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FA 47 I. L. R. ALLAHABAD Sunrns, FOR Novempnr-DECBMgER, - 19259 
A D Wea 
ê EEP CEPE 
TAS TAS 
Names of Parties. Br Fas Names of Parties. Bj 
a Eds -| g i bgi 
. w Wa 
£ 4 BPs < | ars 
795 | Lal Bahadur v. Ambika Prasad ..| QI 4714 910 | Ishwar Dat Upadhiya v. Mahesh 
803 | Naunihal Singh ¢. Alice Georgina Dat Upadhiya : E9 114 
Skinner 92 63) 913 | Tula Ram v. Bhup Singh 89 214 
823 | Aziz Bano v. Muhammad Ibrahim 915 : Kulsum Bibi v. Muhammad Ismail | ©9 186 
* Husain ... | 89 690] 916 | Rudra Prasad Pande v. Mathura 
819 | Niadar v. Ramji Lal ` 88 944 Prasad Pande . | 89 173 
850 | Sarvi Begam v. Ram Chander Sarup 88 500} 917 | Shagun Chand v. Asa Ram .. | 89 907 
853 | Shiam Lal, Joti Prasad v. Dhanpat 920 Sanwalia v. Nathi Lal +, | 88 504 
Rai 88 493] 921 | Sita Ram v. Piari Lal .. | 88 Gil 
855 Emperor v. Moti Lal -. BB 1049 |} 923 | Bhikhi Mal v. Debi Sahai . | 89 219 
859 | Prem Narain v. Jagdamba Sahai ... | 89 6211 925 | Fagir-Ullah v. Hikamat-Ullah » 188 661 
864 | Basanti Bai v. Nanhe Mal .. | 89 357 | 826 | Prag v. Bhagwan Din . | 88 88 
887 | Lachman Prasad v. Munia 89 639] 929: Kali Charan Singh v. Bageshra [| _ 
872 | Ram Prasad Singh v. Jagdamba | | Kunwari .. | 89 374 
Prasad Singh 88 420} 932: ; Sundar Rai v. Suraj Bali Rai .. | 881013 
873 | Amar Singh v. Ram Dei |. | 89 415} 931 | Bilas Singh v. Emperor 89 630 
878 | Ganesh Prasad v. Bhagelu Ram .. | 89 3503 944 | Husain Bakhsh v. Mahfuz-ul- Haq .. 788 972 
+ 881 | Madhori Saran v. Parbati z. | 88 65332 948 | Narain Dat Tiwariev. Rudra Dat e 
833 te Prasad v. Nageshar Sahai ...| 9I 370 Bhat 89 520 
999 uhammad Mazhar Ali v. Biggha $ 952 | Net Singh v. The Receiver of the 
Begam . |89 364 Estate of Gajraj Singh . «| 89 488 
904 | Ganga Chamar v. Bindeshri Rai ... | 88 684 ` ‘ 
23 ALLAHABAD oe JOURNAL, ror DecemBer, 1925, 6 
981 | Kishan Dei v. Bheo Paltan 358 ç 1029 Nathu Lalv. Raghubir Singh .. 89 946 
99) | Ram Harakh Pathak v. Emperor . : “| 99 913 7 10:7) Emperor v. Param Sukh -- {91 43 @ 
993 | Makundi Singh v. Parbhu Dayal... 99 2f 1015 ag Kuer v. Sham Hal Sahu ++ | B92 274 è 
937 | Suraj Singh v. Phul Kumari . 90 9041) 1051 Emperor v. Mewa Ram na | 90: 917 
1000 | Farid-un-nisa v Mukhtar Ahmad , SQ 64910 3 Mubammad Rahim v. Emperor ... | MO 102 
1010 | Soundara Rajan v. ©. M. Natarajan... 9: ve) | 1051. Jiraj Sigh v. Bansi e wi Oh 8 
1016 | D. R. K. Saklat v. Balla ...% O2 200 | 10.8 | Harihar Dat v. Maksud Ali | t Je38 > 
“1027 ' Miran v. Emperor .- 92 224 4 1059 | Mutsdddi Lal v. Bhagwan Das 90-4120 


“Ge LAW REPORTER ALLAHABAD, ror DECEMBER, 1925, 














Privy Council—Civil, e | Allahabad—Civil—coneld. 
206 “Bhupendra Narayan Singh v. Nare- a 610 : Narain Das v. Ram Chandra . | 90 116 
š pat Singh i 90 8071 6l4' Kedar Nath v. Bismillah Begam ... | 9D 72 
209 | Maung Bya v. Maung Kyi Nyo ! 90 1984 615 | Gulab Dei v. G. I. P. Railway '.. |90 99 
. 617 i Seth Beni Chand v Syed Ikram 
Aligitabad—Civil b | ; Ahmad e 90 887 - 
| i $ 625 ' Bakhtawar. v. Sindor Lal «| 90 992 
601 | Ram Sarup v. Gaya Prasad -i EO 1804 628 Jeut Koeri v. Mathura Koeri .. t890 757 
636 | Dip Prakash v, Bohra Dwarka | 830 ` poe nan Makuad Sarup ... #80 290 
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f R e 
. Allehabosl——Criminal. A Allahabad—Criminal—concld. 
202 Emperor v. Mews Rawe g0 917) 213 | Dwarka Prasad v. Makund Sarup ... | 9O 290 
203 | Abdul ani Siin v. Emperor ae a 216 | Kadhori v. Emperor . | 92,452 
905 | Panna dual v. Emperor A 
207 | Khamani v. Emperor | 92 584i. Allahabad—Revenue. : 
e 208 | Emperor v. Bhima sa) QE 53] 255 |Bisheshar Prasad Pandey v. Raghubir! 90 353 4 
209 | Munir v. Emperor i . {91 5331. 
: ; *Notr,—Decisions of the Board- of Revenue, 
. not printed in Indian Cases.—[Ed_] 
e 
g | 491, L. BR, BOMBAY Szrms, FOR Novemper, 1925, - 
788 | NaginlaleMaganlal, Im re. 2) 91 16017839 | Mahadeo Govind ‘ yv Lakshmi-| ` 
799 | Gulabchand Rupaft, Sn re, ss | 92 427 - narayan ` 190 610 
a 504 | Emperor v. Jagerdeo © a. | 90O 310% 842 ee Sangh. EE Nang ag; 
821 | VishaynathbHat v. Mallappa .. | 92 628 ppa 90 614 
527 | G. I. P. Railway Company v. Haji ‘847 Hee Chanbasappa - v. Nin- ‘ 
Tatmahoméd 90 562 è gappa - . | OL 349. 
832 | Narayan Keshav v. Kaji Gulam 
Mohidin 91 353 5 
27 BOMBAY LAW. REPORTER, FROM -AtGusT To OCTOBER, 1925, 
kharam v, Balkrishna pad To be 1150 | Mahadeo v. Lakshminarayan -» | 90- 610 - 
1003 Ee pene 1152 Vadyayardhak Sangh 6 : Co. v 20 
1019 | Iimperor v. Ranchhod Harjivan ... yyeppa . | SQ 614. 
1022 Tarao v. Sahebava ` ... | 89 1050 | 1156 | Motilal v. Krishnabai .- | 90- 604 
1023 | Emperor v. Thakordas -. | 89.1031 | 1159 | Kishenprasad v, Rajaram ii Tobe “. 
1031 | Emperor v. P, B. Ponde sa | BS 1042 printed. 
1034 | Emperor v. Anandrao Phanse ... | 89 1046 4 1168 | Coorla. Mills .v. Vallabhdas . ... | Tobe 
1039 | Emperor v. Gulabchand Rupji.. 92 427 printed, ' 
1043 | Emperor v. Jagardeo .. | 9Q. 310 | 1195 | Parashuram Shamdasani v. Tata 
1056 | Emperor v. Basappa - . | 90. 320. Industrial Bank - . | OL: 153: 
1058 | In re Basappa . | 89- 846 § 1207 | In re ‘Naginlal 91 160," 
1063 | In re Muljibhai Hirabhai 89. 976 | 1216 | Sevadasji v. Bombay. Municipality... -To be: 
1064 pramati Nath v: ~ Pradyumna printed. 
Kumar ` 87 305 | 1218 | Pudumjee & Co. v. Moos. OI 334- 
1076 Lakabmiah Chetty v. Kothanda- - | 1329 | Raghvnath Rithkaran v. Imperial | ` 
rama Pillai- ; NGGE 32774 | Bank of India | OL. 342 = 
1082 | Vijayaratnam v. Sudarsana Rao, ... | B9. 733 |1237 | Moos:v, Government of Bombay ;., | 91 -357-: l 
1086 — Kishoredäs v. Abmed’ “Suleman | er To be 1240 | Narayan v. Gulam Mohidin . 9p 353, M 
à f printed. § 1246 | Asvath v. Chimabai . 914330 : 
- 1092 Sorahii v. Patuck _ «+ | 89 859 | 1253 | Rachappa v Ningappa rt 349° m 
1098 | Burjor v. Ellerman City Lines 1258 | Ramebandra v. Dattu m LOY 347. 
| Lid... 189 £66 į 1261 | Vaman v. Changi 91 360- 
* 1193 Vishvanathbhat v. Mallappa vv» | G2 628 | 1273 | Usuf Dadabhai v. Chand Mahomed QI 299 
1167 | Vagho v Jagjivan .-- | 9O 558 | 1276 | Collectar v. Ramchandra 91 300 
1109 | Pendu v, Savla 90 561 | 1279 | Gulabchand v, Ramsukh .- 9I 294: 
1111 | G: I. P., Railway v. Tarmahomed .. 90 562 | 1281 India Spinning & Weaving. Co, Ltd. 
e 1115 | Ganpati v. Maruti .. |20 654 v. Climax Industrial Syndicate ... | OT. 847- ° 
-3116 | V- S. Jorapur v. Venkgtesh ... | 9O656 | 1310 | Ramchandra v. Gomtibai «© | 9E 419 - 
1118°| Dayaram v. Chandula .. | SO 689 1318 | Dodbasappa v. Prfihanappa.. ....| OI 426 
1122 | Ramprasad v. Shrinivas .. | 9O 685 | 1331 | Hanmavva v. Venkappa x OI 205 
1190 Bombay Municipality v. Rad- 1334 Dattatzaya: v. Gangabai vie | To be 
+ ¿e chordas ° Q0 695 printed. 
1140 -Nòwroji v. Government of Bombay SQ 481 1336 | Giriappa v. Govindrao š «| OI 314 
1144 ; Hira Bibi v, Ram Haris l &9 659.j 1339 | Gangaram v. Ganesh ~ a| OF °318 
1147 | Moos v. Abdul Husain .. {90O 600 § 1343 | Emperor v. Manant a | 92 689 
52 I. L. R, CALCUTTA SERIES, WR NOVEMBER, 1925. | se 
894 | Purna Chandra Chatterjee v. Naren- 954 | Rabindra Nath Dutt v. Abdul Ahad 4 
dra Nath Chowdhury ` EB (37 and Co. GB 400: < 
910 | Chandi Charan Law -v. Mekar Banu 91 1016 959 “Surengra Nath Panerjee v. Shasi 
9414 | Eastern Moftgage and Agency Co.sj - Bhushan farir O22 593 . 
Ltd. v. Muhammad” Fazlul Warim | CO €51] 952 | Ram Gopal Goenka v, Comporftion j 
+ 943 |"Necaraddin Mandal ‘v. Anath How | of Calcutta 90` 317 
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42 CALCUTTA LAW JOURNAL, ror Oocrosse-Novemper,°1925.: ° 4 

` ee? si = == r 

280 | Prayag Kumari v. Siva Prosad ... | 93 385 | 475 | Khosal Chandg# Das `v. Brindarant, 
2 ; Dasya ¢. 3 613 
6 I. L. R, LAHORE Series, For NOVEMBER, 1925, ° : 
487 | Teja Singh v. Kalyan Das-Chet Ram QI 778| 502 Ahmad Khan v. Channi Bibi- 91 455 « 
7489 | Daya Ram v. Orown -. | 92 423 5121 Punjab Commercial Syndicate ` y 
493 | Khem Chand.v. Nardin-Das . [ 89 1022 : Punjab Co-oparative Béok, Limi i 
-499 | Darbari Mal-Ram, Sahai v. Secretary ted 92 09 
of State "92 332° 524 Kazan Oland v. Pars Ram e . 20 1845 
‘T LAHORE TAW J OURNAL, rrom May To AvGUST, 1925, É ; 
“926 | Bhagwan’ Das v. Rahim Dad .. 89 9791352 Hem Raj v. Niha#S®ıgh | 90 678 
228 | Chandu v. Gajju h .. | 88 176] 334 | Jai Singh v. Darbara Singh ' +» |,89 303 
-230 |-Peag Devi¥. Nathu Mal .. | 92 18314 -353 i Municipal Committee v. “Milkhi] . 
_232 | Ram Bheja Mal v. Bhagwan Das ... (89 955 Ram 92 602 
-234 | Sardar Khan v. Hidayat .. | 89 9773 350 | Firm Phul Chand-Fateh Ghand PEE 
236 | Sardari Mal v. -Hirde Nath Ja | 87 994 l. Firm Chhote Lal-Amba Pershad... | 90 654 ` 
. +239 | Shankar Das v. Behari Lal .. | 89 932.) 36t! Radha Kishan v. Mehtab Mian. ... | 990 629 
-241 | Amar Singh v. Sadhu Singh .. | 86 70%] 367 | Mehr Nur Mohammad v. Nur Mo- || 
280 | Bawa Singh v. Crown .. | 89 1026 § hammad 190 688 
252. | Gopal Dass v. Maghi Ram - .. | QO 2923 368 Qadar Bakhsh v. Crown ` e| 9H 804 
“256 | Pali v. Crown .. | 92 1754 371, Ram Karan v. Crown si? e | 92 547 
259 | Sajjan Singh ve Crown .. ‘OO 1454 389 | Tulsi v. Crown | G2 215 
264 | Sdrup Singh v. Crown .. |88 22] 392| Allah Jawaya v. Lajpat Rai we | Tobe- 
277 | Wasal v. Crown aaa | 92 587 ese OS if printed. 
280 | Bulli. Mal -v. Jhabba 192 569] 395| Firm Amar Singh-Dhumi Mal v. | : 

* 281.) Chandra Wati v. Jagan ‘Nath Singh 90 611 Sharaf-ud-din . »» | 89 751 
285 | Ghulam Sarwar y. Ghulam Mustafa | 90 60314 397 | Banu Mal vy. Paras Ram 92 254 
288 | Gurbachan Kaur v. Satwant Kuar | 90 620.} 402 | Firm Gurdas Mal-Ram Lal v. Ryn l 
290 | Ishar Das v. Lal-Singh .. | 20 632 „|. Lal i OA 782 
295 | Jawaya Shah v. Fatima .. | 89 6561 405 | Jhanda Maly. Gopal Das ` n | OF 784 
298 | Maqsudan Lal v. Ram Chander ... | B8 289 f 408, | Mohla v. Kahnun - OT 798 
301 | Rahmat Ali v. -Daulat Bibi -. | 9O 640} 410 | Nanak Ohand-Mukandi Lal v. East ` , 
306 | Ram Chand v. Channn Mal a | 88 301 Indian Railway . |, 89. 279 
319 | Sher Khan v. Prabh Dayal al 90 683} 414 | Parbodh Singhs Bodh Raj « | 92 195 
324 | Begu v. King-Emperor .. | 8B 3, 417| Ram.Chand v. Nanak Ohand - ... |9 762 
329 | Channan Singh.v. Emperor ... | 86 221 f 420 | Firm Saghru Mal-Har Charan. Das 
331.| Crowa v. Ghulam Mohammad... |92 590 y. Firm Phanpat Rai-Diwan [i 2 

» - 831.| Moti Ram v. Emperor .. | 86 661° Chand e | 92 198: 
339 | Sawan Singh v. Crown .. | 90 657 § 424 | Tegh Indar Singh - v. Harnam f; . 
341 P Wishnu Ram v. Crown 90 660 .'| Singh 90 1035 
343 | Gurandita Mal v. Firm Gurdas Mal- 427 | Teja ‘Singh v. Firm Kalyan Das- sy 

|- Ram Chand 91 772. Chet Ram Ol 778 ° 
351 | Hari Ram v. Firm Buta Shah-|_ _ | 428 | Nazir Singh-v. Crown | 91 886 
Lachmi Das oo Not 436 | Pakhar Singh v. Crown | "| 91 812 
reportable." 442 | Pohla v. Crown : . |] 92 417, 
i 48'I. L. R, MADRAS SERIES, FOR Novemser- Difcemper, 1925, e 
833 : Vaithialinga Mudaliar x. Srirangath is 933 T Nelakanti i Sandaragiva Rao v. Iva- a? = 
Anni .. | 92 85 tury Viyyamma 91 401 
996 | Soundara Rajan v. Natarajan -. | 92-289 | 93) | S:cretasy of State for India in Coun- i ah 
920 | Angamuthu Mudaliar v. Ratna Mue cil,- In re «+» |9Q.G9L. 
h daliar QI 516 | 941 | Peta 'Nagayya, In re 90. 991 
925 | Ramiah & Co v. Sadasiva Mudaliar 91 151) 9i4 | Viswanatha Madali v. Doraiswami ; 
Mudali l oe | OE 193 
wg 49 MADRAS LAW JOURNAL, ror NOVEMBER, 1925, 
628 Nallakakkan Ambalam. v. Sri Kalla- ; 843 : Official Receiver, Tanjore v. Naga- ,. 
nae latar ‘Devasthanam 91 319 | _ ratna Madaliar oe | D2 497 
830 G8vindgsami Pillai v. Ramanathan, 656 Ranganatha <Aiyar v. Srinivasa 
A Chettiar 91] 714 Aiyangar .. | 90 1037 
* 632) Savan Durga Bai Ammal v. Rama- “el 664° Radhakrisifia Aiyar' v. Vinayaka- . O S 
A natha Rao 91 566; I swamiar 9i 9 
634 | Venku Shettithi v. Ramachandrayya [92 342. 665 Sivaswami Aiyar ve Tirumudi Chet” a 
~ 640 | Rao Bahadur Govinda Rao v. Cn: oe i .tiar fs .- 8 90 593 
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. . %2 MADRAS LAW JOURNAL, For Novsmper, 1925—concld. + 
- ET TEE A E z 
i A . r . e ` | Sk 4 
668 | Siva Mani Pandithan v. Munibadra 719 | Shiva Aithala v. Rangappaya Aithala 92 523. 
Nainar 91 5141 720 | Narasimha Mudali v. Narayanaswami 
671 Nagabhushanam v. Jagannaikulu |.. | 90 775 Chetti 92 333 
6/5 | Abdul Samad Khan Khiladar v. , 722 | Rajah Bhupendra Narayan Singh 
Bibijan . . |91 618 v.- Narapat Singh 90 607 
679 | Sourimuthu® v. Pavadai Pachia - 727 | Chandayya Hedge v. Kaveri Hega- 
5. Pillai 91 868 dthi 92° 390 
84 | Viswanatha Mudali v. Doraswami < 730 | Venkataswami v. Kotilingam QI 1051- 
®Mudali 91 193} 734 | Thayammal v. Perumal Chetti Ot 914 
697 | Muthu Yecrappa Chettiar v. Siva- { 738 | Gandha Korliah v. Janoo Hassan.. | QI 780 
: gurunatha Piljpig .. | 92 603] 742 | Alaga Pillai v. Ramaswami Thevan | 9I 1024 
699 | Sankaran Nair v. Ambu «| 92 1094 746 | Narasimha Suryanarayana y; Laksh- 
701 | Ramaiah v. bakshmi Narayana .1 QI 660 minarasimham 91 924 
704-| Srinivasa -Aiyangar v. Pratapa -A 753 | Subramaniam Chetty v. mentee: { 
< Simha Rajah Saheb 91 820 Chetty 9I 11 
706 | Muthuraman Chettiar v. Uppalura ` 756 Venkat ratna mah Y, Narasimachar- 
Seetharamayya 91 985 yulu 92 470 
709 | Gopal Naidu'v, Mohanlal Kanyalal 91 874] 758 Redden v. Mukhtar Ahmad .. 89 649 
717 | Subramaniam Pattar v. Velu Nair 192 481 . 
22 LAW WEEKLY, FoR NOVEMBER, 1925. >, T 
579 | Chockalingam Pillai v. Pichjpre 
Chettiar ` 92 599} 873 | Vaithi Matharan v. Narayanaswami . ; 
532 | Kommareddi Ramachandrayya v. . Aiyar -92 .855 ° 
Vodury Venkataratnam 92 8001 675 | Malabar Forests & Rubber Coy, 
586 ga mi Ammal v. T. S. Gopala- Ltd. Bombay v. D, H. McLeod ....| 91 615 
< mi.Odayar 87 372) 679 | Gangadara Sah v. Swaminadha 
592 | Guntur Narasimham v. Nyapati Mudali .. |92 112 
: Narayana Rao Garu w. 92 405] 691 | Paidal Nayar, In re 92 624 
606 | Veerappa. Chettiar v. Sundaresa 695 | Thirumalachariar v. Athimoola Ke 
Sastrigal 92 300] ` rayalar 92 71716 
617 | Muthu Veerappa. Chettiar v. Siva- -| 698 | Venkatachariar v. Pachayappa 
gurunatha Pillai .. | 92 603 Chetty se | 92 516 
618 | Narayanasami Pillai v, Gopala- 701 Ramssami Goundan v. Singapert- 
. krishna Naidu ` 92 483 mal Kadavul 92 823 
619 | Krishna Jute and Gotton Mills Co.,. 704 | Sigamani Pandithan v. Munibhadra 
Ltd., Ellore v. Municipal Council, Nainar . 9 514 
“|. Vizianagaram SI “997 | 707 | M &S. M. Ry. Co, Ltd. v. Gundapu p 
622 | Nallakkan Ambalam v. Sri Kallalagar ` Gopalakrishnamma 85 1003 
Devasthanam 91 “319 410 | Rama Raja Thevar v. “Papammal ,. 90 983 
0825 | Periakaruppa Thevan v. Aiyanars: 716 | Sominaidu v. Sitaramayya . 9! 359 
and*Kaniyala 91 1027 | 719 | Subramaniam Chétty v. Chairman, 
629 | Srinivasa Rao v. Venkatanarasamma QE 727 Municipal Council, Gudiyatnam... | 93 658 
631 | Karnam Venkatasubba Rao v. Adi- 723 | Marudayya Thevar v. Shunmuga- 
narayana Rao 92 472 sundara Thevar 91 702 . 
634,| Pasumarti Seethannè v. Thamman- 726 | Lucia’ Jacob v. David Alexander A 
dra Yasikalappa 91 765 Wills = a | 89 ¿24 
637 | Narasimha Mudali v. Potti Nara- 732 | Kaman Mada v. Malli Qi 302 
yanasami Chefty 92 333) 734| Mrutyanjaiah v. Venkatapathigadu 90 & 
639°] Manem Ayyanna y. Pulavarti Veo 738 | Ramanujachariar 4. Kailasam Iyer 87 969- 
"| rabhadram 91 771] 740 | Ayisa Bivi Ammal v. Jokara Bivi | 9U 869 
642 | Tulasidass Govindjee'v. Madhavadase 744 | Subramaniam Chetty v. R&maswami : 
` Laljee a. | 92 570 Chetty . {OF 1l 
645 | Rajendra Narain Dhanj Deo v. 147 |eBhadrayya v. Jaggaraju 91 1017 
| Kumar Gangananda Singh wa | 89 737] 7419 | Subramaniam Patter v. Velu Nair 92 “481 
650 | Natarajan v. Muthiah Chetty To be 752 | Thammayya v. Chinnayya e |92 594 
` : printed, 755 | Manicaa Padayachi, In re ? | 90 530- 
683 | Muthu Pillai v. Alagirisami Pillai | 9% 9614 762 Kelp Nair v. Secretary of States for . 
"636 | Govinda Pillai v. Ramanathan Chet- “India : 9I 82 
. tiar 31 714 le 772 | Veeranan Ambalam v. * pyyachi ai 
633 Nargsimham v. Chendramma’ e... | 92 3214 - Ambalam 6 we E2 568 
Mifnicipal Council, ochiu v. Bayu í 
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Kutubul din v. Gulam Rabbani 93 195 
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9 y 
(1925) MADRAS WEEKLY NOTES, ror AUGUST-SAPTEMBER. è ’ 

- E LAN Ta a. Se ee rs 
Official Assignee of Madras v. Basu- 572 | Palani Goundan v. Suppia Goundan for 546 
: devadoss 88 401] 577 | Pachaiappa e@hettii v Venkata-| ~ 
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739 Hemehandra Mahto v. Prem Mahto 2 Sore Pat. 330; A. I. R.1926 Pat. 154; 7 P. L. T. 
95 
741 | Sitla Bux “Biak Ram Niwaz 2 0. W. Ñ 811; A. I. R. 1926 Oudh 20, 
113 | Varadarajulu Ohetti v. Velayudha Udayan e.. | 22 L. W. 230; A.L R. 1925 Mad. 1160. 
T45 | Sante Bakhsh v. Oadh Ram .. | A. L R.1926 Oudh 118. A 
746 | Indra Narayan Ghose v. Tarini Prosad Guin A, I. R. 1926 Oal. 165.9 ° 
748 Govinda Krishna “Yachandra v. Srinivasa Rama- 


49M. L. ma a) ut W.N. 629; A. LR 


ees oR Mad. 1 Ee gg id 
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749 | Brij Raj v. Ram Sarup , ae | L. R. 6 A. 488 Civ.; 23A. L. J. 901; A. I. R. 1926 
< : as All. 36; 48 A. 44. 
754 Appa: Pal v Somu, | w {22 L. W. 145; 49 M. L, J. 327; A. I, R. 192% 


Mad. 1017; (1925) M. W. N. 547. 

A. I. R. 1926 Ual. 369. 

A. I. R. 1926 Pat. 76; (1926) Pat. 310. 

22 L W. 320; 48 M. "509; 49 M. L. J. 606; (1925) 
M. W. N. 783 & 824; A. I R. 1925 Mad. 1119, 

A: I R. 1926 Oudh 140. 

*Patna High Court. 

*Calcutta High Court. 

2 O. W, N. 849; A. I. R. 1926 Oudh 22, 

(1925) M. W. N. 608; 49 M. L. J. 361; A. I. R. 
1925 Mad. 1217. 

A. I. R. 1926 Cal. 246. - - 

A. T. R. 1926 Pat, 125. 

49M. L. J. 381; 22 L. W. 607;-A.LR. 1925 
Mad. 1207. 

A. I.R. 1928 Cal. 150. 

22 L. W. 234; 49 M, L. J. 671; A. 1. R, 1925 
Mad. 1031. 

A. I. R: 1926 Pat, 152, e 

20, W. N. 816; A, I. R. 1925 Oudh 709, 

A.I. R.°1926 Gal. 322. 


756 | Nabin Chandra Kami v. Gour Mohan Mistiri 
757 | Sh€o Dani Kuer v. Ramji Upadhya 
759 | Gopala Iyengar v. Mahomed Ibrahim Rowthèr 


760 | Ganesh Brasad v. Sant Din 3 d 

761 | Bhupendra Narain Mander v. Janeswar Mander .. 
_ 763 | Mahammed Ismail v. Sharfatullah a 

‘766 | Ram Charan v. Sirtaji 

767 | Tiruv vengadam Pillai v. Sabhapathi Pillai 





768 dissents Naf Choudhury v. Jamini Nath Mallik 
769 |- Ashloke Singh v. Bodha Ganderi a 
771 | Mamundi Konar v. Shamsuddin Sahib Bahadur `.. 


774 | Achola Sundari Debi v. Doman Sundari Debi 
775 | Yendluri Nagabhushanam v. Yendluri Jagannaikulu 


777 | Ramkhelawan Sahu v, Kuldip Sahay 
779 | Ameer Mirza Beg v. Udit Pershad ze 
781 | Jabeda Khatun v. Mahommad Mozaffar Ali oe 


a. . . 

: ‘ 

: Ng : b. 
ee R E aa Bra ae Coase ee 


785 | Nathan Prasad Shah v. Kali Prasad Shah if a Pat. 317; A. LR. 1926 Pat. 47; 7 P. L. 
= , T, 158. 
787 | Jeut Koeri v. Mathura Koeri .. | L, R. 6 A. 628 Civ.; A. I. R. 1926 All. 171; 24 A. 
L. 125, . - 
189 | Muthualagappa Chettiar v. Ahmad Ibrahim Alu t: 7 
; Saheb . | 22 L. W. 347; A.I. R. 1925 Mad. 1276. 
790 | East Indian Railway Co. v. Gobardhan Das »» | (1925) Pat. 333; 7 P. L. T. 140; A. I. R. 1926 Pat, 
165. : 
792 Raj ‘Bahadur Lal v. Suraj Bax Singh .. | A. I. R. 1926 Oudh 138, 
793 | Rajani Kanta Biswas v. Panchanon Mondal sa | A. L R. 1926 Cal. 350, 
794 | Veerarayan v. Ayyakutti 48 M. L. J. 499; A. I, R 1925 Mad. 742. 
795 | Fazle Ahmed v. Rajendra Nath Roy Choudhuri A.I., R. 1926 Cal. 339. ` 
799 | Deonarayan Singh v. Ram Prasad A. I. R. 1926 Pat. 143. í 
802 | Amir Chand Khanna v. Anukul Chandra Bhandari .. A.I. R. 1926 Cal. 160: 
803 | Vavaru Ambalam v. President, Taluk Board ... | 21 L. W. 274; A. I.R. 1925 Mad. 620, 
7 804 | Hari Har Bakhsh Singh .v. Mohammad . Usman , 
Khan .. | A.I. R. 1926 Oudh 144. 
805 | Purusottam Mahesri v. Panchanan Mazumdar .. |42 0. I J. 197; A. I. R. 1926 Oal. 373. 
806 | Tokh Narayan Puri v. Ram Rachhya Singh .. | (1925) Pat. 265; A. I. R. 1925 Pat. TA; 5 Pat 
96; 7 P. L. T, 233. 
811 | Janakinath Singha Roy v. Nirode Baran Roy .. | ALT. R. 1926 Cal, 175. 
812 | Great Indian Peninsula Railway v. Datti Ram ... | (1925) Pat. 305; 5 Pat. 118; A. I. R. 1926 Pat, 148 
® 816 | Hoghanuddi v. Abdul Hakim Mridha {AL R 1926 Cal. 158. 
817 | Subedar Rai v. Rambilas Rai | 5 Pat. 8; 7 P. L. T. 257; A. I. R. 1926 Pat. 162. 
819 | Gopalakrishna Konar v. Vilanga Konar . AL Re 1926 Mad. 132. 
820 | Satish Chandra Ghosh v. Debendra Nath De .. | ALL, R. 1926 Cal. 264. 
822 Peari Dai v. Naimish Chandra Mitra ® .. | 7 P. L. T. 183; 5 Pat. 40; A.I. R. 1926 Pat. 184° 
825 | Dirbijoy Singh v. Dirgpal Singh 1. | A.L R. 1926 Oudh 126. 
. 827 Kumud Charan Roy v. Sambhu Chandra Ghosh ... | *Calcutta High Court. 
.. 829 | Salakshi Ammal v. Doraimantka Nadan - .. |49.M.L J. 341; (1925) M. W. N. 582; 48 M 
+ re < l $27; A. I. R. 1926 Mad. 51. ; 4 
832 | Chandra Kumar Shaha v. Mafizar Rahman ... | *Caleutta High Court. 
‘834 | Mohammad Sadiq v. Basgit Sah A. I. R. 1926 Pat, 159. 6 


- 834 Kondagunta Mrutyanjaiah v. Malle Venkatapathi- 


gadu 49 M. L. J. 333; 22 L. W. 734. 
835 Pria Nath Chatterjee.v. Lakshmi Narayan Bhatta- aa ý 


. charjya 420. L: J. 100; A. I.R. 1925 Cal. dl 
841 | Musi Kazim v. Haji Mutasaddi Pe a | a T. 293. K k s 6 
343 | Prathipati mg San aoa Seshayya ...| A.I. R 1926 Mad. 122. f 
844 | Sudhanya Kumar Das v. om 29°, W, N. 733; A.T. R. 4925 Gal. 956, 
847 | Jogendra Prasad hooves Si ha’ v. Mangal Prasad 
` Sahu : .. | (1925) Pat. 315; A. I. R. 1926 Pat. 160. 
849 Kanhahomed v. Sqra Umma 49 M L. J. 121; A. I R.1925 Mad. 1158. 
851 | Wastern Mortggge and Agency Co. v. Mohamimad | 
Faziul Karim ° B w. 41C. L. J. 571; 42 C. 914; A. I. R. ve Cal. 
Fees ae x - 385.0 
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“862 | Sib Sahai Lal v. Bijai Ohand Mahtab > | vue | (1926) Pat, 19; 5 Pat. 157; A. L R. 1926 Pat. 197, 

866 | Fazuluddin Mahammad v. Khetra Ghorai ~ a | 30 0. W. N. 59; A. I. R. 1926 Cal. 167. 
| 869 | Ayisa Bovi Ammal v. Sokara Booi vee | 49 MoL J: 375; 29 "L. W. 746; 6 Ael R. 1925 

, ad. 1265. 

871 | Wajihunnissa Begam v. Babu Lal Mahton 1925) Pat. 298; A. I. R. 1926 Pat. 4%; 5 Pat. 46.° 

. 875 | Muhammad Batcha Sahib v, Arunachallem Chettiar 1925) M. W. N. 596; 49 M. L, J. 396; AIR. 


1928 Mad. 39. 
878 | Upendra Mohon Roy Choudhury v. Narendra Mohon 
A 300. W. N. 180; A. I. R. 1926 Cal. 155. 


Roy iie 
_ 880 | Muthukaruppa Muthirian v. Sivabha Gyathammal... | 49 M. L. J. 358; 92 L, W. 511; A. I. R. 1926 Mad, 


. 33. 
881 | Valluru Appalasuri v. Sasapu Kannamma Nayuralu 22 L. W, 287; (1925) M. W. N. 622; 49 M, L. J, 
479; A. L R. 1926 Mad. 6. 





887 | Beni Ghand v. Ekram Ahmad Poa fe S Pe ba. au Civ.; A9I.®R. 1926 All. 181; 24 A, 
893 | Ashraf Ali v. Arman Khan * > sa ' A.I. R. 1926 Ual. 162. g 
895 | Tarni Singh v. Satnarain Maharaj we | (1925) ao 281; 6 P. L. T. 787; A. I. R. 1926 
< Pat. 9. 
900 | Sinnanna Goundan v. Veerappa Goundan (1925) M. W. N, 282; A. I. R. 1925 Mad. 681. 
901 | Jatindra Nath Roy Chowdhury v. Narayan Das 
Khetry 520. 862; A. I. R. 1926 Cal. 97. 
904 | Suraj Singh v. Phul Kumari ` s. | 23 A. L. J. 997; A. T. R. 1926 All. 202; 48 A. 226. 
906 | Ramaswami Naicker v. Narayanaswami Naicker ... | (1925) M. W. N. 41; A. I. R: 1925 Mad. “762. 
907.| Maung Po Ka v. Naung San Pe .. | 3 R. 295; A.L R. 1925 Rang. 369. 
-910 | Maung Po Aung v. U Bya saa | 3 R. 310; A. I R. 1925 Rang. 344. 
911 | Sumer Singh v. Deltbaminnti Singh © Xone a I, R. 1926 Oudh 151. 
913 | Ram Harakh Pathak v. Emperor .. | L. R. 6 A. 181 Or.; 23 A. L. J. 990; 26 Cr. L. J, 
e | f “1617; A. I. R. 1926 All. 57; 48 A. 140. 
914 | Krishnamurthi Iyer v. Naryanaswami lyer ` a | 49 M. L. Jv 93; 22 L. W, 402; (1925) M. W. N. 
inf A. I. R. 1925 Mad. 1065; 26 Or. L. J. 
18, 
915 | Sri Kishan v. Debi Dayal ; ahs a0. be N. TE A. I. R. 1925 Oudh. 789; 26. Or, 
161 
917 | Emperor v. Mewa Ram w. | L. R. 6 A. 202 Or; 26 Gr, L. J. 1621; 23 A. L.J. 
2s 1051; A. I. R. 1928 All. 178; 48 A. 208. 
918 | Maung Tok v. Emperor i aka r 382; A. I. R. 1925 Rang. 354; 26 Or. L.J. 
923 | Ramsakal Rai v. Emperor .. | 26 Or. L. J. 1627; A. I. R. 1926 Pat. 139. 
925 | Ali Bahadur v. Emperor i a.. | 2 O. W. N. 868; 26 Or. L.J. 1629; A. I. R. 1926 | 
X Oudh 146. 
926 | Sultan Muhammad Khan v. Emperor ~~ ” » | L. R. 6 A. 194 Or; 26 Cr. L. J. 1630; 24 ALL. J. è 
80; A. I. R. 1926 All. 176. 
927 Haq Dad v. Emperor re | 6L. 392; 26 Or. L. J. 1631; A. I. R. 1926 Lah. 19, 
929 Ramdhani Singh v. Kewal Mani Bibi san | (1926) Pat. 29; 7P.L.T. 145; A.T. R. 1926 Pat. 
` 156. 
932 | Mulchand Sobhraj v. Radhakishin Parumal A. I. R. 1926 Sind 27. 4 . 
936 | Bankateshwar Rawan Bahadurpal Singh v. Dina i 
Nath-Balgobind A. I. R. 1926 Oudh 180. 
937 | Beli Ram & Bros. v. Ram Lal “| 6 L. 380; A. I. R. 925 Lah. 644. e 
938 | Sheo Prasad v. Narainibai ww. | 2. I. R. 1926 All. 95; 24 A. L. J. 137, 4 
944 | Bharat Chandra Chakraverty v. Kiron Chandra ... | 52 O. 766; A. IR. 1925 Cal. 1069. . 
949 | Chandan Singh v. Laxman Nn LR. 98; A. I. R. 1925 Nag. 438, h 
951 | Sajjad Husain v. Mul Chand f wo | 20.07. R 822; A. I. R. 1926 Oudh 18, ° 
952 | Pachaiappa Chetti v. Wenkatachariar ° (1925) M. W. N. 577; A. LR. 1925 Mad, 1198,. 
955 | Hari Mohan Dalal v. Purendra Nath Nag Ohou- x 
dhury ww. | A. I. R. 1926 Cal. 356. 
958 | Ma E Mya v. U Pe Lay ES aa | 3 R. 281; A. I. R 1926 Rang. 65. 
963 | Onkar v. Dhan Singh w. | BIN. L. R. 102; A. I. R. 1926 Nag. 10, 
967 | Mahomed Hussain v. Hoosain Hamadanee & Co. ... | 3 R 293; A. I. R. 1925 Rang. 290; 4 Bur, L, J. 
103. i 


-968 | SramBikkal Maliakkal Moideen Koya v. Kattaparam- 


båth Moideen so | 49 M. L. J. 354; A. I. R. 1925 Mad. 1229. 
989 | Maung Myint v. Official Assignee 6 © a | 3 R. 3138;,A. I. R. 1925 Rang. 351. 
970 | Jethanand v.°dhetumal .. | A. L R. 1996 Sind 66. 
973 Kuppuswami lyey v. Rajeswara Sethupathi ° n | 2L, W. A 49 M. L. J. 462; A, L R, 1925 4 
Mad. 1282. .. 
976 Channu Dutta Vyas v. Swami Gyannandji Mahayaj... | A I. R. 1926 All. 130° 
980. Ohambu v. Pazani : we | 2I°L. W. d8; A. LR. 1995 Mad, 740. 
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982 | Hira Lal v. BenarsifDas Hi w Ter alls 21.0 L. 0.114; A. I. R. 1025 Lah. 576; 
983 “Ratha Raja Thevar v*Papammal we | 49 M. L.J. ia 2L W.. 710; 48 M. 805; A. I 
e EE R. 1925 Mad. 1230, - 
` 988 Manindra Chandra Nandi v. Bhagabati Devi sa | 300. W. N. 45; A. I R. 1926 Cal. 335. 
. 988 | Lal Bahadur Lal v. Kamleshar Nath w | A. I. R. 1925 All, 624; L. R76 A. 591 Oiv; 
sir A ‘ 24 A. L.J. 52: 48 A. 183 F. B. 
991 | Peta Nagdyya, In re ae | 22 L. W. 532; 49 M. L. J. 438; (1925) M. W. N, 
s ` é 767; A. I. R. 1925 Mad. 1247; 48 M. 941. 
e 992 | Bakhtawar v. Sunder Lal m L.R. 6 A. 625 Civ; 24 A. L. J. 116; A.I. R. 
e i ; 1926 All. 173; 48 A. 213, 
995 | Mengha Singh v. Sucha Singh’ ` wwe | å. ee 1925 Rang. 267; 3 R. 307; 4 Bur. L.J. 
Da ae e 
996 | Muhammad Abdul Hamid Khan v. Uda -. a | L. R. 6 A. 131 & 212 Rev.: A. I. R. 1926 All. 161. 
* 996 | Chinnamma Naidu v. Venkatammal u | 49 M. TJ. 186; 22 L. W. a A. I. R. 1925 
Mad. 1023; (1925) M. W. N.T 35 
998 | Nabin Chandra Biswas v. Abdul Aziz A. I. R. 1996 ‘Cal 337. $ 
999 aa bag Krishnamadar v. Marambatte Unnima- : : T oe 
mmu we | 49 ML. J. 99; 22 L. W. 156; A. I. R. 1925 
ted. 1299, 
1000 | Mittar Sain v. Data Ram saa | 24 A L. J. 185; A. I. R. 1926 All, 19E: ? 
1007 | Sidik Haji Yacub v. Mahomed Faruq wen | A. 1. R. 1926 Bind 71. 
1010 | Andoru Akanda v. Nasir Akanda | AL R 1926 368. i 
1011| A. T. °A. R. M. M. Chetty Firm v. Mahomed Kasim 3 R. 367; A I. R. 1925 Rang. 377. e > 
1016 | Peddi Reddi Jogi Reddi v. Paneen Chinnabireddi w | 22 L, a 116; A. I. R. 1925 Mad. 1195. 
1018 |. Banji Lal v. Emperor ww. | 6 14. 373; 2 L. Q. 163; A.I. R. 1925 Lah. 615. 
1019 | Achrat Lal Kesavalal Metha & Co. v. Vijayam & o 
- Co. oui 2 M a ‘J. 189; 22 L. W. 70; A. LR. 1925 Mad.” 
1020 ‘Subramaria Iyer v. Narayanswami Iyer ae (1985) 3 M. W.N. 601; 22 L. W. 445; A. I R. 
7 : 1925 Mad. 1240. 
1022 ' Chirag Din v. Abdullah « | 6 L. 405; 2 L. 0,117; A. I. R. 1925 Lab. 654. 
1094 | Siva Subramania. Pillai v. Piramu Ammal m | 49M. LJ. 128; A. I R.1925 Mad. 111]. 
1026 | Secretary of State v. Gokal Chand we | 6 L. 451:2? L. O. 99; A. I. R. 1925 Lah. oe 
1028 |. Arjee Prabappa Chetty v. Noneti Desikachari «| 49 M. L. J. 101; 99 L. W. 78; AT. R . 1925 ` 
Mad. 1131; (1995) M. W. N. 554 & 705. 
1030 | Gopi Chand v. Kirpa Ram . we | A. L R. 1996 Lah. 26. 
1031 | Chinnathambi Chetti v. Appavoo Chetty .. | 22.L. W. 466. < 
01032 | Sunder Singh v. Bhan: Singh ve | 2 L. O. 155; A. I. R. 1926 Lah, 62. 
e 1033 | Muthia Chettiar V. Venkatneubbarayulu Naidu ... i AL 49 M. L. J. 394; A, I. R. 1926 
ad. 1 
1035 | Tegh Indar Singh v. Harnam Singh 6 heat A. I. R. 1925 Lah. 568; 7 L. L. J. 
. 1036 | Ram Harakh v. Ram Autar 20. W. N. 660; A. I. R. 1925 Oudh 539. 
e1037 | Hayat Muhammad v. Bhawani Das 2 L. 0. 135; A. LR. 1926 Lah. 146.- 
1037 Renganatha Tyer v. Srinivasa Iyengar 22 D: Ww. 274; 49 M. L, J. 656; A. I. R. 1926 Mad. 
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1042 | Firm Bhogi Lal- Trikam Lal v. Firm Amar Neue h 
=e : Lajpat Rai . 2 D. 0.135; A.I. R. 1926-Lah. 47. 
e 1042 Muhammad Sahib v. Alagappa Chettiat ae J. 445; 2 L. W. 423 A. IL R. 1926 ` 
a 
e1045 | Khazan Chand v. Paras Ram eft ae J. 49595. 6 L. 524; A. I. R. 1925 Lah. 
* 164 | Subramania Iyer v. A. Subbån Chettiar 21.1. W. 696; AST. R. 1925 Mad. 1130. 
1045 | Devi Chand v. Jai Chand = _ A.L R. 1926 Lah. 21, 
1049 | Kancherla Kanakayya v. Venkafaramayya Apparao 49 M. L. J. 443; A.I. R. {825 Mad. 1287, 
1050 | Begum Bibi v. Bulaqi Shah 2 L. O. 121; A.L R. 1026 Lah. 34. 
1051 | Jaidat Singh v. Baldeo Singh ; . A. L R. 1926 Oudh 160. | 
1052 | Dhanpat Rai v. Gopal “Kaur - « | 2 L. C. 124; A. I R. 1926 Lah. TapE 
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r Udayarpalyam 22 L. W. 326; A.I E. 1926 Mad. 130, $ 
1034 | Firm of Hira Singh- Pritam Singh” `v: Secretary” “of 
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Abdulkarim Abu Ahmed Khan Ghiuznavi v. Annie Bésant v. Advocate-General ‘of Madras, 52 

‘ Allahabad Bank, Ltd., 41 Ind. Cas. 598; 44 C. ` Tnd. Cas. 209; 43 M.. 146; 37 M. L J: 139; 17 
929" 21 0. W. N. 877; "26 O.L. J 49. (Relied - A. L. J. 925: 23 O. W.N. 986; 21 Bom. L. R. 

u pon) we 426 867; (1919) M. W. N. 555; 10 L. W. 451; 20 Or. 

Abdul Salim v. Emperor, 69 Ind. Cas. 145; 49 sud, 593; 36.00 Li. T. 408; 1U.P.L. R. (È. Q.) 
©, 573; 035 `O. J. 79; 26 O. W: N. 680; 14; (1919): “35 T. L. R 500; 461. A. 176 (R.O) * 
A.L'R, 1922 cal: 107; 23 Or, 'L, J. 656. - (Fol- (Followed) | 317 
lowed) 297 | 'Annoda Charan Mondal vy. Atul “Ohandra Malik, 

„Abhiram ° Goswami Mohant v, Shyama Charn _ 54 Ind. Gas. 197; 23- O., WENG; 1015;- “$1. c. L. 
Nandi, 4 Ind. Cas. 449; 36 I. A. 148; 35 C. : E 3: - (Retied- upon) ` 229 
1003; 10 ©. L. J. 284; 6 A. LJ. 857; 11 Bom. ‘Arunachala. Aiyar:v.. Subbaraniiah, 68 Ind.- Oas. 

JL. R 1234; 19 M. L. J. 530; 14 C. WON 1 ` 971;°46 M. 60; (1022) M. W. N: '600; 31 M.L. 
` (P. 0). (Relied on) 567 |. T. 257; 16 L. W. 583; 43 M. LJ, 632; A I. R o. 

Abilakh v. Rabban-Singh, ‘10 Ou C. 88: (B- ‘| gag Mad. .63.- (Followed) : 1049 
plained) 679 | Arunchalam Chettiar v. Mangala, 35 Ind: Gas. 

Abraham “Pillai v. Donald Smith, 29° M: 324, 329; 40 M. 640; 20 M. L. T. 4 É W. 37:31 °°: 
(Followed) 1042 M. L. J. 168. a ea. 803 

Achalsiagh y. D. B. Seth Jiwandas, 75 Ind, Cas. Arunachalam Chettayar v. Arunactialam Chettyar, 

993: 19 N; L. R. 165; A.L R. 1924 Nag. 44. ` 69 Ind. Oas. 966;.43: M, L. J. 218; 16 L. W. 
(Followed) . 9419 175; (1922) M.. W. N. 453; g T, R (1922. Mad, 

-Aithala v. subbands 12 M. 116; 4 Ind: Dec. i 436. (Followed) 7219 
(N. 8.) 430. (Followed) .. 194 |, Arur Singh v. Bua-:Ditta, 9 Ind. Oas. 674; EP, R. 

“ Ajudhia Nath v. Anant Das, 3 A. 799; A: W. N. | 1911; 45 P. L. R- 1911: 26 P; W. R. 1911; _ Wol- 
(1881) 73 2 Ind. Dec. (N. s) 501.7 ‘(Relied a lowed) ` Mt, 1042 
upon) 721 | Asutosh Mullick v. chee of State for ‘india, 

Ali Mohamed.y. Great Indian Peninsular Rail- ~ 57 Ind. Cas..302. (Dissented from) . .. 991 
_ way Co., 31 Ind. Cas. 474; wil N. L R. 174. Asutosh Mukhopadhya v. Haran Chandra Me 
` (Relied. on) ~ 1835 kherjee, 53 Ind. Cas. 382; 47 C: 133; 30" 9: L. 

Alimuddin Molah v..K. S. Banerjee, 86` Ind. J. 41; 23 O: W. N. aoar (Relied: om) 996 
Cas, 316; 41 C. L J. 135; 29 O. W. N. 500; ; y 
A.T. R, 1925 Gal, 632 (Relied on) 564 6 E AN De 

' Amanehi Venkatarama Sastrilu v. Nama Ven- 
kanna, 53 Ind. Cas. 191; 37 M, L. J. 335; (1919) ‘Bai Moaghibai v. Bai Nagubai 69 ind. Cas. “391. 

M. AYUN. 683; 10 L. W., 405; 26 M: L. T. sale 47 B. 401; 24 Bom, L, R. 1009; AT R. 1923 ve 
(Relied on) $ 635 Bom. 130. (Followed) ' 

Amba Prasad v. Mashtag Husain, 54 Ind. Cas. Baker v. Yorkshire Fire Assurance. Ġo., KEDI 155 

~ 432, 42 A. 200; 18 L. J. 167; 2 U. P. L. Q. B. 144; 61 L.J. Q. B : 833; 66 LAR ‘161. 

MR. (A:}.69.. (Followe 4 - 194: (Relied upon) -- 932 

Ameenammal v. Meenakshi, 60. Tid. Cas. 226; 12 Balkishen Das v.. Lego, or L A 56 ‘82. A 149: 

L. W.173. (Not followed) e 465 4 C. WN. 153; 2 Bom. L. R. 593; 7 Sar: P.O. 

American Baptist Foreign Mission Society v. ` p Boi; 9 Ind. Dee. (x. “s.) 1130 (P; Cji.: : (Relied 
Amalanadhyni Pattabhiramayya, 48 Ind. Cas. on). 929 
“859. (Regied on). 555 | Bauke. ‘Behari Lal <. Ghani ‘Ahmad: 66 Tad. Cas. 

Anandilal Bhagehand- Marwadi v. Obandrapai . 944:°9° O. L. J. I4; “A. IR. 1922, Dyah," 33. 
Tatya Patil, 80- Inge: Cas. 536; 48 B. 203; ET, (Relied on) ° 418 
Bom. L. R. 63; AL R. Toza Bom. 311. tol eBans Bahadur Singl? v, Sukhraj Kiar 81. Tnd. 
lowed) . 983 Cas. 484; 11-0. L. J. 297; 10 O 4 A: b R. 

Angamuthu Chetti v. Vi atatharajula Chetti, 53 250: A. I. R. 1924 Oudh “885. (Construed yd . 
Ind. Cas. 386; 42 M. 854: 37 M. L. J. 384: 26 explaiged) 741 
M.L.*T. 301; (1919) M. W.N. 736; 11,6 W. Bapurao Sakhai{m v. Sadhu Bhivba, 72 Ind. Cas. 


11 (F, BA. (Helied on) 2"... 1094 | 139; L7 B. 485; 25 Bom. L. R. Jii "A, L R1923 
? Bom, 193, es en) iq 


1047” 


>» 


~ Nika Ri 418, (ablewed) 


a gi 9 À . *¢ 
6 .. 3 g 
a , INDIAN CASES. (1925 
e- . m 
.  *B—caneld. D i ; 
i . y Page. A 4 Page. 
Bejoy Chand v. Krishna Ohandra, 66 Ind. Cas. Dal Singh v. Pluiman, 80 Ind. Oas. 264; A. I. R. 
357; 34 ©. L.J. 275; A IR. 1922 Oal. 281. 1923 Lah. 626. (Followed) .. 10 
Panag”) .. 607 | Daulat Ram v. Asa Ram, 46 P. R. 1886. (Fol- 
° Bestwick, n re, Hodgkinson, Ex parte, (1876) - lowed) - _ ee 1042 
2 Ch. 485; 45 L. J. Bk. 148; 341. T. 784; 24 Davis v.. Hedges, (1871) 6 Q. B. 687; 40 L. J. 
W, R. 938. (Relied on) m 92 Q. B. 276; 25 L. T. 155; 20 W. R. 60. (Fol- 
Bhadrayya v. Venkataratnam, 11 Ind. Oas, 545; lowed) .. 465 
21 M. L. J. 803; 10 M. L. T. 54, held no longer Deb Narain Dutt v. Ram Sadhan Mondal, 20 Ind. 
o law : ee -. 401 Cas. 630; 41 O. 137; 17 ©. W. N. 1143; 18 0. |, 
Bhagwanta v. Sukhi, $2 A. 33; A. W. N. (1899) L. d. 603. (Relied upon) | we T21 
159; 9 Ind Dec. (N. s.) 1054 (F. B.). (Dissented Devaramani Bhogappa v. Pedda Bhimaka Gowd, 
from) bad Pe +« 1022 28 Ind. Cas. 51; (1915) M. W. N. 148. (Relied 
Bhagwat Koer v. Dhanuk@ari Prashad Singh, 53 on) : ate 558 
» Ind. Cas. 347; 470. 466; 46 I. A. 259; 37 M. Dhonendra Chunder Mookerjee v. Mutty Lall 
L, J. 513; 17 A. L. J. 1036; (1919) M. W. N. Mookerjee, 2 I. A. 18; 23 W. R. 6; 14 B. L.R, 
860; 1 P; L. T. 1; 2 U. P. L. R., (P. O.) 27, 22 276; 3 Sar. P. O. J. 408; 3 Suth. P. O. J. 53 
Bom. L. ‘R. 477; 24 O W. N. 274; 12 L. W. 105 (P. O), (Relied upon) ; we 835 
(P.O). (Relied on) . wa 1024 | Digumber Row Ohowdhry v. Moti Lal Bundopa- 
Bhairab Chandra Dutt v, Kali Kumar Dutt, 74 dhya, 9 O. 563; 12 O. L. R. 204; 7 Ind. Jur. 
Ind. Oas. 1038; 37 O. L. J. 491; A. I. R. 1923 529; 4 Ind. Dec. (N. s.) 1023. (Followed) e 499 
Oal. 606. (Relied upon) we 426 7 
Bitragunta Appayya v. Addanki Venkatarama- E 
-nayya, 82 Ind, Oas. 864; 20 L. W. 620; A. IR. Š 
1925 Mad. 150. (Followed)- : .. 1033 | East Indian Railway Company v. Ohanga Khan, 
Bloomenthal v, Ford, (1897) A. O. 156; 66 L. J. 28 Ind. Oas. 245; 42 O. 888; 19 O. W. N. 1034; 
Ch. 253;:76 L. T. 205; 45 W. R. 449; 4 Manson 220. L. J.212. (Followed va 209 
156. (Followed) ... 547 | East Indian Railway Oo. v. Ram Lakhan Ram, A 
Brij Lal v. Sarja Nand, 9 Ind. Cas. 829; 105 P. 78 Ind. Cas. 312; 3 Pat. 230; (1924) Pat. 9; 
L. R. 1911; 63 P. W. R. 1911. (Followed) ... 1045 A. LR. 1925 Pat. 37; 6 P.L. T. 415. (Fol- 
Brij Narain Rai v, Mangla Prasad Rai, 77 Ind. lowed) -. 426 
Oas. 689; 21 A. L. J. 93t; 46 M. L. J. 23; 5 Edwards v. Coombe, (1872) 7 O. P. 519; 41 L. J 
P. L. T.. 1; 280, W. N, 253; (1924) M. W. N. ~G, P. 202; 27 L. T. 315; 21 W. R. 107. (Relied 
68; 19 L. W. 72; 2 Pat. L. R. 4l; 100. & A. on) s 92 
. L. R. 82; A. I R. 1924 P. O. 50; 33 M. L. T. 457; Edwards v. Hancher, (1876) 1 C. P. D. 111; 33 
48 A. 95; 26 Bom. L. R. 500; 11 O. L. J. 107; L, T. 575. (Relied on) s 92 
5L I A. 129; 1 O. W. N. 48; 41 O. L. J. 232 Emperor v. Ayyan, 24° M. 675; 2 Weir. 699. 
(P, O.). (Followed) we 210 (Relied on) ` a 489 
Ruddhoo Lal v. Mewa Ram, 63 Ind. Cas. 15; 19 Emperor v. Gulabjap, 64 Ind. Cas. 669; 46 B. 
A. L. J..558; 43 A. 564 (F. BJ). (Distinguished) 287 441; 23 Bom. L. R. 1203; 23 Or. L. J.. 45; A. 
: > ` I R. 1922 Bom. 290. (Followed) we 434 
i l CG Emperor v. Nga Aung Po, U. B. R. 1905 Penal 
f Code, 13; 2 Or. L J. 474. (Not followed) ... 316 
Chakouri Mahton v: Ganga Proshad, 12 Ind. Cas. Emperor v. Surendra Nath Ghosh, 7 Ind. Cas. 
60); 39 O. 862; 15 O. L. J. 228; 16 0. W. N. 629; 14 O. W. N. 1076 at p. 1085; 12-0. L. J. 
519. (Relted on) .. 456 277; 11 Or. L: J. 505,38 Č. 75. (Followed) .. 534 
Ohallagundla Varama v. Madala Gopaladasayya, Empress v. Poreshollah Sheikh, 7 C. L. R. 143, : 
43 Ind. Oas. 202; 41 M. 659;,35 M. L. J. 57; 24 (Distinguished) we 706 
M. L T. 115; 8 L. W. 62; (1918) M. W. N. 461, Empress and Sagambar, In the matter of, 12 ©, . 
e (Relied on) . 1022 L. R. 120. (Relied on) we 440 
Qhandra -Benode Kundu v. Sheikh Alla Bux, . 
e58 Ind. Cas. 353; 48 O. 184; 24 O. W. N. 818; F | 
310. L. J. 510. (Relted on) . 938 R A ghey 9! 
“ C%hwbu Mian v. Har Oharan Das, 18 Ind. Oas. Farid Ahmed v. Dulari Bibi; 6 A. 233; A. W. N, 
52% 119:P. R. 1912; 101 P. L. R. 1913; 48 P. (1884) 45; 3 Ind. Dec. (N. 8.) 842. (issented - 
W. R. 1913. (Followed) i . 1012 | _ from) >. . 287 
Choekalinga Pillai v. Vythealinga Pundara Fatima Begam v. Imdad Ali, 58 Ind. Cas. 560; 
Sunnady, 6 M. H. O. R. 164. ((Relied on) ... 491 18 à. L. J. 351; 2 U. P. L. R. (A) 83. (Pol- 
Qhunni Lal Haldar v. Makshada Debi, 52 Ind. lowed) «+ 287 
Oas. 309; 23 O. W. N. 652, (Relied upon) ... 22) | Fernandez v. Emperor, 59 Ind. Cas. 129; 45 B. 
Olark v. Cullen, (1882) 9 Q. B..D. 355; 47 L.T. 672; 22 Bom. L. R. 1040; 22 Or. L. J. 17e (Fol- |, 
307. (Followed) a. 242 lowed) e . .. 434 
Collector of Jaunpur v. Jamna Prasad, «66 Ind. Flint v. Barnard, (1889) 22 Q. B. D. 90; 58 L. 6 
Oas. 171; 44 A. 360; 20 A. L. J.0140; 4 U. P. J. Q B. 53; 37 W. R. 185. (Disténguished) .. 92 
L. R. (A) 50; A. I. R. 1922 All. 37. (Not Forwood v. Watney, (1880) 49 L. J. Q. B. 447. 
followed) . sa 1033 (Relied upon) ` sa 932 
Corporation of Galcutt» v. Shyama Charan Pal, f 
‘32 O. 277; 90. W. N. 217. (Distinguished) °.. 44 ‘ G e Aoa 
Orawley v. Luchmee “Ram, 1 Agra H. O. R. 12%.. . b ee 
wa (Distinguished) . e” in 1019 | Ganesh Prasad v. Rewa Bai, 41 Ind, Oas: 883; 13 ni 
n a 


AH 


Val. 90] 


i Geoonald, 
“Ganga Varapu Krishna Vonamma v. Marapa- 
an Venkata Mukunda Row, 4 Ind. Cas. 303; 
7T M. L. T 33; 33 M, 216. (Relied on) a 
Ganpat v. Trimbak, 19 Ind. Gas. 759; 9 N. L. R. 
54. (Relied on) whe 
Gaya Din v. Jhuman Lal, 28 Ind. Cas. 910; 37 
A, 400; 13 A. L. J. 510. (Not followed) 
Girbi Rani Misrani v. Chandra Lal Kanth, 17 
Ind. Cas. 885; 17 O. W. N. 62. (Followed) 
Gooroo Gobind Shaha v. Anand Lall Ghosh, 13 
W.R. F.B. 49 at p: 59,5B.L. R. F.B. 15. 
(Followed) we 
Gouri Pattra v. Reily, 20 O. 579; 10 Ind. Dec. 
(N. 8.) 392, (Relied on) a 
Goverdhandas Vishindas Ratanchand v. Ram- 
chand Manjimal, 47 Ind. Cas. 783; 12 S. L. R. 
41. (Relied upon) WA 
Govindaswami Thevan v. Doraiswami Pillai, 6 
Ind, Cas. 781; 34 M. 119; 20 M. L. J. 380; 8 M. 
L. T. 132; (1910) M. W. N. 390. (Relied on) 
| Grea? Indian Peninsular Railway Company v. 
Ganpat Rai, 10 Ind. Cas. 122; 33 A. 544; B A. 
L, J. 543. (Relied on) aes 
G, I. P. Ry. Company ve Raisett, Chandmull, 19 
B. 165; 10 Ind. Dec (N. s.) 112. (Relied on) 
Guddalur Ruthna v Kunnathur Arumuga,7 M. 
- H. O. R. 189. (Reliéd upon) 56 
“Gulam Muhammad v. Punna Ram, 79 Ind. Cas. 
433; A. I. R. 1924 Lah. 374. (Followed) el 
Gulam Rasul v. Emperor, 61 Ind. Cas. 715;.6 P. 
L. J. 174; 22 Or. L.J. 427; 2 P.L. T. 390, 
(Followed) Sek 
Gupta Nand Bharihi v. Hari Shankar, 78 Ind. 
Cas. 1016; A. I. R. 1925 All, 39. 


` . i H. 


Hafiz-un-nisa v. Jawahir Singh, 66 Ind. Cas. 24; 
24 O. O. 374. (Not followed) ste 
Haidar Khan v. Jahan Khan, 50 P. R. 1902; 6 
P, L. R. 1902. (Not followed) 4 
Haji Ajam Goolam Hossein v. Bombay an 
Persia Steam Navigation Company, 26 B. 562; 
4 Bom. L. R. 447," (Relied on) 
Hallifax v. Wilson, (1809) 16 Ves, Jur 168; 
E. R. 947; 10 R. R. 146. (Relied on) wee 
Hamlet, In re; Stephen v. Cunningham, (1888) 
39 Oh. D. 426 at p. 433; 59 L. T. 745; 37 W. 
- R245. (Relied on) “es 
Hardy, In re; Hardy v..Former, (1896) 1 Ch. 904; 
65 L. J. Ch. 461; 74 L. T. 403; 44 W. R. 503; 
3 Manson 150, (Relied on) nee 
Hari Bhuimali v. Mmperor, 90. W. N. 974; 2 Cr. 
L, J 836. (Distinguished) 
Hari Narain Majumday v. Makund Lal Mundal, 
4 C. W. N. 814. (Approved) tne 
Hathim Mondal v. Wmperor, 56 Ind. Cas. 849; 
. 31 C.L. J. 310; 24 CG. W. N. 619; 21 Cr. L° 
J. 545. (Relied on) i 
Hemanta Kumari v. Banku Behari Sikdar, 9 C. 
eW. N. 794. (Distinguished) se 
Henderson v. Bank of Australasia, (1890) 45 Ch. 
D, 330 at p. 343; 59 L. J. Ch. 794; 2 Meg. 301. 
(Followed) 2 
Hain Yin v. Than Pe, 44eInd. Cas. 337; 9 L. B. 
R. 92; 19 Or. L. J. 321; 11 Bur. L., T. 58. (Re- 
died upon) ; 
Hobbs w. Morey, (194) 1 K. B. 74;93 L. 3; K. B. 
41, 68 J.P. 138; 52 W. R, 348: 89 L, T. 31; 20 
T fa Ri 50; lQ R 7, (Followed) LKKI 


- . 


33 


TABLE OF CASES APPLIED &e. 


Page, 


973 
279 


can 1083 


331 


499 
557 


434 


(Relied on) 1047 


41 
41 


a 


92 
439 
607 


542 
64 


a 


28 


. 7 è at 


e 
E H-stonelde i r 
e .. S ʻ Page. 
Hriday Govinda Sur v. Emperor, 82 Ind. Oas. 
767;40C.L. J 149; & I. R. 1924 Cas. 1035; 
25 Or. L. J. 1375; 52 O. 148. (Not followed) ... 308 
Hunnooman Pershad Panday v. BabooeeMunraj 
Konweree, 6 M. I. 4.393; 18 W. R. 81n; Sevestre 
2537; 2 Suth P, ©. J. 29; 1 Sar. P, O. J. 552; 19 
E. R. 147. (Followed) e si 


Imam-ud-din v. Mumtaz-un-Nissa, 27 Ind. Gas. 
118; 18 O. O. 34; 1 O. L. J. 747. (Relied on) ... 
Imamuddin v. Sadarat Rait5 @nd. Oas. 897; 32 A: 
301; 7 A. L. J. 228. (Followed) 18 
Indian General Navigation and Railway Oo. v. 
Nanda Lal, 3 Ind. Cas. 469; 13 O. W. N. 851. 
(Relied on) re 
Indian General S. N. & R. Ooy. Ltd. v. Lal 
Mohan Saha, 31 Ind. Cas. 35; 43 O. 441; 22 O. 
L.J. 241, (Followed) as 
Irrigation Co. of France, In re; Fox, Ex parte, 
(1871) 6 Cr. App. 176 atp. 186; 40 L. J. Oh. 
433; 24 L. T. 336. (Followed) fi 
Ishan Chandra Kundu v. Nilratan Adhikari, 72 
Ind. Cas. 1049; 2 Pat. 538; 4 P. L. T. 311; 1 
Pat. L. R. 217; (1923) Pat. 184; A. I. R. 1923 
Pat. 375. (Relied on) wa 1049 
Tyyanar Kone v. Bidoomada Kone, 1 S. D. 185 
p. 4. (Relied on) . ee 420 


- J . 


Jackson v. Barry: Ry., (1893) 1 Oh. 238; 2 R. 207; 
63 L. T. 472, (Relied upon) Neal, a 
Jafri Begam v. Syed Ali Raza, 23 A. 383; 28 I. A. 
111; 50. W. N. 585; 11 M. L. J. 149; 3 Bom. 
L. R. 311; 8 Sar. P.O. J. 27 (P. 0.). (Followed 
Jai Kumar v. Gauri Nath, 28 A. 716; 3 A. L, J. 
506; A W. N. (1998) 212. (Relied upon) on 
Jainab Bibi Saheba v. Hyderally Saheb, 56 Jnd, . 
Oas, 957; 43 M. 609; 38 M. L. J. 532; 28 M. L. 
T. 23; (1920) M. W. N., 360; 12 L. W. 6£(E. B.J). 
(Relied upon) Sas 
Jalon Venkatasubba Rao v. The Asiatic Steam 
Navigation Co. of Calcutta, 30 Ind. Cas, si 
840; 39 M. 1; 29 M. L. J.312;2 L W., 805; 18 
M. L. T. 236; (1915) M. W. N. 644 (F. B.. 
(Relied on) n ‘ee 
Jankilmi v. Shrinivas Ganesh Valsankar, 20 Ind. 
Cas. 533; 38 B. 120; 15 Bom. L. R. 684. (Not 
followed) n 970, 
Jaques v. Miller? (1877) 6 Ch. De 153; 47 L. J. Oh. 
544; 37 L. T. 151; 25 W. R. 846. (Relied on)... e635 
Jenner v. Morris, (1861) 3 De. G. F. & J. 45;-. 
45 E. R. 795 at p. 798; 1 Dr. & Sm, 218; 30 - 
L. J. Ch. 361; 3 L. T. 871; 7 Jur. (N. 8) 375; 9 
W. R. 391; 130 R. R. 22. (Relied upon) .- 465 
Jita Singh v. Man Singh, 62 Ind. Cas. 794; 2 L. 
161; 4 L. L. J. 211; A. I. R. 1922 Lah. 166. 
(Relied on) ... 1049 
Jivraj] Lakhamsi v. Talikandas Mohandas, 58 
Ind. Cas. 790; 14 S.L. R. Slat p. 93, (Relied 
upon) 


580 leJobeda Khatun v. “Tulsi Charan Das, 77 Ind. 


668 


758 


- ed) 


Cas. 564; 36 C.L. J. 472, A. IL R. 1923°@Qal. 
82, (Relied on) ; o... 10 
Jogeswas Naraig Deo v. Ram Chandra Dutt, 23 C. 
670; 23 I. A. 37; 7 Sar. P. O.J. 18; 6 M. p. J. 
_15; 1% Ind, Dec, (neg) 445 (P. Oy. (Distinguish- 
os ui 
e. e A 





s 
“coe 
ae 





-+ . . 
a 1 °, : 
: INDIAN OASES [igs 
: * ed eoneld, : Leweneld. 
: Been Page, "  Paga,- 
T oram Narain pay Ram Ohandra- Dutt, | Lakhi Narain Shaw v. Dhanada Kumar Ghose, - 
"23.0, 670; @3 I. A? 37; 7 Sar. B, O. J: 13; 6M. L. 15 Ind. Oas, 686; 17 0. L. J. 230 at p. 232; 19 
J. 75; 12 Ind, Dec. (N. 8.) 445 (P.O), (Relied on) 523° C.W. N. 1099. (Followed) 729 
Jureidini v® National British & Irish Millers Lakshminarayana v. Standard Oil Company of 
Insurance Co , (1915) A. C. 499; 84 L J. K. B. Now York, 72 Ind. Cas. 669; 17 L. W. 627; 44 M. 
"640: (1915) W. O. & Ins. Rep. ‘939; 12 L. T. L.J. 488; 32 M.L. T. 296; A. I. R.1923 Mad. 581. 
L. 1,531; 598. Je "205; 31 T L. R. 132, Oe (Followed) "1042 
tingwished)-- 932 | Lal Mohan Hazra v. Hast Indian Railway Com- 
sen K - pany, 70 Ind. Cas. 857; A. I. R. 1922 Cal. 330. 
> (Relied on) . 135 
> Kali Dfyal Bhattacharjee- v. Nagendra Nath ` Leader v. Duffey; (1888) 13 A. C. 294; 58 L.J. P, 
. Pakrashi, 5 Ind. Cas. 822; 24 O. W. N. 44; 30 O. 13; 59 L. T. 9. (Relied on) 5 
©. L, J: 217. (Reliedtor 986 | Lilo Sonar v. Jhagru Sahu, 85 Ind. Cas. 25; 3 Pat. 
- Kali Rai v; Karn Singh, 42 Ind. Cas. 462; 3 P. L. 853: A. I. R. 1925 Pat. 123: 6 P.L. T. 313;3 
©  J.18; 3 P. L. W. 210. (Relied on) - . 1031 Pat. L. R. 97. (Followed) 41 
.. Kaliappa Nadar v. Sami Iyer, 62 Ind. Cas.” 762; Loola v. Pyare, 33 Ind. Cas. 497; 12 N. L. R.57 
(1921) M. W.N. 384. (Followed) . 1033 at p. 60. (Followed) 263 
: <: Kalliyanasundaram Pillai v. Subba Moopavar, “Lyon Lord & Co. v. Firm of Champsi Umersi, 
. JAM. L.J. 139. (Relied on) 1 49 Ind. Cas. 135; 12 S. L. R. 55. es 
Kamakshi Achari v. Appavu Pillai, 1M. H. O. R. upon) 932 
; 448, (Relied on) 420 n Kg 
ir -Kamikhya | Nath Mukerjee v. Hari Charn Sen, M 
26"0. 607; 13 Iad. Dec. (N. s.) 990: aie upon) 229 ; 
Kamla Sahai v. Babu Nandan Mian, 2 Ind. Cas, .- . ° . 
13; 11 O. L. J, 39. (Relied on) rs 450 | Ma Ba Wev. Mi Şa U, 2 L, B. R. 174. (Over- 
Kanaye Pershad Bose v. Hur Chand Manoo, 14 | ruled) ` oa B41 
- 4 W. R. 120; 5 B. L. R. App. 71. (Reliedon) .. 266 | Madhu Sudan Chowdhriv. Chandrabati Chow- 
"Kartar Singh v. Lal Singh, 59 Ind. Oas. 238; 11 dharain, 42 Ind. Cas. 527;6 L. W. 487; 210. s 
i. P, L.R. 1921; 9 P. W. 5 1921. (Not followed)... , 41 W., N. 897; (1917) M. W. N. 518 (P. ©). ~ (Relied 
` Kelu Achan v. Lakshmi Nettiyar Ammal, 18 Ind. on) 119 
_ [7 Cas, 234; (1913) M. W. N:. 379. (Distinguished) 849 Madhu Sudan Senv. Kamini Kanta Sen, 32 c. 
- Kenaram Pal v, Kinu Mandal, 75 Ind. Cas. 379; 1023: 9 O. W. N. 895 (Relied on) 380 
500. 508; (1924) A. I: R. (03 52. (Relied ee 998 | Mahabir Pershad Singh v. Macnaghten, 16 O. 682; 
; . Kesheo.v, Mansha, 44 Ind. Cas, 212;14 N. 16 I. A. 107; 13 Ind. Jur. 133;5 Sar. P.O. J. 
- 129, ‘(Distingwished) 43) 345; 8 Ind. Dec. (x. s) 451 (P. G.): (Distinguish- 
: „Khuńnu Mal v. Indarpal Singh 71 Ind. Cas. 278: ed) 465 
45'A. 273; 21 A. Li. J. 38: A. I. R. 1923 All. Mahabir Prasad Tewari v. Jamina Singh, 66 Ind. 
183., (Relied upon) 754 Cas. 88; 1 Pat. 429; 3 P.L. T. 289; “9 22) Pat. 
~ Wirty Churn Mitter v. Annath Nath’ Deb, 80. 193; 4U. P. L.R. (Pat) 33; A. L R. 1222 Pat. 
ia 757,110. LR. 95;4 Ind. Dec. (x. 8) 488. 255. (Relied on) 601 
` (Relied on) ` 813 | Mahant Biharidasji v. Parshothamdas Ramdas, 
_ Kissorimohan Roy v. Harsukh Das, 17 C. 436: 17 32 B. 345; 10 Bom. L. R. 293. (Reliedon). ... 432 
`: LA, 17; 13 Ind. Jur. 452; 5 Sar. P.O. J. 472; 8 Mahendra Ram v. ‘Singi Lal, 48 Ind. Oas. 197; 3 
= "Ing. Dee. (x. s.) 830 (P. Q). ‘(Relied on) a 296 P. L. J. 651. (Followed) 217 + 
Cosherilakota Venkatakrishna Row v. Vadrevu Maitland v. Chalie (1822) 6 Madd. 243; 56 Æ. R. 
.  Venkappa, 27 M. 262. (Relied on) 1907 1084; 23 R. R. 209. (Relied on) 5 
~“ Kosilla v. Ishri Singh, 6 Ind. Oas. 188; 7 A. L. J. Manavala Chetty v. Emperor, 29 M. 569; 1 M. L. 
i 420; 32 A. 499. (Relied on) 6 274 T. 409; 5 Or. L. J. OL. (Distinguished) +» 706 
- Ktishna Aiyar-v. Chakrapani, 29 Ind. Cas. 475 Manavala Ohetty v. Emperor, 29 M. 569; 1 M. É; . 
`” z. (Ried upon) . : 754 T. 409: 5 Or. L. J. 94. (Followed) 914 
Kristo Das Laha v. Jatindra Nath Basu, 14 Ind. Mangu v. Emperor, 25"Ind. Cas. 978; 35 P. W. R. 
© * Gas. 145; 16-0. W. Na 561. (Relied on) .. 405 1914 Or.; 227 P. L. R. 1914; 15 Or. L. J. 650. 
Kus; m Kumari Roy v.. Satya Ranjan Das, 30 O. (Not foblowed) 316 a 
999:7°C. W. N:784. (Distinguished) - “61 | Manindra Ohandra Nandi v. Kanlat Shaik, 79 
Kutti Ammu v. Rag ggi Seth, 8 Ind. Cas. .851; 21 Ind. Cas. 852; 50 0. 957; 28.0 W. N. 264; A. 1. ' 
“M. L. J. 526; 9M. L:T. 120; (1911) LM. W. N. R. 1924 Cal. 374. (Relied on)” 557 
45. “Ee on) ... 639 | Mata Tahal v. Bhagwan Singh, 63 Ind. Cas. 477; l 
i L e “7 194. L. J. 406._ (Relied on) 249 
e Mathunsa Rowthan v. Apsa Bin, 12 Ind. Cas. 444: 
: Tachakkammal v. Sokkayya Naick, 48 Ind. Cas. 36 M.194; 21M. L J. 969; 10.M. L. T. 373; 
191; (1918) M. W. N. 586. (Followed) 1033 | (1911) 2M. W. N. 425. (Retied on) 555 
Lachman Das v. Khunnu Lal, 19 A. 26; A, W. N. Maung Oit Saya v. Ma Meinkale, U. B. R. 01832- 
(1896) 183; 9 Ind. Dec. (x. 8.) 17. (Followed) .. 276 96) Vol. II, 93. (Diszussed). e 341 
Tachinit Narayan v. Balmakund, 8f Ind. Cas. 747: Maung Po v. Ma Shwe Ma, 84 Ind.*Gas. 992; 2 R. 
A. I. R,01924 P. O. 198, 35 M. L. D. 143; 47° 445: A. I. R, 1925 Rang. 95» (Not followed). 41 
MUL, 4-441; 20 L. W. 49?; (1924) M. W. N. 707; Mavulu Ammal v. Mavula Maracoir, 30 M. 212; 17 
100 QA. L. R. 103375 P. L. T. 623; 40 C. Le J. M. L. J. 376. (Followed) 794 
rae 26 Bom. L Ral 129; 22 A. L. J. M90: 51 L Madai Dalayay Terumalaipappas Mudaliar “vee 
à A G R. 5 A. (P. Q.) 171; ae W. N. 3919 Veerabudr&, 4 Ind, Cas, 1090; 19 M. 'L. 30759, 
A or y N 029; 4 Fats 1 Qi): (Fehowsd) ib 287 |- (Reed m u 454 


a s 
Vol, 90) 


° M—eoneld. 

i i Page. 

Megraj v. Johnson, 31 Ind. Cas. 880; 1N. L. R. 

-~ 189 at pt 192. 
Mi So v. Mi Hmat Tha, S. J. 177. (Overruled) . 
Mirza Shamsher Bahadur v. Munshi Kunj Behari 

Lal, 3 M. L. T. 212; 12 O. W. N. 273; 70. L. J. 
414. (Relied on) 775 

Mohan Singh v. Dewa Singh, 21. P. W.R. 1907. 
(Relied on) 1022 

Mohesh Lal v. Mohant Bawan Das, 9 C. 961; 101. 
A. 62; 13 ©. L. R. 221; 7 Ind, Jur. 382; 4 Sar. 
P.Q. ab 424; 4 Ind. Dec. (x. s.) 1291 (P. C.). (Re- 
- lied on) : 

Mohesh Majhi v. Paran Krishna Mandal, 1 ©. L. 
J. 138. (Relied on) 

Mohr Singh v. Laukra Mal, 181 P. R. 1833. (Dis- y 
tinguished) 254 

Mondel v. Steel, (1841) 8M. & W. 858; 151 E. R. 
1288; 6 Dowl. ın. s.) 1; 10 L. J. Bx. 426; 58 R. R. 
890. (Followed) 

Mooljee Dharsee & Co. v. M. E. Moolla, 88 Ind. 
Cas. 740; 4 Bur. L. J. 61; A. I. R. 1925 Rang. © 
225; 3 R. 255. (Followed) y 

Moseley v. Hanford, (1830) 10 B. & C. 729; 8 L. 
J. K. B. (0. s.) ) 261; 109 E. R. 621. (Relied on) 1020 

- Moti Ram v. Kast Indian Railway Co., 108 P. R. 

1906; 2 P. L. R. 1£07; 20 P. W.R. 1907. (Re- 
lied on) 

Muhammad Bakhsh v, Empercr, 65 Ind. Cas. 618; 
23 Or... J. 154:4 L. L. J. 230; A. L R. 1922. 

© Lah. 45 (Followed) 

Muhammad Nur Khan v. Lachhmi Narayan, 66 
Ind. Cas. 101; 90. L. J. 88; A. I. R. 1922 Oudh’ 
31. (Relied on) 

Murray v. Queen-Empress, 21 O. 103; 10 Ind. Dec. 
(N. 8.) 701. (Relied upon) 

Muthuveera Vandayan v. Secretary of State for 
India, 29 M. 461; 1M. L. T. a (Relied on) 

Mutsaddi Lal v. B. B. & C. L Ry. Company, 58 
Ind. Cas. 547:42 A. 390: 2 U. R L. R. AJO, i 
18 A. L, J. 377. (Relied ony . | 


341 


767 


465 


995 


135 


N 


Nabin Chandra Shaba v. Wajid, 58 Ind. Cas. 
598; 24 O. W. N. 382; 31 C. L. J. 199. (Dis- 
tinguished) 

Nafar Chandra Palv. Shukwr- Sheikh, 51 Ind, 
Cas. 760; 45 I. A. 1898 at p. 189;- 46 Ò. 189; 23 
6. W. N. 305,9 L. W. 552 (P. O). (Relied 


on) 

* Nagappa Pillai v. Arunachalam Chetty, 85 Ind. 
Oas. 1016; 47 M. L. J. 876; A. I.R. 1925 Mad. 
281. (Not followed) 

Naina Pillai Morakayar v. Ramanathan Chet ttiar, 
82 Ind. Cas. 226; 47 M. 33™ A. I. R. 1924 P. O. 
69; 19 L. W. 259; 22 A.L. J. 130; 34 M. L. T. 
10; (1924) M. W. N.93: 46 M. L. J. 546; 10 O. 
& A.L. R.464; 28 0. W. N. 809; 511. A. 83; L. 
R. 5 A. (P. 0) 33 (P. 0). (Relied on) .. 

Nanda Lal Dhur Biswas v. Jagat Kishore Acha- 
ryya Chowdhuri, 36 Ind. Cas. 420; 44 0. I86; 
. 20 M. -L. T. 335; 31 MLL. J. 563; (1916) 2. M 
W. N. 386; 4 L. W. 458; 18 Bom. L. R. 868; 
A.L. J. 1103" 24 C L.J. 48751: P. L. W.9;2 
C. W. N. 225; 10 Bur. L. T. 177; 431A. wis 
: (P. 0). (Followed) 404 

Nanibala Dasi v. Ichhamoyee Dasi, 84 Ind. „Cas. i 
674; 40 O. L. J. 291; “A, Da R; 1925 Cal. 218, (Re ` 
"lied an) 880 


401 


‘TABLE OF GASES APPLIED. &e. © gg 


(Followed) © 378- 


489 | 





. N—concld. 


Nanjeppa Chettiar v. Ganapathie Gounden, 52 


Ind. Gas. 507; 35 M. 598; 10 M., L. T. "363; 
(1911) 2 MOW.N. 414; 21M. L. J. 1052. (Dis : 
tinguished) 266 


Narain Ganesh Ghatati®. Bahiran, 48 Inf. Cas. 
141; 14 N. L. R. 165; 24 M. L. T. 315; 38 0. L. 


J. 447; (1918) M W. N. 885; 23 0. W., N, 297; ago 


21 Bom. L. R. 53; 46 C. 76 (P. C). (Distinguish Pas 
ed) 116% 
Narayana Aiyar v. -Sankaranarayma Ai Ba oe 
Ind. Cas. 940; 1 L. W. 369. (Relied on) 555° 
Narayanan Chetty v..Muttiah Servi, 8 Ind. “Gas, .. ©. 
520; 35 M. 63; 9M. I. T. 142; 21 M-L. et i 
` (1910) M. W. N. 743. (Relied on) 1016... 


Narna v. Ammani Ammal, 35nd. Cas. £18; 39. M. 


25. 


Page e | 


981; 4 L. W.77; 20 M. LST9174; (1916) 20. We o oe 





N. 125: 31 M. L. J. 865. (Followed) - : 

Narna v. Ammani Amma, 35 Ind. Cas. 418; 39 M. 
981; 4 L. W.77; 20 M. L. T. 174; (1916) 2 M. W., 
N. 125; 31 M. L. J. 865. (Relied on) 

Narsidas Nanji v. Dosa Kalian, 8 Ind. Cas. 925; 
4 S. L,R.149. (Relied upon) - 

Nathi v. Tursi, 63 Ind. Cas. 886; 43 A. 671: 19 5 
A.L J. 712. (Not followed) > 

Nga Po Thit v. Mi Thaing, S. J. 13. (Discussed) 

Nilvarn v Nilvarn, 6 B. 110; 3 Ind. Dec, (N. 8.) 
531, (Relied on) 

Nubeen.Ohanderpaul v. Mr. Cecil ace 15. 
W., R. 534. (Followed). , 


: P 


ed) 


“65 Ind. Cas. 954; 49 I'A. 16;.26 O. W. N.*201:. 23 
U. P. L. R. (P. C.) 85; 20 A.L. J..305; 42 M.: L.. 
J. 436; 15 L. W. 486; 30 M..L:-T. 249;: 85. 0, -5.. 
J. 409; 24 Bom. L. R. 557; 18 N, L. R.: 1; AI 


Pankaj Mohan Bal v. Bipin Behary ~Chakladary 
76 Ind. Cas. 511; 38 C. L. J. 220; A A. 1; JR. 
Cal: 118. (Relied on) 

‘Parathi Valappil Moideen, In re, 21 Ind. as; 
469: 25 M. D. J. 355; JA M: LT. 223; (1913) M. 
W.N. 997: 19 Or. L. 3.597. -{Followed) * 

Parclfémal Vasandmal v. Pamandas . Alamchand,. 
£ Ind. Cas. 600; 3 5.L. R. 108. nef tea Gs 

Parmeshwar Lal Mitter v. Emperor, 67 ne: 

616; 3 P. L. T. 347; 23 Cr. Lev, 40; ER: 
1922 Pat. 296: ` (Followed) ee Puy 

Pattu Nethiar Amma v. Thazhatha Melad te 
Dharman Achan; 21 Ind. Cas. 755: . “a 
ished) z 

Phul Kumari v. Ghanshyam Misra, 35- G. 202; 7, 
O. L. J. 36; 12 C. W, N. 169; 10 Bom. L'R. H 


R. 1922. P. ©. 20; 49 0. 334 (P. O). (Followed) +6477 


192d 


5A D. J. 10; 17 M. L. J. 618; 2 M.L. T: 5060142 Z 


Bur. L. R. 41; 35 I. A. 22 (P. O3.” (Relied ons. 
Phulwanti Kunwar v. Janeshar Das, 83 Ind.: Cas, 3 
782; 22 A. Le J. 521; 46 A. 575; AS E R: 
All. 625; L. R. 5 á. 785 Civ» {Relied ony s 
Pichaikuttia Pillai v. Renganandan, 28 Ind: yu Cas,” 





Pandurang R y. Nak nae Bae 


s 
A924 A 


a Li 





















490; 28 M. L. J. 323; 17 Me L. T. 264, (Followed) : 743 


Pichiaiyar v. Subbrayar, 29 Ind, Cas. 34; 28 M. is 
J.51? (Relted upon) a Kh ig, 
$s e 5 “a no K pea 


26 . °, - INDIAN OASES. [1925 
> - Preeoneld. coe R—contd. Dae 
s manes Page. Page 


e 
Ponnusami Odayar œ Ramasami Thatham, 74 
Ind. Cas. 945; 46 M. "758; 45 M. L. J. 224, (1923) 
JM. W. N. 519: 18 L. W. 478; 24 Or. L. J. 833; 
` A.L R, 1994 Mad? 15. *(Disstiwed from) 
Prosunno Coomar Paul Chowdhury v. Koylash 
* Chunder Paul Chaudhury, 8 W. R. 428; B. L. 


Ram Dass Sein v. Mr. Cecil Stephenson, 10 W. R. 
366; 2 B. L. R. S. N. 6 (A.); 1 Ind. Dec. (N. s.) 
1011. (Followed) 426° 

Ram Gopal v. Secretary of State for India, 55 i 
Ind, Cas. 425; 310. L. J. 363. (Dissented from) 991 

Rama Bakhsh v. Durjan, 9 A. 392; A. W. N. 


434 


a Sup. Vol. 759; 2 Ind. Jur. (N. 8.) 827. (Relied (1837) 65; 5 Ind. Dec. (N. s.) 696. (Relied on). 450 
* on) 279 | Ramadh Bihi Ammal v. Kandasami. Pillai, 51 

Pym v. Campbell, (1856) 6 EL & Bl. 370; 25 L, Ind. Cas. 724; 9L. W. 479; (1919) M. W. N. 

J. Q. B. 277; 2 Jur. (N. s.) 641; 4 W. R. 528; 119 82; 25 M. L. T, 154. (Followed) 1033 
E. R. 903; 106 'R. R. 632. (Relied upon) 929 | Ramanadhan Ohetty v. Katha Velan, 42 Ind. Cas. 

4 931; 41 M. 353; 33 M. L. J. 627; 6 L. W. 753; . 

. a (1917) M. W. N. 843; 22 M. L. T. 458 (Followed) 1047 
e - Ramanwami Pattar 2 he one 37 Ind. Cas. 659; 

3 97. (Relied on p49 

Queen-Empress v. Gundfy 13 B. 502; 13 Ind. 

o + Jur. 469; 7 Ind. Dec. (a.a) 333. (Relied on) „ 439 | Pamondra Nath Hoy Y, Brojendra Rath Dosa, 7 
O.L. J. 158. (Relied upon) .. 970 
3 R Rameshwar Mahton v. Dwarka Prasad, 84 Ind 
t Cas. 320; 3 Pat. 778; A. L. R. 1925 Pat. 36; 6 P. 
4 L. T. 309. (Followed) 
R. y Isace Schama, ay 11 Or. App. Rep. 45 Rameshwar Singh v. Hitendra Singh, 81 Ind. 
p. 49; 8t L. J. K. B. 396; 112 L. T. 480; 79 Cas 576; 47 M. L. J. 286; 5 P. L. T. 491; 20 L° 
3 p 184; 59 S. J. 288; 81 T. L. R. 88. (Relied W, 456; 35M. L. T. 182; 26 Bom. L. R 1153; 
on) ; B 542 29 0. W. 413; L. R. 5 A. (P. C.) 175; 22 A. L. J. 

Ri v. Bainu Chowdhury, 25 W. R. 43 Or. (Relied S68; 40 O. L. J, 431; 3 Pat. L. R, 180; A. L R. 
` on) wee 385 1924 (P. CO) 202; 1L. 0 457 (P. CO). (Relied on) 683 
R. v. Holder, (1912) 1 K. B. 483 at p. 487; 81 L. J. Ramier v. Runa Cheena Mana Navanna Ona and 

K. B. 327; 106 L. T. 305; 76 J. P. 143; 22 Oox Bros, 78 Ind, Cas. 326; 19 L. W. 654. (Disseated 

O. O. 727; 56 5. J. 188; ’28 T. L.R, 173. (Fol- from) 

lowed) 242 | Ramjibun Serowgy v. Oghore Nath Chatterjee, 
Radha Krishna Chander rji v. Ram Bahadur, 43 25 O. 401, 2 0. W. N. 188; 13 Ind. Dec. (N. 8.) 

Ind. Cas.%268; 34 M. L. 4. 97;270. L. J. D, 2.6. (Relied on) 

16 A. L. J. 33: 23 M. L. T. 26;4P. L. W. 9; Ramkishore Kedarnath v. Jainarayan Ramrach- 

L. W. 149; 22.0. W.-N. 330; (1918) M. W, iy. pal, 20 Ind. Cas. 958; 40 O. 966; (1913) M. W. 

163; 20 Bom. L. R. 502 (P. 0). (Relied on) .., 1037 N. G61; 14 M. L. T. 163; 17 O. W.N. 1189; 18 O, 
Radha Krishna Saha v. Kamal eet Debye 70 L. J. 237; 15 Bom. L. R. 867; 11 A. L. A &65; 

Ind; Cas. 547; 35°C. L. J. 345; A. L R. 1992 25 M. L.J. 512,10 N. L. R. 1; 40 I. A. 213 

- Cal. 456. (Relied upon) 426 (P. C.). (Followed) 331 - 

Radha Sham Basak v. Secretary of State for . -| Ramlal Chandra Karmokar v. Gobinda Karmo- 

e India, 34 Ind. Cas. 130; 44 O. 16; 23 ©. L. J. kar, 4 O. W. N..304. (Relied on) 450 
e 547; 20 O. W. N. 790. '(Distinguished) 135 | Rangasami Goundan v. Nachiappa Goundan, 50 
Radharaman Ohowdhuri v. Sopal Chakra- Ind. Cas, 498; 46 I. A. 72; 36 M. L. J. 493; 17 A. 

varty, 56 Ind. Oas. 122; 31 C. L. J. 81; 24 L. J. 536; 29 O. L. J. 539; 21 Bom. L. R. 640; 
O. W. N. 316. (Distinguished) 499 23 O. W. N. 777; (1919) M. W. N. 262; 42 M. 
Raghu Bhumji v. Emperor, 58 Ind. Oas. 49; 5 523; 26 M. L. T. 5; 10 L. W. 105; 1 U. P. L, 
e P. L. J. 430; 1 P. L. T. 241; 21 Or. L, J. 705, R. (P. 0.) 66 (P. 0). (Explained) 1024 
. (Followed) 434 | Rangiah Chetty v. SuBramania Chetty, 8 Ind, 
Raja of Karvetnagar v. Venkata Reddi, 29 Ind. Cas. 512; 21 M. L. J. 21; (1910) M. W. N. 755; 
å jas, 231; 39 M. 570; 29 M'L. &. 96; (1912) M, W. 9M. L. T. 3. (Relied on) 843 
N. 334; 17 M. L. T. 457, (Distinguished) .ẹ 869 Ranjit Singh v. Kali I Dasi Debi, 40 Ind Oas. 981; < 
e Rajah of Venkatagiri v. Isakapalli Subbiah, 8 44 0, S41; 44 I. A. 117; 21 0. W.N. 609; 32 
M. 410. (Distinguished) 1037 M. L. J. 535; 15 A. L. J. 390; 25 0. L. J. 499; 
Rajani Kanta Ghose v. Rahaman Gazj, 82 Ind. 19 Bom. L. R. 462; (1917) 'M. W. N. 459; 6 
Oas. 507; 270. W. N. 765; 37 O. L. J. 447; L. W. 401; 2 P. L. Wd; 22 M. L. T. 289 (P, 
Å.. R. 1924 Cal. 408. (Distinguished) we 333 Q). (Distinguished) 607 
Rajaħikanta Pal v. Jaga ah al, 73 Ind. Cas, Ranjit Singh v. Maharaj Bahadur Singh, 48 Ind. 
359; 50 0,439; A. I. R. 1923 P. 0. 57; 44 M. L. J. Cas. 262; 46 O. 173; 45 L A. 162; 16 A. L, J. 964; 
561; 32 M. L. T. 149; 25 Bom. L. R. 683; 37 O. 25 M. L. T. 8; 29 0. L. J. 193; 21 Bom. L. R, 
L. J. 515; (1923) M. W.N. 438; 18 L. W. 387: 27 50® 10 L. W. 83; 35 M. L. J. 728; 23 0. W. N 
: 0. W.N. 997:9 O. & A.L. R 805; 50 I. A. 173 198; 1 U. P. L. R. (P. 0.) 23 (P. 0). (Approv- 
(P. C.). (Relied upon) 124 ed) 607 
Rajaram v. Ganesh Hari Karkhavis, 21 B. 91; ii fa din Singh v. Parmeshwar Pershad, 8§ Tnd, $ 
tnd. Doet s) 63. (Followed) 209 Cas. 249; 20. W. N. 1; A. I. R. 1926 'P. 0.3 
` Rajeswara Muthuramalinga Sethupathi Y. Maha- > 48 M. L. J. 29; 21 L. W. 236,623 A. L. J. 176: 
. © linga Raju; 52 Ind. Oas. 468; 9 L. W. 287; 27 Bom. L. R. 175; 120. L. J. 74; 26 P. L,R. 
(1919) Me W. N. 305. (Followed) |. 973 113; L. R. 6 A. (P. O.) 47; (6925) M. W. N. 262; 
Ram Awétar v. Tulsi Prasad Singh, 11 Ind. Cas. 27 0. 0. 343; 29 0, W. N. 666; 47 A. 165 (P. 0), 
“NGIWO, W, N. 131; 14 O. L.J, 507, (Relied (Relied on) m 184 
on) . 450 A . *, > < 
e ad . be) 


be . . Ki . 
Vol. Ñ) TABLE OF OASES APPLIED 46, . . $f 
© Pid e 
R--coneld. 8—contd, : 
A Page j : Pago. 
BAWAH v. Walker, (1815) 1 Stark 361. (Relied Singaravelu Mudaliar v. Ohokkd Mudaliar, 76 
Ind. Cas. 994; 46 M. 525; 16 L. W. 514; 31 M. 
Bayar y: Sungheer Singh, 5 N. W. P. H. C. R. L. T. 298; (1922) M. W. N. 676; 43°M. L. J. 
211. (Relied on) 266 737; A. L R. 1923 Mad. 88. (Relied on) 1037, 
Ridnamma v. Venkataramappa, 3 M. H. C. R. Sitaramaya v. Ramappayæ 39 Ind. Càs. 1€09 5 L. 
268. (Dissented from) 881 W. 207. (Not followed) 721 
Rup Narain Bhattacharya v. Gopi Nath Mandal, Sobh Nath Singh v. Emperor, 12 ©. W. N’ 138; 
11 0. W. N. 903. (Relied on) 249 6 Cr. L. J. 431. (Relied upon) 668 
Soni Ram v. Kanhaiya Lal, 19 Ind. Ces. 291; 
$s a eek 13 M. L. T. 437; 17 C.W. N. 605; 
11 A. L. J. 389; (1913) M. W. N. 470; 17 ©. L 
Sadasuk Janki Das v. Kishan? Pershad, 50 Ind. J. 488; 15 Bom. L. R. 489; 25 M. L. J. 131; 40 
Cas. 216; 46 0. 663; 29 C. L. J. 340; 17 A. L. IL A. 14 (P. C.). (Dissented from) 274 
J. 405; 25 M. L. T. 258; 36 M. L. J. 429; 21 Soobjan Beebee v. Sheikh Shureentoollah, 2y 
Bom. L. R. 605; (1919) M. W. N. 310; 23 C. W. R. 329; 3 B. L. R. A. ©. 413. Pena onjo .> 266 
N. 937; 10 L. W. 143; 1 U. P. L. R. (P. C.) 37; Soonabai v. Tribhovandas, 38 B . 602; 10 Bom. 
46 I. A. 33 (P. C.). (Relied on) 639 L. R. 337. (Not followed) 995 
Sadler v. Whiteman, (1910) 1 K. B. 568 at P. Sowcar Lodd Govinda Doss v. Munappa Naidu, g 
889. (Followed) 242 31 M. 534; 4 M. L. T. 341. (Followed) i 
Sahasram v. Sheonath, 31 Ind. Cas. 303; 11 N. Srinivasa Moorthy v. Venkatavarada Iyengar, 11 
. L. R. 124. (Relied on) 364 Ind. Cas. 447; 34 M. 257; 15 O. W. N. 741; 8 
Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. A. L. J. 774; 13 Bom. L. R. 520; ; 911 2M. 
280; 39 A. 437; 44 I. A. 126; 21 O. W. N. 698; W. N. 375; 14 0. L. J. 64; 21 M. L. J. 669; 10 
1 P, |e. W. 557; 15 A. L. J. ‘437; 19 Bom. L. R. M. L. T. 263 (P. C.). (Relied on) 168 
498; 26 C. L. J. 1; 33 M. L. J 14; (1917) M. Srish Chandra Roy v. Bonomali Roy, 31 o. 584; 
W. N. 439; 22 M. L. T. 22; 6 L. W. "213 (P. C.) 8 O. W. N. 594; 6 Bom. L, R. 50) ; 14°M. L 
(Not followed) 210 $. 185; 2 A. L. J. 31; 31 L A. 103;. 8 Sar. P. 
Salig Ram v. Badhawa, 73 Ind.!Cas. 759; 4 D. C. J. 677 (P. 0.). (Distinguished) 973 
254; 5 L. L. J. 471; A. I. R. 1923 Lah. 501. Stebbing v. Liverpool and panden and Globe 
(Followed) 1045 Insurance,Co., ae K. 433; 86 L. J. K. 
Seankarannuni v. Appavu Pillay, 16 Ind. Cas, B, 1155; (1917) W & in. Rep. 241; 117 
571; 12 M. L. T. 556. (Relied on) 980 L. T. 247; 34T. L. S 395, (Relied upon) we 932 
Sankunni v. Ikkora Kutt? 52 Ind. Cas. 989; (2918) Subbasiya Pandaram v. Muhamad Mustappa Ma- 
M. W. N. 570; 10L., W. 155; 37 M. L. J. 209. seca as) 74 Ind. Cas. 492; 46 M. 751; 21 A. L. 
(Not followed) 420 J. A. I. R. 1923 P.O. 175; 45 M. L.J. 
Sant Prasad v. Bhawani Prasad, 60 Ind. Cas. 588, Oh Bom. L. R. 1275; 18 L. W. 903; .(1924) 
831; 43 A. 403; 19 A. L. J. 72; ’2 U. P. L. R. M. W.N. 65; 28 ©. W. N. 493; 2 Pat. L. R. 
(A) 416. (Followed) 79% 104; 33 M. uT 285; 50 I, A. 295; 40 O. L. J. 
Sarapn Manufacturing Co. Ltd. v. B. B. & 20 (P. GOG). (Relied on) 1037 
I. Railway Co., 73 Ind. Cas. 1024; 47 B. Subbaraya Chetty v. Nachiar Ammal, 44 Ind. 
185: "25 Bom. L. R. 513; A. L R. 1923 Bom. Cas. 863; (1918) M. W. N. 199; 7 L. W. 403. 
452. (Distinguished) 426 Followed) 908 
Sarat Chandra Maiti v. Bibbabati Debi, 66 Ind. Subbe Goundan v. Krishnamachari, 68 Ind. Cas. 
Cas. 433; 34 (CO. L. J. 302. (Distinguished) ..- 1037 269; 45 M. 449 at p. 454; 30 M. L, T. 217; 42 
Sarat Chandra Maiti v. Bibbabati Debi, 66 Ind. M. L. J. 372; 15 L. W. 537; (1922) M. W, N. 
Cas. 433; 34 O. L. J. 302. (Relied on). 775 269; A. I. R. 1922 Mad. 112. - (Relied on) .. 789 
Sardhari Lal v. Ambika Pershad, 15 O. 521; 15 Subramanian Chetti v. Racku Sarvai, 20 M. 232; 
I. A. 123; 5 Sar. P. O. J. 172; 12 Ind. Jur. 210; 7 M. L. J. 100; 7 Ind. Dec. (N. s.) 165. (Fol- : 
7 Ind. Dec. (N. 8.) 931 (P. CO). Gee on) 196 lowed) 743 
Satish Chandra Mukherjee v. Ahara Prasad Mu- Sumitra Kuer v. Ram Kair Ohowbey, 57 Ind, 
kerjee, 34 O. 403; 5 O. L. J. 247; 2 M. L. T. Cas. 561; 5 P, L. J. 4109 1 P. L, T. 702; (1921) 
123: 11 O. W. N. 329. (Followed) 768 Pat. 17e (Relied on) 678 
Satya Oharan Manna v. Emperor, 88 Ind. Cas. Sundari Dassee v. Mudhoo Chunder Sircar, 14 
515; 52 O. 223; A. I. R. 1925 Cals 666; 26 Cr. O. 592; 7 Ind. Dec. (N. 8.) 392. (Relied on) ~~ 405 
L. J. 1155. (Relied on) 542 Sundaramayya v. Mummareddi Yanadamma, 9 


Seaton v. Deerhurst, (1895) 1 Q. B. 853; 64 Ii. 
Q. B. 430; 14 R. 523; 72L. 7.453: 43 W. z 
436; 59 J. P. 357; 2 Manson 355. (Distingu- 
ished) 92 
Seetharami Reddi v. Venku Reddi, 11 M. L. J. 
344. (Followed) 1087 
Seshagiri Row v. Nawab Askur Jung Aftab 
Dowla, 26 M. 502. (Not followed) 995 
Seturathan Iyer v. Venkatachala Goundan, 56 
Ind. Cas. 1f7; 4% M.-567; (1920) M. W. N. 6lg 
27 ML. T 102; 11 Je. W. 399; 38 M. L J. 
476; 92 Bom. L. R. 578; 18 A. L. J. 707; 25 O. 
W:N. 485; 47 L A. 76 (Pa C). (Relied on) ... 401 
Shiam Sarup v. Nand Ram, 63 Ind. Cas. 366; 43 
A. 535; WA. L.J. ah (Followed) ve 849 
. . 


Ind. Cas. 139; 21 M. L. J. 180; 9 M. L. T. 258. ane 


(Relied on) ae 167 
Surajmal v. Manekchand, 6 Bom. L. R. 704. 
(Distinguished) 266 


Surat Bahadur v. Emperor, 81 Ind. Cas. 986: 
11 O.L.d 640; 25 Cr. Li. J. 1162; A. LR 
a Oudh 158; 1 O. WN, 362. (Distinguish- 
e 706 

Sate kade Misser v. Maheshrani Misrain, 57 
Ind. Cas, 325; 48 C. 100; (1920) M. W. N. "472: 

39 M. L, J. 161;" 28 LT. 154; 2 U.P, L. R 


Nae ©.) 128; 13 L, 461; 18 A. L. J. 1069; 
. 233; 25 0. W.N. 194; 41 O.L. J. 483 r 
Œ. 0.) (Relied on) > «01024 


“28 ae : INDIAN OASES. {1925 
e 6 : . 
e S~condd. V—omceld. 
Page. . Page. 
Suryqnarayana v. Patanna, 48 Ind. Cas, 689; 41 Vedalingam Pillai v. Veerathal, 54 Ind. Cas. 580; 
M. 1012; 45 L 4. e209; 25 M. D. T. 30; (1918) M. 87 M. L.J. 547 at pp. 553, 554; 26 M. L. T. 
W, N. 859: 28 CAW. N. 273; 9 L. W. 126; 29 513; (1920) M. W. N. 77. (Relied on) . .. 196 
C. L. J. 153; 1 U. P. b A Ae. 0.) 1% 36 M L: Vesriam Chettiar v. Pòonnusawmi Chettiar, 12 2 
” J. 585; gl Bom. B. ; (919) M. W. N. Ind. Cas. 421; (1911) 2 M. W. N. 340; 10 M. 
463 (P. &).. (Relied a 401 L.T. 328; 36 M. 362; 24 M. L. J. 509. (Follow- 
“ Syed Serapat “Hossein v. Tarini Prasad’ Dobey, ed) 1047 
.11 0. W. N. Lid. PEE on) 561 F eakatikrisine Pattar y. Venkatakrishna Pattar, 
x ` - 37 Ind. Cas. 900; 31 M. L. J. 820; 26 M. L.T. - 
. ees 238; 2 L. W. 324. (Distinguished) EGS 
ké aS, T i :Venkataramanna v. Venkayya, 14 M. 377; 5 Ind.! 
G Dee.~(x. E) aii (Not fro) 743 
\ sS hib, 2 M. 208..(Dis- *Venkayyamma Garu v, Ven cataramanayyamma 
Bee a X Budradin akib, 29 WA ah Bahadur Gara, 25 M678 at p 687; 20. À. 
Torbéck v. «ord Westbury (1909). 2 Oh. 871; 71 ' 15 1 99; 4 Bom, 
L. J. Ch, 815; 87 La: ‘elő; 57 W. R. 133.- -(Fol- L. R. 657; 8 Sar. P-O. J. 286 (P. ©), ines - 
a «BBO | 75 Varuthi Thirtha 8 lv. Bab i 
Trasi Deva Rao v. Parameshraya, 274, Ind. Cas. SA idya Varuthi Thirtha Swamigal v. Ba usami ; 
IMIR O M Le T AL. Reled on) 284.,,-Ayyar, 65 Ind. Cas. 161; 48 I. Å, 302; (1921) -AL 
Trencli Tubeless Tyre Co. Ltd:, In re; “Bethell v. di W.N. 449; 41 M: L. J. 346; 44 M, 834; 3 U. P. 
Trench Túbeless Tyre: Co. Ltd., (1800) 1 Gh, „L. R. (P. C.)’62; 15 L. W.78; 30 M. L. T. 66; 
408769 L.J. Oh. 213; 48 W. R. 310; 82 L.T, .. “3 P. L. T..245; 26 0. W. N. 537; 24 Bom. L. R. 
247; 16 TLI R.'207. (Followed) 5801 629; 20 A. L. dJ. 497; A..I, R.1922 P. O. 123 
Tuljaram Row v. Gopala Aiyan, 40 Ind. Gas. 61i; ` -| (P.O... (Followed) 781 
gay JM. W:N.230 21M. L. T. 229; 32 M. L „Vishnu Ramchandra v. Ganesh Krishna, 63 thd, : 
. 434: -rene upon) i ' 642|" Cas. 673; 45 B: 1155; 23 Bom. L. R. 488, (Re- 
mi . lied'on) aa 1020 
A 'Vizagapatam Sugar. Development. Company v. . 
prk fo y Muthuramareddi, 76 Ind. Gas. 886; 46 M, 919; : 
At et n; Si L. Ae Di zt 
lagappa Chettiar v. EE Chetty, 15 R 19234 Ma ne 
Uleganpa C 195; (0919). M. W. N. 361. rilo Pa ished) “++ 1016" 
ed F 71 ‘ 35 ‘ i 
Usaabai®.. Bhavia Balvant, A Tnd. Cos 165; 345. is cW. : : 
9 (Not: , Saas OF 
Candia Muthiat en Treat 4 J. 99,” K .W. B. 7 dd, In the ‘matter of the petition of, 5 N. h 
(Distinguished). $77 | WP. H. OLR. 237. “(Followed) 669: 
Umra v. Ghulam, 99. P..R. 49075 57 P: L.R. 1908; “| Walian v. Banke Behari Pershad Singh, 30 G. 
g9°P. W. R. 1907. ` (Relied on). - 1022 1021; 7 ©: W.N. ua 5.Bom. L. R. 822; 30 f 
Umra v. Muhammad. Heyat, 79 - P.. R. 1807; i34 |. IA. 182 os P. O. J..512 (P, OO). (Distingu- 
P LR. 1908:'133 P. W. R.1907.. (Followed)... 123|" ished) m 154 
* Umrao Singh vy Lachhman Singh; :10 Ind. Gas. | Wallingford<v. Mutual Society, -(1880) 5 A. O0. : 
9085. 33 Av 344, 15-U0:-W.N. 497 BA. L. J., 465; ~ ahaaa) Q. B. 49; 43 L. T. 258; 29 W. R. 81. wy 
LEJ. 519;-9° M. -L- T 307; 13, Bom. L. -> elied ; 
P 04, DIM, Le J. 637; 14.0...0. -138; 881 Ar. y. T y. Barnett, (1878) 3 Q. B. D. 183. (Follow- aag 
2 (P. Keli d up- 
oe ; (1911) 2M. W:N. 24 4 0). (Relie sA 124 | Wazir os ene v. leis Ishaq Khan, 4 O. 0, i 
4 i Diviseth “7 158. ollowe: °. 
Upadraisini, Venkata Sa strula 166: Diviset eros Woodall v. Pearl Assurance Co., (1919) 1 K. B. aoi 
17 A. bi; T 195: 87 Mob. J. 42; 21, Bom. DR, 593; 88. L. J. K. B. 705; (1919) W. O. & Ins. "y 
925; 26-M. LTT 115; 30 @: Li J. dal; 10L. W Rep. 181;-120L. .T. 556; 34 Com.’ Cas. 237; 
- 683; 24-0." Wi N- 129; 21. BL. R. (P; Q) 16 ‘ 83 J. P. 125; 63.9. J. 352. (Relied upon) `.. 932 
(b O): (Relied on) 401 Bey v. Spooner, (1819)'3 B. & Ald. 233; + 
Upendra Nath*Hazra v. Ram Nath: ‘Chow dhury, . | 106 E. R. 647; 1 Obitty 661; 22 R. R. 365. (Re- 
33 O. oe (Retigd on). ow. “a lied on) > m 1020 
A Woodward v..Sarsons, (1876) 10° O. P. 733 at p. 
A BE E E 748; 44 L. J. C, P. 993; 32 L. T.-867, (Polloi L 
s EEA a 9) ERE ANN f we 771 
Vadali ji Ska Kotipalli Ramayya, 26 M = © Y ° 
S04: “(Bl OÈ jaen, Im re, (1910) id | | 
. Vagliano Anthraitte Oollievies, In re, _ 19 Young v. Tini (1861) 30 L. J. Q. B. 268; 1 'B. 
E. J. Ob,-769; 103 L. T, 20; 548. J. 720. MBok et” & S 550; 5 L. T. 56; 8 Jur. (N. s.) 52; 121 BR. ; 
lowed) ; 7 819; 124 R,-R. 645.  (Relied on). . dae iD. 
Varade Rainasyami v,, Yemma Venkataratineny we - es EN 
67. Ind, Cas, 546042 ML. Ji 473. 30M. L. Te - ah e AE ee: 
178; 15,1: -W 42l; (1922) M. W. NIBA; AE: R.: < O Reni 
1023 Mad. 99.” (Distingilished): > 69 ‘Zamindar of Viziangaram y.. Behara Suryanara-. `, 
Vasudevan Nambudri ve-Mammod,’ 22 M: 22; 8 | yana Patrulu, 25 M, 587; BN, L. J.. 249, (e 
“Jad Dec, (x: e.) 158, Caled on) R $ oi 480% lied on) - l a -635 
me le PE CE ag & 4. ere "e Z TG 2. 


. 
.* 


© © INDIAN 


. | ee 


. 


CAS ES : a 


1925. 




















VOLUME 90. abe 








— 


"PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 37- 
. oF 1922. 
May 22, 1925. 
Present:—Mr. Justice Adami 
and Mr. Justice Kulwant Sahay. 
Baby SUDHA KRISHNA MUKHERJI— 
PLAINTIFF—APPELLANT 
: VETSUS a 
Tue. EAST INDIAN RAILWAY 
COMPANY THrovuGH AGENT— 
DEFENDANTS— RESPONDENTS. 
« Carriag of goods—Goods consigned to Railway 
Company for carriage—Risk Note Form “A “—Loss 
of goods—Suit to recover damages—-Burden of proof. 
Where goods are’ consigned toa Railway Company 
for carriage under Risk Note Form “A”, the Company 
is absolved from any responsibility for loss of the 
oods owing to the bad condition of the consignment 
throughout the period of transit, and the period of 
transit commences from the time that the goods are 
received and are carried to the train. [p. 2, col. 1.] 
The question of onus is not the same in a case based 
-on the terms of a Risk Note in Form “A” as it isin a 
case based on the terms of a Risk Note in Form “B”, 
The two indemnities are quite different in their effect. 
In a suit based on the terms ofa Risk Note in Form 
“A” where it appears from the admission of the plaint- 
“iff himself that there has been such loss or damage as 
is contemplated inthe Risk Note, it is not necessary 
for the Railway Company to preve that there has been 
-such loss. [ibid.] ae 
Appeal from a decision of the Additional 
Subordinate Judge, Hazaribagh, dated the 
27th September 1921, modifying that of the 
Muunsif, Giridih, dated the 26th January 
1921. ` | : 
Mr. B. C. De, for the Appellant. 
Mr. S. N. Bose, fgr the Respondents. 


JUDGMENT. 


e 

Adami, J.—The plaintiff-appellants are 
merchants in Giridih, They ordered a 
consignment of rice from Burma and this 
consignment duly arrived at the Kid@erpur 
docks in Calcuttd’ Their agent in Calcutta 
delivered this rice, which on weighment was 
found to amount to 2,473 maunds, to the 


ols E . 


East Indian Railway, at the ‘Kidderpur 
dock. The Railway Company seeing that 


the, bags in which the rice was contained °. 


were unsound and had holes in them and 
that the seams were weak, refused to take 
the consignment unless the consignor agreed 
to sign a Risk Note in Form “A”, The 
Risk Note was signed by the consignor and 
showed that the weight of the rice delivered 
to the Railway Company was 2,473 maunds. 
The consignment was received on the 3rd 
November and was delivered at Giridih. 
On arrival at Giridih and on weighment of 
the consignment it was found that there 
were 2,268 maunds in the bags. The plaint- 
iffs thereafter instituted the suit out. of 
which the second appeal arises claiming 
damages for the shortage of the consign- 
ment delivered. The Munsif decreed the 
plaintiff's suit but the Subordinate Judge 
has reversed the finding on appeal and has 
dismissed the suit except as regards the 


freight paid by the plaintiff for 108 maunds e 


of the rice. : 

The line of argument taken up before us 
is that though it has been found that no 
loss can have happened during the time» 
that the rice was actually in the train, since 
the seals on the w 
in tagt, the defendant Railway Company 
would have to show that the loss did not 
occur after the rice was received on .the 
3rd Novembet and before it was put into” 
the Railway wagon. It is argued that 
the Risk Note in Form “A” does not cover 
this period. . 

Now, in the first place, there is no evi- 
dence to show that *the Railway Company 
stored the rice for any time before putting 
it into the train..It appears that it was 
taken from «the steamer in the-dock and 
put into the Railway wagon as soon ag 
possible. In-the second place, there gan be 
no doubt that from the time when the rice 


on were found to.be ° 


3. -e 
was detivered ‘tothe Railway Company up 
to the time it wds delivered at Giridih the 
consignment was sn transit and was covered 
by the Risk Notg in Form “A”. 

The material portion of the Risk Note in 
Form “A” is ag follows;— 

“ Whergas the consigifment......is in bad 


` eonditioneand liable to-damage, leakage or 


wastage in transit, I the undersigned do 
‘hereby agree and undertake to hold the 
said Railway a@administration......... harmless 
and free from all responsibility for the con- 
“dition.in which the aforesaid goods may 
be defivered to the consignee ‘at destina- 
tion and for anyelgss arising from the 
same.’ 

It is clear in my mind that this Risk Note 
would absolve the Company from any res- 


_ ponsibility for loss owing to the bad con- 


dition of the bags throughout the period of 
transit, and the period of transit would 


-commence from the time that the bags 


were received and were carried to the train. 
It may be true that it was not found that 
any grain escaped while the rice was in 
the wagon, but it is quite possible that 
while the bags were being taken to the 
train the loss occurred owing to their bad 
condition. The Risk Note frees the Railway 
Company fiom responsibility for any loss 

arising from the condition in which the 
goods packed in these unsound bags might 
be delivered to the consignee. The learned 
Subordinate- Judge has come to a definite 
finding that the loss was due to the defective 
eondition of the packing and I think that 


ethat finding is sufficient to absolve the 


Company from responsibility. 


It has been argued that the onus would 


fall on the defendant-Company in the first 
eplace to show that the loss was one such 
as is contemplated by the Risk Note, and, I 
think that the admissign of the plaintiffs 
that the bags were in poor condition was 
sufficient: to save the defendant from dis- 
charging such onus if such discharge was 
necessary. The question of ônus will not 
bé the same in regard to the Risk Note in 
Form “A” asit is in regard to the Risk Note 
in Form “B”. The two indemnities are quite 
different. Itis not necessary for the defend- 
ant Company to prove that there has been 
such loss or damage as is contemplated in 
the Risk Note, because it is clear from the 
admissions: that there was sueh loss and 
damage.. 

Therp is no reason, I think: to interfere 
with A the finding of the'learned Subordinate 


MAKUNDI SINGH v, PARBAU DAYAL, 


{90 4. 6. 165) 


Judge and I would, therefore, dismiss, the 


appeal with costs. s 
Kulwant Sahay, d.—I agree. 
Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. 146 oF 1924. 
June 26, 1925. i 
Present:—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Sulaiman. 
- MAKUNDI SINGH AND axnoTHER— 
DEFENDANTS—A PPELLANTS 
versus 
PARBHU DAYAL AND ANOTHER. 


PLAINTIFFS— RESPONDENTS. 

Civil Procedure.Code (Act V of 1908), O. IX, rr. 8, 
8, 9—Some defendants present laini. absent#—Suit 
dismissed in default—A pplication of r. 9. 

Where on the day fixed for the hearing of a suit, 

one out of the several defendants appears, hut neither 
the plaintiff nor the rest of the defendants are pre- 
sent, and the suit is dismissed in default, the order 
of dismissal, so far as the defendant who i ig present 
is concerned, must be regarded as one under O. 
r. 8, ©. P. C., and as against the absentees under 0, 
1X, r. 3. Consequently, a fresh suit on the same 
cause of action against the absentee Serene is not 
barred by provisions of O. IX, r. 9. [p. 4, col. 1.] 

Bukharam v. Ramji, 23 Ind! Gas, 878; 10 N.L. R.39 
and Damu Diga v. Vakrya Nathu, 56 Ind. Oas. 455; 44 
B. 767; 22 Bom. L. R. 328, referred to. 


Letters Patent Appeal against a judg- 
ment of Mr. Justice Kanhaiya Lal, dated 
the 4th August 1924. 

Mr. P. L. Banerji, for the Appellants. 

Mr. U. S. Bajpai, for the Respondents. 


JUDGMENT.—This is an appeal’ by 
the defendants, arising out of a suit for 
arrears of rent. On a previous occasion the 
plaintiffs had instituted a suit against the 
defendants to the present suit, namely, 
Tirbhuwan Singh and two ‘others, on the. 
same cause of action, for recovery of the 
same arrears of rent. On the day fixed for . 
the hearing of the previous suit Tirbhuwan - 
Singh alone appeartéd before the Court, but 
neither the plaintiffs nor the other two de- 
fendants were present. he Court did not 
question Tirbhuwan Singh whether ‘he 
admitted any part of the claim or not—nor 
did it take down his statement. It simply 
dismissed the suit for default. . ; 

Thelaintifis made ap attémpt to have 
the dismissal set aside and*the suit restored, 


but their application was infructuous. 
They then brought the present suit on the 
s . ate 


(90 ¥. ‘0, 1925) 


none cause ofaction against the same defend- 

ants: f 

The Courts below held that the present 

sult was barred by the provisions of O. IX, 

r. 9, and the plaintiffs’ only remedy was to 
ave the previous dismissal set aside, and 

not to institute a fresh sait, 

A learned Judge of this Court on second 
appeal, however, came to the conclusion that 
although the plaintiffs were not entitled to 
maintain a second suit against Tirbhuwan 
Singh, who had appeared on the former 
occasion, they were not debarred from main- 
taining a suit against the other defendants 
who also had been absent: -Hecame to the 
conclusion that the dismissal should be 
deemed to have taken place under O. IX,r.3 
so far as the other defendants were concern- 


ed and under O, IX, r. 8 as far as Tirbhuwan . 


Singh was concerned. He accordingly dis- 
missed the suit against Tirbhuwan Singh 
but decreed the claim against the other two 
defendants. Inasmuch as all the defend- 
ants were jointly and severally liable for 
the arrears of rent the learned Judge passed 
a decree for the whole amount claimed 
against these other defendants. 

The defendants have come up in appeal 

underthe Letters Patent, and the learned 
Advocate for them has conceded that if the 
suit is maintainable against the defendants 
other than Tirbhuwan Singh, then there 
can be no doubt that they are Jiable for 
payment of the entire amount of the arrears, 
His main contention has been that the 
whole claim as against all the defendants 
was barred by the provisions of O. IX, r. 9. 
His argumentis two-fold. In the first place 
his contention is that- inasmuch as at least 
one of the defendants was present on the 
former occasion it cannot be said that 
neither party appeared within the meaning 
of O. IX, r. 3, and that, therefore, the previous 
«dismissal could not have been under that 
rule. He further contends that that dis- 
missal must be taken to have been under 
the first portion of r. 8, namely, where the 
defendant appeared and the plaintiff did not 
appear. ` 

His second contention is that even ifthe 
suit was dismissed partly under r. 3 and 
partly under r. 8, the provisions of r. 9 
still apply and the second suit is barred. 

With regard to the second contention, we 
may say at once that it has.clearly n$ force. 
If it be assumed fhat the previous dismissal 
was partly under r. 3 and partly under r. 8, 
then r, 9 can only apply to the dismissal so 
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farasit was under r. 8 -&nd not go far as 
itavas under r. 3. The Words in r.9 are 
“where a suit is wholly. or partly dismissed 
under r; 8.” That expzéssion obviously 
means a.suit dismissed in part or in its 
entirety. It doesnot mean ‘where a suit is 
dismissed wholly “or partly undłr ‘r. 8 or 
partly under some other rule’. ‘Shis is the 
only grammatical meaning which can be 
giventothe expression. The words “wholly 
or partly” modify the verbe“is dismissed” 
and not the expression “under r. 8.” The 
partial dismissal under r.8 refers to thê 
dismissal of the claim in part. 

As to the first contentjon it nfust be con-. 
ceded that if the language of r. 3 were to 
be considered alone, there would be much” 
to be said in favour of the appellants’ con- 
tention, for in common parlance the ex- 
pression ‘neither party’ would mean “not 
any one of two or more parties.” This is 
the meaning assigned to the word “neither” 
in Murray's Dictionary. It would, therefore, 
look at first sight as if r 3 would- be ap- 
plicable only if no one whose name appears 
on the record asa party is present in Court. 
We, however, ind that the words “the plaint- 
iff the defendant” or “partly” in the Code in 
various rules refer to the plaintiff the de-. 
fendant or the party, whose case is being 
considered. For instance in O. V where-. 
ever the -word ‘defendant’ appears, it. is. 
obvious it means the particular defendant 
whose case is being considered. Similarly’. 
in O. IX, rr. 1 and 2 the word ‘defendant’ 
would mean the defendant with whom we: 
are concerned and this would be the mean-e’ 
ing attached to the word ‘defendant’ in-r. 6. 
Examining r. 8 in detail, we find that it con-.. 
sists of two portions. Under its first portion 
when the defendant appears and the plaint 
iff does not appear the suitis to be dismiss- 
ed. Clearly the woyd ‘defendant’ does not: 
necessarily mean all the defendants, it may 
mean any one of the defendants or it may 
mean the particular defendant with whose 
case we are concerned. Wnder the second 
portion of the same rule if a defendant ep- 
pears and admits part of the claim the 
suit isto be decreed against him in part 
and is to be dismissed so far as it relates to 
the remainder. There is no express pro- 
visionin the second portion of the rules 
under which the suit is to be dismissed in 
its entirety. It follows that unless the 


+ 
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word ‘defendantèis taken to mean the parti- . 


cular defendant with whose case weere con- 
cerned, there would bå np ground $or the 


A eo E 


dismisgal of the whole suit when one of the 
several defendants appears and admits‘a 


° part af the clajnf. ‘The language of the 


rules is certainly not very happy—but on the 
whole we have come tothe conclision that 
this is the, best interpregation which could 
be put on the rules in this order. 

” The resflt would be that the case of each 
defendant has to be considered separately. 
So far as the defendant who had appeared 
is concerned the suit must be deemed to 
pave been dismissed against him under 
r. 8; and the only remedy open to the 
plaintiffs ag against him would be to have 
it set aside under » 8—they cannot mainė 
„tain a second suit, so far as the other 
defendants, who never appeared in Court, 
are concerned, the case is one where neither 

arty appeared, namely, neither the plaint- 
iffs nor those defendants. The provision 
of r. 3 would, therefore, apply as between 
these two sets of parties. . 

The learned Judge of this Court has 
referred to the case of Bukharamv. Ramji 
(1) decided by the Officiating Judicial 
Commissioner of Nagpur, which on facts 
is very- similar to the case before us. We 
may also refer the case of Damu Diga 
v. Vakra Nathu (2), where Crump, d., 
remarked that it was difficult to follow 
the reasoning that for the purposes of 
r. 8 it-is sufficient if one or some of 
several defendants appear. In this opinion 
it was necessary to take the case of each 
defendant on its own merits In the case 
Of several defendants the consequences of 
“an order of dismissal need not necessarily 
be the same for all—the suit being dismiss- 


- ed against one set under r. 3and against 


others under r. 8. 

We accerdingly uphold the decree of the 
jJearned Judge of this Court, and dismiss 
the appeal with costs dncluding in this 
Court fees on the higher scale. . 

S. D. Appeal dismissed. 
® (1) 23 Ind. Cas. 878; JON. L.R. 39. 

(2), 56 Ind. Cag. 455; 44 B. 767; 22 Bom. L. R. 328. 


BARBAR V. DERENHAM. 


“4 
(90 I. O. 1925) 
CALCUTTA HIGH COURT.. 
Crvi RuLE No. 497 or 1925. + 
. July 7, 1925. 
Present:—Justice Sir Ewart Greaves, 


Kr., and Mr. Justice B. B. Ghose. Pr ote! 


D. D. BARBAR— PETITIONER 
versus : 
I. W.C. DEBENHAM AND ANOTHER— 


OPPOSITE Party. 

Calcutta Rent Act (III of 1920), s. 2 (c)— Premises, 
whether include fans and lights—Intention of parties 
—Standard rent, whether can be fixed including 
fixtures. ee 

In the case of a demise it depends on the intention 
of the parties and onthe nature.of the agreement to 
be gathered from the same, whether such fixtures as 
fans and lights are intended to go with and to form 
Peet the premises or building demised. [p. 5, cols. 

Where fans and lights are attached to the premises 


. demised and are intended to be used with them, they 


must be taken, according to the intention of the parties, 
to be part of the demised building for the purposes of 
the Calcutta Rent Act and it is open to the? Rent 
Collector to fix astandard rent in respect of the 
premisas which comprises these fixtures. [p. 5, col. 


Rule against an order of the President 
of the Tribunal, dated the 26th February 
1925, affirming that of the Cofitroller,. 
dated the 19th August 1924, 

Babu Suresh. Chandra Taluqdar, for the 
Petitioner. 

Messrs. H. L. Ganguli, Satindra Nath 
Mukerjee and Babu Saroj Kumar Dutt, for 
Opposite Party No. 1. 

Babus Hiralal Ganguli, Asita Ranjan 
Ghose and Profulla Chandra Chakraburty, 
for Opposite Party No. 2. 


JUDGMENT. 

Greaves, J.—By. an agreement in 
writing contained in two letters dated res- 
pectively the 2¥th and 3lst August 1923, 
the first of which- was addressed by the 
petitioner tothe respondent Debenham and 
the second by Debenham to the petitioner, 
the respondent Debenham agreed to let’ 
and the petitioner agreed to take for a 
period of 21 months -from the Ist Septem- 
ber 1928 with an option of renewal as 
therein mentioned, the Lower Flat of No. 4 
Rawdon Street compristng the following 
accomodation, sitting room with one electric 
fan “and “lights, three bed rooms with bath 
rooms each bed room with one electric fan’ 
andlightsalsolights in the bath room, south 
verandgh with space understairs with electric 
lights and other accommodation as therein 
mentioned at arental of Rs. 320 per month 
inclusive of taxes and without ahy other 
extra charge but excluding the cost ‘of 

. e . 


e . 
hd 
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electric current. An application was sub- 
sequently made to the Rent Controller by 
the petitioner to fix the standard rent of 
the premises and the Rent Controller on 


“the 20th August 1924 fixed the standard 


rent at Rs. 232 per month holding that the 
fans, electric lights and fittings formed part 
of the premises. 

An appeal was preferred against this 
order to the President of the Tribunal who 
held that a standard rent under the Rent 
Act’ could not be made to cover fans, light 
or any other thing not forming Part of a 
building or hut. 

He arrived at the same figure as the 
Rent Controller for the standard rent of 
the premises exclusive of fans, lights, etc. 


The decision of the President was based - 
on the definition of premises in s. 2 (e) of 


the Calcutta Rent Act and he held that 
the word premises. could not cover fans 
and lights, ete., as they did not form part 
of the building. 

‘Against the “order of the President of the 


Tribunal the present Rule was obtained on 


the 24th April 1925. -Premises in s. 2 (e) 
of the Calcutta Rent Act are defined as 
meaning any building or hut let separately 
for residential, charitable, educational or 
public purposes or for the purposesof a 
shop oran office and by s.15 of the Act 
the Rent Controller is emtpowered to certify 
the standard rent of any premises. 

In Sewell v. Angerstein (1), Wills, J., 
held that gasalier formed part of the free 
hold. The finding was arrived at in the 
case of a lease which was conveyed or 

assigned by the deféndant to the*plaintiff 
and included in the conveyance or assign- 
ment were the fixtures «which were held to 
include the gasalier attached by screws to 
the gas pipes. 

In Smith y. Maclure (2), Pearson, J., held 
that gas fittings, gasaliers and a table lamp 
screwed to a pipe were fixtures and that 
this expression includad whatever “articles 
were substantially part of the house so that 
they could not bè removed without. depriv- 


ing the building of that which was intended, 


to be used with it. 

I cite these authorities not, as authorities 
for showing what are or are not fixtures, as 
what are deemed fixture in Englagd may 
not be fixtureseaccording to Indian Law 
and. vice versa but as showing that it de- 
pends oh the intention of the parties- and 


2 fees 18 L. T. 300. i 
(2) (1884) 32 W.R. 459. ay 
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on the nature off the “agreement to ba 
gathered from the same whether® such 
findings as fans and lights,are intended 
to go with and to form part of the premises 
or building demised. ` e 

I think “that i in the present cage the fang 
and lights which were attached to the part 
of the building demised and which were 
intended to be used with if must be taken 
according to the intention of the parties to 
be part of the demised building for the 
purposes of the Rent Act and thatet was 
open tothe Rent Controller tofix a stand- 
dard rent which conspfised these. 

The case of Ellen Eveline Wells v. John e 
Dickinson -& Co. (3) to which we were re- 
ferred has, in my opinion, no bearing on the 
present case. In that case a furnished flat 
was demised and it was held that although 
the Rent Controller had jurisdiction under 
the Act to fix arentfor the premises apart 
from the furniture he had no jurisdiction 
to fix astandard rent which included the 
furniture. 

That case is distinguishable as clearly 
the furniture could by no stretch of imagi- 
nation have been intended to form part of ` 
the building for the purposes of the letting 
whereas in the present case the fans and 
lights which were attached to the building | 
formed part of the building for the pur- 
poses of the demise according to the true 
intention of the parties as indicated in the 
agreement. I would make the Rule absolute 
with costs five gold mohurs. The matter will 
now go back to the President of the Tri- 
bunal in order that he may consider what 
is the standard rent of the premises includ- 
ing the fans and lights. 

ene B. Ghose, J.-I agree. s 

Rule made absolute. 
o S, ai Ind. Cas. 853; 98 O. W. N. 774; (1924) A. L R. 





MADRAS HIGH COURT... 
ORIGINAL SIDE APPEAL No. 97 or 1923. 
December 15, 1924. 
Present :—Mr. Victor Murray Coutts- 
Trotter, Chief Justice, and Mr. Justice 
Srinivasa Iyengar. 
ERNEST WILLIAM ADAMS — 
APPELLANT 
e versus 
Messrs. H, S. F. GRAY AND ADMINIS- 
TRATOR- GENERAL oF MADRAS— 
RasponDENTs. 
will, constuction of—Principles applicable—Be- 
e w 


1 
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e quest, vested or contingent—Gift over, effect of —De- 
“feasance. . 


° 

The first principle to be bome in minddn regard to 
the construction of a Will is that as far as possible, the 
real intentiows of tlie testator‘a® expressed in the Will 
should bé gathered and ascertained and given effect to. 
The so-called rules of construction are merely aids to 
enable the Court to discern or discover the real inten- 
tions of the testator. [p. 6, col. 2; p: 7, col. 1.) 

‘Thi construing ag Will by an Englishman in the 
English-language drawn up by a. Solicitor and bristl- 
ips with highly technical expressions and clauses, it 
must be assumed that the technical expressions 
employe? were employed with the meaning and signi- 
ficdnce generadly understood to attach to them in the 
particular branch of the Muwe[p. 7, col; 1.) 

Leader v. Duffey, (1888) 13 A. C. 294;-58 L. J. P. O. 
“3; 59 L.-T. 9, relied on. : 


, A bequest to a person for life and after his death 
to his children, becomes vested in each child as 
and when he vr sheis born and the vesting is not 
postponed till the death of the life-tenant. The expres- 
sion “after the death” is taken to indicate merely 
the time when the gift over becomes reduced to 
possession and not the time when the right to such 
possession vests. The principle underlying this rule 
is that no contingency is imported by the fact that 
the legacy is given after a life-estate In the property 
bequeathed. As nothing. is more certain than that 
every person who lives must die, the death of a 
life-tenant is an event not contingent but certain; and, 
therefore, a gift on the death of a life-tenant is a 
bequest to take effect not on a contingency but on 
an event certain to happen; ‘and, therefore, the donees 
of the gift are held to obtain a vested interest in it as 
and when they come into being. But if from the words 
of the bequest the intention of the testator is clear that 
the persons taking should be only such persons as sur- 
vive or are alive on the death of the life-tenant, then it 
is a contingent bequest contingent upon the donee sur- 
viying the life-tenant. In such a case till such con- 
ingency is fulfilled,.there can be no vesting. The 
NA underlying this rule of construction is that 
though the death of the life-tenant is certain, still it 
is‘by. no means certain that the donee will survive 
the life-tenant. [p. 9, col. 1.] 

Hallifax v. Wilson, (1809) 16 Ves. Jun. 168; 33 E. 

R. 947; 10 R. R. 146- and Maitland v. Chalie, (1822) 6 
Madd: 243; 56 E. R. 1084; 23 R. R. 209, relied on. E 


The law does not favour the divesting of an estate 
already vested and in any case the conditia for 
® divesting and the intention to divest should be 
clearly made out. If, however, from a gift over 
clmuse the intention of the testator is.to be. clearly 
gathered. that any estate that- may -have vested 
previdusly should be divested on the contingency 
_ referrtd to inthe gift over clause then such intention 
should be given effect to and not otherwise. [p. 11, 
col. 2; p.12,col 1. s 
In.ve Hamlet, Stephen v. Cunningham, (1888) 39 
Oh. D. 426 at p. 433; 59 L. T. 745; 87 W. R. 245 and 
Young v. Turner, (1861) 30 L. J. Q. B. 268; 1 B. & 8. 
550; 5 L. T: 56; 8 Jur. (xN: s.) 52; 121 E. R. 819; 124 R. 
R. 645, relied on. : i - 
A testator made a bequest to his “daughter as 
follows:—“As .to the sum of RS. 30,000 unto my 
daughter. Adice Gray for her life for her sole and 
separate ue and after here death in trust for the 
lawful chfidren or any Mwful child of the said Ailce 
Gray who being sons pr son, shall attain® the age of 21 
years,” A later clause provided; If the said Alice 
- s. r 


Gray shall die leaving no‘child living at her “death 
who being a son shall attain the age of 21 years, then 
after her death and such default or f&ilure of 


children, I bequeath the said monies and investments? - 


or so much thereof as shall not have become vested, ` 
unto my son Campbell Gray whom I hereby appoint 
as my residuary legatee.” Alice Gray died leaving 
no issue living, her cnly son having predeceased her 
after attaining 21 yearsof age. On her death the 
widow and representative of Campbell Gray, the son 
and residuary legatee, claimed the monies on the 
ground that there was no- yesting in the deceased son 
and that in any case there was a defeasance, while 
the father and representative of the deceased son of 
Alice Gray claimed that the estate had vested in her 
son on his attaining 21 years of age: ` 

Held, on a construction of the Will, (1) that the 
contingent bequest in favour of Alice Gray's son 
became vested in him on his attaining 21 years of 
age, without reference to the death of his mother; 
[p. 9, col, 2.] 

(2) that the intention of the testator in the gift 
over clause was that it should not affect any interést 
already vested and that the clause did not operate 
to divest Alice Gray's son gf the estate which had 
vested in him; jp. 11, col. 2] 

(3) that, therefore, the father and legal represen- 
tative of Alice Gray’s deceased son was entitled to the 
monies in dispute. [p. 13, col. 1.] no 

Appeal from thé judgment of Mr. Justice | 
Devadoss, dated the 19th September 1923, 
passed in the exercise of the Original Testa- 
mentary. Jurisdiction of the High Court in 
the matter of the last Will and Testament 
of Charles Gray deceased and in the matter 
of the Administrator-General’s Act III of 
1913. l . 

-Messrs. Moresby and Taylor, for the Ap- 
pellant. ; 

Messrs. King and Partridge and the Ad- 
ministrator- General, for the Respondents. 


JUDGMENT.—The task before us 
in this appeal is, as Lord Lough- 
borough the Lord, Chancellor observed in 
a case, to find out the meaning of words 
which the party using them did not under- 
stand. It relates to the construction of the . 
Will of one Charles Gray. The matter 
came up before Mr. Justice Devadoss on, 
the Original Side on a summons taken out 


by the Administrafor-General of Madras | 


for the purpose of constryjing the Will and 
determining the rights thereunder of two 
claimants on behalf of each of whom it was 
urged.that in the events that have hap- 
pened, he or she has become entitled to 
the part of the eslate in quešlione Theré 
can be fo doubt that the first principle to be 
borne in mind in regard to "construction of 
Wills is that as far as possible, the real in- 
tentions ‘cf the testator as expressed in the 
Will should Le, gathered and ascertained. 
and given *eflect io. The so-called rules o. 


a 
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constfuction to be foundin such abundance, | 
in English decisions, are - 


more especially 
merely aids to enable us to discern, or 
discover the real intentions of the testator 
and not artificial rules which should be 
allowed to override in any given case the 
expressed intentions of the testator. 

Lord Halsbury, the Lord Chancellor, re- 
ferred in the case of Leader v. Duffey (1) 
to ‘the modern view which he thought was 
in accord with reason and common sense 
that whatever the instrument, it must receive 
* a construction according to the plain mean- 
ing of the words and sentences therein 
contained. Referring to this observation of 
the learned Lord Chancellor, Lord Justice 
Cotton in the case of In re Hamlet, Stephen 
v. Cunningham (2) observes that rules of 
construction are only intended to aid us 
wheré there is ambiguity and not to enable 
us to get rid of the express words of the 
‘testator if expressed ip clearlanguage. This 
would, undoubtedly, be so in the case of an 
instrument expressed in plain language bya 
layman, When, however, wecometoan instru- 
ment; which havingregard to the form and 
the technical language employed may aptly 
be described as being ina language which 
the party using did not himself understand, 
we come to a state of things in which we 
cannot altogether ignore even the technical 
rules of construction. The Willbefore us 
was not only by an Englishman and in 
the English language but was apparently 
drawn up by one ofthe leading Solicitors 
in Madras at the time, and bristles with 
technical expressions and clauses which 
. are to be found in all common’ forms 
and in most of the cases. When such 
highly’ technical expressions are used in 
an instrument, it is not possible entirely 
fo ignore the construction placed on such 
technical expression by eminent and learned 
Judges in the Courts of Chancery in Eng- 
land; because it must be assumed that 
the technical expressions employed have 


been employed with the meaning and: 


significance generfilly believed to attach to 
them in the particular branch of the law. 
We may observe in this connection that 
in view of the very difficult questions 
involved, we enquired of both the parties 
whether they*did not considerit wauld be 
the better courseetd havethe matters finally 
desided in an actign instead of on an 
(1) (1838) 13 A. ©. 294; 58 L. J. P. 0.13; 59 I, T.9. 
(2) (1888) 39 Oh. D, 428 at p. 433; 59 L. T. 745; 37 
W. R245, + © TT 
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application; but both of them have agreed 
that any decision come to an this applica- 
tion should have the same’effect as a deci- 
sion in a suit betwéen them so as to bind 
them finally. e * ¢ e. 

Fhe facts are these:—The testator left a, 
son and two daughters and the contest 
here relates to the sum of Rs. 30,000 left to 
the younger daughter Hester Alice Gray 
and her branch. : 

The clauses in the Will relating to thee 
disposition of this sum of Rs. 30,000 are-as 
follows: “And as to the sumeof rupees 
thirty thousand a furth@r part of the said 
investments upon trust to pay the dividends e 
and interest and income arising from. the 
same unto my daughter the said Hester 
Alice Gray for her life for her sole and 
separate use free from the debts and con- 
trol of any husband that she may marry 
and her receipt alone tc be a sufficient dis- 
charge for the same and after the death 
of the said Hester Alice Gray in trust for 
the lawful children or any of the lawful 
child of the said Hester Alice Gray -who 
being sons or a son shall attain the age of 
twenty-one years or being daughters or a 
daughter shall attain that age of marry 
and if more than one in equal shares, 
Provided also that the said trustees or 
trustee may after the death of either of 
them the said Mary Harriet Annie Wilson 
or the Hester Alice Gray or previously 
thereto if she shall so direct in writing, 
raise any part or parts not exceeding one 
half part of the then expectant, presump- 
tive or vested share or fortune of any child 
under the trusts hereinbefore declared and 
apply the same for his or her advancement, 
or benefitand I declare that the said trustees 
or trustee shall, after the death of the mother 
of any child entitléd in expectancy under 


the frusts hereinbefore declared, apply 


the whole or such part as they or he shall 
think fit, of the annual income of the share? 
or fortune to which any child shall for 
the time being be entitled in expectancy 
under the trusts hereinbefore declared, for 
or towards the maintenance or education 
of such child either directly or to his or 
her guardians without seeing to the applica- 
tion thereof or requiring any account of | 
the same; and shall during such suspense 
of absolute “vestjng accumulate the residue 
(if any) thereof in the way of compound 
interest by “investing the same ahd the 
resulting income thereof*in or upon any 
such Stacks, funds or securities as are here 
e = 


. 


è years of age. 


8 e; kh 
inbefore mentioned for the benefit of the 
pergon or persens who under the trusts 

herein contalged shall become entitled to 
the principal fund from whith the same 
respectively eshall have proceeded, with 
power for the said trustees or trustee to 
resort fo the accumulation of any preced- 
ing year or years and apply thé same for 

„or towards the maintenance or education 
of the child for the time being presumptive- 
ly entitled to the same respectively.” 

_ Later on in the Will there is the follow- 
ing ‘clausé:—“And if either of them the 
said Mary Harrie Annie Wilson and the 
said Hester Alice Gray shall die leaving no 
child living at her death who being a son 
shall attain the age of twenty-one years or 
being a daughter shall attain that age or 

‘marry, then after the death of either of 
them the said. Mary Harriet Annie Wilson 
and the said Hester Alice Gray and on such 
default or failure of children, I bequeath 
the said monies and the investments repre- 
senting the same or so much thereof as 
shall not have become vested or has been 
applied under the trust aforesaid unto my 
son Charles Thomas Campbell Gray whom 
I hereby appoint as my residuary legatee.” 

The facts material for the purpose of 
understanding the claims and contentions 
before us have been admitted. Hester Alice 
Gray died on the 28th of November 1922. 
When she diéd she had no issue living. 
Her only son E. G. Adams had died in 
eJune 1918 after having attained twenty-one 

The claimants before usare 

Mrs. Gray the widow and representative 


of Charles Thomas Campbel Gray son of 


the testator, and Rev. Mr. Adams the 
father and representative of E..G. Adams. 
The case for Mrs. Gray has been put in 
two. ways and it is econtended that in 
either of those two ways she would be 
the person entitled to the monies now 
representing the bequest aforesaid of 
Rs. 30,000. Itis*irstly contended that the 


interest created in favour of, the children - 


of‘Hester Alice Gray is a contingent in- 
térest and on a proper construction of the 
various clauses in the Will. no child of 
Hester Alice Gray could get a vested in- 
terest in it, unless both of the two con- 
tingencies are satisfied, namely, completion 
of the twenty first year and surviving 
Hester Alice Gray the nfother. On this 
it isaggued that as, Ii. G. Adams did not 
survive his, mother hut died before her 
he took no vegted interest sithough he 
oe ie . 
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therefore of any children of Hester Alice 

Gray taking it is said that Mrs. Gray who 

now represents the son of the testator 

has become entitled. Secondly, in the 

alternative, it is contended that assuming 

that E. G. Adams took a vested interest 

in the fund, the Jater clause inthe’ Will 

above recited containing the gift over is 

in the nature ofa defeasance clause and 

on a proper construction thereof when ` 
he did not survive his mother, his vested 

interest, if any became divested and de-- 
volved by way of gift over upon the 

representative of the testator’s son. 

The contention on behalf of Rev. Mr. 
Adams was that ona proper construction 
of the Will the son of Haster Alice Gray 
took a vested interest on his completing 
his twenty first year even before thedeath 
of his mother and that the gift over clause 
could not ona proper construction there- 
of operate by way of defeasance at any 
rate with regard to any interest already 
vested. : 

What we have, therefore, to decide is 
which of these two sets of contentions 
should be upheld as being the right one. 
The learned Judge on the Original Side 
came to the conclusion that as E. G. Adams 
did not survive his mother he took no 
vested interest inthe estate and he ac- 
cordingly decided that Mrs. Gray was 
entitled to the fund. We have heard full 
arguments from the learned Counsel on 
both sides and after acareful considera- 
tion of all the contentions we have come 
to the conclusion that the decision of the 
learned Judge was wrong. i 

The learned Judge appears to have 
misdirected himself by a consideration of 
the terms of the gift over clause in arriv- 
ing at a conclusion with regard to the 
question of vesting. Holding that there 
was no vesting he concluded that the gift 
over clause should have operation. ' 

The questions for solution, therefore, are, 
firstly, whether on a tme construction of 
the several clauses -in the Wil, E G. 
Ad&ms obtained a vested interest in the 
fund in question, and secondly, if he 
did, whether such interest became divest- 
ed by ghe gift over taking effect on - his 
dying before his mothe» gud not surviving 


her. Í ae 
There is no disputé about the life-in- 


terest béqueathed to Hester Alice. Gray. 
The remainder is givene tp the lawful 


. 


“= tenant. 
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child of the said Hester Alice Gray who, 
being a son shall attain the age of 21 
years. This is the clause, therefore, which 
«has to be looked at for the purpose 
of determining the question regarding 
the nature of the estate given or be- 
queathed, And unless a contrary intention 
to be gathered from any other clause in 
the Will should be found to affect the 
nature of the estate given under this 
clause, it follows that the question whether 
or not E. G. Adams obtained a vested 
interest in the fund should be determined 
solely by refərence to this clause. We 
shall ‘advert later to the other clauses in 
the Will bearing in any manner on the 
present question. It is perfectly clear 
from- all the text booxs and the decided 


~ cases that if a bequest is to a person 


‘for elife and after his death to his 
children, the bequest becomes vested in 
each child as and when he or she is born 
and the vesting is*not postponed till the 
death of the life-tenant, The expression 
“after the death” is taken to indicate merely 

*the time when the gift over becomes reduc, 
ed to possession and not the time when the 
right to such possession vests, See Hallifax 
v. Wilson (3), The principle underlying 

_ this rule is that no contingency is imported 
by the fact that the legacy.is given after a 
life-estate in the property bequeathed. As 
nothing is-more certain than that every 
person who lives must die, the death of a 


- life-tenant is an event not contingent but 


certain; and, therefore, a gift on the death 
of a life-tenant is a bequest to take effect 
not on a contingency but on an event certain 
to happen; and, therefore, the donees of the 
gift are held to obtain a.vested, interest in 
itas and when they-come into being. But 
if the bequest had been not merely after the 


< death of the life-tenant but to such of her 


children as may survive her or should be 
alive at her death, then clearly the condition 
of surviving or being „alive at her death 
would be a condition precedent to the 
vesting itself, and in such a case, therefore, 
no child that does not sosurvive will acquire 
a vested interest in the bequest. The ob- 
vious principle underlying this rule of con- 
struction is that though the death of the 
life-tenafit ig certain, still it is by ng means 
certain that the donee will survive the life- 
And if from the words of the gift 
the intention of the testator is clear that the 


my (1809) 16 Ves. Jun. 168; 33 E. R. 947; 10 R.R. 
0. . Ped 
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persons taking should be only such persons 
as survive or are alive ofthe deathef the 


life-tenant, then it foMows necessarily 
that it .is a contingent gift upon 
the donee surviviag the l#fe-tegant. Till 


such contingency is fulfilled, there can be 


. no vesting. But there are no such words in 


the clause creating the bequest under refer- 
ence. The words merely are “after the 
death of Haster Alice Gray* and there are 
no such words’ as “to such of the childrew 
of Haster Alice Gray as may survive her or 
should be alive at her death.” Jt, therefore, 
follows that if the wosde of the gift had been 
merely “to Haster Alice Gray and after her. 
death to her children or child” E. G. Adams 
would have taken a vested interest in the 
fund on his birth. But then there are 
further words in the clause, vir., “who being 
a son shall attain the age of 21 years”. 
There can be no doubt whatever that the 
attaining of 21 years is clearly a condition 
and the intention of the testator was, (apart 
from other clauses in the Will) that no son 
of Hester Alice Gray who does ‘not attain 
21 years should take. The requirement, 
therefore, that the son of Hester Alice Gray 
to take should be one who had attained 21 
years is a contingency and would make the 
bequest a contingent bequest. The posi- 
tion then is this: that a bequest to E.G, 
Adams which would otherwise have vested 
on his birth is made contingent on his at- 
taining 21 years. It logically follows from 
this position that the contingency being, 


fulfilled on his attaining 21 years the be- 
quest becomes vested in him immediately * 


on his attaining 21 years without any refer- 
ence whatever to the death of his mother 
Hester Alice Gray whether sach death 
takes place either after or before he should 
attain that age. e ; 
Tleis was what was decided in Maitland 
v. Chalie (4). The principle or correctness 
of this case has never been doubted. Thus 
it is clear that under the terms of the clause 
in the Will creating the bequest and on its 
proper construction, E. G. Adams obtained 
a vested interest in the fund on his attain- 
ing 21 years. ; ii 
Having arrived at this result without any 
consideration whatever to the other clauses 
in the Will, we may now consider the bear- 
ing of such other clauses on this conclusion. 
The provision in the Will with regard to 
the application upt@ one half ouf, of the 


(4) (829) 6 Madd. 243; 56 E. R, 1084; 23 R. R. 209, 
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any child of -Heêster Alice Gray with her 
` consent in writing during her lifetime . and 
after her deagh at the discretidn of the 
trustees, $ also a clear Midication of the in- 
‘tention of -the testator as deduced above. 
For, it clearly points to a considerable 
benefit in the-legacy accruing to such 
children evenebefore the arrival of the 
` period of distribution. Again it is-signifi- 
tant that the testator in- that part of the 
clause*should have used the words “the 
then expecfant, presumptive or vested share 
or.fortune of that.chifd’--words which are 
* obviously calculated to suggest the possi- 


bility. contemplated by the testator of a 


: vesting ina child even before the death of 
the mother. The provisions in the Will in 
the succeeding clause relating to the gift 
of the interest or income relating to ‘the 
share or fortune of each child is also a clear 
indication regarding the intention of ‘the 
testator as to the vesting. This rule was 
a down by Jessel, M. R. in Fow v..Fox 
5 . 


In re Turney, Turney v. Turney (6), Lord 
Justice Lindley referred to this case of Fox. 
v. Fox (5) and followed it as good law, 
and In re Ussher, Foster v. Ussher (7), 
‘Justice Astbury also followed it. 

It is also significant that in this part of 
the Will the testator while referring to a 
‘minor child of Hester Alice Gray speaks of 
it. as -entitled ‘in expectancy but at the 

esame.time refers to the share or fortune of 
each child asseparate and the income ac- 
eruing from it also as distinct. The provi- 
sion for the accumulation of the interest and 
«compound interest relating to the share of 
each child separately for its own benefit is 
absolutely inconsistent with the idea of the 
share not vesting in the child even before 
the child should attain 21 years.of age. Tt 
-is further very significant that the testator, 
Should refer to the ə period of such accumula- 
tiow as a period during which there is 
suspense of absolute vesting. From all 
these indications the inference is streng- 
thened, which has been arrived at already 
independently of them, that the estate taken 
by E. G Adams was a vested interest on 
his, completing 21 years, There is no ques- 
tion in this case of the quantity of the in- 
terest so vested, because B. G. Adams was 


(5) (1895) 19 Eq. 286; 230W.. R. 314. ` 
(6) (1899; 2 Ch. 739; 89 L. J. Oh. 1; 8 W. R. 97; 81 
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admittedly the only son of Hester “Alice 
Gray and what vested in him was the whole 
of the fund in question. 

It only remains ther to consider the 
question whether on this basis of the fund 
having vested in E. G. Adams on his ‘at- 
‘taining 21 years, there resulted any divest- 
ing under the clause containing the’. gift 
over. 

The clause containing the gift over which 
has been , contended to operate by way of 
defeasance or divesting any estate vested in 
E..G. Adams has already been set out. It 
is significant to begin with that in this 
clause there are no words of defeasance or 
divesting. Butat the same time the words 
of the gift over are perfectly clear. Ac- 
cording to the clause, in the event of there 
being no child living at the death of Hester 
Alice Gray the gift over is to take effect. 
If the words had been merely that on the 
death of Hester Alice Gray “without leaving 
children” there should be a gift over, those 
words “without leaving” children would: 
by construed only as “meaning “without 


‘leaving or having had children who have 


attained vested interest”, and would not be 
heldto be apt to disturb any vested in- 
terest as was held in the case of In. ‘re 
Cobbold, Cobbold v. Lawton (8). But the- 
words are not merely “without leaving 
children” but “leaving no children living 
at her death”, and there being no possible 
ambiguity about such words, it has been held 
that such words should beconstrued literally 
and be given effect to. The leading case 
on this point is the case of In re Hamlet, 
Stephenv. Cunningham(2). Thelearned Judge . 
inthe First Court following thiscase held that 
E. G. Adams did not obtain a vested interest 
in the fund in question. It is impossible 
to understand how the learned Judge, 
treated this case as an authority” for com- 
ing to-the conclusion that he did that there 
was no vesting of the fundin E. G. Adams. /” 
The case is undoubtedly an authority with. 
regard to the gift over clause. But as re- - 
gards the vesting itself, Lord Justice Cot- 
tonein that case held that two of the. 
children who had attained 21 years before 
their niother’s death had acquired a vested | 
interest, At page 432* he says this: “The 
daughter was underage and ‘unmarried at 
the testator’s death. She afterwards mar- 
ried and had several children, two. of whom’ 


attained 21 and so acquired a vested in- 
(8) __{8) (1903) 2 .Ch: 299; 72 L. J. Ch. 588; 88 L. T. 745: 
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terest : “but all the ditidven died before 
their; “mother.” . Again at page 435* the same 
learned Judge ‘observes as follows: “The 
argument which appeared tome to deserve 
“most consideration is that these words were 
to be considered as a mere continuation of 
the limitation which was to take effect if 
no. vested interest was obtained by the 
children under the preceding words. Both 
the Counsel for the appellant relied on the 
words of the introduction. ‘And in the case 
my said daughter’ 

They said that those were not words which 
would be naturally used if the testator was 
defeating a previously vested interest. But 
I am struck with this, that in the latter 
part of the Will, where the testator disposes 
ef the unsold part of his real estate, he 
first. gives it to the children by words 
which clearly would give them vested in- 
terest on their births,and then introduces 
a gift over by the same words as those we 
are now considering. I do not much rely 


on that clause as showing us what his in- ' 


téntion was, but only as showing us that 
he used the words “And in case” to in- 
troduce a limitation displacing a previous 
vested gift, a limitation which clearly was 
intended to displace a previous vested in- 
terest, and which could not be contended 
to be merely carrying outa series of limi- 
tations to take effect on failure of the pre- 
vious objects of the gift.” And further on 
at page 438* he states “but there is no in- 
consistency in a: gift over defeating a pre- 
vious vested interest’ and concludes with 
the following sentence: “In my. opinion, 
‘on the true construction of this instrument, 
the words express the event on which the 
gift over was to take effect too clearly....not- 
withstanding any view we may have that it 
would have been much better if the testa- 
tor had made a different disposition”. 

Inve Hamlet, Stephen v. Cunningham 
(2), therefore, far from „being an author- 
ity for the fund not vesting is strong 
authority in favour of its vesting. As 
regards’ the divesting, however, it is, no 
doubt, a clear decision in favour of the 
contention on behalf of the respondent. 
We should have felt ourselves bound to 
‘follow that glecision and hold that the 
estate that had vasted in E. G. Adams be- 
came divested by reason of his not surviv- 
ing his mother but” for the presence in 
the clause ofthe following words, namely: 
“Or so much . thereof as shail not, have be- 
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come vested”. The law, it has ees gaid, 
does not favour divesting, and in any case 
the condition for divesting and the inten- 
tion to divest shoulg be clearly made out. 
As it. has been already pointed out'there 
are no words in the clause indicating any 
defeasance or divesting. But as. observed 
by Lord Justice Cotton in the case of In T 
Hamlet, Stephen v.. Cunningham (2), 

the gift over is- absolutely clear it s 
necessarily involve a defeasance or djvest- 
ing. The raison d'etre of such decisions as 
In re Cobbold, Cobbold y.dawton (%) is that 
such words as “leaving no children” should 
be construed merely as meaning “leaving or 
having had no children who have: “not 
obtained vested interest” and should be 
construed so as not to disturb or divest any 
vested interest. In other words unless from 
the gift over clause the intention is per- 
fectly unambiguous, clear and definite that 
any vested interest whatever should cease 
and become divested, the gift over will 
not be held to have that effect. In the pre- 
sent case, however, the intention of the tes- 
tator is perfectly clear from the words he 
had used that the gift over shquld not 
operate in respect of any interest that has 
vested. It, therefore, follows from this that 
the intention of the testator in the gift over 
clause was not to divest any vested ‘interest. 

The learned Counsel for the respondents 
contended in effect that the gift over clause 
should be read as if the words “or so muche 
thereof as shall not have become vested” 
were not there. We could not possibly 
accede to any such contention, He also 
relied strongly for his argument on the 
case of Young v. Turner (9). So far as the ° 
question of the gift over and divesting 
is concerned that aase is undoubtedly a 
case qaite similar to the case In re Hames 
Stephen v. Cunningham (2). 

This case of Young v. Turner (9) un-e 
doubtedly bears many péints of resembl- 
ance to the case before us, and it, therefdre, 
follows that if there were no points of dis- 
tinction between that case and this, we might 
have felt bound to follow the decision in 
that case of the very learned Judges who 
constituted that Court. - : 

The questions considered and decided in 
that case were exactly the same that have 
arisen for decisifn in this case, namely, 
whether in the first place any -estage did. 
vest in a child that attained 21 yeas but 


(9) (1861) 30 LJ. Q. B. 968; 1 Be & S. 550; 5 L. T. 
56; 8 Jute. (N. s.) 52; jl B. R. 819; 124 R. R645. 
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died before the termination of the life- 
estate and in, the second place, whether 
even if the estate did vest there was no 
divestment ‘by the gift over if òn the death 
of the ljfe-temant there should be no issue 
of her body alive. The main decision in 
the cas8 was that even if there had been 
vesting, there was a divesting as the result 
of the clause containing the gift over. 


This is what Justice Blackburn who 
delivered the judgment of the Court 
in that case has said “And if an 


estate dig vest in the issue of the body 
of the niecé attamiag twenty-one it would 
be divested upon the death of such issue 
in her lifetime under the terms ofthe Will.” 
In this view it was unnecessary for the 
learned Judges to consider the question 
whether having regard to the termsof the 
particular Will the estate had or had not 
vested in such a child. We must take it 
that it isfor that reason that the case is 
generally cited only as an authority for the 
position that the general rule thata gift 
over which is directed to take effect on the 
‘death of some person without leaving issue 
should not be construed in such a manner 
as to divest any estate already vested is 
. not applicable to cases where the intention 
is perfectly clear from the language of the 
instrument that what was clearly intended 
was that the gift over should take effect 
if onthe death of the life-tenant there 
should be no issue living of the deceased life- 
*tenant. The rule laid down by this case is 
that iffrom the gift over clause the inten- 
tion of the testator is to be clearly gather- 
ed that any estate that may have vésted 
. Previously should be divested on the ‘con- 
* tingency referred to in the gift over clause 
then such intention should- be given effect 
to and not otherwise.e 
It is the same rule that following this 
case of Young v. Turner (9) that was again 
elaid down in In re Hamlet, Stephen v. 
Cunningham (2f and it is accepting the 
rujes so laid down that we came to the 
conclusion that having Se to the par- 
ticular words of the gift. over- clause in 
the Will before us the testator’s intention 
clearly was that no estate which had become 
vested should be divested by the gift over 
clause. So far, therefore, as the construc- 
tion of the gift over clause is concerned, the 
conclusion we have arrived atis clearly in 
consonånce with the rule lait down in the 
case of Young v. Turner (9). 
But that case was also sorfletimeh_ refer- 
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red toas an authority with regard-to the 
question of vesting though the decision in 
the case as already observed turned only 
on the construction of the gift over clause, 
It is clear, however, that in that case 
Justice Blackburn delivering the judgment 
of the Court found that the object of the 
testator was to provide only for such of the ` 
issue of his niece.as may be living at the 
time of her death. The words in the Will 
before the Court were “and if my said niece 
shall depart this life leaving only one child 
of her body lawfully begotten, then I give 
and -devise the property unto such only 
child and his or her heirs assoon as he or she 
attains the age of twenty-one years afore- 
said.” From the terms apparently of this 
clause of the Will the Court came to the 
conclusion in that particular case that the 
intention of the testator was that onky such 
children should take as survived the mother. 
So far, therefore, as the question of vesting 
is concerned: Y oung ¥. Turner (9) should be 
deemed to belong to that class of cases 


‘where having regard the language used in 


the particular instrument it was held that 
the intention of the testator was that surviv- 
ing the mother or being alive at her de- 
cease was one of the conditions of the vest- 
ing of theestate, 

We have already referred to that class 
of cases and held that on the language of 
the Will before us it was clear that I. Q. 
Adams obtained a vested interest in the 
fund. If, therefore, the intention of the 
testator in the gift over clause was that the 
clause should not affect any interest already 
vested it necessarily follows that any 
estate vested in E. G. Adams could not be” 
held to be vested or defeated by anything 
contained in the gift over clause, 

The learned Counsel for the respondent 
contended that in the view taken by us of 
the gift over clause there could be no case of 
vesting of a part of the estate as would. 
seem «to have been contemplated in the 
words in the gift over clause already refer- 
red to, namely, “or so much thereof as shall 
not have become vested.” But what we. 
have been concerned with was -the inten- 
tion of the testator; and we cannot adopt 
a construction which would have the effect 
of defgating the clear intention of the tes- 
tator merely because the words used by. 
him might refer to a contingency ,which 
might never arise, more especially having 
regard to the fact that no one can .be 
certain in the ease of such ¢éomplicated pro- 


Ne 
. [90 I. 0..1925] 
yisions what contingencies.may or may not 
arise. 

In our judgment, therefore, the learned 
Judge below was wrong and the appeal 
sticceeds and should be allowed. It will be 
declared that the estate having become 
vested in E. G. Adams there was no divest- 
ing of that estate and that, therefore, on 
his death it passed to his representative 
his father. Having regard, however, to the 
extremely difficult nature of the questions 
involved, we think this a proper case in 
which we should direct that the taxed costs 
as between attorney and client of both 
parties in this appeal also should come 
out of the estate. We certify for two Counsel 
on- both sides, 

V.N.V. 

Z. K. 


Appeal allowed. 


j BOMBAY HIGH COURT. 
First CIVIL APPEAL No. 64 oF 1923. 
August 15, 1923. 
Present:—Justice Sir Lallubhai Shah, Kr., 
Acting Chief Justice, and Mr. Justice Kemp. 
BHAGOCHAND DAGADUSHA 
GUJARATI AND OTHERS— PLAINTIFFS ` 
APPELLANTS 
versus 
SECRETARY or STATE ror INDIA 


AND ANOTRER—DEFENDANTS— RESPONDENTS. 

Bombay District Police Act (IV of 1890), ss. 25, 25A, 
26, 79, 80, 81—Bombay General Clauses Act (I of 1904), 
s.21—Bombay Revenue Jurisdiction Act (X of 1876), 
-g. 4 (f£)—Civil Procedure Code (Act V of 1908), s. 80 
—Suit against Secretary of State and Public Oficer— 
Injunction, suit for—Notice, whether necessary— Suit 
instituted before expiry of period of notice, maintain- 
ability of—-Disturbance—Compensation, levy of— 
"Police charge, levy of—-Notification, alteration in 
terms of, legality of —Suit for declaration of illegality 
of notification, whether maintainable—Irregularity in 
notification, effect of—Final” in s. 254 (4), meaning 
of—Power of Courts to interfere with action of Govern- 
ment and District Magistrate. 

Per Shah, J.—-Theerule contained in s. 80 of the 
C. P. C. ‘is a rule of procedure and does not affect in 
any way the cause of action or the rights of, the 
parties. Where- the cause of action requires an 
immediate remedy by way of injunction the Courts 
have power to entertain the suit before the expiry of 
two months® specified in the section, where they are 
satisfied as to th need of an immediate refhedy by 
ie prevention oftRe wrong complained of. [p. 21, 
col. 2, 

Where a class of personsis taxed heavily and the 
payment- of the tax is about to be enforced by 
measures which would cause serioys apprehension in 
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the minds of the persons taxede that irremediable 
damage might be caused to their business unless the 
enforcement of the orders imposing the taxe were 
stopped at once, the remedy by wg} of injunction is 
appropriate ang necessary to safeguarde their interests, 
and in such a-case the suit might be entertained even 
if instituted before the egpiry of the perigd Jimited 
in s. 80 of the. O. P. C. [p. 23, cols. 1 & 2] 

Section 81 of the Bombay District Police Act pro- ° 
vides an additional remedy which the party concerned 
may follow but it does not bar a suit, which if may 
be otherwise open to the party to file, [p. 23, col. 2.] 

Government is not empowered by s. 25-A of fhe 
Bombay District Police Aot to levy any cess or rate. 
Section 4 (f) of the Bombay Revenue Jurisdiction Act ® 
refers toa cess ora rate authorized by Govefoment 
and not to acess or rate authorized by,the District 
Magistrate with the previqisesanction of the Com- 
missioner such as is contemplated in s. 25-A of the 
Bombay District Police Act. [zbid.] 

Sertion 4 (f) of the Bombay Revenue Jurisdiction 
Act applies to a cess or rate which is legally 
authorized by Government. It does not apply to a 
case in which the legality of the order of the Govern- 
ment is questioned. [ibid.] 

Section 21 of the Bombay General Clauses Act is 
intended to be of general application and applies toa 
notification issued by the Government under s. 25 of 
the Bombay District Police Act. It is, therefore, 
open to the Government to alter the terms and 
operation of a notification issued under the latter 
provision if minded to do so. [p. 24, col. 2.] 

Under s. 25 of the Bombay District Police Act 
Government has no power to call upon A to make a 
payment on behalf of B. It is open, however, to the 
Government under sub-s. (2) (b) of the Section to 
charge any section or sections or class or classes of. 
persons, and under the powers mentioned in s. 21 of 
the Bombay General Clauses Act, it is open to them 
to add to, amend, or vary a previous order on this 
point. Solong asin substance the tax or rate is a 
tax or rate levied on another class of persons living 
within area concerned, it is within the legal authority 
of the Government to make the alteration. [p, 24, col» 
2; p. 25, col. 1.] 6 : 

The Court is not concerned with the propriety of 
the tax or rate; it is concerned only with its legality. 
It is for the Government to consider its propriety, 
as the Legislature has laid the obligation of deter- 
mining the questions mentioned in the section upone- 
that authority. [p. 25, col. 1.] d 

The mere fact that a notification, under s. 25 of 
the Bombay District Qolice Act, calls upon the 
Collector to collect the rate or tax imposed and does 
not in the first instance call upon the Municipality 
to pay the amount as required by sub-s. (4) of the 
section does not render the notification illegal. Thee 
direction to the Collector to m&ke the collection is 
in the nature of an irregularity which does*not 
affect the legality of the tax or rate imposed. [p. 25, 
cols.1 & 2.] 

The express provision as to the finality of an order 
made by a. District Magistrate under sub-s. (1) of 
s. 25-A of the Bombay District Police Act which ia 
contained in sub-s. (4) of the section excludes the 
application of s. 21 of the Bombay General Clauses 
Act to such an order. [p. 26, col. 2.] 


Queere:—Whether ethe Commissioner has power to 
revise such an order from ‘time to timg and to 
ne 


Where, however, the District Magistrate haf not yet 

made a requisitien on the Collector under sub-s, (1) 
s e J 

e s 

. 
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(b) of the section, tlg stage of finality contemplated 
by the provisions of sub-s. (Af has not been reached 
and the subject is still open to the District Magistrate. 
[p. 28 col. 1.] ° ' 

It is for the District Magistrate with the previous 
sanction of the Confmissioner to require the Collector 
under s. 25-A (1) (b) of the Bombay District Police 
Act, to recover dhe -amoung of compensation deter- 
mined “ander the section in such proportions as he 

e may, -witg the like‘ sanction, draw from all in- 
habitants of the area declared under sub-s. (1) (a) (27) 
or from any section or sections or class or classes of 
such persons and it isfor the Government to deter- 
mine the same uestions under s. 25 of the Act 
with regard to Police charges. A Civil Court can 


6 interfere only when the discretion is exercised in 


such ə manner as to enable the Court to say that 
itis notan exercise of the discretion within the 
meaning of these sectiqns, |p. 30, col. 2; p. 31, col. 1.] 

Section: 25-A of the Bombay District Police Act 
does not provide for any enquiry as to an order 
under sub-s. (1) (b) of the section. The words “after 
such enquiry as he deems necessary” are to be found 


in sub-s. 1 (a) and. do not govern cl. (b). [p.'31], col.- 


1] 


“The omission to hold an enquiry departmentally 
arranged is not sufficient to vitiate a direction given 
by the District Magistrate under s. 25-A (1) (b). The 
provisions of s. 79 of the Bombay District Police 
Act’ would condone such an irregularity in the 
procedure. [ibid.] aA | 
An obligatory provision in a Statute cannot be 
allowed to be ignored without adequate grounds. 
[p. 25, col. 2.) Ps ; 
Per Kemp, J.—So far asa suit against the Secretary 
of State is concerned the words ofs.80 of the O. 
P.C. are imperative and make no exception in the 
-case of suits for an injunction and a-Court of Law 
is not entitled to.grafton to the plain. wording of 
the section a qualifying clause excepting suits for an 
injunction from the operation of the section. Relief 
by way of injunction is a kind of relief which 
must have been in the contemplation of the framers 
of the Code when the section was drafted and re- 
edrafted. It makes no difference that the injury 


e apprehended, is immediate or irreparable. No suit 


“a public servant in respect 


may be instituted: against the Secretary of State 
until the expiration of the two months’ notice 
required by the section. [p. 31, col. 2.] 


Where, however, a suit isfor an injunction against 
of a threatened act, the 
section hasno application and no notice is necessary 
under the section before the institution of the suit. 
[p. 82, col. 1.] S i 

Section 4 of the Bombay Revenue ‘Jurisdictfn Act 
does not stand in the way of a suit in respect of a 
wholly illegal and unauthorized cess or rate purporting 
to be authorized by aeGovernment ora Public officer. 
[p. 33, col. 1] h 

Section 80 of the Bombay District Police Act refers 
to suits for damages against a Commissioner, Magis- 
trate, or Police Officer and has no application to a suit 
for an injunction restraining the District Magistrate 
from collecting arate or tax illegally imposed by the 
Government or by the District Magistrate, nor does 
such a suit fall within the purview of s. 8lof the Act. 
[p. 33, cols. 1 & 2.] 

There isnothing ins. 25-A of the Bombay District 
Police Act to suggest that no fresh order can be passed 
by the ‘District Magistrate in accordance with the 
revisione his first order Dy the Commissioner. The 
word “fnal” in sub-s..(4) of the section does not mean 

=P 4 e © à 


. è è 


. a  BHAGCHAND V. SECRETARY OF STATE FoR INDIA, 


: 9 : 
(90 1. 6. 4925) 
that the District, Magistrate can only make his order 
under that section -ofice and for all. The use of the 
word “final” merely excludes the jurisdictiog of the 
Courts and not the power.of the Commissioner or the 
District Magistrate toalter an order passed under the 
section. [p. 34, cols: 1 & 2.] ae fe 

The finality . provided for an order under s. 25:A 
cl. (4) of the Bombay District Police Act means’ to 
give a final effect to the ultimate order which the 
District Magistrate, with the previous assent of the 
Commissioner may, subject to the revision of the Uom- 
missioner or in accordance with any such revision, 
pass. The clause is not intended to exclude the 
powers which by s. 21 of the Bombay General Clauses 
iy included in a power to issue an order. [p. 35, 
col. 1. Se 

If a charge for Additional Police levied under s. 25 
of the Bombay District Police Act isnot a rate on 
property, it is a tax, however it may be described in 
the notification and is, therefore, within the powers of 
Government to levy under the section. Any objection 
to the.form of such a notification is cured by s. 79 of 
the Bombay District Police Act. [p. 35, col. 2.] | 

The Courts are not concerned with whether Govern- 
ment or the District Magistrate have judged correctly 
the party who should pay the Police charge, or the 


“amount of compensation under ss. 25 and 23-A of the 


Bombay District Police Act, provided the Government 
or the District Magistrate has exercised its or his 
judgment on the point. That is a matter left to 
Government under s. 25 and to the District Magistrate, 
with the previous sanction and subject to revision by 
the Commissioner, under s. 25-A. Section 25-A was not . 
intended to permit the Court to enquire into the 
question as to who were the persons really respensible 
for the occurrences in respect of which the-cess is 
levied. [p. 36, cols, 1 & 2] XH. i 

First appeal against a decision of the Dis- 
trict Judge, Nasik, in Suit No. 3 of 1922. 

Sir Chimanlal Setalvad, Messrs. G. N. 
Thakore and R. J. Thakore, for the Appel- 
lants. ` 

Messrs. Kanga, (Advocate-General) and 
5. S. Patkar, Government Pleader, for the 

J t 


Respondents. 


JUDGMENT. . 
Shah, Ag. C. J.—This-is ‘an appeal - 
from the judgment of the District Judge 
of Nasik in a suit filed by 58 shop-keepers 
of Malegaon against the Secretary of State 
for India in Council rnd the Collector of 
Nasik, The suit was filed for a declaration 
that the Governthent Notification, dated 6th 
June 1922, directing a levy of the costs of ’ 
certain additional Police and of the amount 
of compensation from the ihop-keepers of 
Malegaon whether Hindus or Muhammadans 
wag illegal and for an injunction restrain- 
ing the defendants from making’ the re- 
coveries authorised by the said notifica- 


tion. . 

It wêll be necessary to state ‘in some detail 
the facts which led tc “this notification. 
But. before doing so,. Ie may state that the 
suit was defended on various grounds which - 
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are indicated by the issues raised at the letters were referred, to in®the correspond- 


trial. The first five issues relate to the pre- ence which was already put in, as they 
liminary objections to the suit, and the next were likely to be useful foma general upder- 6 


four issues (Nos. 5 to 8) relate to the merits standing of the facts from” beginning to 2 
of the case. The learned District Judge end and ashe parties consented we have’ ~ 
found that the suit was barred by s. 80 admitted them in evidence in appeal . 


ofthe ©. P. Œ. as it was filed before The facts are bri€fly these. SerSous riots 
the expiration of two months after the took place at Malegaon on the 25theof April* 
notice of action was given and that the 1921, which resulted in the loss of a life 
suit was barred by the provisions of and some property. A notice wasissuedon ` « 
s. 81.of the Bombay District Police Act the 13th May by the Distifct Magistrate 
(IV of 1890 as amended by various sub- relating to an inquiry under s. 25-A of the 
sequent Acts.) Issues Nos. 2,3 and4were Bombay District Police Act inviting all the” 
found in favour of the plaintiffs. On the persons to be present with proof of their 
merits the issues were decided against the claims for compensation which “had been 
plaintiffs. In the result the suit was dis- duly presented and all persons who wished 
missed with costs. to oppose the same (Ex. 102). On the 17th ° 
It may be mentioned that original plaint- May the Commissioner, C. D. authorised the 
iffs’ Nos. 4, 10, 11, 24, 27, 46, 53, 54, and -District Magistrate to declare the area in- 
55 withdrew. from the suit; and it was cluded within the boundaries of the 
heard as regards the remaining 48 plaint- Municipality of Malegaon as the local area 
iffs. < . inhabitants of which had caused or con- 
They have all appealed to this Court, and tributed to the riots and unlawful assemb- 
practically all the points raised in the lies at Malegaon on the 25th and 26th 
lower Court have been raised in the course April and to determine the amount of com- 
of the arguments before us. We have heard pensation awardable under the section; and 
the parties fully and we have been assisted by he further authorized the District Magis- 
the clear arguments of the learned Counsel trate to require the collection to recover 
on both sides, Broadly speaking the im- the amountso determined from the adult 
portant points are two. One isa preliminary male Muhammadan inhabitants of the said 
pointirelating to the notice required by s. 80 local area. 
of the O, P. O., and the other relates to the Further proposals from the District Magis- - 
legality of the new tax or rate levied on trate as to the proportions in which the 
the plaintiffs (a) in respect of the addition- compensation should be recovered from 
al Police and (b)in respect of the amount such inhabitants were awaited. In com- 
of compensation determined under s. 25-A municating this authority to the Districte 
of the Bombay District Police Act. The Magistrate he gave the following further ° 
other preliminary issues are not so import- directions :— 


ant, and the point relating to the merits ‘*(2) The Commissioner does not think 
‘covers a number of points of varying that participation by Hindu merchants in” . 
degrees of importance, which I shall notice the collecting and accounting of Khilafat ° 
when I come to deal with the question, Fund subscriptions affords sufficient ground 


The facts which led to the notification for making them liable to contribute to the 
and then to the suit have been fully stated compensation. 
inthe judgment of the lower Court. I shall, The Commissioner agrees that the re- 
however, state them briefly, confining the covering authority should be the Collector 
detailed statement only to the esgential and not the Municipality, e a 
facts. S $ * ki 

At the outset I may state that two letters (4) The District Magistrate should hitn- 
one of the 7th December 1921 and the other self personally conduct the enquiries- for 
of the 15th December 1921 by the District determining the amount of compensation: 
Magistrate to the Commissioner have been recoverable. s ` 
put in here, The learned Counsel for the For this purpose he should hold regular 
appellantsemade an oral application for the public proceedings and should allow to all 
production of these letters in the coutse of parties concerned or their Pleaders full 
the argument, and the learned Advocate opportunity for stating their case and for 
General for the defendant No. 1 expressed cross-examining witnesges. These proceed- 
his willingness to put themin, As these ings should be held at Seger, A ading 
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diid “be ae recérded and publish- 
ed on each claim for compensation.” 
(Ex. 401). 

On the 20th Mey 1921 the declaration as 
‘fo the araa under s. 257A (a) (ii)"was made 
by the District * Magéstrate. (Ex. 142). 
The previous sanction ` of the Government 
‘there reférred to appears to be a mistake 
for.the sanction of the Commissioner. 

“On the 4th July 1921, after making the 
necessary inquiry the ‘District Magistrate 
edecided the questions of compensations and 
sent the file of the proceedings to the Com- 
missioner (x. 103). 

- On the 17th Autrust 1921, the Commis- 
sioner varied the amounts in some of the 
awards and confirmed all the other awards. 


The total siim sanctioned by him amounted i 


to Rs. 5,04,546 (Ex. 104) 

- On the 16th August the Commissioner 
also settled the list of exemptions under 
a, 25-A, sub-s, (2) and passed the following 
order :— 

“The total amount of compensation pay- 
able according to the awards as finally 
revised by the Commissioner under s. 25-A 
of the District Police Act, 1890, comes to 
Rs. 5,04,546. 
` 2. This amount should be assessed and 
recovered in the following manner subject 


_ to the exemptions of which a list is hereto 
| attached, from the following two classes of 


male adult Muhammadan inhabitants of the 
town. of Malegaon in the Nasik District 
and such other inhabitants of the said town 
Asemay be hereafter notified. 


Glass 1—Payers of income-tax—Each to ` 


pay.9 times the amount of the income-tax 
payable by him in 1920-21. 
Class 2—All others—Each to pay an 


“equal share of-the balance of the total 


charges after deduction of the amounts 
recoverable from persofis of class 1. 

Provided that if any person in this (Mass is 
the owner of more than one hand loom he 
every loom 
owped by him in excess of one. 

3. The amounts due to be recovered in in- 
stalments spread over three years ending 
July, 31st, 1924.” (Ex. 134). The only 
thing that remained for, the District Magis- 
trate to do at the time was to give a direc- 
tion to the Collector to realise the amount 
of compensation in the above proportion 


“under s. 25-A, (1) (b). Butapparently that 


was not done.. 
The *ttovernment salso acted under s. 25 
and-itiposed additional Police upon Male- 
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gaon. On lst. July 1921 the Government 
issued a notification directing additional 


` Police ofthe strength indicated therein to 


be employed at Malegaon for one-year and 
ordering “the cost of such additional Police 
to be defrayed wholly by a tax imposed on 
the male adult Muhammadan inhabitants of 
the said town as may be hereafter notified 
by a rate assessed on their property.” The 
estimated cost of such Police was about 
Rs. 46,174 (Ex. 96.) 

On the 11th July 1921, they further direct- 
ed that the cost of the additional Police 
should be recovered as follows :— 

“Class I—Payers of income-tax—Hach 
person to pay an amount equal to the 
amount payable by him as income-tax for 
the years 1920-21. 

Class II—All others to pay in equal share 
the balance of the. charges after deduction 
ofthe amounts recoverable from person’ in’ 
class I. 

Provided that if any person in this class 
is the owner of more than one hand loom 
he shall pay an extra share for every loom ` 
owned by him in excess of one.” (Ex. 97), 

On the 21t July 1921, the District Magis- 
trate communicated this notification to the 
Municipality under s. 25, sub-s. (4) with the 
letter from the Commissioner dated 19th 
July and gave direction as to the method of- 
collection (fx. 100). 

On the 8th October 1921, the Government -: 
slightly altered the first notification accord- 
ing to which the cost of the additional Police 

was Rs. 46,473 (Ex. 98). 

The Municipality was unable to make 
the collections as required. The President ~ 
of the Municipality wrote to the Collector , 
on the Ist December 1921 explaining at 
length the difficulties of the Municipality 
the unwillingness and objectionable con- 
duct of the Momins to make the payments 
and the poverty ofa large number of the 
Momin adults at Malegaon, and asking for 
advice as to what should be done. This 
is along letter and explains the situation 
as it then existed according to the President 
of the Municipality (Ex. 405). 

Then the District Magistrate wrote two 
letfers, one on the 7th December and the 
other on the 15th December 1921, which are 
admitted in evidence in appeal. He practi- 
cally agréed that the Municipality would . 
not be able to make the éollection and sug- 
gested that both the cgllections—the*Police 
charges : and compensation—should be 
lumped together to be collected -by the 


NG 
[ÒL o. 1995]: 
Collegtor by taking the saris woven by the 
Momins, that is by taxing the shop keepers, 
who purchase saris from them. He observes 
at the end- of the second letter as follows: 
‘“The shop-keepers were easily made to 
collect the Khilafat Funds. Let them now 
be made to Collector our compensation.” 
(Exhibits A and B in appeal). : 
On 30th December the Commissioner 
wrote the Collector pointing out the diffi- 
‘culties in accepting his suggestions as to 
the shop-keepers being made to pay as it 
would result in shifting the burden from 
the Momins to the shop-keepers who were 
not covered by the notifications and were in 
fact excluded by the Government. He sug- 
gested some method of collecting the 
“ amounts by taxing the sari as it would be 
sold by the Momins tothe shop-keeper, The 
Collector’s endorsement dated 6th January 
1922 on this letter shows, however, that he 
thought that the Commissioner'ssuggestion 
was practically the same as his suggestion 
(Ex: 146). The. Commissioner then wrote 
to the Government on the 14th January 1922 
recommending in effect that the Odllector’s 
recommendations might be accepted (Ex. 
147): It seems that the matter was 
making slow progressforreasons which may 
not be all known on this record and it is 
possible that they were waiting for the 
final result of the appeals to the High Court 
by those who were convicted and sentenced 
in the Malegaon riot cases as it appears from 
the letter of the 7th December. 
Then comes the confidential letter of the 
7th March addressed by the -District Magis- 
` trate tothe Commissioner in which he re- 
. Viewed the whole question and recommend- 
ed that theshop-keepers should be taxed. 
The whole of this letter ig important and is 
really the genesis of the new notification 
which forms the bone of contention between 
the parties. I shall onlv state thatin para. 
4 he explains that the suggestion of the 
Commissioner made in the letter of the 30th 
December is unworkable and suggests in 
para. 5 the reasons for taxing the shop- 
keepers. In that pfragraph.he suggests the 
following inquiry inthe case ofthe Hindug if 
necessary :—“If it be suggested thatthe non- 
Mohammadans are not to be held respon- 
sible for any payment and that this proposal 
brings in a certain number of Hindug then 
I go back to the otfginal issue between Mr. 
Simcox and Mr. Pratt and would suggest 
that the views of Mr. Simcox based on many 
years’ knowledge of Malegaon and concur- 
e (d 
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redin by every local official, be now accep t- ~ 
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ed by Government, namely, that the Hindus 
were either actively behind the Khflafat . 
movement (as shown, for eXample, by their- 
collecting money for the Khilafat Paisa 
Fund) or passively ‘sympathised* with it 
and in any case took no line in, support.. 
oflaw and order and that, as a matter of 
fact, the whole town should beheld responsi- 
ble for the mis-deeds of ceréain of its in- 
habitants unless any individualcan prove . 
that he was actively and publicly. on thee 
side of Government throughout the trouble, . 
Not one ‘of these merchants and shbop- 
keepers is known to cém® within this cate- 
gory. 
being done to the Hindus, I would propose - 


that the Deputy Collector in charge of ' 


Malegaon Sub-Division should hold a sum- 
mary inquiry at which the Hindu shop- 
keepers in these two listsshould be called 
upon to be present. and that they should: 
be given any opportunity of furnishing 
proof, that before, during and after the 
riots they were actively and publicly on. 
the side of Government: the decision of the 
Deputy Collector on. confirmation by the. 
District’ Magistrate to be final and con-, 
clusive.” 4 os 

He proposes a scheme and in para, 7 sum- 
marises the argumenis, 


“7, In support of this scheme I would. 


summarise the following argument.— i 
(1) The shop-keeper who actually makes . 
the payments will not be out of pocket. He.. 


Nevertheless toprevent any injustice + 


will naturally pay less for the sari to the e 


Momin from whom he buys it and in selling . 
he may put up the price of the finished 
article and he will charge the Momin more . 
for the yarn which he sells to him, Hee 
will cover himself at every point and the 
maker of the sari will pay as Government 
intend. Therefore, there is no hardship in 
making the shop-keeper, the agent for the 
collections. i ee 

(2) Instead of having eto deal witha’ 
whole community we confine our collections . 
to notmore then 84 men, The machinery , 
for collection ismade correspondingly easier . 
and cheaper. 

(3) The Momin weaver, even ifhe did‘ 
not abandon the town in large numbers, as . 
he conceivably might if recoveries were to 
be made direct from him, would be a cer- . 
tain defaulter,and none of the coercive mea- 
sures of the Land Revenue Code for regovery — 
would be practicable “or, advisables His 
ynoveabte or immoveable property is pegli. 


` e 


o 


e, 
‘gible see to put bith in the Civil Jail would 
e provoke a riot. 

(4) On the otherhand the shop-keepers 
own both moveabltand immoveable property, 
they are residents of the town, they are few in 
number amd céercive rhéasures can be used 
against them. Since it has been shown 
that they can shift the burden on to others 
it is reasonable to assume that they will do 
so,and will paya what is demanded of them 
rather than make themselves liable to such 
measures. Contumacy, on.their part is' less 
likely to provoke ariot and to cause any dis- 

turbance.” e(Ex. 106 

The Commissiond? Sent this letter to the 
«Government on the 9th March endorsing 
the Collector’s recommendations (Ex. 107). 
The Government wrote tothe Commissioner 


on the 5th April 1922 approving of the Dis- 


trict Magistrate's suggestions as follows:— 
With -reference te correspondence ending 
with your memorandum No. P. O. L. 3-181 
dated the Yth March 1922, on the subject 
noted above, Iam directed to inform you 
that Government approve all the District 
Magistrate's proposals contained in his 
letter No. P.O. L.100-A, dated the7th March 
1922, The Collector should be told that 
His Excéllency the Governor has person- 
el read his report and thinks it caosi 
ent. 

2. I am to forward herewith a copy of 
the opinion of the Remembrancer of Legal 
Affairs and to request that you will be so 
‘good as to submit revised draft notifications. 
ə Your report should indicate the grounds 
‘for holding that the Municipality has made 

default in accordance with the proviso to 
s: 26 of the District Police Act 1V of 1890. 
Meantime, the summary inquiry proposed 
by the District Magistrate Nasik, in para. 
5 of his letter quoted a should be pro- 
ceded with. a (Ex. 146.) 


t 


wo. 


The “Bi Makne wrote to the 
Vommissioner with reference tothe above 
letter (Ex. 109) on the 21st April and on 
the’same day directed the Sub-Divisional 
Magistrate to make an inquiry in the 
terms of the following memorandum:— 
‘~"“Phe Sub-Divisional ‘Magistrate, Male- 
gaon, is informed that Government have ap- 
proved all the proposals made by the Dis- 
trict Magistrate in his letter No. P, O. L. 
100-A of 7th March 1922 for recovering the 
monies,due from the people of Malegaon. 
The nacessary notifications authorising the 
recoveries are being preparedeand as soon 
x e e 
. . 
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“as they are issued by Government, the work 


of recovering must be taken in hand. “The 
Sub- Divisional Magistrate will remember 
that in allsum of Rs. 2,14,619 is to be re- 
covered before July 31st. 

2. Meanwhile the summary inquiry pro- 
posed in para. 5ofthe original letter should 
be taken in hand, and the Sub-Divisional 
Magistrate is requested to arrange to hold 
this inquiry at Malegaon at as early a date 
as possible. The inquiry should be conduct- 
ed summarily. The Sub-Divisional Magis- 
trate will see that no inquiry is necessary 
in the case of the Momins whose names 
are in the lists, as to their liability to 
make payment since this point was deter- 
mined last year. The inquiry as to the 
liability only extends to the Hindus. On 
the other hand the estimate of the number 
of saris and of the bales of yarn isto be 
made in respect of all the persons, both 
Momins and Hindus, and if the Sub-Divi- 
sional Magistrate thinks that the assistance 
of the Income-Tax Inspector will be of 
advantage to him in making these estimates 
he should’ apply for it: - 

3. Each man’s case should - be taken 
up separately and orders recorded and 
these should be reported to` the District 
Magistrate who will pass final orders 
under s., 25(a) (1) (b) of the Police Act. 

-4, The District Magistrate hopes that 
it will be possible, for the Sub- Divisional 
Magistrate to finish these inquiries by 
the time that the notifications are issued 
by Government, so:that the orders to the. 
Collector for the recovery of the sums due 
can forthwith be issued. 

5. Both the Sub-Divisional Magistrate 
and the mamlatdar are requested to give 
as wide a publicity as possible to the 
principle on which Government have now 
decided to recoverthe charges. The more, 


-generally these principles are known the 


easier it should be for the money to be 
recovered, and in any case- there need be 
no secrecy about tNe matter.” (Ex. 108). 

-The Sub-Divisional Magistrate issued the 
following public notice :— 

“All the people of the town of Malegaon 
are hereby informed as follows :—The 
amount of costs of additional Police and 
the compensation amount in cennection 
with the riots that took placè at Malegaon 
in the year 1921 are fo be recovered 
as heréin below set forth :— 

The shop-keepers who sell yarn to ihe 
Momins of Malegaon or who purchage 


. 
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saris from them are to ba considered as 
agenta for the purpose of.the recovery of 
these amounts. i 
From every such shop-keeper purchasing 
saris or Selling yarn, annualrecovery will 
be made for three years on behalf of the 
Momins at the rate of 6 annas per sari 
purchased andof Rs. 5 per bale of yarn 
sold. Before such recovery is made, we 
shall give notices to the respective shop- 
keepers in that behalfand make inquiries 
at Malegaon on the date fixed. This in- 
quiry will commence very shortly. 
this be known. Date the 21st April 1922”. 
(Ex. 89). i 
It may be mentioned that there was no 
reference either in Ex. 108 or Ex. 109 to 
the nature of the summary inquiry pro- 
posed bythe District Magistrate in his 
letter as to the liability of the Hindu shop- 
keepers; and it is noticeable that Ex. 89 


-is practically silent on the point of this 


92), 


summary inquiry as to the Hindu shop- 
keepers. On the 25h April the Bub- 
Divisional Magistrate issued notices to 
the individual shop-kéepers which related 
to the proposed amount of the tax (Exhibit 
On the 20th May 1922, the District 
Magistrate published the following public 
notice :—“Ali the people of the town of 
Malegaon are hereby informed as follows: — 
It has been decided to recover -the 
amount of cost of additional Police and the 
amountof compensation for damages sus- 
tained in the riots that took place at 
Malegaon on the 25th and 26th of April 
in the year 1921 from the shop-keepers 
dealing in yarn and saris by levying a 
rate on each bale of yarn wold and on 
each sari purchased at Malegaon. "And 
pending publication of Government noti- 
fication authorising the levy of such rate, 
the people concerned are hereby informed 


by the District Magistrate, Nasik, that the’ 


amount to be recovered ip thefirst year 
will be recovered in three equal instal- 
ments instead of in ope instalment as 
originally proposed and the said amount 
will be recovered gt the rate of Rs.5 per 
bale of yarn and at the rate of 3 
annas per sari instead of 6-annas er 
gari as originally proposed. 

The amounts to be recovered in the 
next two*yeays will be recovered in, those 
years, But it will be-determined later 
on as to in how many instalments and 
at’ what rate those*amounts are to be 
recovered, . 

Sw oe -& A . 
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The dates of instalment? gnd the amoants 
ta be paid by individual merchants as- 
settled by the Sub-Divisfonal Magistrate, 
Malegaon, on a recent enquiry made by 


him as regérds the annual average dealings 
of merchants dealigg in yarn and , saris: 


will be duly communicated to the persons . - 


concerned by notice. May this.b& known. 
Date the 20th May 1922.” (Ex, 90). 

On 6th June 1922 the. Government 
published the notification, the legality of 
which isin question. ` 

‘The material térms thereof are thase :— 
“No. 152:—Whereas it appeags to His 
Excellenzy the Goverwos. in Council that 
the conduct of the inhabitants of the 


town of Malegaon in the Nasik District © 


has rendered it expedient to employ ad- 
ditional Police in the said town, the 


Governor in Council in supersession of - 


Government Notifications Nos. 6423 dated 
Ist July 1921, 6801, dated 1lth July 1921 
and Y911, dated sth October 1921, is 
pleased in exercise of the powers conferred 
bys. 25 of the Bombay District. Police 
Act, 1890, (Bom. IV of 1890), (1) to 
direct the employment in local area 
of the said town of additional Police of 
the strength and cost: herein below set 
forth for a period up tothe 3lst May. 1923 
with effect from Ist July 1921, and (2) 
to direct the cost of. such additional Police 
as here-in-below set forth shall be defrayed 
wholly byataximposed onthe Mihammadan 
income-tax payers_who are inhabitants 
of the said town and by a rate assessed” 
on the property of such other .inhabitants 
of the said town as are here in-below 


notified in ths manner here-in-below set 


forth” :— 3 
` # * * ex 


[The annual charges for the additional 


Policę are estimated at Rs. 46,437]. : 


“The Governor in Council is pleased 
further to direct that fhe cost of the? 
additional Police as above set forth and 
the total amount of compensation -of 
Rs. 5,04,546 awarded by the District Magis- 
trate, Nasik, to claimants . who suffered 
damages in the riats of 25th and 26th- 
April 1921, under s. 25-A ofthe said Act, 
shall be assessed and recovered as here-in- 
below set forth :— : . 

Class I—Payers of Income-tax—Iach 
person to pay nine times the amgunt of 
the income-tax payable by him in 1920-21, 
to be zecovered in three équal instalments 

= * e x “4 e 
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payable on the Jst August 1921, 1922 and 


* ‘Glass 11—Tng ‘balance of the combined 


charges,- after he- amount 
from persons of class: I has betn deduct- 
ed, shall,be yvecoveredeon behalf of the 
. Momin adult weavers of Malegaon, from both 
Muhamm’&dans and Hindu shop-keepers 
of Malegaon dealing in saris and yarn, 
who shall pay every year -upto 3lst May 
1923 beginning from lst July 192i a rate 
calculated by the District Magistrate, Nasik, 
at a yim not exceeding 6-annas multiplied 
by the avgrage number of saris hitherto 
purchased by them rom Momin weavers 
. Of Malegaon annually ora sum not ex- 
ceeding Rs. 5 multiplied by the number 
of bales of yarn hitherto sold by them to 


Momin weavers of Malegaon annually, as’ 


the case may be. 

And whereas the Municipality of Male- 
gaon has made a default in the recovery of 
charges on account of the said additional 
Police, the Governor in Council is pleased 
to direct, under the proviso to s. 26° (1) 


of the said Act, that the recovery of the- 


said charges shall be made by the Col- 
lector of the District, along with the 
compensation money as an arrear of land 
revenue due by the persons as described 
in classesI and II". (Ex. 99). 

After the notification was published the 
District Magistrate wrote to the Collector 
(Ex. 110) asking. him to make both the re- 
coveries. .The direction as.to Police charges 
i$- given under s. 26 and that is really 
the. direction of the Government com- 
municated to the Collector. As regards 
the compensation it is mentioned in para. 
ð of the letter that the Municipality is 
ünable totrecover the said amount. But 
it may be remembered that as regards 
the compensation from the beginning it 

e was-decided by the Commissioner “that 
the amount should be recovered by the 
Gollector (see Fi. 101). 

Og: the same day several merchants of 
Malegaon . presented a petition to the 
Collector (ix. 111) in which they complained 

‘of the illegality and injustice of the 
Government notification .of the 6th June, 
but they were informed orally by the 
Collector that the orders would not be 


changed. Notices were served on the same ` 


day upon the merchants ta pay the res- 
pective amounts, Exhibit 94 is a sample of 
these nofices, After referring to the Govern- 


ment notification each merchagt was in-- 


`: à f 4 * e + 
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formed as to what was payable by him for 
the year ending 30th June 1922, and that it 
was payable in three instalments falling due 
on Ist July 1922, lst October 1922 and Ist 
January 1923 The merchants were further 
informed thatin case of default in the pay- 
ment of any of the instalments the whole 
amount for the three years will be liable to 
be recovered at once as anarrear of land 
revenue. On the 24th June 1922, some of 
the shop-keepers sent a memorial to the 
Government through the Collector (Ex. 120), 
On the 26th Junethenoticeof this action 
required by s. 80 of. the C. P. C., was given. 
It was received by the Collector on the 27th. 
The present suit was filed on the 27th June 
and an application for temporary injunction 
was made on the same day. On 30th June 
the application was rejected by the District 
Court. The plaintiffs appealed to the Court 
from the order of the 30th June. On 22nd 
September 1922 this Court granted a tem- 
porary injunction on the plaintiffs giving 
security on the grounds indicated in the 
judgment (Ex. 25). There were two other 
similar suits (Nos. 4 and 5 of 1922) in that 
Coart but there are no appeals in those - 
suits: and we are-no longer concerned there- 
with. The written statement need not be 
detailed as the defences are indicated by 
the orders. I may, however, quote para. 6 
of the statement in which the defence ag 
to the nature of the new tax or rate has been 
stated in these termsi-With. further re- 
ference to para. 7: and with reference | 


“to paras. Band 9 `of. the plaint, defend- 


ants submit that the words “on behalf of 
the Momin adult weavérs of Malegaon” oc- 
curring inthe said Government Notifica- . 
tion No. 152 dated the 6th June 1922 and 
certain words to the same effect occuring 
ina notice issued by the Sub-Divisional 
Magistrate on 21st April 1922 have been ; 
wrongly construed by the plaintiffs. The 
true intention of the order as finally passed - 
by Government under s. 25 and those pass= 
ed by the District Magistrate and the Come . 
missioner under s. 25-A was that payments 
should be made by boti? the Hindu and ` 
Muhammadan shop-keepers and merchants 
dealing in saris and yarn in their own in- 


- dividual. capacity as being primarily res- 
‘ponsible therefor and rot as agenta for thé 


weaverse It was, however, intentled that the 
said .shop-keepers and mefchants should be | 
at liberty to recover the payments madé 
by them from the weavers by charging 


‘them more for, the saris they purchased 


tb 
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from ‘them and the yarn sold to them. It 
is not correct to say that the Hindu and 
Muhammadan shop-keepers as a class were 
held not to be responsible for the riot, 
directly or indirectly. It is also not correct 
to say that the notification was made to 
operate retrospectively. The addittonal 
Police was entertained from Ist July. 1921. 
The cost thereof was accordingly payable 
on and from that date”, 

The defences are sufficiently indicated 
by the following issues raised in the lower 
Court:— 

“I. Whether the suit is bad for want 
of eye) notice as required by s. 80 of the 

2. Whether the suit is liable to be dis- 
missed aot failure to give a notice as requir- 
ed by 80, cl. 4 of the Bombay District 
Police re 1890 ? 

Note: —Mr. Akut states that this issue can 
affect defendant No. 2 only. 

2-A. Whether the Suit % liable to be dis- 
missed unders. 81 of the ‘Bombay District 
Police Act, 1890? 

3, Whether the suit is barred under s. 4 
cl.’ (f) para. 3 of the Bombay Revenue 
Jurisdiction Act of 1876? 

4, -Whether this Court has jurisdiction 
to decide legality or otherwise of the Noti- 
fication No. 152 of the Home Department 
dated the 6th June 1922 and other orders 
passed under the Bombay District Police 
Act, 18907. 

Note: —This issue has reference to 8. 79 
.of the Bombay District Police Act of 1890. 

5. Whether the Government Notification 

. No. 152 of the Home Department dated the 
th June 1922 is-wlira vires? 

6. Whether the said ‘Notification con- 
templates retrospective. effect? 1f so, whe- 
ther this portion of.it is legal? . 

* Note:—Mr. Akut dhina ito the form of 
this issue, 

7. Whether the E have been arbi- 
trarily and illegally fixed behind the” back 
of the plaintiff? 

8. Whether a ptrmanent injunction as 
prayed for should be granted? 

9: What order should be made as to 
costs? 

10. What should be’ the valuation for 
Pleaders’ fees? . 

11. What shouk? the deeree ba?” 

-I have already referred to the findings 
aud the result of the suit. 

I-shall first deal with the preliminary 
points raiged ia the arguments before us in 
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appeal, The most important ‘among them 
is the point as to notice under s. 80 of the 
O. P. 0, The section provides as follows: 
“No suit ‘shall; be instituted against the 
Secretary of Stafe fer India tn Council, or 
against a public officer in respect f any act: 
purporting to be done by ‘such public 
officer in his official capacity, until the ex- 
piration of two months next after notice in 
writing has been, in the case of the Sec- 
retary “of State in Council, delivered to ore 
left at the office of, a Secretary to tha 
Local Government or the Collector of the 
district, and, in the *case of a Publie 


f 
. 


2? 
. 


officer, "delivered to him or left at his » -> 


office, stating*the cause ofaction, the name, 
description aid place of residence of the 
plaintiff and the relief which he claims... .. 
There is no objection: to the form of tha 
notice given in this case: but it is urged 


-that as the suit was instituted before the 


expiration of two months next after the 
notice, it should be dismissed. On the one 
hand it is urged that is makes no differ- 
ence whether the suit be against the 
Secretary of State for India in Couacil or 
against a Public Officer and that what- 
ever the natureof the suit, it cannét be in- 
stituted before the expiration of two months, 
On the other ‘hand it is urged that the 
principle of not requiring the aggrieved 
party to wait for two months when the . 
circumstances require that the proposed 
act should be immediately prevented with, . 


a view to stop’ an irremediable loss to the” ° 


party the Courts have entertained suits in 
spite of the peremptory provisions as to 
notice in the -interests of justice and vari- 
ous decisions have been referred to ine 
support of that-view, It is urged “that the 
provision is arule of procedure and .doés 
not affect the right: and where the right 
requires an immediate remedy the Courts, 
have entertained the suits, where they have. 
been satisfied as to the need of an immie- 
diate remedy by way of prevention of the 
wrong complained of. 

After considering the arguments on both 
sides, I am content to accept the view 
taken by this Courtin Secretary of State. 
for India v. Gajanan Krishna (|) and Sec- 
retary of State for India v. Gulam Rusul 
(2) as to the, powers of the Court to enter- 
tain suits for injanction against the Sec- 
retary of State for India before the expira- 
tion of two months fiom, the servige -of 


(1) 10 Iad. Cas.833; 35 B. 362; 13 Bom. L. R. 273. 
(2) 34 Ind, Cas. 535; ot) B. 392; aS pari L R. 243, 


< . 


. 
4 


with. or modify the 


83 . a °, 3 

notice, As I understand, the observations 
-iù Dayal Khushal v. Secretary of State for 
India. (3). they ‘do not in any .way conflict 


Or ily the view taken in the two 
cases just reférred to." “As; regards a similar 


. guit agajnst a public officer in res pect of any 


‘circumstances of that -c 


-But as T un 
. lying the de 


-of State for India‘in spite of the 


“In applying this p 


act purporting to be done by such public 
officer, I accept the view taken by this Court 
in Naginlal Chunilal v., Oficial Assignee 
(4).. The question whether a suit for in- 
Junction could be filed against the Secretary 
provisions 
expiration 
the notice 


ol s. 80 othe O, P. C. before the 
of two months fr®n? the date of 
was not decided in Hari v. Secretary of 
State for India (5). but the case was decided 
on the ground that in that suit and under the 
ase no injunction 
could be claimed against the Secretary. of 
State. The observations in that case at 
page 451* that the Court should, if possible, 
always require notice, however sħort, to be 
given relates to an ex parte injunction 
during the pendency of the proceedings and 
has nothing to do with the point we have to 
consider, 


- I am aware of the weight due to the con- 


‘tary vitw taken in Secretary of State 


for India v. Kalekhan (6) and in 
Muradally Shamji v. Long (7). I have care- 
fully considered these decisions, and the 
wording of s. 80 in the: light of the argu- 


` .ments urged at the Bar; but I still think 
. that the view taken in-th 
-eisions, which I have above 


.the right view. I agree that the words “in 
‘respect of any act 


e Bombay de- 
referred to is 


| purporting to be done” 
apply tothe “public officer” only and not to 


the Secretary of State for India in Council. 

derstand the principle under- 
he decisions, which I am prepared to 
follow, itis independent of these wosds and 
in my opinion, applicable to suits against 
the Secretary of State for India as well as 
to sults-against. public officers, The really 
difficult question is whether the imperative 
provisions of the section do not e 
application of the principle b 
such considerations as may arise 
injunction where the “necessity 
medy by way of an injunction i 


ased upon 
in suits for 
fer the re- 
S made out. 


rinciple, this 
3) 39 Tod. Cas, 122; 22 Bor, L R Ha i Hag 
4) 17 . Cas. 876: 37 B. 243; 14 Bom. 

6) 2T B. 424; 5.Bom, L. R. BL WB AA, 

(6) J Ind. Cas. 917; 37 M. 113; 23 M. L. ; 
MW. N: 186; 12 M, L Wa gone) 22 ML. J. 181; (1912) 
iT) 53 Ind. Cas. 627; 44 B. 555; 24 Bom. P. R. 980. 
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followed the ratio decidendi of the English 
decisions in Attorney-General v. Hackney 
Local Board (8) and Flower v. Local Board of 
Low Leyton (9). In the sections which were 
‘under consideration in these two cases, the 
provisions as to notice were not less impera- 
tive than the words of s. 80 of the Code; 
and the decisions were not in- any sense 
dependent upon the view whether the ex- 
pression was “act purporting to have been 
done” or “purporting to be done”; They are 
based on the broad consideration of the 
object of the notice and of- the necessity-for 
a speedy remedy according to the nature’ 
of the wrong complained of. It is true 
that in virtue of the provisions of the Public 
Authorities Protection Act, 1893 (56 and 57 
Vict. c. 61) these English decisions have 
not thesame value now as they had before 
the Act was passed so far as their actual 
application isconcerned. When this Court 
adopted - that view sin. dealing with the 
point as to notice under the old District 
Municipal Acts of 1873 and 1884 it was 
based upon this broad consideration though 
partly it was based upon the effect of the. 
words ‘ anything done or purporting to have 
been done” used in s. 48 of Bombay Act II 
of 1884. - [See Skidmallappa Nurandapra v, 
Gokak Municipality (10) and Harilal Ram- 
chandlal v. Himat Manekchand (11)]. The 
rule contained in s. 80 isa rule of procedure 
and does not affect in any way the cause of 
action or the rights of the parties. If the 
cause of action requires an immediate 
remedy by way of injunction, and if s. 80 
is literally applied, the party aggrieved 
would have no remedy. It seems to me 
that this Court has accepted a view which 
isin consonance with justice, equity and 
good conscience, which is not in any sense 
based upon any technical rule of English 
Law, and which isin accordance with the 
rule that has been followed in England in 
caseg where the provisions as to notice were 
no less stringent than we have here. 

It is desirable that ¿his question should 
be decided one way or the othcr in a manner 
which would be practically final and leave | 
no scope for such elaborate argument as is 
unavoidable under the present state of the 
decisions. I have not overlookéd the desir- 
abilfty of having this.question considered 


2 (1875) 20 Eq. 626; 441. J. Ch. 545; 33 L. T. 244, 
9) (1877) 5 Ch. D. 347; 46 L. J. Ch. 621; 36 L. T, 
760;-95 W. R. 545. . 
“{10) 22, B. 60% 11 Ind. Dec. (N9s.} 985. 
(11) 285. 636; 11 Ind, Dec. (x, 8.3.1008, 
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by‘a Full.Bench of this Court, but under 

the “cireumstancés of this case, we both 

agree, ibis not necessary to doso. 

_. It remains to consider whether this is a 
e1se, in which the relief by way of injunc- 
tion was essential to meet the requirements 
of the case. On a consideration of the ad- 
mitted: facts it seems to me that it was. It 
appears that the shop-keepers as a class 
ware not taxed in 1921 either as to the ad- 
ditional Police or compensation charges. 
In April and May 1922 the Sub-Divisional 
Magistrate made enquiry as to the extent 
of their business in saris in the next prece- 
ding year; and in the result in June 1922 the 
shop-keepers were required to pay Rs. 92,874 
for- Police charges and Rs. 3,04546 
during three years ending with June 1924, 

“The amount payable for the first year was 
one-third of the total amount and it was 

‘payable in three instalments. In default 
of payment of any one instalment, the 
whole amount for @ll the three years was 
to become payable. It appears that the 
plaintiffs, (exclusive of the plaintiffs who 

‘have withdrawn from the suit) had to pay 
on the lst July 1922 a substantial sum; 
and in default of payment they were liable 
to pay the whole amount for all the three 

- years (see notice Ex. 94). We also know 
-thaton the 12th June the Collector had told 
them that the orders were not likely to be 
modified. We also know that when the 

_ temporary injunction was refused on the 
3Uth June, the Collector immediately pro- 
céeded to enforce the notices, with the re- 
sult that the shop-keepers had either to pay 
the lst instalment or to incur therisk of the 
liability to pay the whole amount at once. 
Tt is urged that after all it was a case of 
money payment, and plaintiffs could have 
waited for two months. It appears, however, 

“that the waiting would have been more or 
less formal so far as the-defendants were 
concerned, as it is clear from the conduct of 
the Revenue Authorities immediately after 
the temporary injunction was refused by the 

‘Trial Court that hey were not going to re- 
consider the question. In a case of this 
kind where a class of persons is t&xed 
heavily, as in this case, it would not be fair 
to treat the position as one of ordinary 
pecuniary liability of an individual gnly. I 
am satisfied thatthis is a case in which at 
the date of the suit a situation had arisen 
which was calculated to cause serious ap- 
prehension} in the minds ‘of the plaintiffs 
that irremedjavle damage ntight be caused 
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to their business as dealets in saris, unless 
the enforcement of the arders'were stoppede 
at once. The remedy sought by Way of 
injunction was appropriaté aad necessary to 
safeguard their interests under the circum- 
stances, I think; What the suitfs not open 
to pe objection based on s,e80 of the 

The other preliminary objections raised 
on behalf of the defendants» may be briefly 


‘dealt with. Itis urged that ss. 80 and 8! 


of the District Police Act are a bar to this 
suit. Ido not think that this argubient is 
sound. Section t0 hag no application as 
this is not a suit of the character contemp- 
lated by s. 80 sub-s. (4). As regards s, 81° 
also it seems to me that it creates no bar 
to the present. suit. The orders published 
by the Government do not require a parti- 
cular class of persons to perform some duty 
oract or to conduct or order themselves in 
a particular manner. It is an order practi- 
eally directing the Collector to recover the 
particular amounts from a class of persons, 
That does not appear to me to be an order 
to any particular class of persons (i. e., in 
this case the shop-keepers) to perform any 
duty or act or to conduct or order them- 
selves in a particular manner. Besides it 


.seems to me that s. 81 provides an addi- 


tional remedy which the party concerned 
may follow but it does not bara suit, which 
it may be otherwise open.to the party to file... 
It is further urged that. the suit is barred 
by s. 4 cl. (f) of the Bombay Revenus 
Jurisdiction Act, a3 it is in effect a suite 
to set aside a cess or rate authorised - 
by Government, under the provisions of 
the Bombay District Police Act. This 
clause cannot apply in terms to.the order 
as to compensation amount as the Govern- 
ment is not empowered by s. 25-A of the 
Bombay District Police Act to levy any cess 
or rate and the section refers to cessor rate 
authorised by Government and not to cesg 
or rate authorised by the District Magist- 
rate with the previous sanction of *the 
Commissioner. Apart from this ground it is 
clear that the provision cannot apply where 
the legality of the order of the Govern- 
ment is questioned. It would apply toa 
cess or rate which is authorised, that is, 
legally authorised by the Government. In 
the present case the legal basis for the 
action of Goverfiment is questioned, and I 
think that the suit is, not barred*)by this 
clause even as regards the tix relating to 
the addition&l Police charges, provided it 
` e 2 
e e 


moe 
3. Š: 
is established that the- rate is not legal. 
Thus the objection would apply to the 
Police . charges, if it be proved that the 
rate, is legally authorised. It ig necessary, 
.therefore, to determine the.merits of the 
ASING as to the legality of the rate or 
As regards the merits it will be conveni- 
ent to deal with the questions asto the 
additional. Police, and the compensation 
money quite separately. The provisions of 
es. 25 and 25-A, though similar in certain 
respeats, are different in material particu- 
lars and im order to avoid confusion I shall 
deal with the two tatters quite independ- 

- ently of each other. > < .. 
As regards the additional Police, the 
authority of the Governmentis derived from 
as. 25 and 26. 

* oo x * 

. The objections taken tọ the legality of 


the Government Notification of the -6th 


June, 1922 so far as it relates to the Police 
charge are these :— ohh se 
(a) First that the Government having 
once decided to levy the.Police charges from 
thé male adult Momins of . Malegaon, they 
could not alter the order.and direct the 
whole of{t to be levied from the .shop- 
keepers. bs y bit -> 
(b) That the Government have no power 
under the section to make A pay for B, and 
that the order requiring the shop-keepers 
to pay on behalf ‘of the. Momins is illegal. 
(c) That after the Municipality made a 
default in payment of the rate levied in 
the first instances the Government could 
direct the Collector to.recover such rate or 
tax but the Government could not impose 
@ new tax or a rate instead of the first rate 
or tax and ask the Collector to recover it 
directly without first calling upon the 


Municipality to pay the amount or assess 
e the rate under sub s. (4) of s.. 25, Be ge 


(d) That therate in question is not a rate 
8n property ; 6 ` F : 

(eg That the powers are not exercised by 
the. Government fairly but wantonly, 
arbitrarily and oppressively : 

(f) And lastly that no retrospective 
operation could be given-to the notification. 

As regards the first objection it is true 
that the Government first ordered the ad- 
ditional Police for one year and ordered. 
the charges to be levied bye tax imposed 
upon the,male adult Momins of Malegaon. 
The Mgmins are weavers and form nearly 
three-fourths of the population of that town, 

s L 

e . 
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The second notification directed ` empploy’ 
ment ofthe Police in effect for two ‘years. 
As regards the second year’s charges the 
objection wonld not apply. But that is” not 
a sufficient answer to the objection. Under 
the section the Government have the power 
to give directions as to how the charges 
shall be recovered: ‘and s. 21 of the Gene- 
ral Clauses Aet (Bombay Act I of 1904) 
provides that “Where by any Bombay Act, 
a power to issue notifications, orders....... 
seu Kaga is conferred, then that power in- 
cludes a power, exerciseable in the like 
manner and subject to the like sanction and 
conditions (if any), to add to, amend, vary | 
or rescind any notifications, orders............ 
so issued", If this section applies ït 
affords a complete answer. to the objection 
raised on behalf of the plaintiffs. The Act 
was passed long after the Bombay District 
Police Act of 1890, and unless it were clear 
that this provision ‘applies.to Acts already 
passed it would not help the defendants. 
The scheme of the Act is to distinguish be- 
tween the provisions which are intended 
to apply to all Bombay Acts and those 
which are intended to apply: to Bombay 
Acts made after the commencement of the 
Act. The use of the words “any Bombay 
Act” in s. 21 indicates that the section. 
was intended to be of general application. 
Therefore, it was perfectly open to the 
Government to alter the first Notification if 
minded to doso. - 

The second objection is more difficult. It 
is clear that the Government have no power 
under the section. to call upon A to pay 
for B as an agent of B. Itis opento the 
Government under sub-s. (2) cl. (b) to ° 
charge any section or sections or class or 
classes of persons, and under the powers 
mentioned in s.. 2} of the General Clauses 
Act it is open to them, to add, to nes 

ut 
under the section the Government cannot 
call unon A to pay on behalf of B. The 
proposition as thus stated is not seriously 
contested by the learned Advocate-General.. 
The plaintiffs’ case rests upon the use of 
theewords “on behalf of the Momins” in 
the notification and the facts disclosed in 
the correspondence commencing with 7th 
December, 1921 and ending with” the noti- ` 
ficatior?. of the 6th June, 1922, between 
the District Magistrate, the Commissioner 
and the Government.” The notice issued 
by the Sub-Divisional Magistrate refers to 
the new class-of persons asazentsof the 


A. 
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Momins, and theevidence of the District 
Magistrate (Ex. 131) shows that the 


plaintiffs were regarded as the agents of the’ 


Momins. * The use of expression “on behalf 


of the Momins” in the Government noti- 


fication is consistent only with that view. 
lf the matter: rested there I think the 
objection would be good, as the plaintiffs 
or the shop keepers of Malegaon are in no 
sense the agents of Momins. 

But the effect of the notification in law 
is clearly to impose a new tax on the shop- 
keepers. In the written statement this is 
made clear. I have already quoted that 
passage from’ the written statement and 
in my opinion, this paragraph has. been 
justly criticised by the learned Counsel 
for the- plaintiffs as involving a change of 
front on the part of the defendants. That, 
however, does not enable him to get over 
the difficulty of the notification. We have 
to consider the true legal effect of the noti- 
fication ; and taking its effect to be that 
a new- tax or rate is imposed upon shop- 
keepers’ of Malegaon, it is within the powers 
of the Government, under the section. 
It is hardly reasonable to declare it to be 
illegal, when on that footing it is within 
the powers of the Government to impose 
the tax or rate which has been imposed. 
I am, therefore, unable to allow this objec- 
tion as the effect of the notification is with- 
in the scope of the authority of the Gov- 
ernment, Jt may he said that this view is 
subject to the criticism that it is practically 
allowing the Government to substitute a 
new notificalion for one which cannot be 
justified in its entirety. But so long as 
: in substance it is a tax or rate on another 
class of persons living within the area con- 
cerned, it is within the legal authority of 
the Government and as the Government 
-have sought to support it on that footing, 
I donot see how it can be declared to be 
illegal. I need hardly observe that the 
Court is not concerned with the propriety 
of the new tax or rate.” We are concerned 
with its legality and that is the only point 
with which I am dealing. It is for the 
Government to consider its propriety as 
the. Legislature has laid the obligation of 
détermining the questions mentioned in 
‘that section upon that authority. 

As regards the ,objection (c) it i$ clear 
that under sub-8. (4) the Government have 

to ask the Municipality of Malegaon to pay 
the amount and assess the tax or rate con- 
formably to their orders. In the present 
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case the Government asked the Municipal- 
ity to recover the tax or rate levied in ihe 
first instance (Ex. 96). The Municipali- 
ty was unable to recover it from the Mo- 
mins and made a default in payment. The. 
Government then reconsideréd the position 
and imposed a taxor rate which was a new 
tax on a different section or class of inhabi- 
tants. If the Government were re-imposing 
the old tax or rate they would be justified 
in acting upon the default of the Munici- 
pality which had undoubtedly taken placa,e 
But if the tax is to be justified as atiffer- 
ent tax or rate and not as theold rate on 
the Momins the legality 8f the course adopt- 
ed by the Government must he considered e 
on that footing. It is clear under the pro- 
viso to s. 26, sub-s. (2), that, the Government 
can ask the Collector to recover the {ax or 
rate in respect of which the Municipality. 
has made a default. And I think it was 
obligatory upon the Government to ask the 
Municipality under subs. (4) ofs. 25 to 
recover this amount; but in the notifica- 
tion they acted upon the default already 
made by the Municipality. Asa practical 
proposition it may be a correct view to 
take : and even legally it would be correct 
ifthe same tak or rate were to bë levied, 
Butin the present case the legality of the 
tax or rate can be established only on. the 
footing of its being a different tax or 
rate on another section or class of the 
public of Malegaon: and the Munici- 
pality was not called upon to pay or tq 
recover that tax. We have to consider e 
the effect of this omission. I think that 
an obligatory provision in the Statute 
cannot: be allowed to be ignored without 
adequate grounds. The effect of this omis-e 
sion on the legality of the levy by the 
Collector is a question of some difficulty. 
In tke present case, it is clear, that the 
Municipality had been unable to do any- 
thing in the first instance : and the Muni- 
cipality had in effect said so. I am nof 
prepared to hold that though the tax òr - 
rate may be legal-;its recovery by the ol- 
lector is illegal under the circumstances, 
At least as regards the class of income-tax 
payers undoubtedky there was a default by 
the Municipality and, to that extent the 
direction to the Collector is quite regular, 
And when it is partially legal, for the rest 
the direct reference to the Collector is in 
the nature of an irregularity, which cannot 
affect the legality of the tax. . o : 
‘The objection that it is nota rate on 
5 e 
2 e 


bw O 
| property as described by the Government 
in she notificatton has no substance in it. 
It does not matter to my mind whether 
it is a taxor rate on property. Itis a tax 
determiped on the fogting of the extent of 
‘the business done during the previous 
years bY the shop-keepers. It is in no way 
dependent upon their continuing the busi- 
ness during the period of the revovery of 
‘the rate: not does it depend upon the 
e extent of the business actively done dur- 
‘ing the period.” Therefore, it is preferably 
a tax on, the shop keepers as a class of 
persons living ate Nalegaon; butit is un- 
doubtedly one or the other and the objec- 

‘tion appears to’ me to be profitless. 

The next objection is that this tax or 
rate on the shop-keepers is wanton, arbi- 
trary, and oppressive. This objection can 
be more appropriately dealt with along with 
the similar objection as to compensation 
charges. 

_ As to the last objection about the retros- 
pective operation of the notification I 
doubt whether it is really retrospective for 
it is an order to recover during the period 
after the‘notification certain charges in- 
curred eand to he incurred. But whether 

` retrospective or not in its operation it is 
clear that it is within the powers of the 
Government under s. 25 read with s. 21 
of the Géneral Clauses Act. I hold, there- 
fore, that the notification so far as it re- 
lates to the Police charges is not illegal or 


: * ultra vires. 


As regards the compensation charges the 
powers ofthe authorities are defined by s. 


25-A which is as follows:— 
* * * % 


* The facts about the compensation money 


have been already stated. It is relevant 
to note that after the Commissioner passed 
his orderson the 16th and 17th August 
(Exs. 134 and 104), there'is nothing to 
e show that under s. 25-A, sub-s. (1), cl. (b), 


. . the District Magistrate asked the Collector 


to. realise the amount as had been directed 
by the Commissioner. The District Magis- 
trate does not appear to have been satisfied 
with the Commissioner's orders as to the 
. method of realisation; and whether on 
(that account or for any other’reason he re- 
frained from taking the step required by 
sub-s. (1), cl. (b). Then jn December the 
. District Magistrate started the correspond- 
` ence ggain. Ultimately in March 1922 the 
District Magistrate re-opened the „subject 
` with the iceult that the Government issued 
e 
e . 
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the notification in question and then the 
Commissioner and the District Magistrate 
were all agreed as to how the amount was 
to be‘recovered. Then on the 12th June 
the District Magistrate took for the first 
time thé step contemplated by subs. (1), 
el. (by and he wrote to the Collector to re- 
cover the amount in the manner indicated 
in his letter of the 12th June (Ex. 110), 
It is not obligatory to ask the Municipality 
to recover the amount under this section. 
It may also be observed that the author- 
ities mentioned in the section are the Dis- 
trict Magistrate and the Commissioner and 
not the Government. . 

The objections urged against the notifi- 
cation so far as it relates to this amount 
are these:— . 

(a) The District Magistrate having once 
decided the question and the Commissioner 
having passed his orders on revision the 
question as to who were liable to pay was 
finally settled and could not be re-opened. 

(b) The Government have no power to 
interfere in this matter under. 25-A. 

(c) The direction that the money should 
be recovered from the “ shop-keepers” on 
behalf of the Momins is illegal. 

(d) That the powers are arbitrarily, want- 
only and oppressively exercised by the Dis- 
trict Magistrate and the Commissioner in 
so faras‘they make shop-keepers pay the 
whole amount, which is justly payable by 
the Momins. 

(e) That no further inquiry was made as 
is contemplated by s. 25-A or as was sug- 
gested by the District- Magistrate in his 
letter of 7th March 1922 before the plainte, 
iffs were taxed. f 

As regards the first objection the Advo- 
cate-General has relied upon s. 21 of the 
Bombay General Clauses Act; but there is . 
a difficulty in holding that g. 21 applies to 
orders made by the District Magistrate 
under s. 25-A, sub-s. (1). Sub-section (4) 
provides that every declaration, assess- 
ment, direction and order made hy the 
District Magistrate under sub-s. (1) shall 
be subject to revision by the Commissioner 
but save as aforesaid shall he final. The 
express provision as to finality would ap- 
parently exclude the application of s, 21 of 
the BembayGeneral Clauses Act. It is diffi- 
cult to reconcile this prdvision as to finality 
with the idea of his .being able .to vary it 
from time totime. The question whether 
the Commissioner can revise it from time 
to time eis môre difficult.” Having regard 
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to the nature of the powers conferred by 


“the section, it has been argued that with- 


-the reference to the orders and the dirfec- 
tions made under sub-s. (1) the Legislature 
intended finality and that the idea ofre- 
-vising the same from time to time is re- 
pugnant to the scheme and purpose of the 
section. I do not desire to decide this 
point, as in the view I take of the facts 
of the case on this point, itis not neces- 
sary to do so. Assuming, without decid- 
ing, that the declarations orders, etc., made 
under subs. (1) with the previous sanc- 
tion of the Commissioner would be final, 
and that the Commissioner could not re- 
vise the same from time to time thereafter, 


- in the present case it is not shown that 


the District Magistrate passed any orders 
under sub-s. (1) cl. (b) requiriug the Col- 
lector to recover the amount in any parti- 
cular proportions from the .inhabitants of 
the local area or from any defined class 
before he wrote the letter of the 12th 
‘June 1922. (Ex.- 110). It is true that the 
Commissioner passed his orders on or be- 
fore the 17th August 1921: but asappa- 
. rently there was a difference between the 
District Magistrate and the Commissioner 
as to-the class of persons from whom and 
the’ proportion in which the compensation 
money was to be recovered, the District 
Magistrate appears to have waited until he 
got an opportunity to re-open the matter 
on the 7th December. 
matter was taken up by his successor in 
March 1922, and as a result the Govern- 


-ment and the Commissioner accepted the . 


District Magistrate’s proposals. Then with 
the sanction of the Commissioner for the 
first time the District-Magistrate required 
the Collector to recover the amount on the 
new basis. Whether the District Magistrate 


- was -thus justified in waiting from August 


“1921 to June 1922 in taking action under 
cl. (b) is quite a different matter. In de- 
termining the legality of the present orders 


“I am not concésned with the propriety of 


that attitude on the part of the District 
Magistrate. But the order of 12th eJune 
1922 made with the sanction of the Com- 
missioner and communicated to-the Collec- 


‘tor is the rst order of its kind on the 


record. I may here refer to ‘Ex. 150 
which is a memo signed by the District 
. Magistrate and Cdlector and addressed to 
the Mamlatdar asking him to realise the 
amounts to, be recovered+ from the class 
of inceme-tax payers who were Momins, 


But finally the ~” 
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It is to be remembered. that the Cemmis- e 
sioner had specified two*classes of iLe 
Momin adults of Malegaon.. As regerds 
class J, there was no difference between 
the District Magiŝtrate and thé Commis- 
sioner. Though there is no letter by the 
District Magistrate asking the Collector 
to recover the amount payable by the in- 
come-tax payers underclass I, this memo 
would indicate that without any: formal. 
compliance with the requirements of s. 25- A® 
(1) (6), the District Magistrate and C8llector 
ordered the Mamlaidgr to “realise the 
amount or that this letteritself was a for- 
mal requisition in respect of this class’, 
of persons, At any rate the fact remains 
that as regards class II there was no letter 
from the District Magistrate to the Col- 
lector before 12th June 1922. As regards 
the class of income-tax payersthe letter 
(Ex. 150) was the firstintimation to thelccal 
officer at Malegaon to recover the amount 
payable by that class under the Commis- 
sioner’s order dated 16th August 1921 (Ex. 
134). There is no such intimation in the 
case of class II, asto which thecorrespond- 


‘ence had been started again by the Dis- 


trict Magistrate by his letter of the 7th 
March 1922. As against thisit may be 
urged that. the letter of the 30th Decem- 
ber 1921 addressed by the Commissicner 
to the Collector would not be appropriate 
unlees the District Magistrate had alreedy 
written to the .Collector to recover the 
compensation. I do not. think.that such? 
an inference can arise, as the letter relates 
to the Police charges also, with -respect 
to which it is clear that no intimation 
could have been given to the Coltector 
to realise the charges. It is true that 
s. 25-A makes a clear distinction tet- 
ween the District Magistrate and the 
Collector. In fact the same officer occupies ° 
two capacities. This circumstance at 
times tends to obscure the essential legal 
distinction in official correspondence? But 
on the present record ‘it is a fair inference 
that until the 8th March 1922 no attempt 
whatever was made to recover’ the amount 
and that until 12th June the District Magis- 
trate did not require the Collector to 
recover the amount as provided ins. 25.A 
(1) (b). This inference is consistent with 
and derives stpport from the wording of 
para. (4) of the memorandum of*,the Dis- 
trict Magistrate (Ex. -108), in which he 
refers tothe orders to bẹ issued to the 
Collector for the recovery of the sums dug. ` 
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Therefore, the final direction under sub-s. 
(1) (b) revised by the Commissioner as con- 


templated by aub-s. (4) is that given by - 


Ex. 110 -at least*as regards class Il of shop- 
keepers. Pant 

Apart from this condideration it is clear 
that wher the Commissioner made his order 
of the 16th August, 1921, 9 reservation was 
made as to “such other inhabitants of the 
said town as may be hereafter notified”. 

_ But as the new class ofshop-keepers how 
motified is not in additicn to the class of 
Momifis but in the eye of the law in sub- 
stitution of class JI of the adult male Mu- 
hammadan inhabitarfts other than income- 

e tax payers .as‘previously notified, it in- 

” volves a substantial change : and its validi- 
ty must depend upon the Commissioner's 
power to alter it, As.the stage of finality 
contemplated by the provisions of sub-s. (4) 
was not reached, and as the subject was 
still open to the District Magistrate in con- 
sequence of his having made no requisition 
on the Collector under sub-s. (1) (b), it does 
not matter to my mind whether there 
was anysuch reservation in the: Commis- 
sioner’s order of the 16th August. This 
objection, therefore, fails. 

As regards- the second objection the 
section does not refer to the Government at 
all. The , Commissioner’ was substituted 
for the Government in the section by 
Bombay Act III of 1915: and while the 
position that the District Magistrate and 
the Commissioner may consult the Govern- 

ement is intelligible, the Government has 
no authority under the section in the purely 
legal -aspect of the question. The Dis- 
trict Magistrate and the Commissioner are 
éhe authofyities we are concerned with under 
s 25-A, and the legality of their action 
as such is to be consideged. 

As regards the third objection I would 


. © not repeat what I have said with reference 


to the same objection as to Police charges. 
The really effective document in this matter 
is mot. the Government notification, but 
the ‘order that was communicated by the 
District Magistrate on the 12th June 1922 
with the sanction of the Commissioner as 
disclosed in the correspondence. As I have 
already pointed out the order to make A 
pay for B would not be legal: but the 
simple order to make A pay would be 
legal. That is the effect of the order : and 
I take jhé same view, as in the case of 
Police eharges, om this point. It does not 
matter whether A isable to zecoyer* it in 
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any indirect form from. B or nots: nor 
does it matter whether ultimately’ A is 
able to recoup himselfin trade hy taxing 
the article in his dealings with any other 
persons. So far asthe legality of-the tax 
is concerned, in my opinion, it does not 
matter whether the intended economic 
adjustment takes place as between the” 
persons ,taxed and. those who deal with them 
in saris and yarn at all and ifso, to wha 
extent. 6; 
This brings me to the next vbjection that 
this tax or rate is wanton, arbitrary. and 
oppressive and as such not legally recover- 
able. Sir Chimanlal Setalwad hasrelied upon 
the observations of West, J., in Nagar Valab 
Narasi v. Municipality of ‘—Dhandhuka (12) 
and generally uponthe summary given-in 
Maxwell on Interpretation of Statues under 
the heading “Construction ` to prevent 
abuse of powers” in Ch. IV, s. II (pages 
226—34, 6th Edition.) It is necessary: to 
bear in mind the basic principle of inter- 
ference by Civil Courts in matters which 
are assigned primarily to the discretion of 
public authorities by the Legislature. Differ- 
ent Judges have expressed in.. different 
language what appears to me to be the 
same principle, the language being adapted 
to the requirements of the particular case. 


. I shall quote afew passages as containing 


an enunciation of the principle which 
underlies the particular abjection : 


In Duke of Bedford v. Dawson (13) Sir 
George Jessel, M, R. (page 358*) observes: — 
“This means that when the words ‘for the 
purpose’, are used, that does not imply what 
the plaintiff or some body else may think - 


-the purpose, or what the Court may think 


is for the purpose, but it means what 


‘the public body entnisted with the power 


by the Legislature may in their honest» 
and reasonable exercise of judgment think 
necessary for the purpose. They are to be 
the Judges, subject to this, that if. they 
are manifestly abu8ing their powers, ‘and 
purporting to use the land for a purpose 
for which manifestly it is not intended, 
the Court will say it is not a fair and 
honest judgment, and will not- allow .it. 
But subject to that limit they are the per- 
sons to decide.” It may be stated in the 
words èf Lord Esher, M. R, in R. v. Vestry 


(12) 12 B. 490; 6 Ind. Dec. (x. s.) 810. 
(13) (1873) 20 Ba. 353; 411. J. Ch. 549; 33 L.T. 
156. 


*Page of (1875) 20 Eq [Ed] ~~". 
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of Sj. Pancras (14) (page 375*) “If 
people who have to exercise a public 
duty by exercising their discretion take 
into. account matters which the Courts 
consider not to be proper for the guid- 
ance of ‘their discretion, then in the eye 
of the law they Rave not exercised their dis- 
cretion.” In Sharp v. Wakefield (15), Lord 
Halsbury, L. C. observes as follows (page 
1791) :—‘‘An extensive power is confided to 
the justices in their capacity as justices 
to.be exercised judicially; and ‘discretion’ 
means when it is said that something is 
to be done within the discretion of the 
authorities that that something is to be 
done according tothe rules of reason and 
justice, not according to private opinion: 
Rooke’s case (16), according tolaw and not 
humour. It is to be, not arbitrary, vague, 
and fanciful, but legaland regular, And 
it must be exercised within the limit, to 
which an honest man competent to the dis- 
charge of his office ought to confine him- 
self.” I have selected these passages as 
indicating the range of the Court's powers 
to interfere with matters confided by the 

Legislature to public authorities. 
"In dealing with this point we have to 
bear in mind the special purpose of s. 25-A, 
the’ extent of the powers given to the 
District Magistrate and the Commissioner 
for determining the amount and fixing the 
proportion in which it may be recovered 
from different classes and tle manner of 
recovering it, and the wide discretion 
given to them to meet theexigencies in a 
disturbed area. This is equally true of the 
powers conferred upon the Government 
under s. 25 also. On the other hand we 
have the fact that-a large sum of nearly 
§,00,000 (in round figures) on account of 
compensation, and if we include about 
. Rs. 93,000 for the Police charges for two 
years nearly six lacs were to be recovered. It 
was the view of the publi¢ authorities at 
least of the Cominissioner and the Gov- 
ernment in 1921, that the mhabitants of this 
area responsible for the amount were the 
Momins and they Were proposed to be 
taxed then in two ways: income-tax payeys 
to pay on certain scale and the adult 


male Momins to pay equally, provided 
(14) (1390) 24 Q. B. D. 371; 5) L. J. Q. B. 214; 62 L, 
. 449; 38 W. R. 3ld; 54 J. P. 339. 
(15) (1831) A. ©. 173; pel. J. M. C. 73; 6f L. T. 189; 
89 W. R. 551; 55-J. P. 197. 
(16) 5b Oo. Rep. 93 at p. 1002; 773 R. 299. 
“*Page of (I8 24 Q. B.D.—|Hd.] 
{Page of (1891) A, Gi Ha.) ‘ 
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that a Momin having more looms than. 


one was to count asan extra unit foreach - 
loom in excess. of one.. Apparently there. 


ae re ig 


was difficulty felt by the Municipality in 
realising even the amount of about 


Rs. 50,U00 (fifty thousand), which was then - 


the only charge under s. 25, and apparently 


no effort was made to recover the bigger. 


sum of compensation, under-s. 25-A. When 
this difficulty was realised the authorities 
on a re-consideration taxed the inhabitants 
in a different way withio the limits pres- 
cribed by law as now found. The elass 


of income-tax payers’was kepé exactly. 


the same: but for class®II of adult male 


Momins a comparatively small class of shop-- 
keepers was substituted and they. were. 
required to make up the whole. of the. 
balance of both the charges in three years... 


This class consisted of Momins and non- 


Momins. In effect about.a hundred shop-. 
keepers were called upon to pay nearly- 
six lacs of rupees in three years: and. if. 


we exclude Rs. 38,000 the total’ amount 
payable by the class of income-tax payers 


according to the figures supplied by the: 


learned Advocate General, the balance 


payable by the ‘shop-keepers would be,. 


nearly, 5,60,000. 


“Out of 102 shop-keepers 48 are Hindu. 


shop-keepers and their total liablity com- 


pared tothe total liability of the Muham-. 


madan shop-keepers would be roughly 


in the ratio. of 17 to 7 thatis the Hindu. ` 
shop-keepers would have to pay nearly . 


3,96.000 and the Muhammadan shop-keepers 
would have to pay about 1,64,000, I have 


taken this ratio from the figures given: 


by the Advocate-General, according . to 


which out of a total of Rs. 2,37,000 and odd. 


the Hindu shop-keepers (48 in number) 


and the Muhammadan shop-keepers would 


“would have to pay Rs. 1,68,000 and odd. 


have to pay Rs. 68,000 and: odd which. 
works out roughly the ratio of 17 to 7.. 


Both the ratio and the figures are rough . 


and intended only to indicate broadly the 


effect of the orders passed in June 1922, . 


In a population of about twenty-five thou- 
sand persons only about 100. people are 


selected to pay up such a heavy amount.. 


The Momins generally, who according to 


the authorities even now are responsible ` 


bat from whom itis either 
or impossible to erecover ‘the amount, are 
to bə left practically exempt so far. ag 


inconvenient . 


the direct taxation is” concerned... They . 


will have to pay indirectly, to some ym 
. . ry 9 P 


39 a, 


vertain extent it, they ‘ate effectively taxed 


. through the medium of the saris. It is 


also pointed out that this class of shop- 
keepérs is detegmined without any special 
inquiry with ¢he result that the list 
includes according to the appellants three 
or four person’ atid according to-both sides 
one person in. whose (favour) an order for 
compensation has been in fact made. This 
has. been stated on a comparison of the 
lists Exts. 164 and 166. In view of 
these facts it is urged for the appellants 
ethat the tax is wanton, arbitrary and 
oppressive. On the other hand we have 
the fact that these amounts are to be levied 
from the inhabit&nts of Malegaon. An 


. attempt to recovor it from the adult male 


Momins had failed in thecase of Police 
charges and for the compensation money 
such an attempt was not orcould not be 
made. The levy was of an emergent nature 
and for nearly one year nothing could 
be done. ‘The Government and the 
authorities had to decide upon the best 
method of recovering it under difficult and 
somewhat baffling circumstances. They 
acted upon a basis which is intelligible. I 
have referred to these facts as represent- 
ing the other side of the question. But 
we havé to consider only whether there is 
any sufficient ground to hold that their 
judgment is so unreasonable under the 
wircumstances as to’ make it practically 
not a valid decision under the sections, or, 
in the words used in Duke of Bedford v. 
Dawson (18) whether it amounts to a 


e manifest abuse of the powers conferred 


upon the authorities. I am of opinion 
that no manifest abuse of power by the 
authorities is made out; nor can I say 
that they have taken into consideration 
any matter which it was not legally proper 
for them to consider. 
of the argument urge on behalf of the 
appellants I am unable to hold this tax 
to be wanton or arbitrary. There is a 
*method in the taxation which is intelligi- 
blə and according tothe opinions of the 
authorities, the adult male Momins will 
be taxed indirectly. As regards its being 
oppressive it must be remembered that 
there is a certain degree of hardship in 
guch punitive taxation in a disturbed 
area, which may be treated almost as a 
normal incident of it, We need not take 
that into account, There is no doubt a 
certain.degree of extra hardship, and in 
my opinion a real Rardship, in such taxa- 
? Peg á x 
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tion when onlya small group is selected 
to make up such a large amount.. But 
what we have to consider is wheth&r its 
operation is calculated to be oppressive 
so as to render it liable to be set aside. 
On the materials.on this record 1 am 
unable to hold that it could be. justly 
described as oppressive in that sense. In 
my opinion the evidence led on behalf of 
the plaintiffs to prove that this has dis- 
located the business of some shop-keepers 
is not satisfactory and I hold that the 
allegation isnot proved. But the nature 
of the tax still-has to be considered with 
references .to its probable effect upon those 
who are taxed. Itis clear that the nature 
of the tax ‘is certain in its operation as 
regards the shop-keepers and very uncertain 
in its operation as regards its ultimate 
adjustment among the dealers with the shop- 
keepers. -After all it isa point in favour 
of the appellants that the class of shop- 
keepers is taxed more because the amount 
cannot be recovered from the adult male 
Momins than because the shop-keepers are 
themselves primarily liable. It is clear, 
however, that theorders represent an honest 
effort on the part of the authorities to 
arrive at the best working method of re- 
covering the amounts leviable under the 
two sections, and they have proceeded with 
calculation and consideration in dealing 
with a difficult situation. Iam, therefore, 
unable to accept the contention that these 
orders of the authorities areillegal on the 
ground of their being wanton, arbitrary and 
oppressive. I must say that I have found 
this point more difficult than the- other 
questions of law in the case. It is difficult 
to draw the line beyond which Civil Courts 
cannot examine this question. We have 
not to consider whether this is a proper 
and just mode of taxing the inhabitants 
or any class of inhabitants. within the 
area. It is for the District Magistrate 
with the previcus sanction of the Com- 
missioner to require the ‘Collector under 
s. 25-A (1) (b) toerecover the amount so 
determined in such proportions as he may, 
with the like sanction, draw from all inə 
habitants of the area declared under 
sub-s. (1) cl. (a) (ii) or from any section . 
or sections or class.or classes of such ` 
persons and it is for the Government to 
determine the same questions*under s. 25 as 
toPolicecharges. A‘Civil Dourt can interfere 
only when the discretion is exercised in such, 
a manner as to enable the Court to say that 

. , ti 
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- it is pot an exercise of the discretion 
` within the meaning of these sections. 1 am 
unable to hold that the discretion is. exer- 
cised in that manner inthis case. Beyond 
this I express no opinion eithér as to the 
justice or the propriety of the direction 
given by thè District Magistrate under 
s. 25-A (1) (6) or by the Government under 
s. 25, sub-s. (2). 

As to the mistake of including a per- 
son or persons in whose favour com- 
pensation is allowed, I have no doubt it 
can be and will be corrected by the Com- 
missioner under s. 25-A (2). In dealing 
with a large number of persons a casual 
mistake of this kind is apt to occur: and 
it cannot be accepted as a ground .for 
holding thatthe discretion is not validly 
exercised. ` 

As regards the omission to make any 
inquiry it may be pointed out that s. 25-A 
does not provide for any 
orders under s. 25-A (1) (b). The words 
“after such inquiry ashe deems necessary” 
are to be found in sub-s. (1) ci. (a) and 
do not govern cl. (b). There is no legal 
basis for this contention. The District 
Magistrate referred in his letter of the 
7th March 1922-to some kind of inquiry 
as regards the Hindus: and the Govern- 
ment in their letter of the 5th April 
required the District Magistrate to make 
such‘inquiry. No such inquiry has been 
made. The Sub-Divisional Magistrate made 
inquiry as to the extent of the business 
done by each shop-keeper. 1 agree with 
the view of. the Trial Court that this in- 
quiry was fair, though it is possible 


that in such rough and ready calculation . 


of the extent of the business some mistakes 
might have crept in. But the Sub-Divi- 
sional Magistrate Mr. Hulyal says in his 
evidence (Ex. 135, para. 9) that he made no. 
other inquiry. Thus in point of fact even 
the inquiry suggested by the District Magis- 
trate was not made. But as there is no 
legal obligation for makimg such an inquiry, 
I cannot attach any real importance to this 
omission. I cannotagree that the omission 
to hold an inquiry which wasonly depart- 
mentally arranged, is sufficient to vitidte 
the direction given by him under s. 25-A 
(1) (b). The provisions of s. 79 of the Dis- 
trict Police Act would condone such an 
irregularity in pro¢ddure. 

Lastly, I may mention that the point 
that it is nota rate on property was raised 
with reference to this part of the case also, 
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inquiry .as to’ 
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But the point has been alrfady dealt with; .. 
and I doubt whether it can apply to the 
Clause (b) of s. 25-A 
(1) is silent oa this point. It,4oes not refer 
to tax or rate assessed:on property as 
sub-s. (2) of s. 25 doeg. © . 

It is not suggested before us on behalf of 
the appellants that it was obligatory upon 
the District Magistrate. to require the. 
Municipality to assess and recover the 
amount of compensation undersub-s, (1), cl., 
(e); and I do not see how it could be sugges- 
ted in view of the wording of that clguse. 

I may mention that a fresh notification 
issued in May 1923 wag wferred “to in the 
argument. It reduces the Police charges 
to some extent, and imposes the additional . 
Police for the third year. In other respects 
it proceeds on the same lines as the notifica- 
tion in question, and does hot affect the 
decision in this suit. 

The result is that the appeal fails. 

As to costs, though it may be said that 
the wording of the notification affordsa basis ° 
for the suit, Ido not think that there is 
any good ground to depart from the usual 
rule that the costs must follow the event, 

I would confirm the decree of the lower 
Court with costs. . 

Kemp, J.—[After setting out the facts 
His Lordship proceeded:—] The first 
point raised is the question of notice under 
8. 800f the C. P. C., (Act V of 1908). The 
suit here is against two defendants, the 
Secretary of State and the District Magis. 
trate and Collector. So far ås the Secres - 
tary of State is concerned thé words of the 
section areclear. Nosuit may be instituted 
against him until the expiration of the two 
months’ notice required by the section, 
The terms of the section are imperative and 


“make no exception in the case of suits for 


an injunction and I do not consider that a 
Court òf Law is entitled tograft on to the 
plain wording of the section a qualifying 
clause excepting suits for an injunction— e 
a kind of relief which must have been in 
the contemplation of the framers of the 
Code when the section was drafted and re- 
drafted. Nor does it to my mind make 
any difference that the injury apprehended 
is immediate or irreparable. On this point 


‘I entirely agree with the judgment of 


Sadasiva Ayyar, J. in Secretary of State v. 
Kalekhan (6). . 

The case of a public officer requires a 
little more consideration, The Secretary of 
State agts through his shbordinates’ and 


ba 

| AA * Lege . 
an‘injunction ggainst his subordinate can 
afford sufficient rélief. The-words of the 


section restrichif the public officer's case >- 


the necessity ofethe notice to a suit for an 
act purporting to be done by ‘him in his 
official œapacity. ` Theeappellants contend 
that there was no such act by the District 
Magistrate or Collector but merely a threat- 
ened act, They say that at the date of the 
suit the Distyict Magistrate had rejected 
their petition (Ex. 111) to him and that 
ewhat they are suing him for is to prevent 
him oarrying out in his capacity as District 


Magistrate the order (Ex. 110) to the Col-, 


lector to carry out he Government Notifica- 
. tion No. 152 of 6th June 1922 and in his 
capacity as Collector the notices (Ex. 94) to 
the separate shop-keepers demanding the 
- amvunts at which they had been assessed 
under the same Government notification. 
They say the suit is in respect of something 
the 2nd respondentis going to do not in 
respect of something he has done. It is 
notin respect of the order lis. 110 or the 
notices Ex. 94 but in respect of the further 
acts threatened under them. Paragraph 10 
of the plaint states the appellants’ grievance 
on this point and prayer (b) of the plaint 
prays that both thé defendants may be 
yestrained from making the recoveries which 
were demanded by the Collector (purporting 
to act pursuant to Government Notification 
No: 152 of 6th June 1922 in Ex. 91). In my 
opinion, therefore, no notice is necessary so 
‘far as the suit is one for- an injunction 


-e against the 2nd defendant in respect of the 


amount of compensation ' mentioned 
prayer (b) of the plaint. 
T think, however, in so far as the suit is 
e for the declaration in prayer (a) so far as it 
relates tô the compensation which is impos- 
ed under s. 25-A of the Bombay District 
Police Act, 1890, by thé District Magistrate 
with the previous sanction and subject to 
revision by the Commissioner, the suit is 
*one in respect of an-act purporting to ‘be 
done by the District Magistrate and Collect- 
orein his official capacity. The act pur- 
porting to be done in the case is, as regards 
this particular relief, the passing of Ex. 110 
and the notices Ex. 94: So far, therefore, 
as this relief is concerned notice under s. 80 
of the O, P. ©. is necessary. ` 
Toe case of Flower v. Local Board of Low 
Layon (9) cannot be relied upon in con- 
sidering the question of notice to the 
Gecresary of State as” the wording of s. 80, 
G.-P, O., is, so far as the Seergtary af State 
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is concerned, entirely different to the word- ` 
ing of the particular Statute in that dase. 

1 think that those decisions of the Bombay 
High Court which have been cited in the 
argument and which hold that where the 
damage threatened is immediate or irrepar- 
ablé, no notice is necessary either in the. 
case of the Secretary of State or of any | 
public officer in respect of an act purporting 
to be done by such public officer in his 


official capacity can be explained on the 


recognition of the application of equitable 
principles to the case of an act operating 
harshly or in amannerio which it was not 
intended to operate. 
equitable considerations could be admitted 
to override the plain words of s. 80 where 
the Secretary of State is sued, I am of 
opinion, for the reasons given hereafter, 
that the present is not a case of irreparable 
damage, | f 
The respondents contend that thesuit does 
not lie by virtue of the Bombay Revenue 
Jurisdiction Act (X of 1876), s. 4 (f) which 
provides that no Civil Court shall exercise 
jurisdiction as to certain matters one of 
which in cl. (f) is claims against Govern- 
ment to set aside any cess or rate authorised 
by Government under the provisions of any 
law for the time being-in force. The appel- 
lants say that thisis not acess and that in 
so far asit is, if at all, arate it is, as regards 
the order for compensation under s. 25-A of 
the District Police Act (Bom. Act 1V of 
1890) an order which it is only competent: 
for the District Magistrate with the previous 
consent of the Commissioner to pass and 
not one that can be authorised by Govern- 
ment. They also say that the Act does not- 
apply where an order is wholly illegal or 
ultra vires. [See Maganchand v. Vithalrao 
(17) and Gangaram v. Dinkar Ganesh (18) |. : 
They further say that unders.5 (a) of Act 
X of 1876 where they contest the liability - 
altogether the Court may entertain the suit, 
To understand this last argument it must: 


“be mehtioned that Government Notification 


Ex, 93 of tth June 1922 makes these 
charges under it recoverable as an arrears of 
land revenue under s, 26 (2) of Bombay 
Act IV of 1890; and bys. 3 of the Bombay 
Revenue Jurisdiction Act (X of 1876), the 
definition of “land revenue” would cover 
such eharges. 5 

I think in so far as fife objection that 
the compensation must be imposed by the 

(17) 17 Ind. Cas. 148; 37 B. 37; 14 Bom. L. R. 793, .- 

(18) 20 Ind. Cas, 526; 37 B, 542; 15 Bom, L. R 665, 

b e 


Assuming that such . . 
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District Magistrate with the previous con- 
` gent of the Commissioner under s. 25-A of 
Act (IV of 1890) is concernad, Exs. Nos. 
107, 108, 109, 90 and 110 and the Govern- 
ment Notification No. 152 
show that even if Government notified the 
charge by Government Notification No. 152 
the District Magistrate was the originator of 
the proposal and adopted the terms of 
the Government notification in his letter 
to the Collector Ex. 110, dated 12th June 
1922 under the terms of s:25-A (b). Any 
defect there may have been in this pro- 
cedure was, in my opinion, cured by the 
provisions of s. 79 of Bombay Act IV of 
1890. The proposal for the recovery of 
the compensation emanated from the Dis- 
trict Magistrate was ultimately approved. 
by the Commissioner and notified by Gov- 
ernment. . 
_It seems, however, on the decided cases 


in this Court that there is more substance, 


in appellants’ contertion that the Bombay 
Revenue Jurisdiction Act (X of 1876), s. 4, 
does not standin the way of asuit in respect, 
of a wholly illegal and unauthorized cess or 
rate purporting to be authorized by Gov- 
ernment or a public officer [See Magan- 
chand v. Vithalrao (17), Gangaram v. Dinkar 
(18)]. The validity of the respondents’ ob- 
jection on this pint would, therefore, 
depend on the illegality of the Government 
Notification No. 152. 

As, however, appellents contend they are 
not the persons liable to pay the charges 
on the ground that they are not the persons 
responsible for the riot the Court has, under 
s. 5 (a) of the Bombay Revenue Jurisdiction’ 
Act, jurisdiction to entertain this suit. Nor 
can the respondents’ objection apply to 
the compensation which is imposed by the 
Commissioner and the District Magistrate 

-under s. 25-A of the Bombay District Police 
Act, 1890 and not by Government. 


Then the respondents. contend that the, 


suit is barred for want of notice‘ pnder s. 
80 (4) of Bombay Act*IV of 1890. Section 
80, however, seeps to refer to suits for 
damages against a Commissioner, Magis- 
trate or Police Officer, and as this is net a 
suit of such a character, cl. (4) of s.e0 would 
not apply. ; i 
` Nor does s. 81 of the same Act bar this 
suit. That Sectign refers to order? of the 


nature of those” mentioned ins. 38 of the 


same Act. The Advocate-General was con- 
strained to admit that s. 81 had no appli- 


cation to-the present case. Moreover, the 
e . a 


. 3 


(Ex. No, 99)- 


(Ex, 134) 
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order as to compensation” has to be made 


by the District Magistrate under s.e25-A ° 


of Bombay Act IV of 1990 ind not by Go- 
vernment. e g | 

The respondents, ‘next cortention is that 
the District Magistrates order under 
8. 25-A (1) of Bombay Act IV of 1990 is final 
under cl. (4) of that section, i.e, it cannot 
be questioned bya Civil Court. The ap- 
pellants say it can, and fufther, that the 
District Magistrate having once made his 
order under s. 25-A éannot review, it by 


passing afresh order under Government ` 


Notification No. 152, daged 6th “June 1922, 
(Ex. 99). The order, they say, the District 
Magistrate first made was one under ths" 
Commissioner's order of 16th August 1921 
Now it will be seen that the 
scheme of s. 25-A of Bombay Act IV of 
1890 is that the District Magistrate can 
make orders with the previous sanction of, 
and subject to revision by, the Commis- 
sioner. With these qualifications the Dis- 
trict Magistrate’s order is to be final. The 
Commissioner is the reviewing authority. 
Now what were the facts here? On 16th 
August 1921 the Commissioner passed his 
order Hx. 134 and the appellants say 
that the District Magistrate must have 
given effect toit by passing an order under 
s. 25-A in accordance with its terms. I 
may point out, incidentally, that there is no 
such order of the District Magistrate on 
the record. Exhibit 146 dated 30th December 
1921 which has been relied on, is 4 months 
later, and in any case is no such order. ® 
Exhibit 150 dated 8th March 1922 is still 
later and refers to the Muhammadan income- 
tax payers whose liability is continued 
in the Government Notification No. 152, dated 
Gth June’ 1922 (Ex. 99). Assuming, how- 
ever, “he made sugh an order, could the 
Distsict Magistrate legally pass the fresh 
order of 12th June 1922 (Ex. 110) in 
review of the first order? I think with 
the previous sanction of the Commissioner 
and subject again to revision by hint the 
District Magistrate may. In effect, hé ob- 
tains the revision of the reviewing autho- 
rity. That the District Magistrate’s order, 
Ex. 110 was approved by the Commis- 
sioner is clear because the latter’ passed 


z, 


the District Magistrate's proposals on to . 


Government and signified his ‘agreement 
with them in*his letters Ex. 107. dated 
9h March 1922,-and Ex. 14%, dated 
lth January 1922. The review of the first 
orderwas clearly, therefore, by the authority 
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having power to review. Indeed, I am not 
at allecertain that under the General Clauses 
Act (Bom. Act eI of 1904), s. 21 the Dis- 
trict Magistrate himself may hot review 
his first erder*subject te the prior assent of 
and revision by the Commigsioner. That it 
had such assent, I have already pointed out, 
is clear. from Ex. 107, dated 9th March 1922, 
and, Ex. 147,, dated 14th January 1922, 
Further, I wish to point out that although 
ehe Commissioner by his order, dated 16th 


. August 1921 (Ex. 134), specifically provided 


for other jnhabitants of the town being 
assessed for compensation by any subse- 
. quent order that might be passed, if it be 
contended he has substituted another class 


of persons, the District Magistrate passed 


no orders on Ex. 134. 

I see nothing in the scheme of s. 25-A to 
suggest that no fresh order can be passed 
by the District Magistrate in accordance 
with a revision of his first order by the 
Commissioner. It might lead to unfortun- 
ate results to adopt such a construction 
because the Commissioner and District 
Magistrate would be unable to correct any 
order passed under s. 25-A on a misappre- 
hension ef the true facts or by mistake. 
To understand the way in which the word 
“final” is used by the Legislature, it is 
permissible, though with caution, to look 
at other instances in which the Legislature 
has used the word. In s. 629 of the C. P. 
C. of 1882 an order made under that section 
¿was described as “ final "4. e., non-appeal- 
able. The new O. P. C., of 1908, O. XLVII, 
r. 7, substituted the word ‘shall not be 
appealable” for the word “ final.” This 
was merely a verbal alteration and shows 

e Legislature meant to exclude any 
appeal from the order. See also the use 
of the word in the Court Fees Act (VII 


“a of 1870) s.5 and the case of Balkaran? Rai 


v. Gobind Nath Tiwari (19); and in the 
Public Demands Recovery Act (Ben. Act 
I of. 1895) s. 19, sub-s. (4) and the case 
of Matangini v. Girish Chunder (20). A 
similar meaning is given to the use of 
the word “final” ins. 13 of the Bombay 
Revenue Jurisdiction Act (X of 1876); and 
to the word “ determinative” in s. 121 of 
the Land Revenue Code (Bom. Act V of 
1879). [Bai Ujam v. Valiji Rasulbhai (21). 
But if we limit the scope of the discussion 


(19) 12 42129; A. W. N. (}890) 39; 6 Ind. Dec. (x. s.) 


s31 (F. Be). 6 
(20) 30 C. 619; 7 C. W. N. 433. . 
(21) 10 B, 456; 5 Ind, Dec. (N. s.) 692. 
e 
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to the Bombay’ District Police Act ¢Bom. 
Act IV of 1890), s. 25-A alone—and the 
case of the Bank of Engiand v. Vagliano 
(22) lays down thatthe particular Statute 
should be considered with reference to its 
language—I see nothing in that section 
or in the Act to suggest the word “final” 
means the District Magistrate can only 
make his order under that section once 
and for all. To adopt this construction 
would limit the power of the Commissioner 
to exercise of a single revision and the 
words of this clause do not justify this. 
In Stroud's Judicial Dictionary, Second 
Edition, the word ‘final’ is defined thus:— 
“Where a Statute provides that a specified 
determination shall be ‘final,’ eg, the 
decision of a Poor Law Auditor qua an un- 
taxed Solicitor’s Bill, s. 39,7 & 8 Vict. c. 
101—it is not open to review even though 
the Court does not see the reasonableness 
of the provision.” It might easily be 
that facts might come*to.the notice of the 
District Magistrate after passing an order 
under s. 25-A which would require it to be 
reviewed by a fresh order. The scheme 
of the section is to make the Commissioner 
and not the Court the reviewing authority. 
Clause (5) of the same section specifically 
excludes a suit in. respect of loss or injury 
for which compensation has been granted 
under the section. I think this shows that 
the jurisdiction of the Courts was intended 
to be excluded. The order of the District 
Magistrate, Ex. 110, dated 12th June 1922, 
under s. 25-A not having been revised by 
the Commissioner is, therefore, as regards 
the recovery of ¢ompensation final and 
cannot be reviewed by the Court. 

Then, the appellants contendthat Govern- 
ment having once declared by Government 
Notifications 6423 (Ex. 96) and 6301 (Ex. 97) 
who were responsible for the riots and, 
therefore, to pay the additional Police 
charges and the Commissioner by Ex. 134 
having decided who was to pay compensation 
under s. 25-A no fresh order under Govern: 
ment Notification No, 142, Ex. 99, could 
be passsd. In other words, that the powers 
give, once exercised, were exhausted. 
Moreover, they say that it was not open to 
the Commissioner in Ex. 134 to make a 
reservation for others to be. brought in 
afterwards as liable to cemipensation. As 
regards this it will be noted that both with 
regard to the additional Police charges 

(22) (1891) A. C. 107; 60 L. J. Q. B. 145; 64 L. T. 353; 
39 W. R. 6573055 J P. 676. e 
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and thè compensation the right to include 


others is reserved (see Ex. 96 and 134). I> 


see nothing wrong in this, As to the power 
once exercised being exhausted it seems 
to me that the case is covered by s. 21 of 
the General ‘Clauses Act (Bom. Act I of 
1904). The finality provided for an order 
under s. 25-A, cl. (4) of Bombay Act IV of 
‘1890 means, in my opinion, to give a final 
effect to the ultimate order that the District 
Magistrate with the previous assent of 
the Commissioner may, subject to revision 
by the Commissioner, or in accordance with 
any such -revision pass. Clause (4) is not, 
in my opinion, intended to exclude the 
powers which by s. 21 of Bombay Act I 
of 1904 are included in a power to issue an 
order. 

‘The next objection raised by the appel- 
lants is that when the Government Noti- 
fication No. 152 Ex. 92 was passed it lay on 
the Municipality in theefirst instance under 
s. 25, cl. (4), of Bombay Act IV of 1890 to 
attempt to recover the tax ‘and rate for 
the additional .Police. Whatever obliga- 


tion there may have been on Government - 
or the District Migistrate [I note that it has, 


not been contended that the District Magis- 
trate’s “discretion” in s. 25-A (l) (e) is 
only for one of the two alternatives of a 
tax or arate] to use the Municipality in the 
first instance as the collecting agency, it 
is clear from the correspondence that the 
Municipality were afforded an opportunity 
to recover the cost of additional Police 
and were utterly unable to collect it. 
Government were, therefore, justified in 
directing the Collector under s. 26 (1) pro- 
viso to recover it. There was no point in 
‘directing the Municipality again to recover 
the charges after the fresh Government 
Nofification No, 152 (Ex. 99) when it was clear 
the same circumstances existed then as 
prevailed when the Municipality attempt- 
ed to recover the cost of additional Palice 
after the Government Notification No. 6801 
(Ex. 97) of llth July 1921. On 19th July 
1921 the District Magistrate wrote to the 
President of the Municipality asking the 
Municipality to raise the cost of the addi- 
tional Police by a rate on the male adult 
Muhammadams of Malegaon. The Muni- 
cipality appears to have made every effort 
to doso but withovft success. The failure 
of their attempt is recerded in the Presi- 
dent of the Municipality's letter of Ist 
December 1921 (Kx. 105), and the Collector 


himself regognitzed that the Municipality 
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was powerlessin the matte Any attempt 
to raise the money by indireçt taxation of 
the Momins through the shop-kéepers must 
have met with the same fates Nar am I 
satisfied that any irregularily there may 
have been in this respect is not Covered 
by s. 79 of Bombay Act IV of 1890. More- 
over, the Municipality has neither paid the 
charge from the Municipal fund nor asses- 
sed the rate under s. 25 cl. (4) of Bombay 
Act IV of 1890. Theobligation is on them 
to do so and there has, thereforg, been a 
default in recovery under æ. 26 (1) proviso 
of the Act. The force of this argument 
might, however, be affected by the fact 
that although the Municipality had notice 
of Government Notification No. 152 of 6th 
June 1922, that Government Notification 
requires the compensation to be recovered 
by the Collector. The objection cannot 
affect the validity of the Government Noti- 
fication No. 152 (Ex. 99 itself), ; 

Again, the appellants urge that the rate 
under Government Notification No 152 o0f6th 
June 1922 levied on the purchases of saris 
and sales of yarn by the shop-keepers. was 
not a rate on property. In this connection it 
is to be noted thats. 25-A does not require 
the rate for the compensation to be as- 
sessed on property although the word “rate” 
would seem to imply the ownership of pro- 
perty. The point, however, is immaterial 
as if the charge for additional Police is 
not a rate on property, it is a tax, bow- 
ever it may be described and is, therefore, 
within the powers of Government to levy 
under s. 25. Any objection to the form of 
this Government Notification is, in my 
opinion, cured by s. 79 of Bombay Act IV 
of 1890. 

A further point hasebeen raised by the 
appellamts that there was no summary en- 
quiry as required by s., 25-A of Bombay Act 
IV of 1880. This refers to the compensa- 
tion, ` But it appears that -on 21st April 
1922 the District Magistrate by Ex. 108 
directed the Sub-Divisional Magistrate to 
make the summary enquiry. Such an en- 
quiry was held. .It was such an enquiry 
as the District Magistrate “deemed neces- 
sary’ and there was no obligation on 
him, that I can see, to repeat it after the 
Government Notification No, 152o0f 6th June 
1922. kd 

We now come to the,appellants’ feain 
contention. Shortly put, ite may be ils- 
trated by’ the proposition that,Government 
cannot tax A to recover a fax or charge 
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due by B, Appellants say that the real 


offenders responsible for the riots were the ° 
Momin wedvers of Malegaon and that Govern- . 


inent sp regarded’ them and have merely 
taxed the Muhammadan and Hindu shop- 
keepers referred to in order to make them 

a collecting agency for the amounts the 
` Momins refused to pay. I think the cor- 
respondence’shows clearly the charges could 
not be recovered from the Momins. It is 
unnecessary to refer in detail to the letters 
on this point. Exhibit 105, dated Ist Dec- 
ember 1921 from.the President of the 
Municipality to the Collector clearly states 
the reasons why the cost of additional 
Police cannot be recovered from the Momins, 
Obviously, an attempt. to recover the com- 
pensation charges from the Momins would 
have been . equally futile. Government 
Notification No. 152 of 6th June 1922 speaks 
of yecovering the balance of the charges 
from the shop-keepers “on behalf of the 
Momin adult weavers”. Exhibit 106 dated 
7th March 1922 calls the shop-keepers 
“agents for collection”. But in para. 6 of 
the written statement defendants plead they 
intended to recover the charges from the 
shop-keepers in theirown individual capa- 
city as being primarily responsible and 
not as agents for the weavers, Certainly 
Government and . the District Magistrate 
apparently considered it would be a good 
thing to punish the weavers but I think 
Government also acquiesced in the sug- 
gestion to tax the shop-keeners because 
the District Magistrate in his letters of 
7th December 1921 (Ex. A), 15th December 
1921 (Ex. B) and 7th March 1922 (Ex. 106) 
considered the shop-keepers had’ fostered 
the movement which led to the disturb- 
ances dnd should, therefore, participate in 
the collection of the charges impased. It 
is not, therefore, a case of taxing an inno- 
cent party A fora guilty party B but a 
case of recovering the charges for which 
Both A and B were answerable by making 
A recover B’s share of the charges. If 
Government thought, rightly or wrongly, 
that they could recover the charges to be 
imposed on both the shop-keepers and 
Momins by recovering them from the shop- 
keepers leaving them to recover wholly or 
in part from Momins that surely was a 
ease of leaving the pafties responsible to 
decide between themselves how they should 
apyortion the payment. The Court is 
not concerneg with whetler Government 
haye. judged „correctly the party. who 
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should pay, provided Governmént has 
exercised its judgment on the point. That 
is a matter left to Government under s. 25 
and to the District Magistrate, with the 
previous sanction and subject to revision 
by the Commissioner under s. 25-A. Section 
25-A was not, I think, intended to permit the 
Court to enquire into the question of who 
were the persons really responsible for an 
outbreak of this sort, There seem ample | 
grounds for holding that the shop-keepers 
were not the innocent persons they profess 
they were. The majority of them are 
Muhammadans and as the persons to whom 
the Momins sold saris and from whom the 
Momins bought yarn were in a position to 
have exercised control over them. The con- 
tention that they were coerced into subscrib- 
ing to Khilafat Funds and ranging them- 
selves on the side of those actively assisting 
in fomenting discontent in Malegaon is theo- 
retically untenable whatevei may have 
been the real facts, because theoretically 
there was always the protection of the law 
to fall back upon, and if-the- authorities 
were tolerant of the activities of the foment- 
ors of trouble in Malegaon that was no 
reason for the shop-keepers to lend their 
influence to the forces of disorder and. dis- 
content in the town, I am unable, there- > 
fore, to hold that the imposition of these 
charges on the shop-keepers was tyrannical, 
oppressive or arbitrary. If the appellants | 
had come before this Court as admittedly 
innocent parties the position might have 
been different. < 

I have held that Government had power 
to make the Government Notification No. 152 
of 6th June 1922, at any rate as regards the 
charges for additional Police, and that the 
District Magistrate may be considered 
under the circumstances as having passed 
the order for,compensation under s. 25-A. 
The order in the Government Notification. 
to recover the compensation was made at 
the direct request of the District Magistrate 
and with the consent ẹf the Commissioner 
(see Exs. 109 dated 2]st April, 1922, 147, 


- dated 14th January 1922 and A, dated 7th. 


December 1921), The Collector, who im 
this connection is also the District Magis- 
trate, was also responsible for*the sugges- 
tio to lump the two charges together 
(Ex. 147), dated 14th January 1922 and 
Ex. B dated 14th December 1921). The’ 
District Magistrate on 12th June -1922 
(Ex. 10) subsequently asked the Collector. 


to carry out the Government Notification” 
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of 6th June 1922. Both impositions were, 
therfdye, according to law and I fail to see 
how the lumping of the two sums for the 
. purposes of recovery into one—which after 
all is a defect that could in any case be 
cured by s. 79—is a breach of the terms 
of cl. (1) $) of s. 25-A. The conveniénce 
of the procedure adopted speaks for itself. 

' Therefore, I think, the orders passed 
“were not illegal or ultra vires. This really 
disposes of the appeal. 

We may, however, consider whether ‘the 
injury threatened by defendants was ir- 
reparable. Here, I wish to observe that the 
appellants all hadan opportunity of object- 
ing to the mannerin which they have been 
assessed. Section 25-A (2) gives any person 
aggrieved the right to apply to the Com- 
missioner for exemption. Admittedly, none 
of the appellants availed themselves of 
this right. They preferred to come to the 
Courts. Appellants complain that the effect 
of collecting these charges has been to 
--compel many shop-keepers to close their 
businesses and will drive others to do the 
same, Iwill review the oral evidence on 
this point. Champalal, the 4th plaintiff 


. and the manager of the shop of Rangildas’ 


Devchand, says his shop has been assessed 
at 90,000 saris and he has stopped purchas- 
‘ing saris since the Sub-Divisional Magis- 
‘trate’ served the notice dated 2ist April 
-1922 (Exs. 89-91) on him. He also says other 
‘firms have also stopped purchasing saris. 
‘He does not say whether this was by way 
of passive resistence or inability or reluct- 
ance to recover the tax from the Momins. 
We are asked to infer his business has been 


ruined. It appears from his evidence that- 


from lst July 1921 to 30th June 1922 his 
shop purchased 27,103 saris. He has been 
_ assessed in 90,000 saris. It appears that he 


did not care to attend even under protest. 


before the Sub-Divisional Magistrate to 
assist in calculating the amount af which 
he should, if liable at all, be charged. If 
the has been over-assessed it looks to me 
that, having the opportunity of going to 
the’ Commissioner and appearing before the 
Sub-Divisional Magistrate he preferred to 
cease purchasing saris. Asto the amornt 
at which he has been assessed I cannot see 
that under the circumstances I can now 
listen, sympathetically to his complaint. 
The next witness Bhika Dugdu, apparently 
the 25th plaintiff, of the firm of Bajirao 
Ramchandra was dssessed by the Sub- 


Divisional Magistrate at 9,000 saris. He. 
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‘Ist July 1921 to 5th September 1921. 


says he purchased only 7 9§ saris ‘between 
He 
was arrested for not paying the ammount 
claimed from him and committed to the 
civil Jail. “It appears’ that fhe shop of 
Bajirao his master ds still going. on and 
making purchases of saris. The witness 
.says that he stopped trading himsélf when 
the suit was filed. The next'witness is Lala 


-Tarachand, the munim of the firm o£ Lal- 


-chand Laxmi and presumably the 39th 


‘appellant. He says the business in savis, 


stopped after the first payment af the 
punitive charges. He appeared pefora the 
Sub-Divisional Magistrate and says he told 
him that only 13,558 saris had been: pur- 
chased whilst he has been assessed in 25,000 
saris, The Sub-Divisional Magistrate has 
given evidence showing how he arrived at 
the calculation of the amount due from 
such shop-keeprs. He swears 
‘shop-keepers. are making the collection of 
the cess and that since 21st April 1922 no 


-new merchant has come to Malegaon ‘to 


trade in saris and yarns. 

On this evidence, the distress and general 
‘imminent stoppage of business alleged by 
the appellants sinks to insignificant pro- 
portions. Only 3 witnesses for the appellants 
swear to stopping their own businesses. 
‘One of them, Bhikoba Dagdu, admits that 
his master’s business is still going on and 
making purchases of saris. Nor does any 
of these witnesses swear that his business 
was stopped as it was ruinous to carry it 
on any longer. They merely swear they 
have stopped business, 
Satisfied on this evidence that the stop- 
page of these three businesses is un- 
connected with thé desire .to defeat 


the recoveries which the authorities are ° 


attempting to make. Champalal says 
other firms have.stopped purchasing saris 
but nene of the representatives of the other 
firms has been called to give evidence; 


which is surprising. Norhasa single wit-e 


ness heen called to prove that new firms have 


ousted the old ones in consequence of fhe- 


action taken by the District, Magistrate and 


` Collector. In fact, this complaint of oppres- 


sion and injustice appears to me, on investi- 
gating the evidence, to be without founda- 
tion. No irremediable damage appears to 
have threatened or done, In my opinion, the 
suit was properly dismissed and I would 
comfirm the ordef of the lower Court and 
dismiss this appeal with costs, “e ; 

Ze Re . Appeal dismissed, | 


that the .. 


I am not at all’ 


B l‘ A 

NAGPUR JUDICIAL COMMIS- 

“ SIONER’S COURT. 
SEGOND Crvit, APPRAL No. 327-B or 1923. 
È e April 17, 1924. 
Present:*-Mr. Kinkhede,,A. J. O. 
. SITARAM—Dsrenpanr— APPELLANT 
° °° vergus 
HIMATRAO—PLAINTIFF— RESPONDENT. 

Evidence Act (I of 1872), s. 85—Perepatraks, value 
of —Admissibility. i : : 

The very underlying idea of preparing Perepatraks 
isto know yeae.by yearhow much land has been 
under crop and how much left fallow, with a view to 
know the actual state of cultivation in each village. 

Pegepatraks are, therefore, admissible in evidence 
for the purpose of showing the area under crop. 


Appeal against’a decree of the Additional 
District Judge, Amraoti, dated the 9th 
July 1923, in Civil Appeal No. 7 of 1923. 

Dr. H. S. Gour and Mr, M. B. Niyogi, for 
the Appellant. 

‘Messrs. G. L. Subhedar and D.T. Mangal- 


murti, for the Respondent. ` : 


JUDGMENT.—The First Court had 
dismissed the plaintiff's claim for possession 
of 3 gunthas of land out of S. No. 217, Pot 
Hissa No. J, area 1-32-G. of M. Ganori and 
for mesne profits. 
Court has decreed the claim. Hence this 
second appeal by the defendant. 

The decree is challenged on the ground 
that itis not based’omevidence proper for 
consideration.. The lower Appellate Court 
has found that plaintiff has shown that he 
is owner of 7A4-31-G. of land and that-he 
was in possession of it till 1914 or there- 
about, and that the defendant has failed to 
prove the contrary. 

: Attempt is made to show that in arriving 
at this finding the lower Appellate Court 
has taken 4n erroneous view of the evidence 
on record and it is also said that what is 
regarded as evidence is no evidence, I 
have gone through th evidence bogh oral 
and documentary and I am satisfied that 
the finding is well-supported by evidence 
proper for consideration. Exhibits P-3 and 
P;4 which are Perepatraks ‘are sought to 
be discredited on the ground that it is not 
the duty of the patwari to specify the area 
under crops in them. No authority is 
shown to me in support of this contention. 
On the contrary I would consider that the 
very underlying idea of preparing Parepat- 
raks is-to know year by year how much land 
has been under crop aad how much left 
fallow, with a viewto know the actual state 
of cyftivation in gach village. 
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The oral evideiéé which has been dis- 
carded by the lower Appellate Court 1s 
being pressed against the finding ahd it is 
contended that the oral evidence does not 
justify it. 1 am not at all pfepared to 
disturb the finding arrived at by the lower 
Appellate Court after fully considering 
the legally admissible evidence on record. 

On the whole the conclusion arrived at 
by the lower Appellate Court is correct 
and I uphold the same. The appeal stands 
dismissed with costs. The costs in the 
lower Courts will be paid as already 
ordered, : 


K. S. D. Appeal dismissed. 


CUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Oivin ArPRAL No. 152 or 1925. 
August 26, 1925. 

Present:—Mr. Wazir Hasan, A. J: ©. 
SITA RAM SINGH AND OTHERS— 
DEFENDANTS— APPELLANTS 

versus ` - 

ANSARI LAL—PLAINTIFF—RESPONDENT. | 

Oudh Rent. Act (XXII of 1886), s. 108 (10)—Civil 
Procedure Code (Act V of 1908), O. VIL, r. 10--Suit 
to recover possession of land filed in rent sutt—- 
Objection to jurisdiction of Court—Order directing 
return of plaint for presentation to proper Court—Suit 
instituted in Civil Court—Defendant, whether can ob- 
ject to jurisdiction of Civil Court—Lstoppel. 

A suit for the recovery ofa plot of land and for 
damages was instituted inthe Kent Court as a suit 
falling under s. 103 (10) of the Oudh Rent Act. The 


_ defendants objected to the jurisdiction of the Rent 


Court to entertain the suit with the result that the 
Rent Court returned the plaint to be presented to 
the Civil Court. The suit was accordingly laid 
before the Civil Court and the defendants objected 
that the Civil Court had no jurisdiction to entertain 
the suit : : 

Held, that the Rent Court having returned the 
plaint for presentation tothe Civil Court as the 
result of the defendants’ objection to the jurisdiction 
ofthe Rent Court, they could not be permitted to 
turn réund and objece that the Civil Court had also 
no jurisdiction to entertain the suit. i ; 

Second appeal from ethe judgment ‘and 
decree of the Sub-Judge, Unao, dated the 
9th December 1924, upholding that of the 
Munsif, Safipur, District Unao, dated the 
28th July 1924. y 

Mr, M. A. Khan, for the Appellant. 

. JUDGMENT.—This is the defendants’ 
appeal in a suit for possession of | plot 
No. 280, measuring 2 bighas 11 biswas, 


e e 
e 


by 

(90 I. O. 1925] 
situate in patti Din Singh of village 
Bawghua, pargana Safipur, in the District 
of Uñao and for damages. The suit was 

- instituted in the Court of the Munsif of 
Safipur and was decreed by that Court. On 
an appeal by the defendants the decree of 
the Munsif was confirmed by the Subordi- 
nate Judge of Unao. 

The only point urged in support of this 
appeal is that the cognizance of the suit by 
the Civil Court was barred by el. (10) of 
s. 108 ofthe Oudh Rent Act. It appears 
that originally a suit for the relief now 
claimed- was instituted by the plaintiff in 
the Rent Court as a suit falling unders. 108, 
cl. (10) of the Oudh Rent Act. The defend- 
ants, that is the present appellants, object- 
ed to the jurisdiction of the Rent Court to 
entertain that suit. The result was that 
the Rent Court returned the plaint.to be 
presented to the Civil Court. The suit was 
accordingly laid before the Civil Court as 
already stated. The defendants cannot be 


permitted now to tum round and say that- 


the Civil Court had no jurisdiction to enter- 
tain it, .The appeal fails and is dismissed. 
Z, K. . Appeal dismissed. 
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LAHORE HIGH COURT. 
First Civiu APPBAL No. 2663 or 1921, 
February 26, 1925. 
Present:—Mr. Justice LeRossignol and 
Mr. Justice F'forde. 

SARDARI MAL—Puatntire—APPELLANT 

| versus 
ABDUL SAMAD—Drrenpanr—REsPoNnDENT, 
Contract Act (IX of 1872), s. 16-—Undue influence of 
third person, effect. of—Debts incurred by profligate 
young man consolidated into mortgage—Undue influ- 
ence, proof of. a ET, 
Undue influence exercised by a third person overa 
mortgagor is no defence to the mortgagee’s eclaim on 
the mortgage. [p. 40, col. 2.] 


The facts that a mortgagor was a profligate young - 


wastrel unaccustomed to the possession of any money, 
that on his father’s death he embarked upon a career 
of debauchery and that the mortgagee, a profes#ional 
money-lender, advanced him moneys on various docu- 
ments, which debts were subsequently consolidated in 
the mortgage in suit, do not justify a finding of undue 
influence: [2bid. Je è 

First appeal frem á decree of the Sub- 
Judge, Delhi, dated the 5th August 1921. 

Messrs. Sardha ‘Ram and Shamair Chand, 
for the Appellant, 
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Messrs. Badr-ud-din K'Qreshi and Sagar 
Chand, for the Respondent. 

JUDGMENT.—tThe action out ofavhich 
this appeal arises was raised by the plaintiff 
to recover Rs. 5,363 advanced by him to the 
defendant ona mortgage. » Rs. §,000 was 
the principal sum and Rs. 363 represented 
interest. The mortgage was granted on the 
30th July 1919 and registered on the 2nd 
August of that year and: the defendant's 
only plea was that he was youth who at 
the time of the execution of the mortgage 
had just attained majority, and the plainti 
took undue advantage of his -yough and paid 
him Rs. 300, which sume was the only con- 
sideration received by the defendant for the 
mortgage. The Trial Court's finding is that 
the plaintiff knew that the defendant was 
frequenting bad company and that he de- 
liberately lent money to a young. man to 
enable him to continuea life of gambling 
and debauchery and the learned Judge 
gave the plaintiff a decree for Rs. 780 only 
being Rs. 600 which he found to have been 
received by the defendant and Rs. 180 inte- 
rest at the rate of Rs, 1-4 percent, stipulated 
in-the contract. 

From this decree the plaintiff has appeal- 
ed to this Court and having gone through 
the record and heard Counsel we have no 
hesitation in holding that the appeal must 
succeed. The consideration for the mort- 
gage is recited inthe instrument ofmortgage 
as follows:— i 

Rs. 2,001 paid before the Sub-Registrar, 
and balance due on various documents, pro- 
missory notes, receipts and bonds marked? 
Exs. P-1 to P-15. 

Now itis defendant's story that he did 
not receive a pie at the time of the execu- 
tion of these documents Exs. P-1 to P-15 
and that at the time of the execution of the 
mortgage-deed he received only Rs. 300, . 
These documents Exs. P-1 to P-15 all bear 


‘the thumb-impression of the defendant. 


They all have been proved by the attesting 
witnesses before whom they purport to have 
been executed by the defendant and there 
is the usual evidence that these documents 


- were executed for the consideration therein 


set forth. This evidence the Trial Court has 
completely rejected on what we hold to-be 
very inadequate grounds. Inasmuch as the 
signatures of the witnesses appear to be 
written with a different ink and pen from 
that used to write the body of the document 
it comes to the conclusion that the taitnesses 
were not present when the documents were - 


e . 

40 are 
executed: ` Although his remarks apply to 
Ex. .P-i also the, Judge nevertheless con- 
clude that the Rs. 99 referred to in Ex. P- 
1 were actually “paid, The learned Judge 
appears to be under the impression thatif a 
money-lerrder Sdvances€oans to a young 
wastrel knowing that the money will be 
squandered he has no right to recover: 
This. is a case which was not set up by tHe 
defendant’ himsélf. The only defence set 


up by the defendant in his pleas was that, 


esa matter of fact, he had received only 
Rs. 30@ as consideration for execution of a 
document which purported to be a mortgage 
for Rs. 5,000. Now*the defendant is illite- 
rate and a person of no position and were 
the plaintiff attempting to prove his debt 
merely on the documents Exs. P-1 to. P-15 
it might be held that the proof tendered by 
him was scarcely adequate; but the plaint- 
ift’s case reposes not merely on the docu- 
ments Exs, P-1 to P-15 but on the register- 
ed mortgage-deed at the registration of 
-which the defendant admitted before the 
Registrar full receipt ofconsideration. 

The defence witnesses called by the de- 
fendant are, generally speaking, men of low 
position and their evidence such as it is 
does not go much further than to establish 
that the defendant was squandering money 
-on drink and prostitutes. There is an 
attempt to suggest that the plaintiff was 
‘joining with thedefendant in these pastimes 
but this was not pleaded by the defendant 
‘and in view of the fact that the plaintiff 

ewas a big money-lender and 62 years of age 
‘and that he has died during the pendency 
of the suit we hold this part of the defend- 
‘ant's evidence to be entirely without founda- 
jion. The defendant's own evidence as a 
‘witness for himselfis quite general. He 
‘doesnot give any details of the circum- 


‘stances in which he execfited the documents, . 
Exs. P-1 to P-15. His statement suggests, 


that he was intoxicated on every occasion 
“when the documents Exs. P-1 to P-15, 
“were executed but this suggestion has been 
‘repudiated beforé us by his Counsel whose 
‘arguments we have had some’ difficulty in 
following. He admits that there was no 
‘undue influence, no coere¢ion and no fraud, 
and his suggestion is that the defendant 
took Rs. 300 and executed the mortgage for 
Rs. -5,000 in the exuberance of sentiment 
generated by slight intoxication. Hefurther 
‘urges thai it was the duty of the plaintiff 
to comè into the withess-box and produce 
his books, We do not doupt that the 
. x 
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plaintiff would have been well advised to 
produce his books but he was not called 
upon before issues to exhibit his books to 
the defendant nor was he summoned by the 
defendant to appear as a witness and 
disclose the state of his business books. 

Undue influence is not even suggested. 
It is even denied before us and it would be 
hard to maintain the contention that there’ 
was undue iufluence because the terms of 
the contract in themselves are by no means 
exorbitant. The gist of the learned 
Counsel's argument before us so faras we 
could gather was that the defendant was 
prepared to sign any document because the 
dancing girl of whom he was enamoured 
exercised undue influence over him and was 
waiting formoney, Undue influence of a 
third person is no defence to the plaintiff's 
claim. Boa 

Our conclusion is that the defendant 
was a profligate young wastrel unaccustom- 
ed to the possession of any money, that on 
his father’s death he” embarked upon a 
career of debauchery and that the plaintiff, 
a professional money-lender, advanced him 
monies on various documents which debts 
were subsequently’ consolidated in the 
mortgage in suit. We accept the appeal, 
set aside the decree of the Court below 
and decree for plaintiff with costs through- 
out. The decree shall be in the ‘form 
prescribed in O. XXXIV, rr.4and5. The 
property mortgaged shall be sold if the - 


‘decree is not paid within three months.. 


Z.K. Appeal accepted. 


CALCUTTA HIGH COURT. 
APPEAL From ORIGINAL Decrep No. 177 
or 1922, 

g Maye 5, 1925. 
Present: —Justice Sir Hugh Walmsley, 
Kr., and Mr. Justic® B. B. Ghose. 
a Hafez AHMED YAR KHAN— 
DEFEXDANT—APPELLANT 


VETSUS 
DINA NATH SADHUKHANganp 
ANG HER—PLAINTIFFS— RESPONDENTS. | ` 
- Bengal Land Revenue Sales Abe (XI of 1859), ss. £, 8, 
83—Limitation Act (IX of 1908), Sch. I, Art, 12— 
Sale jor arrears of rent held before last date on which 
rent could be paid, legality of— Suit to set aside sale 
whether necessary—Limitation, > > -> -> 


\, 

[90 I. O. 1926] 

In the case of a tenant paying rent ‘into the Collee- 
torate, where it appears-that the practice of the Collec- 
tor is to teceive the rent of each Bengali year in May 
or June of the following year, a sale of a holding 
held by the @ollector on account of arrears of rent 
under the provisions of the Bengal Land Revenue Sales 
Act before the last date of the month of June of the 
year following that in -respect of which the rent is 
due, is illegal. 

Where a revenue sale is illegal, there is no need 
to bring a suit to set it aside, and the provisions of 
s.33 of the Bengal Land Revenus Sales Act or of Art. 
12 of Sch. I, to the Limitation Act have no appli- 
cation. 


. Appeal against a decree of the Sub- 
ordinate Judge, First Court, 24-Pergunnahs, 
‘dated the 26th April 1922. 

Messrs. Mahendra Nath Ray,S.C. Mukerji 
and Babu Indu Bhusan Mukerjee, for the 
Appellant. l À 

Babus Baranashibashi Mukerjee and 
Someswar Prosad Mukerji, for the Respond- 
`” ents, 


‘JUDGMENT. 

Waimsley, J.—This appeal arises out 
of a sale of a holding sfttuated in dihi Pan- 
channagram. The plaintiff was the owner 
of a portion of the holding No. 166. The 
share of rent which he had to pay was 
Rs. 1-39 per annum. The kabuliyat 
executed in respect of the whole holding 
No. 166 is dated the 6th February 1873. 
According to that, the tenant undertook to 
pay the agreed‘rent annually on or before 
the 28th day of June into the Collectorate. 
Now, it would be tedious to narrate. the 
facts of the case of Haji Elahi Buksh which 
led to an alteration in the notification pass- 
ed under-s, 3 of Act XI of 1859. It is 


enough to record the fact that there has . 


been a change made. The question of 
what is the latest date has been. considered 
by the learned Judge, but, for the present 
purpose, I think the only point which we 
. have to consider is what was the date on 
Which the rentofeach year was payable 
to the Collector. It has been urged before 
us that the stipulationinthe kabuliyat means 
that .the rent for. 1420 R, S. would he pay- 
ablé by the tenant on the 28th of June 1913. 
That. would be theeinterpretation which I 
should have placed on the kabuliyat ifit had 
stood by itself. But the plaintiff has been 
able to produce a jamawasilbaki kept in 
the Collegtor’s office containing entries of 
no less than six years and studying that 
‘jamawasilbakil hawe come to the conclusion 
that it was the practice of the Collector to 
receive the rent of each Bengali year in 
May or June of the following year; that is 


GDRDITTA MAL v. MUHAMMAD KHAN. 0. ft 
to say, that the rent of 1620 B. S. would 
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have been accepted if paid ih May or June 
1914. Now, if that was the practice, then 
1 think it follows that the sale held by the 
Collector was not in accorddnce with law. 
The new notification under ṣ 3 of Act XI 
cannot apply to the sale which is fhe sub- 
ject-matter of this suit; and, if the went for 
1320 was not due to be paid into the Col- 
Jectorate until the 28th of June 1914, it 
follows py a reference tos. 2 and the old 
notification that-a sale held in the following 
May was not a good sale. The conclusion, 
therefore, to which I come is that the ltarn- 
ed Judge of the Court below was*right in 
holding as he did that the sale was not a 
good sale. : : 

The- other point which has been argued 
before’ us isone of limitation. Itis said 
that the suit is really a suit to set aside a 
sale held under the provisions of Act XI 
(B.-C.) of 1859, and.that, undér s. 33 of that 
Act, it should have been brought within 
one year of the date ofthe confirmation of 
the sale or, under Art. 12 of the Limitation 
Act, it should have been brought within 
one year again. The answer to that is that 
the sale was nota sale at all and, therefore, 
there was no need to bring in a suit to 
set it aside so that neither provision applies, 
The suit was brought within much less 
than 12 years of the date on which pos- 
session was given tothe purchaser and con- 
sequently it is not barred by limitation. 

In my opinion, the decision of the lower 
Court should he affirmed and this appeal 
dismissed with costs. , 

B. B. Ghose, J.—I agree. 

2. K. Appeal dismissed. 


. e 
' -LAHORE HIGH COURT, 
First Cryin APPBAL No. 307 or 1921. 
- - April 22, 1925. 
Present:--Mr. Justice Abdul Raoof and 


Mr. Justice Fforde. . 
GURDITTA MAL AND OTHERS-—PLAINTIFFS 
APPELLANTS . a: 
VETSUS 


MUHAMMAD KHAN AND OTHERS— 
DEFENDANTS—-RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXIT, 
rr. 4 (I), 4 (2)—Representative of deceased respond- 
ent already on recard—Appellant, whether relieved 
from making application—When whole appeal- abates 
—Practice—Order of. Divisgon Bench, whether can b 
questioned before another Division Bench, ° = 
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- The mere fact that the légal representatives of a 
deceased respondést are already onthe record does 
not relieve the appellant from the necessity of making 
an application unger O. XXII, r. 4 (1), C. P. C. [p. 42, 
col.&. | É 

rae Sonar v. Yhagru Sahu, 85 Ind. Cas. 25; 3 Pat. 
853; (1925) A'I. R. (Pat) 123; 6 P. L.'T. 313; 3 Pat. L. 
R. 97, followed, . 

Kartar®Singh v. Lal Singh, 59 Ind, Cas. 238; 11 P. L, 

R.1921; 9P. W. R. 1921, Hafiz-un-nissa v. Jawahir 
Singh, 6°Ind. Cas. 24; 2t O. O, 374, Haidar Khan v. 
Jahan Khan, 50 P. R. 1902; 65 P. L. R. 1902 and Maung 
Po v. Ma Shwe Ma, 34 Ind. Cas. 992; 2 R. 445; (1925) 
A. L R. (R.) 95, aot followed. 
. Where the respondents are joint and the cause of 
action against them is also a joint one, the whole 
appeal abates if the representative of one of them is 
not wnpleaded in time. [p. 43, col. 1.] 

Jf an appellant obtains an-adjournment from a 
Division Bench of tif High Court to enable him to 
apply for an order to set aside the abatement of his 
appeal, under O. XXII, r. 4, C. P. O., it is not open to 
him to question the correctness of the order of the 
Division Bench when his application is laid before 
another Division Bench for disposal. [p. 42, col. 2.] _ 

First appeal from a decree of the Senior 
Subordinate Judge, Shahpur at Sargodha, 
datéd the 3rd November 1920. 

Messrs. Nanak.Chand and C. L. Mathur, 
for the Appellants. . 

Lala Ram Chand Manchanda and Lala 
Nanwa Mal, for the Respondents. | 

JUDGMENT.—This was a suit for a 
declaration that defendants Nos. 5-17 had 
no share in the shamilat land and that 
they were merely gabza maliks having pur- 
chased lands in certain khaias mentioned 
in the plaint without any share in the 
shamilat land measuring 10,523 kanals 
khewat No. 177, The suit was dismissed. 
Thereupon the present appeal was prefer- 
red by the plaintiffs. The defendants were 
made respondents. 

. The appeal came up for hearing before 
a Division Bench constituted by Mr. Justice 
Hartison and Mr. Justice Campbell on the 
* 7th February 1925 when a preliminary 
objection was raised to the effect that inas- 
much as respondent “No. 28 Mubammad 

Akram and respondent No. 16 Musammat 

Jalal Bibi had died and their legal represen- 
etatiyes had not been brought on the record 

Within the period of limitation, the appeal 

hañ abated. The learned Judges made the 

following order:—It is shown by the affidavit 
of Muhammad, Khan, which is not contested, 
that this appeal has abated against Musam- 
mat Jalal Bibiand Muhammad Akram, the 

former being: shown to have died in 1922. 

Mr, Nanak Chand asks for an adjournment 

to enable him to apply for an order set- 

ting aside the abatement. Fresh date to be 
=. -9 x ele 

givent- e. the 3rd March conditional on pay- 
> s e e =. 
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ment of Rs. 50 costs by the appellant to 
respondents.” z 

Mr. Nanak Chand, Counsel for thé appel- 
lants, filed a petition on the 2nd of March 
1925, by which instead of applying unger 
O. XXII, r. 4, C. P. C., for the setting aside 
of the abatement, he contested the cor- 
rectness of the order of the Division Bench 
dated the 17th February 1925 on the ground 
that no abatement had taken place at all 
inasmuch as the legal representatives of the 
deceased respondents were already on the 
record and that it was not necessary to 
make a formal application for .the substitu- 
tion of their names on the record in their 
character of the legal representatives of the 
deceased. When the appeal came on for 
hearing before us on the 17th March 1925 
this application was placed before us and 
the following points were urged by - Mr, 
Nanak Chand :— i 

(1) that the order of the 17th February 
1925 was wrong. atn 

(2) that, inasmuch as the right of appeal 
had survived against the surviving defend- 
ants-respondents alone it was not necessary 
a ae an application under O. XXII, r. 4, 

(3) that in any case the appeal must be 
held to have abated against the deceased 
respondents alone and that against the 
remaining respondents it could go on. 

As regards the first point, we are clearly 
of opinion that it is not open to the appel- 
lants to question the correctness of the 
order passed by another Division Bench. ` 

As regards the second point urged, in our 
opinion, the right of appealhad not, survived 
against the surviving respondents alone but 
it had survived against the surviving re- 
spondents and the legal representatives of 
the deceased respondents. The mere fact 
that the alleged legal representatives were _ 
already parties to the appeal did not relieve 
the appellants from the necessity of making 
an application ûnder O. XXII, r.4 (1), C. 
P. C. Olause-(2) of r. 4 provides that “any 
person so made % party may make any 
defence appropriate to hjs character as legal 
representative of the deceased defendant.” 
Thjs clearly indicates that the legal repre- 
sentative of a deceased defendant will have 
a right to make a defence appropriate to 
his character as legal represenfative only 
when he is substitutedaq such. Supposing 
no application is made to substitute as the 
legal representative of-a deceased respond- 
entthe name of -the legal representative 


IA 
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who happens to be already on the record 
how, is he to know that it has become neces- 
sarya for him to file an appropriate 
defence? Itis quite possible that he may 
already he a party to the suit and yet may 
not know of the death of a defendant 
whose legal representative he may be. How 
will he then file anappropriate defence? 
Our view is supported by a decision of the 
Patna High Court in Lilo Sonar v. Jhagru 
Sahu (1). A contrary view was expressed 
by one of usin Kartar Singh v. Lal Singh 
(2), but the question was not fully consider- 
ed and no reasons were assigned for the 
view expressed. . Similarly, a contrary view 
taken by the Oudh Judicial Commissioner's 
Court in Hafiz-un-nissa v. Jawahir Singh 
(3) is not supported by any reasoning. The 
same remarks apply to the case of Haidar 
Khan v. Jahan Khan (4) and Maung Po v. 
Ma Shwe Ma (5) was decided upon. special 
facts, and moreover no reasons were assigned 
an the contrary view taken in. that case 
also. 

The next question, which we have to 
decide is whether the whole appeal has 
abated or not. Itis clear that defendants 
Nos. 5-17 were joint owners and that the 
cause of action against them was a joint 
one. According to the test laid down in 
various cases decided in this Court what 
we have to see is whether the suit could 
proceed in the absence of the deceased 
defendants-respondents, Itis obvious that 
it could not, vide Sardari Lal v. Ram Lal 


(6) and Jamna v. Sarjit (7).: We must, 


therefore, hold that the whole appeal has 


abated. The respondents are entitled to 
their costs. < 
5, D. Appeal abated. 


(1) 85 Ind. Cas. 25; 3 Pat. 853: (1925) A. I. R. (Pat) 
123; 6 P. L. T) 313; 3 Pat. L. R, 97. 
(2) 59 Tnd. Gas. 238; IIP. L.R. 1921;9 P. W. R. 
i ; 


(3) 68 Ind. Cas. 24: 24 O. O. 374. . l 

(4) 50 P. R. 1902; 65 P. L. R. 1902. 
qs) St Ind. Cas. 992; BR. 445; (1925) A. LR. (R) 
5. 

(6) 57 Ind. Cas, 199; 1 L. 825; 1L. L. J. 225; 143 P. 
L. R. 1920 


(7) 52 Ind. Cas, 516, 67 P. R. 1919. 


BALKRISHNA Y. RASHUNATH. sE 


. : 
7 th 4$ 
NAGPUR JUDICIAL COMMIS- 

< SIONER’S COURT. 
SEGOND CIVIL APPEAL No. 318-B or 1923. 

September 371923. ° 

Present :—Mr. Baker, J. C. 

BALKRISHNA- PLAINTIFF —APPELLANT 


wersus i e 
RAGHUNATH AND oTHEKS—Deren DANTS 
—RESPONDENTS. ° 


Berar Land Revenue Code, 1896, s, 79—Tenancy 
from year to year—Suit for ejectment Notice to quit, 
whether necessary. A . 

A suit for ejectment is not maintainable without a 
previous notice to quit in the case ofa tenancy from 
year to year. i 

Kesheo v. Mansha, 44 Ind. Cas. 212; 14 N. L.R. 129, 
distinguished. ' bd 

Bhiwaji v. Tukaram, 39 In. Cas. 15; 13 N L. R. 11, 


‘referred to. 


Appeal against a decree of the District 
Judge, Amraoti, dated the 30th June 1923, 
in Civil Appeal No. 11 of 1923. . 

Mr. M. R. Indurker, for the Appellant. 4 

Mr. M. Y. Sharif, for the Respondents. 

JUDGMENT.—The plaintiff, a holder 
ofa 2-annas share in the Jaghir village, 
sned to eject the defendants alleging them 
to be annual tenants of the lands in suit 
which were his; he also sued for 4 the 
batai valued at Rs. 1,035 in accordance with 
the terms of the contract, and for Rs. 650 
the rent for 1920-21, for which year he had 
let the land to another tenant, who was 
prevented from taking possession by the 
defendants. Ne 

The defendants pleaded that they were 
tenants of antiguity and not liable to be 
ejected, They also pleaded the absence of 
notice under s. 79 of the Berar Land Reve- 
nue Code and objected to the amount of 
batat. 

The First Court, Subordinate Judge, 
Yeotmal, held that defendants failed to 
prove that they were tenants of antiquith 
and passed a decree for ejectment and for 
Rs. 1,300 as batateand damages., 

Oh appeal the District Judge, Kast Berar 
held that the defendants were not: tenants 
of antiquity and that the damages wese 
wrongly estimated by the lower Court, but 
that the suit must fail for want of notice 
unders. 79 of the Berar Land Revenue 


‘Code, the defendants having the status of 


annual tenants within that section, and he 
accordingly reversed the decree and dis- 
missed the plaintiff's suit. . 

The plaintiff makes this second appeal 
and the defendants put in cross-objections 
asto the finding that they are not tenants 
of antiquity. ° *e 

. zo e 


. 


e “with costs, ' 


6 
GE . 


< Ad ` 


It is contended,on behalf of the appellant 
that plaintiff states defendants.are annual 
tenants, meaning tenants for one year, and 
Exs.’ P-7 andeP-13 show the same. No 
notice is, therefore, necessary «under the 
ruling in Kesheo v. Mansha (1), where it is 


held that a fenancy fòr a year requires - 
This ruling 


no notice for its termination. 
“has been considered by the learned Dis- 


trict Judge who has referred to it, as also. 


Bhiwaji v. Tukaram (2). . ; 

The distinction between the two cases is 
ethat no notice is necessary under the ruling 
‘in Kesheo v, Mansha (1), in the case of a 

tenant for ene year only, whereas it is neces- 
sary in thecase of tenancy from year to 
year. The District Judge has found on 
the admissions of plaintiff in cross-examina- 
‘tion that defendant has been cultivating 
the fields since 1912 and 1915 respectively 
-asan annual tenant, that the lease was not 
“for a*definite period of one year and, there- 
fore, defendants could not be ejected with- 
out notice. This is a finding of fact, and as 
‘the District Judge has correctly stated the 
law the suit must fail and the appeal be 
‘dismissed on this point. 
_ As regards ‘the finding about the defend- 
ants not-being tenants of antiquity, this is 
‘also a finding of fact. The onus of proof 
“is on defendants as the lower Appellate 
Court holds. It iscontended that the lower 
Appellate Court should not have goneinto 
‘this question, but as this was a matter 
“directly in issue between the parties it was 
- fully justified in doing so. 


« The finding about the measure of dam- 


ages is, of course, a pure finding of fact. 


It is not shown that the Berar Alienated . 


' Villages Tenancy Law, 1921, applies to the 

‘Village in question. 

_ The result is that the decree of the lower 

- Appellate Court is confirmed and the 
appeal ahd cross-objections are dismissed 


K. 8. D. Appeal dismissed. 


“© (1) 44 Ind. Cas. 213; 14 N. L. R. 129. 
_ (2% 39 Ind. Cas, 15; 13 N. L. R. 11. 


e- 


; - REWACHAND FATEHOHAND V. KARACHI MUNICIPALITY, 


‘$s. 167—Limitation Act. 


J! 
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.SINP JUDICIAL COMMIS- 
SIONER’S COURT. | 
Ortornat Civit Surr No. 1018 or 1924. 
February 18, 1929. , 
Present:—Mr. Rupchand Bilaram, A.J. O, 
REWACHAND FATEHCHAND— 
PLAINTIFF : 
versus -> : 


KARACHI MUNICIPALITY — DEFENDANTS, 


Bombay District Municipal Act (III of 19900, 
(IX of 1908), ss. 15 (2), 
29—Suit against Municipality to recover refund of 
house tax—Limitation, commencement of—Notice, 
period of, whether can be excluded—Refusal to 
ve-consider previous order, whether affords new cause 
of action. g . 
Section 167 of the Bombay District Municipal Act 
prevents a claimant from commencing his suit 
after six months from the date of the act complained 
of and thereby expressly excludes time being extended 
under s. 15, cl. (2) of the Limitation Act. The period 
of a month’s notice required to be given by the sestion 
cannot, therefore, be added to the said period of six 
mania in counting the period of limitation. [p. 45, 
col, 2. ` 
Corporation of Calcutta v. Shyama Charan Pal, 32 
C. 277; 9 Œ. W. N. 217, distinguished. : 
Plaintiff's claim for the :tfund ofa certain, sum of 
money paid by him as Municipal house tax was 
rejected on the 29th March by the Managing Com- 


-mittee of the defendant Municipality, to whom the 


powers of the General Body with reference to such 
matters had been delegated. The resolution of the 
Managing Committee was communicated to the plaint- 
iff in a letter by the Chief Officer of the Municipality 
dated 10th April which was received by the plaintiif 
on 22nd April. Thereafter the plaintiff! again ad- 
dressed the President and the members of the Munici- 
pality requesting them to re-consider the matter 
whereupon the papers were re-submitted to the 
Managing Committee who, on July 25th, refused to 
re-consider the matter. Plaintiff instituted a suit on 
30th October for the recovery of the amount from the, 
defendant Municipality : 

Held, (1) that assuming that the period of limitation 
under s. 167 of the Bombay District Municipal’ Act 
commenced from 22nd April when the resolution ‘of ` 
the Managing Committee was communicated to the 
plaintiff, the suit was barred by time under the pro- 
visions of that section; [p 45, eol. 1] > - 

(2) that the refusal by the Managing Committee to 
grant a refund and not its subsequent. refusal to re- 
consider the matter was the act which afforded thes 
plaintiff his cause of action and that the limttation for 
the suit commenced trom the date of the refusal of the 
Managing Committee and not from the date of their 
refusal ko re-consider heir previous refusal. [p. 46, 
cal. 1.] s 

Mr. Kimatrai Bhojraj, bor the Plaintiff, . 

Mr. Kundanmal Dayaram, for the Defend- 
ante i 


JUDGMENT. —The plaintiff has insti- 
tuted this suit for recovery of Rs 1,200 as 
refund*of Municipal house tax for the years 
1922 and 1923 which he states was permissi- 
ble to him under the rules of the defendants 
and was not paid tohim though demanded, 


\. 
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Tle Pefendants have inter alia raised the 
plea“that the suit is barred by limitation 
under 5. 167.0f the Bombay District Munici- 
pal Act HI of 1901 having been filed more 


than six months after the act complained of.. 


The issue of limitation has been tried as 
a preliminary issue. 

Itappears from the correspondence Exs. 5-1 
to 5-18 that the Chief Officer of the defend- 
ants definitely refused to pay him the refund 
on March 24, 1923 (Ex. 5-6). Thereafter 
the plaintiff carried on correspondence with 
the President who again by his letter dated 
May 29, 1923 (Ex. 5-9) informed the plaintiff 
that his claim for refund could not be ad- 
mitted. As a result of some further corres- 
pondence carried on by the plaintiff and 
his Pleaders Messrs. Harchandrai and Co. 
with the President he placed the subject be- 
fore the Managing Committee of the defend- 
ant for orders, the powers of the General 
Body with reference to such matters having 
been delegated under the rules by the Gene- 
ral Body to the Managing Committee. On 
March 29, 1924 the Managing Committee 
passed a resolution that the refund was not 
admissible and could not be allowed. This 
resolution was communicated to the plaintiff 
by the Chief Officer's letter dated April 10, 
1924 (Ex. 5-15) which according to his own 
admission was received by him on April 
22, 1924. The plaintiff was again persistent 
and sent a letter addressed to “the Presi- 
dent and members Karachi Municipality ” 


“requesting the President to re-consider the . 


` matter. This letter was received in the 
Municipal Office on July 2,1924 and on 
August 7, 1924 the plaintiff was informed by 
the Chief Officer's letter No. 5/17 that the 
papers on the subject were re-submitted to 
the Managing Committee who at their 
meeting held on July 25,1924 resolved that 
they adhered to their previous resolution 
and were not prepared to deviate from it. 

The plaint in this suit was presented 
in Court on October 30, 1924. Assuming 
for the moment that the previous refusal 
of the Chief Officer afforded no cause of ac- 
tion to the plaintiff and that the-period of 
limitation commenced from April 22, 1924 
when the resolution of the Managing Com- 
thittee of the defendants who were the final 
authority in*the matter was communicated 
to the plaintiffhis claim became Statute 
barred on October 24, 1924. 

The learned Pleader for the plaintiff has 
aitempted to show that this suit is within 
"time op twe grounds. The first ground 
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urged by him is that £. 167 of the Municipal 
Act requires as one of its cpnditions that a; 
claimant should give. one month's previous, 
notice to the Municipality of the institution: 
of his suit; the pexiod of six months pro» 
vided by this section is, therefore, extend- 
ed by one month by virtue of s. 29 of the: 
Limitation Act as recently amended by “Act; 
Section 29 of the,Limitation Act; 
makes the general provisions of the Limitas 


tion Act contained in s. 4. Sections 9 to-1% 


and s. 22 ofthe Act applicable in computing 

the period of limitation prescribed ‘by -anyi 
special or-local law subfect, however, to tle: 
important proviso that any of such . provi-; 
sions “are not expressly excluded by such: 
special or local law.” The provisions of; 
s. 15, cl. (2) are relied on in this case.as exa 
tending the period of limitation. It is 
therefore, necessary to examines. 167 of the’ 
Municipal Act to see if s. 15 (2) of the Limi-; 
tation Act is not expressly exeluded by. it.: 
This section prescribes two absolute .un-; 
qualified and independent conditions pre-; 
cedent to the maintainability of a suit con». 
templated by it. It provides that “no- suit; 
shall be commenced.......,............. without 

giving such Municipality......... one month’s 

previous notice in writing of the intended: 
suit and of the cause thereof, nor, after six, 
months from the date of the act complained{ 
of.” Unlike s. 634 of the Caleutta Municipal; 
Act 111 of 1899 the second part of this sec-; 


tion does not provide for the suit being: : 


filed within six months from “the accrual of, 
the right to sue” which has been held not; 
to mean “the accrual of the cause of action.” , 
Corporation of Calcutta v. Shyama Charan; 
Pal (1). The plaintiff cannot, therefore. 
plead that so long as he has not served ther 
requisite notice on the Municipality there is: 
no accrual of the fight to sue and that the; 
period of limitation commences to run after, 
the expiry of the months ‘notice. This; 
section in plain and unambiguous -term® 

prevents the claimant from commencing; 
his suit after six months from the date of; 
the act complained of and thereby expressly; 


excludes the time being ‘extended, under, . 


s. 15, cl. (2) of the. Limitation Act. Public, 
interests require such suits should bein-; 
stituted without any delay and the period; 
of six months is sufficiently long to enable a_ 
claimant to comply with both the conditions: 
precedent required by s. 167 of the. Munici- 

pal Act. This ground, therefore, faija. 


WCO W.N. 2 e 
. oʻ É 


` 
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The second groynd urged by Mr. Kimatrai 


‘is equally untenable. He has urged thatthe. 


subsequent requést made by the plaintiff to 
the President and the members of the Muni- 


` cipality for re-consideratiin of his case, was 


in effect ay appeal to the Board against the 
action of the Managing Committee and that 


so long as- that-request was not considered’, 


and finally refased- limitation did not run 
against the plaintiff and that- even other- 


wise it affords him a fresh cause of action. - 


This argument is fallacious. Mr. Kimatrai 


has not been able to refer to any rule of the 


Municipal Rules of to any provisions of 
the Municipal Act permitting An appeal 
against the decision of the Managing Com- 
mittee to the Board in respect of the exer- 


cise of powers unreservedly delegated by’ 


the Board to the Managing Committee. 
The plaintiffs letter though addressed to 
the President and members was a request 
for re-consideration :by the Managing Com- 
mittee and not an appeal to the Board. It 
was so dealt with, As an appeal to the 
Board it has not been disposed of upto now 
and cannot, therefore, be relied on as afford- 
ing a separate or fresh cause of action. There 
is also nothing in the rules or in the Act 
making the filing of an appeal or its re- 
jection by the Board a condition to the 
maintainability of this suit. . The act com- 
plained of which affords the plaintiff his 


-cause of action is the refusal to grant a 
‘refund by the authority competent to do so. 


dt is not necessary for the ptirposes of this 


‘suit to decide if the Chief Officer was such 


competent authority. Assuming that ‘he 
was not so competent, there is no doubt 
that the Managing Committee was the com- 


l . petent authority. The refusal by the Man- 


aging Committee and not its subsequent 
refusal to` re- consider tHe matter is the act 
which affords the plaintiff his cause of ac- 
tion. -o h i 

“To yield: to the somewhat ingenious and 
persyasive argument of Mr.-Kimatrai that 
every application for re-consideration filed 


by his client afforded him a’fresh cause of. 


. complaint would be to render‘the provisions 


of.s. 167 of the Act nugatory and would en- 
able a litigant to revive stale claims by re- 


peating his requests. 


The suit fails .on the preliminary issue 
and.is dismissed with costs. e  — 
ZK. +, f Suit dismissed, 

a 


SXGENT, ROBILKHAND & KUMAON RAILWAY V. GOURI LAL. 


a 
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OUDH JUDICIAL COMMI 

SIONER’S COURT... 
“ SEconp Cıvıl APPEAL No. 406 or 1924, 

August 20, 1925. 
= Present:—Mr. Dalal, J. C. 
AGENT, ROHILKHAND anb KUMAON 
RAILWAY—DeErunpant— APPELLANT 
Versus 

GAURI LAL-—PLAINTIPF— RESPONDENT. 

Railway Company-—Goods consigned for carriage— 
Risk Note Form “H"—Wilful neglect—Failure to 
place lock on wagon. 

A Railway Company to whom goods are consigned , 
for carriage under Risk Note Form “HR” is liable for 
the loss of the goods only if the consignment is lost 
through the wilful neglect of the Railway Administra- 
tion or through theft by or wilful neglect of its 
servants. [p. 46, col. 2.] 

Failure of-the Railway Company to place a lock on 
the wagon in which the goods are being carried dces 
not amount to wilful neglect within the terms of the - 
Risk Note. [p. 47, col. 1.] 


Appeal against a decree of the Addi- 
tional Sub-Judge, Sitapur, dated the 6th 
August 1924, affirming*that.of the Munsif, 
Sitapur, dated the 10th December 1923, 

Mr.’R. K. Bose, for the Appellant. 

Mr. H. Husain, for the Respondent. 


JUDGMENT.—Gauri. Lal plaintiff 
sued forthe recovery of damages from the 
Rohilkhand and Kumaon Railway Company. 
The Agent of that Company was sued. The 
plaintiff had suffered loss of 20 tins of ghee 
in transit in a train of this Company run- 
ning between Mailani and Kaurila Ghat. 
Therecan be no doubt that these tins were 
stolen while the train was running. 

The goods were booked under Risk Note 
Form “H” which is on the record. By sign- 
ing such Risk Note and taking upon him- 
self part of the risk of loss in transit, the 
consignor secures reduction of freight. 
Under the conttact of such a Risk Note 
the Railway Company is- liable for the loss 
only if the consignment is lost through: 
the wilful neglect bf the Railway Adminis- 
tration or through theft cr wilful neglect 
of its ‘servants, ‘Phe’ two Subordinate 
Courts held that there was wilful neglect 
of the Railway Company in this case 
becayse no lock was placed on the wagon. 

The learned Judge of the lower Appel- 
late Court has further stated that the lock 
was particularly necessary while the train’ 
was passing through tlre Oudh forest where 
such thefts are matters of” tommon oceur- 
rence. I have looked througli the record 
but find no evidence that the train -was 
passing between these two stations through: 
any locality known as the Oudh foxest of. 
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that inghis particular locality thefts were 
a mattgt of common occurrence. No other 


instance’ of running train theft between - 


these two stations appears to ‘have been 
‘cited in the Trial Court. 

It was argued by the respondent's learned 
Counsel that the finding of the lower Court 
is a finding of fact under the circumstances 
of the present case. The finding, however, is 
vitiated by the lower: Court importing 
reasons not supported by any evidence. It 


‘quoted a ruling of this Court reported as” 


Rohilkhand and Kumaon Railway v. Bij 
Lal.(1) but omitted to notice the distinction 
‘thatin that case the wagon was not sealed 
either. Inthe present case evidence was 
led to prove that the wagon was sealed. 

Wagons are not locked cnany Railway 
-system and security is obtained for the con- 
tents ofthe wagon by bolting it and having ` 
itsealed. Jt will be throwing an unwarrant- 
ed burden on the Railway Company if it 
were held that they will be guilty of wilful 
neglect whenever the wagons are not locked. 
One can well-understand the difficulty of 
locking when the contents of the wagons 
-have to be taken out at the destination. 
Either locks will have to be used of a com- 
mon pattern of key which would, therefore, 
be easily available to the thieves or there 
would. be no possibility of opening the. lock 
when the wagon arrives at the destination. 
.I disagree with the lower Appellate Court's 
deductions of wilful negligence from the 
fact that the wagon in which theft’ was 
committed was not locked. 

l hold that the loss was not due to the 
wilful negligence of the Railway Company, 
set aside the decree of the lower Appellate 
‘Court and dismiss the plaintiff's suit hut 
without costs in any of the Courts. 


Z. K. Decree set aside. 


1) 72 Ind. Cas. 428; 10 O, L. J. 58; 00. & A. L.R. 
491; (1923) A. I. R. (O0) 212. 


s * . 


‘SURESH CHANDRA SAMADDAR V, MATHURA NATH GAIN. - AA 4? 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE ° 
No. 2370 oF 1922, : 

April 9, 1925. 
Present:—Justice SirelSwart Greaves, Kr. 
and Mr. Justice Cuming. 
SURESH CHANDRA SAMADDAR . 
_AND OTHERS——PLAINTIFFS—APPELLANTS 


VETSUS 
MATHURA NATH GAIN AND OTHERS 
— DEFEN DANTS— RESPONDENTS. 

Landlord and tenant—Dispossession of tenant rom 
pon tion of holding—Rent, suit for, whether Maintain- 
able. 

Where a tenant has never beer put in possession 
of the whole area comprised in the demise but has 
taken possession ofa portion thereof, the Court has 
power to fix a rate of rent for the area actually taken 
possession of by the tenant, to be paid by the tenañt, 
on the ground that although, he has contracted for 
the whole area he has elected to go into possession of 
a portion only of the area. Where, therefore, under 
circumstances over which the landlord had no control 


bê A 


the tenant has not been given .possession of the ` 


whole area, the Courts have decreed the rent ‘in 
proportion to the area of the land of which the 
tenant has obtained possession. [p. 48, cols. 1 & 2.] 
Where, however, a tenant has been in possession 
of the whole demised area and has subsequently been 
deprived of a portion thereof by the action of the 
landlord, it is not open to the landlord to come to 
Court and ask the Court to fix the rent for the portion 
of the area which remains in the possession of the 
tenant.: In such a case the landlord is not entitled, 
: after dispossessing the tenant from a portion of the 
demised area, tosue for rent in respect of the whole 


or of any portion thereof, where the rent is fixedfor ` 


the whole holding-and not at so much per bigha, [p 
48, col. 2.] 


Appeal against a decree of the Officiat-*- 


ing Subordinate Judge, Backergunj, dated 
the 7th June 1922, affirming that of the 
Munsif, Third Court, Perojpur, dated the 
23rd December 1920 ` 

Dr. Sarat Chandra Basak and Babu 
Radhiea Ranjan Guha, for the Appellants. 

Mr. Gunada Charan Sen and Babu Somes- 
war Prasad Mukerji, for the Respondents, . 


JUDGMENT. 


Greaves, J.—This is an appeal by the 3 


plaintiffs against a decision of the Additional 
Subordinate Judge of Backerganj confirm? 
ing a decision ofthe Munsif, of the. Third 
Court of Perojpur The plaintiffs sued for 
rent for the years 1322 to 1325 under a 
lease dated the 5th March 1879 whereby in 
respect of the demised area of 8 bighas rent 
at the rate of Rs. 35 a year was reserved for 
the whole .area comprised in the demise. 
The defence of the” defendants was firstly, 
that the rent had been paid and secdrdly, 


that after the lease the plaintiffs in the yéar 


1897 let out a pruon of the land comprised 


. 


48 ` °. 
in the demise ôf 1879 to other persons. Con- 
sequently, they contend, and the Courts 
have so found, that the defendants were 
dispossesséd of roughly half of the demised 
area and they accordingly say that under 
these circumstances they are not liable to 
pay rett. Both the lower Courts have taken 
this view and have dismissed the suit. 

Various arguments were urged before us 
on behalf ofthe appellants. Firstly, it was 
stated that the rent had been paid by the 
defendants at the rate reserved in the 
kabuliyat even after the dispossession at any 
rate, frm the gear 1902 when the Courts 
found that the dispossession had taken 
place, and accordingly, it is urged -before 
us: that it would be inequitable that we 
should now hold that the rent should 
yemain in suspense because a portion of 
the originally demised area has been taken 
away from the defendants and we were 
‘referred, in support of this argument, to 
the case of Rain Narain Chuckerbutty v. 
Poolin Behary Lall Singh (1). In that case 
the Chief Justice in delivering the judg- 
ment of the Court held that as 24 years 
had elapsed: since a portion of the demised 
area had been taken away and the rent 
during that period had been paid at the old 
rate the Court would assume that: there 
had been some arrangement in spite of the 
decrease of area and that the rent should 
be paid atthe old rate. It is noticeable 
in that case that dispossession was not 
due to the direct act of the landlord but 
to the fact that a portion of the land was 
taken for the construction of a Railway. 
But in any case we do not think that it is 
possible for us to act on this view for there 
is'- no. finding by either of the Courts below 
that the rent had been paid at the rate 
reserved by the kabufiyat since the date of 
dispossession in the year 1902 and in the 
absence of such a finding we do not think 
that we should be justified in presuming in 
second appeal that the rent had always 
been paid at this rate from the year 1902. 


Then it was contended on the basis of 
certain decisions to which we were referred 
that in any case there should not-be sus- 
pension of the whole rent but merely an 
abatement of rent corresponding to the area 
“by which the tenancy has been diminished 
and we have been referred to numerous 

cases. We think broadly that the decisions 
` Jay*down, that where a tenant has never 
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been put in possession of the whole area com- 
prised in the demise but has takeh posses 
sion of a portion thereof, the Courts have 
fixed a rate of rent for the area taken 


-possession of, to be paid by the tenant on 


the ground that although he has contract- 
ed for the whole area he has elected to go 
into possession of a portion only of the area. 
And where under circumstances over which 
the landlord had no control the tenant has 
not been given possession of the whole area 
the Courts have decreed the rent in pro- 
portion to the area of the land of which the 
tenant has obtained possession. But we 
do not think that there is any case whiclr 
has decided that where atenant has heen 
in possession of the whole demised area and 
subsequently has been deprived of a portion 
thereof by the action of the landlord it is 
open tothe landlord to come to Court and 
ask the Court to fix a rent for the portion 
of the area which remains in ihe possession 
of the tenant., Weethink that in all such 
cases the Courts have held that the landlord 
is not entitled after dispossessing the tenant 
froma portion of the demised area to sue 
for rent in respect of the whole or for any 


- portion thereof. : 


In this view of the state of the law we 
think that the appeal must fail and that as 
the tenants have been dispossessed by the 
action of the landlord of a portion uf the 
holding and as the rent is fixed for the. 
whole holding and not atso much per bigha” 
the landlord is not entitled cither to the 
whole rent or to rent in.proportion to the . 
land which now remains in the possession 
of the: tenants. . ; 

The appeal accordingly fails and is dis- 
missed with costs. ; 

Cuming, J.—I agree. 

Z. K. 


Appeal dismissed. l 


PRIVY COUNCIL. 
ÅPPEAL FROM THR TeomBay HicH Covrt. 
June 12, 1925. 
e Present:—Lord Sumner, Lord Blanes- 
burgh, Sir John Edge, Mr. Ameer Ali 
and Lord Salvesen. : 
NOWROJI RUSTOM4I WADIA— 
Puaintiry—« APPELLANT 
© versits | 
Tse GOVERNMENT or BOMBAY— 
DerenDaNT—RESPONDENT, , 
Land Acquisition Act (1 of 1804), $. 54-- Valuations 


NG 
[90-1.0. 1925] 
. question. of—Appeal to ` Privy Council—Interference 
with decision of Indian Courts—Practice. ; 
The $ilue to be placed at a given moment on a 
plot ofina, whichis not in the market or the 
subje% of hargain and sale. but owes a large part of 
any value it possesses to the prospective results of 
development work, to be undertaken thereafter at an 
uncertain . time and at an estimated cost, is not only 
in its essence a question of fact but is one upon which, 
almost above any other. opinions will differ, without 
its being possible to give irrefragable reasons for any 
particular conclusion. [p. 49, cols. I & 2.] 

The Privy Council will not. review the decree of'` 
an Indian Appellate Court merely upon a question of 
. valuation. Where their Lordships have neither the 
materials nor the experience on which tofound an 
opinion of their own, in a matter where the opinions 
of competent Courts in India differ (and a fortiori 
where they concur), it is not their practice to interfere 
as an Appellate Tribunal, unless there appears to be 
some gror in law or miscarriage of justice. [p. 50, 
col. 1.]- 

Appeal from a decree of the High Court 


(Macleod, © J. and Shah, JJ), dated ‘the - 


2Uth September 1921, modifying.that of the 
“same Court (Kajiji, J.), uated the 30th 
August 1920. er 

Sir, G. Lowndes, Ķ. C., and Mr. E. B. 
Raikes, for the Appellant. i 

Messrs. A. M. Dunne, K. C., and A. M. 
Talbot, for the Respondent. a 

JUDGMENT. 

Lord Sumner.—In 1917 the Munici- 
pality of Bombay acquired a plot of land 
for purposes’ connected with an existing 
hospital, and the usual statutory proceed- 


ings took place before the Coliector of 
Bombay to fix the amount of compensation 


` to be paid for the. land. The owner, 


. being dissatisfied with the amount awarded, 
viz, Rs. 98,724, claimed a reference to the 
High Court, and in 1920 Kajiji, J., varied 
the Collector's award. by increasing the 
rate to be allowed per square yard super- 
ficial from Rs. 8 to Rs, 10. This raised 
the total compensation to Rs. 1,39,970. 
Upon an appeal by the Municipality the 
High Court set aside the learned Judge's 
decree and dismissed the reference. They 
thus in effect confirmed 
award. From this decjsion the claimant 
now appeals. 
_ The value to be placed at-a given moment 
on a plot of land, which is not in the 
market of the subject of bargain and sale, 
but owes a large part of any value it pos- 
segses to the prospective results of develop- 
meat wok, ,to be undertaken thereafter 
at an uncertain time and at an estimated 
cost, is not only in its essence a question 
of fact but is oné upon which, almost above 
any other, opinions will differ, without its 


. 
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‘being possible to give irr@fragable reasons 


for any particular conclusion. 

It has been declared «in® decisiogs of - 
the Board, by which thtir Lordships 
are now bound, that appeals tn valuation 


cases will only be, entertained qn ques- 


tions of principle.. See Secretary of State 
for India v. India General Steam Navi- 
gation & Ry. Co. (1),- Rangoon Botatoung’ 
Co., Lid. v. Collector, Rangoon (2), per 
Lord Macnaghten; Charan Das v.: Ami?’ 
Khan (3), per Lord Buckmaster— this’ 
Board will not interfere with any ques- 
tion of valuation”—and Narsingh Das v.. 
Secretary of State for {ndia (4). Errors 
in law, including errors in appreciating 
or applying the rules of evidence or the 
judicial methods of weighing evidence, are 
matters that can and will be dealt with 


on appeal by this Board, but. when, asin 


the present case, a difference of opinion 
has occurred between two Indian Courts’ 


upon the number of rupees “per yard to` 


be allowed for a plot of land, as to which 
their Lordships. can form- no ‘opinion ‘of 
their own, it would be ‘alike unprofitable 
and impracticable to embark on a com- 
parison of the decisions of these Courts. ` 
In cases relating to the acquisition of land 

the whole matter, both of fact and law,. 
is a proper subject of-appeal in India, for 
their local knowledge and- experience en-' 
able the learned Judges to form useful 

judgments upon the whole case. The 

amending Act of 1921 declares awards _ 
under the Land Acquisition Act, 1894, to` 


be decrees, so as to bring them within the * 


general rules as to appeals to this Board, 
but it does not prescribe any special mode, ` 
in which they are to be treated: This’ 


Board has found it necessary to limit thee ` 


extent of the inquiry, in order to spare the 
parties costly and fruitless litigation. Just’ 


as inecases where there are concurrent find-' | 


(i) 4 Ind. Cas. 448; 36 O. 967; 100. L. J. 281; 114° 
Bom. L. R. 1197; 14 0. W. N. 134;19M. L.-J. 645; 36 
I. A. 200.(P. 6). A hee 

(2) 16 Ind. Cas. 188; 39 I. A.197 at p. 201; 160. 
V. N. 961; 12 M. L. T. 195; (1912) M. W. N. 781: 16 
. L. J. 245; 23 M. L, J. 276; 14 Bom. L.R. 833;10 
1, J. #5 5 Bur, L, T. 203; 40 0.21; 6 L. B.R. 150 

) 57 Ind. Cas, 606; 471. A, 255 ab p. 204: 39 M.” 
: 

C. 


( 


mbo 


L 
5 
J. 195; 28 M. L. T. 149; 2 U. P. L. R. (P.O) 194: 
A.L.J. 1095; 22 Bom L. R. 1370:1311. W. 49: 
O. W. N. 289; 3 P. W. R. 1921; 48 GC. 110 (P. 0). ° à 
(4) 86 Ind. Cas. 556; 23 A. L. J. 113; 20. W. N.137; 
M. L. J. 386; (1925) A.I. R. (P. ©.) 91; L. R 6 A, 
eve 27.Bom. L. R. 78% 6-L. 69; 29 0.’ VAN. 922 
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ings of fact in ¢he Indian Courts, it has 
long been the general rule of the Board 

e not to allow such findings to be re-opened 
here, Nuraguney Lutchmeedavamah v. Ven- 
gama Naidoe (3), and Umrao «Begum v. 
Irshad Husain (6), so it has now been settled 
that this*Board will not review the decree 
of an Indian Appellate Court merely upon 
questions of value. Where their Lordships 
have neither the materials nor the experi- 
ence on which to found an opinion of their 
own, in a matter where the opinions of 
ecompetent Courts in India differ (and a 
fortiot’ where they concur), it isnot their 
practice to ‘interfere, as an Appellate Tribu- 
nal, unless there appears to be error in law 
or miscarriage of justice, 

In view of this practice the present case 
may be shortly dealt with. The plot to be 
acquired was irregular in shape and con- 
tour. Except at one point, and there only 
by a narrow passage, it had no access to 
any road. Part of it was hollow and low- 
lying, so that in the rains water accumulated 
there to the depth of several feet. No transac- 
tions were proved in respect of land closely 
adjacent to or precisely similar to this plot 
and such transactions as had occurred 
were cases of development and sale at dates 
not at or about the material time, viz., 1917. 
The question, whether or not there had 
afterwards been an upward trend in market 
values generally, was not only highly dis- 
putable as a matter of opinion, but was 
not affirmatively supported by any satis- 

: factory proof. 

e Both parties admitted that the most 
satisfactory use, to which the land could 
be put, was the erection of workmen's 
dwellings, and the value of the land for 
ethis purpose accordingly became the ques- 
tion to which both directed their attention. 
Development of this kind reqnired the 
dedication of a considerable part of the 
surface, in order to provide an access road, 
and also the raising of the whole surface 
to one level, free from risk of flooding, by 
permanently filling in the cavities with 
suitable loose material. Estimates of the 
area of land required for the road and of the 
cost of filling in per cubic yard were ac- 
cordingly prepared, and were agreed on 
both sides. It does not appear, however, 


(5)9M. I. A. 66at p. 87;1 W, R.P. C. 30; 1 Suth, 

P. C. J. 460; 1 Sar. P. C. 1. 826; 1% E. R. 666, 
7 (8) 21 E. A. 163; 21 O. 997; 6 Sar. PG. J. 469; 
Rafique ¢eJackeon's P, O, No4135; 10 Ind. Dee, (N. 8.) 
1298 (Pe 0.). . : 
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that any allowance was made for the time > 
required to enable the made groupd to 
settle, or for the risk that unexiKeted 
settlements might take place, and pro 


He sought to ascertain 
what value per yard the land might ke 
supposed to have, if improved at some un- 
certain date by treating the cost of filling 
in the cavities as a determined sum, to 
which there could not be any addition, 
and by deducting this sum alone from the .- 
supposed realisable value after future deve- 
lopment. Irom these somewhat abstiact 
factors he arrived ata concrete rate per 
superficial yard to be paid presently by way 
of compensation. In doing go he took no 
account of the factor of interest on the cost 
of the filling in and the other develop- 
ment work during the uncertain interval 
before the time of realisation might arrive. 
From his conclusions thus arrived at the 
High Court dissented. Their reasons are 
not very clearly given, but this may be due . 
to the fact that the evidence, which they | 
discussed, is not very clearly :ecorded. At 
any rate, as it appears to their Lordships, , 


they fell into noerror of principle in their a 


criticisms of the judgment of Kajiji, J., “ 
or in the process by which they arrived 
at their own conclusions. In dissenting 
from the method, which the learned Judge 
seems to have followed, they were certainly 
right. Factors suchas he omitted to notice” 
may be of great importance or of little, 


- or even may be truly negligible, according 


to the,circumstances of the particular case, 
but it cannot be right to ignore them alto- 
gether, as having no place at all in a rigid 
system of calculation. They were guided 
by etheir own view, as they were entitled 
to be, of the weight of the various pieces 
of evidence; nearly all of indirect bearing 
on the problem in hasd—gnd*in many 
cases only imperfectly «developed. They 
thought, as they were entitled to think, 
that the grounds, on which the supposed 
rise in general market values was rested 


\ 
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were so unsubstantial in themselves and so 
distantly related to the- circumstances of 
the sife in question, as not to amount to 
any @idence on which to rest the judicial 
conclusion that something should be allow- 
ed for arising market. : 

After carefully examining the evidence 
and the way in which the High Court 
appears to have dealt with it in arriving 
at the conclusion now under appéal, their 
Lordships are unable to find that there has 
been any error in principle or in law in the 
method of arriving at it. They will accord- 
ingly humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Z. K. Appeal dismissed. 

Solicitors for the Appellant:—-Messrs, T., 
'L. Wilson & Co. 

Solicitor for the Respondent:—The 
Solicitor, India Office, 


NAGPUR JUDICIAL COMMIS- 

: “ SIONER’S COURT. | 

Civin Revision No. 151-B or 1923. 
i April 23, 1924. 
Present :—Mr. Hallifax, A. J. O. 
MAHADEO -— APPLIGANT 
= Versus ` 
SHIORAM —Non-Appuicant. 

Transfer.of Property Act (IV of 1882), s. 1060— 
Registration Act (XVI of 1908), ss. 17 (d), 49—Lease, 
agricultural—Oral lease, validity of—Document con- 
taining admission of oral lease—Registration, whether 
necessary. i 

Section 106 of the Transfer of Property Act exeludes 
agricultural leases from the operation of its own pro- 
visions and allows such leases or agreements to lease 
to be made without a written instrument. [p. 51, col. 2.] 

The Registration Act only comes into operation 
‘when a written document has been executed either 
bscause the transaction cannot legally be carried out 
without one or because the parties choose to have one 
though it is not compulsory. [ibid.] 

In proof of an oral lease gramted by the deféndant to 
the plaintiffs the latter produced a document executed 
by the defendant whicle ran as follows :— 

“Of the annual rent for the two years 1918-19 and 
1919-20 for the field of which I had given you a Jease 
for five years, you have to-day paid me Rs. 65 as the 
rent for the current year, and you have already paid 
me the rent for last year and taken a receipt for if, 
leaving th$rent forthe next three years which I 
will take from y®u in each of those three yeass with a 
- rent note”: . 

Held, that the document contained nothing more 
than a mention of an oral agreement made previously 
and-did not require registration, but could he used as 
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evidence of an admission by the gefendatt, just as if 
he had casually mentioned the agfapment in the course 
of a private letter. [p. 52, col. 1.] 


Civil revision of a decree of the Small 
Cause Court, Khamgaon, dated the 18th 
July 1923, m Small Cause Corrt Suit No. 
244 of 1923 š "e ; 

Mr. G. R. Deo, for the Applicant.’ 


JUDGMENT.—The allegations of the 
plaintiffs, who apply for revision of the 
dismissal oftheir suit in the Small Cause 
Court were asfollows: At the beginning 
of the agricultural year 1918-19 the defend- e 
ant agreed by word of mouth to give ¢them 
a lease of his land for Rs. 65 in each of the 
following five years, faking a separate 
kabuliyat from them each year. He kept 
his promise for four years but refused to 
allow the plaintiffs to cultivate the field.in 
the fifth year 1922-23 and gave it to an- 
other person. They, therefore, claimed 
damages for breach of the contract, assess- 
ing them at the amount of profit they 
would have made ifthe contract had not. 
been broken, which they said was Rs. 160. 
The defendant denied the alleged oral 
agreement to lease and pleaded that it could 
only be made by a registered instrument. 

The lower Court arrived at the following 
conclusions. Under ss, 17 (d) and 49 of the 
Registration Act the plaintiffs:aré not 
allowed to prove the terms of the agree- 
ment to lease for five years by oral evidence, 
at least in a suit for damages for breach of 
the contract though ‘they probably would 
be allowed to prove it in that wayin a 
suit for specific performance of it. (The, 
reasoning behind the last sentence is 
obscure, but the matter is outside the case). 
If oral evidence can be accepted then that 
given proves that the contract was made, 
The plaintiffs suffered loss to the’extent of 
Rs. 85. A ; 

The learned Juďge has forgotten s. 106 
of the Transfer of Property Act which ex- 
cludes agricultural leases from the opera- 
tion of its own provisions and so allow” 
such leases or agreements to lease to, ba 
made without a written instrument. The - 
Registration Act only comes into operation 
when a written document has been exe- ` 
cuted, either because the transaction cannot 


-legally be carried out without one or be 


cause the parties choose to have one though 

it is not compulsory. The only question, 

in this case is, therefore, whether the docu- 

ment produced by the plaintiff as, part of 

the proof of the lea% (Ex, P-1) is’a writ 
K 5 e 


z. 
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‘ten instrumént wedquiring registration or 
not, ` 


. , The document galls itself a receipt given 
by the defendant to the plaintiffs. It is 
dated .the llth ef December 1919 and its 
contents may be summarised as follows: 


“Of the arnual trent for the two years 1918-19 ` 


and 1919.20 for the field of which I had 
given you a lease for five years, you have 
to-day-paid me Rs. 65 as the.rent for the 
current year, agd you have already paid me 
the rent for last year and taken a receipt 
dor it, leaving the rent for the next three 


years which I will take from you in each of . 


` those three.years with a rent note.” : 
This is no morg than a mention of an 

oral agreement made about eighteen months . 
before; the document clearly does not 
require registration but can be used as 
evidence of an admission by the defendant, 
just as if he had casually mentioned the 
agreement in the course of a private letter. 
There is other evidence in support of the 
finding of the lower Court that the oral 
agreement was made, though it was hardly 

_ necessary. Further the finding that the 
extent of the damage caused to the plaintiffs 
was equivalent. to Rs. 85 has been accepted 
by both parties, the plaintiffs expressly and 

- the defendant by his failure to. appear in. 
this Court to oppose the application for. 
revision. f | i 

For all these reasons the decree of the- 

lower Court dismissing the suit will be set 
aside and in its place a decree will issue. 
ordering the defendant to pay to the plaint- 

ellis the sum of Rs. 85 and all the costs in- 
curred by them in both Courts. In this Court 
the Pleader’s fee to be shown in the schedule 
of costs will be fifteen rupees. A, 


ZK ' Revision allowed. 





PRIVY COUNCIL. . 
e AppzaL FROM Tus CALCUTTA Hien Courv.. 
oe "June 18, 1925. i 5 
° Present:—Lord Sumner, Sir John 
__, Edge and Mr. Ameer Ali. 
BURN AND COMPANY, Limirep— 
Derren pAnts— APPELLANTS 
oe versus: ar 
His Hicuness Thakur Sahib Sree : 
LUKHDIRJ1 or MORVI STATE— 
' PLAINTIFF-- RESPONDENT. 
Vendor and purchaser—Contract for -sale of 
ods—Time, whether of, essence of contract— 
reach hy buyer—Supply Of goods by. seller—Subse- . 
i 38 e k 
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quent breach by  seller—Buyer, whether entitled t 
damages. | 

Plaintiff, a ruling Prince, entered into a cgntract 
with the defendant Company whereby the Blatter - 
agreed to supply a certain number of goods wygons 
to bs used for the purposes of -the’ plaintiff's . 
Railway on condition that one-third of the price was 
to be paid along with the order, another 
the time when the under-frames of-the wagons 
should be wheeled and the balance on delivery. The - 
wagons were required for a metre guage Railway | 
and delivery was to be made within six months | 
from the date of the order. One-third of the price 
of the wagons was paid along with theorder but 
there was considerable delay in the construgtion of 
the wagons due to war conditions and when the > 
defendant Company called upon the plaintiff to pay 
the second instalment of the price of the wagons 


‘-on the under-frames being wheeled,. the | plaintiff : 


made default and failed to make the payment in 

accordance with the terms of the contract. The 

defendant Company thereafter completed the con- 

struction of the wagons and delivered a certair 

number of wagons to the plaintiff, and refused: to 

deliver the remaining wagons until the whole of; 
the price was paid by the plaintiff. As the plaintiff 

in spite of the repeated demands of the defendant 

failed to pay the balance of the price the defendant 

Company disposed of the remaining wagons elsewhere. 

Thereupon the plaintiff senj the defendant Company ~ 
a cheque for the second instalment of the price of the 

wagons and called upon the Company to deliver the 

remainiug wagons and receive the balance of the 

price. On the failure of the Company to comply with 

this demand plaintiff filed a suit against the Company 

to recover damages for non-delivery of the remaining 

wagons: . . . aes Sah Pat, Yy 
Held, (1) that having regard to the times when 

the three instalments of ‘the contract «price were 

according to the contract to become payable, and to 

the fact that the manufacture of the wagons involved 

considerable expenditure by the défendant .Company 

in providing materials for their construction, and 

in the payment of men who would necessarily be 

employed in constructing them, and to the fact 

that it might be- diificult to enforce in a British 

Court or-in a Court of the.State of which the plaint- 

if- was the ruler payment by the plaintiff of the: 
Contract price, it must have been the. intention - 
of the parties when the contract was made that time - 
should be of the essence of the contract as to the 

times when the three instalments of the contract. 
price should be paid; [p. 57, col. 2.] 

(2) that when plaintif had, after he had notice. 
that the under-framés of the wagons .had been, 
“wheeled, made default in payment of the second 
instalment of the price, which, in fact, was a refusal 
by him to perform the contract in its entirety, the 
defendant. Company was entitled to treat the contract. 
as void and to rescind it? [ibid] | . f 

` (3) that the defendant Company by delivering some 
of the, wagons to the plaintiff @reated the contract as 
a: subsisting contract , and that inasmuch as the 
contact price was not payable until all the wagons 
had been delivered, the defendant Company was not 
justified in refusing to deliver the remaining wagons 
till the whole of the price was paid; [ibid.] n se 

(4) that, therefore, the defendang Company had 


` committéd a.breach of the contyact and were liable to 


the plaintiff in damages. [ibid] ° . ove 
` Appeal from an order of the Calcutta High 
Court (Sanderson, O; J., and Richardson, J.) 


third at °. 
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‘dated Tth June 1923, reported as &3 which was the contract ‘in suit. By tha 
Ind. €as, 260. contract which was agreed upon the de- 


Mr, A. M. Dunne, K. C., and Sir Robert 
Aoke, for the Appellants. 

_ Bir G. Lowndes, K. C., and Mr T. J. 
_ O'Connor, M. P., for the Respondent. 
- JUDGMENT. 

Sir John Edge.—The suit in which 
this appeal has arisen was brought on the 
original civil jurisdiction side of the High 
` Court at Calcutta on the 2ith August, 1918, 
by His Highness the then Thakur Sahib of 
Morvi against Burn and Company, Limited, 
‘to recover damages for the alleged cc nver- 
sion of 42 Railway wagons, and for analleged 
breach of contract to make and deliver the 
same wagons. The property in the wagons 
had never vested in His Highness of Morvi, 
who had never been, constructively or 
‘otherwise in possession of them. The claim 
for conversion has been dropped. The 
original plaintiff died and his son, who 
- ‘succeeded him as the Thakur Sahib of 
Morvi, was on the 19th July 1922, brought 
on the record as the plaintiff. The original 
plaintiff was, and his successor, the present 
‘plaintiff, is, the proprietor of the Morvi 
State Railway. 

The contract was made between His 
Highness the then Thakur Sahib of Morvi 
through the Manager of the Morvi State 
Railway, his agent, and Burn and Com- 
pany, Limited, of Howrah and Calcutta, 
in British India. The contract was for the 
manufacture of 50 Railway wagons by the 
defendant Company at the Company's works 
at Howrah and their delivery. to the Morvi 
State Railway upon certain terms which 
will be later more fully mentioned. The 
contract was made by correspondence be- 
tween the manager of the Morvi State Rail- 
way, who lived at Morvi, and the defendant 
Company at Calcutta. The suit has through- 
out been treated asa suit upon a contract 
to which the Indian Contract Act, 1873 (Act 
IX of 1872), applies. 

The correspondence began on the 29th 
October 1914, by a letter to the defendant 
` Company from the manager of the Morți 
State Railway, asking the Company to quote 
rates for 25 covered wagons and 25 open 
wagons as fer specifications and drayings 
which he enclosed, ,The specifications show- 
ed that the wagons were tobe metre gauge 
Riilway wagons. Between the 29th October, 
1914, and the 23rd January, 1915, several 
letters passed between His Highnesg’s agent 
and the defendant Company, the result of 


‘tract price on the order for 


fendant Company agreed to manufacture 
and to deliver to she Movi State Rail- 
way, upon terms as to payment which will 
be mentioned, 25 covered and 25 open gcods 
wagons, 50 Railway wagons in all, at the 
price of .Rs. 1,825 for each covered wagon 
and at the price of Rs. 1,575 for each 
open wagon, the wagons to be in accordance 
with certain specifications and drawings 
and the 50 wagons to be delivered in six 
months from the date of the receipt by the 
defendant Company of an order for the 
wagons The termsof payment were that 
His Highness of Morvi should pay to the 
defendant Company one-third of the con- 
the wagons 
being given, and one-third of the contract 
price when thé under-frames of the wagons 
should be wheeled, and the remaining one- 
third when the wagons should be delivered, 


‘One-third of the total contract price amount- 


ed to Rs. 30,833. The contract contained 
no provision that the contract time for the 
delivery of the wagons should be extended 


‘in case the defendant Company should be 


delayed in completing the wagons owing to 
the war or any other cause beyond the 
Company’scontrol. ; 

On the 23rd January 1915, His Highness 
of Morvi, through his agent, sent to the 
defendant Company his final order for’ the 
50 wagons and said “we have no-n ors 
drawings to send than we have already . ent, 
From the specifications and drawings sent, 
you will kindly prepare working drawings 
in detail and send them for our approval.” 

After the receipt by the defendant Com- 
pany of the order of the 23rd January 1915, 
for the wagons, the defendant Company was 
much Melayed in performing the contract 
by the difficulties, owing to the war, of 
obtaining some of the necessary parts of the 
wagons and the wagons were not ready for 
delivery at the time specified by the contract. 
His Highness of Morvi did not at any time 
exercise such right, if any, as he may have 
had under the Indian Coutract Act, 18:2, of 
determining the contract because the de- 
fendants had failed to deliver the wagonsin 
accordance with it. 

The agreement that the second instalment 
of the contract price should be paid by His 


Highness to the defendant Company’ when 


the under-frames of .the wagons shonl@ be 
wheeled, of cofirse meant that the second 
instalment should “be promptly paid when 


e, 
54 . 
thaædefendantshad given His Highness of 
Morvi, through his agent, notice that the 
Company had fixed the wheels to the under- 
frames, of the .50 wagons. On the 25th 
October 1916, the defendants sent by post 
to the manager of the Morvi State Railway 
an account, dated the 24th October 1916, 
for Rs. 30,833, for the second instalment, 
being one-tRird of the contract price due 
when the “under-frames are wheeled,” and 
stated-in the letter in which the account 
was enclosed, that it was submitted by them 
“for favour of payment at your conveni- 
ence.” That letter and the account which 
was enclosed in it were notice to His High- 
ness's agent when in the course of the post 
they were received at Morvi, that the defend- 
ant Company had fixed the wheels to the 
under-frames of the 50 wagons. It was found 


. by. Mr. Justice Rankin, who tried the suit, 


and it has not been disputed, that at the 
date of that account, the 24th October, 1916, 
the under-frames had been wheeled. On the 
19th November, 1916, the manager of the 
Morvi State Railway acknowledged the 
receipt of tre Company’s letter of the 25th 
October 1916 and enquired “when the 
wagons will be completed and despatched,” 
but did not send any payment of the second 
instalment. 

The position which His Highness, through 
his agent, then took up and maintained for 


‘months is illustrated by the following ex- 
. tract from the manager’s letter of the 19th 


November 1916 :— 

“Tt is now more than a yearand a halfand 
yet, as we understand from your letter you 
have comeas far as the wheeling of under- 
frames and at therate you have gone cn there 
igno knowing when you will finish the work. 
When we placed theeorder, you certainly 
knew the condition of the market, because 
the war had then been on some months 
already. Till June even you talked of de- 
lay of afew weeks, but it is now several 
nionths which may perhaps run into years. 
In addition to loss of interest on the money 
lotked up with you and trouble and in- 
convenience we had to pay hire to other 
Railwaysand even on payment of hire we 
could not gettimely and sufficient supply 
and suffered in traffic. In consulting your 
convenience it was only fair and reason- 
able that you should hate consulted ours. 
From“ your opening correspondence, we 


expé@cted, beside-solid and substantial work, ` 


thattimely exegution of this osder might lead 


e to future orders, : 
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“Wefear the payment of second manni 
will remain locked up as the first an¥ shall, 
therefore, be glad to know definitely when 
the wagons will be completed and des- 
patched.” À 

In reply to that letter of the 19th Nov- 
ember, 1916, the defendant Company wrote 
to the manager of the Morvi State Rail- 
way on the 23rd November, 1916, as fol- 
ows :— : 

“Your favour No 4906 of 1916, dated 19th 
November 1916. We regret very much that 
youshould write to us in this way as we can 
assure you we have done all possible to 
expedite and complete your work, the delay 
is entirely due to conditions brought about 
by the war. 

“You ask when delivery will be made - 
and we regret. we cannot at present inform 
you, for instance the springs for your 
buffers although all ready in England 
cannot be despatched because the Muni- 
tions Board have so far not granted the 
necessary permit for them to be shipped. 
To help us will you kindly address the 
Railway Board stating that these springs 
are urgently wanted (i. e, 200 buffing 
springs) and should be supplied, send their 
reply to us and we can then enable 
our London Office to obtain shipping sanc- 
tion. 

“Your contract has been considered in 
every possible way and we trust that this ` 
trouble regarding one item alone, the 
buffing springs, will give you an example 
of the unprecedented and extraordinary 
conditions that have been in existence for 
the last 18 months and which grow more 
onerous and difficult every day.” 

The springs for the buffers referred 
to in that letter of the 23rd November, 
1916, were apparently Ibbetson springs, 
which are patent springs and are made 
only in England. Their Lordships think 
it only fair ‘to the parties to this suit that 
some of the difficulties of the situation should 
be illustrated by the passages which they 
have quoted. . 7 

eOn the 14th December, 1916, the 4th Janu- 
ary, 1917, and the 25th January, 1917, the 
defendant Company wrote to the manager 
of the Morvi State Railway “asking for 
payment of the second instalment and 
received no reply. On the 14th Feb- 
ruary, 1917, the defendant Company tele- 
graphed to the manager of the Morvi 
State Railway: “Kindly wire when may- 
expect settlement bil] Rg, 30,883 accoun 
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- wagéns,” That was the account for the 
second instalment. In reply the Company 
received from the manager by telegraph 
‘the following reply on the 19th February 
1917: “No. 87. Your telegram of 14th, 
matter is referred to proprietor of 
this Railway.” The proprietor was His 
Highness of Morvi. The reference to His 
Highness of Morvi did not result in the 
payment of. the second instalment. In 
their Lordships’ opinion His Highness of 
Morvi had then decided not to perform his 
- contract to pay the second instalment until 
some future time, and the defendant Com- 
pany was then entitled under the Indian 
Contract Act, 1872, to rescind the con- 
tract but the Company did not rescind the 
. contract. . 
By the 20th February, 1917, the defend- 
ant Company had completed eight of the 
contract wagons and on that date forward- 
ed them tothe Morvi State Railway and 
thereby treated the contract as subsisting. 
On the 27th February 1917, the defend- 
ant Company wrote to the manager of the 
Morvi State Railway enclosing an account 
dated the 26th February. 1917, for Rs. 5,000 
in respect of the eight wagons, and 
in their letter said “ . we have wir- 
ed you to-day as follows: kindly wire why 
bill Rs. 30.833 account wagons not paid 
; we shall be obliged if you will ar- 
range to remit the amount as wellas the 
amount of the enclosed bill No. 8156 W. 
for Rs. 5,000 with as little delay as pos- 
sible “His Highness of Morvi was 
not bound to accept in part performance 
of the contract eight wagons, but he did 
receive them. To the telegram ofthe 27th 
February, 1917, the manager of the Morvi 
State Railway replied by the telegram on 
the .28th February as follows: “No. 88. 
Your wire. Refer to this office wire 87 
dated 18. Matter. referred proprietor. " 
The defendant Company received no other 
reply to their telecram of the 27 th’ February 
or to their letter of that date. . 

On the th March, 1917, the defendant 
Company wrote to the manager gf the 
Morvi State Railway with reference to their 
account for the second instalment and 
‘his telegrams of the 19th and 28th Feb- 
ruary, and said that the Company had 
“decided not to" despatch any more wagons 
till your proprietor has paid the bill before 
‘mentioned and also that for Rs. 5,000 sent 


: you with our letterof the 27th ultimo.” On 


the lth April, 1917, the défendent Company 
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wrole to the manager of the Morvi State 
Railway as follows:— * . ° s 
“Dzar SIr, 9 


“Fe WAGONS | 

“As we have neither received a cheque for 
the money due to us nor any rêply to our 
letter dated the 5th March we fine it neces- 
sary to.address you again upon this matter 
and we desire to point out to you that by not 
paying our bills when they became due f 
payment you have broken the- gontract 
and we shall, therefore, take whatever 
action appears tous tebe necessary for 
our own interests if we donot 
satisfactory reply to this letter before the 
date specified below. 

“The wagons could be delivered as soon 
as we could obtain trucks from the Rail- 


way to carry them, but we regret we Can- 


not now permit another of your wagons to 
leave our works until youpay us in full 
for the whole order. 

“Your action has put us to very con- 
siderable expense and very great incon- 
venience and at the present time your 
wagons are occupying much valuable space 
in our works. die 

The date specified in that letter wags 
the 20th April, 1917. The letter of the 
lith April, 1917 was, their Lordships con- 
sider, a` notice to His Highness of Morvi 
that the remaining 42 wagons were com- 
pletely ready for delivery to him on pay- 
ment of the balance of the contract price 
which would then be due. On the 2155 
April, 1917, the manager of the Morvi 
State Railway telegraphed to the defend- 
ant Company as follows: “Your letter 
though dated eleventh reached here yés- 
terday. Matter referred to proprietor who 
now in Bombay?” No other reply to the 
defendant Company's letter of the llth. 
April having been received, the defendant 
Company wrote to the manager of the Mosvi 
State Railway on the 7th May, 1917, as 
follows : — : _ 


“Re WAGONS. 

“We desire to call your special attention 
to our letter, dated the lith ultimo and 
to inform you that it is now imperative 
that we receive asatisfactory reply to thig 
letter at oncg otherwise we shall have no 


receive 4: 


option but to settle the matter without . 


further 1eference do you. 
us_with areply by return.” 
To which the defendant Company 


Kindly favour 


Tea 
"E: 
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ceived the following reply, dated the 19th “Six, ; . 


May, 01917 :— | ° 
«Re Wacons.. = > : 
“With reférence to your special reminder 
No. O M,231/H., -date@the-7th instant, I 
have to inform you that His Highness 
‘the Thaktre, proprietor-of this Railway, is 
-not here at present but he has gone to 
‘Matheran, a hilly station for the hot 
weather, and so I have forwarded your letter 
p him and I will letyou know on hearing 
rom him.” i 
No ‘other reply to the defendant Com- 
‘pany's letter of the 7th May having been 
.- received, the Solicitors of the defendant 
Company on the 4th July, 1917, wrote to 
the manager of the Morvi State Railway as 
follows :— . 


wv K8 


DL $ ; i 
Ro t apply of Wagons from Messrs, Burn 


and Co., Ld. : ts 

“Our clients, Messrs. Burn and Co., Ld., 
have instructed us to address you- with 
reference to the contract for the purchase 
“by your Railway of 50 goods wagons from 
-them. ` The terms of the contract were: 
‘Payment as to 4rd with the order, 4rd 
when the under-frame was wheeled and 
the balance on delivery. The first in- 
-stalment was duly jpaid but the second 
instalment has not yet been paid, inspite 
of repeated demands, and inspite of the 
-fact that our clients have actually deliver- 
“ed 8 wagons. - In the existing circumstances 
of the trade, it is obvious that our clients 


“cannot keep the undelivered. balance of . 


the wagons locked up indefinitely and, as 
you have failed to carry out your part: 
‘of the contract, the only course new open 
-$ them is to dispose of the wagons 
‘elsewhere as best they can but before doing 
so they are prepared tè give you 
. opportunity of purchasing these wagens 
‘outright by paying the total amount of 
tlee original contract price outstanding and 
‘we are accordingly instructed to give you 
notice, as we hereby do, that unless the 
full amount of the original contract price 
is paid to our clients or to us as their 
agents within 10 days from the date hereof 
the undelivered wagons will be disposed. of 
by our clients as they may think fit. ` 
eS oo “Yours faithfully, ° : 


of “Ory, Dignam and Co.” 


On theI8th July, : #917, the defendant 
Company's Solicitors wrote to the manager" 
.of the Morvi State Railway as follows ;— 


the. 


“As neither our clients nor oursglves 
have received‘ any reply to our fetter to 
you of the 4th instant our clients have 


‘now taken steps to disposeof the undeli- 


vered wagons elsewhere and have made 
up an account the balance due to the Rail- 
way after deducting the costs of the 
wagons delivered from the deposit made 
to be Rs. 15,833. We enclose you herewith 
copy of this account together with our 
cheque for Rs. 15,833 and shall be ob- 
liged if you will let us havea formal re- 
ceipt for this amount by return. 

“Yours faithfully, 

“Orr, Dignam and Có.” 


After the 18th July, 1917, the defend- 
ant Company sold the 42 wagons to the 
Mysore State Railway. On the 22nd Septem- 
ber, 1917, Messrs. Sanderson and Co., the 
Solicitors of His Highness of Morvi, wrote 
to the defendant Company’s Solicitors saying 
that they were instructed toask for the 
delivery of the 42 wagons still undelivered, 
enclosing a cheque for Rs. 30,833, the 
amount of the second instalment and stating 
that their clients would pay the third instal- 
ment, immediately on the receipt and 
erection of the wagons in accordance with 
the terms of the contract. It may be 
assumed that the cheque was returned. 
The rest of the correspondence is not 
material. 

As has been mentioned, the suit was tried 
by Mr. Justice Rankin. It was contend- 
ed on behalf of the defendant Company that 
the payments of the instalments of the con- 
tract price at the times specified for them 
were of . the essence of the contract. In 
support of that contention it was urged that 
the ‘terms astothe payment of the first 
and second instalments showed that time 
was of the essencé of the contract; that the 
performance bythe Company ofthe.contract 
involved the expendtture of very consider- 


able sums of money andthe occupation of: 
the Company’s workshops by the large. 


number of bulky articles; that metre gauge 


Railways.did not form a market where - 


such wagons could be easily disposed of; 
that the wagonshad to he made.ine accord- 


„ance with. special specificgationS; and that 


plaintiff was a person whé could not be 
sued as of right. Mr. Justice Rankin 
observed in his 
depended entirely upon the correspondence; 
the correct ‘appreciation of the Beneral cir- 


judgment that the casé’ 
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‘cumstances of the case, and of the rules of 
‘law to .be applied, and he said :— ; 
“On the whole and with some difficulty, 
-Ihave come to’ the conclusion, looking at 
the circumstances'and the letters, that in 
` this case time was not of the essence of the 
. contract.” 
The letters to which the learned Judge 
: referred were letters of the 28th December, 
1914, the 10th January, 1915, the 16th 
January, 1915, and the 23rd January, 1915, 
‘which in their Lordships’ opinion do not 
support the conclusion at which he arrived. 
Mr. Justice Rankin, having observed that 
‘the defendant Company had, on the 18th 
July, 1917, sent to the plaintiff's Solicitors 
the letter of that date enclosing a cheque 
for the balance due, on the footing that the 
- contract was cancelled, held that the defend- 
_ ant Company had broken the contract, and 
' gave His Highness of Morvi, the present 
plaintiff, a decree for damages, which, in 
their Lordships’ opinion, were not excessive. 
The balance for which the cheque was 
- sent was the balance due of the first instal- 
ment, which had been paid, after deducting 
the price of the 8 wagons. 


From that decree thedefendant Company 
appealed under the Letters Patent. The 
appeal was heard by Sir Lancelot Sander- 
son, ©. J., and Mr. Justice Richardson. 
The Chief Justice in his judgment said: 


` “But for the conduct of the defendants, I 
‘should have thought that with regard to the 
payment of the second instalment time was 
- of the essence of the contract. The defend- 
ants were under contract to build 50 wagons. 
In my judgment they were not bound to 
proceed with the work, after the wheels 
were attached to the under-frames, until the 
plaintiff paid the second instalment. They 
- surely could not be expected to keep the 
wagons, partly built, standing in their 
‘works, for an indefinite time, or for so Jong 
-as the plaintiff chose to keep them waiting 
for the second instalment. Having regard 
‘to the terms of the contract and the nature 
of the work to be done by the defendants, 
in my opinion, prima facie, time would be 
` of the essence of the contract. 


kd 
“The defendants, however, for some 
reason known to theifselves, did not treat 
it as of.the essence of the contract. 


_ “They actually delivered 8 wagons in 
February, 1917, although the seeond”, instal- 
“ment, which had been demanded in October, 


‘the second 


` broke the contract. 
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1917 (1916), had not been paid, and althoygh 
as far as could be seen in February. 1917, 
there was no immediate prospect of the 


‘second instalment bejng paid." 


The Chief Justice and Mr. ‘Justice 


‘Richardson agreeing that the defendant 


Company broke the contract on the 18th 
July, 1917, the appeal was by their decree 
dismissed. From that decree*this appeal 
has been brought. 


Their Lordships,- having regard to*the 
times when the three instalments of the 
contract price were according to the con- 
tract to become payable, and to the fact that 
the manufacture of the 50 wagons would 
involve considerable expenditure by the 
defendant Company in providing materials 
for their construction, and in the payment 
of men who would necessarily be employed 
in constructing them, and to the fact that it 
might be difficult to enforce in a British 
Court or in a Court of the State of Morvi 
payment by His Highness of Morvi of the 


- contract price, are of opinion that it must 


have been the intention of the parties when 
the contract was made that time should be 
of the essence of the contract as to the 
times when the three instalments of the con- 
tract price should be paid. When His 
Highness of Morvi had, after he had notice 


- that the under-frames of the wagons had 


been wheeled, made default in payment of 
instalment of the contract, 
which was, in effect, a refusal by him to 
perform the contract in itsentirety, the de- 
fendant Company was entitled to treat the 
contract as void and to rescind it, but the 
defendant Company did not rescind it; on 
the contrary, the defendant Company, by 
delivering 8 of the wagons in February, 
1917, tg the Morvi Sfate kailway, treated 
the contract as a subsisting contract. The 
defendant Company was not on that delivery 
of the 8 wagons entitled to insist on a then 
payment for them. The contract price was 
not payable until the 50 wagons had been 
delivered. 

In the view of the facts of this case which 
their Lordships take, and of the law which 
they consider is to be applied to those 
facts, they find that the defendant Company 
finally broke the contract in July, 1917. 
The 18th of that month may be taken as 
the date when defendant Company finally 


Their Lordsh?ps are of opinion that thi 


‘appsal should be dismissed with costs, and 


58 - *s 
wa will humbly advise His Majesty accord- 
ingly. . i 

Z.K. . * Appeal dismissed. 

Solicitors for the Appellants:—Messrs, 
Waltons &To."- ° 

Solipitors for the Respondent:—Messrs. 
Watkins & Hunter. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Crvit Revision No. 186-B oF 1923. 
4 July 18, 1924. 
Present:—Mr. Kinkhede, A. J. ©. 
SARJ ABAI—P.aintTirr—APPLICANT 
A Lersus 
YADEOSA—Derenpant—Non-APPLICANT. 
Préactice—Evidence not relevant to pleas—-Party, 
whether can succeed. A 


A party cannot succeed upon evidence which is not 
relevant to his pleas. [p. 58, col. 2.] 


Civil revision against a decree of the 
Small Cause Court, Mehker, in Civil Suit 
No. 329 of 1923, dated the 8th August 1923. 

Mr. G. R. Deo, for the Applicant. 

Mr. P. C. Dutt, for the Non-Applicant. 

ORDER.—On the basis ofa bond, dated 
- 14th December 191%, Ex. P-6, executed by - 
Bhagwan and Deorao in favour of Ganga- 
ramsa Lad for Rs. 30, Gan garamsa instituted 
suit on 14th December 1921 against Deorao 
after the death of Bhagwan, alleging that the 
original was stolen away. Gangaramsa had, 
also impleaded his own sons Yadeosa, 
Madhosa and Kesheosa as co defendants in 
the above Suit No. 1164 of T921 ‘The de- 
fence’of Deorao was that the creditor's son 
Yadeosa made a demand for the debt and - 
offered to return the bond as ratisfied if he 

was paid 10 pailis of jewar of the Mehkar 
standard, that accordingly he delivered 
the jewar and got back the bond. This, 
edéfence, however, failed and the claim was 
decreed in that suit,- against Deorao for 
Rs. 40-12-0 plus Rs. 10 as cost. Gangaramsa 


SARJABAI 2, 
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total Rs, 55, against Yadeosa to whom he 
had alleged the jewar was delivered and 
from whom he had obtained back the bond 
as satisfied. In the present case the’ de- 
fendant Yadeosa made no detailed defence 
but denied the allegations in the plaint and 
thus denied the plaintiff's claim also. This 
point. blank denial was rather peculiar. 
The plaintiff examined four witnesses in- 
cluding himself and Gangaramsa and prov- 
ed that he had delivered four pailis of jewar 
to Yadeosa and in return for the same got 
the bond dated 14th December 1918 Ex. P-6. 
He also proved that inspite of this pay- ` 
ment Gangaramsa got a decree and realised | 
the same from him. TheSmall Cause Court 
Judge found all these points in favour of the 
present plaintiff but on the question as to 
whether plaintiff could claim the jewar and 
costs of the Suit No. 1164 of 1921 from 
Yadeosa, he held that the payment of the. 
jewar was made inspite of notice to the 
plaintiff's father asking him not to give the 
money to any of hissons. The Smal! Cause 
Court Judge thought apparently that the 
payment was a voluntary payment and 
could not be recovered. Theclaim has been 
dismissed and the plaintiff has consequently 
come up in revision to this Court. 

I think this petition of revision must suc- 
ceed, There was noplea on hehalf of ihe de- 
fendant that the payment to him was volun- 
tary and could not, therefore, be recovered 
back from him. He had simply denied the 
allegations in the plaint which only meant 
that he had not received the jewar and 
was, therefore, not liable for the claim. He 
never set up any alternative case, that. 
assuming the delivery was made to him it 
was not recoverable from him for certain 
reasons. The evidence of Gangaramsa, that 
he had given notice to Deorao’s father 
asking him not to give the money to any of 
his sons was,‘therefore, outside the scope of 
his pleadings and, therefore, inadmissible. 
A party cannot succeed upon evidence which 
is not relevant to his pleas. The apparent 
injustice which the pfaintiff has suffered by 


discharged the other defendants from that being required to pay the same debt to two 


_ suit and got a decree against Deorao alone. 
Deorao afterwards on 7th March 1923 satisfi- 
ed the decree by payment to Gangaramsa 
through his Pleader Ex. P-5. Before such 
payment was made Beorao filed present 
suit.on 23:d February 1923 for the recovery 
ofthe value of tife jewar Rs. 35 and for 

. cost of Suit No. 1164 of 1921 decreed against 
him and for*interest on both these sums, 


persons has. it appears; not attracted the 
attention of the Judge. It is impossible 
under these circumstances tẹ uphold his 
deeision. The plaintiff iss in my opinion, 
clearly entitled to reéover back the value of 
the jewar delivered by him to the -defend- 
ant. As regards his claim for interest I do- 
not think he ean succeed in holding the 


‘defendant liable for the same, because I do 
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not find that he served any written notice 
„of demand on defendant intimating that he 


would charge interest. As, regards his 
claim for Rs. 10 which he paid aş costs of 


the former suit to Gangaramsa, I do not: 
see any reason why he should not be held. 


entitled to claim the same. If Yadeosa had 
given credit to the plaintiff and admitted 
the fact of the delivery, to his father, the 
previous litigation would in all probabilities 
have been saved and the costs avoided. 
_ The defendant is, therefore, liable for mak- 
ing good that amountalso. The plaintiff's 
claim for Rs. 45 plus proportionate’ costs 
will have to be decreed and the rest of the 
. claim, dismissed. Since the filing of this pe- 
tition of revision Deorao died and his widow 
has been substituted in his place. As she 
has not yet obtained the succession certificate 
for this debt due to her husband from the 
defendant, I cannot at once. pass a decree 
:in her favour and ase the obtaining of the 
certificate may involve some delay, I think 
it more expedient to remand the case to the 
lower Court for passing a decree as soon as 
- the succession certificate will. be produced 
- before it by the original plaintiff's widow. 
Costs of this application will be paid by 
the non-applicant who will bear his own. 


K. S. D. Case remanded. 
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| CALCUTTA HIGH COURT. 

, ORIGINAL Civit Surts Nos. 1100 oF 

1924 anv 621 op 1925. i 
_ April 23, 1925. 

| _. Present :—Mr. Justice Page. 
‘| WALTER MITCHELL—Praintres 

versus MAN 

A. K. TENNENT—Darenpenr. 

Evidence Act (I of 1872), s. 92, proviso (8), scope of — 
Negotiable Instruments Act (XXVI of 1881), s. 6-—Post- 
dated cheque, whether can be sued upon as cheque— 
Stamp, necessary—Oral agreement that cheque is not to 
be presented till after the happening of a certain con- 
tingency, whether can be proved—Contract Act (IX of 


1872), ss. 28, %0—Obligation connected with, betting—. 


` Publie policy. a? s 
Neither in India nor in England has the Legislature 
" gone so far as to enact in express terms that betting 
transactions are illegal, but both in India and in 
- England the Legislature regards itas j undesirable in 
the public intprest that any assistance should be 
alordedeby Courts of Law to enforce obligations which 


. col. 1] 
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have been created in connection with betting or wager- 
ing transactions. [p. 60, col, I]. ° . 

A post-dated cheque which is not expressed to be 
payable otheswise than on demanti isa cheque within 
the meaning of s. 6 of the Negotiable Instruments Aot 
and may be sued upon 45 such after the due date, 


A post-dated cheque is admissible Ħn evidence 
although it bears a stamp representing duty payable 
in respect of a cheque and not the ad valorem dut 
payable in respect of a Bill of Exchange. [p. 6 š 

Oral evidence to contradict or vary or alter the 
terms of a negotiable instrument, the execution 0 
which and the consideration for which are admitted, 
cannot be adduced having regard to the provisions of 
8. 92 of the Evidence Act. [pe61, col. 2.] 

The provisions of proviso (3) to s. 92 of the Evidence 
Act are inapplicable in a case in which an obligation 
under the written contract has attached. If the effect 
of the alleged cofitemporaneous oral agreement ig 
merely to suspend the performance of the obligation 
contained in the written contract, evidence of such oral 
agreement cannot be admitted. On the other hand, it 
is permissible to adduce evidence of a contem po- 
raneous oral agreement under which the Parties to the 
written contract agree that until the happening of a 
certain event no obligation whatever under the written 
agreement should attach, or, in other words that until 
the condition precedent has been fulfilled, the written 
agreement should be and remain inoperative and of no 
effect. [ibid,] an 

Defendant gave a post-dated cheque to the plaintiff 
on the understanding that the chequs was not to be 
presented for payment until and unless a certain dis- 
pute between the parties had been’ decided in a certain 
manner. Plaintiff brought a suit to recover the amount 
of the cheque from the defendant without taking steps 
to have the dispute decided : . 

Held, (1) that the effect of the agreement between 
the parties was not to contradict or to vary the terms 
of the cheque but to create a condition precedent to 
the attachment of any obligation under the cheque 
which would remain inoperative unti! after the ad# 
judication of the dispute'had taken place ; [p. 63, col. 
2 


(2) that the agreement, therefore, fell within the 
purview of proviso (3) to s. 92 of the Evidenee Act and 
could be proved ; [ibid.] 

(3) that consequently 
dismissed as premature, 

Oase-law referred tos 


Messrs. Pugh and Ameer Ali, for the 
Plaintiff. ` O 

Messrs. Lanġford James and Surita, fer 
the Defendant. 

JUDGMENT.—By consent the“ ervi- 
dence which has been adduced before me is 
to be treated as'evidence in both suits sub- 
ject tothe extent to which the evidence 


the plaintiff's ‘suit must be 
[ibid.] 


or any part thereof may be relevant to 
particular issues in” either of the two 
suits. 


The matters in controversy arise out of 
a dispute relating to an alleged order 
given by Tennent.to Mitchell ap back a 
horse called “ Better Hope” at the Barrack- 
pore Race8 on the 2nd April 1923, I take 
Colonel Tennent’s suit first, 


60 . 


The claim in this suibis to recover the 
sum of Rs. 9000 being the balance of a 
sum which it is alleged was réceived by 
Mitchell as thé proceeds of a bet made by 
Mitchell on behalf of Tennent, the residue 
Rs. “11,000 having been paid on the 4th 
April, 1923 by Mitchell to Tennent. There 
is an alternative claim to recover Rs. 20,000 
under an alleged agreement set out in the 
plaint. 

. Now, in my opinion, the first claim in 
this suit is wholly misconceived. Neither 
in this country ner.in England has the 
Legislature gone so far as to enact in ex- 
press terms that betting transactions are 
illegal, but it is clear that both in India 
and in England the Legislature regards it 
as undesirable in the public interest that 
any ‘assistance should be afforded by Courts 
‘of Law to enforce obligations which have 
been created in connection with betting or 
„wagering transactions. In India if has ex- 
pressly been enacted that “agreements by 
way of wager are void ; and no suit shall 
be brought for recovering anything alleg- 
“ed to be wonon any wager or entrusted 
toany person to abide the result of: any 
“game or other uncertain event on which 
any wager is made” (Contract Act, s. 30). 
Similar provisions obtain in England, but 
up till 1892 it was not deemed necessary 
on grounds of public policy in England to 
include within the ambit of the legislation 
relating to betting and wagering transac- 
tions in which a principal had instructed 
an agent to back a horse for him. Accord- 
ingly, it was held by a majority of the 
Court of Appeal in 1881, confirming the 
Yecision of Mr. Justice Hawkins, that where 
a principal had instructed an agent to 
make abet for the principal, and the bet 
had been lost, although the agent whe had 
in fact made the bet was not liable -to a 
suit to recover the sum which he had 
staked, nevertheless, if the agent-paid the 
bet “which he had lost, he was entitled to 
recover from his principal the sum which 
he had paid on his behalf. Brett, M. R., 
however, in -a dissenting judgment, observ- 
ed that “the plaintiff's business, although 
it may not be illegal, is directly objected 


to by the law, and the contracts made by, 


“him in his business cannot be enforced: 
it is a' business of which “the law ought 
not to tdke notice, and, therefore, the in- 
“‘gonvenience and the loss, which the plaint- 
iff may suffer in ehis objectionable business, 
form no ground for anaction for revoking 
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an authority which the principal ought not 
to have given”: Read v. Anderson (1). 
Similiarly in Bridger v. Savage (2), the 
Court of Appeal decided that where a 
principal had instructed an agent to make 
a bet for him, and the agent had done so 
and had received the proceeds of the bet, 
the principal was entitled to recover from 
the agent the sum which he had received 
on the principal's behalf. Now, in 1892 
an Act was passed by which the Legislature 
enacted that in the circumstances that I 
have set out the agent would not be entitl- 
ed to recover from the principal the moneys 
which he had paid to the bookmaker in 
respect of the bet which was lost. The 
Legislature must, I think, have been moved 
to pass the Gaming Act of 1892 because 
it was regarded that public opinion had 
become more enlightened, and that the 
exigencies of public policy demanded that 
further restrictions should be placed upon 
the efficacy of wagering transactions, Now, 
although legislation has not been passed to 
overrule the converse proposition of law 
laid down in Bridgers v. Savage (2), the 
principle which underlies the legislation of 
1892 mustapply, in my opinion, as well to 
the one set of circumstances as to the 
other. If it is regarded as contrary to 
the public interest that theagent who has 
effected a bet, and has paid money to the 
bookmaker on behalf of his principal, 
should be entitled to re-imbursement from 
the principal. I failtosee why it is not 
equally against public policy to permit the 
principal where his agent has received the 
proceeds of a successful bet to recover from 
the agent the sum which he has received. 
If and when it becomes necessary to deter- 
mine that question, it must not be taken 
that I should hold without further argu-- 
ment that in this country a principal is 
entitled to recover the proceeds ofa bet 
which has been regeived on his behalf by 
his agent. It seems to methat to permit 
bim to do so would be tœ actin opposition 
to the dictates of public policy relatimg to 
betting transactions. It is unnecessary 
however, finally to determine that question 
in this case, because noevidence has heen 
adduced to prove that Mitchell backed “Bet- 
ter Hope” on behalf of «Tennent, or other- 
wise, or. at all, or that he received the pro- 


53L. J. Q. B. 
532; 51 1.. T. 55; 32 W. R. 950; 49 J. P. 4. A 
(2) (1885) 15 Q. B. D. 363; 54 L. J. Q. B. 464; 53 L 
T. 129; 33 W, R. 891; 49 J, P. 725. ° 


\ 


fo0 1, 0. 1995] 


ceeds of the bet see also Cohen v. Kittell 
(3), Cheshire and Co. v. Vaughan Bros. and 
Co. (4) and Maskell v. Hill (5). 

With respect to the alternative claim, 
if the plaintiff proves the agreement which 
he ‘has alleged, his cause of action (if any) 
has not yet arisen. For these reasons, in 
my opinion, the suit by Tennent against 
Mitchell is misconceived, and must-be dis- 
missed with costs. 

As regards the suit brought by Mitchell 
against Tennent different matters arise for 
consideration. The suit is brought to re- 


- cover the amount due under four cheques ` 


drawn by Tennent in favour of Mitchell 
amounting in the aggregate to Rs. 11,000. 
The first “cheque bears -date lst October 
1921. It is drawn in favour of Mitchell by 
Tennent for Rs. 2,500; there are two 
similar cheques, dated ist November, and 
Ist December, and a fourth cheque dated 
Ist January, for Rs. 3,500. The execution 
of these cheques is admitted, and the pay- 
ment of Rs.. 11,C00 as the consideration 
for executing the same is also admitted. In 
the alternative, Mitchell claims the like 
sum as being money lent and re-payable upon 
demand, such demand having been made 
before the suit was filed. 


Now, the first defence which is raised is 


that the cheques in suit are not cheques 
at all because, although they purport to 
have been executed on the Ist October, Ist 
November, lst December 1923, and Ist 
January 1494, respectively, in truth and in 
fact all of them were drawn by Tennent 
and celivered to Mitchell on the 4th April 
1923. In my opinion, there is no substance 
in this contention, 
the Negotiable Instruments Act (XXVI of 
1681, s. 6) as “ a Billof Exchange drawn on 
a specified banker and not expressed to be 
payable otherwise than on demand.” In 
India a post-dated cheque is admissible in 
evidence although it bears a stamp represent- 
ing duty payable in respect ofa cheque, 
and not the ad valoremeduty payable in 
respect of a Bill of Exchange: Ramen 
Chetty v. Mahomed Ghouse (6), Motilal 
Shivlal v. Jagmohundas Vundravandas (7); 


(3 (1889) 22 Q.B.D. 620; 58 L. J. Q. B. 241; 60 L. T. 
So A “W.R. 400; 53 J. P. 469. © 


(4) (1920) rd B. 240; 89 L. J. K. B. 1168; 123 L. T 
487; 84 J. P. 233; 23 Com. Cas. 242. 
Mo a r B. 157;-90 L. J. K. B. 1332; 1951, T. 
65 S. J. 714: 37 T. L. R. 841. 
oe) 16 0. 432; 8 Ind. Dee. (x. 5) 285, 
YA 6 Bom. L; R. 699. 
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A cheque is defined in. 


bie 
The cheques in suit are “not expressed 
to be -payable otherwise thah on demand” 


and, in my opinion, such epost-dated ehe- . 


ques are cheques, and after*the due dates ` 
may be suedsupon as cheques: Royal Bank 


of Scotland v. Tottenhgm (8). . 

Now, since these documents are NABA 
instruments, the execution of which stand the 
ecnsideration for which, are admitted, itis not 
permissible, pursuant to the provisions of 
s 92of the Indian Evidence Att, to adduce 
oral evidence to contradict or vary or alter 
the terms thereof. 
(3), it is provided that “the existence of. any 
separate oral agreement cpastituting a con- 
dition precedent to the attaching of any 
obligation under any such contract, grant 
or disposition of property may be proved." 
Now, the true construction, in my opinion, 
to be placed upon that proviso is that the. 
provisions thereof are inapplicable’ in a 
case in which any obligation under the 
written contract has attached, and that if 
the effect of the alleged contemporaneous 
oral agreement is merely to suspend” the 
performance of the obligations containéd in 
the written contract, evidence `of’ such 


‘oral agreement cannot beudmitted. On the 


other hand, it is permissible to adduce evi-. 
dence of a contemporaneous oral agreement 
under which the parties to the written con- 
tract agreed that until the happening ofa 
certain event no obligation whatever under 
the written agreement should attach, or, in, 
other words, that until the condition prece-, 
dent bas been fulfilled, the, written .agree- 
ment should be and remain inoperative and 
of no effect: Jugianund Misser v. Nerghan 
Singh(9),Cohen v. Bank of Bengal (10), Ram- 
jibun Serowgy v. Oghore Nath Chatterjee (11) 
and Vishun Ramchandra Joshi v. «Ganesh 
Krishna Sathe (12). 

Now, the question @f fact which I have to 
determine in this suit is whether Tennent 
has proved to my satisfaction -a separate 


agreement which amounts to a.condition . 


precedent within the meaning of proviso (8), 
of s. 92 of the Evidence Act. 
facts are as follows: 


8) (1804) 2 Q. B.715; 64 L. J. Q. B. 99; 9R. 569; 71 
L. T. 168; 43 W. R. 22. 
K | 135, TOL R. 347; 3Ind. Dee. (x. s.) 

Tio 2A. 598; 5ìnd. Jur. 151;1Ind. Dee, (x. s) 

(ID 250. 401; 20.. N. 188; 13 Ind. Dec. (x. 8.) 

; ko 63 Ind. Cas. 673; 455, 1155; 23 Bom.’ Jp. R. 

~ a 


But under s. 92, proviso s 


The material ` 
A dispute arose on 


ba. f 
the 2nd April 1923 during the course of the 
racing at Barrackpore as to whether Tennent 
hade instructed ‘Mitchell to back a horse 
which ran in 6ne of the races, viz., “ Better 
Hope”, Rs. 5,000 each way, that is, for a 
win and for a place. Jennent consistently 
has maintained that such an order was 
given tô Mitchell. On. the other hand, 


_ Mitchell has protested with. equal vigour 


that no such order was given to him. “Better 
Hope” won tHe race, [ do not propose. to 
determine that issue in this suit for the 
following reasons: after the race was over 
Tennent and Mitchell discussed the disputed 
order, but could arrive at no satisfactory 
conclusion as to what should be done for the 
purpose of settling the matter. On -the 
morning of the 4th April, however, Mitchell 
and Tennent went together to the Royal 
Calcutta Turf Club, and saw Captain Ho~ 
ward, the Secretary. Captain Howard re- 
fused officially to interfere in the matter, 
but stated that each of the parties had better 
put up a case which he would lay before the 


‘Stewards of the Truf Club, At that time 


both Mitchell and Tennent had expressed 
their willingness to have the question as to 
whether this order had been given, and the 
indebtedness (if any) of Mitchell thereunder, 
adjudicated upon by some impartial person 
or persons. After leaving the Turf Club 
the parties repaired to Spence’s Hotel, and 
either at Spence’s Hotel, as Tennent alleges, 
or at Tennent's place of business, as Mitchell 
asserts, an agreement was finally arrived at 
‘between the parties. Mitchell stated that 
the final arrangement which was reached at 
Tennent’s place of business was to the follow- 
ing effect; there was a balance of Rs. 1,500 


in respect of racing commissions executed: 


by him. for Tennent, which was due and 


owing by Tennent. On theother hand there ` 


was Tennent’sclaim fox Rs. 25,000 in respect 
of the alleged orderto Mitchell te back 
“Better Hope”. Mitchell stated that at 


-that time. he thought that Tennent was 


a man of substance and in a good position, 


' atd that he could assist Mitchell by support- 


ing Mitchell's application to obtain a 
license as a bookmaker from the Turf 
Club, and that some four or five weeks 
previously he had promised to grant’a loan 
to Tennent to help him to tide over his 
immediate financial difficulties if Tennent 
failed to make money by backing horses 
at the Barrackpore Meeting. He further 
stated*that finally jit was arranged between 


the *parties that if Tennent gave up his 
2 3 
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_disputed claim to Rs. 25,000 Mitchell 


would forego the debt of Rs. 1,500 which 
admittedly Tennent owed to him. He 
further stated that as Tennent was agree- 
able that this course should be taken the 
parties agreed that Mitchell should lend 
Tennent Rs 11,00U upon the security and 
in accordance with the terms of the four 
cheques in suit. I am unable to- accept 
Mitchell’s story as regards this. alleged: 
arrangement. It seemsto me that such 
a story is entirely inconsistent with two ` 


‘admitted facts: (1) that on that very day | 


Tennent wrote a letter addressed to the 
SS. ‘“Naldera’”-at Bombay to Mitchell, who 
in fact travelled by that vessel to Australia, 
the terms of which are inconsistent with 
the arrangement which Mitchell alleges 
had been arrived ‘at; (2) onthe llth May 
1923 Mitchell in Sidney received -from 
the Turf Club a letter enclosing Tennent’s 
application for the adjudication ofthe dis- 
pute with reference to this alleged order, 
and calling upon Mitchell to state what 


_ he had to say in respect thereof. To that 


letter Mitchell sent noreply. Ifthe matter 
had finally been settled'in the sense which 
Mitchell ‘stated in the witness-box, to my 
mind the natural and reasonable course for 
Mitchell to take would have been to have 
written to the, Stewards of the Turf Club 
informing them that there was nothing to 
adjudicate upon inasmuch as the matter 
had been amicably and finally settled in 
the sense which he stated in ‘the witnéss- 
box. „Nowhere in any document at any 
time has Mitchell set out the terms of this 
alleged agreement, and,.in my opinion, no 
such agreement was ever arrived at. On 


“the other hand, Tennent gavehis version . 


of the agreement which was arrived at on 
the 4th April at Spence’s Hotel, and in 
considering which of the two stories ought 
to be accepted, it must be borne in. mind 
that until the written statement was filed 
in Mitchell’s suit Tennent had not put 
into ,writing the terms of the agreement 
to which. he deposed in the witness-box, 
and further that both in the letter to 
Mitchell to which I have referred, and in 
hes application to the Turf Club, Tennent 
had referred to a loan. from Mitchell. 
According to Tennent after the interview 
which admittedly the parties* had with 
Capfain Howard in the morning of the 
Ath April Tennent was fortified in the view 
he held that any reasonable Tribunal would 
find in his favour if an enquiry were tg 


. 
. 
. 
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be held in respect of the disputed order. 


On the other hand, there is no doubt that . 


Mitchell was extremely dissatisfied with the 
result of the interview with Captain Howard. 
Tennent’ stated that at Spence’s Hotel 
both he and Mitchell maintained that 


his own story was the correct one, 
What was to happen? How was the 
dispute to be settled? Now, racing 


men are accustomed, 
tomed, to have their debts of honour 
settled promptly; ex concessis Mitchell was 
leaving India that very day, and it was 
obviously in harmony with the environ- 
' ment in which they as racing men spend 
so much of their time that the matter 
should forthwith be settled. It was import- 
ant for Tennent, because it was most 
undesirable, as he was so closely connected 
“with racing circles, that a dispute of this 
nature should remain outstanding. He was 
also anxious that the matter should imme- 
diatly be settled, because the whole of the 
liability in respect of this bet had not been 
uudertaken by himself, and he had to meet 
-his obligations to his friends. It was also 
extremely desirable -in the interest of 
Mitchell that .the matter should immediate- 
ly be adjusted, for Mitchell had been a 
bookmaker, and was anxious to be reinstated, 
and to obtain a license to “stand up” at the 
races in Calcutta and Barrackpore. He 
was also extremely anxious to obtain 
the ‘good offices of Tennent in order to 
enable him to obtain a license. to carry 
on business as a bookmaker. Now, im 
these circumstances, it was only natural that 
some arrangement should have been arriv- 
ed at. Tennent’s version ofthe arrange- 
ment which was arrived at was to this 
effect. Mitchell stated that he must 
‘leave Calcutta that every afternoon, and 
that he was going to Australia, but that he 
would be back in Calcutta in September. 
Mitchell urged that-under the circum- 
stances the matter could not be adjudicated 


upon until he came back, and suggested ` 


that the best way to get over the immediate 
difficulty was that he should let Tennent 
have Rs. 11.000 (which was about half of 
the sum that Tennent claimed), and thit 
when he come- back in September the 
dispute coyld immediately be submitted 
to the arbitrament of some one or pore 
impartial persons; ard that if it was decided 
thit no order had been given, and that 
Mitchell was not liable to pay Rs. 20,000 
` or any sum to 
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and rightly accus-. 


‘s. 92 ofthe Indian Evidence Act. 


Tennent, after the adjudi- 


63° 


. cation had taken place. Tennent should 
re-pay the Rs. 11,000 which Mitchell had- 


handed to him. On the other hand, if *the 
adjudication resulted ina manner favour- 
able to Tenhent, and the decision was that 
Mitchell was bound ¢o pay Tennent, then 
it was suggested that the Rs. 11,000 should 


be retained by Tennent, and that Mitchell’ 


should pay to Tennentany further sum 
which might have been awarded to him. 
Tennent agreed to this arrangement, and 
suggested that if the money was given 
to him he should give a receipt for it. 
Mitchell, on the other hand, stated that 
he would not be content witha receipt, 


“but would like to have something tangible 


as security, such as cheques; Tennent 
after some demur agreed, and the firat 
cheque was dated lst October and the 
other cheques on subsequent dates because 
Mitchell had assured Tennent that he would 
return in September and the matter would 
be decided between them before the Ist 
October. ae 

Now, in my opinion, that is the substance 
of the agreement which was concluded 
between the parties, and the effect of that 
agreement was not to contradict or to 
vary the terms of the four cheques, but 
to create a condition precedent ^io ‘ithe 
attachment of any obligation under the 
four cheques which would remain inoperative 
until after the adjudication had taken 
place. In my opinion, such an agreement 
comes within the terms of proviso (3) ‘of 
Now, 
what is the effect of finding, as I do, 
that an agreement was effected between the 
parties in the sense that I have just indicated? 
It is this, that atthe date when Mitchell 
filed his suit the condition precedent to 
any obligation under the agreement attach- 
ing had not been fulfilled. The same result 
would follow if the claim were to be found- 
ed upon the consideration for the bills, 
or, in other words, ifthe suit was forthe 
re-payment of money lent. In either case, 


on the date when he filed the suit Mitchell . 


had no present causeof action. It follows, . 


therefore, that Mitchell’s suit is premature 
and must be dismissed with costs. The parties 
having agreed thatthe Court should allocate 
the liability to pay costs as it deems fit, the 
costs must be allocated in this manner: 
Mitchell must pay two-thirds and Tennent 
one-third thereof, having regard to the fact 
that Mitchell has lost en what I think is 


the main issue in this case, viz., as to whe- 
. . 7 t 


. ~ 2 bg 
$i. . 
ther there was aft agreement within proviso , 


(3) of 5. 92 of the Indian Evidence Act. 
Z., . Suit dismissed. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
e ORIGINAL Civin Suit No. 995 or 1918. 

. - February 11, 1925. 
Present:—Mr. Rupchand Bilaram, A. J.C. 
Firm or CHOTUMAL-BULCHAND— 
PLAINTIFFS 

A versus 
rem or LILARAM LAKHMIOHAND — 
DEFENDANTS. : 
Civil Procedure Code (Act V of 1908), 0. XXVI, 
yp. 9, 7, 8—Evidence recorded on commission—Party 
other than one at whose instance evidence taken, whe- 


ther can exhibit it. f } 

Where the evidence ofa witness is taken on com- 
mission at thé instance of a party who refuses to 
exhibit it, it is competent for any other party to do so, 


if it so likes. . 
gi e Kumari Roy v. Satya Ranjan Das, 39 O. 999; 


70. W. N. 784 and Hemanta Kumari v. Banku 
Behari Sikdar, 9 O. W. N. 794, distinguished. 

Mr. G. A. Kikla, for the Plaintiffs. 

Mr. Kodumal Lekhraj, for the Defend- 


ants. . f 
ORDER.—In this suit the defendants 
applied for examination on commission of 
the witness Radhakishen son of Seth Geri- 
mal. He has been examined on commis- 
sion, but the defendants are not prepared 
* to have his evidence exhibited. The plaint- 
iffs, on the other hand, have asked permis- 
sion todo so. Mr. Kodumal on behalf of 
the defendants objects to this evidence 
“ going inton a two-fold ground. Firstly, he 
says that as the commission had issued at 
his instance, he alone has the right to have 
it exhibited, and secondly, that twoeother 
Suits Nos. 1285 of 1920 and 535 of 1922 
*which are connected with this suit to a 
certain extent, are suits to which this wit- 
ness isa party. There is an order of this 
Court that the evidence in the present suit 
is to be treated as evidence in those suits. 
As he is a party to those sults, it would 
be virtually admitting his evidence in those 
suits without his appearing in Court and 
being examined in the presence of the 
Court so as to enable the Court to form an 
opinion as to how: far he is speaking the 
truth.’ Mr. Kodumel also contends that 
this Witness is a hostile witness, that he has 
4 e 
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avoided answering certain questions, has 
failed to produce his account-books and . 
that -he has purposely kept away from 
Karachiin order to avoid his being ex- 
amined in Court. i 
With regard to the first objection, I 
not think it can prevail. Itis open to the 
plaintiffs to say that as the, defendants had. 
applied for examining this, witness on com-. 
mission, they refrained from doing so, and - 
that if the defendants had not so applied, 
they would themselves in their turn have . 
asked for a commission. Under O. XXVI, 
r. 2, O. P. C., a commission may be issued for 
the examination of a witness by the Court | 
either swo moto or on being moved by any 
party. : Under O. XXVI, r. 7, CO. P. ©., when 
the commission evidence is certified to the 
Court, it fornis part of the record of the suit. - 
Rule 8 contains no limitation requiring such 
evidence to be read as evidence only at the 
instance ofthe party who originally applied 
for the issue of commission. Allthatr. 8 . 
contemplates is thateit shall not be read 


. without the consent of the party against 


whom it is offered. It may, therefore, be 
read at the instance of any party to the 
suit. Mr. Kodumal has drawn my attention 
to the cases of Kusum Kumari Roy v. Sataya 
Ranjan Das (1) and Hemanta Kumari v, 
Banku Behari Sikdar (2) to show that ac- 
cording to the practice of the High Court of 
Calcutta on tlie OriginalSide, the party who 
has applied for commission to issue, can 
alone tender it in eyidence.. But whatever 
the practice of the Calcutta High Court on 
the Original Side may be, it is not warranted - 
by the provisions of O. XXVI, r. 8, ©. P. C., 
by which this Court is governed. There is 
also a note in Mulla’s Commentaries on r. 8 
to the effect that, a practice quite contrary 
to that of thè High Court of Calcutta on its 
Original Side, prevails in the moffusil.- 
On this ground Lam not prepared to ex-- 
clude the evidence of .Radhakishendas from 
being exhibited in this case at. the instance 
‘of the plaintiffs. Jt will, however, be open: 
to the defendant to show that Radhakishen 
isa hostile witness thatde is interested in 
the plaintiffs, and that in view of the vague 
nature of his evidence, or on account of his 
having withheld certain books no weight: 
should be attached to it. 

With regard to the other objéction as to , 
his evidence being treated as evidence in 
Suits Nos, 1285 of 1920 and 535 of 1922, I do 


(20,0, 899; 7 O, W. N. 784. 
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not propose to pass any orders now. I think 
subject to what the other side may say in 
those suits, it would be open to Mr. todumal 
to urge that so fəras those suits are con- 
cerned, Raahakishen being one of the par- 
ties, should go.into the witness-box and 
that unless he does so, the evidence taken 
on commission and exhibited in’ this case 
should not be treated as evidence in those 
cases. I, therefore, allow the evidence of 
Radhakishen to be exhibited at present in 
this case only. oe 
Z. K; Order accordingly. 
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5 JUDGMENT. 
. Das, J.—Although I differ from the 
learned District Judge in regard to both 
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the questions decided by him, I think that 
the decree pronounced by him is right and 
that it ought to be affirmed. œ 4 ° 
The plaintif claims to have been’ adopt- 
ed by Khub Lal as his karta putra on the 
26th January 1915. Khub Lal diedon the. 
23th December 1915 and a posthumaqus son 
Hanuman Prashad was born to him who, 
however, died shortly afterwards. The 
plaintiff contends that notwithstanding the 
birth of a posthumous son, he is entitled to 


. succeed to the estate of Khub Lal to the 


exclusion of the defendant, who ‘is the. 
widew of Khub Lal and who is in posses-, 
sion of the estate, not db the heiress of 
Khub Lal, but as the heiress of her deceased, 
son Hanuman Prashad. Two ques~, 
tions were raised in the. litigation; ‘first, , 
the question of fact, namely, whether the. 
plaintiff was adopted by Khub Lal as his 
karta putra; and, secondly the question of 
law, namely, whether, assuming that.-he 
was so adopted, he is entitled to succeed 
to the properties in the events which have 
happened. The learned District, Judge. 
held that the adoption was not proved and 
decided the question of fact in favour of 
the defendant. in regard to the other ques- 
tion raised before him, he thought that: 


the plaintiff would have been entitled-to — 


1/4th share in the estate of Khub Lal 
had he succeeded in proving his adoption, 
In my opinion, the plaintiff has established 
the factum of his adoption, but ‘he is not 
entitled to’ succeed to the estate of Khub 
Lal having regard to the fact that a son 
was born to Khub Lal subsequent to the 
plaintiff's adoption, 

I will first deal with the question of fact, 
Khub Lal had three daughters, Tapeshwar 
Kuer, Dhano Kuer and Muneswaf Kuer 
of whom Dhano Kuer and Muneswar Kuer 
were ajiva at the date of the alleged adop- 
tion. The plaintiff is the son of Tapeshwar . 
Kuer who died many years ago. Khub Lal 


had also a son who died in his infancy. It ° 


is the common case that Kanhaiya Lal t 
plaintiff was brought up asa son by Khu 
Lil aad was the object of his love and affec- 
tion. He certainly looked-upon him as hia ` 
son and referred to him as his son to all 
his friends, The plaintiff lost both his 
father and mother in his infancy, and, as 
I have said, was brought up by Khub Lal 
and was married at his expense. The 
learned District Judge accepts the’ cgse ‘of 
the plaintiff as inherefitly probable’. He. 
also thinks that “the story. told has beep 
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told. in a consistent way and there is not day nor the month is auspicivus for gowna. 
much contradiction in the same”. He says The nachatra. of the day is also not one 
that he “mighthave been disposed to ac- for gowna. No brahmin or hajam appears 
cept their evidence” but. for certain cir- to have been sent to fix the date. Again 
cumstances‘ of the case to which he refers, plaintiff's marriage ‘took place in Baisakh 
I will presently refer to these circum- 1318 and gowna cannot take place in even 
stances myself; itis sufficient forme to point years-of marriage, All these show that 
out at the present moment that in the the story about gowna is not probably 
view of the learned District Judge the true. Ag a matter of fact, the gowna did 
story told by the plaintiff is inherently not take place at that iime. It is said 
probable and” is supported by evidence that the date had to be postponed owing 
which is consistent. to the death of some agnate of the father- 
Now what is the story? The story is that in-law. But none of the witnesses could 
the plaintiff was married in Baisakh 1318 say who that agnate was. Plaintiff's father- 
at the expense ofKhub Lal and that his in-law did not give evidence though he 
gowna was fixed to take place on Fagoon was present in Court. I am not, therefore, 
Badi 2nd, 1322. In connection with that prepared to hold that plaintif’s gowna was 
ceremony many relatives came but the at first settled to ‘take place at that time.” 
ceremony had to be postponed on account Now there isno evidence in the record that 
of a death in the family of his. father-in- 2nd Fagoon (Fasli) 1322 was an inauspicious 
law. Khub Lal took that opportunity to day and this case was certainly not: put 
adopt the plaintiff as his karta putra on either to the plaintiff or to any of his 
the 25th Magh 1322 corresponding with the witnesses. In regard to the other matter to 
` 26th January 1915. The evidence of the which the learned District Judge refers it 
plaintiff on this point is as follows: “As did not seem to be very material in the 
Khub Lal did not get any male issue, who case as to who was the particilar person 
lived for any time, he made me karta putra related to the plaintiffs father-in-law who 
on 25th Magh, 1322. Khub Lal was then died and owing to whose death the cere- 
about 70 years of age and he was- suffering mony of gowna had to be postponed. The 
much from asthma. It was at Madhubani point is much too trivial to be referred 
in the zanani portion of the house that to in the ‘judgment. In my opinion the 
Khub Lal made me karia putra. Khub learned District Judge has not given 
Lal told me, I make you my karta putra good reasons for disbelieving the evi- 
from to-day. You will be malik of myestate dence of these two ladies, Then there ` 
from this time and you will have to perform is the evidence of various independent 
the sradhs of myself and my wife. I said persons unconnected with the parties e 
° I agreed to all these. I was made karta who live in the locality and who must be 
putra with the consent’ of the defendant.” presumed to know as to what actually 
This story is supported by the evidence of happened. . 
two very important members of the family— The plaintiff's case has received strong 
¢Dhano Kuer daughter of Khub Lal and corroboration from the terms of a document 
Ugam Kuer a daughter of Khudu Lal who which was approved of by Khub Lal but 
was a brother of KhubsLal. I do not pro- which was in fact not executed by him. 
pose to discuss in detail the eviderce of This document is’ Ex. I printed at page 18, 
these two ladies; it is sufficient to say that Part II, It is a draft of a Will by Khub 
ethey entirely support the case of the plaint- Lal in which he refers to the plaintiff as 
iff and there is no apparent reason why his karta putra. .The plaintiffs case in . 
they should be dishelieved. The learned regard to this document is as follows:— . 
District Judge, however, disbelieves them Khub Lal was anxious Wefore his death to 
on a ground which may be stated in his ‘make a Will in favour of the plaintiff and 
own words:—‘Tt ‘is said that plaintiff's hatl a draft of a Will drawn up. He sent 
gowna was settled to take place on the 2nd the draft to Babu Mohendra Narain a Senior 
Fagoon (Fasli) of 1322 and in view of the Pleader of Madhubani. Babu -Mohendra, 
same Dhano and Ugam (two aunts witnesses Naraip and another Vakil Rai Sahib Susil 
for the plaintiff) were brought to Madhu- Kumar Roy were then sent for by Kbub 
bani. A reference to the almanac shows Lal in connection withthe Will which’ he 
that 2nd Fagoon 1322 fell in the solar proposed to execute.: Mohendra Narain 
month of Magh an Tuesday. Neither the tock a leading part in the conversation that 
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ensued at the interview and read out the 
draft Ex. I to Khub Lal. Khub Lal there- 
upon asked Mohendra Narain “to draw a 
Will on the lines of the draft Ex T’. 
Mohendra Narain thereupon drafted a Will 
which contained all the terms of Ex. I 
with certain additions. He made over 
the draft to Khub Lal and came back. It 
appears, however, that after his death a 
Willalleged to have been the last Will of 
Khub Lal was registered which is not the 
same as Ex. I and which certainly does not 
refer to the plaintiff as his karta putra. This 
Will is Ex. A printed-at page 20, Part III. 
The validity of the Will, however, has not 
yet been established for the respondent has 
not yet applied for Probate of that Will. 

The plaintiff relies upon the reference to 
him as the karta putra of Khub Lalin Ex. 
I. He has called Babu Mohendra Narain as 
a witness on his behalf and Babu Mohendra 
Narain proves: 

First, that the draft of Ex: 
“the handwriting of ‘Biseswar Lal who 
was in the service of Khub Lal; 

Secondly, that the draft was shown to 
him about 15 or 20 days before the death 
of Khub Lal and that he made one or two 
corrections in it; 

Thirdly, Rai Sahib Susil Kumar Roy and 
he were called by KhubLal in connection 
with the draft; . 

` Fourthly, he read the draft ‘to Khub Lal 
and that Khub Lal did not object to the 
` reference to the plaintif as his karta 
putra; 

Fifthly, “that Khub Lalasked him to 


“drawa Will on the lines of this draft Ex. I,” 


and 
Sixthly, he drafted a Will on those lines 
and madeit over to Khub*Lal. ` : 
Babu Mohendra Narain admits in his 
evidence that he did not know that the 
plaintiff was the karta putra of Khub Lal 
and that Khub Lal did not tell him that the 
plaintiff was his karta putra. The learned 
District zJudge thinks that it is a.very 
strange thing that the Pleader had not the 
curiosity to ask hub Lal whether the 
plaintiff was in fact the karta putra. He 
` also thinks that the subsequent conduct ef 
the Pleader is somewhat inexplicable. This 
viewof the learned District Judge is based 
on the fact that after the death of Khub 
Lal there were several cases in which Hanu- 
man Prashad the posthumous son of Khub 
Lal was substituted in the place of Khub 
Lal. The learned District Judge thinks 
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that if the Pleader knew that the plaintiff 
was the karta putra of Khůb Lalit was 
his clear duty to substitute him in tke 
record of those pending proceetlings in the 
place of Khub Lal. But it is*just possible 
that the Pleader may have taken the view 
that the plaintiff had no right to ‘assert 
since there was a natural-born son of hub 
Lal in existence. In my opinion no good 
ground has been shown for disbelieving 
Babu Mohendra Narain who has given his 
evidence ina very straightforward manner. 


But before I finally dispose of this matter, . 


it is necessary to consider the evidence’ of 
Rai Sahib Susil Kumar Roy who is examin- 
ed on behalf of the defendant. His evidence 
on this pointis, as follows :—“I remember 
that Babu Mohendra Narain and 1 made 
a draft of a Will for him” that isfor Khub 
Lal. “So faras’ remember,.no previous 
draft was shown to me or to any one else 
in my presence. Itisnot afact that any 
previous draft was read out in my presence 
before he made the draft. To the best of 
my memory Kanhaiya was not described as a 
karta putra in the draft we prepared.” In 
cross-examination he admits that it was Mo- 
hendra Babu who dictated the draftand that 
Bisseswar Lal wrote it. He also admits 


that before Mohendra Babu began to dictate 


he and Mohendra Babu had some talk with 
Khub Lal. He says that Mohendra Babu 
madeno notes before dictating and that so 
far as he recollected Mohendra Babu dictat- 
edex-tempore without the help of any paper. 
The following question was then put to 


him: 

Q. “If Mohendra Babu said on oath that 
he was given a paper beforehand and 
he began to dictate with its help, are you 
prepared to say that this is not true}? 

His answer was as follows :— 

“It is very difficult to answer this question 
as I am giving evidence about 5 or 6 years 
after ; as regards, the contents of the draft I 
am positive as to 2 or 3 things. As to other 
things I say by guess. Iam positive about 
2 or 3 things as those struck me most at 
that time. One of these is about making the 
son expected the malik of whole of the pro- 
perty, the other is that Kanhaiya was given. 
only a sum of money and no property, and 
the third ishis anxiety about providing for 
his widow.” 

I will deal with these “2 or 3 things” at 
once. It issufficient for me at this stage 
to point outthat the pyrely negative, evi- 
dence of Rai Sahib Susil Kumar Roy cannot. 
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be preferred to-tha positive evidence of Babu 
Mohendra Nargin. It is clearon the evi- 
detice of RaiSahib Susil Kumar Roy that 
Mohendra .Narain took a leading part at 
the interview. Mohendra Narain gave his 
evidence by reference to Ex. I. He had Ex. 
Lin his,hand while he was giving his evi- 
dence and he pointed out the corrections 
which he made in that document. All that 
. Rai Sahib Sueil Kumar Roy says is that it is 
very difficult for him to answer the direct 


e question put to him in cross-examination 


as re was giving his evidence five or six 
years after the incident. I must not be 
understood as casfing the slighest reflection 
upon the honour and integrity of Rai Sahib 
Susil Kumar Roy; but, in my opinion, the 
evidence of Rai Sahib Susil Kumar Roy is 
without value as he is speaking only from. 
memory and his evidence is of a pur ely 
negative character. 
3 things” of which he spoke and which ap- 
parently helped him to remember that 
Mohendra Narain did not dictate from any 
draft, it is sufficient tosay that two of these 
‘things’ are true both of Ex land Ex. A. 
or instance, he says that oneof the things 
he remembers is about “making the son ex- 
pected the malik of whole of the property.” 

At the date of the alleged Will Khub Lal 
knew that his wife was expectingto present 
him with achild and Ex. I provides that “if 
by the grace of God ason is born, then the 
said son shall be the malik ofthe estate along 
with the said karta putra.” Exhibit A pro- 


e vides that the natural born son should be the 


To of the entire estate. No doubt 
x. A gives the natural born son the whole 
of the estate, whereas Ex, I gives him that 
“along with the said karta purta; 
butit is ébvious that the provision as to ‘ ‘the 
son expected” being the malik of the pro- 
perty could not help him to remembes that 
there was no draft in the hand of Babu 
,Mohendra Narain when he was dictating 
“the Willto Bisseswar. The other matter to 
which the Rai Sahib speaks is “his anxiety 
about providing for his widow.” but the same 
anxiety is also shown in Ex. I. The third 
“thing” .to which the Rai Sahib speaks is 
that Kanhaiya Inl was given only a sum 

of money and no property. Now this is 
true neither of Ex. I nor of Ex, A, In 
Ex. A Kanhaiya Lal has a vested éstate in 
remainder expectant on the death of the 
widow. e In my opinion there is no reason, 
to prafer the evidence of the Rai Sahib to 
that of Babu Mohendra Namin. I hold 


In regard to the “2 or 
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that it has been proved that Ex. I was 
brought to Mohendra Narayan by Bisseswar - 
who wasa servant of Khub Lal and that 
Mohendra Narain read this draft to Khub 
Lal without any protest from Khub Lal, It 
is obvious that Bisseswar could not have 
prepared the draft without instructions 
from Khub Lal ‘and evenif those instruc- 
tions have not been proved in this case, it 
issufficient ‘forme to say that Khub Lal 
accepted the description of the plaintiff as 
his karta putra when the draft was sub- 
sequently read out to him. I may further 
point out that Bisseswar has not been, ex- ` 
amined to contradict the story told on behalf 
of the plaintiff. 

There is one very importantmatter which 
I must not omit to consider in this connec- 
tion. The defendant produced the account- 
books of Khub Lal with some of the pages ` 
torn. The criticism is that these are the 
critical pages in which the expenses in con- 
nection with the adoption must have been 
entered, The learned Judge concedes that 
“this isa circumstance against the defend 
ant.” But he declines to draw the only infer- 
ence possible in the circumstances because, 
“according to the defendant there were 
no entries relating to the adoption,” 
and “on the plaintiff's side no witness 
said that any expenses relating to thé 
adoption were 'entered in the bock". Now 
one thing is certain; the evidence of the 
defendant should not have been accepted 
in the absence of an explanation as to why - 
these critical’ pages in the account-book 
were torn. In regard to the other point 
made by the learned Judge, it is sufficient 
to say that it was quite impossible for the 
witnesses examined on behalf of the plaintiff 
to say definitely whether the expenses were 
entered in the account-book. Expenses were 
undoubtedly incurred if there was ar’ 
adoption in fact, and those expenses, if 
incurred, that is to say, if there was an 
adoptien, would undoubtedly have heen 
entered in the account-book. In fact, the 
account book would hawe constituted the 
most valuable evidence on the question of 
adgption, if these pages were not torn from 
the account-book; and J am of opinion that 
the learned Judge should have drawn the 
inference that the defendant. deliberatels 
destroyed the most valuable evidence on 
the question of adoption. 

I hold that the plaintiff has e&tablished 
that he was adopted by any ‘Lalas hig 
karta nutr a, 
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The next question is whether in the 
events -which have happened the plaintiff 
is entitled to suzceed to the estate of 
Khub Lal. The plaintiff's case is, first, that 
“he has the right to succeed to the estate 
of Khub Lal by virtue of the contract at 
the time of the adoption; and, secondly, 
that in any event he is entitled to succeed 
to.a share of that estate. The defendant’s 
case is that the only contract between the 
parties was as to sonship and that he took 
“no estate by virtue of that sonship although 
he might have succeeded to one had a son 
not been born to. Khun Lal. It is, in my 
_Opinion, avery strong thing to say that a 
karta putra who retains his status in his 
natural family and loses no right in that 
family is ina better position than a dattak 
“putra who undoubtedly loses his status in 
his natural family and who is liable to be 
defeated in his adoptive family by the birth 
of a.natural born son. The modern text- 
books refer to the adoption of a karta 
putra. as an adoption in the kritima form; 
but it seems to me that this is not quite 
correct. i do not however, propose to enter 
upon this question as it is not material to 
this litigation. It may be that the system 
as to karta putra is an extension of the 
kritima form of adoption; but there is no 
doubt whatever that the system as we now 
know it is in Mithila is the invention of 
that very ingenious person, tie Mithila 
Brahmin who is so anxious to preserve 
unsullied the purity of his genealogical 
table. The difficulty with which the 
Mithila brahman was faced was this: Where 
an adoption took place the name of the 
adoptee had to be removed from the genca- 
logical table of his natural family and a 
question might be raised whether the genea- 
logical table with the correction was an 
honest document. He, therefore, devised the 


_system—the system of karta, putra—under . 


which a person on adoption did not lose 
his status in his natural family, though he 
acquired a status as the son of his adoptive 
father. No cerema@nies or sacrifices are 
necessary to the validity of this particular 
form of adoption. All that is necessary $s 
the consent of the adoptee which involves 
.the adoptee being an adult. As I have 


said, he do&s not lose the rights of inherit- - 


-ance ia his natural.family, and takes the 
-inheritance of his adoptive father, but not 
of his father’s father or other collateral 
relations nor of the wife of his adoptive 
fathèr or her, relations. The following 
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passage in Colebrooke's Dfgest (Book V, 
Ch. IV), s. 10,- cited in Sarkar’s Adop- 
tion, 2nd Edition, page 417) is of in- 
terest as stating the position in this par- 
ticular form of. adopgion:—“Sons are thus 
adopted in Mithila; the practice of adopting 
sons given by their parents was there 
abolished by Sridatta and Pratihasta, al- 
though the latter had been himself adopted 
in that manner, Their motive was, lest, a 
child already registered in one family, 
being again registered in another, a con- 
fusion of families and names should thence 
ensue, A son “adopted, in the form so 
briefly noticed in the present section, does 
not lose his claim to his own family, nor 
assume the surname of his adoptive father; 
he merely performs obsequies, and takes 
the inheritance.” The reasan for this par- 
ticluar form of adoption in Mithila is also 
explained by Macnaghten as follows:— 
(Macnaghten’s Hindu Law, Vol. T, 95-100): 
“But according to the doctrine of Vachas- 
pati, whose authority is recognised in Mithila 
a woman cannot, even with the previously 
obtained sanction of her husband, adopt a 
son after his death, in the dattak form and 
to this prohibitory rule may be traced the 
origin of the practice of adopting in the 
kritima form, which is there prevalent. 
This form requires no ceremony to com- 
plete it, and is instantaneously perfected 
by the offer of the adopting, and the con- 
sent of the adopted party. It is natural 
for every man to expect an heir, so long as 
he has life and health and hence it is usual 
for persons, when attacked by illness, and 
not before, to give authority to their wives 
to adopt. Butin Mithila where this author- 


ity would be unavailable, the adaption is ° 


performed by the husband himself; and 
recourse is naturallye had to that form of 
adoptien which is most easy of perform- 
ance, and, therefore, less likely to be frus- 
trated by the impending dissolution of the e 
party desirous of adopting.” The rights of 
the adopted son would seem to depend dn 
the contract between him and his adoptive 
father, and the question is what is that 
contrast? 

Mr. Jayaswal strongly contends before 
us that it is part of the contract that the 
adoptee should succeed to the estate left 
by his adoptive father. I have investigated 
this matter with some care and | find it diffi- 
cult to accept this proposition. As fehaye 
said, a dattak son who loses his status in'his 
natural family*has no absolute right to the 
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estate of'his adoptive father. He is liable 
tobe defeated* by a gift inter vivos or by 
a devise made by his father in favour of 
another person He is also’ liable to be 
defeated, if not absolytely, certainly to the 
extent of important ‘shares in the estate by 
the bisth of a natural born son subsequent 
to the adoption. What reason is there for 
suggesting that a karta putra is ina better 
position thdn a dattak son? Ilt-is not sug- 
gested that the contract in regard to this 
particular form of sonship involves a contract 
by the father to devise the estate to the 
adoptee. If thatewere established, it might 


be urged that the adoptee might claim” 


. specific performance of the agreement 
against the person in actual possession of 
the estate agreed to be devised to him. If 

‘that were the position of Mr. Jayaswal, the 
answer would be that the plaintiff was ad- 
mittedly a minor at the date of the adop- 
tion, and whatever the position may bein 
Hindu Law, a person in a British Court 
cannot sue for specific performance of an 
agreement entered into at a time when he 
wasaminor. Butif it is not the case of 
the plaintiff that there was a contract to 
-devise the estate to him, what else can there 
be inthe argument? Itsurely cannot be 
suggested that any one can alter the rule of 
succession laid down by Hindu Law. To 
succeed in his argument Mr. Jayaswal must 
establish that itis the rule of Hindu Law 
that a karia putra must succeed to the 
estate of his adoptive father and that it. is 
not open to his adoptive father to defeat 
his interest either by a gift inter vivos or 
by a Will to take effect upon his death. For 
this proposition there isno authority and 

“lam unable to accept it. 

Mr. Jayaswal relies upon a decision in 
Kullean Singh v. Kirpa Singh (1). In 
answer to a question put by the Gourt in 
that case the Pundit thus described the 
ceremony of adoption in this particular 
form: “Let the person (intending to adopt) 
first consult a Brahmin, and, having dis- 
covered a propitious moment, let him, in 
the presence of the Brahmin, and of some 
friends or relatives, place something in 

- the hand of the person to be adopted, 
and say to him, be thou my adopted son, 


my goods and effects shall berome thy pro- 


perty, the person adopted will reply, I agree 
to becomé thy son.” h 
Mr. Jayaswal yelies upon the fact that 
it‘is part of the contract that the ad- 
(1) 1Sal Rep, 11; 6 Ind. Dec, (oPs.) 8 
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optive father says: “my goods and ef- 
fects shall become thy property” and 
so they will, unless the adoptive father 
makesa gilt of the goods and effects or 
gives them away by his Will to take effect 
or his.death. In my opinion the passage 
upon which Mr. Jayaswal relies does not 
establish that succession to the estate of the 
adoptive fatheris inherent in the status of 
a karta putra. 

‘But apart from any other view it seems to 
me that thisisnot a very correct way of 
describing the ceremony. We have two 
later cases: Sutputtee v. Indranund Jha (2) 
and Ooman Dut v. Kunhia Singh (3). In 
both these cases the ceremony is thus de- 
scribed :—“The prescribed form for adopt- 
ing a kritima son is as follows: In an 
auspicious hour let him bathe, and also 
cause the person whom he wishes to adopt 
to be bathed; let him present something 
at his pleasure, and say, ‘Be you my son,’ 
and let the son answer ‘Iam become your 
son. Then let him, according to custom, 
give a suit of clothes to the son. These 
are the legal conditions of adoption,” and 
then it is saidin the case of Sutputtee v. 
Indranind Jha (2) that “the adopted son ` 
will inherit the property of his adoptive 
father, even although the latter leave a 
widow.” This is accepted by Mayne as the 
ceremony in the kritima form of adoption, 
He says as follows:—“* At an auspicious 
time, the adopter of a son having bathed, 
addressing the person to be adopted, who 
has also bathed, and to whom he has given 
some acceptable chattel, says. ‘Be my son.’ 
He replies: ‘Iam become thy son.’ The giv- 
ing of some chattel to him arisesmerely from 
custom. It is not necessary to the adoption. 
The consent of both parties is the only 
requisite; and a set form of speech is not 
essential’—(see s. 206).. It seems to me, 
therefore, that it cannot be urged that the 
plaintiff takes the estate of Khub Lal by 
virtue of his original contract with him. 

The next question is whether he is entitl- 
ed to any share in theeestate of Khub Lal. 
This question admits that the natural born 
fon was the proper person to succeed 
to the estate of Khub Lal; but the 
question still remains whether, the adopted 
son is to be altogether excluded. Now on 
this question different Smriti writers have 
laid down different rules; but we are con- 


(2) 2 Sel. Rep. 222 at p. 294: 6 Ind. Dec. (0.’s.) 527. 


re 3 Sel. Rep. 192 at pp. 197, 198; 6 Ind. Dec: (o. s.) 
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- cerned with the rule in the mithila School. 


| After quoting the various Smriti writers, 


Bachaspati Misra, who is of paramount 
authority in mithila says as follows: “Manu 


. and other legislators have said that, not- 


-. withstanding other kinds of sons, 


the 
‘legitimate son alone receives the whole 
estate of his father, but they have also 
declared that the other. sons are sharers of 
the estate. To remove this contradiction it 
must be uxiderstood that, if the legitimate 
son be virtuous, he shall receive the whole 
estate without giving a share to the others; 


. butif he be void of good qualities, and 


others possess them they are entitled to 
have their respective shares, as has been 
stated above,” In my opinion this is con- 
clusive of the rights of the parties in this 


litigation. It was contended on behalf of- 
. the appellant by Mr. 


Jayaswal that in 
order to entitle a legitimate son, by which 


J understand a natural born son, to succeed, - 


- he must show that he.is virtuous; but the 


toe 


. was not virtuous. 


_ of adoption is not the same 


. question does not arise because the natural 


born son in this case died soon after his 
birth and it cannot be suggested that he 


f If this particular form 
of adoption be the same as kritima form 


of adoption, then this passage in Vivada 


Chintamani (Tagore’s Edition, page 287) 
is conclusive of the rights of the parties. 
if, on the other hand, this particular form 
as kritima 
form of adoption, as I am inclined to think, 
the rule laid down by Bachaspati Misra 
must-still apply since he has made it clear 
that where a natural born son is in exist- 
ence, he is entitled to exclude every other 
kind of son from sharing with: him in the 
estate of his father, 

In my opinion the suit was rightly dis- 
missed by the learned District Judge and 
I must dismiss this appeal with costs, 

Adami, J.—I agree. 


Z. K. Appeal dismissed. 
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CALCUTTA HIGH'COURT. 
APPEALS FROM APPELLATE JROREES Nog. 
676 AND 753 or 1983. | - 
March 18, 19253. > 
Present:—Mr. Justice Chakravarti. 
BEJOY CHAND MAHATAB—PLaINTIFF 
—APPELLANT ° 
Versus ` 
BENI MADHAB CHAUDHUR 


AND OTHERS —DEFEN DANTS— RESPONDENTS. 
Bengal Tenancy Act VIII of 1885), s. 158—Suit for 


assessment of rent and recovery of rent, whether suit @ 


for rent—Appeal, whether lies. 

An appeal should not be held to be barred under the 
provisions of s. 153 of the Benggl Tenancy Act unless 
it comes within the express limitation provided in the’ 
section. [p. 72, col. 1] a 

In a suit for assessment of rent the question of the 
right to vary the rent is mvolved. [p. 72, col. 2] ” 

A suit in which a prayer for assessment of a rent is 
added to a prayer for recovery of rent is not a suit for 


’ yent within the contemplation of s. 153 of the Bengal 


Tenancy Act, and the section does not, therefore, bar 
an appeal in sucha suit. [ibid.] 


Appeals against a decree of the Sub- 
ordinate Judge, Bankura, dated the 2nd 
November 1922, affirming that of the Munsif, 
Bishnupur, dated the 3lst May 1922. 

Dr. Dwarkanath Mitter (with him Babu 


` Saratkumar Mitra), for the Appellant. 


Babu Rupendra Kumar Mitter, for the 
Respondents. 

JUDGMENT. 
8. A. No. 676 oF 1923. 

This is an appeal by the plaintiff and 
arises out of a suit brought by him for 
assessment of fair and equitable rent for 
the lands in suit onthe ground stated in 
s. 30, cl. (b) of the Bengal Tenancy Act, 
and after assessment of fair and equitable 
rent for a decree for rent payable for the 


_ years 1324 to 1327 B. S. The defence ofthe 


defendants was that no relatiqiship ofe 
landlord and tenant existed between the 
parties, and secondly, that the rent ought 
not to be varied or enhanced. 

- The Court of first instance raised three 
issues—first, whether there was any relation, 
ship of landlord end tenant between the 
parties ; secondly, what was the jama, end 
whether the rent was liable to be enhanced 
and if so, what should be the enhanced 
rate. The third issue was a general issue 
as to the relief to which the plaintiff was 
entitled. The Trial Court, upon the evi- 
dence, decided the first issue against the 
plaintiff, and held that no relationship of 


landlord and tenant was established by the .` 


plaintiff. In that view the Court+of first 
instance refrained from deciding thee other 
issues in the ease, ; T 


“ng . 


e, 
There-was an appeal by. the plaintiff to 
the Subordinate Judge, which . was dis- 
missed on ethe ground that the learned 


. Munsif who decided the case was vested by 


the Government with ‘special powers as 
contemplated by s.°153, cl. (b), and the 
claim jn the suit being under Rs. 50 no 
appeal lay to him, as there was no question 
as indicated in s. 153 which would bring the 
ease Within ¿he exceptions. | 
In this appeal; on behalf of the plaintiff, 
the learned Advocate for the plaintiff-appel- 
lant contended that an appeal to the Sub- 
_ordinate Judge was competent, because 


- a. 153 contemplatts only cases forient. The 


' section runsas follows: “An appeal shall not 
‘lie from any decree or order passed, whether 
in the first instance or on appeal, in any suit 
instituted by a landlord for the recovery of 
-rent where .’ It ig unnecessary to 
“quote the other part of the section for the 
,purpose of the point raised. It was con- 
„tended that this was not a suit-for rent 
_simpliciter, but it was a suit where assess- 
"inent of. fair and equitable rent, was prayed 
„for and, then recovery of rent so assessed 
was prayed ; and that if it was nota suit, for 
rent as contemplated by s. 153, but was 
a suit which in addition to being a suit for 
rent, was also a suit for assessment of rent, 
s. 153, cl. (b) would be no bar. I have 
„had the plaint read out to me and I find 


‘that the plaint clearly states in para. 6 the 


“ground on which the assessment of rent is 
prayed and then there is a prayer for re- 
‘eovery of rent. The question, therefore, is 


“limited to this—Was it a suit for rent as 


“contemplated in s. 153 or was it a suit for 
“assessment of rent and also for rent? It 
“was contended by the learned Vakil for the 
“respondents that, although there was a 
“ prayer for assessment, of rent, it was a suit 
for rent, because the plaintiff wanted to 
recover rent after assessment of fair and 
“equitable rent, ee 
`~ I think an appeal should not.be held to 
Qe barred unless it comes within the express 
imitation provided by the Statute. Ido not 
gee any reason why the section should be 
‘held to.apply to the present case, because 
“there may, be suits for rent where no assess- 
Ament of rent is claimed. If the section is 
,limited to the latter class of cases, it seems 
to,mè the words of the section “unless in 
either case the decree or order.has decided a 
_questjon relating to title to land or to. some 
_intefest inland as” between.parties having 
conflicting claims thereto, ov a question’ of 
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right to enhance or vary the rent of a tenant 
or a question ofthe amount annually pay- 
able by a tenant”. would .be. apprupiiately 
applicable to.a suit for rent where, the 
questions as contemplated, are in the words 
quoted. It may be observed that in a suit for 
assessmeént of rent, the questicn of right .to 
vary the rent isinvolved in the suit itself, In 
the case of Dhanukdhari Lal v. Bibvram 


` Ahir (1), Mr. Justice Stephen sitting with Mr. 


Justice Chatterjee held that a suit where a 
prayer for assessment of rent was added to 


“the prayer for recovery ofrent was nota suit 
_for rent within the contemplation of s . 153. 


‘The learned Judges say in the course of their 


judgment that “the suit is, therefore, for as- 


sessment of rent independently of the prayer 
for recovery of rent from defendant No..1.” 
1 think that reasoning is quite applicable to 
the present case. Here also there was a 
prayer for assessment of rent, although 


‘ultimately there was the.prayer for recovery 


of rent after assessment of rent. In this 
view it seems to me that the appeal was 
competent and ought to have been tried by 
the learned Subordinate Judge on the 
merits, Ifthelearned Subordinate Judge 


finds that the defendants are tenants under 


the plaintiff, it would then be. his duty to 
discuss the other questions which arise in 
the case. 

In this view I think the case ought to go 
back so that the learned.Subordinate Judge 


may decide the appeal on the merits. 


The plaintiff is entitled to the costs of 


this appeal. 
. 8. A. No. 753 oF 1923. 


My judgment in Appeal No. 676 of 1923 


governs this appeal also. 


There are two applications connected 
with these two appeals, -They are not. 
pressed and no orders are necessary on 
them. . 
Cases remanded, 


Z. K. A 
. (1) 4 Ind. Cas, 745; 10.0. L. J, 629. 





ALLAHABAD HIGH COURT. 
“ ExgouTion Fixst APPEAL No. 83 oF 1923. 
.. _ July 17, 1925. 
Present:—Sir Grimwood Mears, KT. 
Chief Justice, and Mr. Justice Mukerji. 
KEDAR NATH—Avcrion-PuncussER— 
APPELLANT 


versus 
Musammat BISMI ac AND 
ANOTHEK—OBJECTURS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XXII, 
A k ° 


[90 I. ©. 1925] 


en, 3, 11-Appeal—Death of appellant—Respondent, 
whether can make application for substitution. 

“Rule 3 of O. XXI of the C. P. C. read with r. 11 of 
thé Order does not contine the right to make an appli- 
ation to bring on the record the legal representatives 
of a deceased plaintiff or appellant to such legal 
representatives alone. Where a defendant or a 
respondent is interested in bringing on_the record the 
legal representatives of a deceased plaintiff or deceas- 
ed appellant it is open to him to do so by making an 
application for that purpose. 


Execution first appeal from a decree of 
the Subordinate Judge, Agra, dated the 
9th October 1922. . 

-~ Mr. M. L. Sandal, for the Appellant. 

Messrs. Mahmud-ullah and N. P. Asthana, 
for the Respondents. | i 

JUDGMENT. —This appeal is very 
easily disposed of. In execution of decree 
No. 166 of 1921 passed by a Subordinate 
Judge of Agra certain properties were 
sold and were purchased by one Kedar 
Nath.’ At the instance of one of the judg- 
ment-debtors the sale was set aside and 
Kedar Nath filed the present appeal. Dur- 
‘ing. the pendency of the appeal, on the 
4th of November 1923 Musammat Bibbo, 
who was one of the judgment-debtors 
made an application to this Court stating 
that she had purchased the property from 
Kedar Nath and praying that she might 
be made an appellant along with Kedar 
Nath: The application came before one 
of us and was opposed by Kedar Nath's 
Counsel. Kedar Nath, through his Counsel, 
denied the validity of the alleged title of 
the applicant and stated that he would 
have no objection if the applicant were 
made a respondent. It appears from the 
affidavit filed on behalf of Musammat Bibho 
that Kedar Nath had declined to register 
the sale-deed which, it was alleged, was 
executed by him in favour of Musammat 
Bibbo, and the deed was compulsorily 
< registered. Musammat Bibbo did not de- 
mand inthis Court that the question of 
title should be decided by remanding an 
issue to the Court below. She was con- 
tent to be made a respondent. Her fears 
were that Keder Nath would not pro- 
secute the appeal whole-heartedly, and the 
order allowing Musammat Bibbo to be im- 


pleaded as a respondent mentioned that if - 


Kedar Nath did not properly prosecute it, 
it would’ be open to Musammat Bibbo to 
support the appeal. Kedar Nath, however, 
died pending the appeal and no legal 
representative of hiswas brought on the 
record and the appeal must be regarded 
as having abated. . 
+. 
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On behalf of Musammat Bibbo; Mr. S. P. 
Sinha contended that she was entitled to- 
prosecute the appeal. It Was pointed out. 
to him that his client's p&sition asa tans- 
feree was neither admitted nor had keen 
established on any trial of an issue be- 
tween herself and Kedar Nath.* Mr. Sinha 
argued that it was still open to the Court 
to send back an issue for the trial of the 
question of the validity ef the transfer, 
The question could be tried only in the 
presence of the legal representatives of 
Kedar Nath. But no such legal representa- 
tives are on the 1ecord, and it is, therefore, 
impossible for any such issue to be tried 
as between the estate of Kedar: Nath and 
Musammat Bibbo. Mr. Sinha then argued 
that if Kedar Nath's legal representatives’ 
did not choose to bring themselves on the 
record his client was not to blame. We 
are not quite sure that such was the case. 
Order XXII, r. 3 read with r. 1l of the C. 
P. C. does not confine the right to make 
an application to bring on the record the 
legal representatives of a deceased plaint- 
iff or appellant tothem alone. Where the 
defendant or a respondent is interested in 
bringing a deceased plaintiff or appellant's 
legal representatives on the record it would 
be open to him to do 60. 

As already stated, neither-Kedar Nath 
nor his legal representatives are before the 
Court and the question of validity of the 
alleged transfer of the property in favour of 
Musammat Bibbo cannot now be determin- 
ed. Without a determination of Musanimaf 
Bibbo's title she cannot be allowed to 
prosecute an appeal which has abated. 

The result is that we declare the.appeal 
as having abated. In the circumstances df 
the case we make no-order for costs in 
favour of Musammat Bibbo. The respond- 
ente Musammat Bismillah Begam will get 
her costs of the appeal from the estate of 
the deceased Kedar Nath. e 


Z. K. Appeal abated, 


= 6 . 
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PATNA HIGH COURT. 
APBEAL From ÅPPELLATE Decree No, 488 
° oF 1922. 
-May 14, 1925. 
-Present:—Justice Sir B. K. Mullick, Kr., 
and Mr. Justice Ross. 
TULSHI PRASAD RAM—APPELLANT 
VETSUS 
Mr. J. A. W. WILSON, CHAIRMAN, 
DUMRAON MUNICIPALITY— 
; RESPONDENT. 

® Bengal Municipal Act (III of 1884, ss. 6 (3), "85-A 
| —Adjacent plots held by same person as owner, whe- 

ther constitute one holdings Separate assessments, 

-legality of. 
- Where two adjes plots of land bounded .by one 
. set of boundaries are held bythe same person as 

owner, they must be deemed to be held by him under 
. one title and constitute one holding within the mean- 
- ing of s. 6 (3) of the Bengal Municipal Act; it makes 


` - ‘no difference that one plot was acquired by survivor- 
In such a case the- 


ship and the other by purchase. 
owner of the plots is liable only to-one assessment in 
respect of the plots under s. 854A of the Act and not 
to separate assessments in respect of each plot. - 


Appeal from a decision of the Subordinate ` 


' Judge, Second Court, Arrah, dated the 13th 
February 1922, affirming that of the 


Munsif, First Court, Buxar, dated the 15th” 


February 1921. 

Messrs. K. P. Jayaswal, S. M. Gupta and 
Janak Kishore, for the Appellant. 

Messrs. Ray Guru, Saran Prasad and 
Anand Prusad, for the Respondent, 


‘JUDGMENT. 
Mullick, J.—The appellant holds four 
plots of land in the Dumraon Municipality. 


Plot No. 7 is his ancestral property ard. 


plot No.8 was purchased inthe name of 
his son; again plot No. 49 is. his ancestral 
property and plot No. 50 has been acquir- 
eed by purchase. The Dumraon Municipality 
have assessed the appellant with personal 
. tax on the footing thatehe is the occupier 
of four holdings. He contends thate plots 
Nos. 7 and 8 form one holding and plots 
«Nos. 49 and 50 one holding and that he is 
liable to assessment only in respect of two 
hotdings. He has been assessed Rs. 84 on 
each of the plots Nos.7 and 8 and Rs. 28 on 
each of the plots Nos. 49 and 50. He claims 
that he is liable to pay Rs. 84 on plots Nos. 
7 and 8 and Rs. 28 on plots Nos. 49 and 50. 
The question is whether plots Nos.7 and 8 
constitute one hoiding within the meaning 
of s. 6 (8) of the Bengal Municipal Act. 
“It isclear thatthe plots being adjacent are 
bounded by one set, of boundaries. The 
“only? question is whether they are held 
under one title. The appelgant’s interest 
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is ownership. “It makes no difference, that 
he has acquired itin respect of ong plot: 
by survivorship and the other by purchase. 

There is no reason why we should read the 
word “title” ins.6 as “title deed”. The 
provision thatthe land shall be held under 
one title or under one agreement means that 
where the assessee has no title but holds 
under an agreement without any interest 
in the land, then all plots covered within 
the same set of boundaries and by the same 
agreement wili form one holding; the pro- 
viso 
not relevant to thediscussion now before us, 

In my opinion plots Nos. 7 and 8 form one’ 
holding and the appellant is liable only 
to one assessment in respect of ‘it under 
s. 85-A of the Act.” The same observation 
applies to plots Nos. 49 and 50. 

The result is that the appeal succeeds 
and is decreed with costs in all Courts . 
in proportion to a claim of Rs. 122. 

Ross, J.—I agree. 


Z. K. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SEcoND CIVIL APPEAL No. 464-B or 1922. 
July 18, 1924. i 
Present:—Mr. Kotval, A. J.C. 
Haji SHEIKH MUHAMMAD—Dsrenpant 
No. 3---APPRLLANT 
versus ` 
RAMCHANDRA—PLAINTIFF AND 

DEFENDANTS Nos. ] AND 2— RESPONDENTS, 

Hindu Law—Alienation—Sale of minor's property 
by mother—Legal necessity—Flea, whether open to 
vendee—Transferee of reversioner, position of. 

The mere fact that the sale-deed of a minor's pro- 
perty has been executed by the mother of the minor 
as guardian does not preclude the vendee from 
urging or getting the benefit of the plea of legal 
necessity. [p. 75, col. 2] 

The transferee of a reversioner is in no worse 
position than the reversioner himself and can raise the 
plea of legal necessity. [p. 76, col. 1.] 

Second appeal against a decree of the 
District Judge, Amraoti, dated the 27th 
July 1922, in Civil Appeal No. 39 of 1922. 

Messrs. Yusuf Sharif, V. Bose eand P. N. 
Rudré, for the Appellant. 

Mr. D. T. Mangalmoorti, for Plaintiff No. 1 
and Defendants Nos. 1 and 2, Respondents. , 
JUDGMENT.—The facts material to 
thisappeal may be stated as follows, The. 


in the Explanation to s. 6.(3) is - | 


"(90 I. O. 1995) 


plaintiff Ramchandra sued for foreclosure 
of a mortgage executed in his favour by 
defendant No, 1, Laxmi, widow of one Ham- 
birji in the year 1906. He joined Janu 
alias Balaram as defendant No. 2 on the 
ground that he claimed to be Laxmi’s adopt- 
ed son and one Haji Sheikh Muhammad as 


defendant No. 3 on the ground that Laxmi. 


and Janu had executed a sale-deed of the 
mortgaged property in his favour. He stated 
that the mortgage was executed for legal 
necessity and defendants Nos. 2 and 3 are 
entitled to redeem it. Laxmi admitted the 
plaintiffsclaim. She denied that Janu was 
her adopted son and that she had sold the 
property to defendant No. 3 Haji Sheikh 
Muhammad. Janu stated that he was the 
` adopted son of Hambirji. He admitted exe- 
cution and consideration of the mortgage 
deed but pleaded that it had been satisfied 
by alease of the mortgaged property. He 
‘admitted that Laxmi and he had sold the 
property to Haji Sheikh Mubammad. At 
a later stage he pleaded by permission of 
the Court that there was no legal necessity 
for the mortgage. Haji Sheikh Muhammad 
raised .the same pleas as Janu. In reply 
the plaintiff denied that the mortgage was 
satisfied. 

The Trial Court found that the mortgage 
was not satisfied, The issue regarding 
legal necessity was as follows:— 

“7, Whether the debt in suit was incurr- 
ed for legal necessity as alleged? Is the 
defence of legal necessity open to defend- 
ants Nos. 2 and 3 ?” 

The Court found that the consideration 
of the mortgage was not taken for legal 
necessity. Upon this finding it dismissed 
the suit against Janu. As regards Haji 
Sheikh Muhammad it held that though 
the plea of legal necessity was open to him 
* as he took the sale from Janu he could 
derive no benefit from the plea as ke held 
the sale-deed also from Laxmi. It passed a 
decree for redemption against Lasmi and 
Haji Sheikh Muhammad. The District 
Judge in appeaP by Haji Sheikh Muham- 
mad agreed with the Trial Court's findings 
that the mortgage was not satisfied anf that 
legal necessity was not proved. He also 
accepted the view that Haji Sheikh Muham- 
mad could not derive any benefit from the 
plea of legal necessity on the ground stated 
by the Trial Court and dismissed the appeal. 
Both the lower Courts proceeded on the as- 
sumption that Janu is the adopted son of 
Hambirji. . 


SHEIKH MUHAMMAD V. RAMOMANDRA, 


GB 
“A.L R. (Pat) 


KI 75 


No attempt has been made to support the 
reason of the lower Courts for holding that 
Haji Sheikh Muhammad cannot derive any 
benefit from the plea of legal necessity, 
The lower Courts seem to assume that the 
real vendor is Laxmi and Janu is only a 
nominal vendor. It is not unusual for pur- 
chasers to join in the sale their vendor's 
mothers also by way of precaution. When 
the vendor is ason by adéption prudence 
dictates the joinder of the adoptive mothey 
There is no reason why the sale-deed in 
the present case should be assumed to have 
been taken primarily frem the mother and 
the-adopted son's name should be deemed 
to have been entered therein as a mere for- 
mality. The fact that Haji Sheikh Muham- 


“mad took the sale from the mother also does 


not preclude him from urging or getting 
the benefit of the plea of legal necessity. ` 
He can rely alternatively on the titles deriv- 
edfrom both. In order, however, to be able 
to raise the plea he must show that he de- 
rives his title from a person who is able to 
raise that- plea. He has, therefore, to show 
that Janu was the adopted son of Hambirji. 
The necessity of proving this is dispensed 
with by the plaintiff conceding the adop- 
tion for the purposes of this suit as appears 
from paragraph 19 of the Trial Court’s and 
paragraph 7 of the lower Appellate Court's 
judgments. It is to be noted that although 
the decision of the Trial Court in dismissing 
the claim against Janu proceeded on the 
assumption that he was the'adopted son of 
Hambirji the plaintiff did not challenge the 
assumption or the dismissal. 

The suit’ must, therefore, fail against 
defendant No. 3 for the same reasons as 
against defendant No. 2. Bute it is com- 
tended that though Janu whose rights are 
similar to those ofa reyersioner could plead 
absence of legal necessity that plea was not 
open to his transferee: Sitaram Ravoji 
Bhosle v. Khandu Mairala (1), Jhavi 
Koeri v. Bijai Singh (2), and Kesho 
Prasad Singh v. Chandrika Prasad Singh 
(3) are cited in support of this conten- 
tion, The question whether the transferee 
of a reversioner can or cannot raise the 
plea of necessity did not arise and ig 
not decided in these cases. The dictum 
in Kesho Prasad Singh v. Chandrika Pra- 
sad Singh (3) that a sale or mortgage by 

(1) 59 Ind. Cas. 480; 45 B. 105; 22 Bom. L. R. 1155. 

(2; 74 Ind. Cas. 865; 45 A. 613; 2le L.J. 563; 
(1924) A. IR. (AJ) 109. 

)"68 Ind. EA 394; 2 Pat. 217; 3 P-L.T. 797; 1923) 
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a Hindu widow which purports to 
pasa or hypothecate the absolute title 
against every*one except the reversioners 
and that wnle§s the reversioners elect to 
treat it as a nullity it subsists as against 
every one else does not mean that the transfer 
though invalid as against the reversioners 
is valid as against their transferees or that 
though the reversioners may treat it as a 
nullity their transferees cannot. There is no 
reason why the transferee of a reversioner 
should be placed in any worse position 
than the reversioner, If the reversioner's 
right to avoid the previousalienation by the 
widow is not exercisable by his transferee 
the transfer value of the inheritance will be 
diminished and the reversioner will to that 
extent suffer, The question, however, does 
not arise in this suit as the adopted son is 
a party and the mortgage has been at his 
instance declared not binding on him. 
Counsel on both sides have argued the case 
as if there was nopleaon the part of Janu 


“regarding the absence of legal necessity. 


There was some excuse for this in the fact 
that the petition for permission to make the 
plea is placed in file C (2) instead in file A 
with the pleadings in the case buta more 
careful inspection of the record would have 
disclosed that the plea was on the record. 
The appeal succeeds. The decree of the 
Tria] Court which was confirmed in appeal 
is modified, the suit being dismissed with 
costs throughout against defendant No. 3 
Haji Sheikh Muhammad also. 

G. R. D. Appeal allowed. 

K. 8. D, . i 


NAGPUR. JUDICIAL COMMIS- 
SIONER’S COURT. 
e econo CIVIL APPEAL No. 384 or 1923. 
. April 24, 1924. 
Present :— Mr. Kinkhede, A. J, O. 
GOKUL AND ANOTHBR— DEFENDANTS 
— APPELLANTS 
versus 
SHYAMLALSINGH—Ptrarntirr— 


, _ RESPONDENT. 

C. P. Tenancy Act (I of 1920), s. 87—Sir land— 
Person cultivating, status of—Lease of sir and khud- 
kasht land—Landlord not taking part in cultivation 
— Lessee, gjectment of. 

“The gtatus ofa person’ Sultivating the proprietor's 
sir land under s. 37 of the ©. P. Tenancy Acb is 
that of a sub-tenang and is not tha? of an ordinary 


. . 
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or occupancy tenant. In spite of the fact that sir 
land was let out to a person along with other 
land under one set of conditions so as to con- 
stitute one holding the land is liable to be separated 
from the remainder of the holding and the landlerd is 
entitled toa declaration thatthe person in possession 
of the sir land is liable to be ejected on partiticn by 
Revenue Officers. |p. 78, col. 1.] f ; 

Ifthe malguzur has ore no capital for or kes 
not taken any part in the cultivation of the khud- 
kasht land but has let it out on condition that he 
should be given half the produce, the contract is 
not that ofa batai and the person cultivating beccmes 
the occupancy tenant thereof. [ibid.] 

Appeal against a decree of the District 
Judge, Hoshangabad, dated the 16th July 
1923, in Civil Appeal No. 47 of 1428. 

Mr. M. R. Dixit, for the Appellants. . 

Sir B. K. Bose, Messrs. V. Bose and P. N, 


Rudra; for the Respondent. 


JUDGMENT.—This is a second appeal 
by the defendants against whom a decree 
for possession of certain lands has been 
passed. It is held that they are not the 
tenants under plaintiif-respondent who is- 
the 16-annas malguzar of Sohagpur. He 
owned khudkasht land bearing Nos. 537/1 
and 537/2 area 6-20 and sir land bearing 
No. 538 area 2 30 acres in the said mpuza and 
it is this land which isin dispute in this 
litigation. Sag 

The plaintiff admits that Umed the father 
of defendant No. 1 and husband ọf defend- 
ant No. 2 was his bataidar in respect of this 
entire land with effect from 18th October, 
1920 for a period of one year, and held | 
the said land on certain conditions as to 
its cultivation in partnership. Itis alleged 
that as a part of this contract of partnership 
the plaintiff supplied seed grain to Umed 
and that after Umed’s death the defendants 
worked in his place and divided the seed 
grain and gave to the plaintiff his share of 
grain and straw. Plaintiff sets up an ex- 
press agreement that Umed was not to put 
forth any claim to the fields as a tenant - 
thereof after the expiry of the one year's - 
term. , Under the contract defendants had 


“bound themselves to vacate possession 


but they did not. Henee plaintiff served 
them with a notice dated 2nd September, 
1991 to quit the land, but they have been 
holding vossession of the land forcibly. 
Hence this suit for ejectment. : 

- The defence set up is one of tenancy. 
The défendants denied that plaintiff suppli- 
ed any seed grain or took any part in the 
cultivation of the land as a part of the 
alleged contract of partnership. The First 
Court's finding is that plaigtiff failed. to 

is s 
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prove that he supplied the seed grain or 
took any part in the actual cultivation of the 
land; thaton the contrary, it wasproved that 
he- took half the produce as rent in each of 
the years 1920-21 and 1921-22; that under the 
raliug reported as Khoshal Chowdhury v. 
Nanhu (1) the defendant No. 1 thus became 
a tenant of the, fields in suit, and wasnot a 
mere bataidar liable to ejectment. In this 
view the plaintiff's claim was dismissed. 
The plaintiff, therefore, appealed to the 


District Judge, Hoshangabad, and obtained. 


a decree for possession against the defend- 
ants on the ground that they could not 
become tenants of the land. The correct- 
ness and legality of the findings on which 
this decree is based is challenged before 
me in second appeal by the defendants, 

It is urged in the first instance that the 
agreement dated 18th October 1920 has 
been misconstrued and the-rulings misap- 
plied to this case, while upsetting the decree 
of the First Court, The Appellate Court 
has, however, maintained the findings of the 
First Court to’ the effect that the plaintiff 
provided no capital for the cultivation. 

The sole point for consideration is, whe- 
ther the defendant No. l's father Umed 
was created a tenant of the land or was a 
mere partner in cultivation with the land- 
lord. In 1x89 this Court held in Kisan 
Sukal v, Jaiwant Rao Misar (2) that cul- 
tivation of land in partnership with a land- 
lord for several years does not constitute 
the partner an ipso facto tenant within the 
meaning of the C. P. Tenancy Act. There 
each party supplied seed and labour and 
both cultivated the land together. In 1892 
the same question came up for decision 
before this Court under slightly different 
circumstances, and it was held that where 
the landlord himself takes part in the 
cultivation, the person associated with 
him thereinand who get a share of the 
produce as his: remuneration is not ipso 
facto a tenant. On the other hand, where 
a landlord does not take part in the cul- 
tivation, but merely lets certain land tio a 
person on condition that the latter should 
deliver to the former a proportionate share 
of the produce, the person to whom the land 
is let isa tanant: see Khoshal v. Nanhu (1) 
Stevens, J. ©., who decided this ease 
[Khoshal v. Nanhu (1)), pointed out in 1835 
in the case of Deopurt v. Arjun (8) that to 

()6C.P. L. R. 117. 


(2)3 C. P. L. R. 180 
(3) 10 G, P L R. 29 


GOKUL V, SHYAMLALSINGH. ° "7 


constitute a contract of cultivating partner- 
ship as distinguished from,a contract of 
tenancy it was not essential that the person 
who provided the land should actually take 
part in tilling it, but that it was sufficient 
if he furnished a portion of the working 
capital as part of the transaction by which 
he provides the land and not as a loan, 
The plaintiff malguzar’s claim which was 
dismissed in the Courts below was accord- 
ingly decreed on the necessary facts being 
found in his fawour. 

Ismay, J. O., in 1900 held in Ganoo v. 
Mukund Krishna Brahman (4) a case coming 
from Chanda District under the old Tenancy 
Act of 1883, that the sharing of gross returns 
does not ofitself create a partnership, and 
that consequently the defendant in that case 
who had held the malguzar’s land under a 
kabuliyat which provided that he shall 
cultivate the land for the year 1306 F. i. e., 
one year only, and shall give half the pro- 
duce to the plaintiff was held to be the 
tenant of the land. It was pointed out that 
there was no agreement for the sharing of 
losses which is an essential element in a 
contract of partnership. The learned Judi- 
cial Commissioner pointed out that the mere 
fact that the rent is variable and not fixed 
does not affect the nature of the contract, 
The plaintiff's claim which was decreed by 
the Courts below was accordingly dismissed, 


Under the Tenancy Act of 18984 pro- 
vision was made in s. 62 (2) for doing away 
with this distinction between a contract of 
partnership by giving jurisdiction to the 
Revenue Officer to declare even the partner 
in cultivation of lands other than sir land 
belonging to a proprietor to be an ordinary 
tenant of the same not universally all over 
the province but in certain districts in 
which éhe Local Government may by notifi- 
cation declare that section to be in force, 
The position of a partner in cultivation. was 
thus raised to that of a tenant by the 
Statute; but the operation was confined onby 
to these tracts where the Local Government 
deemed it necessary to declare the said 
section to be in force. The conferral of 
jurisdiction in this matter on the Revenue 
Officer accounts for the absence of reported 
decisions of this Court under s, 62 (2) of 
the C. P. Tenancy Act, 1893. We have, 
however, a case, reported at page 13 of the 
Volume of Central Provjnces RevenutRul- 
ings, decided by Sir? Crump as Officiating 


e 
(4) 14 O. P. L. R, 12, ; 


. 
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Financial Commissioner in 1912: Chandan v, 
Meghą from Qhhindwara District. It 
was held in it shat the ordinary presump- 
tion is that aman who cultivates the land 
of the malguzar whether on batai or on 
payment of rent isa tetant, and it is for 
the malgszar to prove the terms of the 
agreement of the partnership on which he 
relies to disprove the tenancy. The land- 
lord having failed to prove the same the 
cultivator’s right to the land as a tenant 
“hereof was upheld. 

The new C. P. Tenancy Act of 1920 has 
also introduced a change, The status of a 
person cultivating the proprietor's sir 
land under s. 37 of the new Actisthat of 

- a sub-tenant. It is no longer that of-an 
ordinary or occupancy tenant. The con- 
tract which has given rise to the tenant- 

. right’ here was made after the new Tenancy 
Act of1920 came into force. Consequently, 
in spite ofthe fact that the sir land and 
other land was given to Umed under one 
‘lease or one set of conditions so as to con- 

` stitute one holding, the status of the defend- 
ant so far as the sir land is concerned, 
is that of. a sub-tenant, In view of the 
provisions of s. 94 of the said Act the sir 
land is liable to be separated from the re- 
mainder of the holding and all that I can 
award to the plaintiff is a decree declaring 
that defendants are liable, on partition, to 
be ejected therefrom, by the landlord, even 
though it has to be conceded that they had 
acquired a position higher than that of a 

“mere partner in cultivation, but not that 
‘of an occupancy tenant thereof, : 

The case is, however, different so far as 
the khudkasht lands are concerned. In view 

eof the clear wording of the contract embodi- 
ed in the document in question, the status 
of defendant No. 1 is that of an occupancy 
tenant, andas such-heis not liable to be 
ejected therefrom by the landlord except 
under s. 25 of the said Act, and the plaint- 

. ifs claim must, therefore, stand dismissed 
in regard thereto. 55% 

It is argued on behalf of the plaintiff- 
respondent thatif the defendants are to be 
allowed to retain possession of the land, the 
stipulation in the contract to the effect that 
if the tenant desires to set up a tenant right 
in the land he shall pay a fine of Rs. 1,000 
should be given effect to,and that a decree 


- . directing them to pay that sum to plaint- 


iff asqeondition precedent to their retain- 
ing the land may be passed in the case. 
I do not think J should giveseffect to this 


GOKUL V. SHYAMLALSINGH. - 


[90 T. O. 1925] 


contention in this suit. All thatis neces- 
sary under law to create a tenancy, is an 
agreement to let land and an agreement 
which will ordinarily create a liability for 
rent. Both these elements are present here. 
How far the above stipulation for payment 
ofa fine of Rs, 1,000 is legally entorcable, 
is not, therefore, necessary forme to con- 
sider. As the landlord could not under the 
new Tenancy Act legally grant an occu- 
pancy tenancy so far as the sir land was con- 
cerned, andthe defendants could not but 
be mere sub-tenants thereof under the 
Statute, I do not think it would be equit- 
able to compel them to pay the whole of 
Rs. 1,000 to the plaintiff as a condition pre- 
cedent to their retaining only the khudkasht 
lands in lieu thereof. From the tenor of 
the document, I do not regard the stipula- 
tion either as a condition precedent, operat- 
ing as an impediment to, or as considera- 
tion for the acquisition of the tenant right; 
I consider itas only imposing’ upon the 
tenant an obligation to pay to the landlord 
reasonable compensation not exceeding 
Rs, 1,000 for the land he might losein the 
event of his tenant refusing to vacate . pos- 
session at the end of the term, and claiming 
to hold the same asa ténant under him, 
Such conditions are conditions subsequent 
and not conditions precedent to the acquisi- 
tion of the tenancy, and must-form the 
subject of a separate suit where the equities 
if any existing in favour of both the par- 
ties might be adjusted with due regard 
to all the circumstances of the case. 


The respondent cannot, therefore, ask that 
effect should be given to the stipulation 
side by side oras a condition precedent to 
the appellants being permitted to retain 
the. khudkasht land in suit in tenant right. 
The appeal, therefore, succeeds so far as the 
khudkasht fieldsare concerned, The plaint- 
iff's claim is dismissed in regard to the 
same. ; oF 


As the sir land is liable.under s. 94 of | 
the C. P. Tenancy Act of .1920, to be 
separated from the rest of the holding 
thyough the Revenue Officer, and as no 
partition has yet been effected, I cannot 
pass a decree for actual possession- of that 
land as against the defendants., I, there- 
fore, aimply declare that the siris liable to 
be so partitioned, and ‘leave itopen tothe | 
plaintiff to work out his own right toim--. 
mediate possession of the sir land by re- 
course to the appropriate remedy of a parti- 
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tion through the Revenue Officer as against 
the defendants. 
The decree of the lower Appellate Court 


is set aside and in lieu thereof a decree in 


the above terms will be passed.- The sir 
land presumably forms a 4th shareof the 


lands in suit.. As the plaintifi’s claim for, 


possession of the khudkasht lands which 
forms a substantial portion, fails, and only 
a declaratory decree as regards the. sir is 
given to him, I direct that plaintiff shall 
realize 4th of his own costs throughout from 


the defendants and pay to ihe latter a fth 


share of their costs. The rest of the costs 
in allthe Courts will be borne by the 
party incurring them. 
G. R. D. 
K. 8. D. 


Decree set aside. 


PATNA HIGH COURT. 
Civit Revision No. 527 or 1924. 

f March 23, 1925. 

Present :—Mr. Justice Kulwant Sahay. 

Musammat RAM KUMARI— PETITIONER 

veTSUs z 
DEONANDAN SINGH—OrrosıTh PARTY. 

Civil Procedure. Code (Act V of 1908), ss. 115, 151, 0. 
XLVII, r. 1—Decree for possession conditional on 
payment of money into Court within certain period—- 
Payment beyond period prescribed—Ixtension of time 
—Power of Court—Review—Revision. 

A suit to recover possession of certain lands was 
decreed on condition that the plaintiff should deposit 
in, Court for payment to the defendant a certain sum 
ofmoney within three months “from the date of the 
judgment. The plaintiff deposited the amount men- 
tioned in the decree into Court three days after the 
expiry of the period fixed and applied for extension of 
the period which was granted, the Court holding that 
as.there was no order to the effect that thesuit was 
to bedismissed in case the deposit was not made 
within three months from the date of the judgment, 
it was open to it to extend the time. On revision: 

Held, (1) that the Court had for the reason egiven 
by it jurisdiction to extend the time; [p. &0, col. 1.] 

(2) that in any event, thé Court had jurisdiction 
to extend the time upon an application. for review 

` of its judgment and that there was no reason why its 
order should be disturbed because it had been ma€e 
upon an application for extension of time 
upon an application for review. [ibid.] 

Rameshwar jlahton v. Dwarka Prasad, 84 Ind. Cas. 
320; 3 Pat. 778; (1925) A. I. R. (Pat) 36; 6 P. L. Te 309, 


and not 


followed 


‘ Revision from’an order of the District 
Judge, Darbhanga, dated the 22nd Septem- 
ber 1924, >> 


RAM KUMARI v. DEONANDAM SINGH. 


> H 
K = 
Messrs. B. N. Mitter and G. N: Mukherji, 


for the Petitioner. . : ~ 
Mr. 5. N. Ray, for the Oppésite: Party. 


JUDGMENT. —Thisis an application 
in revision on behal$ of the-defendant in 
the suit against an -order passed. by the 
District Judge of Darbhanga, dated ‘the 
22nd September 1924, whereby he exterded 
the time for depositing a certain sum of 
money ordered to be deposited under the 
decree passed in appeal. The cirumstances 
under which the order came to be passed 
are shortly as follows:— | | 
, The plaintiff broughtasuitin the Court 
of the Subordinate Judge to recover pos- 
session of certain lands on a declaration of. 
his ‘title on the basis of a deed of sale 
executed by one: Damodar Raut. The de- 
fendant was the widow of Damodar Raut 
and her defence was that the kabala set up 
by the plaintiff was not executed by her 
husband and that there was no passing of 
consideration under it. 


The learned Subordinate Judge held that 
the kabala had been executed by Damodar 
Raut, but that the plaintiff had failed to 
prove the passing of consideration ; and he 
accordingly dismissed the suit. On appeal : 
the learned Judge décreed the suit on con- 
dition of the plaintiff depositing in Court 
for payment to -the defendant a sum of 
Rs. 400 within three months from’ the date 
of the judgment.. The judgment was passed 


by the District Judge on the 27th. March ` 


1924, but the decree was prepared and 
signed by him on the 2nd April 1924.* The 
plaintiff deposited the amount required 
under the decree on thé 30th June 1924, 
that is, three days beyond the three months 
directed by the decree, He filed an appli- 
cation subsequently.saying that he was 
misledsby the fact that the decree had been 
signed on the 2nd of April, and that he was . 
under the impression that the money was 
to be deposited within three months from 
the 2nd of April. The learned Distriet 
Judge has accepted the deposit and has 
directed the plaintiff to deposit interest for 
the three days from the 27th .of June to 
the 30th of June. Against this order the- 
defendant comes in revision to this Court, 
and it is contended on her behalf that the- 
learned Judge had no jurisdiction to extend 
the time upon the application made by the 
plaintiff. . , “. 
Now, the decree did not direct that “the ` 
suit would stanel dismissed en failure of 
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the plaintiff fo deposit the amount within 
three “months. The decree runs thus :— 

“Tt is ordered that the appeal be and the 
same is hereby allowed, the decree of the 
Court below is set asidewand the plaintiff's 
suit is decreed in this way that the title of 
the plaintiff as purchaser on the strength 
of the kabala Ex. I is declared and that the 
plaintiff is declared to recover possession 
of the properties in suit subject to his pay- 
jng the sum of Rs. 400 with interest running 
thereon from 29th June 1921 the date of 
the kabala at the the rate of one rupee per 
cent. per month wsthin 3 months from to- 
day anditis also declared that defendant 
as widow of Damodar holds a lien by way 
of charge on the properties sold until such 
time that she is paid off the above dues. 
The, plaintiff-appellant will get half the 
costs throughout and the defendant will 
bear her,own costs.” 

The learned District Judge who passed 
the decree is the Judge who has extended 
the time by his order of the 22nd Septem- 


- ber, 1924 and he is the best person to con- 


36; 6 P. La T 209. ® 


strue his own decree. He has construed 
that decree to mean that there was no order 
passed by him to the effect that the suit 
was to bé dismissed in case the deposit 
was not made within three months from the 
date of the order. That he had jurisdiction 
to extend the time in any event on an ap- 
plication for review of his judgment is not 
denied. What is contended is that the 
timè could not be extended upon the ap- 
plication of the plaintiff without an appli- 
cation for review. That may be so, but, if 
the learned Judge had jurisdiction to extend 
the time upon an application for review, 
there is no reason why his order should 
be disturbed because he made the order 
upon an application fof extension and not 
upon an application for review. In Ramesh- 
‘war Mahton v. Dwarka Prasad (1) it was 
held by a Division Bench of this Court 
that although a Court has no inherent juris- 
diction under s. 151, CO. P. O., to do that 
which is prohibited by the Code, but 
where a suit was dismissed on a pre- 
liminary ground and the plaintiff applied 
under s. 151 to the Court to set aside the 
decree under its inherent powers, and the 
Court granted the prayer, and an applica- 
tion in revision was made to the High 
Court to set aside the order, it was held 
that jfiasmuch as a prayer for review under 


(1) 84 Ind. Cas: 320; 3 Pat. 778; (192g) A. I. R. (Pat) 
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O. XLVII, r. 1, if made, could have been 
granted by the Court, the mere fact that 
the plaintiff, instead of applying, as he 
should have done, under O. XLVIL r. 1, 
had applied under s. 15], was no ground 
for interference in revision. The principle 
laid down is applicable to the’ present case. 

The application must, therefore, be dis- 
missed with costs. 

Z.K. Application dismissed. 





ALLAHABAD HIGH COURT. 
LETTERS Patent APPEaL No. 147 or 1924, 
July 15, 1925. 

Present :—Sir Grimwood Mears, Kr., 

Chief Justice, and Mr. Justice Mukerji. 

AHMAD HUSAIN AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 
MUHAMMAD QASIM KHAN AND 
PLANTI reS — RESPONDENTS. 

Mortgage— Redemption—-Integrity of mortgage 
broken up, effect of--Co-mortgagor, whether can redeem 
more than his own share—Redemption suit—Parties, 
necessary. 

Where the integrity of a mortgage has been broken 
up, a mortgagor is not entitled to claim redemption of 
more than his own share of the mortgaged property, 
the reason being that the integrity of a mortgage is 
necessary for the benefit of the mortgagee alone, and 
where that has been broken and a redemption has - 
to be allowed, there is no equity in favour of one of 
the mortgagors to possess the remaining property 
wy is more than his own legitimate share. |p. 81, 
col, 2. 

In all redemption cases, which are properly framed, 
not only the redeeming co-sharers should be made 
parties but also the mortgagors who have not so fax 
joined in the suit forredemption. The necessity of 
impleading co-mortgagors is this that the share and 
the right to redeem of the plaintiff cannot be deter- 
mined behind the back of the non-redeeming morte 
gagors. [p. 82, col. 1.] 

Letters Patent Appeal from a judge 
ment of Mr. Justice Kanhaiya Lal, dated the 
4th August 1924. 

Mr. Mushtag Ahmad, igr the Appellants. 

M. M. A. Aziz, for the Respondents, 


SUDGQMENT.—This appeal is against 
the judgment of a learned Judge of this 
Court and raises two points. 

It appears that the learned Judge de- 
cided a question of fact, viz, whether all 
the representatives of the. original morts». 
gagees, together, had acquired an interest 
in a part of the mortgaged property or whe- 
ther some of the representatives of thg 

~. 
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original mortgagees hat acquired that 
interest. It has been pointed out to us 
that this question never arose in this Court 
and the argument of the appellants seems 
to be right. $ 

Ta cl. (g), para. 2 of the plaint, the plaint- 
iffs stated that the original share mort- 
gaged was a 5 biswa one, that a portion 
of it, viz, 1 biswa had already been re- 
deemed, that2 biswas had been purchased by 
the mortgagees themselves, that 2 biswas 
remained under mortgage, that out of these 
-2 biswas an 11/42 share had also been re- 
deemed and that they wanted the redemp- 
tion of -the remaining 31/42 share out of 
the 2 biswas. The defendants in their 
written statement did not contest this state- 
ment of facts. , Indeed, in para. 1 of their 
additional statements they accepted this 
statement of facts and raised the plea.in 
law that the integrity of the mortgage hav- 
ing been broken the plaintiffs were not 
entitled’ to ask for redemption of more 
than their legitimate share. It will be 
noticed, therefore, that on the pleadings 
‘no question of fact, as to whether all the 
‘representatives of the mortgagees had pur- 
chased or not a share of the mortgaged 
property arose, 
‘taken to the lower Appellate Court that 
“Court remanded three issues offact, One 
‘of these was :— NA 

“Have the mortgagees or their repre- 
sentatives acquired the ownership of any 
part of the mortgaged property.” 
` The answer to this was given by the 
‘learned Munsif in the following langu- 
‘age :— 

“I have to hold that the defendants have 
no doubt acquired ownership of a small 
‘part ‘of the mortgaged property.” 
© Not only did the plaiatilfs’ not object 
to this finding which was really in accord- 
‘ance with their statement of factsin the 
plaint, but their Pleader relied on this find- 
ing and argued before the learned Judge 
tliat the integrity of the mortgage "had 
been ‘broken. In vjew of thes: circum- 
stances itis difficult for us to understand 
how the new question of fact was for the 
first time raised in the second appeal. 

Mr. Aziz, the learned Counsel for the 
respondents has argued that what the 
plaintiffs really meant by their statenfedt 
in the plaint wes not that all the representa- 
‘tives of the mortgagees had together 
‘acquired 4 share in the mortgaged property 
put what was meant was this that, indi- 


° $ 


When an appeal was. 


AHMAD MUBAIN v. MUHAMMAD QASİM KHAN, x ` ai 
‘vidually, the several représéatatives had 


purchased certain shares and the result was 
that the total amount of shares purchased 
amounted to 2 biswas. This is really 


- a pleading which cangot be fairly deduced 


from the statement of facts made in cl. 
(g), para. 2 of the plaint. Evidentdy this 
argument was raised before the learned 
Judge of this Court for the first time and 
the learned Judge determined the ques- 
tion of fact because it had never been 
determined by the Court below. As we 
understand the pleadings and the pro- 
ceedings, the pleading brgught up before 
this Court was an entirely new pleading 
and in our opinionit should not have been 
allowed to be urged in second appeal. 

The learned Judge of this Court has 
held that ‘where the integrity of a mort- 
gage is broken a mortgagor is not entitled 
to recover by way of redemption more 
than, his share in the property. Mr. Aziz 
has contested this proposition of law and 
has cited, as’ an authority, the cause of 


` Shiam Saran v. Banarsi Das (1). In this case 


the question was never raised very specifi- 
cally and no authorities were cited. Indeed, 
the opinion deliyered in this judgment is 
contrary tothe opinion expressed in this 
Court in Kallan Khan v. Mardan Khan 
(2), Munshi v. Daulat (3) and Zaib-un- 
nissa v. Prabhu Narain Singh (4). We 
are clearly of opinion that the learned 
Judge from whose judgment this appeal - 
is, was perfectly right in holding that 
where the integrity of a mortgage is broken 
a mortgagor is not entitled to claim re- 
demption of more than his own share, 
Briefly, the reason is this, that the integə 
rity of a mortgage is necessary for the 
benefit of a mortgagee alone and wherg 
that has been broken and a redemption 
has toebe allowed, there is no equity in 
favour of one of the mortgagors to possess 
the remaining’ property, although the 
same is more than his own legitimate 
share. Ifa redemption of a large share be 
allowed, the redeeming mortgagor will be 
in possession of his own share as the owner 
and will hold the remaining share as 
mortgagee, having been subrogated to the 
position of the original mortgagee. The 
ca-mortgagor, who has so far not redeemed 


(1) 63 Ind. Cas. 863; 23 A. L. J. 258; 4 U.P. L.R 
(A`) 102; (1922) A. I R, (AJ 192. Í 
(2) 28 A. 155; A. W. N. (1905) 25. . 


(3) 29 A. 262; A. W. N, (1907) 49; 4A.L.J. Th ° 
(1) 40 Ind, Cas, 348, 15 A, Ta J. 075; J9 A, 618, 


follows, 


‘share of the 


* $2 
his share, will have to ask for redemp- 
tion on payment and it is immaterial to 
‘him whethey ‘he goes to a co mortgagor 
who has redeemed or to the original mort- 
gagee, In the circumstances, there is no 
reason why a co-mértgagor should have 
‘more than his own share. 

It has been next contended on behalf of 
the respondents thatthe fact that the re- 
maining mortgagors are parties as de- 
fendants to the suit was a justification for 
decreeing the redemption of: the entire 
property in favour ofthe plaintiffs. This 


` proposition of “law ‘clearly goes counter to 


the case of Kallan Khan v. Mardan Khan (2) 
and Zaib-un-nissa v. Prabhu Narain Singh 
(4). In all redemption cases, which are pro- 
perly framed not only the redeeming co- 
sharers should be made.parties but also the 


- mortgagors who have not so far joined in 


the suit for redemption. The necessity of 
impleading co-mortgagors is this that the 
share and the right to redeem of the 
plaintiff cannot be determined behind the 


back of the non-redeeming mortgagors. lIt- 
that if the argument. 


therefore, 
for the respondents be sound, in every 


“case of a properly framed redemption suit, 


‘the plaintiff would be entitled-to redeem 


not only his own share but of the shares of - 


his co-mortgagors whom he bas made de- 
fendants. This cannot be right. 
The result is that the appeal succeeds, 


“We allow the appeal, set aside the decree 


of this Court and remand the suit through 
the lower Appellate Court to the Court 
of first instance for determination of the 
plaintiffs in the 2 biswa 
share in question and the proportionate 
amount of the mortgage-money that they 
must pay. The plaintiffs will not be 
allowed to redeem more than their legiti- 
mate shares. The appellants will have their 
costs of the present appeal, but the ‘remain- 
ing costs will abide the result. 
Z, K. Appeal allowed. | 
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PATNA HIGH COURT. 
“Cm Revision No. 547 or 1924. 
March 23, 1925. 

Present :-—Mr. Ji ustice Adami. 
Me. RAJKISHORE LAL NAND- < 
KEOLYAR AND oTHERS—PETITIUNERS 


veTsus 
Musammat ALAM ARA BEGUM alias 
MOGHUL SAHEBA AND ANOTHER— 
OPPOSITE Party. | 

Limitation Act (IX of 1908), s. 22—Defendant made 
co-plaintiff, effect of--Limitation, whether ajfected— 
Transfer of parties—Valuation of suit exceeding 
limits of jurisdiction of Court—Procedure -Order 
directing presentation of plaint to proper Court. 

Sub-seetion (1) of s. 22 of the Limitation Act has no 
application to a case where a party who was originally 
impleaded by the plaintiffas a defendant to the suit 
is transferred in that suit as a co- plaintif. ip. 83, 
col. 1. 

Where one of the defendants to a suit applies to be 
made a co-plaintiff, his application cannot be rejected 
on,the ground that if it is granted the valuation of 
the suit will exceed the limits of the jurisdiction of”. 
the Court. If after adding the defendant asa cos 
plaintiff the valuation of the suit does exceed thé 
limits of -the jurisdiction of the Court, it is open to.’ 
the Court to return the plaint to the plaintifis to be 
presented in the proper Court. [ibid. 

Appeal from an order ot the Munsif, First 
Court, Gaya, dated the 17th November 
1924, $ 

Mr. Anand Prasad, for the Petitioners. 


JUDGMENT.—This application is di- 
rected‘ againstati orderof the Munsif, First 
Court, Gaya, rejecting the application by 
the petitioners to be made co-plaintifis in 
a suit brought“ by the opposite party 
No. 1. The opposite party No. l sued to 1e- 
cover a sum of money from the defendants 
Nos. 1 to z6 on account of certain expenses 
incuried by herin erecting and maintaining 
a bandh, It appears that the co-sharer 
maliks of village Lao and of several other 
villages haveto erect bandhs for the pur- 
poses of irrigation in those villages. The 
malik of village Lao supervises the erection 
of these bandhs and the other maliks con- 
tribute towards the expenses incurred. The 
suit» related to the expenses incurred by 
the opposite party No. lin the years 1329 
and 1331. She joined@as defendants to the 
suit defendants Nos. 27 to 35, who are 
to-sharer maliks of Mouza Lao, The present 
applicants petitioned the lower Court to he 
changed from co-defendants jn the suit to 
co-plaintifis. 

The learned Munsif rejected the applica- 
tion on two grounds, firstly, that if these | 
defendants were made co-plaintifis, the rule 
of limitation would come in and the plaigt- 
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iffs' suit would be barred with regard to 
“the claim for 1329. The second ground was 
. that the addition of these petitioners as 
co-plaintiffs would raise the value of the 
Suit, beyond the jurisdiction of the Court. 
Now, with regard to the question of limita- 
tion, itis clear from the provisions of sub- 
- 8. (2) ofs. 22 of the Limitation Act that 


the provisions of sub-s. (1) of the section — 


will not apply where a defendant, who was 
made such by the plaintiff at the time of 
. the institution of the suit, is transferred in 
that suit asaco-plaintiff. Sub-section (2) 
clearly says that “nothing in sub-s. (1) shalt 
apply toa case...where a plaintiff is made 
a defendant or a defendantis made a plaint- 
if.” All that the petitioners have asked in 
this case is that they being defendants 
should be made plaintiffs .in the .suit. 
Accordingly the Law of Limitation will not 
bar any portion of the claim. 
. With regard to the other objection raised 
by the Munsif if the suit after the addition 
- of these- petitioners as co-plaintiffs exceeds 
the valuation which is within the jurisdic- 
tion of the Munsif, it will beopen to him 
to return the plaint, after the petitioners 
have been so added, to the plaintitfs‘to be 
presented in the proper Court. 

The order of the Munsif must be set 
aside and it is directed that the status-of the 
present petitioners be changet’ from the 
category: of defendants to that of plaintiffs 
in the suit. ` . 


Z. K, Order set aside. 


ALLAHABAD HIGH COURT. 
Execution SECOND APPBAL No. 1844 or 1924, 
July 15, 1925. 

Present:—Mr. Justice Sulaiman and 

a Mr, Justice Daniels. 

DIP PRAKASH AND O©HERS— 
| BOBJECIORS — APPELLANTS 
“VETEUS : . 
Bohra DWARKA PRASAD AND ANOTHER 
—DECKER-HOLDEKS—RESPONDENTS, 

Execution of deeree—Res judicata—Implied decision, 
whether binding on parties in Subsequent stagese-Civil 
Procedure Code (Act V of 1909), s. 11. 

“Ssction 11 of tne O. P. ©. does not in terms apply 
to exscutivn proceedings but an ordər in execacion 
may bə as binding between the parties and tnose 
claiming “under them as an interlosutory order ina 
suit isgbindingjupon the parties in every proceeding 
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in that suit, or as a final judgment ina suit is 
binding upon them in carrying the judgment into 
execution. Where, therefore,a point has once been 
expressly decided in the execution department, the 
decision binds the parties in all subsequent stages of 
the proceeding. Whey a point has not been directly 
decided but is such as must be deemed to have been 
necessarily decided before the order for execution was 
passed, the decision has a similar binding force, 
Lp. 85, cols. 1 & 2.] 


Plaintiff obtained a decree for an injunction 


restraining the defendants from er#cting any building - 


on the land in dispute. Plaintiff subsequently put in 


an application for execution of the decree complaining® - 


that the defendants had constructed a pavement on 
the land in dispute and asking for its removal. The 
defendants objected that the parties had compromised 
their dispute after the decree had been passed and 
that the pavement had been constructed in pursuance 
of that compromise. There was no objection taken 
that the construction complained of was not in 
deiance of the injunction. The Execution Court after 
taking evidence held that no compromise had been 
proved and dismissed the objection and directed that 
the pavement should be removed. After this order 
was carried out the defendants filed a set of 


objections complaining that the pavement was not ` 


a structure of the nature the construction of which 
had been prohibited by the decree and that the 
plaintiff having wrongfully obtained the removal of 


“the pavement should be directed either to restore 


the pavement or to pay damages to the defendants: 
Held, thatthe defendants having failed to take 
the objection in answer to the application for 
execution that the pavement was not a structure the 
construction of which was prohibited by the decree, 
were estopped from raising the objection at a subse- 
quent stage inasmuch asthe order of the Execution 
Uourt directing execution must he taken to have 


necessarily decided that the construction ‘of’ the ` 


pavement was in detiance of the decree. [p. 86, col. 1.] 
Execution second appeal from a decree 
of the Third Additional Subordinate Judge, 
Aligarh, dated the 25th September 1924. , 
Sir Dr. Tej. Bahadur Sapru and Dr. K. N, 
Katju, for the Appellants. 


Dr. S. N. Sen and Mr. Panna Lal, for the 


Respondents. 4 


JUDGMENT. — 

Sulaiman, J.—This.is an appeal by 
the judgment-debtors arising out of an 
execution matter. 
holders obtained a decree from the Appel- 
late Court on the 15th of December 1420 
ordering the defendants to remove the walls 
and sheds which they had constructed on 
the disputed land, and for an injunction 
‘not to erect any building on the land.’ 
The claim of the plaintiffs for other reliefs 
like joint possession was dismissed. On 
the 80th of April 1923. the decree-holdera 
put in an application for execution of the 
said decree complaining that the defend- 
ants inspite of the aforeSaid in junctionehad 
constructed a pucca pavement and several 
walls and had put atin shed on the latter, 


The plaintiffs decree- , 


s 


a 


| The Execution Court held 
“a. 


In this application they expressly asked to 
` Bxecüte the dgctee by demolition of the 
“ walls, the tin shed and the newly construct- 

éd pavement. Upon this, notice was issued 
to the judgment-debtoxs fixing the 30th of 


- July 1923. On this last mentioned date . 


‘the judgiment-debtors appeared and put in 
a.written objection that the decree was not 
- executable on the ground that the parties 


'. had compromised their dispute and the 


e constructions had been made in pursuance 
of that compromise. In the objection there 
was no suggestion that any of the construc- 
tions complained eof were not in defiance 

_of the injunction. 

. 1923. the Execution Court after hearing the 
evidence of the parties held that no com- 


promise had been proved and accordingly . 


‘dismissed the objection. No further objec- 
` tions were filed by the judgment-debtors, 
‘and on the 27th of August 1923 the Court 
ordered that inasmuch as the judgment- 
‘debtors’ objections had been dismissed 
process should be issued to the Amin to 
-carry out the order of execution and report, 
Before, however, the order could be fully 
‘carried out, an order staying further pro- 
. ceedings was passed on the 29th of August 
-1923 because a declaratory suit was insti- 


‘tuted by the sons of the judgment-debtors,, 


“This last mentioned suit was dismissed on 
.the 17th of December 1923.. On the lath 
of December 1928 on receipt of a report 
‘that the civil suit had been dismissed, the 


e -Court ordered that the previous order dated 


the 27th of August 1923 should be carried 
rout and the papers be sent:to the Amin 
for compliance.- In obedience to this order 
. the Amin got the walls, the tin shed and 
the pavement rerhoved from the land. 
After this the judgment-debtors filed a 
-set of objections complaining that the 
decree-holders had fraudulently and without 
any right got the pavement removed caus- 


.* ing a loss of Rs. 5,100 to them. They, 


therefore, prayed that the decree-holders 
‘ might be ordered to get the pavement 
_ which they had got demolished re-built or 
to pay Rs. 5.100 on account of the cost of 
its construction to the objectors. The 
decree-holders replied that the construction 
of the pavement was contrary to the terms 
of the.decree and further that the objectors 
had no right to raise this objection which 
was bgrred by the principle of res judicata 
‘and,*estoppel. They. also disputed the 
amount of the alleged loss. | . 
that there was 


. 
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On the 18th of August. 


‘that this 
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no bar of res judicata. It furthér held 
that the pavement was not a building 


within the meaning of the decree and that, 


therefore, the decree-holders had no right 
to get it removed. It accordingly orderéd 
that the decree-holders should re-build the 
pavement within four months otherwise they 


. would be liable to pay Rs. 3,490 5-4 to the 
_ objectors. On appeal the learned Additional 


Subordinate Judge agreed with thé First- 
Court that the objection was neither bar- 
red by res judicata nor by estoppel. He, 


, however, held that.the brick pavement of 
. the floor was a building within the meaning 


of the term used in the decree. He accord- 


. ingly allowed the appeal and dismissed 


the objection. A 
On appeal by the judgment-debtors to 
this Court it has been strongly urged before 


. us that the pavement which is practically 


level with the ground, is not a huilding 
the construction of which was prohibited 


. by the injunction.. If the pavement stands > 


by itself-and is not covered. by any other 


- construction we would.be inclined to accept 
. the contention: of the learned Advocate for 
. the appellants that its construction was not 


intended.to be prohibited. The object of 
the injunction was to keep the courtyard 


¿free from obstruction so that the utility of 


the shops abutting it should not bé dimi- 
nished. This object isin no. way defeated 
byymaking the floor..of the courtyard puccall 
On the other hand if this pavement is a 
part of the entire construction and is sure 
rounded by walls of.which a tin roof has 
been put on, then it must be taken along 
with the entire construction of which it 
would obviously forma part. The decree- 
holders then would he. entitled to get 
temoved the entire construction as it stands, 
It is, however, unnecessary to go any more 
into the facts because 1 am of opinion 
appeal should fail on legal 
grounds, f 

When notice was issued to the judgment- 
debtors to show cause why execution should 
not proceed and the jwigment-debtors ap- 
peared before the Court they had -full 
notice of the decree-holders’ prayer for the 
removal of the disputed pavement, They 
had‘ample opportunity to object and urge 


‘that, the construction of the pavement was. 


jot in contravention of the injunction, 
This objection they failed to raise. The 
objection which they did raise was dis- 
allowed and on the 27th of August 1923 
execution was ordered. Subsequently “the 
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proceedings were stayed because of another 
pending suit, but when that suit was dis- 
missed execution was ordered afresh. Pro- 
cess was issued to the Amin with specific 
instiuctions to demolish the pavement 
along with the other constructions com- 
plained of. The Amin went to the spot and 
carried out the order. All this time the 
objectors were sleeping. It was their duty 
to raise the objection, before it was 
too late, that the pavement should not be 
removed, The order directing execution 
by removal of the pavement was based on 
the assumption that the pavement was a 
building within the meaning of that term 
as used in the decree. Had the Execution 
Court been invited to consider and had 
it concluded that the pavement was not a 
building it would never have ordered its 
removal, It must, therefore, be assumed 
that the question that this pavement was 
liable to be removed in execution of the 
decree was by necessary implication decided 
by the Court against the judgment-deb- 
tors. They are, therefore, not entitled to 
come to Court and ask for damages for the 
loss which they have suffered on account 
of such execution. 

It is true that s. 11 of the ©. P.O., or 
any of its explanations, cannot in terms 
apply to an execution proceedings because 
the question arises in the same suit and not 
in asecond suit, But “as observed by their 
Lordships of tge Privy Council in the case 
of Ram Kirpal v. Rup Kuari (1) an order 
in execution may be “as binding between 
the parties and those claiming under them 
as an interlocutory judgment in a suit is 
binding upon the parties in every proceed- 
ing in that suit, or as a final judgment in 
a suit is binding upon them in carrying 
the judgment into execution. The binding 
force of such a judgment depends not 
upon s. 13, Act X of 1877. but upon general 
principles of law. Ifit were not binding, 
there would be no end to litigation.” See 
also the Privy Coungil case of Mungel Per- 
shad Dichit v. Grija Kant Lahiri (2). 

Where, therefore, a point has once be@n 
expressly decided in the execution depart- 
ment there can be no doubt whatsoever 
that that decision binds the parties ip all 
subsequent proceedings. In cases where a 
point has not been directly decided but is 


(1) 6 A. 269; 11 I. A. 37;4 Sar. P.C. J. 189; 3 Ind. 
Dec. (N. s.) 718 (P. C.). 

(2) 8 O. 51; 8 I. 4. 123; 11 0. L. R. 113; 4 Sar, P.Q, 
J, 249; 4 Ind, Dec. (x. s.) 32 (P. 0.) — 
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such as must be deemed to have been. 
necessarily decided before an order of exe- 
cution was passed, the decisicn has algo 
been held to have asimilar binding force. 
For instance, objections that the applica- 
tion is not in aceordance with tle law, or 
that it is barred by time or that the decree 
is not capable of execution or that the 
Court has no jurisdiction te entertain the 
application or that the person applying for. 
execution has not the right to do so, are 
objections, which if not raised before the 
execution is ordered, have been held in 
several cases to have been decided adversely: 
to the objectors by the execution: order. 
Reference may be made to the recent case 
of Raja of Ramnad v. Velusami Tevar (3) 
decided by their Lordships of the Privy 
Council. At page 48* Lord Moulton observ- 
ed: “It was not only competent to the 
present respondents to bring the plea for- 
ward on that occasion, but it was incumbent 
on them to do so if they proposed to rely 
on it,” though in that case such a plea 
was in fact brought forward and decided 
upon. "See also the case of Dwarka Das v. 
Muhammad Ashfaqullah (4) and the cases’ 
cited therein. , l 

On the other hand, in cases where the 
decretal amount is in dispute it has been 
held that a mere order directing execution. 
does not imply a decision that the amount 
entered in the application for execution is 
necessarily correct, and it has been held’ 


that there is nothing to prevent the Court ° 


at a subsequent stage from correcting the 
amount which the decree-holder is entitled 
to recover. ln the case of K alian Singh v. 
Jagan Prasad (5) which was affirmed by as 
judgment in Letters Patent Appeal report- 
ed as Kalian Singha. Jagan Prasad (6) it’. 
was-lfeld that if a judgment-debtor does 
not take exception to the amount errone- 
ously set forth in an application for the . 
execution of the decree as being the sum 
due, heis not prevented from doing £0 ©n 
a subsequent application for the execution 
of the same decree. Similarly in the case. 
of Sheo Mangal v. Hulsa (7) the vendee 
(3159 Ind, Cas. 880; 48 I. A. 45; 19 A.L. J. 168 
40 M. L. J. 197; 13 L. W. 290; (1921) M. W. N. 91; 33; 
0, L. J. 218; 25 O. W. N. 581; 23 Bom. L. R. 701; 29 


3 (P. ©). 
Moan an, Gus 32, 47 A. 83; 22 A. Le J. 928; L R. 
5 A. 744 Oiv. (1925) A. L R. (A HT, 
(5) 27 Ind. Qas. 950; 13 A. L. J 162. 9 
61 30 Ind. Oas. 523; 37 A. $89; 13; A. L. J. 828, 
f 65 Ind. Oas, 317; 19 A. L, J. 954; 44 A. 159; 
(1922) A. L R. (A.)*413. 5 
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decree-holder whe was at least entitled to 
execute his decfee for costs, had included a 
sum of Rs. 380-15 0 in his application. An 
order issuing process was made but before 
the order could be executed the vendee 
gave up His claim for Rs. 380-15-0 and appli- 
ed to be allowed to retain the property. It 
was held that the order issuing process 
passed in favofir of the decree-holders did 
mot preclude them from saying that they 
were not entitled to recover the sum of 
Rs. 380-15-0 by way of execution but that 
they were entitled 40 the property itself. It 
was pointed out that there was some amount 
recoverablé by execution, namely, the 
amount of costs and, therefore, the Execu- 
tion Court had jurisdiction to order execu- 
tion. The mere fact that a larger amount 
was included in the application of the 
decree-holders did not necessarily imply 
that the Court had decided that the whole 
ofthat amount was due and recoverable only 
by execution. 


The learned Advocate for the appellants 
has contended before us that the present 
case is analogous to cases where property 
is delivered toa decree-holder in excess of 
the decree in which contingency the Exe- 
cution Court always allows restitution. 
Had the decree-holders in the present case 
merely asked for execution of their decree 
by demolition of constructions made in 
contravention of it, without specifying what 
constructions they particularly wanted to 
be demolished, it might have been open to 
the judgment-debtors to come to the Court 
if constructions which had not been for- 
bidden were also.removed. But where the 
decree-holders expressly applied to get the 


_disputed pavement removed and the judg- 


ment-debtors had full notice that they had 
so applied and failed to raise any objec- 
„tions and the Court then ordered execu- 
tion to issue and through its officer, the 
Amin, got its order carried into effect, it 
must be deemed by necessary implication 
that the question of the pavement having 
been constructed in defiance of the in- 
junction was decided adversely to the 


- objectors, for without deciding this matter 


execution could not possibly have been 
ordered. ; 


I am, therefore, of opinion that the ob- 
jectors’ate prevented from now asking the 
Court to re-consider the question and, 
holding that the buildings*ought not to 


e have been demolished, tọ award them 


damages. I would, therefore, dismiss ‘the’ 
appeal. 

Daniels, J.—I concur both in the order 
dismissing the appeal and in the reasons 
given by my learned .brother for doing so. 
The rulings on the subject of res judicata 
as applied to execution proceedings are not 
altogether consistent, and it is, in my 
opinion, unnecessary to express any opinion 
as to the decisions in Kalyan Singh v. 
Jagan Prasad (6) or Sheo Mungal v. Hulsa 
(7). In the present case the judgment- 
debtors were clearly bound, if they alleged 
that the .construction of the so-called 
pavement was not inconsistent with the 
decree, to take this objection when the 
judgment-debtors asked for its demoli- 
tion. It would be contrary to all principles 
of justice to allow them deliberately to 
stand aside while the pavement was de- 
molished by-order of the Court, and then, 
after the work was completed, to come for- 
ward and claim, as they now do, that it 
should be restored and they should be 
awarded damages. re 

By the Court.—The appeal is dismiss- 
ed with costs including fees on the higher 
scale. 


Z. K. Appeal dismissed. 


atti, 


CALCUTTA HIGH COURT. 

ORIGINAL Civil Suit No. 1452 or 1920, 
April 10, 1923. 
Present:—Mr. Justice Page. 
HARI CHANDANA JOGA DEVA— 
PLAINTIFF- 
versus 
HINDUSTAN CO-OPERATIVE 
INSURANCE SOCIETY, Lrp.— 
war DEFENDANT. | 

décument—Insurance policy—In- 
sured taking shares in Compagy—Premia, balance of, 
to be recovered from dividends—Liability of Company 
—Company—Articles of Association, whether can be 
altered—Share-holder ae into special contract 

ith C , position of. < 
“dera Solies of an insurance the defendant Ccm- 
pany guaranteed to the insured that ifthe latter paid 
to the Company a certain sum each year for a certain 
number of years the Company would pay to the insur- 
ed the sum of Rs. 20,000 and would also pay at the end. 
of the period fixed (called the endowment period) such 
additional sums by way of profits as according to the 
Society's Regulations may accrue and become payable 
in respect of the policy, after payipg up m full all 


calls due and payable in respect of certain hond shareg 


Construction of 


‘ 
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which the insured had agreed to take. Ons ofthe 
conditions of the policy was that in cass the insured 
should outlive the endowment period all dividends to 
become payable on the shares shall be subject during 
the period to alien in favour of the Society for pay- 
ment of the premium payable on the policy, the total 
premium in each case baing equal to the face value of 
the policy. The plaintiff continued to pay the stipu- 
lated sum each year to the Company and at the end of 
the endowment period sued the Company to recover 
the amountof Rs. 20,000 as a debt due by.the Company 
under the policy : 

Heid, (1) that the ‘true construction of the policy was 
that the Company had agreed at the end of the endow- 
ment period to pay the principal sum insured and that 
it undertook also to pay at the same time an additional 
sum in respect of dividends accrued on the shares after 
retaining thereout all calls due and payable in respect 
thereof and that it had agreed to pay an additional 
sum in respect of dividends accrued after the period 
had expired during which jt was at liberty to allocate 
the dividends towards the balance of the premium ; 
fp. 89, col. 1.] 

(2) that the risk of the dividends not being sufficient 
to cover the balance of the premia was taken by the 
Company ; [ibid.] < 

(3) that the plaintiff having paid the whole sum 
which the Company required him to pay during the 
endowment period under the policy, he was entitled 
to recover fromthe Company the sum of Rs. 20,000 
being the principal sum insured. [ibid.] 

A share-holder in a Company must be taken to know 
that one of the incidents of membership of a Company’ 
is that the Company may, by adopting the proper 
method, bona fide alter its articles in a way which may 
prejudicially affect his interests, and, provided that 
the alteration in the articles is not inconsistent with 
the objects set out in the Memorandum of Association, 
and is bona fide made in the interests of the Company 
a share-holder in ordinary circumstances would be 
bound by such an alteration. The rights of a share- 
holder in respect of his shares, except so far as they 
may be protected by the Memorandum of Association, 
are by Statute made liable to be altered by special 
resolution., But the case of a contract hetween an 
outsider and the Company is entirely diffrent and 
even a share-holder must be regarded as an outsider 
in so far as he contracts with the Compeny otherwise + 
than in respect of his shares. In such a cas2 the Com- 
pany cannot by altering its articles justify a breach 
of contract. [p. 89, col. 2; p. 90, col. 2.] 

Messrs. Langford James, S. M. Bose and 
A. K. Chaudhury, for the Plaintiff, 


Messrs. H. D. Bose and S. K. Chakravarty, 
for the Defendant. - i 

JUDGMENT.—This is an action 
brought to recover g sum of Rs. 20,000 as 
being the principal sum due under a policy 
of insurance. The policy is for Rs. 20,000, 
and the annual premium is Rs. 1,550. It 
is an Endowment Policy for 10 years; the 
Rs. 1550 kas been regularly and duly 
paid, and the 10 years haveelapsed. ° 

The defendant Company in the first place 
urges that I ought to read together the 
proposal for the policy and the policy 
itself, because it is providedin the policy 
that the proposal together with the state- 


ments made in connection therewith to the 
Medical Officer is to be déemed to be 
the basis of the contract. The defendant 
Company further conéends that if the pro- 
posiland the policy are read together the 
contract is not a contract merély for 
insurance, or indeed primarily for insur- 
ance, but is acontractin the first place to 
take sharesin the Company, "the annual ' 
sum of Rs. 1,000 being treated as in each 
year a call in respect of the shares, and, 
secondly, thatit is acontract whereby if 
the policy-holder pays the annual sumagreed — 
upon by the parties as and for excess premia 
(a term which I will explain later) at- the 
end of 10 years, he shall receive Rs. 20,000 


‘less any sum which may be dueon calls 


which have been made and are unpaid and 
less -any further sum which may be due 
on an actuarial basis as the balance of the 
premia in respect of the insurance over 
and above the excess premia which have 
been paid, which balance in the events 
that have happened the Company has been 
unable to recover out of dividends declared 
by the Company. 

In order to solve this problem it is 
necessarv to look at the terms ofthe policy 
itself. By. 5.1 it is specifically provided 
as follows :— : 

1. “The Society, hereby guarantees to 
the insured that if the insured pays to 
the Society at their office in Calcutta on the 
7th day of April 1910 and in each succeed- 
ing year up to and including the year 1919 
the sum of Rs. 1,550 or in lieu of any 
such annual payment the full number of 
instalments thereof as may be agreed upon 
(of which agreement the receipt granted 
by the Society shall be full and sufficient 
evidence) then the Society will on the 7th 
April 1920 (the period intervening between 
the last mentioned date and the endow- 
ment period) pay to the insured the sum 
of Rs. 20,000 at the Head Office of the 
Society in Calcutta or at the insured’s 
permanent residence whichever may be 
preferred and will also pay atthe end of 
the endowment period such additional sums 
by way of profits as according to the 
Society's regulations may accrue and become 
payable in respect of this policy, after 
paying up in full all calls due and payable 
in respect of the Bond shares hereinafter 
mentioned. ` “. . 

Clause 3.—This policy is issued or the 
express condition and stipulation that in 
case the insured should outlive the endow- e 
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ment period alb dividends to accrue be- 
come payable*on the shares numbered 


Ka (described in the certificate thereof as- 


bond shares) shall begsubject during the 
period ending to a lien in favour of the 
Society for payment of the premium pay- 
able on this policy to the total premium 
in each case being equal to the face value 
ofthe policy.” 
Condition 7 of the policy provides :— 
` Profits apportioned by the Society will 
in the first instance be applied to the 
payment of remajning calls on the Bond 
shares relating to this policy up to and 


including the 20th call or the last 
call made as the case may be and 
any surplus remaining thereafter at 


the end of the within mentioned period 
of lien may at the option of the insured 
be either (1) paid up in cash, or (2) appli- 
ed in such other mannerashe may direct. 

Looking at the proposal I find that it is 
in this form :— : 

Dear sir, 

-I am desirous of taking so many Bond 
shares inthe capital of the above-named 
Society and shall forward Res....... being 
the first instalment of the first five per 
cent, call payable on application with afee 
of Re, 1 for share certificate, etc., and I 
undertake to hold as many of these shares 
as may be allotted to me, subject to the 
provisions of the Memorandum and Articles 
of Association of the Society and the special 
conditions of such Bond shares combined 
with insurance benefits. 

In case I fail to pay the first instalment 
aforesaid within a month from date of no- 
tice of acceptance of this proposal, I shall 
be liable to pay the incidental costs incurred 
by the Society in connection therewith. 

Then there are set out certain details, 
Endorsed on the back of the proposal form 
are certain conditions :— 

1. Amount of insurance is always equal 
to nominal value of the shares (hereinafter 
called Bond shares) against which. it. is 
granted. 

2. Ordinary endowment period 25 years. 

N. B.—The endowmeiit period may be 
varied on terms and conditions ascertain- 
able on application. 

“3. Dividends on Bond shares payable are 
subject to alien for payment of the pre- 
miums# on the insurance granted against 
these shares which shall not exceed the face 
value of the policy in case of survival ofthe 


e endowment period; but in case of pievious 


death the period of lien to be extended’ 
to not more than fiye additional years. ` 

N. B.—Asingle payment of Rs 40 per 
share will be accepted in full discharge of 
10 calls on Bond shares. 

8. Bond shares may be redeemed (i.e, 
dividends thereon freed from above condi- 
tions) as under :— 

(a) At any time before payment of claim 
thereunder if the insurance is lapsed . or 
surrendered for cash or paid up value or, 
other security is offered and accepted for 
due payment of unpaid premiums at in- 
vestment insurance rates provided that. 
such cash or paid up value has become - 
due by reason of the dividends previously 
accrued. 7 : 

(b) After payment of claim under the 
policy of the remaining premium is secur- 
ed as ‘aforesaid of the present value theres 
of paid up in cash. ` oa 

Pursuant to that. proposal the plaintiff 
became share-holder in the Company, and 
a share certificate was produced showing 
that he was a registered holder of 200 
Bond shares of Rs. 100 each numbered 
consecutively 56,616 to 56,615. The certi- 
ficate was dated 28th April1910. On paying 
each year Rs. 1,0U0 plus Rs 550 the plaintif 
received certain receipts. This isthe form 
of one of them :— 

“Received the sum of Rs. 1,550 being 
the first yearly instalment of the first call 
of 200 Bond shares supplied by him...... a 
1910” < 

Later, it was slightly altered,. and the 
form of receipt was: 

“Policy No. C5056, facé value Rs. 20,000, 


- the name, Rs. 1,000, premium Rs. 550. 


Total Rs. 1,550, 6th May 1918.” 

The plaintiff knew that the Rs. 1,550 
which he was paying was as to Rs. 1,(00, 
a call on the shares, and as to Rs. 550 
excess premium on the policy. Now, the 
term. “excess premium” meant that while 
thé Company in the case of policies for 25 
years demanded no sem as payment for © 
premium, in respect of policies payable in 
1® years the Company demanded an an- 
nual premium of Rs. 550, and by clause 3 of: 
the Policy it was provided that the differ- 
ence, between the excess premium of Rs. 550 
and’ the actuarial value of the full pre- 
mium, (that is the full premium ‘for 
Rs. 20,000 ascertained on an actuarial basis) > 
was to be received by the Company out of 
the dividends which the Company would 
pay up till the year 1935. Now, reading 


- 
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the policy as based upon the proposal, in 
my opinion, the true construction of the 
policy is that the Company agreed at the 
end of the endowment period to pay the 
principal sum insured. They undertook 
also to pay at the same time an additional 
sum in respect of dividends accrued (if 
any) on the shares after retaining thereout 


“all calls due and payable in respect - thereof, 


Under clause 3 they agreed to pay an addi- 
tional sum in respect of dividends accrued 
after the period had expired during which 
the Company was at liberty to allocate thé 
dividends towards the balance of the pre- 
mium. In my opinion, under the Combined 
Investiment Scheme the risk of the dividends 
not being sufficient to cover the balance 
of the premia was taken by the Company. 
It was contended by Counsel on behalf of 
the Company that under the policy the 
Company was entitled to deduct from the 
principal sum when it became due any 
sum which was still outstanding in respect 
of the balance of the premia which at that 
time had not been in fact recovered out 
of the profits of the Company. In. my 
opinion, that is notin accordance with the 


terms. of the contract. As it is admitted, - 


therefore, that the plaintiff. has paid the 
whole sum which the Company required 
him to pay during the endowment period 
under the policy, in my opinion, he is 
entitled to recover from the Company as 


a debt from the Company Rs. 20, 00, 
` being. the principal sum insured. From 
that sum the. Company, no doubt, 


might deduct any calls which in fact were 
dué, but no calls are due, and, in my 


opinion, the Company. is hound to pay the 


Rs. 20,000 without deduction notwithstand- 


-ing that the balance of the premia has not 


been recovered out of the dividends of the 
Company. The Company has paid no 
dividend since 1912. On the assumption, 
however, that the Company is bound to 
pay as a debt to the plaintiff a sum of 
Rs. 20,000, Mr. Boge, on behalf of the de- 
fendant, has ingeniously argued that the 
Company is not bound to pay the Rs. 2000 
out, of its General Fund, but that the debt 
of Rs. 20,000 is to be treated merely as a 
claim which is to be liquidated, in so far 
as funds are available, out of a Certain 


fund created under Art. 97: of the Articles - 


of Association of the 16th of August 1915. 
There is evidence before me that this par- 
ticular fund called the “Combined Policy 
Holders.Accolint” is insolvent, and, although 


the Company has other funds at its disposal 
out of this particular accovfnf the Company 
would not be able to provide sufficient 
monies to liquidate the debt due to tke 
plaintiff from the *Company. Now, as I 
am satisfied that the plaintiff has an un- 
doubted right to recover Rs. 20,000 from 
the Company, the question as to whether 
the Company, can pay or how it will pay, 
is a matter which will have to be considered 


when the time comes for the plaintiff to. 


put his decree into execution. I think, 
however, that it is advisable in this case, 
asthe matter has been tirged by Counsel: 
on behalf of the defendant Company, that 
Ishould express my view on the question 
as to how far the plaintiff is bound by the 
alteration in Art. 97 of the Articles of 
Association. Now, itis perfectly true that 
the plaintiff, being a share-holder in the 
Company, must be taken to know that one 
of the incidents of membership of a Com- 
pany is that the Company may by adopting 
the proper method, bona fide alter its arti- 
cles in -a way which may prejudicially 
affect his interest, and, provided that the 
alteration in the article is not inconsistent 
with the objects set out in the Memorandum 
of Association, and is bona fide made in 
the interest of the Company, the plaintiff 
as a share holder in ordinary circumstances 
would be bound by such an alteration: 
Allen v. Gold Reefs of West Africa (1). 

Sir Nathaniel Lindley, Master of the 


Rolls lays down the rule as follows:— 


“The power thus conferred on Companies 


‘to alter the regulations contained in their 


articles is limited only by the provisions 
contained in the Statute and the conditicns 
contained in the Company’s Menforandum’ 
of Associaticn. Wiae, however, as ‘the 
language of s. 50 is; the power conferred by 
it must, like all other powers, be exercised 
subject to those general principles of law 
and equity which are applicable to all 
powers conferred on majorities and engbl- 
ing them to bind minorities. It must he 
exercised, not only in the manner required 
by law, but also bona fide for the benefit of 
the Company as a whole, and it must not 
be exceeded. These conditions are alwarg 
implied, and are seldom, if ever, expressed, 
But iftbey are complied with I can dis- 
cover no ground for judicially putting any 
other restrictions on the power conferred- 


_by the section than those contained in it, 


(1) (1900) 1 Ola 656; 69 L.J. Ch. 266; 82L, T. 210 
48 W.R. 452; 7 Mans. 417; 16 T, L? R; 213, 
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flow.shares shall be transferred, and whe- 
ther the Compény shall have any lien on 
them, are clearly matters of regulation 
properly prescribed by a Company’s Arti- 
cles: of Association, eThis` is shown by 
Table A in the Schedule to the Company’s 
Act, 1852, cls 8, 9, 10. Speaking, therefore, 
generally, and without reference to any 
particular ‘case, the section clearly autho- 
rises a Limited Company, formed with arti- 
cleg which confer no lien on fully paid up 
shares, and which allow them to be trans- 
ferred without any fetter, to alter those 
articles by specialeresolution, and to impose 
a lien and restrictions on the registry of 
transfers of those shares by members indebt- 
‘ed to the Company.” 

“But then comes the question whether 
this can be done so as to impose a lien or 
restriction in respect of a debt contracted 
before and existing at the time when the 
articles are altered. Again, speaking general- 
ly, Lam of opinion that the articles can 


| De so-altered, and that if they are altered 


‘bona fide for the benefit of the Company, 
they will be valid and. binding as altered 
on the existing holders of paid-up shares, 
whether such holders are indebted or not 
indebted to the Company when the altera- 
tion is made. But, as will be seen presently, 
it does not by any means follow that the 
altered article may not be inapplicable to 
some particular fully paid-up share holder. 
He may have special rights against a 
Company, which do not invalidate the reso- 
lution to alter the articles, but which may 
exempt him ea the operations of the 

tieles as altered.” 
or Farther on,, the Master of the Rolls 
*adds:—“But, although the regulations con- 
tained in a Company's Articles of Associa- 
tion. are revocable by special resolution, a 
special contract may be made with the 
Company in the terms of or embodying 
one or more of the articles,and the ques- 
tion will then arise whether an alteration 
of the articles so embodied is consistent 
or inconsistent with the real bargain be- 
tween the parties. A Company cannot break 
its contracts by altering its articles, but, 
when dealing with contracts referring to 
revocable articles, and especially with con- 
tracts between a member of the Company 
and the Company respecting his shares, 
care must be taken not to assume that the 
contract’involves as.one of its terms an 
article’ which is not tobe altered.’ 

The principles enunciated b§ the Master 


a 2 


of the Rollsin Allen v. Gold Reefs of West 
Africa (1) was considered by the Court of 
Appeal in the case of Baily v. British 
Equitable Assurance Company (2). In that 
case the question arose as to whether a 
Company had power by altering its Articles 
of Association to distribute to the share- 
holders, not the whole of the profits, but 
the whole of the profits less a reserve fund 
which was deducted, and the Court of 
Appeal held that the effect of such an 
alteration of the articles was to cause the 
Company to commit a breach of its contract 
with the -policy holder. That case went to 


the House of Lords where it was reversed, - 


but on the ground that in that particular 
case the share-holder must be taken to have 
anticipated that it was possible that the 
articles would be altered so as to authorize 
a distribution of the profits less an amount 
set aside for reserve, and the House of 
Lords did not affect to disapprove the prin- 
ciples laid down by the Court of Appeal. 
Lord Justice Cozens Hardy in the Court 
of Appeal stated: the principle as fol- 
lows :— - ; 

“It is said, that, apart from the Statute, 
the deed of settlement itself contained a 
power toalterthe by law of which power 
the plaintiff hdd notice. Wecannot -assent 
to this argument. As between the members 
of a Company and the Company, no doubt, 
this proposition is to some extent true. 
The rights of a share-holder in respect of 
his shares, exceptso far as they may he. 
protected by the Memorandum of Associa- - 
tion, are by Statute made liable to be 
altered by special resolution : see Allen v. 
Gold Reefs of West Africa (1). 

“But the case of a contract between an’ 
outsider and the Company is entirely 
different, and even ashare-holder must be 
regarded as an outsider in co far es hé. 
contracts with the Company otherwise 
than in respect of his shares. It would 
be dangerous to hold that in a contract 
of loan or a contract of service or a contract 
of insurance validly ehtered into by a 
Company there is any greater power of 
variation of the rights and liabilities of the 
parties than would exist if, instead of the 
Company, the contracting party had been 


an inglividual. A Company cannot by - 
altering its articles justify a breach of 
contract.” 


And Lord Lindley, in the House of Lords, 


(2) (1904) 1 Ch. 374; 11 Mans. 169; -73 L. J. Ch, 240; 
20 T, L, R, 242; 90 L. T. 335; 52 W. Re 549, | . 
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while coming to the conclusion that 
the particular alteration in thé article did 
not involve a breach of the Company’ con- 
tract with the plaintiff, concludes his speach 
by saying :— 

“Of course, the powers of altering by- 
. laws, like other powers, must be exercised 
bona fide, and having regard to the pur- 
poses for which they are created, and to 


the rights of persons affected by them. A: 


by-law to the effect that no creditor or 
policy-holder should be paid what was 
due to him would,in my opinion, be clearly 
void as an illegal excess of power, 
But in this case it is conceded that the 
alteration contemplated, and sought to 
be restrained, is fair, honest and business- 
like, and will in the opinion of :the Directors 
and share-holders of the Company, be bene- 
ficial as well to the policy-holders as to 
the share-holders. The sole question is 
whether such an alteration infringes the 
rights of the policy-holders. 
it clearly does not.” 

Mr. Justice Sargant in the British Murac 
Syndicate, Ld. v. Alperton Rubber Co., Ld. (3) 
held that the alteration of the article in 
that case was not an alteration which was 
applicable to the contract ‘between the 
Company and the plaintiff. In that case 
by one of the articles it was provided 
that a certain Syndicate should have the 
right to.nominate two Directors, and the 
Company, in the belief that certain no- 
minees.of the Syndicate were undesir- 
able as Directors, altered the articles so 
as to authorise the Company to refuse to ac- 
cept the Syndicate’s nominees. Mr. Justice 
Sargant at page 193,* passed these observa- 
tions :— 

“The principal authority on “the subject 
is, Allen v. Gold Reefs of West Africa (1), 
where the Court clearly recognized that a 
Company cannot alter its articles so as to 
commit a breach of contract, and further 
that even the articles themselves might 
show that there was such a contract as 
that it would be unfair on the part of the 
Company to alter them. Here I have not 
to consider the latter point because there 
are present here both the provision in the 
articles and the express obligation in the 
agreement under which the plaintiff Syndi- 
cate is to have this express right.” Later 
on he adds that “if the Court sees that a 

(3) (1915) 2 Ch. 186; 84 L. J. Oh. 665; 113 L. T. 373; 
59 S. J. 494; 31 T. L R. 391 

*Page of (1915) 8 Ch- [Ed] i g 





In my opinion 


contract involves asone ofits terms that 
an article is not to be altertd, then the 
Company is not at liberty to alter that 
article so as to break that contract. In my 
judgment on the facts of this case the 
contract between the plaintiff Syndicate 
and the defendant Company clearly in- 


volved as one of its terms that Art. 88 — 


was not fo be altered, t. e, that the plaintiff 


Syndicate so long as it held the stipulated, 


number of shares was to have a perpetual 
right of nominating two Directors of the 
Company.” [See also Sidebottom v. Kershaw, 
Leese & Co. (4) and Nafen®Tinplate Co. v. 
Lanelly Steel Co. (5).| 

Applying the principles thus laid down 
to the facts of this case I have to consider 
whether the dilteration of the article in 
August 1915, (if it is applicable at all, 
having regard to the further alteration of 


the articles in May 1922), involves such a ` 


breach of the contract which the Company 
made with the’plaintiff as that it would be 
inequitable that the article as altered should 
be held to apply to that contract. In my 
opinion, the effect of the contention of the 
defendant Company is that, notwithstand- 
ing that the plaintiff has a valid claim 
against them for a diquidated sum of 
Rs, 20,000 the Company is entitled to deduct 
from such sum the balance of premia not 
recovered out of the dividends paid, and 
in addition is entitled to make a call in 
respect of any balance’ of the monies due 
on the shares which is outstanding; while 


- the effect of the alteration of the article is 


that the plaintiff's claim which the Com- 
pany has ample means at their disposal to 
liquidate, is hot to be paid by the Company 
out of their general assets, but is to be 


treated as a claim against a fund which is 


insolvent. It is not” necessary for me to 
hold in these proceedings that the articles 
as altered’ are invalid; it may be that the 
tight of the Company to alter its articles 
is unimpaired, but, in my opinion, the 


effect of the alteration of the articles is that. 


it involves a fundamental breach of the con- 
tract which the Company had previously 
entered into with the plaintiff, and in respect 
of that contract the article is inapplicable. 


.I come, therefore, to the conclusion that, 


in respect of that contract the article is 


inapplicable, and that, although the plaint- - 


(4) 2 oe es ae wg J. Ch. 113; 122 Is T., 325; 
J, 114 
a a poan 2 Ch. oe 89 KA J. Ch. 346; 128 L. T, 225: 
446; 36 T, L. R. 428, 


` ordinary Courts. 


respect of this‘debt.of Rs. 20,000 the Direc- 
tors would not be acting ultra vires in 
paying the sum of Rs, 20,000 out of the 
general assets of the*Company which the 
Directors are at liberty to allocate for the 
purpose of liquidating this and other 
business claims, . | 

Mr. Bose, on behalf of the defendant 
further contended that it was ultra vires 
for the Directors to’ pay this sum, as in 
effect it would be paying back the capital 
of the Company, but, in my Opinion, all 
that the Directos would be doing would 
be paying an ordinary business debt, and 
not in any sense re-paying capital monies 
of the Company. i 

Under these circumstances there will be 
judgment for the plaintif for the sum 
claimed with costs on scale No. 2. Interest 
on stim decreed at 6 per cent. 

Z, K, Appeal allowed, 


ence 


MADRAS HIGH COURT. 
ORIGINAL Sros Apprat No. 85 oF 1923, 
November 13, 1924. 
Present:—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Srinivasa 
Iyengar. 

Dewan. Bahadur GOVINDAS 
CHATURBHUJDAS—Praintire— 
_APPELLANT 
versus 


N. RAMADOSS—DEFENDANT—RESPONDENT... 


Presidency Towns Insolvency Act (III of 1909 
£s. 23, 30 (2)—Insolvency—Composition RA to 5) 


majority of creditors—Annulment of adjudication—" 
Secured creditor not party to composition, whether 


bound—Right of suit, whether barred, 

Under the Presidency Towns Insolvency Act, a com- 
position in the course of the insolvency proceedings 
agreed to by the prescribed statutory majority of 
creditors is binding on all creditors af the insolvent 
whether they were parties tothe composition or not 
but such composition. takes effect and operates to dis- 
chargo the iasolvent from his liability in respect of a 
debt only if the compensation agreed to is paid or else 
a scheme is outstanding under which the creditor ig 
required to proceed and obtain relief. [p. 96, col. 1) 

Where a scheme of composition has been approved 
the insolvent debtor is bound to pay toall his credi- 
tors, including secured creditors, whose debts are 
provable in insolvency, the amount of the balance of 
their debts according to the composition and the right 
to enforce such are can .be enforced in the 

. 93, col. 2.] 

Clause, (2) of s 30 of the Presidency Towns 
Insolvency Act is merelysenabling in its nature and 
provides only for a summary remedy and does not 
agal An the jurisdiction of the ordin&ry Courts. It is 
applicable only to cases where there is something in 

s e 


h ` GÒVINDAS SHATURBEUJDAS Y. RAMADOSS. 
if isa share-holder in the Company in’ 


(80 I. 0, 1928) 


the provisions ofthe composition or scheme which” 
is capable of-being enforced in the Bankruptey Court. - 
[p. 97, col. 1 : 

A composition was agreed to by the statutory major-. 
ity of the creditors of an insolvent and the adjudica-' 
tion was annulled: One ofthe secured creditors got ` 
no notice of the adjudication and had not yet proved 
his debt when it.was annulled. There was no provi- 
sion in the scheme of composition capable of enforce- 
ment under cl. (2) of s. 30 ofthe Presidency Tewns' 
Insolvency Act. Ina suit by the secured creditor to’ 
recover the balance of what was due to him after 
deducting the value of his security since realised : 

Held, (1) that s. 30, cl. (2) of the Act did not operate 
as a bar to the maintainability of the suit; [ibid.] 

Edwards v. Hancher, (1876) 10. P. D. 111; 33 L. T.: 
575, Edwards v. Coombe, (1872) 7 C. P. 519; 41 L. J. CO." 
P. 202; 27 L. T. 315; 21 W. R. 107, Inre Bestwick, 
Ex parte Hodgkinson, (1876) 2 Ch. 485; 45 L. J. Bk, 
146; 34 L. T. 784; 24 W. R. 938 and In re Hardy, 


-Hardy v. Farmer, (1896) 1 Oh. 904; .65 L. J. Ch. 461; 


74 L. T. 403; 44 W. R. 503; 3 Manson 150, relied on. 

Flint v. Barnard, (1889) 22 Q. B. D 90; 58 L. J. Q. B.. 
53; 37 W. R. 185 and Seaton v. Deerhurst, (1895) 1 Q. B. 
853; 64 L J. Q. B. 430; 14 R. 523: 72 L. T. 453; 43 W. 
R. 436; 59 J. P. 357; 2 Manson 355, distinguished. 

(2) that the plaintiff was,” however, bound by the 
terms of the composition and could only recover that 
proportion of the balance of his debt which had been ` 
paid to the other creditors. [p. 97, col. 2.] : 

Per Spencer, J.-~In India the position of an insol- 
vent whose adjudication has been annulled is not 
oe same as that of a discharged insolvent. |p. 93, col, 


“Per. Srinivasa Iyengar, J.—A composition in the 
course of the insolvency agreed to by the prescribed 
statutory majority of the creditors is binding on all 
creditors of the insolvent whether they were parties to 
the composition or not. [p. 95, col. 1.] 

In the absence of express statutory provision ex- 
cluding the jurisdiction of the ordinary Tribunals no 
right of action can be deemed to have been taken 
away. [p.97,col.1] | rare: 

Appeal from the judgment of Mr. Justice. 
Coutts-Trotter, dated the 14th August 1923, 
passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High. 
Court, in O. 8. No. 720 of 1922. : 

Mr ©. V. Anantakrishna Iyer, for the 
Appellant. i 

Mr A. Ramachandra Iyer, for the Ré- 


spondent. 


; JUDGMENT. ; 
Spencer, J.—Appellant, Dewan 
Bahadur Govindas Ohaturbhujdas, plaint- 
iff in the Trial Court, was the secured 
creditor of respondent N. Ramdoss first de- 
fendant in the Trial Court, who pledged. 
with him, through his agent the second de- 
fendant, certain jewels as securitY for a loan 
of Rs? 12,000. Respondent was adjudicated ` 
insolvent on 20th Séptember 1921. The 
appellant got no notice from the Official ' 
Assignee and before he attempted to prove. - 
for the balance of what wag due to him, 
the adjudication was annulled ondhe 20th 


"190, O. 1998). 


‘February, 1922, Appellant brought this 
suit to recover the balance due to him 
after deducting the value of his security 
- which he has since realised. 

The learned Judge held that he was 
not entitled ‘to anything and dismissed 
the suit against this defendant. He acted 
: upon first impressions, as there is no de- 
-Gided case in this country as to the rights 
‘of.a secured creditor to recover the 
balance of any debt which he has failed to 
prove in insolvency, when the adjudication 
‘has been annulled owing to the debtor 
having compounded with his other credi- 
tors, The learned Judge quoted the case 
of Flint v. Barnard (1) as being an author- 
ity for the principle that the effect of a 
composition between a debtor and his 
creditors is the same as the effect of a 
discharge, viz, that it releases a debtor 
-from all debts provable in bankruptcy. 
If I rightly .understand that decision, it 
-only decided what are debts provable. in 
bankruptcy and included among them 
liabilities which mature into debts due 

after acceptance of composition. 

In this country the position of an insol- 
‘vent whose ‘adjudication has been annulled 
‘js not the same as that of a discharged 
-insolvent. The Presidency Towns Insol- 
vency Act gives the effect of an order of 
discharge ins. 45. An order of discharge 
releases an insolvent from all debts prov- 
-able in insolvency except certain debts of 
‘a special nature, such as debts’owing to 
‘the Crown. An adjudication may be 
annulled either under s. 21 when it is 
-found by the Court thata debtor ought 
.not to have been adjudged insolvent, or 
‘where it is proved that all his debts have 
-been paid in full, or it may be annulled 
‘under s. 30 when a proposal of composi- 
tion has been accepted by a majority of 
his -ereditors. The ‘effect of annulment 
appears in's. 23; which states that the 
property of the debtor shall vest in such 
person as the Court may appoint, or, in 
-default of such angppointment shall revert 
to the debtor, to the extent of his interest 
therein. In Bombay, there are rules for 
“the vesting of the property in a person 
appointed by the Court. Here, as there 
are no such rulesand no such appoint- 
ment has been made, the propertyemust 
‘necessarily revert tothe debtor. 

In the present case there was ho regular 


i “a (1889) 22 Q. B. D, 90; 58 L, J, Q B, 53; 37 W, R, 
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scheme of composition lai, before the 
Court but the insolvent filed an affidavit 
in the Court affirming that atl the creditors 
had agreed to accept eight-dnnas in the | 
rupee and had been paid at that rate. As 
there is no provision éor composition which 
can be enforced under s. 30, cl. (2), no pro- 
perty of the insolvent is.in the hahds of 
the Official Assignee, and no proceedings 
are now pending in the matter of the in- 
solvency of N. Rama Doss, it would be 
futile for us to refer the creditor to the 
Court of Insolvency for his remedy, . He 
has brought this suit for the whole of the 


- balance that is due to himpbut being one of 


the creditors whose names were entered in 
the Schedule (Ex. J.), a majority of whom 
agreed to.accept eight annas in the rupee, 
he is bound by-the result of the composi- 
tion approved by the Court, for s. 30, cl. (1) 


- says that upon an order bein g made vapnul- 
-ling the adjudication, the com position or 


scheme shall be binding on all the creditors 
so far as it relates to any debt due to 
them from the insolvent and provable in 
insolvency, The appellant’s claim, for the 
unsecured balance was provable in insol-~ 


-vency though not actually proved, as the 


adjudication was annulled hefore he got 
notice and came in to prove for the balance, 


-In Edwards v. Coombe (2), the rights of 


general action of a creditor whose name 


‘does not appear in the ‘statement. of com- 


position were Held not.to be taken away 
by s. 126 of the Bankruptcy Act of 1869 
which provided as follows:—"The provi- 
sions of a composition accepted , by an ex- 
traordinary resolution in-pursuance of this 
section shall be binding on all the creditors 
whose names and addresses, and the amount 
of debts due to whom are shown in the 
statement of the debtor, produced.to the 
meetings at which the resolution . was 
passed, but shall not affect or prejudice 
the rights of any other creditors.”. -Under 
the same Act in In.re Bestwick, Bx parte 
Hodgkinson (8), creditors.who. failed to provê 
their debt in composition proceedings were 
allowed to come in, after realizing their 
security and claim the balance at the rate 
at which composition was accepted. In 
the Bankruptcy Act.of 1883 this provision 
was not repeated, buts. 18, cl. (8; of that 
Act provided: “A composition or scheme 


(2) (1872) 7 ©. P.519; 41 L.J. O. P. 202; 27 L.T. 
315; 21 W. R. 107. 

6 (1876) 2 Ch, 185; 45 Ltd. Bk, 148; 34 Len, 7844 
24 W. R. 938. e 


di 
-accepted ang proved in pursuance of this 
section shall be binding on all the creditors 
so far as it*relates to any debts due to 
them from*the debtor and provable in 
pbankruptey.” i | | 

Assuming that aecreditor might enforce 
the original agreement or resolution bya 
summary application to the Court of Bank- 

_ ruptey, it is clear from these decisions that 
the jurisdiction of Courts of Common Law 
has not been ousted-thereby. In the last 
quoted of these deéisions, it is stated 
that a creditor may’ wait till he realises 
his security, but in any case the debt will 
not be discharged until the amount of com- 
position is paid. It was held by the Court 
of Chancery in In re Hardy, Hardy v. 
Farmer (4), that secured creditors who had 
not assented to ascheme of composition 
could bring an action after the death of an 
adjudicated bankrupt against his estate 
for the balance of their debt that remained 
after valuing their security and that al- 
‘though the Court of Bankruptcy had 
jurisdiction over such a claim notwith- 
standing the bankrupt’s death, the secured 
creditor's right of action was not barred. 
In India too it is provided that under s. 17 
of the Presidency Towns Insolvency Act 
a secured creditor's right of suit is not 
barred by the making of an order of ad- 
judication. 

I think that the 
eiititled toa decres.against first defendant 
for a moiety of the balance that may be 
found to be due, after deducting from the 
amount claimed in.the plaint the amount 
realised by sale of the security, and interest 
thereon at the contract rate of Rs. 1-3-0 up 
to the date of the decree (14th August 
1923) of the Court of first instance. ` 

The appeal is accordingly allowed, but 
without costs as in this Court the case 
has been placed upon a new footing and a 
decree will be given to the plaintiff (appel- 
lant) as I have stated. ae core 

The memorandum of objections is dis- 
missed. 

Srinivasa Iyengar, J.—I agree that 
the appeal should be allowed. Butit must 
be observed that the point on which the 

. appeal has been argued before us was not 
only not argued before the learned Judge 
at the Original Trial but does not seem to 
have been even hinted at, The plaintiff-ap- 


“9 (ia) 1 Oh. 904; 63 L. J. Oh. 461; 74 D. T, 403; 
- 44 W. R. 503; 3 Manson 150, A 
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pellant ‘instituted the ‘suit against two de- 
fendants. The first defendant is the only 
yespondent here in appeal before us, The 
other defendant was the widow and legal 
representative of one Oggu Guruswami 
Chetty. ‘his Guruswami Chetty pledged 
with the plaintiff two diamond addigais as 
security fora loan of Rs. 12,00, carrying 
interest at-Rs. 1-3-0 per cent. per mensem, 
and as further security gave his own pro- 
missory note therefor to the plaintiff. It 
is now -admitted that the two jewels 
which were so plêdged by Guruswami be- . 
longed to the first defendant and that the 
pledge was made and the loan obtained 
by Guruswami only for and on behalf of 
the first défendant. f 
The learned Judge granted a decfee 
against the second defendant limited to the 
assets of tle said Guruswami in her hands, 


. but dismissed the action—so far as the first — 


defendant was concerned. 

The ground on.which the learned Judge 
held that the plaintiff was not entitled to 
a decree against the first defendant is as 
follows:—The first defendant had subse- 
quént to the pledge been adjudicated an 
insolvent, but in the course of the insol-, 
vency proceedings the statutory majority 
of his creditors agreed to a composition 
of 8-annas in the rupee and thereupon the 
insolvent first defendant applied to the 
Court forthe annulment of his insolvency 
on thexzepresentation that he had paid all 
his creditors the composition agreed -to. 
The Court sanctioned the compromise and 
annulled the insolvency. The plaintiff who 
had not realised his security, had not proved 
his débt in insolvency or taken any steps to 


_have it proved in any of the ways indi- 


cated by the rules relating to secured 
creditors before the insolvency was annulled 
by the Court. And under some practice 
for which there seems to be no warrant, ` 
no notice of the application for annulment - 
was given to the plaintiff or any other 
secured creditor. Even when the suit was 
instituted, the plaintiff had not realised 
his securities, and one of the prayers in 
the plaint relates to the sale of the secu- 
rities by or under the directions of- the 
Court. i 

‘Tne learned Judge referringsto the case ` 
of Flint v, Barnard (4) and the case of 
Seaton v. Deerhurst (5) held that the 


(5) (1895) 1 Q.B. 853; 6t L. J. Q. B. 430; 14 R. 523; 
72 L. T. 453;43 W.R. 435; 59J. P, 357; 2 Manson -.. 
355, T 
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annulment following on the composition 
had the same effect with regard to the 
insolvent as an order of discharge and 
that, therefore, the first defendant became 
released from liability to the plaintiff with 
regard to any balance that might be found 
due to the creditor after the realisation of 
the securities. 

The first question, therefore, that arises 
in this appeal is whether the annulment 
of the insolvency in such circumstances 
has the operation in law of discharging 
the insolvent debtor entirely from liability 
and this will have to be determined apart 
altogether from any question whether by 
reason of the plaintiff not having proved 
the debt in insolvency he has become pre- 
cluded or debarred from enforcing any re- 
medies and whether the appropriate remedy 
open to such a creditor would be in the 
Bankruptcy Court:or by separate action. 
The learned Vakil forthe appellant did 
not seriously press the claim of the plaint- 
iff for the payment of the whole amount 
of -the deficiency in the debt after credit- 
ing the proceeds realised by the sale of 
the securities but contended only for thé 
recovery of such deficiency at the rate 
agreed to under the composition, namely, 
at t-annas in the rupee. As I understand 
Flint v. Barnard (1), it is only an authority 
for two propositions; firstly, that a composi- 
tion in the course of the insolvency agreed 
to by the prescribed statutory majority of 
the creditors is binding on all creditors 
of the insolvent whether they were parties 
.to the composition or not ; and secondly, 
that a debt accrued subsequent to adjudi- 
cation but before the composition isa debt 
provable in insolvency. The plaintiff in 
the action claimed not to be bound by the 
composition and not liable to proceed to 
recover his debt under the scheme framed 


and approved of by the Court for the: 


payment of the creditors. Lord Esher, M. 
R., properly held that such a debt was a 
debt provable in insolvency and an agree- 
ment in composition bound all the creditors 
whose debts were debts provable in insol- 
vency. No question, therefore, arose or 
‘was decided whether a creditor in tlfose 
circumstances was or was not entitled to 
be paid even at the rate agreed to under 
the composition. Itseems to me hat it 
was assumed throughout in that case 
that the creditor had a right at least to 
þe so paid. 

-In Seaton v. Deerhurst (5), the question 


. 
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that arose was whether a jifdgment-creditor 
whose debt was rejected on its being 
attempted to be proved before the trustees 
in Bankruptcy was entitled, merely be- 
cause he had not received any dividend, 
to proceed to haveeexecution of his decree. 
The Court held that being a debt provable 
in bankruptcy and there being ascheme for 
the payment of all the creditors whose 
debts were provable in bankruptcy and 
the debt due to the jud&ment creditor 
being a debt ‘30 provable, the trustee in 
bankruptcy was entitled to reject it as not ° 
binding and that the mere fact that his 
claim was rejected wowld not give him a 
right to proceed in execution. The ratio 
decidendi in that case obviously was that 
a judgment-creditor was not-in a better 
position with regard to the liability to 
prove his claim before the trustee under 
a composition arrangement than any other 
ordinary creditor whose debt was similarly 
provable in insolvency. In that case there 
was. clearly a trustee appointed under the 
composition arrangement and thecréditors 
who had not been paid were relegated to ` 
their remedies against him. In the pre- 
sent case, however, there has been no 
arrangement whatever made for the pay- 
ment of any creditors who might 
be found not to have been paid the com- 
position agreed to, no amount or property 
was set apart for that purpose either in 
the hands of the Official Assignee-or any 
other trustee and not even an undertaking 
was given by the insolvent debtor to make 
any payments under the composition, 
This case, therefore, is not one in which a 
claim was made by the plaintiff to any 
trustee in bankruptcy or composition and 
properly rejected by him. It is elear that 
no such claim could have been made, for 
indeed there is ne person’ before whom 
such a claim could have been preferred. 
The case of Seaton v. Deerhurst (5) 
is, therefore, an authority only for the 
position that if there is a scheme sanctioned 
by the Court for the payment ofa cém- 
position to all creditors the creditors have 
only the remedy given to them for getting 
what they can get under the scheme and 
not otherwise. ` 

In Edwards v, Hancher (6), there was 
a composition agreed to of three shillings 
in the pound for which the insolvent ` 
debtor along with a surety gave a pro- 


(6) (1876) 1 ©. P, D. 111; 33 L. T. 575, 
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‘missory note tf the creditor and a receipt 
was also granted by the creditor for pur- 
.porting to beein discharge of the debt. 
Oa the note being dishonoured, it was 
-held that the plaintiffs were remitted to 
their rights to sue om the original debt. 
Chief Justice Lord Coleridge held that 
‘the actfal payment amount arrived at on 
the basis of the composition is the thing 
which the creditors resolved to accept and 
that, therefofe, it is if and when and only 
if and when that amount is actually paid, 

° there is satisfaction of the debt. The 
Court held that on failure of the payment, 
the plaintifis wereeremitted to their original 
‘rights and were entitled to a decree in 
-their action against the defendants. This 
case was referred to with approval and 
followed in In re Bestwick, Ex parte Best- 
wick (3) and it was there held that a secured 
creditor was in no way bound by a com- 
pounding debtor's estimate of the value of 
his security and that he was entitled to 


abstain from proving the claim or taking: 


' ‘any part in composition proceedings and 

` that when he has realised his security he 
‘may claim from the debtor payment of the 

_ composition on the balance of the debt, 
which may then remain unsatisfied. 

On the authority of these two cases we 
arrive at the conclusion that though a com- 
‘position sanctioned by the Courtis binding 
on all the éreditors of the insolvent includ- 
ing the creditors who weré not parties to 
‘the composition the composition takes 
effect and operates to discharge the insol- 

* ventfrom his liability on the debt only if 
the compensation agreed to is paid or else a 
scheme is outstanding under which .the 
creditors are required to proceed and 

“ obtain relief. In default of such payment 
and in the absence of such a scheme, it 
necessarily follows that the obligation is 
laid on. the insolvent debtor to pay to all 
the creditors whose debts are provable in 
insolvency the amount of the balance of 

. their debt according to the composition: 
It*is inconceivable that in default of any 
such payment and in the absence of any 
such scheme of trust for payment the in- 
solvent . debtor should be entirely dis- 
charged from all liability merely on the 
Court approving of a composition and 
annulling the adjudication. But that was 
the contention put forward by Mr. A. Rama- 
chandra Iyer the learned Vakil for the re- 
gp adent if I understood’ his argument al- 
right. It seems to me that it can scarcely be 
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the law. There are, however, two cases which 
were relied on and which I may here refer 
to. In the case of Gilbey v. Jeffries (7), no ` 
doubt, Brett, M. R., held that as the com- 
position was binding on the creditor the 
debtor became discharged, But that was a 
case in which under the arrangement of com- 
position all the property of the debtor had 
been transferred to a trustee and the remedy 
of the creditor obviously was against such a | 
trustee. The case of Coulderyv Bartrum . 
(8) was also relied on, but that wasa case 
merely relating to valuation of securities 
and to the liability under the rules relating 


‘thereto of the ‘holder of the security to 
‘refund any amount realised by him, by the 
‘sale of the securities over and .above the 
‘amount at which he had valued the securi- 


ties. Thus if the creditor in circumstances 


‘has a remedy, the only question that re- 


mains is, what is his remedy? Whether 
it is by way of application to the Bank- 
ruptey Court or by a separate action. lna the 
English Bankruptcy Rules, there is a 
specific r. 215 which provides that no action 
to enforce payment-shall lie but the remedy 
shall only be by application to the Bank- 
‘ruptcy Courts if default is made in payment 
‘under a composition scheme either by the 
‘debtor or the trustee. No such rule has 
been framed in this Court. The only pro- 
‘vision of law relating to this matter is 
contained in cl. (2) of s; 830 of Act III of 1909. 
Itis as: follows :=“The provisions of ‘the 
composition or scheme: may ‘be enforced by 
‘the .Court on application by any person: ine 
terested, and any disobedience of an order 
of the Court made on the application shall 
be deemed'a contempt of Court.” This 
is an exact re-produetion of cl. (f0) of s. 18 
of the English Bankruptcy Act of the year 
1883. 

Inthecaseof Inre Hardy, Hardy v. Farmer 


` (4), after the death of the bankrupt a secure 


creditor valuing his security under the rules 
applied in an administration action for the 
recovery of the balance due to him. A trustee 
had been appointed under the composition 
and objection was takefi- that no applica- 
tion would lie except to the Bankruptcy 
Court. Justice Chitty having regard to the 
terms ofr. 211 of the Bankruptey Rules of 
1886 which had been passed eby that 


e 
(7) (1833) 11 Q. B. D. 559; 52 L: J; Q. B. 0): 48 Le - 
T, 699 


(8) (1882) 19 Ch. D. 394; 51 L, J. Ch. 265; 45 L-Å, 
689; 30 W. R, Idi, RG 
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time, which rule was identical in terms 
with the present r. 215 already referred to, 
held that the proper remedy was by way of 
application in the Bankruptey Court, and 
the learned Judge apparently adjourned 
the hearing of the application in the 
Chancery Court for the purpose of enabling 
the applicant to move the Bankruptcy 
Court. In this case two points are clear; 
firstly, that a trustee had been appointed for 
the purpose of carrying out the composi- 
tion; and secondly, that but for r. 211 re- 
ferred to by the learned Judge which had 
the force of law and which laid down that 
no separate action would lie and that the 
remedy would be by application to the Bank- 
ruptey Court, the learned Judge would 

. have held he had jurisdiction. In the 
absence of such a rule in this Court, there 
is, therefore, no reason whatever .to hold 
that the right of separateaction is preclud- 
ed or barred, 

Further cl. (2) of s 30 is merely enabling. It 
is a summary remedy given by the Statute. 
There are no words there excluding the 
jurisdiction of the ordinary Courts. In the 
absence of express statutory provision ex- 
cluding the jurisdiction of the orainary 
Tribunals no right of action could be deemed 
to have been taken away. Furthermore, 
cl. (2) of s. 30 refers obviously only to cases 
where there is something in the provisions 
‘of the composition or scheme which are 
capable of being enforced in the Bank- 
ruptcy Court. In the present case, however, 
no such provision would seem to exist 
capable of enforcement on application to 
the Bankruptcy Court. On that ground 
also, therefore, cl. (2) of s. 30 has no applica- 
tion. 

The case of Edwards v. Coombe (2) is a 
decision which throws considerable light 
on the question now under discussion. That 
was in the year 1872. There was then no 
such rule as the present r. 215 orr. 211 of 
the Bankruptcy rules of the year 1886. 
Justice Willes in that case decided that 
it was competent to a non-assenting creditor 
notwithstanding aeresolution for composi- 
tion under s, 126 of the Bankruptcy Act on 
1869 to sue for his original debt where he 
debtor has failed to pay or tender the com- 
position -within the time agreed or within 
a reasonable time, and that the creditor 
was not restricted to the summary rémedy 
by application to the Courts of Bankruptcy 
provided by that section. I may here 
observe that the provision for summary 
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remedy referred to in that section is in 
terms identical with cl. (2) of s 30 of the 
Presidency Towns Insolvency Act of 1909. 
That learned Judge referring to the sum- 
mary remedy states that a remedy given in 
Baukruptcy Courts way be very valuable, 
that acreditor may avail himself of the 
course of proceedings if he thinksefit,. but 
his ordinary common law remedy still 
subsists until he elects to avail himself of 
the powers of the Court of Bankruptey. At 
another place in the same judgment that 
learned Judge observes that it is the com- 
position that has to be accepted and nota 
mere agreement of the gher creditors and 
that the non-payment of composition was 
the failure of a condition going to the 
root of the arrangement and that the 
original debt remains and may be resorted 
to notwithstanding the resolution. 

The following sentence, however, from 
the concluding portion of the judgment of 
Justice Willes may have some bearing and ° 
may also require to be considered:—‘We 
dispose of this case without entering into 
a consideration as to whether it might be 
more or less desirable that the equitable 
summary remedy of the creditor should be 
enforced rather than the ordinary common 
law remedy.” 

In spite of the fact that in our judgment 
the plaintiff-appellant in this case has got 
a concurrent remedy by separate action, 


“we should have been disposed to refer him, 


to the summary remedy indicated incl. 2 
of s. 80 of the Presidency Towns Insolvency 
Act on the general principle that the 
parties should as‘far as possible be relegat- 
ed to the remedies provided in special 
enactments, were it not for the circumstance 


that there appears to be no provision in the -` 


composition and arrangement in this case, 
which is capable of any summary enforce- 
ment. Any other remedy that may be 
open to the plaintiff under that Act could. 
scarcely be called summary. It, therefore, 
follows that there is nothing in the Bank- 
ruptcy Law which renders the present suit 
unsustainable, The plaintiff is clearly en- 
titled to be paid as composition, in respect 
of the balance due to him in the amount 
of the debt with interest thereon at Rs. 1-3-0 
per cent. per mensem from the date of 
the loan till the date of the decree of the 
Original Side after giving credit for the 
sale-proceeds of the securities, and the 
learned.Judge erred in dismissing the suit' 
entirely against the first defendant, f 
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The decree $f the Original Court will, 
therefore, accordingly be modified and a 
decree will be passed against the first de- 
fendant for the amount of such a balance 
at 8-annas in the rupee or in other words 
for the moiety of such balance. As thepoint 
on which the appellant had now succeed- 
ed, was’ not argued before the learned 
Judge in the Original Court, there will be 
no order as to the costs of the appeal. The 
Energon of objections is also dismiss- 
ed. 

v. N. V. Memorandum of objections dismissed. 


Z.K 
. 


CALCUTTA HIGH COURT. 
-APPEAL FROM APPELLATE DECREE 
No, 2684 or 1922. 

April 30, 1925. 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

RAM CHANDRA AGARWALA 
AND ANOTHER— DEFENDANTS— 
APPELLANTS 


| versus 
SYAMESWARI DASYA—PLAINTIFF 
—RESPONDENT, , 
Registration Act (XVI of 1908), ss. 17 (1) (d), 49-~ 


Construction of document—Lease, unregistered, whether - 


admissible in evidence—Admission, erroneous, of 
Counsel on point of law, whether binding. 

An erroneous, admission by Counsel ona point of 
law is of no effect and does not preclude a party from 
ee his legal rights in the Appellate Court. [p. 

, col. 1. ‘ 

A document began by describing itself to bean 
agreement for letting out a basa barianda tin ghar 


_ and contained the following statement “you having 


come tome and Rs. 150 having been fixed as the 
annual jama of the said basa bari and the tin ghar I 
let out the same to you for carrying on your trade and 
commerce therein.” Then followed a clause as to the 
way in which the expenses for repairs were to be met. 
It was then laid down that after the accounts had been 
made upand the amount of money expended on the 
repairs totalled, there would be a fresh deed and that 
on se-payment of the debt incurred by the owner in 
respect of the repairs the owner would be able to make 
anew settlement ofthe land according to his wish. 
Then followed certain conditions as to the mainten- 
ance of boundaries, payment of damages for injuries 
to the ghar not caused by accident, keeping the house 
in repair by the owner, ete.: 

Held, that the document was a lease for a number of 
years and not being registered was not admissible in 
evidence. | p. 99, col. 2. : 

Appeal-against a decree of the Special 
Subordinate Judge, Assam Valley Districts, 
dated the 2lst July 1922, affirming that of 

e 
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the Munsif, Dhubri, dated the 3rd Decem- 
ber 1921. 

Dr. Bijan Kumar Mukerjee (for Babu 
Rupendra Kumar Mitter) and Babu Dharma- 
das Set, for the Appellants. : 

Mr. Abani Nath Bhattacharjya and Babu 
Nirod Bandhu Roy, for the Respondent. 

: JUDGMENT. : 

Duval, J.—This appeal arises out of a 
suit in ejectment. The mother of the pre- 
sent plaintiff had a house in Gouripur 
Bazar in the District of Goalpara and .in 
1901 the defendants became her tenant at 
the réntal of Rs. 90 a year and had a shop 
in the premises. In 1910 the house having 
been found to be dilapidated the parties 
met and it was arranged that the lease 
should continue at Rs. 150 a year after 
repairs butas the lady had no money the 
defendants would advance the money for 
putting the hous€éin order without interest 
and that the money would be recovered 
by a deduction of Rs. 75 a year from the 
present rent of Rs. 150 a year. There was 
a further term that until the money due on 
the repairs was .re-paid the defendants 
would not be ejected. Shortly after this the 
mother of the plaintiff who was an old lady 
of 90 years of age died and has been suc- 
ceeded by her daughter the present plaint 
iff. In 1920 the present suit was brought 
to eject the defendants from the house. 
The defendants set up a document (Ex. C.) 
under which they stated they were not 
liable to be ejected until the whole debt 
had been paid off by payment of Rs.75 a 
year. The Munsif, however, found that this 
deed not having been registered, the de-' 
fendants were not protected as they were 
only tenants-at-will and that as notice had 
been served, the tenancy had been termi- 
nated by that notice and so he gave a 
decree to thé plaintiff to eject the defendants 
in payment of the balance due to the extent 
of Rs. 875.and allowed them a certain time 
within which to remove the additional 
houses. Against this order the defendants 
appealed. On the appeal coming up before 
the Subordinate Judge the learned Pleader 
appearing for the appellant conceded that 
the position of his clients was that of the 
tenants-at-will and that they were liable 
to be ejected butin the circumgtances of 
the cage the amount of compensation grant- 
ed by the Court below was inadequate. The 
learned Subordinate Judge, therefore, only 
dealt with.the question of compensation 
and came to the conclusion that Rs, 875 


. 
. 


4, 


[90 I 0. 1925] ` 


allowed to the defendants was the proper 
amount. ` 
In appeal before us it is first urged that 
this admission by the Pleader for the de- 
fendants did not bar the point as to the 
validity or otherwise of the lease or whether 
the defendants are liable to be ejected at 
all being taken in second appeal. There is 
no doubt that this isso. I only refer to the 
case of Secretary of State for India v. 
Sibaprosad Jana (1), where it was stated 
following the decision of the Judicial Com- 
mitteein the casesof Jotendromohun Tagore 
v..Ganendromohun Tagore (2),and Beni Per- 
shad Koeri v. Dudhnath Roy (3), that an er- 
roneous admission by a Counsel on a point 
oflaw is of no effect and does not precludea 
party from claiming his legal rights in the 
- Appellate Court, The question ofthe amount 
of compensation is not argued before us in 
second appeal. The only question taken 
before us is that the document (Ex. C.) 
though ‘not registered gave them a right 
under which they could not be ejected and 
anyhow it did not create a present demise 
and was only an agreement and not a 
lease: and that anyhow, the principle laid 
down in the case of Walsh v. Lonsdale (4), 
as to part performance will apply to this 
case. The question, however, in this case 
is whether, as a matter of fact, it was in con- 
sequence of this document as a lease that 
the defendants came into possession of this. 
. property. An examination of the document 
in my mind leaves no doubt in this respect. 
The document, began by describing the 
deed to be an agreement for letting out 
basa bari and a tin-‘ghar’ and it says as 
follows at the beginning-“‘you having come 
tome and Rs, 150 only having been fixed 
. asthe annual jama of the said basa bari 
and the tin ghar, I let out the same to you 
for carrying on your trade and commerce 
therein”, ‘Then follows a clause in the 
document as to the way in which the ex- 
penses for repairs would be met. It then 
lays down that after the accounts have 
been made and the &mount of money ex- 
pended therefor totalled, there would be a 
fresh deed.- It also says that on re-payment 
of the debt the plaintiff will be able to 
make any new settlement of the land accord- 
(1) 45 Ind. Cas. 983; 27 C. L. J. 447. x 
(2) 18 W. R. 359; 9 B. L. R. 377; I A. Sup. Vol. 47; 
2 Suth. P, C. J. 692; 3 Sar. P. C. J. 82 (P. C.). 
(3) 27 O. 156; 26 I. A, 216; 4 O. W. N. 274; 7 Sar. P, 
C. J. 580; 14 Ind. Dec. (x. s., 103 (P. CO). 
(4) (1882) 21 Ch, D. 9; 52 L. J. Ch, 2; 46 L, T. 858; 
31 W.R. 109., =O 
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ing to her wish. In the third paragraph 
there are certain other conditions such as, 
to the maintenance of boundaries, payment 
of damages for injyries to ihe ghar not 
caused by accident, keeping the house in 
repair (if the lessor does not make the 
repair the lessee will make it and deduce 
the expenses thereof from the rent reserv- 
ed). This clearly shows that this document 
purports to be a lease: and if it was lease 
for a limited number of years and as the 
Pleader for the appellant argues for 20 
years, it required to be properly stamped 
and registered. This has not been done. 
In my opinion, therefore, the Munsif’s deci- 
sion, which was affirmed by the Subordinate 
Judge, that the defendants were no more 
than tenants-at-will is correct, I would, 
therefore, dismiss the appeal with costt. 
In doing so, however, I will order that the 
defendants be given three months’ time 
from the date of the decree of this Court. 
within which to remove the additional 
house and give up the property on receipt 
of compensation. The rent due to the 
plaintiff up to the date of giving up of 
possession will be set off against the com 
pensation. 

Suhrawardy, J.—Il agree. 

Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Civis Revision No. 73 or 1925. 
July 21, 1925. 
Present:—Mr. Justice Daniels. 
Musammat GULAB DEI—Puarntirr— 

APPLICANT ; 
versus F 
G. I. P. RAILWAY —DEFENDANT— 
OPPOSITE PARTY. 

Carriage of goods—Goods consigned to Railway 
Company for carriage—Freight paid at fixed rate— - 
Wagon used larger than that necessary —Consignor, 
whether liable for additional freight. 

Where goods are consigned to a Railway Company® 
for carriage and freight is paid according to the rates 
laid down in the Company's rules, the Company has 
the right of re-measurement and re-calculation of the 
goods on the arrival of the goods at their destination, 
but this does not entitle the Company, when it has 
made a contract with the consignor to convey his 
goods ata particular rate on the amount of goods 
consigned, subsequently and without his knowledge 
to alter the entire basis of calculation merely because 
for their own convenience they- have used for the 
conveyance of the goods a much larger wagone than 
was actually necessary. In such a case the consignor 
isnot liable to pay any additional freight by reason 
of a larger wagon having been used for the convey- 
ance of the goods, [p. 100, col. 1.] 


4 
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Civil revision’ from an order of the Judge, 
Small Cause Ceurt, Agra, dated the llth 
of October 1924, 

Dr. K.N. Katju, for the Applicant. 

Mr. Ladlt Prasad Zvtshi, for the Opposit 
Party. 

JUDGMENT.—The question raised in 
this revision is as to the correctness of an 
additional charge of Rs. 170 levied by the 
Great Indiat Peninsula Railway from the 
‘applicant Musammat Gulab Dei on account 
of 315 maunds of waste paper consigned 
from Bombay to Agra and delivered to her 
atthe latter plage. The name of the per- 
son despatching the goods was Mangalji 
Ganesh. The Railway receipt was made out 
in his own name, but was subsequently 
endorsed to the firm of Lachhman Das-Mul 
Chand. It was stated in the plaint that the 
plaintiff, namely, the present applicant, is 
the proprietor of that firm. The goods 
were charged at Bombay at the maund-rate 
of: -annas per maund applicable to 
waste paper under the “station-to-station 
rate list” given on page lllof the Great 
Indian ‘Peninsula Railway Goods Tariff 
Part 1-B. The rate is given under No. 264 
- and the commodity is described as “Paper, 
waste, O. R. W/300-L. The initials ‘O. 
R.’ mean owner’s risk; the words ‘W/300' 
mean as explained on page 80 of the Goods 
Tariff, Part 1-A, that the rate applies to a 
minimum wagon-load of 3C0 maunds per 4- 
wheeled wagon,and a larger minimum, 450 
or 600 maunds per 6-wheeled or bogie 
wagon. If the amount loaded in the wagon 
is larger than the minimum, freight is to 
be paid on the actual weight. ‘L’ indicates 
that the loading was to be done by the 
consignor. The Railway Company put a 
wagon at the consignor’s disposal for load- 
ing the goods, and granted him a rail re- 
ceipt showing that the: waste paper was 
charged onthe full amount of 315 maunds 
at the maund-rate of 8-annas. Rs. 157 
at this rate was paid by the consignor in 
advance before the receipt was issued. On 
arrival at Agra the Railway claimed that 
owing to the goods having been loaded in 
an &wheeled bogie wagon they were en- 
titled under r.52-A to charge, not for 315 
maunds actually consigned, but for a con- 
signment of 40 tons or nearly 700 maunds 
at the samerate. They, therefore, demanded 
from the recipient the sum of Rs. 170 which 
is new in dispute and refused to deliver the 
goods until that sumwas paid. ` 

Zam not prepared to mucept the inter- 
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pretation of this rule which the learned 
Subordinate Judge has adopted. It is quite. 
true that the Railway Company reserve to 
themselves a right of re-emeasurement and 
re-calculation on the arrival ofthe goods at 
their destination, but this does not entitle 
them, when they have made a contract with 
the plaintiff to convey his goods at a par- 
ticular rate on the amount of goods con- 
signed, subsequently and without his 
knowledge to alter the entire basis of caleu- 
lation merely because to suit their own con- 
venience they have used for the conveyance 
of the goods a much larger wagon than was 
actually necessary. It is perfectly clear 
that the consignor would never have agreed 
to consign the goods in this form ifhe had 
been told beforehand that he was going 
to be charged on considerably more than 
double the amount of waste paper he wished 
to despatch. J, therefore, find that the 
Railway Company were not entitled to make | 
the additional charge which they did make 
in this case, and that the plaintiffs claim 
was well-founded. 
_ An objection has been taken on behalf of 
the respondents that in their written state- 
ment the Railway Company challenged 
the right of the plaintiff to sue, and that 
no finding has been arrived at on this point. 
The plea was certainly taken in the writ- 
ten statement, but when the case came to 
trial no issue was framed upon it.’ The 
sole issue which. was framed was whether 
the plaintiff was entitled to a refund of 
the overcharge.. Under these circumstances 
it must be taken that the point was not 
pressed at the trial. 

For the reasons already given I allow 
this revision and decree the plaintiff's suit 
with costs. 


Z. K. Revision allowed. 


en 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELBATE DECREE No. 865 
oF 1923. 

May 26, 1925. 
Present:—Justice Sir Ewart Greaves, Kr., - 

and Mr. Justice Mukerji. 
MOHAMMED USMAN— 
PuaintirF—APPELLANT 
versus 
ABDUL RAHAMAN AND OTHERS 
— DEFENDANTS—RESPUNDENTS. ` 
Construction of document—Morigage or sale—Inten- 
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tion of parties—Evidence of conduct, whether admis- 
sible—Inadequacy of consideration, effect of—Muham- 
madan parties—Practice. 

Tt is well-known that documents are executed by 
Muhammadans in which they conceal, or at least try to 
conceal, the real nature of the transaction and attempt 
to make out that the transaction is an out-and-out sale 
although, asa matterof fact, the intention of the 
parties is to create a mortgage. In considering a 
document, therefore, of this nature where the question 
arises whether the document isa deed of saleora 
deed of mortgage, regard must be had to this 
ici where the parties are Muhammadans. [p. 101, 
col, 2. 

In order to construe such a document intrinsic evi- 
dence afforded by the terms of the document must be 
taken into consideration and the Court must also 
take into consideration the facts which may legiti- 
mately be proved with a view to showing in what 
manner the language of the document is related to the 
existing facts and may also refer tothe contrast be- 
tween the value of the property and the consideration 
that passed in money. Evidence relating to the 
subsequent conduct of the parties themselves, how- 
ever, is not admissible as showing their intention. 
(p. 102, col. 1.) 

Tn the case of such a document the absence of any 
mention-of a definite date by which the transferor can 
by re-paying the amount of the consideration claim a 
re-transfer of the property does not indicate that the 
deed is not one of mortgage, nor is the absence of any 
reservation to the transferee of the right to recover the 
money paid by him or of a stipulation authorising the 
transferor to sue for redemption a safe criterion for 
the determination of the question. [p. 102, col. 2.] 


A deed of transfer ran as follows :—“I have been in 
the ownership and possession of land fit for erection of 
shops by right of my purchase within the boundaries 
mentioned below situated in the line to the north of 
the road facing westward in Bander Bazar Chak. Now 
for my own necessity on receipt from you of Rs. 400 in 
cash as the price of that shop land I sell to you the 
same and Iand my descendants cease to have right 
therein. You from this day being in ownership and 
possession in these lands, continue to enjoy the same 
with the rights of transfer by gift and sale, etc. I and 
my successors cease to have any right thereto. I make 
over my kobala of purchase dated the lith Sravan, 
12:7. Moreover when I or my heirs would return the 
purchase price to you and your heirs you shall give up 
the properties. And I shall get this kobala registered 
within the period of limitation.” “It was found that 
the consideration for the transfer was wholly in- 
adequate : 


Held, that the inadequacy of the price coupled with 
the mention in the deed of the need of money on the 
part of the vendor and the stipulation as to the return 
of the price to the vendge and the re-conveyance of the 
property indicated that the document was intended 
to be one of mortgage by way of conditional sale and 
mot one of sale out-and-out. [{p. 103, col. 1.] . 


Appeal against a decree of, the Subordi- 
nate Judge, First Court, Sylhet, „dated 
the 8th January 1923, reversing that of the 
Munsif, Second Court, at Sylhet, dated the 
20th, March 1922. 


Babu Satyendra Kishore Ghose, for the 
Appellant. ° 
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Mr. Gopal Chandra Das and Babu Nirod 

Bandhu Roy, for the Respondent. 
JUDGMENT? 

Mukerji, J.—The question raised in 
this appeal is as tos the true construction 
of a document dated the 26th Jaistha 1308 
B. E. The Courts below differed in con- 
siruing the document, the-Court of first in- 
stance holding that it was a mortgage by 
way, of conditional sale and the lower Ap- 
pellate Court being of opinion that it was 
a deed of out-and-out sale. The document 
runs in. these words “I have been. in. the - 
ownership and possession of land fit for 
erection of shops by right of my purchase 
within the boundaries mentioned below 
situated in the line to the north of the road 
facing westward in Bander Bazar Chak. 
Now for my own necessity on receipt from 
you Rs. 400 in cash as the price of that 
shop land I sell to you the same and I and 
my descendants cease to have right there- 
in. You from this day being in ownership 
and possession in these lands, continue to 
enjoy the same with the rights of transfer 
by gift and sale, etc. I and my successors 
cease tohave any right thereto. I make 
over my kobala of purchase dated the lith 
Sarvan 1287. Moreover, when I or my heirs 
would return the purchase price to you and 
your heirs you shall give up the properties. 
And I shall get this kobala registered with- 
in the period of limitation" ‘There is a 
further stipulation in the document which 
runs in these words “Moreover if I pay you 
back the said price of Rs. 400 then you 
will without any objection give up the lands 
sold and return the connected deeds, etc. 
I shall seek the protection of Court if 
you do not return the same.” In construing 
the document in the present case itshould 
be remembered thatethe transaction was be- 
tween parties who were Muhammadans and 
it is well-known that documents are exe- 
cuted by Muhammadans in which they 
conceal or at least try to conceal the real 
nature of the transaction and attempt eto 
make out that the transaction isan out- 
and-out sale, although, asa matter of fact, 
the intention of the parties was to create a 
mortgage. Thelearned Subordinate Judge 
was of opinion that the deed was one of 
out-and-out sale. He relied upon certain 
pieces of evidence which is evidence relat- 
ing to the subsequent conduct of the parties 
themselves as showing their intention. This 
evidence has been laid down by the 
Judicial Committeein the case of Maung 


` 
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Kyin v. Ma Shug La (1) as not admissible 
in a case where no third parties are involved 
or no question *of fraud arises. In order 
to construe the*’document intrinsic evidence 
afforded by the terms of the document has 
‘to be taken into constderation and the 
Court has also to take into consideration 
the fact? which may legitimately be prov- 
ed witha view to’ showing in what man- 
ner the ‘language of ths document was 
related to the’ existing tacts and may also 
refer to the contrast ‘between the value of 
the property and the consideration that 
passed in money. These principles have 
been laid down byethis Court in the case 
of Abdul Gaffur v. Jamal (2) and also by 
the Judicial Committee in the very recent 
case of Narsingerji Gyanagerjiv. Panuganti 
Parthasaradht (8). 

So far as the first of these elements is 
concerned, namely, the adequacy or other- 
wise of the consideration of the transaction 
there is no discussion of it in the judgment 
of the learned Subordinate Judge, while in 
the judgment of the learned Munsif it 
appears that the consideration mentioned 
in the document was Rs. 400 whereas the 
executant of the document had purchased it 
for Rs. 600 long before the date of the docu- 
ment in question. This clearly shows that the 
consideration was wholly inadequate. It 
was certainly one of the matters to be taken 
into consideration in determining the real 
character of the document. The learned 
Subordinate Judge in dealing with this 
question has referred to the decision of 
this Court in the case of Kamini Kumar 
Chowdhury v. Latifanissa Chowdhurani (4). 
That decision affords us very little assist- 
ance inasmuch as we are not in a position 
to know exactly what the terms of the docu- 
ment in that case were. 

The learned Subordirtate Judge says that 
the document on the face of it ‘purports to 
be a kobala, that the word ‘sale’ is clearly 
mentioned i in the document and it is also 


(19 42 Ind. Cas. 642; 27 O. L. J. 175; 22 O.W.N. 
257; 15 A. L. J. 825: 33 M. L. J. 648; 3 P. L. W, 185, 6 
L. W. 777; 23 M. L: T. 36; 20 Bom. L. R. 278; (1918) 
M. W. N. 300; 45 ©. 320; 9 L. B. R. 114; 11 Bur. L. T. 
21; 441. A. 238 (P. O). 

2) 21 Ind. Cas..90; 18 ©. L.J. 228; 170. W. N. 
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(3) 82 Ind. Cas, 993; 40 ©. L. J. 481; (924) AL R LR. 


(P, ©) 226; 47 M. 729; 20 L. W. 701; 100. & A 

1172; 47 M L. J. 809: (1924) M..W. N. 915; 27 Bom. i 
R. 4; 29 0. W. N. 216; 511. A, 305; 26 P. L. R. 18; 23 
o L.R. 6A, (P. G.) 41; 10. W. N. 684 
P. C. 

: (4) 24.0. W. N. clxxv (175). 
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stated in the document that the purchaser, 
his sons and grandsons are to enjoy the 
lands and the executant, gives up his right 
and authorises the purchaser to transfer the 
same by sale or gift, etc. These terms un- 
doubtedly would go to show that the 
object of the execntant was to make out 
that the document would purport to be one 
representing an out-and-out sale. But that 
is a matter of very little consequence if we 
take into consideration the fact that the 
document was executed between the Muham- 
madans and even if the real object of the 
parties was to create a mortgage they might 
conceal that intention by using terms and 
The learn- 
ed Subordinate Judge then goes on to, say 
that there is absence in the document as to 
certain date within which the money was to 
be re-paid. This omission, however, would 
not indicate that the deed was not one of 
mortgage, as will be seen from thedecision 
of this Court to which I have already refer- 
red—the case of Abdul Gajfur v. Jamal (2). 
The document in that case provided that if 
ever the vendor or his sons or son’s sons or 
other heirs paid up the price the vendee or 
his sons or his son's son or other heirs would 
be bound to re-convey the homestead. As was 
observed by Mr. Justice D. Chatterjee in 
that case whose decision was upheld on 
appeal by the Chief Justice Sir Lawrence 
Jenkins and Mr. Justice Mookerjee that if 
the term is indefinitely long it should be 
taken as indicating that an absolute sale 
was not meant. So the mere absence of 
the mention of a certain date is no indica- 
tion as to the real character of the docu- 
ment. Then the learned Subordinate Judge 
says that there was no mutual agreement 
in the document for bringing a suit for 
redemption. But the absence of any reserva- 
tion to the purchaser of the right to recover 
his purchase-money or of a stipulation 
authorising the grantor to sue for redemp- 
tion is not always a safe criterion for the 
determination of the question. The learned 
Subordinate Judge says that the executants 
parted with possession Immediately after 
the execution of the document; but it is. 
usual in such cases to put the mortgagee in “ 
possession and set off the rents against the 
interest. ° 

These are all the circumstances upon 
which reliance has been placed by the Sub- 
ordinate Judge in arriving at the conclusion 
that the document was one of out-and-out 
sale. Thelearned Subordinate Judge says 
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that the condition as to making over of the 
property on receipt of the prices paid is at 
best a.solatium to the vendor, What pro- 
bably he means by this finding is that 
although there is a condition of re-purchase 
attached to thesdle which he thought was 
the real nature of the transaction that con- 
dition could not be given effect to in the 
absence of specific mention of the date by 
which the re-purchase was to be made. 

On the whole Iam of_opinion that the 
circumstances upon which the learned Sub. 
ordinate Judge has relied for coming to 
this conclusion do not necessarily lead to 
the conclusion that the document was one 
of out-and-out sale. On the ether hand 
the inadequacy of the price coupled with 
the mention in the deed about the need of 
money on the part of the vendor, and the 
stipulation as to return of the purchase 
price to the vendee and the re-conveyance 
of the property indicate that the document 
was intended to be one of mortgage by way 
‘of conditional sale. I am, therefore, of 
opinion that the decision of the learned 
Subordinate Judge with regard to the con- 
struction of this document is not right and 
that the Munsif arrived ata proper decision 
on this. point. 

In this view of the matter, in my opinion, 
the judgment of the learned Subordinate 


Judge shouid be set aside and that of the. 


learned Munsif restored with costs of this 
Court as also of th3 Court of Appeal below, 
Greaves, J.—I agree. 
Z. K. Appeal allowed. 


OUDH JUDICIAL COMMIS- 
_ SIONER’S COURT. 
Saconp Rent APPEAL No. 3 or 1925. 
August 24, 1925. 
Present :—My. Dalal, J.C. 

RAM ASREY—Derenpant—APpPELLANT 

i versus . 

Khan Sahib Munshi QUBUL AHMAD — 

PLAINTIFF—RgsPONDERT. - 

Lavilord anf tenant—Rent in excess of that allowed 
by law—Repeal of law, effect of—Rent, whetherecan 
be recovered. 

Whare the rent fixal is excessive dnd contrary 
to lav asin force at the time wasn it is fixed, the 
subs3quent repeal of the law has not the effct of 
enabling the landlord to recover the amount of such 
rent, . 


RAM ASREY V, QUBUL AHMAD, . 


103 


Second appeal against a decree of the 
Third Additional District J udge, Lucknow, 
at Hardoi, dated the 30th September 1924, 
upholding that of the Assistant Collector, 
First Class, Belgaum, District Hardoi, dated 
the 6th July 1924. ee 
i Mr. Raj Narayan Shukla, for the Appel- 

ant. 

Mr. Ram Charan, for the Respondent. 

JUDGMENT.—The decision of the 
learned Judge of the lower Court on the 
point of law is incorrect and on the point 
of fact it is summary as is usually the 
case with this learned Judge. The de- 
fence of a tenant who was sued for 
arrears of rent was that the rent claimed 
was contrary to the provisions of s. 47 of 
the Oudh Rent Act which was prevalent 
in 1919 when the holding was let to him. 
The lower Appellate Court held that s. 47 
of the Oudh Rent Actwas repealed by Oudh 
Rent (Amendment) Act (IV of 1921) s. 28 so 
the rent claimed by the plaintiff was legal. 
This is not a correct view of the law, 
The rent was excessive and contrary to 
law at the time it was fixed. The law 
applicable would be the law of the time 
when the defendant was admitted to-the 
tenancy. At that time there could have 
been an enhancement of Rs. 1 8 0 only with 
respect to the half rent recoverable by 
the plaintiff. According to the defence the 
plaintiff could recover rent at the rate of 
Rs. 25-14-9 only. This defence was correct 
and ought to have been allowed by the 
lower Appellate Court. 

On facts the lower Appellate Court has 
written something which it is difficult to 
understand. It says that there was nothing 
to show that in the rent paid by the pre- 
vious tenant, any land of the Rani of 
Hathaura was included. This observation 
must be due to want of knowledge of the 
record. The khataunies showing the area 
ofland held by the previous tenants Bardi, 
Murli and Kallu and the statement of the 
patwari prove that the defendant is holding’ 
at present the identical lands from both 
the defendant and the Rani of Hathaura. 
Even the -plaintiff never contested this 
statement of fact advanced by the defend- 
ant. 
In the result I reduce the amount decreed 
against the defendant to Rs. 27-13-6 with 
proportionate interest and costs, The rest 
of the plaintiff's claim is dismissed*with 
costs of all the Courts, 

N. H. f Appeal dismissed, 


s 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE’ 
No. 1647 oF 1923. 

June 8, 1925. - 
Present:—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
BIDHUMUKHI AND OTHERS— DEFENDANTS 
— APPELLANTS 

: “ ¢ Versus 
GOBINDA CHANDRA PAL—Ptaintirr— 
a RESPONDENT. 

Bengal -Tenancy-Act (VIII of 1888), s. 49--Hovi- 
dence Act (I of 1872), s. 115—Lease of homestead land 
—Agreement not to eject lessee—Lessor putting himself 
forward as owner of permanent heritable tenancy— 
Hstoppel—Raiyat,” “kaimi mourashi," meaning of. 

The words “kaimi mourashi” are quite appropriate 
‘When used with respect to a permanent jama of a 
` piece of homestead land, and apply very aptly toa 
non-agricultural tenancy. [p. 105, col. 2.] 

The word “raiyat” does not necessarily mean an 
agricultural tenant. It is often used in the moffussil 
in, its wider sense of meaning a tenant in general. 
ibid. 

: the lessee of a piece of homestead land is ordinarily 
atenant and not a raiyat. [ibid.] 

Where a lessor agrees not to eject the lessee from 
the lands demised, he is bound by the contract 
made by him unlegshe can show that the contract 
isinvalid in law. [p. 105, cols. 1 & 2.] 

Where a lessor of a piece of homestead land puts 
himself forward as the owner of a permanent heri- 
table tenancy describing his tenure as kaimi 
mourashi and agrees not to eject the lessee from the 
land, the agreement is not invalid in law and the 
lessor is estopped from subsequently contending that 
he is an occupancy tenant and that the lessee is an 
under-ratyat and: that the agreement not to eject the 
legsee isinvalid. [p. 106, col. LJ Medics 

“Appeal against a decree of the District 
Judge; Noakhali, dated the oth March 
1923, affirming that of the Munsif, First 
Court, Lakhmipur, dated the 29th No- 
vember 1920. r | 

‘Babus Ramesh Chandra Sen.and Jitendra 
Kumar Sen Gupta, for the Appellants. 

Mr. Gunada Charan Sen and Babu Nagen- 
dra Chandra Chaudhuri, for the Respond- 
ent. 


‘ JUDGMENT. 

Chakravarti, J.—This is an appeal 
by the defendants and it arises out of a snit 
for khas possession ofcertain lands by the 
plaintiff after service of notice under s. 49 
of the Bengal Tenancy Act. The plaintiff 
` stated that the defendants took an under- 
raiyati lease from them in1293 of I kani of 
land for a term of 9 years and that the 
plaintiffon the expiration of the term of 
the legse served a notice upon the defend- 
ants tinder s. 49 of the Bengal Tenancy Act 
and that the defendants having refused to 
vacate the lands this suit is brought for 
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khas possession of the land covered by the 
under-rayati lease of the defendants. 

The defence of the defendants was that 
they were the owners of kaimi mowrashi 
tenancy of the homestead of one Jaga- 
mohun Bhuiya measuring about 2 kanis of 
lands and thatin 1293 the defendants sold 
the same to the plaintiff and on that very 
day they took a sub-lease by a registered 
patta from the plaintiff of a portion of the 
land sold by them to the plaintiff which was 
their own homestead comprising an area 
of I kani at a rent of Rs. 16 a year which 
was fixed for 9 years and that it was agreed 
by the plaintiff in that lease that the defend- 
ants shall never be liable to ejectment by 
the landlord. The defendants further 
alleged that the tenancy sold by them to the 
plaintiff was a permanent lease-hold interest 
in homestead land containing building, 
tanks, garden, ete., and the plaintiff describ- 
ed his own right in the sub-lease as that 
ofa kaimi mourashi raiyat” and in that . 
capacity he granted the sub-lease to the 
defendants and, therefore, the plaintiff was 
estopped from showing that he was merely 
an occupancy raiyat and further that the 
Bengal Tenancy Act did not govern this - 
case, ° 

The learned Munsif held that the plaint- 
iff was a raiyat with right of occupancy and 
that the defendants were under-raiyais and, 
therefore, the plaintiff was entitled to eject- 
the defendants after service of notice 
under s. 49 of the Bengal Tenancy Act, 
which he found was duly served on the 
defendants. The Trial Court decreed ‘the 
plaintiffs suit. 

On appeal by the defendants the learned 
District Judge has affirmed the decree of the 
Court of first instance and against this 
decree the defendants have preferred this 
appeal. : tor ae 

The learned District Judge finds that . 
in the entry in. the Record of Rights 
the defendants were recorded as “settled 
ratyats under a raiya’ which is clearly 
impossible, 

eThe learned Judge held the entry in the 
Record of Rights that the defendants were 
under-raiyats with aright of occupancy is 
of no avail to them because, they*have failed . 
to adduce any evidence that there was a 
local custom to the effect that under-raiyats 
could acquire a right of occupancy. 

The learned District Judge further held 
that the plaintiff was not estopped from 
showing that he was a raiyat with right of 

f ’ 
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occupancy. In this view he held that’ the 
decision of the Full Bench in the case of 
Chandra Kanta Nath v. Amjad Ali Hazi 
(1) was applicable to this case and that the 
decree made by the Trial Court was correct 
and dismissed the appeal. 


In this second appeal the learned Vakil 


for the appellants raised the following 
points :— 

Firstly —That the learned District 
Judge was in error in holding that the 
entry of the Record of Rights was as stated 
by him and this mistake has vitiated his 
judgment. 

Secondly.—That the description of the 
‘landlord in the lease of 1293 that they were 
“kaimi mourasht raiyat? did not mean that 
they were raiyats with right of occupancy. 
but it meant that the plaintiff had a per- 


manent and heritable tenancy in the land y 


the word ‘raiyat’ meant a tenant and not an 
agriculturalraiyat as the lease was evidently 
- of bastu land, namely, the homestead of 
Jogu Mohan Bhuiya. . a, 
Thirdly.—That the plaintiff was estopped 
from alleging that he was merely an occup- 
ancy raiyat and not the holder of a per- 
manent heritable tenancy of bastu lands. 
Fourthly.—That the entry in the Record 
of Rights was that the under-raiyatt of the 
defendants was'with right of occupancy 
and that the onus cf proof showing the con- 
trary lay on the plaintiff and not upon the 
defendants as was erroneously held by the 
learned District Judge. LAS 
Fifthly.—That the Bengal Tenancy Act 
did not apply to this case and that a notice 
under s. 49 of the Bengal Tenancy Act did 


not terminate the tenancy and, therefore, the - 
plaintiff had no right to eject the defend- ` 


ants. 

Sixthly.—That in the circumstances of the 
case the defendants were entitled to claim 
for the lands which was their homestead, 
a benefit of s. 182 of the Bengal Tenancy 
“Act. | 

As to the first paint, Mr. Sen who appear- 
ed for the respondent very frankly admit- 
ted that the learned Judge misread’ the 
entry in the Record of Rights. I shall deal 
with: the question as to the effect of the 
entry in the Record of Rights when correct- 
ly read. 4 

lt is undisputed that the lessor is bound 
by the contract which he made and by which 


. he agreed not to eject the tenants unless he- 


(1) 61 Ind. Cas 466; 32 C.L. J. 296; 25 0. W.N. 4; 
- 480. 783.9 TE 
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can show that the contract ig invalid in law. . 
He seeks to do so by allegingethat the lease 
on the face of it shows that the right of the 
lessor was that of an occupancy ruiyat 
and, therefore, a sub-lease for more than 9 
years is void. . 

The first guestion, therefore, whieh re- 
quires consideration is as to what was the 
status of the landlord and does the lease on 
the face of it show that the lessor was an 
occupancy raiyat. 


The lease does not contain any indication 
that the lease was for agricultural land and 
the lease was for agricultural purposes. 
The entire area of the land was described 
as the homestead of Jaga Mohan Bhuiya 
consisting of and comprising “garden, road 
gopat, khil, chatan with tank and pond" 
and thel kani let out to the defendants 
was described as the remaining 1 kani of 
land comprising the “bhita garden, pathway, 
gopat, khil chatan, ditches and tank apper- 
taining to your residential homestead.” 


The Iéssor described his right to quote 
the words of the lease (kaimi mourashi 
raiyati) in the homestead of Jaga Mohan . 
Bhuiya and a sub-lease of the homestead — 
of the vendor was granted by the sub-lease 
of 1293. The words kaimi mourashi are quite 
appropriate when used with respect to a 
permanent jama of a piece of homestead 
land. The only justification for calling this 
as an agricultural lease is the use of the 


-word raiyat. The word ‘raiyat’ does not 9 - 


necessarily mean an -agricultural tenant. 
It is often used in the mofussil in its wider 
sense of meaning a tenantin general, If 
the word is read with the context I think 
the word should be read to mean a tenant of 
homestead land.’ The lessee of a piece of 
homestead land is ordinarily a tenant and 
not a raiyat. The lease-hold interest de- 
scribed is of lands forming homestead. and 
there is no indication in the lease that any 
cultural land was demised. : 
The description of “kaimi mcurashi” applies’ 


. very aptly to a non-agricultural tenancy. If. 


the lands were agricultural or agricultural 
lease was intended the word occupancy 
raiyat so well known would have been used. 
Iam, therefore, clearly of opinion that the 
lessor intended to put forward himself as 
the owner ofa permanent heritable tenancy 
ofa homestead land and in the face of the 
lease that is the only meaning which can 
be ascribed to the words, The plaintiff, in 
my opinion, has failed to show that the, 
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agreement not to eject the sub-tenant is in- 
valid inlaw. | ° : 

On the construction of the lease which I 
ave put upon it, the plaintiff's case would 
ail because, the Bengal Tenancy Act will 

have no application to the sub-lease held by 
the defendant. 

In the circumstances of this case it is 
not necessary to deal withall the points rais- 
ed on behalf of the appellants. 

Even assuming that the plaintiff was an 
occupancy raiyat I think that the principle 
laid down by the Full Bench if applied to 
this case, the plaintiff would be estopped 
from showing that he was’ an occupancy 


raiyat, or that the defendants were under-' 
. ratyats and that the agreement not to eject 


. the defendants was invalid. 

The plaintif in order to show that the 
estoppel- does not- arise must show that the 
sub-lease “on the face of it” was by an occu- 
pancy raiyat. As I have already pointed out 

< the lease described the right of the plaintiff 
as “kaimi mourashi” as distinguished from 
an occupancy raiyat. It is true that an 
occupancy right js also permanent and 
heritable. The lease shows that the lands 
were bastu lands, and, thérefore, it cannot 
be said that the sub-lease on the face of it 
was one granted by an occupancy raiyat 

“to an under-raiyat. The plaintiff is, there- 

. fore, estopped from showing that the de- 
fendants were under-raiyats, 

The learned District Judge, as I have 
already said, took an erroneous view of 


` ° the entry in Record of Rights. He is, also 


in error in saying that the onus of proving 
that the defendants acquired an occupancy 
right under a local custom, lay on them. 
The Record of Rights isin their favour and 
‘it was for the plaintiffto rêbut it. 

`. We think, therefore, that the plaintiff is 
not entitled to eject the defendants and his 
suit must fail and is dismissed with costs in 
all Courts, ` 

Cuming, J.—I agree. 


Z.K. Appeal allowed. 
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MADRAS HIGH COURT. 
Crvin MISOELLANEOUS PETITION No. 2153 
oF 1922, 

September 16, 1924. 
Present:—Mr. Justice Ramesam 

and Mr. Justice Reilly. ` 
NADUVIL MADAM PARAMESWARA 
BHARATIGAL alias AZHAKAPRA 
SWAMIYAR AVARGAL—PbTITIONER 
versus 
T. P. S. ISSOOP ROWTHAN AND OTHERS 


— RESPONDENTS. 

Religious endowment—-Custom—Succession—Mutt— 
Head of mutt in Native State, ex-officio trustee of 
publie temple in British India—-Dismissal from head- 
ship of mutt by Government of Native State, whether 
effects forfeiture of trusteeship of temple. 

Where the head of a mutt situate in a Native State 
was, as such, the trustee of a public temple in British 
India which latter was, however, an independent 
institution governed by its own usages, and the 
Government ofthe Native State in exercise of its 
sovereign powers dismissed the head of the mutt and 
appointed another person to the office, and it was 
found that all the proved successions to the two offices 
were to simultaneous vacancies both in the mutt , 
and the temple caused by the death of the prior 
incumbents : 

Held, that the dismissal of the head of the mutt did 
not operate to effect a forfeiture of and create a 
vacancy in the trusteeship of the temple, and that the 
person appointed as the head of the mutt did not 
automatically succeed to the trusteeship of the temple 
which had not been vaeated. [p. 111, cols. 1 & 2.] 


Petition praying thatin the circumstances 
stated in the affidavit filed therewith, the 
High Court. will be pleased to direct that 
Naduvil Madam Parameswara Bharatigal 
alias Azhakapra Swamiyar Avargal, Trus- 


‘tee of NaCuvil Mutt, and as such the Udama 


of Pudukode Devaswom, be brought on re- 
cord as appellant in Second Appeal No. 1080 
of 1922, preferred to the High Court against 
adecree ofthe District Court of South 
Malabar, in Appeal Suits Nos. 1041 and 
1059 of 1920, preferred against the decree 
of the Court ofthe District Munsif, Alatur, 
in Original Suit No. 194 of 1917 and 
allowed to proceed with the said second 
appeal, 

This petition coming on for hearing on 
7th August 1923 after service of notice on 
the former Madathipathi, upon perusing 
the*petition and the affidavit filed in support 
thereof, the counter-affidavit filed on behalf 
of the 9th respondent, former Madathipathi, 
the two reply affidavits -on behalf of the 
appellant andthe further counter-affidavit, 
dated Mth April 1423, and filed by the former 
Madathipathi and upon hearing the argu- 
ments of Mr. S. Srinivasa Ayyangar and . 
Mr. T. S. Anantaraman, for the Peti- 
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tioner, and of Mr. T. R. Ramachandra 
Ayyar and Mr. N. R. Krishna Ayyar, 
for the 9th Respondent, former Madathi- 
pathi, the 4th and 8th Respondents having 
died and no legal representatives having 
been brought on record within the time 
allowed by law and the other respondents 
“not appearing in person or by Pleader the 
Court (Odgers and Hughes, JJ.,) made the 
following 


ORDER.—The preliminary question in 

Second Appeal No. 1080 of 1922 is whether 
the applicant Parameswara Bharatigal alias 
Azhakapra Swamiyar is entitled to carry 
on the appeal under the provisions of 
O. XXII, r. 10 (1). It is alleged that this 
Swami has displaced the former head, one 
Narayana Bharatigal alias Kappiy ur Swami- 
yar, as head of the Naduvil Madam in 
Trichur, Cochin State. It is objected that 
even if this is so, it does not affect the 
latter’s rights over the Pudukode Devas- 
wom which is situated in British India. 
The question which is preliminary and 
must be tried is whether: the Pudukode 
Devaswom in British India is appurtenant 
to and forms part of the institution of 
Naduvil Madam, Trichur, Cochin State, 
and’ whether the trusteeship of this Madam 
and the Pudukode Devaswom has devolved 
on Azhakapra Swamiyar. Evidence on 
this point will have to be taken. 
“= It should be added that it was at one 
time alleged before us that Kappiyar Swami- 
yar was of unsound mind. This allegation 
has now been withdrawn and no question 
will arise as to this. 

The District Judge of South Malabar 
is requested to hear and determine this 
point and submit his findings in two 
months, 

Ten days will be allowed for objections 
to the finding after the return of the same 
is posted up in the notice board of the 
High Court. 





In compliance with the above order the 
| District Judge of South Malabar submitted 
the following _ 


FINDING.—1. This petition has been 
sent down by the High Court under its 
order, dated 7th August 1923, fora finding 
whether the Pudukode Devaswom in British 
India is appurtenant to and forms part of 
the institution of Naduvil Madam in Cochin 
State and whether the trusteeship of this 
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Madam and the Pudukode Devaswom has 
devolved on Azhakapra Swamiyar. In his 
affidavit before the High Céurt in these 
proceedings, Azhakapra Swamiyar claims 
to be the head of the Naduvil Madam by 
virtue of his appointment by the Cochin . 
Government after the dismissal of his pre- 
decessor Kappiyur Swamiyar under the 
Cochin Regulation I of 1081 or 1906. He 
also claims that the Pudukode Devaswom is 
appurtenant to Naduvil Mutt. In his 


 counter-affidavit, Kappiyur Swamiyar claims 


that he owns this Naduvil Mutt, that the 
Pudukode Dewaswom is mot subordinate 
to the Naduvil Mutt, but isan independent 
institution, that he is in possession of the 
Pudukode Devaswom, that the Cochin Go- 
vernment has not deprived him of the 
headship of the mutt and that he reserves 
his status as British subject. No issues 
were framed beyond those indicated by the 
High Court. The first question ‘for con- 
sideration is whether ihe Pudukode Devas- 
wom is appurtenant to the Naduvil Mutt or, 
as the counter-petitioner contends, an inde- 
pendent institution, A quantity of docu- 
ments has heen filed to shew that the 
Devaswom has always been under the 
management of the head of the Naduvil 
Mutt. The plaint in this suit filed by 
Kappiyur Swamiyar is itself relevant. 
Therein he styles himself head of Naduvil 
Mutt and Udama of Pudukode Devaswom. 
Udama usually implies ownership and 
certainly does not admit the idea of inde- 
pendence. Rama Variar; petitioner's wit- . 
ness no J, holds lands under the Pudukede 
Devaswom and was ordered to take renewal 
not by the Devaswom, but by the manager of 
the mutt, Ex. A. Receipts granted by the 
same person (Exs. B, ©) bear the name of 
the mutt head but they are in connection 
with the Devaswom property. Exhibit D 
evidences receipt for money paid to the 
agent at the mutt office. Exhibit E series 
shows that the accounts of the Devaswom 
were kept at the mutt office. Exhibits G, H; 
J are demises of Devaswom lands by Kappi- 
yur Swamiyar. Exhibit N is a power-of- 
attorney granted by Kappiyur Swamiyar to 
the present petitioner in which the Devas- 
wom property is described as being in 
charge of the mutt. Exhibit Q is another 
plaint filed by Kappiyur in which he admits 
that the Devaswom property is under the 
mutt. There ara similar admissions by his 
predecessor-in-title referred to in the judg- 
ment, Ex. T. Subordinate Deyaswoms are 
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admitted in theeMalabar Gazette notice, Exs. 
AA. Exhibits* KK-1 to 10 are also kanom 
demises granted by the head of the mutt. 
Exhibit 11 series are accounts kept for the 
Devaswom at the mutt head office in 
which two serial numbers are given, one 
for the Devaswom and one for the 
mutt. The temple accounts were kept 
separate frorh the mutt acconnts as evidenc- 
ed by Exs. 14,16, 18, 19 series. Counter- 
petitioner's witness No. 1 stated that the 
Madathipathi of the Naduvil Mutt is the 
Urallan ipso facta of all the Devaswoms and 
likewise his successor. All the amounts 
received from the Devaswom are entered 
in the headquarter accounts. In the light 
of this evidence, it is impossible for the 
counter-petitioner to contend that the Deva- 
swom is independéntof the mutt. No doubt 
itis treated as aseparate endowment, and 
no one has ever suggested that its property 
or income is mixed indiscriminately with 
that of the mutt. Nevertheless it is quite 
clear that the immemorial managers of the 
Devaswom have been the heads of the 
mutt for the time being. I find that the 
Pudukode Devaswom in British India is 
appurtenant to Naduvil Mutt in Trichur in 
this sense that the head of the Naduvil Mutt 
has always acted as manager or trustee of 
the Devaswom, 


9. It remains to decide on whom the 
headship of the mutt has devolved. Kappi- 
yur Swamiyar was found to have succeeded 
to the headship of the mutt in High Court’s 
order in ©. M P. Nos. 3842, 3862 and 3,863 
of 1915, Ex. 24., In 1996 the Cochin Govern- 
ment passed Regulation I of 1081 (Ex. U) 
empowering the Diwan to call upon the 
trustees of any institation—and under s. 4 
(2) Madathipathis are included in the term 
trustee—to furnish accounts (s. 5) empower- 
ing him to fine any trustee who disobeys 
such order and ultimately to dismiss him 
fs. 7). Acting in pursuance of this Regula- 

_tion, the Diwan fined Kappiyur Swamiyar 
on 26th November 1920, Ex. W, and finally 
dismissed him on 18th March 1922, Ex. Y. 
Jn his review petition of 27th October 
1922, Ex. 57, Kippiyur Swamiyar admits 
his removal fro.n the headship of the mutt 
and the appointment of the petitioner in his 


stead and requests that the order may be 


revised. “In the interests of ‘the mutt the 
cancellation of the order of dismissal is 
urgently needed and the petitioner, therefore, 


.` humbly prays for its cancellation.” In his 
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further petition, dated 8th March 1923, 
Ex. 58, he again admits that he is removed 
from the headship of the mutt and that 
the petitioner has been appointed to its 
management with disastrous results to the 
working of the mutt. The petition sets forth 
that the order of dismissal was passed under 
the misapprehension of the true facts, but I 
do not find that the right of the Cochin 
Government to dismiss the Swamiyar for 
good cause is disputed. It hasbeen argued ` 
before me that the order under this Regula- 
tion is an act of a foreign Government 
which need not be regarded by British 
Courts, and also that even if Kappiyur 
Swamiyar was legitimately dismissed from 
the headship of the Naduvil Mutt, nonethe- 
less, he would still continue to be the trustee 
for such property under the control of the 
mutt as happens to lie in British territory. 
The general principle is clearly enunciated 
in Dicey's Conflict of Laws, head III, 
page 23: “Any right which has been duly 
acquired under the law of any civilized 
country is recognized and, in general, en- 
forced by English Courts, and no right 
which has not been duly acquired is enforce- 
ed or, in general, recognized by English 
Courts.” Noone disputes that the sove- 
reign power exercised by the Government of 


Cochin includes the right to control reli- 


gious bodies and when once this right is 
embodied in the form of a regulation, that- 
regulation becomes part and parcel of the 
constitution of the institutions which it 
controls. Kappiyur Swamiyar was only 
head of the Naduvil Mutt because he suc- 
ceeded to the headship in accordance with 
the constitution of that body This point was 
very fully discussed in the previous pro- 
ceedings, first in this and subsequently in 
the High Court, Ex, 24. Now that the order 
ot the Cochin Government has been passed 
dismissing him he has lost the headship 
equally in accordance with the constitution 
of the body. ` 

3. It was argued thaf even if the position ' 
of the parties had been thus determined in 
#he Native State of Cochin, still that could 
not affect a claim to succeed to immoveable 
property in British India. I seeno force in 
this argument, and the analogy of adoption’ 
whith was pressed by the petitioner appears 
to me to be sound. 

In Keesara Venkatappoyya v. Nayani 
Venkataranga Rao (1), the principal plaint- 


(1) 59 Ind. Cas, 978; 43 M. 288; 38-M, L, J, 149, 
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iff sued for the recovery of real property in 
British India claiming to be, the duly adopt- 
ed son of the daughter of the last owner. 
The adoption was by virtue of an unregister- 
ed authority to adopt executed ina Native 


State which would have been invalid in . 


British India, but none the less was held to 
render the adopted son capable of inheriting 
real property in British India. 

4. The counter-petitioner relies strongly 
upon the ruling in Goswami Shri Girdharji 
v. Madhowdas Premji (2). The question 
which determined that suit was whether the 
trustee of a certain shrine who had been 
deported from the State of Odeypore had 
been removed from his office of trustee by a 

‘competent Tribunal (page 614). It was held 
that the deportation in that case did not 
deprive the plaintiff of his trusteeship. But 
in the present suit where’ the counter-peti- 
tioner has been dismissed under a Regulation 
expressly devised for the control of trustees, 
it cannot be held that there has been no 
competent Tribunal. There is.no necessity 
that the Tribunal should be judicial, so that 
the petitioner would have to sue for a judi- 
cial declaration that the order passed under 
the Regulation was valid, before he could 


cite the authority of that order in British 


India. ‘So far as the British Courts are 
concerned the action of the Native State is 
tantamount to the action of a private party 
acting in accordance with the law of the 
. locality. A private person legally adopts 
or a Diwan legally dismisses and appoints, 
and the British Courts admit the validity 
of such legal action, The right which 
. has been duly acquired (to repeat Dicey) is 
recognized. à 


5. Accordingly I find that the trusteeship . 


of the Madam and of Pudukode Devaswom 
has ‘devolved on Azhakapra Swamiyar, the 
petitioner. 





The Civil Miscellaneous Petition coming 
on for hearing after the return of the finding 
from the lower Court upon the issue referred 
by this Court for trial on the 27th, 28th 
and 29th August 1924 and the Ist September 
1924, upon hearing the arguments of Mr. 
T.S. Anantanarayana Ayyar and Mr. 5. 
Sirnivasa Ayyangar, for the Petitioner, 
and Mr. F. R. Ramachandra Ayyar and 

. Mr. N. A. Krishna Ayyar for the Yth 
Respondent, the former Madathipathi, the 
4th and 8th Respondents having died and 


(2) 17. B, 600; 9 Ind. Dec. (x. 8.) 393. 
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no legal representatives havigg been brought 
on record within the time allowed by law 
and the other respondents* not appearing 
in person or by Pleader ant the petition 
having stood over for consideration till 
this day, the Court made the following 


ORDER. . 


Ramesam, J,—In 1917, one Narayana 
Bharati alias Kappiyur Swamiyar filed a 
suit as Udama of the Pudukode Devaswom 
against certain Muhammadans for declara- 
tion and injunction in respect of a site. . 
The matter went up on appeal before the 
District Court of South “Malabar and was 
decided against the Devaswom, A second 
appeal had to be filed. On the ground that 
Narayana Bharati had ceased to be the 
head of the Devaswom and that he him- 
self became its head, one Parameswara 
Bharati alias Azhakapra Swamiyar filed the 
second appeal. He was asked to state how 
his right accrued. He then filed Civil Mis- . 
cellaneous Petition No. 2153 of 1922, dated 
25th August 1922, supported by an affidavit, 
ln this affidavit it was alleged that the 
sult properties belonged to Pudukode Deva- 
swom. 

- “The said-Devaswom and all properties 
belonging . thereto are appurtenant to 

and form part of the endowment of the 
Naduvil Madam situated at Trichur, Cochin 

State. and, as such, the head and trustee of 
the Naduvil Madam for the time being is 

the Udama and Manager of the Pudukode 

Devaswom.” The Cochin Government, act- 
ing under Regulation I of 1081 (M. EF.) dis- 
missed Narayana Bharati by its proceedings 

dated 9th March 1922, from the office of the 

said Naduvil Madam and apvointed by the ` 
same proceedings, the petitioner ‘as head 
and trustee of the said Madam. The affi- 
davit also alleged that the said Narayana 
Bharati had been of unsound mind for 
nearly one year; but this ground has since 
been abandoned and need not be referred 
to again. A counter-affidavit and reply 
affidavits were filed and our brothers 
(Odgers and Hughes, JJ.) called for a 
finding on the questions raised by these 
affidavits which are stated thus: “Whether 
the. Pudukode Devaswom in British India 
is appurtenant and forms part of the in- 
stitution of Naduvil Madam of Trichur 
Cochin State, and whether the trusteeship 
of Madam and the Pudukode Devaswom 
has devolved on Azhakapra Swantiyar?” 
The District Judge, South Malabar, hag 


had 
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sent uphis findings, and objections have 
been filed bye the respondent (Narayana 
Bharati), ° 

The learned Judge in the course of the 
finding has said “Kz-.11 series are accounts 
kept for the Devaswom at the mutt head 
office if which two -serial numbers are 
given, one for the Devaswom andone for 
the mutt. The temple accounts were kept 
separate front the mutt accounts as evidenced 
by Exs.:14, 16, 18, 19 series . No 
doubt, it is treated as a separate endow- 
ment, and no one has ever suggested that 
its property or income is mixed indiscrimi- 
nately with that of the mutt.” But 
he also said “In the light of this 
evidence, it is impossible for 
counter-petitioner to contend that the 
Devaswom is independent of the mutt. 
Finally he stated his finding thus: “I 
find that Pudukode Devaswom in British 
India is appurtenant to Naduvil Mutt in 
Trichur in this sense that the head of the 
Naduvil Mutt has always acted as manager 
or trustee of the Devaswom.” 

. Mr: S. Srinivasa Ayyangar who appeared 
for Parameswara Bharati has admitted 
before us that the two are entirely inde- 
pendent institutions and the endowments 
are separate and the Pudukode Devaswom 
is appurtenant ito the / 
only ia the sense that the succession to 
Pudukode Devaswom is dependant on that 
to the Madam and in no other. His 
language is “for purpose of succession 
only, Pudukode is dependant.” This very 
fair admission of Mr. Srinivasa Ayyangar 
reduces the points for determination to 
only one, viz., what are the rules regulat- 
ing the headship of Pudukode Devaswom ? 
How isit vacated and howis a vacancy 
filled up? Apart from such rules of suc- 
cession, the Pudukode Devaswom is not 
appurtenant to the Naduvil Madam. 

Pudukode Devaswom is a. public temple 
in British .territory. It is not a private 
institution. It does not belong to any 
private individual or to any other institu- 
tion—not even the Naduvil Madam. This 
is clear after the admission mentioned above. 
The Naduvil Madam is a mutt at Trichur, 
Cochin. Both institutions are governed by 
their respective usages and apart from 
usage, the law governing such institutions 
in the respective territories, In the pre- 
sent cage, we are not concerned direcily 
with Naduvil Madam. But we have to 
determine the usage regulating the ees 
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kode Devaswom [Gossami Shri Gridharji v. 
Romanlalji Gossami (3)] and if, for the pur- 
pose of determining this question, we have 
to look to the rules or law regulating Nadu- 
vil Mutt, such rules or law will have to be 
adverted to only to that extent. 


“Now, let us turh to the history of the | 


Pudukode Devaswom. We do not know 
when, by whom and subject to what 
regulations it was founded. Sofar as we 
‘know, its history begins in 1843. Exhibits 
I to V show that Arur Thirumumbil was 
the head of Naduvil Mutt and also manager 
of the Pudukode Devaswom. Exhibits VI 
to IX show that Vishnu Bharati alias 
Naduvath Swamiyar was the head of the 
mutt and Devaswom in 1846. Exhibit KK 
shows that he was succeeded by Manjan- 
patta Swamiyar and Ex. JJ shows that 
Hariswara was the Swamiin 1880. Pakara- 
vur Subramanya Swamiyar managed both 
the institutions from 1883 to 1892. He was’ 
succeeded by Thaikat Swami, whose regime 
covers the period of 1892—1895. Pakara- 
vur Vishnu Bharati was head from 1895 
to 1915. In his time there was an import- 
ant litigation. His junior Swami sought to 
have him removed from the headship (Ex. 
T). He was succeeded by the respondent 
(Kappiyur Narayana Bharati) in 1915. In 
1916 there was litigation between Pallipat 
Rama Bharati and him (Ex. 24). All these 


Swamiyars were heads both of the Naduvil - 


Mutt and ofthe Pudukode Devaswom, As 
each Swami died, the senior of the Swami- 
yars initiated by him succeeded to the two 
offices. These are the facts from whieh any 
rule or rules (by way of usage) regarding 
the Devaswom have to be inferred. 

One rule of succession that can be easily 
inferred is that, if the head of the Pudu- 
kode Devaswom dies and there is a vacancy 
the head of the Naduvil Mutt will succeed 
to the headship of the Devaswom also. By 
the very nature of the rule, the vacancy 
will be simultaneous in both the institu- 
tions and the same person succeeds to 
both. He first succeed# to the Naduvil 
Mutt and by reason of his position as head 
of*the mutt and the simultaneous vacancy 
in the headship of the Pudukede Deva- 
swom, he succeeds to the latter,also. So 
much, is admitted by both parties. But 
this is not enough to solvethe problem 
before us. In the case before us there is 
no vacancy by death. There is a vacancy 

(3) 17 O. 3; 16 I. A. 137; 13 Ind. Jur. 211; 5 Sar. P, 

©, J. 350; 8 Ind. Dee. (x. s) 541 (P, O3, 
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in the case of the mutt by dismissal by 
a foreign Government. Does this vacancy 
involve a simultaneous vacancy iri the 
headship of the Devaswom? Unless there 
is a vacancy, there is no need to look 
for a successor, The petitioner’s conten- 
tion is that the usage regulating the 
Devaswom not only involves that the suc- 
cessor in the headship of the mutt (on 
the death of the prior incumbent.causing 
a vacancy in respect of the headship of 
both the institutions) also succeeds to the 
headship of the Devaswom, but also that 
the loss of the headship of the mutt by a 
cause other than death involves the divest- 
ing of the headship of the Devaswom, 
Once the divesting is found, the further 
succession can be easily -ascertained. But 
what is the evidence for such usage as 
will involve the divesting of the headship 
of the Devaswom as a consequence of the 
dismissal from the headship of the mutt, 
There is no such evidence nor can there 
be such. As I have already pointed out, 
the only history available to us is from 
1843, i. e. a period of eighty years. Dur- 
ing this period, no such case has occurred. 
It is impossible to hold that the usage 
proved, viz, one relating to succession 
on vacancy covers the case, where there 
is no vacancy (strictly) and includes the 
proposition required by the petitioner that, 
the loss of the headship of the mutt 
involves a forfeiture of the headship of 
the Devaswom. The proposition or rule 
is penal in its nature and must be strictly 
proved, There is no such proof. On this 
ground we hold that the respondent (Nara- 
yana Bharati) has not lost the headship 
of the Devaswom asa result of the loss of 
the headship of this mutt, and heis the 
proper person to continue the second 
appeal. In this view, the further questions 
debated by the learned Vakils need not be 
considered. 

One such question raised by Mr, Rama- 
chandra Ayyar is that the removal 
from the secular | headship does not 
necessarily involve the removal from the 
spiritual headship. The Cochin Governe 
ment has removed his client only from the 
management. No human powercan remove 
him from the spiritual headship. This 
may beso. But the further difficulty® in 
the application of the argument is what 


is the kind of headship (spiritual or secular) - 


that qualified the head of the mutt for the 
‘headship of the Devaswom? This itself 
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depends on usage and we have no materials 
to answer the question preperly. Again, 
while conceding that a distinction may 
exist between the management and spiritual 
headship [see Arunachellam Chetty v. Ven- 
katachalapathi Guruswamigal (4) and Nata- 
raja Tambiran v. Kailasam Pillai’(5)] in 
certain cases, it is doubtful whether, when 
the office is only one, we can split it up 
into two. f 
A second point raised by Mr. Rama- 
chandra Ayyar is that we can go into the 
validity of the order of the Cochin Govern- 
ment, in so far as it affects an institution in 
British territory and if we find it not justifi- . 
ed, refuse to recognize it in so far asit is 
sought to be applied to the Pudukode Devas- 
wom. This contention raises interesting ques- 
tions of Private’ International Law and has 
been ably argued on both sides. But, in the 


‘view taken by us, it need not be pursued. 


I agree with the order proposed by my 
learned brother regarding substitution. 

Reilly, J.—I agree that whatever may 
be the exact effect of the order of the Cochin 
Government on the position and rights of 
Narayana Bharati in the Naduvil Mutt, it 
has not been proved that according to the 
usage of the Pudukode Devaswom he has 
been divested of the office of trustee of 


- that Devaswom, He must, therefore, be 


recognized as trustee of the Devaswom 
entitled toconduct litigation on its behalf. 
This petition must be dismissed with costs. 

Respondent, Narayana Bharati, will be 
substituted for petitioner as appellant in 


-Second Appeal No, 1080 of 1922. 


‘Memorandum of costs will follow, 
vN. Y. l 
Z. K. Petition dismissed. 
(4) 53 Ind. Cas. 288; 43 M. 253; 37 M. L.J. 460; 
(1919) M. W. N. 850; 17 A. L. J. 1097; 10 L. W. 642; 26 
M. L, T. 479; 24 ©. W. N. 249; 46 I. A. 204; 22 Bom. L. 
R. 457 (P. O.). 

(5) 57 Ind. .Cas, 564; 44 M. 283; (1920) M. W. N. 371. 
89 M L. J. 98; 18 A. L. J. 1041; 25 O. W. N. 145; 13 L; 
W. 301; 48 I. A. 1 (P. 0). : 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Orvit Suit No. 23 oF 1921, 
April 28, 1925. 
Present :—Mr. Raymond, A. J, C. 
MULIBAIJ—PLAINTIFP 
© versus ° 
SHEWARAM MENGHRAJ—DEFENDANT. 
Contract Act (IX of 1872), 6. 45—Partnership—Suy 
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by one partner to regover debt due to partnership, main- 
tainability of—Other partners, whether necessary 
parties—Transfer og Property Act (IV of 1882), s. 180 
—Assignment of igiterest, mode of. 

Ordinarily all the individuals constituting a partner- 
ship are necessary parties to a suit to recover a debt 
due to the partnership. Where there are several 
partners in a firm and only one of them filesa suit to 
recover a partnership debt, the suit is not maintain- 
able unless and until the other partners are brought 
on the record. Where, however, one of the partners 
is able to substantiate that the reason for the appear- 
ance of the other partners on the record has ceased to 
exist by reason of their ceasing to have any interest 
in the partnership, the suit is maintainable without 
aie hag the other partners on the record. [p. 113, 
col. 2. 

Section, 130 of the Transfer of Property Act provides 
only one mode of the devolution of the interest of one 
person to another and cannot be said to exhaust all 
other ways and means by which the interest of one 
person may be transferred to another. [p. 113, col. 1.] 


Mr. Dipchand Chandumal, for the Plaintiff, 

Mr. Fatehchand Assudamal, for the De- 
fendant. 

JUDGMENT.—The plaintiff in this 
suit is one Mulibai, wife of Hargundas. 
She states in her plaint that her mother 
Gangabai widow of of Hiranand Lunidaram, 
carried on business in partnership with two 
other parsons, Khushiram and T'eckchand, 
both at Karachi and in Sukkur under the 
name of Hiranand Lunidaram, At Karachi 
the firm of Hiranand Lunidaram did some 
commission agency business for the defend- 
ant, and itis alleged that on this commis- 
sion agency business, there is a sum of 
Rs. 3,398 odd due and payable by the de- 
fendant after the death of Gangabai. The 
plaintiff who describes herself as the only 
heir of Gangabai filed a suit against the 
two other partners fora dissolution of the 
partnership andsettlement of the partner- 
ship account. The Suit No. 66 of 1917 was 
decreed by Sub-Civil Court of Sukkur and 
under this decree the plaintiff alleges that 
she alone became entitled to all the assets 
and liabilities of the firm of Hiranand 
Lunidaram, and she, therefore claims the 
right to maintain the present suit exclusive- 
ly in her own name and on her own behalf. 

With the consent of the Pleaders of the 
respective parties I confine my decision 
to only one pointin thecase, and that is 
whether Mulibai individually can maintain 
this suit. It has been strenuously contend- 
ed by the defendant that she cannot and 
that the two other partners in the firm of 
Hiranand Lunidaram must be on the record 
either as plaintiffs or defendants. Suit No. 
67 ef 1917 in the Sukkur Sub-Civil Court 
was filed by the plaintiff Mulibai against 


. 
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two persons Khushiram, a brother of 
Gangabai and a partner in the firm of Hira- 
nand Lunidaram and Teckchand who was 
a managing partner of the business carried 
on in Karachi under the name and style of 
Hiranand Lunidaram. The suit resulted in 
a compromise decree, in terms of which it 
was held that the partnership existing be- 
tween Gangabai, Khushiram and Teckchand 
was dissolved on the death of Gangabai, 
and all the assets and liabilities of the 
partnership firm of Hiranand Lunidaram 
were vested in the plaintitf and she alone 
was declared to have a proprietary interest 
in the said firm of Hiranand Lunidarari 
and entitled exclusively to recover all the 
outstandings due to it. A consideration of 
the terms of this decree is important for, 
in my opinion, it throws considerable light 
onthe question raised, whether, Khushiram 
and Teckchand are necessary parties to the 
present suit. 

It is also very significant to observe that 
both Khushiram and Teckchand were ex- 
amined on commission in this case at the 
Both 
were asked “Are you interested in the assets 
and liabilities of the firm of Hiranand 
Lunidaram ?” . And the answers of both 
these witnesses were in the negative. 
16 is abundantly clear from the evidence 
of Khushiram and Teckchand that since 
the decree of the Sub-Civil Court of Sukkur, 
they disclaim all-interest in the firm of 
Hiranand Lunidaram. , The question, there- 
fore, arises whether despite this disclaimer 
and the terms of the aforesaid decree, 
Khushiram and Teckchand are yet necessary 
parties to the present suit, and the suit by 
Mulibai in her individual capacity is un- 
maintainable. Mr. Fatehchand for the de- 
fendant in contending that the suit by 
Mulibai alone is unsustainable relies mainly 
on the provisions of s. 49 Indian Contract 
Act. He argues that under the provisions 
of this section, it was obligatory on the 
plaintiff to place on record the other 
partners in the firm of Hiranand Lunida- 
ram, as they are ® necessary parties. 
According tohim, the decree of the Sub- 
Civil Court, Sukkur was purely one in 
personam and not in rem and herce not 
birding on the defendants who were not 
paries to it and, therefore, whatever be the 
effect of that decree on the partners inter se, 
it is perfectly ineffectual against the present 
defendants. Further, Mr. Fatehchand con- 
tends that if the plaintiff bases her cause. 
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of action on the assignment to her by the 
other two partners of their interest in the 
firm of Hiranand Lunidaram such an assign- 
ment ought to fulfilthe requirements of 
ss. 130 and 131 of the Transfer of Property 
Act and as this is wanting in the present 
suit, the interest of the two other partners 
Jin the firm cannot be said to have devolv- 
ed upon the plaintiff. 

Section, 45, Indian Contract Act is as fol- 
lows:— 

“Where a person has made a promise to. 
two or more persons jointly, then, unless a 
contrary intention appears from the con- 
tract, the right to claim performance rests 
as between him and them, with them during 
their joint lives, and after the death of any 
of them, with the representative of such 
deceased person jointly with the survivor 
or survivors, and, after the death of the 
last survivor, with the representatives of 
all jointly.” 

_ This section is perfectly clear and un- 
ambiguous in its terms, and there can beno 
doubt whatever that in the case of apart- 
nership all the individuals constituting it 
are necessary parties to a suit in which a 
debt due to the partnership is claimed. In 
the present suit, itis not denied that the, 
amount claimed from the defendant was 
due to the firm of Hiranand Lunidaram, 
and, therefore, the right to claim this: 
amount rests with all the partners in this 
firm. The question that now arises is whe- 
ther by reason of the decree of the Sub- 
Civil Court, Sukkur, which unmistakeably 
declares that the proprietary rights in the 
firm of Hiranand Lunidaram after its dis- 
solution are vested in Mulibai exclusively, 
and she alone is entitled to the assets and 
liabilities of the firm, it was still obligatory 
on herto make Khushiram and Teckchand 
parties to the suit eitheras plaintiffs or as 
defendants. The industry and ingenuity 
of the respective Pleaders in this suit has 


not been successful in placing before me’ 


any case law on the subject for my guidance, 
and the point, therfore, seems to be res 
integra. Though no doubt s. 130 of thg 
Transfer of Property Act prescribes certain 
conditions for the assignment by one person 
to another of his interest in any particular 
subject-matter, to my mind this section pro- 
vides one mode of the devolution of interest 
from one person to another, but could not 
be said to exhaust all other ways and 
means by which the interest of one person 

may he transferred to another. In the | 


8 


MULIBAt 2. SHHWaRAM MENGHRAS, ° 


is 
present case, it has been eatabliahed oa the 
strength of the decree of the Sub Civil 
Court that all the rights and interests of 
Khushiram and Teckchand in the firm of 
Hiranand Lunidaram have been assigned 
to the plaintiff, and I, therefore, take, it “that 
there has been a devolution by operation 
of law. To come to any other conclusion 
would be tantamount to rendey the decree 
of the Sub-Civil Court, Sukkur, nugatory. 
. Both Khushiram and Teckchand of their 
free will and consent have relinquished all 
rights to any outstandings due to the firm of 
Hiranand Lunidaram. They have, consent- 
ed to all the proprietary rights in their 
firm being vested in the plaintiff, and they 
have further ratified their consent by their 
unequivocal admission that they have ceased 
to have any interest in the firm of Hiranand 
Lunidaram. Therefore, though there may be 
no doubt astothe normal necessity under 
s. 45, Indian Contract Act of having all 
the partners on the record in a suit brought 
to enforce a -partnership claim, I do not 
think that it is absolutely obligatory to do 
so if one of the partners is able to sub- 
stantiate that the reason. for their appear- 
ance on the record has ceased to exist by 
reason of their ceasing to have any interest 
in the partnership. Nodoubt when there 
are several partners in a firm, and only one 
of them files a suit to recover a partnership 
debt, the suit would be unentertainable 
unless and until the otherpartners areon the. 
record. This is what is really involvedin the 
provisions of s. 45, Indian Contract Act, and 
a contravention of the provisions of the sec- ~ 
tion would be to expose a debtor to harass- | 
ment by a multiplicity of suits. But 
cases may well arise when only one of the 
partners may institute a suit. Thera 
may be collusion between the debtor and 
the other partners, or there may bean as- 
signment of interest by the other partners 
to the partner suing. All the interests of 
the other partners may be devolved by opera- 
tion of law on the partner suing. In these 
and the like cases provided they are 
satisfactorily established the applicability 
of s. 45, Indian Contract Act, to them, in my 
opinion, would cease to exist, 

Mr. Fatehchand for the defendant’ urged 
that the defendant in the present suit was 
not a party tothe suitin the Sukkur Court, 
and the decree therein could have no bind« 
ing effect upon him, The Sukkur suit’was 
as I have observed for the dissolution of 
the partnership and the settlément of the 
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partnership gccounts, and the defendant 
would havano locus standi in that suit by 
the virtue of the decree passed therein the 
defendant can have noreasonable apprehen- 
sion that he is still exposed to the risk of 
having a suit filed against him by the 
other partners in the firm of Hiranand 
and Lunidaram. Hence this objection to 
‘the maintainability of the suit by Mulibai 
alone cannot be allowed to prevail. It 
appears tu me that it has been clearly: 
established that Mulibai alone is competent 
to sue and thesuit by her is, therefore, 
maintainable. 

Suits Nos. 156 and 194 of 1921 have also 
been filed by the same plaintiff Mulibai 
‘in her individual capacity against other 
debtors of the firm of Hiranand Luhidaram 
and the same question as to hercompetency - 
tosue alone has been raised by the Pleaders 
in either suit, I have heard the arguments 
of the Pleaders representing the defendants 
in these two suits, and it would suffice to 
embody my finding in the same judgment, 
‘There is only one point of difference be- 

tween Suit No, 230 of 1921 and. the two 
latter suits, and that is the absence of the 
‘evidence of the two other partners 
Khushiram and Teckchand, but this does 
hot alter my opinion as to the maintainabili- 
‘ty of the suit by Mulibai alone, for the 
decree in the Sukkur Court, in my opinion, 
stands equally effective in all three suits. 
7 AK Order accordingly. 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decreg NO, 1332 
oF 1923. 

. April 2, 1925, 

Present:—Mr. Justice Pearson and 
Mr. Justice Chakravarti. 

- RAJ KRISTO GHOSE—Puatstirr— . 

- APPELLANT 

| versus 

BATA KRISTO GHOSE—Dersnpant— 

RESPONDENT, 

Landlord and tenant-—Bagat land-—Lease fer term 
of years —Hjectment—-Tenant, liability of. 

Where a lease is granted of a piece of bagat land 
for a term of years containing no indication that the 
tenagt is to be treated as a ratyator that the pur- 
pose of the tenancy is agricultural or horticultural, 
the lessee is bound by the contract which he has 
made and muste give up possession of the land after 
ths expiry of the term of the lease. [p. 115, col, 1.] 


BATA ERISTO GROSH. fö t. 0. 1923) 


Appeal against a decree of the District 
Judge, Hooghly, dated the 7th of April 
1923, reversing that of the Munsif, First 
Court at Sarampur, dated the 18:h of June 
1919, 

Babu Peary Mohan Chatterji, for the Ap- 


“pellant. 


Babu Shib Chandra Palit, for the Re- 
spondent. 

JUDGMENT.—This appeal arises out 
ofa suit brought by the plaintiff for re- 
covery of possession of certain lands on the 
allegations that he let out these lands to 
the defendant for a period of nine years and 
the defendant executed a kabuliyat on the 
28th June 1908, This suit was brought 
after the expiry of the term of the lease 
after notice to quit was served upon the 
defendant. The defence of the defendant 
was that he never executed the kabuliyat and 
that the plaintiff was a niskardar, therefore - 
he was a tenant under him and that, there- 
fore, the defendant was a ratyat and as such 
was not liableto ejectment after the expiry 
of the term of the lease. . 

The Court of first instance found that the 
defendant did execute the kabuliyat and that 
the lands were garden lands and let out to 
the defendant not as a raiyat, and as the term | 
of the lease had expired he gave a decree 
for possession to the plaintiff, 

On appeal by the defendant there was a 
remand by the lower Appellate Court and on ` 
asecond appeal to this Court that order of 
remand was modified and ultimately the 
case went again before the Trial Court and 
the Trial Court again came to the same con- 
clusion as it did before and gave a decree 
to the plaintiff for possession. Against that 
decree the defendant appealed to the learn- 
ed District Judge who has reversed tha 
decree of the Munsifand has dismissed the 
plaintiff's suit. i 

The learned District Judge begins by 


saying that because the plaintiff is a nis- 


kardar, therefore, the defendant must bea 
raiyat, a conclusion which does not neces- 
sarily follow. The main question was what 
was the status of the defendant upon a 
proper and true construction of the lease . 
under which he entered into possession. 
The learned District Judge does not at all 
diréct his attention to that question as the 
primary question, because he has ‘already as- 
sumed that the defendant must be a raiyat. 
The learned District Judge, however, finds 
that as the kabuliyat shows that there are 
some fruit trees on the laid the purposg 
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of the tenancy must necessarily be horticul- 
_ tural and on that finding he dismisses the 
plaintifs suit, f 

Tne present appeal, as 1 have already 
stated is by the plaintiff. The learned Vakil 
for the appellant contended that ona proper 
construction of the kabuliyat the learned 
District Judge ought to have held that the 
defendant was not a raiyat but was a tenant 
ofa piece of as the kabuliyat described, bagat 
land. The kabuliyat it was submitted does 
not show that the lease was intended for 
‘agricultural or horticultural purpose, and, 
therefore, the defendant could not invoke the 
provisions of the Bengal Tenancy Act for 
resisting the plaintiff's claim. 

Weare of opinion that the contention of 
the appellant is well-founded. Thekabuliyat 
shows that the lease was for a piece of 
bagat land and it contains no indication 
that the defendant was to be treated asa 
raiyat or that the purpose of the tenancy 
was agricultural or horticultural. The 
limitation as to the rights of the defendant 
inlicated in the kabuliyat would clearly 
show that the lease was neither intended to 
be an agricultural lease nor a horticultural 
lease. We think, therefore, the defendant 
is bound by the contract he made, that is 
to give up possession of the land after the 
expiry of nine years. . 

In this view we think the decree made by 
the learned Munsifis correct and we restore 
_ that decree with costs both of this Court and 

of the lower Appellate Oourt.. 

Z. K. Appeal decreed, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SecoxD CIVIL AppeaL No. 143 or 1924, 
July 15, 1925. < 
Present :—Mr. Simpson, A. J. O. 
SRIPAT AND 0#HERS —DEFENDANTS— 
APPELLANTS 
versus be 
HUBDAR AND OTHERS—PLAINTIFES— 
RESPONDENTS. i i 
Civil Procłdure Code (Act V of 1908, O. XLI, v.11 
~--Lppzal purporting to be within time—So8nmary 
rejection as time-barred —Appellate Court, duty of— 
Limitation ct (IX of 1998), s. 5--Appeal filed beyond 
pie ante akon, of timz—Diligence of appel- 
Under O, ALI, r. 11, C. P. O., tha Court is bound to 
fix date for ‘hearing an appellant, Where the 
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memorandum of appeal is in order and at least pw- 
ports to be within time, it is not open to the Court to 
a ae appeal summarily as time-barred. [p. 116, 
col. 1. 

In a case, judgment was given by the First Court on 
30th May 1923. The period of limitation for appeal 
was 30 days. 3lst May was the last working day of 
the Court. Application for copy was madeon 2nd 
July 1923, the day on which the Court re-opened. 
The copy was ready for delivery on 14th August but 
it was despatched by post and received by the 
applicant on -17th August. The Court was again 
closed on that date, and the appeal was filed before the 
District Judge on 27th August, the day on which the 
Court re-opened : 

Held, that the appellant acted with due diligence 
and was entitled to have the time extended under the 
provisions of s. 5 of the Limitation Act. [p. 116, col. 
9 : 


Miscellaneous appeal against an order 


of the District Judge, Fyzabad, dated the 


30th August 1923, confirming that of-the 
Subordinate Judge, Sultanpur, dated the 
30th May 1928. i 
Mr. Haidar Husain, for the Appellants. 
Nr. G. N. Misra, for the Respondents. 


JUDGMENT.—This is a second appeal, 
For the purposes of my present decision 
it is not material what the suit was. As 
a matter of fact it was a suit for parti- 
tion, and I believe the substance of the 
first appeal was an objection to the actual 
partition by metes and bounds, which had 
been suggested by a Commissioner appoint-. 
ed by theCourt. The appeal came before 
the learned District Judge of Fyzabad, and 
he passed judgment in these words, “I have 
examined the record and find that the’ 
appeal is clearly beyond time and I, 
therefore, reject this appeal. summarily as 
being time-barred.” _ f 

This order was passed-without fixing any 
date for hearing the appellant, and without 
hearing the appellant. The date of this 
judgment is 30th Aŭgust 1923. The appel» 
lant applied in review on the lst of Decem- 
ber 1923. That application was dismissed 
on 19th January 1924 on two grounds. The 
first ground was that no such application 
lay, because the conditions laid down in 
O. XLVII, r. 1 had not been complied 
with. The second reason was that the 
District Judge came to the conclusion, 
after hearing applicant’s Pleader, that the 
applicant had been beyond time. The 
present appeal was filed on the 19th ° 
January 1924. 

- The first objection taken against the 
present appeal is that it is beyond*time. 
On this point I hold that it is within 
time, The application for* review was, in 
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my opinion,-a proper application, The 
learned Judge thas not specified in what 
respect the pfovisions of O. XLVII, 7.1 
were not complied with. The applicant 
considered himself aggrieved by a decree 
from which no appeal had been preferred. 
The dedree he complained of was made, 
in my opinion, in contravention of the 
law, seeing that under O. XLI, r. 11, a Court 
is bound to fix a date for hearing the 
appellant, and to hear him if he appears 
on that date. I do not think the judg- 
ment could be supported as having been 
mide under O. XLI, r. 3, becausé the 
memorandum of appeal was in order, and 
at least purported to be within time. I, 
therefore, proceed to hear this appeal. 

It might be open to me to proceed 
merely on the ground that the learned 
District Judge was wrong in his procedure, 
and ought to be directed now to fix a 
date -for hearing the appellant or his 
Pleader; and then to pass orders accord- 
ing to law. But the learned Judge, in 
hearing the application for review, pro- 
nounced a decisicn with regard to limita- 
tion, and the question of limitation has 
been argued before me. I prefer, therefore, 
to decide the question of limitation now. 

. The date of the judgment of the First 


. Court was 30th May 1923. The period 


of limitation is 30 days, which period 
would end on the 29th of June 1923. 
The appeal was in fact presented on the 
. 21th of August 1923, the date of the 26th 
in the affidavit is a slip). The period 
spent in obtaining a copy is to be com- 


= puted from the,2nd July 1923, when the 


application for copy was made to the 4th 
of August 1923, when the copies were 
posted to the appellant. The appeal is, 
therefore, beyond time” according to. the 
rules of computation laid down in s. 12 
of the Limitation Act. But these rules 
operate very harshly against the appellant 
in the present case. The case is one for 
extension of time unders. 5 of the Limita- 
_ tion Act. Judgment was delivered on the 
30th of May. The 31st was the last work- 
ing day before the vacation. If the law 
is applied strictly, the appellant had to 
read and consider the judgment, to come 
to a decision whether he would or would 
not appeal, and file an application for 
copy of the judgment and decree, allin 
.one day. It is unreasonable to expect him 
to get so much done in the time. Ordi- 
narily the Legislature allows a month for 
. 
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this purpose. This period may be cut down 
to any reasonable limit, but itis not reason- . 
able to cut it down to twenty-four hours. 
Accordingly, I accept the application for 
copy on the 2nd of July, which was the 
very day on which the Courts opened 
after the vacation, as equivalent to an 
application made a month earlier. The 
applicant could have got his copies on 
the 14th of August by presenting him- 
self at the Judge's Court, but I do not 
consider that he forfeits his claim to in- 
dulgence because he arranged to have 
the copies sent to him by post. They 
were despatched on the lth of August 
and they reached him on the 17th of 
August. These three days cannot be 
excluded from the computation under s. 12 
but they may be reckoned in considering 
the question of indulgence under s. 9, 
On the 17th of August the Courts were 
closed, and they did not re-open- again 
until the 27th of August. The appeal 
was filed on the 27th of August. A 

I find, therefore, that the appellant acted 
with due diligence, and ought to have 
had the time extended under the pro- 
visions of s. 5 of the Limitation Act. 
Orders under s. 5 are discretionary orders 
and if the discretion had been exercised 
by the District Judge one way or the 
other, I should have hesitated before 
upsetting his-order, but I do not find, 
either in the judgment on the appeal, or 
in the order rejecting the application for. 
review, that this descretion has been 
exercised by the District Judge. It may, 
therefore, be exercised by me now, and 
I do so exercise it, and extend the period 
of limitation, and direct the learned 
District Judge to proceed to hear the’ 
appeal as ifit had been presented within 
time. No order as to costs. 

N. BH. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Wirsr CIVIL ArrEaL No. 234 or 1922, 
July 15, 1925. 
Present :-—Mr. Justice Kanhaiya Lal 
and Mr. Justice Lindsay. ° 
L&la NARAIN DAS alias RAM 
DAYAL—PLAINTIFF—APPELLANT 
veETSUS 
RAM CHANDRA AND ANOTHER— 
DEFBNDANTS—- RESPONDENTS. 
Civil Procedure Code (Aet V of 1905), 99.2 (14), 06~ 


(90 L. O. 1925) 


Sale by Receiver with approval of Court, whether 
sale under decree or order—Sale certificate, whether 
necessary—Section 66, applicability of. 

Section 66 of the ©. P. C. refers only to a case 
where there has been a sale in execution of a 
decrees. fp. 118, col. 1.] 

A sale bya Receiver with the approval of the 
Court is not asale in pursuance of any decree or 
order of the Court and in the case of such a sale the 
Court does not grant a sale certificate nor does it 
confirm the sale. Section 66 of the C. P. O. has no 
application to the case of such a sale. [p. 118, col. 2.) 

First appeal from a decree of the Sub- 
ordinate Judge, Muzaffarnagar, at Meerut, 
dated the 27th February 1922. 

Mr. P. L. Banerji, for the Appellant, 

Mr. H. K. Mukerji and Dr. S. N. Sen, for 


the Respondents. 


JUDGMENT.— After hearing the argu- 
ments in this case we are of opinion that 
the decree of the Court below must be 
reversed and the suit must besent back 
for disposal on the merits. ` 

The case is a somewhat peculiar one. 
The plaintiff Lala Narain Das alias Ram 
Dayal brought this suit originally against 
Ram Chander son of Kanhaiya Lal praying 
. for his ejectment from a certain shop 
situated in Mandavi Ghalla in the city of 
Meerut. 

The title which the plaintiff asserted to 
this shop was that it had been bought by 
his own brother from a Receiver who had 
been appointed by the Court ina partner- 
ship suit. The plaintiff asserted that his 
brother, whois also called Ram Chander, 
had purchased this property really on his 
behalf being at that time the guardian of the 
plaintiff who was then a minor. 

Ram Chander son of Kanheiya Lal 
jointed issue regarding this question of title 
and stated that the title to the shop was not 
in the plaintiff but was in him. He stated 
that the purchase which had been made by 
Ram Chanderson of Khem Chand (that 
is to say the brother of the plaintiff) was 
a purchase madeon his, defendant No. 1's 
behalf, and he, therefore, insisted that Ram 
Ohander son of Khem Chand should be 
made aparty tothe suit. This was done 
and the case then proceeded. x 

Tt appears that Ram Chander, the defend- 
ant No. 2, the brother of the plaintiff, pur- 
chased this’shop on the 13th of September 
1914 in the course of asale madeebya 
Receiver under the directions of the Court. 
. The suit in which this Receiver was ap- 
pointed was Suit No. 485 of 1911. We have 
_ at page ll of ourrecord the report of the 

Receiver, which was dated the 15th of 
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September 1914 and which “shows that he 
held an auction of certains shops on the 


13th September 1914 and thit shop No. 1- 


was sold to Ram Chander son of Khem 
Chand. The Receiver asked the Court to 
confirm the sale. Then we find that by 4 
proceeding dated the 17th DecemBer 1914 
the Courtconfirmed the sale in favour of 
the purchaser Ram Chander son of Khem 
Chand. A copy of this ordér is at page 
12 of our record and it purports to be an 
order under O. XXIr. 92 (1) ofthe 0, P. 0, 
Later on the certificate as provided by 
O. XXI, r. 94 was granted to Ram Chander 
son of Khem Chand. mt 

These facts, being established the defence 
which was put forward in the present suit 
was that asalé certificate having issued to 
Ram Chander 
suit was barred by the provisions ofs. 66 
of the C P.C. Section 66 (1) provides 
that no suit shall be maintained against 
any person claiming title under a purchase 
certified by the Courtin such manner as 
may be prescribed on the ground that the 
purchase was made on behalf of the plaint- 
iff or on behalf of someone through whom’ 
the plaintiff claim. 


Clearly if this provision is applicable to 
the facts of the case now before us the 
plaintiff is out of Court. It has, however, 
been argued thatin the circumstances of 
this case this section has no application at 
all and having sent for the record of Suit 
No, 485 of 1911 weare satisfied thats 66 
has nothing to do with this case and that 
although a sale certificate under the pro- 
visions of O. XXI, r. 94 was issued that is 
no bar to the plaintiff's claim here, The 
facts may be briefly stated as follows:—Suit? 
No. 485 of 191lin the Court of the Sub- 
ordinate Judge of Meerut was asuit brought’ 
for dissolution of partnership and for the’ 
taking’ of accounts. In that suit the 
plaintiffs were Ram Chanderson of Kanhaiya 
Lal (defendant No.1 in the present suit) 
and his minor son Ragho Mal. The defend- 
ants were Chhajju Mal, 
others. 


It appears froma reference to the record | 


that after the institution of the suit a 


‘Receiver was appointed to take charge of 


the partnership property. 


Eventually a preliminary decree was 
drawn up in the manner indicatedein O. 


XX, r. 15 declaring the rights of the partics: 


and giving directions as ta how the pro- 


son of Khem Chand the- 
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perty was tobe realized and administered. 
After this preliminary decree had been 


- passed we find from the record that the 


Receiver reported to the Subordinate Judge 
that there were a number of decrees out- 
standing against the firm consisting of the 
parties to the case. The Receiver informed 
the Subordinate Judge that the creditors 
were pressing their claims and were obtain- 
ing orders of attachment fromsthe Court 
of the Additional Subordinate Judge of 
Meerut. He represented to the Court that 
the money owing to these judgment-credi- 
tors was a very substantial sum about 
Rs. 40,000 (forty thousand rupees) and he 
pointed out that interest was accumulating 
on these decretal amounts very rapidly. 
He, therefore, suggested to the Court thata 


certain portion of the partnership property 


might be sold in order to satisfy these 
decretal debts which were binding upon 
the partners, and we find from the order- 
sheet that the Subordinate Judge gave the 
Receiver authority to do his best for the 


parties and to sell whatever. property he. 


thought fit in order to satisfy as far as pos- 
sible the demands of the decree-holders 
and in orderto prevent further accumula- 
tion of interest. 


It was in pursuance of this order that 
the Receiver sold the shop with which we 
are now concerned on the 13th September 
1914. It is to be noticed that this sale 
was made long before the final decree in 
the partnership suit was passed. We may 
further mention that it appears from the 
record that the parties agreed to have this 
sale madeby the Receiver in order to pre- 
vent the accumulation of these judgment 
debts; and-lastly we have to mention that 
this matter came up before this Court in 
the course of appeal*and the order of 
the Subordinate Judge empowering: the 
Receiver to sell the property was affirmed. 


We haveit, therefore, that the sale to 
Ram Chander son of Khem Chand defend- 


„ant No. 2 in this suit was a sale by a 


Receiver which took place in the circum- 
stances to which we have referred and we 
do not see how it is possible to apply the 


` provisions of O. XXI toa saleof this kind. 


There certainly was no sale in execution of 
decree and it seems to usthat s. 66 of the 
Code refers to a case where there has 
been asale in execution of decree. Part 2 
of the C. P. CO. in which s. 66 is to be 
found relates to,execution and O. XXI also 
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relates to the execution of decrees. and 
orders. f 

It has been argued before us that we 
ought to treat thissale as having been made 
in the execution of a decree because it was 
made under directions which were contain- 
ed in the preliminary decree. We donot, 
however, think that thatargument is sustain- 
able. A preliminary decree is not capable 
of execution. Further wedo not see how 
it is possible to describe this sale as be- 
ing asale in execution either of a decree 
or order. Itis not, as we have said, a sale 
in execution of decree nor isit a sale in . 
pursuance of an “order” as definedin s. 2 
(14) of the ©. P. ©. “Order” means the 
formal expression of any decision of a 
Civil Court which is not a decree, but 
when the Subordinate Judgein the course 
of the proceedings in Suit No. 485 of 1911 
gave authority to the Receiver to sell the 
property he was not issuing any order in 
this sense. He was not deciding anything 
between the parties to the case, He was 
simply giving a direction to the Receiver 
to dispose of the property for the benefit 
of all the parties to the suit, We are satisfi- 
ed, therefore, that this sale was not carried 
out in pursuance of any decree or order as 
defined above. Thelearned Counsel for the 
appellant has referred us to a case which 
seems to be in point, reported in Golam 
Hossein Cassim Arif v. Fatima Begum (1). 
The learned Judge in that case pointed out 
that a sale by a Receiver was not a sale by 


the Court but a sale under the Court and 


that in such cases the Court does not grant 
a sale certificate nor does it confirm the 
sale. Thelearned Judge differed from the 
previous decision of a Single Judge of the 
same Court to be found in Minatoonnessa 
Bibee v. Khatonnessa Bibee (2). We may 
also refer to another case to be found in 
Parvathammal v. Chokalinga Chetty (3) 
which supports the argument of the learn- 
ed Counsel for the appellant. There it was 
held that an order under s, 34 of the 
Guardians and WardseAct directing a 
guardian to paya sumof money out of his 
wafd's estate for the marriage expenses of 
a. person dependent on his ward is neither 
a decree nor an order executable as a 


‘decree under the C. P.O. The learned Judge 


(1) 6 Ind. Cas. 300; 16 C. W. N. 394. 

(2) 210. 479; 10 Ind. Dec. (xN. s) 949. : 

(3) 41 Ind. Oas. 341; 41 M. 241; (1917) M. W. N, 602; 
6 L. W. 526, a 


had 
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referred to the definition of the term “order” 
in s.2(14) ofthe 7.P.G. > 

We hold, therefore, that in the present 
suit the defence cannot be put forward 
that the sale certificate issued to Ram 
Chander defendant No.2 is a bar to the 
maintenance of the present suit. The fact 
is that had the proper procedure been ob- 
served there would neither have been an 


order confirming the sale nor any certificate. 


issued under the provision of O. XXI, r. 94. 
The procedure which was adopted was out 
of order. We, therefore, allow the appeal, 
set aside the decres of the Court below 
and send the case back to the Subordinate 
Judge of Muzaffarnagar for disposal on 
the merits. Costs here and hitherto will 
abide the result andin this Court will 
include fees on the higher scale, 
Z, K. Appeal allowed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Civit APPEAL No. 373 or 1924, 
August 19, 1925. 
Present :—Mr. Dalal, J.C. 
GHUTUR SINGH—P arintirF—APPELLANT 
oe Versus 
PHULANG SINGH AND OTHERS— 

DEFEN paNTS—-RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XLVII, . 


7. 1—Appeal pending—Review, whether should be 
granted—Review granted during pendency of appeal, 
effect of, - 3 


There is no necessity to granta review of a decree ` 


“while an appeal against the decree by the applicant 
for review is pending, inasmuch as the applicant can 
get w decree modified in the Appellate Court. [p. 120, 
col. 1. 

Where, however, a review is granted against a 
decree which is under appeal, the appeal becomes in- 
compsatent aad cannot be procasded with. [ibid.] 

_ Appeal against the judgment and decree 

of the Additional Sub-Judge, Gonda, dated 
the 17th May 1924, reversing those of the 

Munsif, Utraula,. dated the 19th December 

1922. 

Mr. Bishambhar Nath Srivastava for. MT, 
Bisheshwar Nath Srivastava, for the Appel- 
lant. . 

Mr. Ram Chandra, for the Respondenés. 

ORDER.—There has been a lot of con- 

- fusion in the proceedings here. A Munsif 

of Utraula passed a decree for pre-emption 

directing depogit of Rs. 1,160, The vendee 
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Phulang Singh appealed to “the District 
Judge who transferred the appeal for de- 
cision to the Additional Subordinate Judge, 
The appeal was filed on 19th Jdnuary 1923 
and on8th January 1923 the plaintiff had 
applied to the Munsif’s Court for review. 
This application for review had an un- 
fotunate history. The District Judge 
thought that the Munsif who took the place 
of the Munsif who had passed the decree. 
had not jurisdiction to entertain the appli- 
cation for review, so he transferred the 
application to one Court and then finally 
to the Court of the Subordinate Judge. 
On 6th October 1923 the Subordinate 
Judge Pandit Shiam Manohar Shargha 
accepted the application for review and 
altered the pricefrom Rs. 1,160 to Rs. 460. 
Obviously the decree then became one 
passed by the Subordinate Judge. 

The appeal filed on 19th January 1923 
proceeded on its course and the Additional 
Subordinate Judge decided it. : 

This is a second appeal from the appeal 
heard by the Additional Subordinate Judge. 
Before I had noticed that the application 
for review was granted by a Subordinate 
Judge and not by a Munsif, I was. pre- 
pared to have the appeal to the lower 
Court amended so that it may read as 
an appeal made from the decree of the 
6th of October 1923. The plaintiff-appel- 
lant’s learned Counsel here rightly pointed 
out that the appéal should have been 
made from the decree of the 6th October 
1923; but as that view would have caused 
grave injustice to the defendant-respond- 
ent Phulang Singh I proposed to adopt 
the remedy of having the appeal to the 
District Judge filed on 19th January 1923 
altered in the manner stated above. i 

This cannot be done now because Sub- 
ordinate Judge canno? hearan appeal from 
a decree passed by another Subordinate 
Judge. The lower Appellate Court of the 
Additional Subordinate Judge ought to 
have discovered this difficulty, 

The only course open now is to set aside 
all the proceedings and to direct the de- - 
fendant-vendee Phulang Singh to appeal | 
to the District Judge from the decree of 
the 6th of October 1923. Such an appeal 
would really be time barred. However, on 
accovnt of the circumstances of the present . 
casg I give a direction to the District ` 
Judge toadmit the appeal under s. 5 of 
The mistake really 
was commitled by the Subordinate Judge 


= 14 


* 120 MUTSADDI LAL V. 


who: grantede a review while an appeal. 
from .the original decree was pending.- 
There was no hecessity for the review while 
an appeal from the original decree was 
pending, because the plaintiff-respondent- 
in the Appellate Court could have got the 
decree modified: in the Appellate: Court 
[See provisions of O. XLVII, r. 1 (2), 0. P. C.] 

I quash all the proceedings in appeal 
and declare that the appeal to the Sub- 
ordinate -Judge became incompetent on 
the granting of the review. The decree 
of the lower Appellate Court is set aside. 

At the same time I direct that if an 
appeal is filed by Phulang Singh from the 
decree of 6th October 1923. it shall be ad- 
mitted by the District Judge of Gonda 
under s. 5, Limitation Act. I am afraid 
that nothing more can be done to help 
Phulang Singh. The attention of the Dis- 
trict Judge shall be drawn particularly to 
this judgment of mine. Phulang Singh is 
directed to file-an appeal, if he so desires, 
within one month of to-day's date. 

Costs of the lower Appellate Court and 
here shall be borne by the parties. 

Z.K. 
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ALLAHABAD HIGH COURT. 
© Cıva Reviston No. 68 or 1925. 
July 9, 1925. 

Present :—Mr. Justice Kanhaiya Lal. 
MUTSADDI . LA L—DEFENDANT— 
APPLICANT 

versus | 
BHAGWAN DAS—PLAINTIFF— OPPOSITE 


PARTY. 
Limitation Act (IX of 1908), Sch. I, Arts. 7, 102— 
Weighman's wages, suit for—Limitation. 
A weighman employed to work at a shop is not a- 
house-hold servant, nor is he an artisan, nor a mere 


- labourer. He may be regarded in fact as a shop- 


keeper's assistant, A suit by a weighman for his 
wages is, therefore, governed by Art. 102 and not by 
Art. 7 of Sch. I to the Limitation Act. 


Civil revision from an order of the Judge 
of the Court of Small Causes, Allahabad, 
dated the 16th January 1925. ` 

Mr. Bhagwati Shankar, for the Applicant. 

Mr. S. B. Johari, for the Opposite Party. 

JUDGMENT.—tThe plaintiff was em-. 
ployed as a weighman in the shop of the 
defendant on a fixed monthly remuneration 
of Rs? 13 per’ mensem. He claimed his- 
wages from the 12th February 1921 to the 


e s 
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2nd February 1922 which the Court below 
has allowed for a period of three years prior 
to the suit, 

The question for determination is whether 
Art. 7 or 102 is applicable to the suit: 
Article 7 applies to suits for the wages of a 
house-hold servant, artisan or labourer and 
provides a limitation of one year from the 
date when the wages accrue due. Article 102 
applies to a suit for wages not otherwise | 
provided for and allows a period of three - 
years from the date when the wages accrue 
due. As stated by Stroud (Judicial Dictionary, 
2nd Edition, page 2205) wages include pay- 
ment for any services; yet in general the 
word salary is used for payment of servants 
of a higher class and wages is confined to 
the earnings of labourers and artisans 
[Gordon v. Jennings(1)]. A labourer is defined 
as a man who digs and does other work of 
that kind with his hands. Buta cdrpenter 
is not called a labourer because though he 
works with his hand his work requires skill 
and training [Morgan v. London General 
Omnibus Co. (2).] A labourer, according to 
Wharton, is a servant in husbandry or 
manufacture not living intra menia who 
labours in a toilsome occupation and does 
work that requires. little skill as distin- 
guished from anartisan (Bouviers Law Dic- 
tionary, Volume lI page 1819). A weighman 
employed to work at a shop is not a house- 
hold servant nor is he an artisan. - He 


“cannot be treated as a mere labourer em- 


ployed to do task work, that isto hold the 
scales and weigh goods in a shop for a 
monthly salary. He can be asked to do. 
other work of the shop when free.. He 
has to count and add up, and may have . 
also perhaps to calculate the price on the 
total quantity weighed and his work, there- 
fore, cannot be treated as purely manual 
labour so as to make Art. 7 of the Act 
applicable. He may be regarded in fact a 
shop keeper’s assistant, and Art. 102 has 
been rightly applied to the case. The 
arrears have been long due and interest 
thereon has been propérly allowed. The > 
application, therefore, fails and is dismiss- 
ed®with costs-including feesin this Oourt 
on the higher scale. 

N. H. Application dismissed. 

(1) (1882) 51 L.J Q.B. 417:9 Q. B. D. 45; 46 L. T. 
534; 30 W. R. 704: 46 J. P. 519. ; 

(2) (1884) 53 L. J. Q. B. 352; 130. B. D, 832; 51 L. 
T, 213; 32 W.R. 759; 48 J. P. 503, KA 


+ 
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CALCUTTA HIGH COURT. 
| APPEAL FROM ORDER No, 179 oF 1923. 
March 30, 1925. 
—Mr. Justice Suhrawar dy and 
Mr. Justice Duval. 
NIRANKA SASHI ROY AND ANOTHER—. 
PLAINI 


Present: 





versus 
SWARGANATH BANERJEE— 
DEFENDANT— RESPONDENT. 

Partition Act (IV of 1893), s. 4, application of— 
When and by what Court order can be passed under 
8. 4—Reconveyance to vendor after order under ‘s. 4 
—Civil Procedure Code (Act V of 1908), s. 99 
Appellant's case weak on merits Interference with 
irregular order. 

Section 4 of the Partition Act requires the presence 
of 3 conditions before “the Courtcan take action 
under it: (i) the dwelling house should belong ‘to an 
undivided family; (ii) a share thereof should 
bean transferred to a person who isnot a member 


of such family, and (iti) the transferee should sue 


for partition. [p. 122, col. 1.] 

The operation of s. 4 of the Partition Act comes 

into play after the Court has found that the stranger 
transferee is entitled to partition. In fact no order 
ean be passed under the Partition Act before the 
Court has found that such a transferee has succeeded 
in establishing his claim for a partition of the 
undivided homestead. |ibid.] 
_ A Court of Appealis as much entitled to pass an 
, order under s. 4 of the Partition Act as the Trial 
Court. The word “Court” in the section is not con- 
fined to the Trial Court, and the power conferred by 
the section may be exercised even by an Appellate 
Court. [p. 122, cols, 1 & 2.] 

The right conferred by s.4 may be exercised at 
any time before the final allotments take place. The 
saction does not indicate as to when the willingness 
of a məmber of a family should be signified to the 
Judge to. enable him to pass an order under s. 4. [p. 
122, cl, 2 

Tn a partition suit by a purchaser from a co- 
sharer, the Appellate Court finding the purchaser’s 


title as proved, sent back the record of the case to- 


the Trial Oourt’ for effecting partition. After the 
latter Courthad taken steps towards the appointment 
of a Commissioner for partition, the Appellate Court, 
on an application being made to it, passed an arder 
under s. 4 of the Partition Act: 


Held, that the Appellate Court had not lost its — 


jurisdiction to pass the order it did merely because 
it had sent back the record to the Trial Court and. 
(ibaa. Court had taken some action in the matter. 
ibid 

"Whore an appellani's case is extremely weak on 
the merits, the High Osurt will not interfere under 
s. 99, O. P. ©., withan irregular order of the Oourt 
balow. [p. 123, col. 1.1 f e 


Where a purchaser reconveyed -the property to 
the vendor after ‘an order had been passed by the 
lower Appellate Court under s. 4 of the Partition 
Act the High Court declined to countenange- the 
action, but permitted the vendor, under r. 10, 0. 
XXII, O, P. C., to continue the appeal. [ibid.] 


Appeal against an order of the Subordi- 


coe Judge, Burdwan, dated the 19th March 


NIRANKA SASHI ROY v. SWARGANATH BANERJEE. - ° 


` have, 


.the lower Court”. 
this application was-made the record had: 
gone down to the Trial Court and certain. 
steps were taken towards the appointment of ' 


121- 
Babus. Tarakeswar Pal Choudhury and 
Prakash Chandra Pakr ashta | for the Appel- 


` lants. 


Babus Braja Lal Chakravarii and Susil 
Kumar Bose, for the Respondents. 


JUDGMENT.—This is an appeal. by 
the plaintiff Niranka Sashi Roy against an 
order of the lower Appellate Court passed 
under-s. 4.of the Partition Act. 


The facts of the case are that the plaintifs 
as a purchaser from a co-sharer of the de- 
fendant brought a suit for partition of 
several plots of land one of which was the 
homestead of the defendant. The Trial 


Court dismissed the suit on the finding - 


that the plaintiff and his vendor had failed 
to prove their title to the lands in suit. On 


appeal the learned Subordinate Judge held ` 


that the plaintiff had succeeded in establish- 
ing his title and ordered that the partition 
should be made. Thereupon a preliminary 


decree for partition was passed by the. 


Court of Appeal below on the 28th January 
1922, On the 18th April 1922 the respond- 
ent presented an application before the 
Court of Appeal below purporting to be one 
fora review of its judgment praying that 


-an order may be passed unders.4 of the 


Partition Act of 1893 enabling the defend- 
ant-respondent to purchase the share in the 
homestead from the plaintiff. In the lands 
in suit the share of the plaintiff was 8-annas 
and that of the defendant Swarga Nath 
Banerjee the remaining 8-annas. The 


learned Subordinate Judge considered the 


matter and allowed the defendant's prayer 
and ordered that the “respondent “be per- 
mitted to purchase the share of the aprel- 
lant in the homestead land on payment of 
the valuation of the share to be found by 

‘It appears that ators 


a Commissioner.for partition. Against the 


-order passed by the lower Appellate Court 


this appeal has been preferred by the plaint- 
iff, and the order of the lower Appellate 
Court has been assailed on two grounds, 


first that there was no sufficient ground in’ 


law for the review of the judgment and the 
lower Appellate Court. has acted illegally 


in- granting the review and passing the 


order above referred to; and secondly’ the 
case ashaving gone hack to the Trial Court 
the Court of first appeal had lostits seisin 


of the case and, therefore, had no jurisdic- 


e 


139 ° 


tian to pass the order under the Partition 
ct. o 
With regard to the first ground we do not 
feel called upon to express an opinion as to 
theregularity or otherwise of the proceed- 
ings in review taken before the lower Appel- 
_ late Court. Admitting that these proceedings 
were irregular we do not think that there 
is any substance in the objection of the 
appellant to induce us to interfere with the 
¿order passed by the Court below. Section 
4of the Partition Act as have been held in 
Khirode Chandra Ghosal v. Saroda Prasad 
(1) requires the p:esence of 3 conditions 
before the Court can take action under it: 
jirst, that the dwelling house should be- 
long to an undivided family: secondly, that 
a share thereof should have been transferred 
to a person who is not a member of such 
family, and thirdly, that the transferee 
should sue for partition. All these three 
requisit:s exist in the present case. The 
section directs that if any member of the 
family being a share-holder undertakes to 
buy the share of a transferee who is a person 
not being a member of such undivided 
family the Court shall direct the sale of such 
share to such share-holder. It seems to us 


that the operation of s.4 ofthe Partition- 


Act comes-into play after the Court has 

found that the stranger transferee is entitl- 

ed to partition, In fact no order can be 
passed under the Partition Act before the 

Oourt has fuund that such a transferee has 
, succeeded in establishing his claim for a 

partition ofthe undivided homestead. The 
‘provisions of 8.4, therefore, seem to us to be 
separate and distinct from the decree in the 
suit. It may be said that it really follows 
the decree establishing the plaintiffs claim 
to partition. In our judgment, therefore, 
though the lower AppePlate Court may not 
be correct in treating the defendant's appli- 
cation asan application’ for a review of its 
judgment which it undoubtedly purported 
to be, that Court had jurisdiction to pass the 
order under s. 4 even, after the passing of 
the decree. 

The next objection taken should not also 
prevail. It is said that the lower Appellate 
Court had lost jurisdiction over the case 
after it had pronounced its judgment and 
passed the decree in the plaintiffs appeal. 
As has been held in the case of Pran 
Krishna Bhaduri v. Keshab Chandra Roy 
(2) a Gourtof Appeal is as much entitled to 

(1) 7 Ind. Cas. 436; 12 O. L. J. 525, 

(2) 45 Ind. Cas. 604; 220, W.N. 515; 45 O. 873. 
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pass an order under s. 4 of the Partition Act 
as the Trial Court. In thatcase the prayer 
was made in the written statement before 
the Trial Court. But that Court made no 
order on the prayer.. The Appellate Court 
confirmed the decree of the First Court and 
passed an order under s. 4 of the Partition 
Act. An objection was taken that the Ap- 
pellate Court had no jurisdiction after- the 
final decree in the suit had been made to 
make an order under s. 4. The learned 
Judges thought that the word “Court” is 
not confined to the Trial Court, but the 
power conferred by the section may be exer- 
cised even by an Appellate Court. This 
being conceded it now remains to be seen 
if the lower Appellate Court in this case 
has lost its jurisdiction to pass the order 
merely because the record was sent back to 
the Trial Court and that Court had taken 
some action in the matter. Itis said that 
the proper Court to which an application 
under s. 4 of the Partition Act should be 
made now is the Trial Court. We do not 
say that that is not the Court to which such 
an application might be made. In our 
judgment the right conferred by s.4 may | 
be exercised at any time before the final 
allotments take place. -But we think in the 
present case the learned Subordinate Judge 
did not lose his jurisdiction under s. 4. 
the circumstances that have arisen in this 
case we can not say that the defendant was 
wrong in inviting the Court of Appeal to 
pass an order under s. 4 of the Partition’ 
Act, The Trial Court, if the application 
were made to it, might have said that it was 
bound to carry out the decree of the Appel- 
late Court which was to effect partition of 
all the properties in suit. If, as has been 
held, the Appellate Court had jurisdiction 
to pass the order, we think the defendant 
has taken the easier course in the matter. 
The section does not indicate as to when 
the willingness of a member of a family 
should: be signified to the Judge to enable 
him to pass an order under 8.4, In the 
present case we do not*think that .there 
was any unusual delay. The defendant 
considered his position with regard to exer- 
cising his right of appeal against the 
lower Appellate Court’s decree apd having 
dedided that he should not prefer such an 
appeal he made theapplication to that Court 
under the Partition Act. gis 
Conceding for argument’s sake that the 
proceedings before the Appellate Court 
have been irregular, as we have found that 
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that Court had jurisdiction under s. 4 of 
the Partition Act to make the order it did, 
we think that under s. 99 of the C. P. 0, 
we should not interfere with the order of 
the Court below as on the merits the plaint- 
iffs case is extremely weak. The home- 
steadisa small plotof land with the require- 
ments forthe use of thefamily. The plaint- 
iff is an Ugra-Kshatriya and the defendant 
isa Brahmin. 1t will not be conducive to 
the happiness of either party to allow them 
to live side by side with partition walls erect- 
ed between their rooms, 

It further appears that after the order 
was passed by the lower Appellate Court 
under the Partition Act the plaintiff has 
reconveyed this property to his vendor pre- 
sumably, as has been suggested, with a 
view to avoid the provisions of the Partition 
, Act. Wedo not think that we should lend 
_ countenance to this course. 

In the above view of the matter we dis- 
miss the appeal with costs. Hearing-fee 
three gold mohurs. ; 

There is an application by respondent. 
No. 2 Radharani Debi who had originally 
sold her share in the homestead in suit to 
the plaintiff and who has re-purchased it 
from him praying that she may be substi- 
tuted in the circumstances of thiscase. We 
have directed under O. XXII, r, 10 that she 
be added as an appellant and permitted to 
continue the appeal. . 


8. D. Appeal dismissed. 


= LAHORE HIGH COURT. 
#SECoND CIvIL APPEAL No. 1925 or 1924, 
March 18, 1925. 

Present:—Mr. Justice Martineau. 
KAHAN SINGH AND ANOTHER— 
DEFENDANTS- APPELLANTS 

VETSUS i 
NATHA SINGH AND ANOTHER— 
PLATNTIFFS— RESPONDENTS. ° 

Evidence Act (I of 1872), s. 112—Child born during 
continuance of marriage between mother and alleged 
father—Legitimacy—Presumption. 

The fact that a person was born during the con- 
tinuance of a valid marriage between his mothe? and 
a certain man is, under s. 112 of the Evidence Act, 
conclusive proof that he is the legitimate son of that 
man, unless it is proved that the latter had no access 
to his wife at any time when the child could have 
been begotten. Itis immaterial how soon after the 
marriage the child was born, The only question in 


: ` 
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such a case is whether his mother had no access to the 
man whom she married at any time when the child 
could have been begotten. ° : 

Umra v. Muhammad Hayat, 79 P. R. 1907; 194 P. L. 
R. 1908; 133 P. W. R. 1907, followed. 


Second appeal from an order of the Dis- 
a Judge, Ferozepore, dated the 2Qth May 

Mr. Kanshi Ram, for the Appellants, 

Dr. Nand Lal, for the Respondents. 

JUDGMENT.—On the death of one 
Buta Singh his land was mutated in favour 
of the defendant as hisson. A brother 
and a step-brother of Buta Singh, have 
brought the present suit for a declaration- 


‘that the defendant is not the legitimate 


son of Buta Singh. The suit was dis- 
missed by the Subordinate Judge, but on 
appeal the District Judge gave the plaint- 
iffs a decree, from which the defendant has 
filed a second appeal. 

The learned District Judge has found 
that Buta Singh was married to the de- 
fendant’s mother Bholi on the 2nd August 
1889, and that the defendant was born on 
23rd January 1890, and he thinks that þe- 
cause the defendant must have been be- 
gotton before his mother’s marriage he is 
illegitimate. This isan entirely erroneous 
view of the law. - The fact that the defend- 
ant was born during the continuance: of 
the marriage between his -mother and 
Buta Singh is under s. 112 of the Evidence 
Act conclusive proof that he is Buta Singh's 
legitimate son unless it is shown that Buta 
Singh and Bholi had no access to each 
other at any time when he could have been 
begotten. It is immaterial how soon after 
the marriage the defendant was born [see 
Umra v. Muhammad Hayat (1)), - The 
learned District Judge has discussed at 
some length the question whether the de- 
fendant was treated às Buta Singh's son, 
but this matter is entirely irrelevant. When 
it was found that the defendant was born 
after his mother had been married to 
Buta Singh the only question that remained 
was whether the plaintiffs had proved that 
Bholi and Buta Singh had no access to 
each other at any time when the defend- 
ant could have been begotten. There ig 
not a particle of evidence on the record 
to prove this, and it follows that under 
s. 112 of the Evidence Act the defendant 
is conclusively proved to be the legitimate 
son of Buta Singh. f 

I accept. the appeal, reverse thé lowe; 
To 792P. R. 1907; 194 P. L. R; 1908; 133 P. W.R, 
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Appellate Court's decree and restore the 
decree of.the'Trial Court dismissing the 
suit, The réspondent will pay appellants’ - 
costs in all the Courts. 


Z. K, Appeal accepted. 


—_—_—, 


MADRAS HIGH COURT. 
ORIGINAL Civit Suir No, 207 or 1924, 
February 16, 1925. 

Present :—Justice Sir Kumaraswami, 
Sastri, Kr. 
SHYAMA BHAI—PLAINTIFF 
f ` VETSUS ' 
` PURUSHOTAMADOSS—DEFENDANT. 

Ras judicata—Co-plaintiffs—Grant to members of 
joint family—Nature of property granted-——Lstoppel— 
Setting wp inconsistent cases. 

In order to constitute res judicata between co-plaint- 
iffs, there should be active controversy between them 
and an adjudication upon the pointin dispute must 
have been essential for the purpose of giving a decree 
against the defendant. [p. 129, col. 2.7 

Under the Hindu Law, as interpreted in Madras, 
where there isa grant to two persons, members of a 
joint Hindu family, the ordinary presumption is that 
the grant is to them as co-parceners. [p. 131, col. 2.] 

Case-law considered. 

A person is not precluded from setting in a litiga- 
tion a case inconsistent with the one set up by him in 
a prior litigation. [p. 133, col. 1.] 

Umrao Singh v. Lachhman Singh, 10 Ind. Oas. 285; 
33 “A, 344; 15 O. W. N. 497; 8 A. L. J. 465; 130.L. J. 
519; 9 M. L. T. 507; 13 Bom. L. R. 404; 21 M. L. J. 637; 
14 O. O. 133; 38 I. A. 104; (1911) 2 M. W. N. 242 (P. O), 
relied upon. 

In the absence of proof that a party acted on the 
faith of any representation by the other party, no 
question of estoppel can arise. [ibid.] i 

A contention put forward, in a prior suit in support 
ofa legal argument cannot by itself afford a founda- 
tion for an estoppel. [p. 133, cols. 1 & 2. 

Salf-acquired, property may be impressed with the 
character of joint property if it is dealt with as joint 
family property. [p. 134, col. 2.) 

Rajanikanta Pal v. Jagmohan Pal, 73 Ind. Cas. 252: 
50 0. 439; (1923) A. I. R. (P. C.) 57; 44 M. L. J. 561; 32 
M. L. T. 149; 25 Bom, L. R. 683; 37 C. L. J. 515; (1923) 
M. W. N. 438; 18 L. W. 387; 27 0. W. N. 997; 90. & 
A. L. R. 805; 50 L. A. 173 (P. CO), relied upon. 

Messrs: 9. Srintvsas Iyengar, G. Krishna- 
swımi Iyer and R. Swaminathan, for the 


Plaintiff, 
Messrs. K. Rajah Iyerand V. Ramaswami 
Iyer, for the Defendant. 
JUDGMENT.—This is a suit by the 
plaintiff, who is the widow and legal re- 
presentative of one Goverdhanadoss against 
, ‘the defendant, her deceased husband's 
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brother, for a declaration that the plaintiff's 
husband and the -defendant were members 
of a divided family, that the plaintiff's 
husband was entitled to a half share in all 
the properties devised under the Will of his 
father and that the plaintiff is entitled to 
a half share in the properties, which were 
decreed to the plaintiff's husband and the 
defendant, in ©. S. No. 163 of 1917, for 
partition and delivery to the plaintiff of her 
share and in the alternative for mainten- 
ance at Rs. 500 a month and arrears. 

One Raghunathadoss, who was the father 
of the plaintiff's husband and the defend- 
ant, was carrying on a large business, as a 
jewel merchant: He died about the 20th 
of October 1903, leaving behind him, the 
plaintiff's husband and the defendant, his 
sons. He left a Will, dated the 19th of 
October 1903, which is probated and which 
I shall refer to later on. The Will directs 
the executors, after payment of certain 
legacies, to hand over the residue of the 
estate to the plaintiff's husband, when he 
-attains the age of 23 and the defendant, 
when he attains 21. The executors obtain- 
ed possession and were in management of 
the estate. The plaintiff's husband and the 
defendant filed C. S. No. 163 of 1917, against 
the executors for an account and for pos- 
session of the properties, bequeathed to 
them and a decree was passed in that suit, 
in their favour, in execution of which they 
got possession of the properies, moveable 
and immoveable. A few months after 
getting the decree in that suit, the plaintiff's , 
husband died. í 

The plaintiff's case is that both by virtue 
of the Will of Raghunathadoss and’ the 
decree in C. S. No. 163 of 1917, her husband 


“and the defendant obtained the properties, 


as tenants-in-common and not as joint 
tenants and that she is entitled to one 
half share in the properties, which were re- 
covered in execution and which formed 
part of the properties of the testator Raghu- 
nathadoss: She contegds that by reason 
of the contentions, raised by her husband 
aad the defendant that they took the pro- 
perties as tenants-in-comon, the defendant 
is estopped from setting up any title to 
the properties, by right of sarvivorship, 
ever? assuming that they were not tenant- 
in-common, under the terms of the Will. 
The plaintiff states that on the.date of her 
husband's death, which took place on: the 
28th June 1920, she was a minor 16 years 
old, that she continued to live in cher hus-" 
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band’s house, fora short time and there- 
after she went to live with ker parents, 
that the .defendant who was the de facto 
guardian and who was in possession of the 
properties’ of her husband, is bound to 
account to her for such properties and that 
the defendant in 1924, asserted his rights 
to all the properties by survivorship “and 
declined to hafid over her share to her, 
She states that the defendant in reply to 
a notice setup an arrangement, whereby 
she was only entitled to -the interest on 
Government paper, of the face value of 
Rs. 10,000 of the 3} percent. loan, which 
was set apart for her maintenance and had 
no further rights. She denies any. such 
arrangement and states that even if the 
Angenent is valid, it is not binding on 
er. 
- The defendant filed a written statement, 
wherein he denies that the plaintiff's hus- 
band and he-were divided in interest and 
states that hè, the plaintiffs husband and 
‘their father Raghunathadoss were members 
ofa joint family, that under the terms of 
the Will, the property was given to him 
and his brother, as members of a joint 
family and not as tenants-in-common, that 
the parties are not governed by the 
Mayukha but by the Mitakshara, as they 
migrated to Madras, several years ago and 
have not adopted the law, as prevailing in 
Madras, that in O. 8. No, 163 of 1917, the 
plaintif s husband did not sue asa tenant- 
in-common, or claim a devise as such, that 
the question as to whether he and his 
brother took as “tenants-in-common, or as 
joint tenants was not one of the main issues 
in the suit and was not necessary for the 
determination of that suit, that there can 
be no estoppel, that he never retained pos- 
session of the properties, on the ground that 
they were the separate properties of the 
plaintiff's husband, that till the death of 
the plaintiff's husband, they were members 
of a joint family, enjoying the properties as 
members of sucha fgmily, that he never 
took possession of any of the properties, as 
the guardian of the plaintiff, but that he 
- took the properties, as the surviving mem- 
ber of a joint family, that soon after the 
death of thee plaintiff's hushand, a settle- 
ment was arrived at, in respect of the 
maintenance of the plaintiff, in the presence 
of her father and other relations, interested 
in her welfare, whereby Government pro- 
missory notes of the face value of Rs. 10,000 
Were to be, endérsed over, in her favour 
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and the same set apart, to secure her main- 
tenance and she was to be pait as-and when 
necessary, the interest acer uing on the pro- 
missory notes and she was also allowed to 
have her sridhana jewels of the value of 
Rs. 6,000 that the agreement was, acted - 
upon by all the parties and by the plaint- 
iff, after she attained majority, that she. 
cannot now repudiate it, that the total 
income of the properties never exceeded 
Rs. 300 or Rs. 400 a month and that the 
claim of Rs. 500 a month for maintenance 
is excessive. He denied the correctness of 
the schedule to the plaint. 

The defendant also filed a counter claim, 
stating that the plaintiff is in possession 
of family jewels, of the value of Rs. 4,435, 
which she was allowed to keep for her 
temporary use and that she has not returned 
them, in spite of demands. 

The plaintiff filed an answer to the 
counter-claim, denying that the defendant 
is entitled to any of the jewels claimed, on 
the ground that they were lent to her and - 
stating that her husband gave her some 
jewels . absolutely out of natural love and 
affection, and that she is ‘not in possession 
of any family jewels. She states that the 
claim, if any, is barred by. limitation. 

The following preliminary issue 
settled i— 

Is the nature of the estate taken by the 
plaintiff's husband and the defendant, under 
the Will of Raghunadhadoss res judicata, 
by reason of the decision in C. S. No. 163 of 
1917? 

After hearing: the arguments on this 
issue, I was of opinion that the matter is not- 
res judicata and I intimated to the parties 
that I would give my reasons, after hearing 


was 


‘the suit on its merits: 


The following further issues were rais- 
ed :— 

1. Did the defendant and the plaintiff's 
husband take the properties, under the Will, 
as tenants-in-common, or as joint tenants ? 

2. Is the defendant estopped from plead- 
ing that he tock the properties as a joint 
tenant ? 

Particulars as to the reason for estoppel 
will be given in 14 days. 

3. Did the plaintiff's husband and the 
defendant become divided, by reason of the 
case set up by the 2nd defendant i in C. S. 
No. 163 of 1917, that the parties took, as 
members of a divided family ? 

4, Did the plaintiffs husband and the 
defendant treat the properties, “which they 
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got, under the will, as joint family proper- 
ties, so as to, Bring into operation the law of 
stirvivorship ? ? 

Defendant will give particulars of the 
treatment, which he states constituted joint 
- family property, but which is otherwise 
separate in 14 days. 

5. Was there an agreement between the 
plaintiff's father. and the defendant as 
alleged in para. 17 of the written statement 
and had the plaintiffs father any author- 
ity to act for the plaintiff in respect 
thereof? ; 

6. Assuming that he had authority and 
that there was an agreement, is it binding 
on the plaintiff ? 

7. Did the plaintiff ratify the arrange- 
ment and is she estopped from disputing 
its validity ? 

- Defendant will.give particulars as to rati- 
fication in 14 days. 
8. Did the defendant lend’the plaintiff 


any-jewels, as alleged in the counter-claim, | 


or were the jewels, which the plaintiff ad- 
mits,she has got, given by her husband, 
as alleged in her reply to the counter-claim 
and what is their value ? 

9. Ifitis held that the plaintiff is en- 
titled to any maintenance, apart from. the 
agreement, to what maintenance, arrears 
e maintenance and residence, is she entitl- 
el? - 
Preliminary Issue.—Raghunathadoss, the 
. father of the plaintiff's husband and the de- 


`. fendant, left a Will of which Probate was 


obtained, wherein he gives certain annuities 
to his daughters and directs his executors 
to hand over the residue to his sons, namely, 
the plaintiff's husband and the defendant. 
The material portion of the Will, as trans- 
lated in’ the Probate, runs thus as follows. 
After referring to this illness, the testator 
Bay8. 

WPherefore, as long as I live, I am the 
owner (of my property). After me. my two 
sons (are owners), 1. Elder (son) Babu age 
10; 2. Second (son) Chendulal age 8. These 
(sons) are minors. Therefore, {£ appoint 
four executors...... T appoint these four per- 
sons (executors). These four persons are to 
recover, after my death, whatever I own (in 


the shape of estate, jewellary and outstand-. 


ings) and out of the jewels they may keep 
(intact) such as are fit to be preserved and 
keep a list in writing of the same. (They) 
aré to sell off the rest and invest the sale- 
proceeds in Government bonds and to 
ytilise the Tyterest, for defraying the house- 


KHYAMA BHAT ¥, PURSHOTAMADOSS, 


. 


[80 I. 0, 1925] 


hold expenses and to go on devoting (of 
(spending) the rest of (the interest) for 
(the use of or benefit of) my children, 
according to the custom of our caste and in 
such manner, as my sister Jamu Boi ap- 
proves (or chooses or wishes or directs). 

(They are) to celebrate the marriage of ` 
my sons, in a respectable or decent (liter- 
ally good) way. (Such money as remains 
on hand, after defraying those expenses) 
is to be laid by and to be handed over to 
both my sons, to the elder one when he 
attains the age of 23 and to the younger - 
one, at 21 and take receipts from them (in 
respect, of the same). The boys are to be 
given. a respectable education and are to be 
looked after generally (literally are to be 
protected.”) - . 

The executors obtained Probate of the 
Will and were in possession and manage- 
ment of the estate. The plaintiff's husband 
and the defendants, heing dissatisfied with 
the management of the executors and 
alleging misappropriation, waste and’ 
breaches of trust, filed C. S. No. 163 of 
1917, on the 24th of April 1917, against. 
three of the executors, who were then 
alive: The plaint in that suit, after setting 
out the Will and alleging that the first 
plaintiff was born onthe 16th of November 
1893 and the second plaintiff on the 29th 
of May 1896 and both were of full age and 
entitled to recover the estate, under the 
terms of the bequest, gives various acts of 
breaches of trust, misconduct, and misap- 
propriation. The plaintiffs prayed for an 
enquiry, as to the assets left by the de- 
ceased testator, and the amounts recovered: 
by the defendants, or might have been re- 
covered by them, but for their wilful default 
and neglect, for an account of the monies, 
which the defendants used for their own 
trade, for profits or compound interest at 
half yearly rests, on such sums, for handing 
over to the plaintiffs the properties belong- 
ing ‘to the estaté, of which the defendants 
were in possession, for an injunction and 
for other reliefs. 

e The defendants in that suit filed written 
statements denying all acts of misconduct . 
‘and stating that they acted, in conformity 
with the provisions of the Wilk. 

The plaint was amended and in answer 
to the amended plaint, a plea of limitation 
was raised and that formed the subject- 
matter of the fourth issue in that suit. I 
held that the suit was not barred hy limi- 
tation. . 
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The plea of limitation was raised on two 
grounds. As regards the properties, which 
were admitted to be in the possession of the 
executors, it was contended that on the true 
construction of the Will, the legacies be- 
came payable immediately on the death of 
the, father and that the suit was barred by 
limitation, as it was brought more than 
12 years after the said date. As regards 
the properties which did come into the 
hands of the executors, it was contended 
that as the plaintiffs were members of a 
joint family and as the legacies were im- 
pressed with the- character of joint family 
property and as the first plaintiff attained 
majority more than three years before the 
date of the suit, and was competent to 
give a valid discharge, any claim for dam- 
ages for neglect of duty or breaches of 
trust was barred by limitation. As regards 
the properties, which remained in the 
hands of the executors and actually held 
by them, I held that the suit cannot be 
barred. by limitation, that if they were 
trustees s. 10 of the Limitation Act would 
apply and that’if the suit was one for 
legacy, it became payable only when the 
first plaintiff attained the age of 23 and 
the second plaintiff the age of 21 and that 
they had 12 years from that date to sue. It 
‘is not material for the purpose of this case, 
to refer to this aspect of the case any 
further. As regards the. claim, in respect 
of the properties, which did not come into 
the hands of the executors, and in respect of 
which the ‘claim was based on breaches of 
trust and neglect of duty to get in assets or 
devastavit, alleged to have been committed 
by them, the question was incidentally, 
raised, as to whether the suit was barred, 
on the ground that the plaintifis were 
members of an undivided family and the 
Will gave the properties to them jointly, 
the suit would be barred, as it was brought 
within three years, after the second plaint- 
iff attained majority. I may state, in this 
connection, that there was nothing in the 
pleadings, which raised this question speci- 
fically. In the course of the arguments 
before me, this point was raised and I 
had to decide it. The following is my 
judgmenteon that -question : 

“Mr. Rajah Iyer (who appeared ftr the 
plaintiffs in that suit) argued that even as 
regards those claims, (i. e.) claims in res- 
pect of breaches of trust, damages for 
neglect of duty (etc.,) they are covered by 
s. 10 of the Limitation Act and referred to 
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the passage in Cursetjee Pestonjee Bottli- 
walla v. Dadabhai Eduljee’(|) referred to by 
me above and several English decisions, 
prior to the passing of the Trustee Act. 
I do not think there is much use in dis- 
cussing the question at any length, as I 
am (sitting asa Single Judge) concluded 
by the decision of Wallis, C.J., and Oldfield, 
J., in- Kolta Tholasingam Chetty v. Veda- 
challa Aiyah (2) where it was held that 
s. 10 of the Limitation Act does not apply e 
to suits against trustees for failure to re- 
duce the trust properties into possession. 

So far as the second plaintiff is concerned, 
the suit is brought within three years of his 
attaining majority and is prima facie not 
barred. It is argued, however, that the 
plaintiffs are members of a joint family, 
that the legacies to them stand impressed 
with the character of a joint family pro- 
perty and that as the first plaintiff at- 
tained majority, more than three years 
before the date of the suit, and was com- 
petent to give a valid discharge, the suit is 
barred against the second plaintiff also, 
So far as Madras is concerned, it must now 
be taken as settled, that a father can be- 
queath property to his sons in towns, which 
would carry with it all the incidents of a 
joint family property. I need only refer to 
Nagalingam Pillai v. Ramachandra Terar 
(8) and Yethirajulu Naidu v. Mukuntha 
Naidu (4) and to the recent decision of 
Abdur Rahim aud Oldfield, JJ., in Indoji 
Jithaji v. Kothapalli Rama Chartu (5). It is, 
no doubt, true that a Company was taken in 
Jugmohandas Mangaldas v. Sir Mangaldas 
Nathubhoy (6) and Kishori Dubian v. 
Mundra Dubian (7) but Iam bound by the 
current authority in this Court. As ob- 
served in Nagalingam Pillai v. Rama» 
chandra Tevar (3), the question “ whether, 
in any given case, property was intended to 
pass tothe son as ancestral, or self-acquired 
property is a question of intention, turn- 
ing on the construction of the instrument 
of gift.” Turning to the. present Will, I 
do not think that the intention of the tes- 
tator was to pass the property, as an an- 
cestral property. He distinctly states that 
the executors were to give it to each of 

(1) 19 M. 425; 6 Ind. Dec. (x s.) 1001. : 

(2) 42 Ind. Cas. 544; 41 M. 319; (1917) M. W. N. 651; 
6 L W. 523; 22 M. L. T. 388. 

(3) 24 M. 429; 11 M. L. J. 210. ‘ 

(4) 28 M. 363; 15 M. L. J. 299. s 

(5; 54 Ind. Cas. 146; 10 L. W. 498. s 

(6) 10 B. 528; 5 Ind, Dec. (x. 5.) 742. 

(7) 10 Ind, Cas, 565; 33 A. 665; BA. L. z. 757, 
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the plaintiffs, when they attain a particu- 
lar age and to get receipts from each of 
them, so that*he clearly did not intend 
one son to bind the other by any acquit- 
tance. If he wanted the property to pass 
as joint family property, he would have 
directed” the executors to hand over the 
estate, as soon as his eldest son attained 
majority or an age, when the testator 
thought it safe to hand over the property 
tohim. Though no doubt, it is, under the 
law as administered in this Presidency 
open to a father to bequeath property as 
joint family property, I think Courts ‘ought 
not easily to impress a legacy with that 
character. Itis again difficult, to see how 
the first plaintiff could, in the face of the 
express terms of the Will, have required 
the executors to deliver to him the share of 
the second plaintiff during his minority 
and give avalid discharge to the executors, 
as regards the second plaintiff's share. 
Section 7 of the Limitation Act requires 
that there should be a person who can give 
a valid discharge, without the concurrence 
of the minor, as pointed out by their 
Lordships of the Privy Council in Nobin 
Chandra Barua v. Chandra Madhab 
Barua (8) and by Bhashyam Iyengar, J., in 
Ahinsa Bibi v. Abdul Kader Saheb (9). The 


- section will have no application otherwise. 


The executors could not, under the terms 
of the Will, have handed over the share of 
the second plaintiff to the first plaintiff. It 
has been held in Neelam Tirupathirayudu 
Naidu v. Vinyamuri Lakshminarasamma 
(10), where there is a minor beneficiary that 
the executors had no power to deliver the 
property to the minor’s guardian; a fortiori, 
where the Will specifically directs that the 
legacy shouldbe delivered to a minor when 
he attains a certain agé and an acquittance 
should be obtained from him. As regards 
suits for account, the effect of s. 7 has been 
discussed by Sir Bhashyam lyengar in 
Ahinsa Bibi,v. Abdul Kader Saheb (9) while 
it has held that, even though there -were 
adult partners, à suit for an account, of a dis- 
solved partnership was not barred, as one of 


the persons entitled to-an account was a 


va 
. 


minor. Idonot think that-the suit as re- 


gards the second plaintiff is barred”. 


36 Ind. Cas. 1; 44 C. 1; 20 M. L. T. 430; 21 0. W. 
we PAL. jis; 18 Bom. L R.1022; 31M. L. 
J 83g; 24 G. L. J. 509; (1916) 2M. W. N. 565; 5 L. W. 
HES a 

i on 17 Tad. Cas. 597; 38 M 71; (1912) M. W. N. 1237; 
42 M. L. È. 530; 239M, D, J, 599. 
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It will be seen from my judgment in 
that case that the question as tothe nature 
of the estate, taken by the plaintiffs in that 
suit whether they took it as tenanté-in- 
common or as joint tenants, was not raised 
in the pleadings; nor way there a specific 
issue, on the construction of the Will, but 


| it was taken in the course of the argument, 


to support one aspect of the general plea 
of limitation. It is, no doubt, true that in 
the course of the argument, the position 
taken up by the executors, was that the 
plaintiffs in that suit took the estate as 
joint tenants, while the present defendant 
raised the opposite contention that he and 
the plaintiffs husband took the estate as 
tenants-in-common, the legacy to each 
being distinct and separate, payable as 
different times, though his present - con- 
tention is that they took the estate as joint 
tenants. Moreover, I held that, even if the 
plaintiffs in that suit were members of an 
undivided family, and took as joint tenants 
the suit was not barred, for other reasons. 

A point was taken that as the present 
defendant and the plaintiff's husband were 
co-plaintifis, in ©: S. No. 163 of 1917, there 
can be no res judicata, as between, them; 
but I think the same principles of res 
judicata, as between co-defendants would 
apply to co-plaintiffs. I need only refer to 
Rakhmini v. Dhondu (11) and Mookkan v. 
Naga Pillai (12), and think that if a find- 
ing as between co-plaintifis is necessary, 
before the Court can give any relief against © 
the defendants. there is no reason why 
that finding should not be res judicata, as 
between co-plaintiffs. I find it, however, 
difficult to see how the question as to the 
nature of the estate, which the plaintiffs 
took in that case, which was not raised 
in the pleadings, but was only used an 
argument, on one of the branches of 
the ca e, as to limitation, and which was 
not essential to give plaintiffs any relief 
would ‘be res judicata. I think the main 
tests to be applied are whether there was 
active controversy bet*een the plaintiffs 
and whether that adjudication was neces- 
sary, to enable the Court, to grant any 
relief against the defendants. Having. 
regard to the pleadings in that suit, it is 
clear,that the plaintiffs did not care, if 
they got the property as joint tenants or 
tenants-in-common, because no question of 
survivorship would arise, until one of 

(11) 14 Ind. Cas. 466; 36 B. 207; 14 Bom. L. R 128, 

(12) 38 Ind. Oas. 213; (1917) M, We, 14. ` 
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them died. Both of them attained the age 
when, under the terms of the Will, posses- 
sion had to be given to them. There was, 
therefore, no active controversy between 
the plaintiffs. All that appears is that, 
- during the ‘course of the argument, the 
second plaintiff in that suit, by his Vakil, 
met the plea of limitation, by arguing that 
the ‘plaintiffs took the estate as tenants in- 
common and not as joint tenants. The 
other plaintiff adopted that argument and 
I hold that, for the purpose of deciding 
the question of limitation, the Will, on 
its face, suggested that the property was 
given to them, as tenants in-common. 
Active co-operation there was between the 
plaintiffs; but that does not make it an 
active contest on any issues between them 

. because the interests of the present parties 
are now adverse and the plaintiff claims 
through one of the parties to the previous 
litigation. 
It is argued by Mr. Srinivasa Iyengar, 
for the plaintiff, that active controversy 
can only mean controversy; which the 
nature of the case admits and need not 
appear expressly on the pleadings and that 
where the plaintiff raises a contention 
which but for the admission or consent of 
the co-plaintiff would be a matter in 
controversy, Expl. IH to s. 11 would 
apply. It is contended that as there was 
a controversy between one of the plaintiffs 
in that suit and the defendant and as the 
other plaintiff accepted the contention of 
the ‘co-plaintiff, he cannot subsequently be 
heard to contend that in another suit he 
can raise ‘the question anew, because, if 
he had raised the conteution in the previous 
suit, there would have been an adjudica- 
tion. Reliance is placed on Krishnan 
Nambiar v. Kannan (18). In that case, 
the plaintiff purchased some land from 


the second defendant, as the karnavan of a. 


tarwad, to which the second defendant and 
the other defendants belonged. The land 
was in the possession of third parties. The 
vendor and the purghaser jointly sued for 
possession, but they failed to prove that 
the vendor had any title to theland. The 
plaintiff instituted the suit against the 
wendor, to recover the purchdse-money with 
- interest and the defendants wanted to show 
that they had title. It was held tha? the 
‘matter was res judicata. The learned Judges 
Benson and Boddam, JJ., observed: 


(18) 21 M. 8; 7 Ind, Dec. (x. s.) 362. 
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“In that litigation the present plaintiff 


‘and the second defendant (as representing 


the tarwad) were joint plaintiffs, and it 
was then found as between each of them 
and the persons in possession of the pro- 
perty, that the second defendant and his 
tarwad had no title to the property. The 
title to the property is, therefore, res judi- 
cata, as between‘the persons in possession 
andthe second defendant and his tarwad, 
It is idle to contend that, in these circum- 
stances, any useful purpose was, or could 
be, served, by admitting evidence as to the 
tarwad’s alleged title”. f 

No authorities were referred: to and the 
case wasnot followed in Mookkan v. Naga 
Pillai (12) and was dissented from in Hub 
Ali v. Hammun (14). 


I think the authorities are clear that in 
ordér to constitute res judicata between 
co-plaintiffs, there should be active con- 


` troversy between them and the point in 


dispute must have been essential, for the 
purpose of giving a decree against the de- 
fendant. In Rakhmini v. Dhondo (11), the 
widow and the son of a deceased person 
sued a stranger to recover some jeweis and 
a decree was passed in favour of the 
mother, on the ground that she was the 
absolute owner of the jewels. Later on, 
the son filed a suit against the mother, 
to establish his title to recover the jewels. 
The plea of res judicata was raised and it 
was held that there was no res judicata, as 
there was no finaladjudication between the 
plaintiffs in that suit and it was of no 
consequence to them in that suit, as to who 
succeeded, Chandavarkar, J., after referr- 
ing to Ramchandra Narayan v. Narayan 
Mahadev (15), observed as follows:— 

“As was held in that case, a finding ina 
suit as between co-défendants becomes res 
judicata ina subsequent suit only when 
it was essential for the purpose of giving — 
relief to the plaintiff in the previous suit. 
So also as between co-plaintifis a finding 
to become res judicata must have been 
essential for the purpose of giving relief 
against the defendants. Now here;in the pre- 
vious suit, it was a matterof no consequence 
whatever to the defendant therein for the 
purposes of the relief to be given against 
him whether Rakhmini succeeded or 
whether Dhondo succeeded. Therefore, the 


62 11 Ind. Cas, 936; 8 A. L, J. 807. . 
a 11 B. 216; 11 Ind, Jur. 301; 6 Ind. Dee, (N. s.) 
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plea of res judicata raised in this second 
appeal must be disallowed”. i 

In Pratab Wdainath Sahi Deo v. Ganesh 
Narain Sahi (16), Sir Dawson Miller, O. J., 
and Jwala Prasad, J., in dealing with the 
question of res judicata, as between co- 
plaintifs, observed as follows:— 

“There was no dispute between the plaint- 
tiffs in that suit as to the Maharaja's right 
to resume or the fact that the tenure had 
to come to an end, on the death of Lachami- 
nath. -The principle laid down in Cot- 


tingham v. Earl of Shrewsbury (17), ean, ` 


therefore, have no application. There was 
no confiict of interest between the co- 
plaintiffs and the decision cannot, in my 
opinion, be held binding as res judicata, 
on their successors; [see Ramchandra 
Narayan v. Narayan Mahadev (15).]" 

A similar view was taken in Hub Ali v. 

Hammun (14), where it was held, that to 
constitute res judicata, there should be a 
difference between the co-plaintiff and some 
controversy between them. : 
“Bo far as co-defendants are concerned, 
the requisites, necessary to support the 
plea of res judicata, have been considered 
in numerous cases and the principles are 
quite clear. In Sankaramahalingam Chetty 
v. Muthulakshmi (18). Seshagiri Iver, J., 
`. refers to all the cases on the point and 
observes as follows:— . 


“The principle underlying the bar of res 
judicata, as between the co-defendants bas 
been the subject of discussion in three 
recent cases, Achanta Venkatasurya- 
narayana v. Yellapragadu Shiva. Sankara 
Narayana (19), Fakirchand Lallubhai v. 
Naginchand Kalidas (20) and Jadav Chandra 
Sarkar v. Kailash Chandra Singh ‘21), The 
first requisite is that there should he active 
controversy as against each other between 
the parties arrayed on the same side; per 

Muthusami Iyer, J., 
` Narasamma (22) and Tanjore Ramachandra 
kam v. Vellayanadan Ponnusami (23), 
Secondly, the adjudication inter se between 


(16) 70 Ind. Cas. 232; (1921) Pat. 369. 
(17) (1843) 67 14. R. 530; 3 Hare 627; 15 L. J. Oh, 
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(18) 43 Ind. Cas. 860;33 M. L. J. 740. - 
(19) 27 Ind. Cas. 661; 17 M. L. T. 85; 2 L. W. 101. 
20) 33 Ind. Cas. 23; 40 B. 210; 17 Bom, L.R. 


1106. 
(21) 34 Ind. Cas. 429; 210. W. N. 693; 25 C. L.J. 
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(23) JAM. 258 at p. 264; l» L A. 37; 6 Sar. 
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the co-defendants should be necessary to 
give the appropriate relief to the plaintiff. 
(See per West, J., in Ramchandra- Narayan 
v, Narayan Mahadev (15) and Wigram, V. C. 
in Cottingham v, Earl of Shrewsbury (17), 
and-Jessel, M.R. in Kevan v. Crawford (24).” 

In the earlier case, the Vice-Chancellor 
says:— j . : 

“But, if the relief given to the plaintiff 
does not require or involve a decision 
of any case between co-defendants, the co- 
defendants will not be bound as between 
each other by any proceeding which may 
be necessary only to the decree the plaintiff 
obtains”, 

There are numerous other decisions, 
laying down the same requisites; but I 
think it is unnecessary to refer to them. 

Applying these tests to the present case, 
I do not think that any of the requisites, 
which are necessary to constitute res 
judicata, as between co-defendants, exists 
so as to make the question, as to the 
nature of the estate taken under the Will, 
res judicata and 1 find the preliminary 
issue against the plaintiff. 

The next issue is whether the plaintiff's 
husband and the defendant took the pro- 
perties, under the Will of their father, as 
tenants-in-common, or as joint tenants, In 
the previous litigation, the parties ac- 
cepted the translation attached to the Pro- 
bate of the Will, as correct. Nobody im- 
pugned its correctness. There was no 
evidence, let in on this point. The main 
reason, which influenced me, in holding 
that they took the estate as tenants-in- 
common, was that under the Will, there 
were two separate deliveries of properties 
contemplated and that. two separate re- 
ceipts were to be taken from the two sons 
of the testator. If there had to be two 
separate deliveries of properties and two 
separate receipts taken, it seemed to me, 
in the absence of any evidence, to be clear - 
that a tenancy-in-common was contemplat- 
ed by the testator, because when the pro- 
perty was given to tke elder son and a 
receipt taken from him, it prima fasie 
would bhe of his share in the residue, and 
similarly, when the property was handed 
over to the sécond son, at a different period 
and a receipt taken from him, it would ` 
als@ involve the same consequence. In the 
present suit, however, the translation, an- 
nexed to the Probate, is challenged by the 

(24) (1877) 6 Ch. D, 29; 46 L. J. Ch, 729; 37 h T. 
$22; 25 W.R. 49. | 


(90 I. O. 1985] 


defendant-as incorrect and evidence on the 
point has been adduced. 

The case forthe defendant is that, ac- 

cording toa proper translation of the Will, 
it was nob necessary that there should be 
two deliveries at different times or that 
two receipts should be taken, but that 
what was contemplated was a single hand- 
ing over, when the legatees attained the 
age of 23 and 21 and the taking of a single 
receipt. It is pointed out that as there 
was a difference of about two years in the 
ages of the plaintiff's husband and the 
defendant, the testator, in the Will, said 
that the first son should get “the property” 
at 23 and the second son should get the 
property at 21, so that there may be a 
simultaneous delivery of property; other- 
wise, there was no reason, why the elder 
son should getit, when he is 23 and the 
younger son when he is 21, It is also 
contended that the Gujarati word in the 
- Willis “receipt” and not “receipts” and that, 
therefore, only one receipt was contemplat- 
ed, the word “receipts” in the translation 
annexed to the Probate being incorrect. 
On this point, evidence was adduced and 
the defendant examined Mr. Nanabhai 
Devai, a Vakil of this Court, who was ap- 
pointed Commissioner to translate a num- 
berof Gujarati documents and Mr. Batheena 
the Gujarati Interpreter of this Court. Mr. 
Nanabhai Devai, who is a Gujarati gentle- 
man, and whose mother-tongue is Gurjarati, 
has made.a translation of the Will and it 
. hasbeen filed, The evidence of Mr. Nanabhai 
Devai supports his translation of the Will 
and he states that from a reading of the 
Will, only a single handing over was meant. 
He says that as there was a difference of 
two years between the ages of the elder 
and the younger sons, which continued 
throughout, : only one, delivery was con- 
templated, when the testator used the 
words “to the elder one, when he attains 
the age of 23 and to the younger one at 
21", Mr. Batheena, the Gujarati Inter- 
preter, has given his translation of the Will 
and it has also been filed. He seems to be 
of opinion that the Will can be translated, 
both asis done in the Probate and as is 
translated by Mr. Nanabhai Devai. 

If the original Willis capable of the two 
interpretations put on it, namely, (1) that 
there should be two separate deliveries and 
two separate receipts taken, and (2) that 
there should be asingle delivery to both 
of them, on one and the same occasion and 
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only one receipt taken, oné has to see the 
surrounding circumstances and the other 
terms of the Will, to come to a conclusion 


‘as to the nature of the estate taken; as 


the Will doesnot say anything as to what 
the nature of the estate isto be. It is not 
disputed that Raghunathadoss the father 
and his two sons were living as members of 
one family, Raghunathadoss being the 
father and managing member, and the sons 
being minors under his protection. The 
Will begins by saying that the testator was 
the owner of the property, as long as he 
lived and after him his two sons, (the 
word “owners” being supplemented by the 
Interpreter). He gives the names of his 
two sons and says that as they are minors, 
he appoints four executors. He mentions 
the duties, which the executors are to 
perform and so far as the clause of dis- 
position is concerned, all he says is that 
the executors are to hand over to his sons 
the property, when the elder attains the 
age of 23 and the younger when he 
attains the age of 21 and to take receipts 
from them. There. does not seem to be 


‘any reason to suppose, from the terms of: 


the Will, that the testator intended his 
sons to be separate, as from the date of 
his death and they were to have separate 
interests in the property and there areno 
express words in the Will, from which such 
an intention necessarily follows. I think 
the result of the authorities, in Madras, is 
that where there is a grant to two persons, 
who form members of a joint family, the 
ordinary presumption is that the grant is 
to them as co-parceners. I need only refer 
to Nagalingam Pillai v. Ramachandra 
Tevar (3), Yethirajulu Naidu v. Mukuntha 
Naidu (4), Venkataramiah Pantulu v. 
Subramaniam Pillai (25), Indoji Jithaji v. 
Kothapalli Rama Charlu (5) and Rajarajes- 
wara Dorai v. Sundarapandujaswami (26). 
It is, no doubt, true. that the view taken in ` 
Bombay and Allahabad is that, where pro- 
perty is given to two persons, without stat- 
ing what interest they are to take, they 
should take it as tenants-in-common, The 
question was recently raised before the 
Privy Council in Lal Ram Singh v. Deputy 
Commissioner of Partabgarh (27), but their 

(25) 26 Ind. Cas. 393; 16 M. L. T. 489. ; 

(26) 27 Ind. Oas. 283; 27 M. L. J. 694 at p. 716. 

(27) 76 Ind. Cas. 922; 45 A. 596; (1923) M. W. N. 
591: (1923) A. I. R.(P. C.) 160; 9 O, & A. L.. B. 746; 
21 A. L. J. 717; 26 O. C. 257; 33 M: L. T. 355; 10 O. L, 
J.-513; 501, A. 265; 4T M. L. J. 260; 290. W. -N,8 
(P, 0), * k £ 
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Lordships while pointing out the conflict 
‘of authority did not decide the question. 
They observe as follows: — 

“it appears that there has been great 
diversity of opinion in the High Courts in 
India, as to the effect in a Mitakshara 
family ofa bequest made by a father of 
‘property which in the father’s hands 
was self-acquired, to hisson. In Calcutta, 
in 1863, the point first arose in the case 
of Muddun Gopal v. Ram Buksh (28), when 
it was held that such property would be 
ancestral, and this has been followed in the 
later case of Hazarimal Babu v. Abani 
-Nath Adhurjoya (29), decided in 1912,” In 
Madras, upon the whole, the view seems 
to be that the father can determine, whe- 
_ther the property which he has so bequeath- 
‘ed, shall be ancestral, or self acquired on 
the principle of cujus est dare ejus est 
disponere ; but that unless he expresses his 
wish that it should be deemed self-acquired, 
“it is ancestral. See Tara Chand v. Reeb Ram. 
(30), -and compare it with Nagalingam 
Pillai v. Ramachandra Tevar (8) and other 
cases. 
the principle of intention seems to have 
been accepted, if it makes the property 
ancestral, but if there be no expression of 
intention it is deemed self-acquired. See 
Jugmohandas: Mangaldas v. Sir Mangaldas 
Nathubhoy (6) and Nanabhai Ganpatrav v. 
Acharatbai (31). At Allahabad the decision 
was that such property is self-acquired. 
fee Parsotam Rao v. Janki Bai (32) decid- 
ed in 1907. Finally, in Oudh, in the case of 
Rameshar v. Rukmin (33), decided in 1909, 
after a review of all the cases, it was 
held that: Where self-acquired property is 
bequeathed to sons, in the absence of langu- 
age clearly indicating the testator's inten- 
‘tion that the pr operty should be held by the 
sons subject tothe incident of survivorship, 
it should be presumed that each son takes 
an interest which passes to his heirs at his 
death But their Lord- 


ships deem it unnecessary to pronounce - 


upon these points. It may be that -some 
day this Board will have to decide between 
the conflicting decisions of the Indian High ° 
Courts, and it may be that when this time 
comes, this Board will prefer to go back to 


(28) 6 W. R. TL 
(29) 18 Ind. Cas, 625; 170. W. N. 280; 170. L. J. 


38. 
(30) 3 M. H.C. R.50. | 
. (31) 12 B. 122; 6 Ind. Dee. (N. 8 
32) 29 A. 354; 4 A. LL J. 297; pa w. 'N. (1907) 77. 
Ga) 12 Ind, as. 770; 14 0. 0 
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the original text of the Mitakshara and put 
its own construction upon that text. It is 
not necessary to do so in this case.” 

In this view of the authorities, I think . 


-that, sitting as a Single Judge, I should 


follow the Madras decisions, which, as 
pointed out by their Lordships of the Privy 
Council, uphold the view that unless the 
father, in disposing of the properties ex- 
presses that they should be deemed self- 
acquired in the hands of the sons, the pro- 
perties should be treated ancestral. 

As regards the contention of Mr. Rajah 
Iyer, for the defendant, that the Will of 
Raghunadadoss is merely a document, - ap- 
pointing a guardian of his minor sons, and 
is not a bequest to them, I think the terms 
of the Will, which gives annuities to the 
daughters and the residue to'his sons, is 
clearly testamentary, in its character. Re- 
ference has. been made to Poorendra Nath 
Sen v. Hemangini Dasi (34), In the matter 
of the last Will & Testament of Bukthawar 
Mull Sowcar (35), Somasundara Mudaly v. 


. Duraisami Mudaliar (36) and Jagannatha 


Gajapathi Anaga Bheema Deo v. Kunja 
Behari Deo (37). I do not think these 


cases have any application, having regard `- 


to the terms of the Will in question. The 
words “after me my two sons are owners” 
amounts toa bequest. In Jugmohandas Man- 
galdas v. Sir Mangaldas Nathubhoy (6), Lalit 
Mohun Singh Koy v. Chukkun Lal doy (38), 


. and Chuni Lal v. Bai Muli (39), the words 


“shall be the owner, etc.” 
constituting a bequest. 


. I hold, on the first issue, that the plaint- 
iffs husband and the defendant took the. 
properties as joint tenants. 

2nd Issue:—1t is ditlicult to see how there 
can be any estoppel in this case. It is 
argued by Mr. Srinivasa lyengar for the 
plaintiff, that estoppel arises, because of 
the conduct of the present defendant, in. 
CO. B. No. 163 of 1917. lt is alleged 
that he put forward the contention that, 
under the Will of hig father, he and his a 
deceased brother took the estate of their - 


were construed as 


(34) 1 Ind. Cas. 523; 36 ©. 75; 12 ©. W. N. 1002. 

(35) 23 M. 133; 8 Ind. Dec. (x. 8.) 490. 

(36) 27 M. 30; ‘13M. L. J. 203 

Gy 6s 64 Ind. Cas. 458; 44 M. 733; 14 &. W. 398; (1921) 

M.W. N. 713; 41 M. L.J. 640; 30 M. L. T. 124; 26 O, 

W N. A 24 Bom. L. R. 600; 4 U. P. L. k. P. G.) 32; 

(1922) A. 1. R. (P. U.) 162; 48 I. A. 402 (P, Cy. A 
ave 24 U. 834; 24 Í. A. 76; LOW, o; 307; 7 Sar. P, 
O. J. 155; 12 Ind, Dec. (N. s.) L224 (P, i 
a) 24 B. 420; 2 Bom, L. Rad 46; x ha. Dee, (x s. 
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father as tenants-in-common and obtained 
judgment on that footing, that the plaintiff's 
husband believed in and acted upon the 
truth of the statement made by the de- 
feadant and obtaiued a deeree, along with 
the defendant in the previous suit, that but 
for such conduct and misrepresentation, on 
the part of the defendant, the plaintiff's 
husband would have obtained an express 
declaration from the Court, as to his rights, 
under his father’s Will and obtained a 
separate decree in his favour, or the plaint- 
iffs husband would, before his death, have 
brought about an express deed of partition 
between himself and the defendant, that the 
defendant having obtained possession of the 
properties of his deceased father, as a 
legatee under his father’s Will, he is now 
estopped from saying that he acquired it 
under any other title, that the defendant 
having elected to take the properties of 
his father’s Will he is estopped from dis- 
puting the validity of the Will, or any of 
its provisions, as against the plaintiffs hus- 
band, and that he is also estopped from 
saying that he pleaded tenancy-in-common, 
with a view to evade the provisions of the 
Limitation Act and to commit a fraud upon 
the Court. `. 

There is no evidence, which would sup- 
port the question of estoppel, on any ques- 
tion of fact. As I shall show later on. after 
the decree in C.S. No. 163 of 1917 and 
even though the case of tenancy-in-common 
was set up, the defendant and the plaintiff's 
husband acted and continued to act, as if 
they were members of a joint family. 
They carried on business jointly, treated 
the funds in common, borrowed in common 
and made no difference, as regards the pro- 
perties, which they took under the Will. It 
is difficult to see how, in the absence of any 
evidence to prove that the plaintiff's hus- 
band acted on the faith of any representa- 
tion made by the defendant, any question of 
estoppel would arise. In Umrao Singh v. 
Lachhman Singh (40), it was held by their 
Lordships of the Privy Council that a 
person is not preeluded from setting up 
an inconsistent case in a subsequent lit’ ga- 
tion; (see the observationsrat page 355*). I 40 
not think it can be said that the contention 
put forward in the previous suit, in support 


(10) 10 Ind. Cas. 285; 33 A. 34; 15 O. W. N.%497; 8 
AL. J. 465; 13 ©. L. J. 519; 9 M. L. T. 507; 13 Bom. 
L. R. 404: 21M. L. J. 637; 14.0. ©. 133; 38 1 A. 104; 
(1911) 2 M. W. N. 242 (P.O). 
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ofa legal argument, can Ky itself become 
a foundation for any estoppel, 

I find the second issue against the plaint- 
iff. 

3rd Issue :—It is difficult to see how the 
plea set up, as to tne nature of the estate 
taken by the parties, under the. Will of 
Raghunathadess, in the previous suit, can of 
itself effect a partition. There was no un- 
ambiguous intention expressed anywhere, 
in the previous proceedings by the 
plaintiffs husband or by the defendant, 
that they intended to ‘sever any antece- 
deut status and to become thenceforward 
members of a divided family. Their 
conduct, which I shall refer to later on, 
negatives any such intention. 

dth Issue:—This issue relates to the 
way in which the plaintiff's husband and 
the defendant treated the properties, 
which they got under the Will. On this 
part of the case, the evidence, I think, is 
clear that, after getting the decree in C. 8. 
No. 163 of 1917, the plaintiff's husband 
and the defendant treated the properties 
as joint properties, It appears from the 
proceedings in ©. S. No. 206 of 1918, 
which was filed by the sister of the defend- 
ant against the defendant and the plaint- 
iff’s husbaud, thatall the parties proceeded 
on the footing that they were members of 
an undivided family. In the plaint, Ex. 25 
the defendants are described as members 
of ajoint undivided Hindu family and in 
the written statement, Ex. 26, the defend- 
ants admit this fact. A consent decree was 
passed and it has been filed as Ex. 27. The 
accounts produced by the National Bank of 
India and the Bank of Madras show that a 
joint account was opened in the names 
of the plaintiff's husband and the defend- 
ant. Exhibit 13 shows that the plaintiff's 
husband got asum of Rs. 500 from Mr. 
Singarachariar, as remuneration for collect- 
ing a debt and he opened an account in 
the National Bank, Ex. 15. Defendant says 
that cheques were drawn and the moneys 
used for family expenses and ont of that, 
a carriage was purchased from Lucas and 
Company, which both the brothers were 
using. A sum of Rs. 5,000 was jointly 
borrowed by them, from Mangammal Jessa 


-Singh (see account books Exs. 9, 10 and 11). 


Out of this, a sum of Rs. 3,325 was re- 
mitted to the account of Goverdhanadoss 
and the balance was carried to a joint 
account, newly opened by the. two 
brothers and the account goes on. The 


184 2 
amount borrowed from Mangammal Jessa 
Singh is re-paid, out of the menies got 
from the National Bank, by the pledge 
of Governmen? promissory notes Ex. 15, 
an extract from the National Bank 
accounts shows that a balance of Rs. 40-14-0 
which “was to the credit of the plaint- 
iff's husband in his account was carried 
forward to the new account, Ex. 19, 
opened on the 25th of May 1917, in the 
names of both the brothers. Ex. 9, the 

ecash- book, shows that the debt borrowed 
from Mangammal Jessa Singh was renew- 
ed onthe 10th and 14th May 1917. Ex- 
hibit.15, the extract, shows that asum of 
| “Rs 3 325 was paid into the National Bank, 
out of the monies borrowed from Mangammal 
Jessa Singh ; Kx. 9, also shows this. Monies 
were borrowed by both the brothers from 
the National Bank and Mangammal Jessa 
Singh was re-paid. It appears from Ex. 20 
that both the brothers got ereditfrom the 
National Bank to a joint limit of Rs. 20,000 
for over-drafts. Exhibit 19, the Pass Book, 
shows that the drawings and the payments 
were in theirjoint names. The cash-hooks 
and the ledger filed show clearly that there 
was only one joint account kept by’ the 
borthers, in respect of the family expenses 
and income. There is nothing to show 
“that thé brothers were even contemplating 
a separation of interest, The evidence of 
the defendant is that monies were borrow- 


ed jointly by pledge of their personal. 


jewels, from Lakhur Krishnayya Vasa 
.. Baliah and Suklal: and the cash-book 
Ex. 9 contains details of such pledges ; 
“and the raising of monies. These debts 
were discharged by chequés on the Na- 
tional Bank, which were met out of the 
over-draft, obtained on Government pro- 
missory notes, which both the brothers got 
under thedecree in O. 8S. No. 163 of 1917. 
Exhibit 20 is the letter from the Bank, 
showing thatajoint account was opened and 
Ex. 21 series are letters from the Bank, 
in respect of the account. The -ledger, 
Ex. 11, and the cash-book, Ex. 9, support 
the evidence ofthe defendant Two accounts 
were opened in the Imperial Bank. There 
was a loan account, as appears from 
Ex, 22 series, under which the two bro- 


thers raised Rs. 15,000, on the 15th of March - 


1918, on the security of Government promis- 
sory Notes. 
There was also an account opened in 1917 
and the letter to the Bank shows that 
the ‘money was payable to either or survivor. 
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The letters from the Bank are marked 
as Ex, 22 series. It also appears that the 
expenses of the brothers were treated as 
common expenses, there being nothing to 
show for whose benefit they were incur- 
red. For example, medical expenses, 
expenses for plaintiff's seemanthan, ex- 
penses for the plaintifi’s child, household 
expenses, are all entered in one account, 
without any indication, that they were to 
be attributable to each of the brothers, 
according as the expenses were incurred, 
for the one or the other. So far as the 
income fromthe propertiés is concerned, 
there is no distinction made. All the 
rents are brought into a common account 
and the expenses are metas I eaid before - 
in common. Taxes are paid jointly and 
so far as the dealings with the Banks 
and the account-books go, there is no 
indication. that the brothers ever intended 
to live, as members of a divided family’ 
and separate in status. On the contrary, 
all the indications point to their living 
as members of a joint family. -We find 
joint loans from strangers, joint deal- 
ings with the Banks and joint pledges of 
Government promissory notes, which they 
got under the decree, Wealso find that 
the brothers carried on a joint jewel 
business and utilised the -jewels, which 
they got under the decree for such busi- 
ness. There was joint lending and borrow- 
ing of money, by the brothers. Under 
these circumstances, I think. that even 
if the brothers took the legacies, which’ 
they got under the Will, as tenants in- 
common, they by theirconduct threw them 
into a common stock and treated the pro- 
perties as joint properties. In Rajani- 
kanta Pal v. Jagmohan Pal (41) their 
Lordships of the Privy Council deal with 
the case of mingling of properties and 
hold that self-acquired property may be 
impressed with the character of joint pro- 
perty, by its being dealt with as joint 
family property. 

{Note:—The rest of the judgment is devoted to a dis- 
cussion of facts and is, therefor, omitted. —Hd.] 

Vv. N.Y, Order accordingly. . 

* SD: l 
(41) 73 Ind.. Cas. 252: 50 0,439; (1923) A. IL R. 
(P. C.) 57; 44 M. L. J. 561; 32 M. L. T. 149; 25 Bom. L, 
R. 683; 37 C. L. J. 515; (1923) M. W. N. 438; 18 L. W., 
387; a C. W. N. 997; 9 0. & A. L. R. 805; 50 I. A. 173 
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NAGFUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Crvit Appzau No. 43 or 1923. 
April 25, 1924. 
Present:—Mr Baker, J. C., and 
4 Mr. Prideanx, A. J. ©. 
AGENT, 


G. I. P. RY. CO,—Derenpants— 
APPELLANTS 
. versus 
JASRUP SHRINATH—Puarmstirr— 
RESPONDENT. . 


Limitation Act (IX of 1908), s. 19. Sch. I, Art. 81 
—Suit against carrier to recover damages for non- 
delivery—Limitation—Suggestion to settle matter, 
whether extends limitation—Civil Procedure Code 
(Act V of 1908), O. XLT, r. 1—Appeal—-Copy of 
judgment not filed—Notice issued—Copy, whether 
dispensed with, 

A suit against a carrier for compensation for non- 
delivery of goods irrespective of whether failure 
to deliver is due toa tort or to a breach of contract 
is governed by Art. 31, Sch. I to the Limitation Act. 
fp. 136, col. 2.] : 

Mutsaddi Lal v. B. B. & C. I. Ry. Company, 
58 Ind. Cas. 547; 42 A. 390; 2 U. P. L. R. (A.) 84; 18 
A. L.J. 377, Jaldu Venkatasubba Rao v. The Asiatic 
Steam Navigation Co: of Calcutta, 30 Ind. Cas. 810; 
39 M. 1; 29 M. L. J. 342; 2 L. W. 805: 18 M. L. T. 236; 
(1915) M. W. N. 64t (F. B), G. I. P. Ry. Company 
v. Raisett Chandmull, 19 B. 165; 10 Ind. Dec. (N. s.) 
112, Haji Ajam Goolam Hossein v. Bombay and Persia 
Steam Navigation Company, 26 B. 582; 4 Bom. L, R. 
447, Great Indian Peninsular Railway Company v. 
Ganpat Rai, 10 Ind. Oas. 122; 33 A. 5H; 8 A. L.J. 
543, Lal Mohan Hazra v. East Indian Railway 
Company, 70 Ind. Cas. 857; (1922) A. I. R. (CO) 330, 
Indian General Navigation and Railway Co. v. 
Nanda Lal,.3 Ind. Cas. 469; 13 ©. W.N. 851, Moti 
Ran v. East Indian Railway Co., 103 P.R. 1906; 2 
P. L. R. 1907; 39 P W.R. 1907 and Ali Mohamed v. 
The Great Indian Peninsular Railway Co., 31 Ind. 
Cas. 474; 11 N. L. R. 174, relied on. 

Radha Sham Basak v. Secretary of State for India, 
34 Ind. Cas. 130; 44 C. 16; 23 C.L. J. 547; 20 ©. W. 
N. 790, distinguished. 

A suggestion made by a defendant that the matter 
might be settled, headed “without prejudice,” does not 
operate to extend limitation, as it cannot be treated 
as an admission of liability. [p. 137, col. 2.] 

A memorandum of appeal stated that a copy of the 
judgment appealed against would be filed afterwards. 
The appeal was admitted on presentation and notice 
was ordered to be issued to respondent: | 

Held, that it must be taken that the Court had 
dispensed with a copy of the judgment. [ibid.] 

Appeal against the judgment of the 
District Judge, Nimar, dated the 2th 
February 1923, in Civil Suit No. 3 of 1921. 

Messrs. K. J. B. Kanga and A. V. Khare, 


‘for the Appellants. 
Messrs, G. M. Gupta, S. B. Khale and N. 
V. Deo, forthe. Respondents. . 


JUDGMENT.—The facts in these two 
appeals are similar, and the points arising 
in both of them are the same and may be 
disposed of in one judgment, although the 
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lower Court has written two separate judg- 
ments. ‘ 


There is no dispute as ‘to the facts 
which are set out in the judgments of the. 
learned District Judge. Put briefly, they 
are that one Shamji Bhawanji had dealings ` 
in cotton with the plaintiffs’ firms on which 
he was indebted to them. The plaintiffs 
in both suits were in possession of bales of 
cotton belonging to Shamji Bhawanji, 100 - 
bales in the case of Jasrup Shrinath and 
200 bales in the case of Radhakisan Jaikisan 
on account of the money due to them by, 
Shamji Bhawanji, and the plaintiffs handed 
over these bales of cotton to the defendants 
G. I. P. Ry. for carriage to Bombay con- 
signed’ to plaintiffs themselves and got the 
Railway receipts for them. But by a fraud, 
to which the Goods Clerk at Harda and 
Shamji Bhawanji were parties, bogus Rail- 
way receipts were issued by the Olerk in 
favour of Shamji Bhawanji although no ` 
goods were actually delivered. The marks 
on the bales were altered so as to make 
them correspond with the false Railway 
receipts and the bales were consigned to 
the firm of Arjun Khemji in Bombay, who 
took delivery of them, instead of to the 
plaintiffs. The plaintiffs were thus deprived « 
of the cotton, they had consigned, through 
the fraud of the Goods Clerk at Harda, 
who is a servant of the Railway Company. 
The fraud was promptly discovered and 
the matter was put in the hands of the 
Police. Criminal proceedings then ensued, 
with which we are not concerned. Outof 
the 300 bales 79 bales were sold by Arjun 
Khemji and ultimately under the orders 
of the Oourt all the bales were sold and 
the money was deposited in the Bank in 
the name of Arjun Khemji under an 
agreement between him and the Railway 
Company. The plaintiffs have brought 
these suits to recover the value of the 


‘cotton from the Railway Company. 


The Railway Company have brought a 
suit in' the High Court at Bombay against ` 
Arjun Khemji, which is still pending. It 
is admitted on behalf of the Railway Com- 
pany that the plaintiffs have a lien on 
the goods, and it is also admitted, in 
view of the ruling in Sherjan Khan v. 
Alimuddi (1) following the decision of the 
House of Lords in Lloyd v. Grace Smith & 


(1) 34 Ind. Cas, 598; 480. 511; 20 O. W, N. 268; 23 
L. j 


C. L. J. 225, 
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Go. (2) the Railway Company .are liable 
for the fraud of their servant, the Goods 

lerk. . . we 

The principal question in this case is 
that of limitation. It is contended on be- 
half of the Railway Company that the 
suits are governed by Art. 31 of the 
Limitation Act, and that limitation began 
to run in 1919 when the goods ought to 
have been delivered, .and, therefore, the 
suits which were brought in 1921 are 
barred by limitation, The District Judge 
of Khandwa held that the suits were not 
parred by limitation, being governed by 
Arts. 115 and 48 of the Limitation Act, and 
awarded the plaintiffs Jasrup Shrinath 
Rs. 18,740-5-4 with interest from llth April 
1921 till the date of the decree, and the 
plaintiffs Radhakisan JaikisanRs.37,480-10-8 
with interest from 31st March 1921 till the 
date of the decree. 

_It is admitted that there has been con- 
version. The learned District Judge was 
of opinion that bogus receipts were issuéd 
and that the marks on the bales were 
altered, which took place at Harda. The 
conversion was complete before the goods 
left Harda and the defendant Company 
carried the goods not for the plaintiffs who 
had consigned them but for the person in 
whose favour the conversion had been 
effected, that is for Shamji Bhawanji; 
hence the defendants were not carriers for 
the plaintiffs and so Art. 3l ofthe Limita- 
tion Act has no application and the case 
falls under Art. 48, or viewed as a matter 
of contract there is a breach of contract by 
the defendants due to their failure to con- 


_vey the goods on behalf of the. plaintiffs 


WAL JIT 


to Bombay and hence the suit would fall 
under Art. 115 of the Limitation Act. 
In either case the suits arein time. It is 
contended by the learned Advocate-General, 
Bombay, who represents the appellants 


that all the High Courts are agreed that. 


a suit against a carrier for compensation 
for non-delivery of goods is governed by 
Art. 31 whether the non-delivery is due to 
conversion or to any other reason. 

He relies on the following cases, Mutsaddi 


‘Lal v. B. Beand C. I. Ry. Company (3) in 


which it was held that the article applies 
to suits by a consignor or consignee. 
Jaldu Venkatasubba Rao v. The Asiatic 


(2) (1912) A. O. 716; 81 L. J. K. B. 1140; 107 L. T. 


531; 56 S. J. 723; 28 P. L. R. 547. 
(3) 58.Ind. Cas. 547; 42 A; 390; 2 U. P, L. R. (A) 84; 
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Steam Navigation Co. of Calcutta (4) in 
which it was held by the Full Bench that 
by the amendment in 1899 of the Indian. 
Limitation Act the Legislature clearly indi- 
cated its intention that Art. 31 should apply 
to aclaim against a carrier for compensa- 
tion for non-delivery of goods irrespective 
of whether the suit was laid in contract or 
in tort. Article 49 is inapplicable to such 
a caseand evenif it were, its operation 
would be excluded by the provisions of , 
the special Art. 13 as amended on the 
principle Generalia specialibus non-detro- 
gant. f f 
In G. I. P. Ry. Company v. Raisett Chand-. 
mull (9) Farran, J., expressed the opinion 
that the Legislature must have intended 
when in general terms limiting the responsi- 
bility of carriers to make compensation for 
loss of goods to two years after the loss, 
to make that time the outside period within 
which they could be sued, whether the 
claim was laid in tort or as arising out of 
contract, and that liberally interpreted 
almost all claims against a carrier, unless 
he were actually in possession of the goods 
uninjured are for loss of or injury to 
goods. a 

In Haji Ajam Goolam Hossein v. Bombay 
and Persia Steam Navigation Company 
(6) which was a claim for non-delivery, 
Art. 31 was applied: cf. also Great Indian 
Peninsular Railway Company v. Ganpat Rai 
(7). The same view has been taken by the 
Calcutta High Court in Lal Mohan Hazra 
v. East Indian Railway Company (8) where 
it was held that a suit against a carrier 
for compensation for non-delivery of goods 
consigned to him is governed by Art. 3l. © 
Article 115 of the Act applies only to suits 
for compensation for breach of any contract 
specially provided for in the Act. This 
case follows the Indian General Navigation 
and Railway Co.v. Nanda Lal (9). The 
Punjab case is Moti Ram v. East Indian 
Railway Co. (10) where it was held that 
Art. 31 covers a suit for compensation for 
non-delivery, whether the failure to deliver 
was tortious or due to breach of contract. 
The same view was taken by this Court 
in Ali Mohamed v. The Great Indian Penin- 

(4) 30 Ind. Cas. 840: 39 M. 1; 29M.1, J. 342; 2L. 
W. 8Q5; 18 M. L. 1.236: (1915) M. W. N. 644 (F. B)). 
- (5) 19 B. 165; 10 Ind. Dee. (N. s) 112. 

(6) 26 B: 562: 4 Bom. L. R. 447. 

(7) 10 Ind. Cas. 122; 33 A. 544; 8 A. L.J. 543. 

(8)70 Ind. Cas 857; (1922) A. I. R. (C.) 330. 


(9) 3 Ind. Cas. 469; 13 C. W. N..851. 
(10) 108 P. R. 1906; 2 P. L. R. 190%; 30 P. W. R. 1907. - 
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sular Railway Co. (11). There is thus a 
' consensus of opinion among all the High 
Courts as to the applicability of Art. 31 to 
all cases of non-delivery whether founded 
on. tort or contract. The.only case to the 
contrary is that in Radhe Sham Basak v. 
Secretary of State for India (12) where de- 
fendants denied the delivery of goods. 

It has been contended on behalf of the 
respondents that their case is not one of 
non-delivery but of,conversion and breach 
of contract, and that all cases quoted are 
cases of non-delivery. This, however, makes 
no real difference.: The cause of action 
in. this-case is the defendant's failure to 
deliver the goods. ; 

Non-delivery may be due to many cause: 
of which conversion is one, but the cause 
of action is the non-delivery of the goods, 
whether due to loss, theft, destruction, con- 
version ór misdelivery to somebody else. 
If the defendants had delivered the goods 
to the plaintiffs they would have no cause 
of action, even if the bales had been wrong- 
ly marked with the name of somebody 
else. Mr. Rustomji in his Commentary on 
the Limitation Act at page 292 differs 
‘from the opinion of Starling that all suits 
against carriers in respect of goods deliver- 
ed, to them for carriage fall under Arts. 30 
and 31, but there seems to be no grounds 
for making such a distinction. As point- 
ed out by one of the referring Judges in 
Jaldu Venkatasubba Rao v, The Asiatic 
Steam Navigation. Co. of Calcutta (4) 
appears that the Legislature intended to 
provide exceptionally for thé case of carriers 
on account of the difficulty of investigating 
and settling claims preferred against them 
-after a long lapse of time in respect of a 
“ few articles out of the quantity of goods 
that are constantly passing through their 
hands. 

We are, therefore, of opinion that Art. 31. 
‘applies to these cases whether based on 
tort or contract. The plaints show that 
the- suits are based n breach of contract. 

It is contended.gn behalf of the respond- 
ents that assuming that Art. 31 applies,* 
the suits are in time, as the date frgm 
‘which limitation is to be counted under 
that Article is when the goods ought to be 


delivered,” which is an .uncertain time, and - 


if there is an’ agreement that the goods 
should remain longer with the carrier, 
(11) 31 Ind. Cas. 474; JIN. L: R. 174. ALa 
42 34 Ind. Cas, 180; 44 O. 16; 23 O. L, J. 547; 20 
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limitation will þe proportionately extended 
The Railway Company were trying to get 
back the bales and were leading the plaint- 
iffs to believe that delivery wofild ba given 
Reference is made to Jugal. Kishore vY. 
The Great Indian Peninsular Railway (13). 
In that case no time was fixed for the de- 
livery of the goods and there was no refusal 
to deliver up to well within a year of the 
suit. In. both the-present suits the plaints 
give certain dates in April 1919 as the 
dates when the goods ought to have been 
delivered, and damages were claimed on 
the basis of the price of cotton at. Bombay 
at that date. Aiterwards the market fell 
The learned District Judge has referred to 
the Railway Company’s letter of May 1919 
but that.is two years before the institution 
of the suits. - 2 

A subsequent.suggestion made b 
ants’ Solicitors that the matter- T 
settled, headed ‘“ without prejudice.” can- 
not operate to extend limitation, The 
Railway Company do-not appear ever to 
have admitted their liability. The suits 
are, therefore, in our. opinion, barred b 
limitation and must be dismissed. 4 

It has been contended that the appeals 
should be rejected as they are not accom- 
panied by copies of the judgment appealed 
genine, as required by O. XLI, r. 1, ©. P 


“The memorandum of appeal in ea 
stated that the copy of judgment ar 


- be, given afterwards, and as the appeals 


were admitted on presentati i 

being ordered to Lelo the fede 
it must be taken that the Court dispensed 
with the copy of judgment. In any cage 
this is a matter between the Court and 


the appellant. 


The result is that the decrees 
lower Court in both cases aise ei 
aside and the suits dismissed with costs 
The plaintifis.may have their remedy 
against Arjun Khemji who actually received 
the goods and in whose possession the 
sale proceeds are, or against. the defendants 
in another suit after recovery of the Sule 


‘proceeds from Arjun Khemji. 


Z. K. _ Appeal t 
(13) 68-Ind. Cas. 981; 45 A, 43: a A. C ay Be 
P. L. R. (A.) 210; (1923) A. IR. (Ayos OO žne 
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MADRAS HIGH COURT. 
.Seconp Crvin Apprat. No. 1216 or 1921. 
September 26, 1924. 
Present’—Mr. Justice Devadoss. 
DRONAMRAJU LAKSHMI AND ANOTHER 
—~PLAINTIFFS——A PPELLANTS 
VETSUS 


IMMANI SESHAYYA AND oTHERS— 


DerenDaNTs—RESPONDENTS. 

Mortgage, usufructuary—Term fixed for redemption— 
Mortgagee, failure of, to carry out terms of mortgage— 
Redemption before expiry of term, ‘whether can be 
allowed-~dAccounts, basis of-—Procedure—Appellate 
Court, whether can take notice of matters after institu- 
tion of suit. É 

Where under the terms of a mortgage the mortgagee 
is asked to pay himself the principal and interest out 
of the rents and profits of the mortgaged property, he 
is entitled to remain in possession till the mortgage- 
debt is wiped off from the rents and profits of the pro- 
perty. [p. 139, col. 1.] 

When a term is fixed in a usufructuary mortgage- 


deed and possession is given to the mortgagee, unless. 


there be a clause in the mortgage-deed itself enabling 
the mortgagor to redeem the mortgage at any time he 
chooses, the mortgagee is entitled to remain in posses- 
sion till the close of the term. In such a case it cannot 
be said that the term fixed inthe mortgage-deed is 
only for the benefit of the mortgagor, it is equally for 
tins no of the mortgagee as well as the mortgagor. 
ibid. 

The presumption is that the right to redeem and the 
right to foreclose arise at the same time and where a 
date is fixed for the payment of the mortgage-debt and 
the mortgagee cannot foreclose earlier, the mortgagor 
ree redeem before the appointed time. [p. 139, 
col. 2. à 

Where a mortgagee undertakes to pay out of the 
rents and profits of. the land mortgaged to him a 
certain amount for the expenses of the mortgagor he is 
pound to carry out the term of the contract and when 
he undertakes to pay beriz on the land, his failureto 
pay it would amount to a breach ‘of the contract as it 
would thereby expose the land to be attached and sold 
for arrears of beriz. In sucha case ifthe mortgage- 
deed fixes a term for redemption, a Court of Equity 
will grant relief to the mortgagor and allow him to 
redeem the property before the expiry of the term. [p. 
140, cols. 1 & 2.] < 

A mortgagee isnot bound to accept the mortgage 
amount from the mortgagor ifthe latter tenders it 
before the expiry of the term fixed for redemption. 
But where the mortgagee is in possession of the 
mortgaged property, and unless there isa stipulation 
that. all the rents and profits should be applied 
towards interest, whatever remains over and above the 
interest due on the mortgage amount is bound to be 
applied towards the reduction of the principal [p. 141, 
ep). 11) . - - 

In i suit for redemption of a usufructuary mortgage 
the plaintiff is entitled to have an account taken of the 
rents and profits of the mortgaged property. No ques- 
tion of limitation arises in such a case. So long as the 
relationship of mortgagor and mortgagee subsists, the 
mortgagee who is in possession of the mortgaged pro- 
perty is bound to account for the rents and profits of 
the land. But in taking the account, sums which the 
mortgagee should have paid to the mortgagor, but has 
not paid, must be applied towards the reduction of the 
mortgage amount. [p. 142, cols. 1 & 2.) 
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Semble—An Appellate Court can take cognizance of 
matters which have happened after the institution of a 


suit for the purpose, at any rate, of moulding the relief - 


which the plaintiff is entitled to. This will, however, 
be done only in exceptional cases where it is necessary 
to prevent injustice or to avoid multiplicity of pro- 
ceedings. [p. 141, col. 2.] | 

Case-law referred to. ; 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
at Ellore, in A. S. No..255 of 1920 (A. S. No. 


271 of 1920, Sub-Court, Ellore), preferred 


against the decree of the Court of the Ad- ` 


ditional District Munsif, Tanuku, in O. 8. 
No. 294 of 1918. 

Mr. P. Somasundaram, for the Appellant. 

Mr. G. Laxmanna, for the Respondents. 

SUDGMENT.—One Venkatarayudu 
Pantulu mortgaged the plaint properties to 
one Venkanna by two deeds, Exs. A and B, 
on the 2nd May 1865. The equity of redemp- 
tion was sold by the Court in execution of 
a money-decree against the mortgagor and 
was purchdsed by the plaintiff. He has 
brought the suit for the redemption of the 
mortgage against the defendants who are 
the representatives of Venkanna alleging 
that the mortgage-debt has been discharged 
and that he is entitled to have an account 
taken of the rents and profits of the mort- 
gaged property. The District Munsii held 
that the plaintiff was not entitled to redeem 
the mortgage as the term of 55 years fixed 
in the mortgage-deed had not expired and 
he gave a decree for a certain amount which 


‘under the mortgage the morigagee under- 


took to pay to the mortgagor. The plaintiff 
appealed and the Subordinate Judge of 
Ellore dismissed the appeal. The. plaintiff 
has preferred this second appeal. 

The first contention is that he is entitled 


to redeem the mortgage before the expiry ` 


of the term, as the term is only for his 
benefit. Mr. Somasundaram, who appears 
for the appellant, contends that the pre- 
sumption is that the term fixed in the 
mortgage-deed is always for the benefit of 
the mortgagor and that he is entitled to 
redeem the mortgage at any time he likes. 
When possession is givem to the mortgagee 
andthe mortgagee isasked to pay himself the 
inttrest on the mortgage amount from the 


rents and profits of the mortgaged property ` 


and when the rents and profits are liable to 


‘fluctuation, it cannot be said that the term 


fixed in the mortgage is only for the 
benefit of the mortgagor. In such .a case 
the term is equally for the benefit of the 
mortgagee as well as the mortgagor. It is 
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well-settled that when a term is fixed in 
_ a usufructuary mortgage-deed and posses- 
sion is. given to the mortgagee, unless 
there bea.clause in the mortgage-deed itself 
enabling the mortgagor to redeem the mort- 
gage at any time he chooses, the mortgagee 
is entitled to remain in possession till the 
close of the term. Where the mortgagee is 
asked to pay himself the principal and 
interest out of the rents and profits of the 
mortgaged property, he is entitled to re- 
main in possession till the mortgage-debt 
is wiped off from the rents and profits 
of the property. The appellant relied upon 
the case reported as Mashook Ameen Suz- 
zada v. Marem Reddy (1) as supporting his 
contention. The facts in that case, no 
doubt; are similar to the present. But what 
the learned Judge held in that case was 
that it wasa mortgage and that the mort- 
- gagor was entitled to redeem the property. 
The case does not support the appellant's 
contention. In Sri Raja Setrucherla Rama- 
bhadra Raju Bahadur v. Sri Raja Vairi- 
cherla:Surianarayana Raju Bahadur (2), it 
was held that “ where the parties agree that 
possession of the property shall be transfer- 
red toa mortgagee for à certain term, it 
may be inferred that they intended that 
redemption should bepostponed till the end 
of the term, but the creation of the term 
is by no means conclusive on this point.” 
Pamurlapati Ankivedu v. Samurlapati Sub- 
biah(3) does not help the appellant. All that 
was held in that case was that a provision 
in the mortgage-deed whereby the mort- 
gagee is toremain in possession after the 
payment of the mortgagee- debt is urenforce- 
able as it actsas a fetter upon the right 
to redeem. In Mohammad Sher Khan v. 
Raja Seth Swami Dayal (4) it was held that 


the provisions of s. 60 of the Transfer of ' 


Property Act were imperative and that the 
right of redemption cannot be taken away 
by any contract between the mortgagor 
and the. mortgagee. Even an anomalous 
' mortgage is subject to the provisions of 
s. 60, 

The right of the nfortgagor to redeem the 


(1) 8 M. H. ©. R. 31. . 
(2) 2M. 314;4 Ind. Jw. 500;1 Ind. Dec. (x. s.) 


489.. 
(3) 12 Ind. Cas. 392; 35M. 744: 10M. L. T. 256; 
(1911) 2 M. W. N. 231; 21 M: L. J. 1010. 

(4) 66 Ind. Cas, 853; 44 A. 185: 30 M. L. T. 228; 9 O. 
L.J. 81; 42 M. L. J. 584; 25 O; C. 8; 20 A. L. J. 476; 35 
C L. J. 468; 24 Bom. L. R. 695; -(1922) M. W. N. 378; 


922) A. I. R. (P. C.) 17; 4 U. P. L. R. (P. C.) 50; 28 C. 


1 
WN. 79; 49 I. A. 60 (P. C), 
e 
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mortgage is not disputed but“%the question 
is, when does the right to redeem accrue?. 
In Bakhtawar Begam v. Husaini Khanam 
(5) their Lordships of the P#ivy Council: 
held: “Ordinarily, and in the absence of 
a special condition entitling the mortgagor 
to redeem during the term for which the 
mortgage is created, the right of redemption 
can only arise on the expiration of the 
specified period. But there is nothing in 
law to prevent the parties from making a 
provision that the mortgagor may discharge 
the debt within the specified period and 
take back the property.” In Tirugnana 
Sambandha Pandara Sannadhi v. Nalla- 
tambi (6) Muthusami Iyer, J., and Wilkin- 
son, J., held “ Having regard to ss. 60 and 
62 of the Transfer of Property Act, the 
Legislature appears to have adopted the 
principle that in the absence of a stipulation 
to the contrary, the presumption is that 
the right to redeem and the right to fore- 
close arise at the same time, and that when 
a date is fixed for the payment of the 
mortgage-debt and the martgagee cannot 
foreclose earlier, the mortgagor also cannot 
redeem before the appointed time.” See 
also Gunnam Dorayya v. Vadapalli Ayyama- 
charyulu (7) and Aga Mahammadally Beg v: 
Chandragiri Venkatapayya (8). 

In Ex. A the term fixed is 50 years and 
Ex. B extends the term by 5 years. So the 
period during which the mortgagee was 
entitled to remain in possession is 55 years 
from 1865. There is no provision in either 
of the deeds for the mortgagor redeeming 
the property before the expiry of 50 years 
and the appellant, therefore, is not entitled 
to ask for redemption of the mortgage 
merely on the ground that he has the equity 
of redemption. f 

The next point urged by Mr. Somasunda- ° 
ram is that the mortgagee has been guilty 
of a breach of contract and, therefore, he is 
entitled to sue for redemption before the 
expiry of the term fixed in the mortgage- 
deed. Under the contract evidenced by 
Ex. A it was agreed that the mortgagee 
should pay Rs. 60 to the mortgagor for his 
expenses, Rs. 95 towards beriz payable to 


(5) 23 Ind. Cas. 355; 36 A. 195 at p. 199; 18 C. W. N, 
586; 26 M. L. J. 474; 12 A. L. J. 473; 190, L.J. 477: 
(1914) M. W. N. 411; 15M. L. T. 389; 16 Bom. L. R. 
3L; 1 L. W. 813; 41 L A. 84 (P. O). 
16) 16 M. 486:2 M. L.J. 272;5 Ind. Dec. (N. e.) 
15 
i 


1015. 
(T) 25 Ind. Cas. 797; 27 M. . 295 at p. 298; 16 M 
L. T. 226; (1914) M. W. N. 648. es 
(8) 48 Ind. Cas. 379; 35 M: L, J, 287, fie FH? 


the Sircar, and Rs. 4 for village expenses 
and should apply the balance-of the income 
of the property, namely, Rs. 80 towards the 
liquidation of his debt, and the debt should 
be liquidated in the course of 55 years, It 
is contended by Mr. Somasundaram that 
the mortgagee failed to pay Rs. 60 to the 
mortgagor as agreed to by him and failed 
also for several years to pay the beriz of 
Rs 95 and also the amount payable for 
village expenses and, therefore, there having 
been a breach of contract on the part of the 
mortgagee, the plaintiff is entitled to redeem 
the mortgage. When the parties to a mort- 
gage agree to certain terms it is the duty 
of both parties to adhere to the terms of 
the mortgage. In this case the mortgagee 
undertook to pay annually Rs. 60 to the 
mortgagor for his expenses and it is admit- 
ted that he did not pay this amount to 
him. The contention of Mr. Lakshmanna 
for the respondent is that’ the mortgagor 
was entitled to sue for Rs. 60 in case of 
default and he is not entitled to treat the 
non-payment of Rs. 60 or failure to, pay 
Rs. 60 per annum as a breach: of the con- 
tract between the parties and he relies upon 
the clause inthe document: “Ifthe amount 
of Rs. 60 payable tome every year is not 
paidin any year, you should relinquish a 
portion in proportion to the kist payable to 
me,” He urges that it was open to the 
mortgagor to have asked the mortgagee to 
relinquish. a portion of the land capable of 
yielding Rs. 60 and ifthe latter declined 
to do so the former should have brought a 
‘suit for the amount and he is not entitled 
to treat the default to pay Rs. 60 as a breach 
of the condition in the mortgage-deed. I 
am unable to accept this contention, Where 
the mortgagee undertakes to pay out of 
- the rents and profits of the land mortgaged 
to him a certain amount for the expenses 
of the mortgagor he is bound to carry out 
the term of the contract and when he under- 
takes to pay beriz on the land, his failure 
to.pay it would amount to a breach of the 
contract ‘as it would thereby expose the 
land to be attached and sold for arrears of 
beriz. In this case, the mortgagee under- 
took to pay 3 different sums for 3 different 
purposes and he not having paid those 
sums as agreed to by him, I think. if is 
equitable that he should not be allowed to 
insist upon one of the terms of the mort- 
gage-deed being given effect to when he 
himself gives a go-by to the other terms of 
the deed, The mortgagee remaining in 
—_ 
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possession for a number of years is in con- 
sideration of his not only applying a portion 


of the rents and profits towards his debt. ` 
but also in consideration of his meeting 


certain demands which ought to be met 
out of the income of the property. In a case 
like this, I think, a Court of Equity ought 
to give relief to the mortgagor and allow 
him to redeem the property before the ex- 
piry of the term. 

Iam supported in this view by the obser- 


vations of Richards, ©. J. and Bannerji, J.’ 


in Chhatku Rai vy. Buldeo Shukul (9): “We 
think that on equitable grounds the de- 
fendants not having performed what we 
deem to be a most essential part of the 
contract so far as they are concerned, the 
plaintifis ought to be allowed to redeem the 
property before the expiratian of the period 
of 10 years.” No doubt the facts in that 


case are not very similar to those of the”. 


present. There the mortgagees failed to 
discharge prior encumbrances which they 
had undertaken to discharge and they 
having been in possession of the mortgaged 
property, and in receipt of rents and profits 
thereof allowed interést to accumulate in 
respect of the encumbrance. The learned 
Judges held that “if the mortgagees were 
allowed to remain in possession of the pro- 
perty over the full period of 10 years taking 
the profits, the plaintiff will be without any 
proper-or effecttial remedy.” The principle 
of the decision is applicable to the present 
case. Mr. Lakshamanna contends that the 
mortgagor should have enforced payment 
of the amount payable to him by asuit. I 
do not think that the mortgagor should 
have been driven to file a suit year after 
year for the recovery of the amount payable 
to him by the mortgagee, nor was he bound 
to pay beriz on the land year after year and 
bring a suit every year against the defend- 
ant for the amount paid by him, In order 
to show that both mortgagors and mort- 
gagees should carry out the terms of the 
contract embodied in the mortgage-deed I 
may refer to the case in Seaton v. Twyford 
(10). Sir James Bacog, V. C., observed as 
follows: “The mortgagor who stipulates 
that he shall have 5 years to pay the: mort- 
gage-money must of necessity, whether it is 
expressed or not, undertake at the same 
time that, if he fails to do that which is 
e 


(9) 17 Ind. Cas. 340; 34 A. 659 at p. 662; 10 A. L. J. 


30. 
(10) (1871) 11 Eq. Oas. 591; 40 L. J, Ch. 122; 23 L. T, 
648; 19 W. R. 200. $ 
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incumbent upon him during the period 
of 5 years to do, the restriction upon the 
mortgagee shall thereupon cease.” In India 
the non-payment of interest by the mort- 
gagor to the mortgagee is not a sufficient 
ground for the mortgagee to bring a suit 
for sale before the expiry of the period 
fixed for payment of the principal but the 
decision shows that both parties should 


. carry out the terms of the contract entered 


intoby them. 

If the mortgage amount has been paid 
off, the right to redeem accrues, and ifa 
suit for redemption is not brought within 
the statutory period it will be barred. The 
Privy Council held in Bakhtawar Begum v. 
Husaini Khanum (5) that a suit for redemp- 
tion was barred inasmuch as it was alleged 
by the plaintiff that the mortgage-debt 
became satisfied in 1838. The mortgagee 
not having paid the amount payable to the 
mortgagor, was bound te apply that amount 
in reduction of the mortgage-debt. When 
the mortgagee is in possession of funds 
arising from the rents and profits of the 
mortgaged premises, he is entitledto pay 
himself first the interest on the mortgage 


amount and whatever remains over and. 


above he is bound to apply towards the 
reduction of the capital. The mortgagee 
is not bound to acceptthe mortgage amount 
from the mortgagor if he tenders it before 
the expiry of the term. But where he is 
in possession of the mortgaged property, 
and unless.there isa stipulation that all 
the rents and profits 
towards interest, whatever remains over 


and above the. interest due on the mortgage 


amount is bound to be applied towards 
the reduction of the principal. This is 
clear from Thompson v. Hudson (11). In 
that case Lord Romilly, M. R., held that 
when the mortgagees received a consider- 
able sum of money by sale of a 
portion of the mortgaged property they 
were not entitled tocharge interest-on the 
whole of the principal amount mortgaged 
and keep the amount realized by sale 
in their hands. He held that that sum 


- should have been appliedin part paymtent 


of the mortgage amount. I may refer in 
this connection to an observation of Mr. 
Justice Mahmood in Jaijit Rai v. Gobind 
Tiwari (12). “By a long course of de&isions 


(11) (1870) 10 Eq. Cas. 497; 40 L. J. Ch. 28; 23 L. T. 
278; 18 W. R. 1081 


(12) 6 A. 303 at p. 308; A. W.N, (1884) 92; 3 Ind. 
Dec, (N. 8.) 044. o : 


. 
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it has been settled in Indi& that even a 
special agreement to the effect that the 
mortgagee shall remain in pogsession until 
payment of the debt is madé in’ one 
sum does not prevent the mortgage from 
being at an end whenever the mortgagee 
has realized both the principal and «interest 
from the usufruct. This rule, though it 
probably originated in the express provi- - 
sions of the old Regulations, is so con- 
sonant with equity that it deserves re- 
cognition by the Courts. even irrespective 
of statutory provisions”. : 

It was next urged by Mr.:Somasundram 
that the term. of 55 years expired in 1920 
after the decree. in the District Munsif’s 
Court and before the appeal was filed. 
in the District Court and he is, therefore, 
entitled to ask for an account. In the 
view I have taken of the right of the 
mortgagor to ask for rédemption, I do not 
think itis necessary to discuss this point 
in detail. In Sethrucherla Rama Chandra 
v. Maharajah of Jeypore (13) the learned 
Judges observe: “It has been held in several 
cases that the Appellate Court can take 
cognizance of matters which happened 
after the institution of the suit for the pur- 
pose, at any rate, of moulding the relief 
which the plaintiff was entitled to,...This 
will be done only in exceptional cases, 
where it is necessary to prevent injustice 
or avoid multiplicity of proceedings.” Mr. 
Lakshmanna relies upon Ramanadan Chetti 
v. Pulikutti Sevai (14) and Govinda v. 
Perumdevi (15) and contends that what 
happened subsequent to the institution of 
the suit should not be taken as a ground 
for giving relief to the plaintiff In 
Govinda v. Perumdevi (15) the plaintiff 
sued for a declaration that a certain alien- 
ation made .by a widow was invalid, 
Pending the appeal the widow died. He 
applied to amend the plaint by adding a 
prayer for possession. The Court held 
that it could not give permission to amend 
the plaint. In Ramanadan Chetti v. Puli- 
kitti Servai (14) the person who acquired 
the lessor’s title brought a suit to eject 
certain trespassers from the lease-hold 
property. Pending the appeal, the term 
of the lease expired. He asked leave to 
amend the plaint pending the appeal by 


09,54 Ind. Cas. 411; (1916) 1 M. W. N. 354,19 M. 
(4) 24 M. 288; 8M. L.J. 121; 7Ind. Dec. (ne) 
59, 

(15) 19 M. 136; 4 Ind. Dec. (N. 54), 444. 


e 
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e 
adding a prayer for possession. The Court 
held that such an amendment could not 


. be granted, In the two cases there were 


.two causes of action. The cause ofaction 
on which the suit was based was oneand 
a different cause of action arose when 
But kere the 
cause of action is the same, namely, the 
right of the plaintiff to redeemthe mort- 
gage. The plaintiff asks for redemption 
on the ground thatthe mortgage has been 
discharged and now the term having 
expired pending the appeal he rélies upon 
_ that and -says he is entitled to redeem. 
*Possession of the mortgaged properties 
has been given to the. plaintiff. So the 


. “question of redemption of the mortgeged 


properties is only of anacademic interest. 

The real question is whether heis entitled 

It would not be right to 
drive the plaintiff to another suit for the 
pwerpose of taking an account on the ground 
that on the date of the suit the term of 
the mortgage had not expired. Butas I 
have already held that the mortgagor was 
entitled to bring a suit on the date of 
the discharge of the mortgage amount, 

‘ the contention of the respondent that 
the plaintiff is not entitled to rely 
upon what happened subsequent: to the 
institution of the suit need not be con- 
sidered. 

The plaintiff is entitled to have an ac- 
count taken of the rents and profits of 
the mortgaged premises. There is no 
question of limitation arising in the case. 
So long as the relationship of the mort- 


gagor and mortgagee subsists, the mort-- 


gagee who isin possession of the mort- 
gaged premises is bound to account for 
the rents and profits of the land. Vide, 
Parasurama Pattar v. Venkatachalam Pattar 
(16). -It was observed in that case: “So 


. long as the relationship of mortgagor and 


mortgagee continues, the obligation of the 
mortgagee to make all payments provided 
in the mortgage-deed also subsists. At 
the time of redemption, when the mort- 
gagor is required to pay the amount due by 
him..under the mortgage, the mortgagee 
is also bound to give him credit for all 
` payments which he is bound to make 
under it’. Seealso Jaijit Rai v. Gobind 
Tiwari (12). The plaintiff is entitled to 
be ‘given -credit for all the sums received 
by the mortgagee. His contention is that 


(16) 21 Ind. Cas. 701; 25 M. L. J. 561; (1918) M. W, 
N. 198, oa f 
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the mortgage was discharged so‘far back 
as 1887. Theamounts whichthe mortgagee 
undertook to pay the mortgagor and to the 


‘zamindar and for village expenses should 


be applied in taking an account ‘towards 
the reduction of the principal amount of 
the mortgage. See in this connection 
Ram Avatar v. Tulsi Prosad Singh (17). 

lt was feebly urged by Mr. Lakshmanna 
that the amount oť Rs. 60 wasa personal 
allowance and the plaintif as an auction- 
purchaser of the equity of redemption 
was not entitled to get that amount. 
There is nothing in the document, Ex. A, 
to show that Rs. 60 payable tothe mort- 
gagor was a personal allowance. That 
amount was agreed to be paid by the 
mortgagee as only a portion of the rents 
and profits was sufficient for liquidating 
the debt, and the plaintiff who has purchased 
the equity of «redemption is entitled to rely 
upon the terms of the document. I do 
not think there is any thing in this 
is entitled to 
the amount „of Rs. 60 payable to the mort- 
gagor in whose shoes he stands. f 

The plaintiff is entitled to have a 


- account taken of ‘the sums received by 


the mortgagee. I set aside the decree of 
the lower Courts and direct the District 
Munsif to take an accountof the rents 
and profits of the mortgaged property. 
In taking the account, sums payable by 
the mortgagee should be applied towards 
the liquidation of the mortgage amount 
and after the date of the discharge of the ~ 
mortgage amount, the mortgagee is liable 
for the rents and profits to the mortgagor. 
The plaintiff is entitled to the costs of 
this appeal, and to the costs in the lower 
Courts, ` l 





The memorandum of objections having 
been posted to be spoken to this day, 
the Court delivered the following . 

JUDGMENT.—The memorandum of 
objections is dismissed. © 

Appellant is entitled to refund of Court- 
fee paid in this Court. i 

evVeN V. Decree set aside; + 

Z. K. Memo. of objections dismissed. 
ign? 11 Ind. Oas. 713; 14 ©. L. J. 507; 160. W. N, 
fa . 
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LAHORE HIGH COURT. 
Crvit Case No. 1560 ‘oF 1921. 
March 3, 1925. 
Present:—Mr. Justice Broadway and 
Mr. Justice Jai Lal. 
SALIGRAM AND OTHERS—DEFENDANTS 
APPELLANTS 
versus - 
MOHAN LAL—PLaintirF—RESPONDENT. 
Hindu Law—Joint family—<lienation of family 
property—Kepairs to family dwelling house—Neces- 
sity. 





_ Money required for the purpose of effecting repairs 
to the family dwelling house is required fora neces- 


sary purpos3 which would justify an alienation of. 


family property. In sucha cass the alienee is not 
required tohave anestimate prepared of the sum 
required forthe proposed repairs. If the evidence 
shows that on making enquiries the alienee was 
satisfied that repairs were about to be made, any 
sum reasonably necessary for such repairs would be 
regarded as having been advanced for necessity. [p. 
- 144, col. 1.) 


Appeal from a decree of the Senior Sub- 
Judge, Lahore, dated the 10th March 1921. 

Lala Fakir Chand and Mr. M. N. Mukerji, 
for the Appellants, 

Messrs. Anant Ram and -Jagan 
Agarwal, for the Respondent. 


Nath 


JUDGMENT.—On the 6th of August’ 


1914 one Seth Shib Das, a clerk in the 
Railway Audit Department, borrowed a 
sum of Rs. 6,000 on a mortgage of two 
houses,- from Pandit Jia Lal and Mohan 
Lal, father and son. It was represented 
to them that the money was needed to pay 
a prior mortgage held by the Lahore Bank 
Limited, and to execute certain repairs to 
the property mortgaged. On the same date 
Shib Das executed a rent deed agreeing 
to be the mortgagee’s tenant of the pro. 
perty mortgaged and to pay a sum of Rs. 45 
per mensem as rent, that amount being the 
equivalent of the interest payable under 
the mortgage-deed which was at the rate 
of 9 per cent. The mortgage-deed also 
contained a clause that if three months’ in- 
terest bad not been paid, from the date of 
default, the interest payable would be at 
the rate of Rs. 1-2-@ per cent. per mensem. 


On the 13th of November 1919 the most- 
gagees instituted a suit against the mort- 
gagor for recovery of Rs. 6,000 principal 
and Rs. 3342-8-0 interest due under the 
mortgage-deed. Credit had been given 
for Rs. 640, which had been paid by 
Seth Shib Das. The defence set up by 
Shib Das was that the loan was nota loan 
at all, but that he had been duped into 


BALIGRAM Y. MOHAN LAL. 


f 143" 
signing these documents by the mortgagees 
who had entered into an agreement to join 
him (Shib Das) in certain satta (gambling), 
Later Shib Das’ two sons, one a major 
and the other a minor, also desired to be 
impleaded and were impleaded. The plea 
they set up was that their father was a 
grossly immoral, debauchee, a whoremon- 


- ger and a gambler and that the mortgaged 


property, being ancestral, was not charge- 
able with the payment of the amount 
claimed by the mortgagee. 

The following issues were settled on the 
pleadings:-— f ; 

(1) Was the mortgage in suit executed 
without consideration? j 

(2) Was the debt raised by defendant 
No. 1 Shib Das for family purposes or legal 
necessity? 

(3) Is the debt tainted with immorality? 

(4) What relief, if any, is the plaintiff 
entitled to? 

(5) Is the rate of interest penal? 

Later a sixth issue was added:— ' 

(6) Whether the houses in suit are “an- 
cestral? 

The parties led evidence and the learned 
Subordinate Judge found that full con- 
sideration had passed, that the houses were 
ancestral, that the enhanced interest was 
not penal, that the debt due to the -prior 
mortgagee and a sum of Rs. 950 were 
chargeable to the property and granted . 
the plaintiff'a decree accordingly. 

The decree as drawn up showed the 
principal amount due to be Rs, 4,579-8-3; 
interest Rs. 3,067-9-4 and costs Rs. 690 or 


. a total of Rs. 8,337-1-7. This amount was 


declared to be due under” the mortgage 
and it was directed that it should be paid 
by: the 10th day of September 1921.° On 
payment the plaintiffs were ordered to de- 
liver up to the defendants or some other 
person properly appointed by him and 
entitled thereto all the documents and title- 
deeds in their possession relating to the 
mortgage property. Further it was ordered 
that if the payment was not made by the 
date fixed, the mortgaged property or so. 
much of it as might prove sufficient, was 
to be sold and the proceeds of the gale 
paid into Court and applied in payment of 
the amount declared to be due. Finally 
it was ordered that ifthe net proceeds of 
the sale were insufficient to pay the amount 
due and any subsequent interest and costs 
in full, the plaintifis would be at liberty to 
apply for a personal decree for the amount 


a : , 
144 : 
of the balance against Shib Das alone 
who was declared personally liable under 
the decree te pay Rs, 3,422-6-8. 

Against this decree the mortgagor and 
his two sons have filed a joint appeal 
while the mortgagees have filed cross ob- 
jections in respect of the sum of Rs. 1,250 
and interest thereon disallowed by the 
Court, On behalf of the appellants we 
have heard Mr. Fakir Chand while Mr. 
Jagan Nath has represented the mort- 


gagees, 

~ Admittedly the amount due and paid to 
the Lahore Bank cannot now be examined 
and Mr,’ Fakir Chand confined his attack 
to the sum of Rs. 250. This sum of 
Rs. 250 was a portion of Rs. 1,500 which 
had been paid by the mortgagees to the 
mortgagor in the presence of the Registrar 
at the time of registration. As stated above 
the necessity for this payment was stated 
in the mortgage-deed to be.for business 
purposes and for building a house and 
purchasing land adjoining the house. When 
thé two mortgagees were examined in 
Court as witnesses the son, Mohan Lal, 
frankly admitted that he had no personal 
knowledge of the matter but stated that 
he had been told by his father that the 
defendant Shib Das needed the money for 
repairs, alterations, ete. Pandit Jia Lal 
himself has sworn that this sum of Rs. 1,500 
was given for repairs and for no other 
purposes. Ramji Das (P. W: No. 3), a bro- 
ker, has stated that this transaction was 
negotiated by him and that the defendant 
Shib Das had already applied to the Muni- 
Gipality for sanction to construct a barsati. 
The learned Subordinate Judge has allowed 
Rs. 250 only on the ground that although 
barsatt or sabat had been erected, one 
witness alone had stated that it had cost 
Rs. 250. Mr. Fakir Chand cited Girdhari 
Lal v. Kishen Chand (1). In our judgment 
that-authority supports the contention of 
the respondents. There can be no doubt 
that repairs to a house would be regarded 
as “necessity” for .the purposes of a suit 
of this nature. It is in evidence that the 
mortgagor, the father and head of the joint 
family, had represented that repairs to the 
building and the erection of a barsati were 
necessary. It would be exceedingly diff- 
cult for any person advancing money for 
‘repairs to a building to be called upon to 
have an estimate prepared of the sum re- 


(1) 85 Ind, Oas. 463; 51. 511; (1925) A. IR. (L) 
240, é 
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quired for the proposed repairs. It is in 
evidence and we believe this evidence that 
enquiries were made and that it had been 
discovered that repairs were actually going 
to be made and that an application had 
been made to the Municipality for sanction, 
In these circumstances we are unable to 
agree with the Court below in its finding 
that only Rs. 250 can be allowed as a. 


‘charge on the property. In our judgment ` 


the whole of this amount must be allowed. 

So far as the interest is concerned, 
although we are unable to see that the 
enhanced rate amount to a penalty, as 
Mr. Jagan Nath expresses himself, content 
with the original rate of 9 per cent. we fix 
the interest at that rate. - \ 

The appeal is, therefore, dismissed, and 
the cross-objections are accepted. The 
plaintiff will be granted a decree for Rs. 6,000 
principal, and. interest from the date of 
the mortgage-deed to the 3rd of September 
1925 at the rate of 9 per cent. together with 
costs thereon. s 

lt has been brought to our notice by Mr. 
Fakir Chand that the costs allowed in the 
decree are less than the proper amount 
claimable. Out of the total sum, Rs. 640 
admittedly paid .will be deducted and the 
balance will be payable on or before the 
3rd day of September 1925. On payment: 
the plaintiffs will deliver up to the defend- 
ants, or such persons as they appoint, all 
documents in their possession or power 
relating to the mortgaged property. In the 
event of the payment not being made on - 
or before the said date, the mortgaged 
property, or such portion of it as may 
suffice, shall be sold. The proceeds of the 
sale, after defraying the expenses of the 
sale shall be paid into Court and applied 
in payment of the amount declared due to 
the plaintiff as stated above, together with 
any subsequent interest. and costs that may 
have acerued or have been incurred, 
Finally, if the net proceeds of the sale are 
insufficient topay such amount and such 
subsequent interest and costs in full, the 
plaintiff shall be at’ liberty to apply for a 
personal decree for the amount or the 
balance against Shib Das alone. Future’ 
interest’ will be payable, in the event of . 
the decretal amount not having been paid 


. bythe date fixed at the rate of 9 per cent, 
-until realization. 


Z. K, Appeal dismissed, ~ i 7 
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NAGPUR JUDICIAL COMMIS- 
s, SIONER’S COURT. 
CriminaL Revision No. 317-B oF 1923. 
February 26, 1924. 
Present :—Mr. Kinkhede, A. J.C. 
BHAGWANTRAO—AccusgD —APELICANT 


Versus 
EMPEROR— Opposite Parry. 

Penal Code (Act XLV of 1860), s. 176—Persons 
legally bound to give information to Police—Omission by 
some of such persons, whether offence. ; 

‘The fact that some persons bound-to give information 
have given that information while other persons who 
might be bound to give that information ‘have omitted 
to do so, is no ground for their prosecution and con- 
viction under s. 176 of the Penal Code.’ 

Empress v. Sashi Bhusan Chuckrabutty, 4 C. 623; 2 
Ind. Dec. (x, 8.) 395, Queen<mpress v. Gopal Singh, 20 
C. 316; 10 Ind. Dec. (x. s.) 2lf and In re Pandya Nayak, 
7 M. 436; 1 Weir 102; 2 Ind. Dec. (x. 8.) 883, referred to. 

Application for revision of an order of the 
Sessions Judge, Amraoti, dated the 25th 
September 1923, in Criminal Appeal No, 
220 of 1923. 

Mr, K. K. Gandhe, for the Applicant. 


ORDER.—The learned Pleader who 
appeared for the applicant has very ably 
argued the question of fact as well as of 
law. On the question of fact Ido not think 
the Trial Court was wrong in drawing the 
conclusion that the accused knew of the 
movementsof Shankaria. The lower Appel- 
“late Court has, however, held that the accus- 
ed knew .of Shankaria's hiding place. L 
.do not think ths evidence on record supports 
this conclusion. There is no evidence to 
“bring knowledge of the particular hiding 
place, namely, the kadbi stack, home to the 
accused, 

Tne complaint was laid as imputing to 
the accused knowledge of the particular 
hiding place but the evidence falls short of 
- it. Tne accused was charged for having 
intentionally omitted to give information 
which he was ‘legally bound to give to the 
Police. The accused was not called upon 
. to answer the charge with reference to the 
particular hiding place where Shankaria 
was found and re-arrested. Although I am 
not prepared to uphold the Sessions Judge’s 
finding that the accused had knowledge 
of the particular hidimg place, namely, the 
kadbi stack, still I agree with the Trial 
Court in holding that the accused was aware 
„ofthe movements and visits of Shankawia 
to the village, and in fact he had interviews 
with Shankaria. I, therefore, think that 


there was technical omission on his part to - 


give the informution which he was legally 


-W 
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<: | 
bound to give tothe Policee But this is 
not sufficient to convict him. 

The next question is whether he inten- 
tionally omitted to do so. The prosecu- 
tion evidence shows that this information 
was known to several people. The Police 
also had this informatién as we find from P. 
W. No. l's deposition. The particular hiding 
place may not have been known to -Police 
until 3lst July 1922, but that does not 
mean that the Police had no information, 
on the contrary it appears that they had. 
Under such circumstances the principle 
underlying the cases reported as Empress v. 
Sashi Bhusan Chuckrabutty (1), Queen-Hm- 
press v. Gopal Singh (2) and In re Pandya 
Nayak (3), that the fact that some persons 
bound to give iuicrmation have given that 


information while other Sadana ai 
be bound to give that information have 


omitted to do so, was no ground for their 
prosecution and conviction under s. 176, 
Indian Penal Code, ought to be applied to 
this case. I, therefore, give the benefit of 
this principle to the accused in the par- 
ticular circumstances of this case. 

The accused has been the Patel for the 
last several years and this is the first 
omission so far as I could: gather from the 
‘record .for-which he is charged. 1, there- 
fore, see no valid “reasons for .upholding 
the conviction and the sentence which are 
hereby set aside. The fine, if recovered, may 
be refunded to the accused. 

G. R. D. Conviction set aside, 

K. S. D, i 

(1) 4 ©. 623; 2 Ind. Dec. (x. s.) 395. 

(2) 20 ©. 316; 10 Ind. Dee. (x. 8.) 214: i 

(3) 7 M. 437; 1 Weir 102; 2 Ind. Dec. (x. 8.) 883 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No 108 oF 1925, 
April 20, 1925. l 
Present:—Mr. Justice Abdul Raocf and 
Mr Justice Fforde. i 
SAJJAN SINGH— CoNvICr—APPELLANT 
versus Š 
EMPEROR—OPPOSITE Party. 
Evidence Act (I of 1872), s. 33—Deposition of wits 
ness made before Committing Magistrate, whether 


. admissible at trial—Death of witness, proof of—FFirst 


Information Report based on hearsay, value of—Ad: 
mission of guilt by several persons, proof of —General 
statement, value of. 

Where the deposition of a witness mads before the 
Committing Magistrate ig sought to pe admittsd iq 
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evidence at the tal in the Sessions Court,-under s. 33 
of the Evidenée Act, the death ofthe witness must 
be first proved. 4n the absence of such - proof .the 
statement is noLadmissible in evidence under 8. 33. 
-[p. 146, col. 2.) 
_ A First Information Report based entirely on hear- 
say cannot be tendered in evidence by the prosecution. 
ibid. 
i A Tee Information Report can only be used by the 
. prosecution for the purpose of corroborating in the 
witness-box the person who supplied the information 
contained in the report. Where, however, the person 
who gave the First Information Report can himself 
only speak from hearsay, the report cannot be used 
to corroborate such inadmissible evidence. [p. 146, col. 
. 2; p. 147, col. 1) 
A general statement by a witness that a number of 
i pos admitted having committed a crime is value- 
“leas without some indication as to which of the 
< persons made the admission in question with some 
. particulars of what was actually said. [p. 147, col, 1.] 
Criminal appeal from -2z-order of the 


Sessions Judge, Ferozepore, dated the 20th 


Dr, Nand Lal, for the Appellant. | 
Mr, Abdul Rashid, for the Crown. 


JUDGMENT.—The appellant, Sajjan- 


. Singh, has been convicted-of murder under 
the provisions of s. 302 of the Indian Penal 
. Code, and has been sentenced to death. 

The story for the prosecution is shortly 
“as follows:—On the 12th of July 1923, 
. Bohan Singh and Pakhar Singh were 

ploughing their fields, Waryam Singh was 
engaged nearby in erecting a fence round 
“his sugar-eane field. Sohan Singh and 
Pakhar Singh engaged in an altercation 
with Waryam Singh in the course of which 
-Pakhar Singh threw a clod of earth at 
Waryam Singh. Mangal Singh, son of 
Wazir Singh, who was ploughing his field 
in the vicinity, came up to the altercants 
and separated them. Having done so he 
returned to his field whichis at a distance 
of 200 karams from the place of altercation. 
Shortly afterwards Thakar Singh arrived 
with food. for Pakhar Singh and Sohan 
Singh, and Amar Singh also arrived bring- 
ing food for his father Waryam Singh. Amar 
Singh, was then told by Waryam Singh to 
go to the village and bring assistance, where- 
upon the former left on that errand, Within 
an hour of the departure of Amar Singh, 
Sajjan Singh appellant, Bhan Singh, 
. Mehnga Singh, Pahara Singh and Pal Singh 
_ Game on to the scene. 
-armed with gandasas and óne of them, 
Pahara Singh was armed’ with: a saila. 
These six men fell-upon Thakar Singh, 
Pakhar Singh and Sohan Singh, inflicting 
Such injuries that Sohan Singh and Pakhar 
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Singh died on the spot, and Thakar Singh 
subsequently expired in the house of Mangal 
Singh having walked there with the aid of. 
Mangal Singh. 

This is the Crown case as presented. by 
Mangal Singh, witness No. 4 for the prosecu~ 
tion. In addition to this witness the Court 
below has accepted the statement by an- 
other Mangal Singh, son of Sangat Singh, 
which was made: before the Committing 
Magistrate. The learned Sessions J udge 
stated in his judgment that this- witness 
had died before the case came to the 
Sessions Court and he purports to have 
admitted the statement under the provisions 
‘of s. 32 of the Indian Evidence Act. It is 
‘obvious that the. statement in question 
could not have been admitted under any 
of the provisions of this section of the 
Evidence Act, and the learned ‘Sessions 
Judge must have intended to rely upon s, 
33 for its admission. Section 33 would have 
been applicable if the death of the. witness 
whose deposition was sought to be admit- 
ted had been first proved. “In the present 
case there was no such proof, and accord- - 


- ingly the statement is not admissible snd 


must be excluded frem consideration. : 

The Trial Judge has also relied upon 
the statements contained in a- document 
described as the First Information Report, 
This document records an account of the 
crime given by a ‘certain Khetu to the 
‘Police and taken down by Sub-Inspector. 
Magha “Ram. The information- contained 
in this document: is entirely based. on 
hearsay and has’ been so described by the 
Trial Judge in his judgment. It is obvioug 
that such a document cannot be tendered 
in evidence for the prosecution. Khetu; 
who was called as a witness, does not 
purport to know anything of the circum- 
stances of the crime at first hand. He 
alleges that he obtained his information 
from Sundar Singh, a lambardar and he 
adds that Sundar Singh told him that he 
- had not seen the murders with his own eyes 
but had heard of the same. It appears, 
- therefore, that notonly is this First Infor- 
e mation ` Report based upon information 
which was hearsay, but the person from, 
whom the informant obtained his knows | 
ledge had himself gained it from others, - 
This isa glaring example of the improper 
use made in this province of a First Infora 
mation Report. As such a document could 
only be used by the prosecution for the 
purpose of corroborating in the witnesg 
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box the person who supplied the. infor- 
‘mation contained in the document, it ought 
to be fairly obvious that.if the informant 
himself can only speak from hearsay, the 
report cannot be used to corroborate such 
inadmissible evidence. I may mention 
that Sundar Singh, whois stated to have 
‘supplied the information upon which the 
. First Information Report was based, was not 
called as a witness. i 

A number of other witnesses were pro- 
duced by the prosecution who testify to 
statements made by the alleged murderers 
after the. crime had been completed. 
These witnesses say that the six alleged 
assailants whose names have been mention- 
ed returned to the village after the crime, 
and shouted out threats to certain persons 
saying at thesame time ‘that they had al- 
ready killed Thakar Singh, Pakhar Singh 
and Sohan Singh. The witnesses do not 
say which of these six persons made the 
incriminating statement, but speak as if 
the six men shouted in chorus. Nobody 
says’ that the appellant Sajjan Singn made 
any statement amounting to an admission 
of the crime; and even if it were clearly 
established that one or more ofthe other 
five had admitted the murders, such ad- 
mission could .not be used as evidencd 
against the appellant unless and until it 
had been shown that all six persons had 
-conspired to commit the crime. There is 
‘no evidence of any such conspiracy. More- 
over, a general statement by a witness 
that a number of persons admitted having 
committed a crime, is valueless withoutsome 
indication as to which of the persons made 


the admission in question with some par- 


ticulars of what was actually said. 
Apart from the evidence of. the. medical 
witness, who has given details of the in- 
‘juries sustained by the victims of the crime, 
the only evidence which we can legally 
consider is that of Mangal Singh, son of 
Wazir Singh. According to him he not 
_ only saw the crime committed but saw the 
appellant and one Bhan Singh assault Sohan 
Singh. If this evidence is to be believed 
the appellant, undoubtedly, took part èn 
the crime and whether he did or did not 
cause the death of one of the victims, he 
“would be liable under s. 34 of the Indian 
Penal Code as an abettor, for it is obtious 
that the common intention of the assailants 
“was to kill the three men in view of the 
nature of the weapons with which they 
“armed themselves and the circumstances 
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of the affair. There dre, However, certain 
discrepancies in the evidence of Mangal 
Siugh which throw consigerable doubt 
upoa the truth of his narrative of the crime. 
He purports in his evidence in-chief to 
have heard Waryam’ Singh tell his son to 
go tothe village and send men te hisas- 
sistance, but in cross-examination he admits 
that after stopping the altercation he went 
back to his field and, as his field is at a 
distance of 200 karams from the scene, it 
is obvious that he could not have heard 
Waryam Singh's orders to his son. Itis 
perfectly clear fromthe whole of his evi- 
dence that after the first altercation was 
over he went back to his own work: and 
did not come again to the scene of the 
fight until the assailants arrived, This 
witness also admits in cross-examination 
that he did not makeany statementto the 
thanadar about the murderers when’ Thakar 
Singh's dead body was removed to his house. 
Nor did he speak to any one about the 
occurrence which he is alleged to have 
witnessed. Hesays that his son saw the 
fight in the fields, but his son was not pro+ 
duced as a witness. 4 

I do not think it will bə safe to convict 
the appellant on the sole testimony of this 
witness, and, I would accordingly accept 
the appeal and set aside the conviction and 
sentence. 


Z. K.. Appeal accepted, 


sal 


OUDH JUDICIAL COMMÍS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 375 oF 1925. > 
August 20, 1925, 
Present:—Mr. Simpson, A. J. C. 
EMPEROR—Prosrcuror 
versus : 
BALDEO—Prison—ER—APPELLANT. - 

Penal Code (Act XLV of: 1860), ss. 300, 802—Deuth 
caused by injury suficient in course of nature tu 
cause death ~-Murder, 

Where-.death is caused by an injury which isin 
fact sufficient in the ordinary course of nature t 
caus2 death, the person responsible for having causa 
the injury is guilty of murder. [p. 148, col. 1] 

Appeal against an order of the Additional 
Sessions Judge, Kheri, dated the 5th May 
1925. ’ 

The Government Pleader, for the Crown. 

JUDGMENT. —Three persons, Raghu- 
nandan, Hardwari. and Baldeo were tried 


Of 
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uaders. 302, Indian-Penal.Code, for murder 
and also under s. 392/397, or in the alter- 
native s. 394, Indian Penal Code. Raghu- 
nandan: was acquitted. Hardwari and 
Baldeo -were -convicted under s. 392/397, 
indian Penal Code, and -were sentenced to 
rigorous imprisonment for -seven years 
each.” All three were acquitted on the 
charge of murder. 

The facts are that on the 10th September 
1924,in the evening Tirbeni -and his son 
Ram Bilas were returning to Nighasan from 
Bamhanpur, where they had gone to sell 
cloth: They carried the cloth in two bales 
onna: ‘pony which was being ridden ‘by 
Tirbeni. Ram Bilas was: walking on foot. 
When they reached a grove near ‘Durgapur, 
the:three accused, two of whom were armed 
with spears and one with a lathi, came out 
of'the jungle and beat Tirbeni and. got 
‘away with the cloth. Ram Bilas ran ‘to 
Nighasan, and from there ‘some one went to 
tlie thana and reported the matter, while 
others'went back with Ram Bilas to the spot; 
‘They. found that Tirbeni had one of his 


arms broken and had injuries on his head. 


When the Sub-Inspector reached the spot, 
hé-sent Tirbeni to the thana where he died 
shortly-after his arrival. The post-mortem 
shows a fracture of the skull which was the 
cause of-death.. The two appellants Har- 
dwari and Baldeo are identified by Ram 
Bilas:: There is some other evidence, but 
I should be quite prepared to uphold the 
conviction on this identification. There is 
no reason to doubt the story of Ram Bilas, 
The point which has occupied my mind is 
whether acquittal on the charge of murder 
ought to be allowed to.stand. The learned 


J udge has said “Tirbeni died in consequ- ' 


ence of the fracture of the skull caused by 
a lathi blow. -The robbers could have no 
intention- of causing death or of causing 
such injury which they knew would cause 
death. Therefore I think the charge under 
s. 302, Indian Penal Code, cannot be laid 
against the them.” 

“This is a misapprehension of law, If the 
robbers intended to cause an injury, which 
“was in‘fact sufficient in the ordinary course 
of nature to cause death, they committed 
murder. Ifs.300, meant that the person 
inflicting the injury must contemplate the 
death of his-victim it would be superfluous 
and redundant. What is meant isshown by 
Illustration (e) which ‘is as follows:— 

“A intentionally gives Z a sword-cut or 


_ elub-wound gufficient to cause the death of 
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a man in the ordinary course of ‘nature, 
Z died in consequence; Here A is guilty 
of murder although he may not, have intend- 
ed to cause Z's death,” 

This is the present case. One of these 
robbers intentionally gave ‘Tirbeni a club- 
wound sufficient to cause the death of a 
man in the ordinary course of nature, and 
that person was guilty of murder. ‘The 
reason why I do not propose to refer the 
matter to a'Bench is that there appears to 
be no evidence which of the robbers it was 
who committed the murder, and the case 
is not, in my opinion, one in which all the 
robbers would be responsible. 

- “The appeals are dismissed. ` 

Z. K. “Appeals dismissed. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1021 oF 1923. 
‘December 15, 1923. 
_ Present: —Mr. J ustice Scott-Smith 
and Mr. Justice Zafar Ali. 
_ NUR MUHAMMAD AND ANOTHER-—- 
APPELLANTS 
versus “' 
 EMPEROR— OPPOSITE Parry, ; 

Evidence Act (I of 1872), s. 25—Confessional state- 


ment recorded as First Information Report, admissi- 
bility of. 
“Jf after committing a. murder the murderer pro- 
cesds straight to the Police “Station and there makes . 
aconfessional statement, which is recorded as the 


First Information Report, ‘the statement is inadmissible 


in evidence as being a confession made to the Police. 
[p. 149, col. 1) 


Criminal appeal from an order of the 
Sessions Judge, Dera Ghazi Khan, 

Messrs. Sagar Chand and B. A. Cooper, for 
the Appellants, < 

JUDGMENT.—Nur Muhammad and 
Ali Muhammad ‘have been convicted by 


| the Sessions Judge of Dera Ghazi Khan 


of the murder of Usman and have been sen- 
tericed to death. Thay have appealed to 
this Court through Counsel. There has 
Been no appearance on behalf of the Crown, 
The facts are very clear. Usman was 
stabbed to death near the thana of Dajal at 
noon on the 3rd June 1923. There is one 
eyé witness Chetan (P. W. No. 2) but having 
regard to the fact that he has made differ- 
ent statements at different times it would not 
be safe to rely upon hisevidence. The same, 
however, does not apply to the Prage 
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of Siya Ram, Kewal Ram and Jamnu Ram 
(P,.W. Nos. 3, 4 and 5) who saw Usman 
falling after having been stabbed and the 
two appellants running away with blood- 
stained clothes on their persons. Kewal 
Ram did not know the appellants before 
and there is no evidence to the effect that he 
picked them out at an identification parade 
and it would, .therefore, be perhaps. not 
safe to put much reliance upon his evi- 
dence. Immediately after the murder the 
appellants went and gave themselves up at 
the Dajal thana which is at quite a short 
distance from the scene of the murder. 
When they appeared at the thana they had 
fresh blood on their clothes, shoes and 
hands see evidence of Ghulam Hassan 
Khan, Sub-Inspector, P. W. No. 7, and 
Jiwan Khan Constable, P. W. No. 6. Nur 
Muhammad made astatement to the Police 
which has been recorded in the First In- 
formation Report, It has been placed on 
the record as an exhibit; but is obviously 
inadmissible in evidence as being a confes- 
sion made to the Police. 

In consequence of the statements made 
by the appellants to the Police they were 
taken back to Dajal and produced before 
Diwan Dharam Chand, Tahsildar of Jam- 
pur (P. W. No. 15) who recorded their con- 
fessions after satisfying himself that they 
were confessing voluntarily. The Magis- 
trate also noticed that the clothes and 
shoes of the appellants were bloodstained 
and that Nur Muhammad had some slight 
injuries on his person. These confessions 
are very clear and are to the effect that 
Ali Muhammad held Usman while Nur 
Muhammad stabbed him several times. The 
main motive for the murder was that Usman 
had married Musammat Sairan, the mother 
of Nur Muhammad 
consent. Ali Muhammad is a near relation 
of Nur Muhammad. In their confessions 
the appellants stated that shortly before 
the murder Usman taunted them in the 
bazar and that sybsequently Ali Muham- 

‘mad lambardar had also told them that 
they were panders and cowards and bad 
called upon them to vindicate their honour. 
After these taunts they went to Nur Muham- 
mad's hotise, sharpened a knife, went back 
to the bazar, met Usman and murdered him. 
The appellants before the Committing Ma- 
gistrate and before the Sessions. Judge de- 
nied having made any confessions to the 
Tahsildar and also denied having gone to 
the Police Station immediately after the 
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without the latter's’ 


e. 
149: 

murder. They did not, however, allege; 
any ill-treatment on the paft of the Police: 
and, in. our opinion, there ‘is absolutely, 
no ground for supposing that there was: 
any such ill-treatment. Counsel for the 
appellants has'urged that they weye pro- 
bably ill-treated but having regard to the, 
circumstances of the case we are quite, 
satisfied that their confessions were spon-. 
taneous. It was also urged by Counsel that. 
Ali Muhammad who merely held the t.ur- 
dered man while Nur Muhammad killed, 
him could not be convicted of murder be- 
cause it was not proved that he along: 
with Nur Muhammad had the common: 
intention of causing death, In our opinion- 
there is no force in this argument.. Ali: 
Muhammad though he did not actually. 
inflict any wound upon the deceased took. 
his own part in the murder by holding 


Usman while his companion stabbed him.: ` 


If Ali Muhammad had not helped in the 

way he did the probability is that Usman 

would not have been murdered at all. 
We dismiss the appeal and confirm 

sentence of death. 
8. D. 


the 
Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- ` 
SIONER’S COURT. 
CURIMINAL Revision No. 42-B or 1924, 
July 28, 1924, 

Present:—Mr, Kinkhede, A. J. Cy 
DADU—Accussp—APPLICANT 
Versus 
EMPEROR—Non-APpPLicanr, 

Easements Act(V of 1882), 8. 28--Right of way; 
extent of—Method of -user—Dominant and servient 
owners, mutual rights of. 

A person entitled to a right of way cannot make 
an excessive user of the right, much less can he act 
arbitrarily and in a high handed manner: so as to 
render the beneficial enjoyment by. a servient owner 
of his own premises impossible or fraught with 
many difficulties. The latter is not on the other hand 
entitled to use the premises ina manner interfering 
with the enjoyment by the former of lis right of 
way within reasonable limits. [p. 150, col.2.] + 

Criminal revision of an order of the 
Magistrate, First Class, Amraoti, dated the 
22nd January 1924. 

Mr, R. R. Jaiwant, for the Applicant. 

Mr. D.T. Mangalmurti, for the Crown.. 

ORDER.—The complairant Hari is the 


next door neighbour of.the 3 accused. He -hag 


e 


150 : 


his right of way over the compound of the 
accused through a door E. “The story is 
that the accused kept some stones or slabs 
in or near the door and used thein as a wash- 
ing stand. Hari thought+that the putting 
of the -stone-slabs at the place and using 
them as a washing stand was an obstruction 
to the free exercise of his right of way. He, 
therefore, entreated the accused to remove 
the cause of the obstruction, and caused 


certain Pancha to intercede on his behalf- 
but the accused are said to have taken no. 


heed of it. The result was that Hari 
thought himself justified to’ remove the 
stones from the place where they were put 
by the accused. This removal naturally re-. 
sulted in an altercation and a struggle. The. 
three accused have, therefore, been found 


“guilty of assault under s. 325, Indian Penal 


Code and each of them has been fined. 
Against these sentences each of the three 


accused has preferred an application for- 


revision. This order will govern all these 
Applications Nos. 42-B to 44-B of 1924. 


The main complaint of the applicants. 


is that the complainant exceeded his right 
in trying to disturb or remove the stones 
from the place where they were kept by the 
accused, Even though the Civil Court 
granted him a decree declaring his right 
of way, it did not authorize the complainant 
to act ina high handed manner towards the 
owner ofthe servient tenament. The mere 
reading of the deposition of Hari shows that 
he has acted towards the accused in a some- 


-what high handed way. He has removed 


the chain and the staple of the door, because 
he thinks he is justified in going into the 


. compound of the accused ‘at any time’ he 


‘likes’. His idea is that Dadu cannot close 
his door. The silence of Dadu at the time of 
his removing the chain, etc , had,itappears to 
me, encouraged Hari to take the bolder step 
ofremoving the so-called cause of obstruc- 
tion which led to the assault. The evidence 
clearly shows that the accused were provok- 


- ed into assaulting the complainant by the 


latter's action of trying to remove the stones, 
The accused must, therefore, be considered 
to have acted under provocation on the 
spur of the movement as soon as they found 
that the complainant was bent upon taking 
the law into his own hands and attempting 
to commit mischief in regard to what was 
admittedly their property. lam asked to 


hold that ifthe accused assaulted they had’ 


every justification for so doing for the pro- 


l MULA V. EMPEROR, 
got a decree from the Civil Court declaring: 


LL. 
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tection of their property from the mischief 
the complainant was attempting to commit. 
Reliance is placed in the ruling of Kishen 
Lal v. Emperor (1) and on Hallifax, A.J.C.’s 
decision in the case of Jaipal Kunbi v. 
Emperor (2)in support of the view that 4 
Court can suo motu take cognizance of the 
question of right of private defence though 
not pleaded. I think the accused's act of 
assault was by way of resentment against’ 
the complainant's unlawful act of removing 
the stones, and that the matter was so trivial- 
that the accused should not have been con-. 
victed. The case devoid of all {the exagge- 
rations in which it was designedly clothed 
by the complainant disclosed no such grave 
offence as calledfor punishment or imposi- 
tion of such heavy’ fines. The accused as 
owner of their own premises were entitled 
to make any use they chose of ‘the same, 
provided they didnot in any way interfere 
with the enjoyment by the complainant of his 
right of way within reasonable limits. The 
person entitled- to the right of way 
cannot make an excessive user of the right 
much less can he act arbitrarily andin a 
high handed manner soas to render the 
beneficial enjoyment by a servient owner 
of his own premises impossible or fraught 
with many difficulties.- 

On the whole I think the case was not a 
fit one for conviction. The convictions and 
sentences passed against the three accused 
are set aside and the fines are ordered to 
be refunded ifthey have in the meantime 
been realized. ; : 

G. R. D. , 

K. S. D. - Connjictions set aside. 

(1) 85 Ind. Cas. 245; 22 A. L. J. 501; 1924) A.LR | 


(A) 645; L. R. 5 A. 177 Cr.; 26 Cr. L. J. 501. 
(2) 66 Ind. Cas. 665; (1922) A. I. R. (N.) 141; 23 Cr, 
J. 313. i 
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ALLAHABAD HIGH COURT. 
è CRIMINAL Reviston No. 228 or 1925, 
June 9, 1925. : 
Present:—Mr..Justice Banerji. 
MULA— APPLICANT * 
VETSUS 
EMPEROR—OprosirTs PARTY. 

Criminal Procedure Code (Act V of 1898), 3. 428—. 
Penal Code (Act XLV of 1860), ss. 411, 45?—Charge, 
alteration of—Appellate Court, power of. 

A charge cannot be so alteredeby an Appellate | 
Court as to make it necessary for. the accused to 
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meci an absolutely different case from that with 
which he was charged in the Trial Court. : 

- Where an accused person is tried for an offence of 
house-breaking in order to commit theft, under s. 457, 
Penal Code, together with other accused persons 
charged with the offence of being in possession of 
stolen property on different dates, under s. 411, Penal 
Code, he cannot in the Appellate Court be charged 
an and convicted for an offence .under s. 411, Penal 

odo, 

Oriminal revision from an order of the 
Additional Sessions. -Judge, Moradabad, 
dated the 2lst March 1925, i 

Mr. Saila Nath Mukerji, for the Appli- 
cant. : 


- The Assistant Govérnment Advocate, for 


the Crown. 

JUDGMENT.—The petitioner before 
me, Mula, was put up along with five 
<. other persons for trial before a Magistrate 
of the First Class at Bijnor. The order of 
the Magistrate at the beginning says: “The 
accused.................. have been sent up for 
trial for offences under ss. 457/411 of the 
. Indian Penal Code by the ‘Nagina Police.” 
It seems to me that the learned Magistrate 
while writing the judgment clearly forgot 
what was the charge he had himself framed 
against each of the accused, and what was 
the case he was trying. Different accused 
were charged with different offences on 
different dates. Mula the petitioner and 
his brother Harbansa were charged, accord- 
ing to the charge-sheet which is before 
me, with having on the llth of August 
1924 “broken open the house of Indra by 
night in order to commit theft,” an offence 
punishable under s. 457 of the Indian 
Penal Code. Kanhaiya was charged with 
the offence of being in possession of stolen 
property on the 7th of September 1924. 
Jhuna was charged with being in possession 
of stolen property on the 8th of September 
1924, Two others, Chunwa and Fullu, 
appear to have been charged under s. 457, 
but I am unable to find out the actual 
charge-sheets. Losing sight of what charge 
had been framed against each of the 
. accused, the Magistrate treated the case as 
if the accused hal been charged under 
s. 457, or in the alternative’s. 411 of the 
Indian Penal Code. The Magistrate con- 
victed Mula under s, 457. I have not the 
case of the other before me. Mula appealed 
to the learned Sessions. Judge, ande the 
learned Sessions Judge, holding that the 
conviction of Mula could’ not be recorded 
under s. 457, found him guilty unders. 411 
of the Indian Penal Code. He says: “I alter 
the charge but maintain his coriviction.”. 


« 
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Now the only charge that Mula was called 
upon to meet, according te the’ charge :. 
framed against him at the trial, was that 
he had broken open the house of Indra by 


night in order to cOmmit theft on the night .. l 


of the llth of August 1924. He had to ~ 
meet the evidence —actual evidence, “if any, 
of his being seen on or about the llth. of 
August 1924, and although the evidence of 
being in possession of a portion of the 
property on the 8th of November 1924 
might be used against him along with other 
evidence, I am clearly of opinion that the 
charge cannot be so altered by an Appellate - 
Court as to make it necessary for the ac- 
cused to meet in absolutely different case 
from that with. which he is charged in the . 
Court of the Committing (?) Magistrate. I 
find, however, that Mula was asked about the 
parat, and his answer was that he had been . 
in possession of the parat for 15 years, 
and that it was a present to him from his . 
father-in-law. Had the charge really been 
that he was found in possession of astolen 
parat on the 8th November, he might have 
made an attempt to meet it. In view of 
the fact that the other accused were charged 
with being in possession of stolen property - 
on different dates, I hold that it was not- 
right and proper for the Sessions Judge to 
frame a new charge and convict him thereof 
on appeal. 

I, therefore, set aside the conviction and 
sentence of Mula under s. 411 of the Indian 
Penal Code and TI direct that he be forth- 
with released. The fine if paid will be 
refunded, : 


N. H Conviction set aside. 


NAGPUR JUDICIAL COMMIS- 
` SIONER’S COURT. 
CRIMINAL APPÉAL No. 132 or 1924, 
> July 21, 1924. 
Present:—Mr. Hallifax, A. J.C. 
BHURA alias TURAH—AcoosEep 
` —APPELLANT - 
VETSUS ` 
“EMPEROR—Opprosite PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 289, 
545—Articles belonging to two different persons, theft 
of—Offenctes, whether distinct-—-Payment of money 
= demi Oraa directing payment, whether 
egal, 
3 The fact that the articles stolen, happen to belong 
to two different persons does not make the theft two 
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offences when it is committed in the course of one 
transaction. . 

_ There is no pgovision in Ch. XLII ors. 545 of the 
Cr. P, C! for ordering the payment of a sum of 
money to the owner of the, article stolen by way of 


indemnity. i F | 

Appeal against the finding and sentence 
of the District Magistrate, Seoni, dated the 
5th: June’ 1924, in Criminal Cases Nos. 7 and 


8 of 1924. 


. JUDGMENT.—The appellant has been 
convicted of two offences of theft, for steal- 
ing two bullocks belonging to different 
owners. Each bullock failed to return to 
its home from the grazing ground on a 
Sunday evening. The two berds were 
certainly not far from one another and 
were probably grazing together; there is 
` anyhow nothing in the evidence to indicate 
the contrary. In the afternoon of the 
“following Friday the appellant was seen 
skinning the two bullocks that were miss- 
ing, and each of them had its throat cut. 
‘There is much in this to show that the 
appellant stole the two bullocks at the same 
time, in one enterprise, and there is certair- 
ly no proof or even suggestion that he stole 
them separately, 


_ That is one theft, and the fact that 
‘the bullocks happened to belong to different 
` owners cannot make it two. One of the 
two sentences of rigorous imprisonment 
for consecutive periods of five years cannot, 
therefore, stand. The ccnviction of the 
appellant for one of the two offences and 
the sentence of rigorous imprisonment for 
five years for that offence are set aside. 
The conviction for one offence of theft and 
the sentence of rigorous imprisonment for 
five years (inculding solitary confinement 
for three months) and the order passed 
under s, 565 of the Cr, P. O, are maintain- 


ed. 

The bullock ‘of which the skin was 
marked Article A in Court belonged to 
Pancham Lohar. The skin marked Article 
B was of a bullock belonging to Roshanlal 
Kurmi which was under attachment for 
arrears of takavi and in the custody of the 
Nazir, The axe and the two knives’ found 
with the accused were marked C, D and E, 
The concluding paragraph of the judgment 
of the lower Court is as follows: “The skin 
Ex. A be returned to Pancham Lohar, The 
skin Ex. B and articles C, D and E be for- 
feited to Government, to be sold after the 
period of appeal. I further direct that 

-Roshanlal Kurmi the owner of the 


second bullock, be indemnified, to the extent 
of Rs. 25. for the loss of the animal 
as it occurred while under attdch- 
ment: the amount to be credited against 
the takavi due by him to Government and 
the balance, if any, refunded.” 

Whether the learned Magistrate has, 
as Deputy Commissioner, some fund from 
which this sum of Rs, 25 is to be paid 
I cannot say, though I have never heard of 
one. There is certainly not one ón which 
the District Magistrate can draw, and there 
is no provision in Ch. XLIII or s. 545 of the 
Cr. P, C. for the ordering of any such pay- 
ment, Then again to indemnify Roshan- 
lal, which comes to indemnifying the Gov- 
ernment, and not to indemnify Pancham is 
to make a very invidious distinction. Fur- 
ther the compensation ordered to be paid 
to Roshanlal is Rs. 25 minus the value of 
the skin of his bullock. 

The whole of this order is set aside. 
and the following order is passed in its 
place. The skin of Pancham Lohar's bul- 
lock (Article A) will be returned to him. | 
That of Roshanlal Kurmi's bullock (Arti- 
cle B) will be sold and the proceeds will be 
credited in gatisfaction of the debt due by 
him to Government for takuvi, and any 
balance that there may be will be handed 
over tohim. The axe (Article ©) and the 
two knives (Articles D and E) will be con- 
fiscated and sold, 

G. R. D. f 

K. 8. D, 


Order set aside. - 


MADRAS HIGH COURT. . 
CriminaL Revision Case No. 18+ or 1924. 
(CrmminaL Revision Perition No. 161 
or 1924). 

October 2, 1924. 
Present:—Mr. Justice Jackson.. 
CHAIRMAN, MUNICIPAL COUNCIL, 
CHICACOLE-—CompLaInaNT— PETITIONER 


. VETSUS h 
GAJIREDDI SEETHARAMAYYA 
NAIDU-—ACCUSED— RESPONDENT. 
Madras District Municipalities Act (W of 1920), s3. 
219 (d), 318 (c)—Chairman’s notice for removal of 
dangerous tree disobeyed—Offender prosecuted— Duty 

of Criminal Court. 

If the Chairman of a Municipality prosecutes a 
person for non-compliance with a notice for the 
removal of a dangerous tree, the Criminal Oourt has 
only to see whether the notice was „properly seryed 
and was disobeyed. It has no business to go into 
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the question whether the Chairman was right in 
thinking the tree to be dangerous. ; 
Petition, under ss. 435 and 439 of the 
Cr. P. C., 1898, praying the High Court to 
revise the judgment ofthe Court of the 
Sub-Divisional Magistrate, Chicacole, in 
Criminal Appeal No. 67 of 1923, preferred 
against the judgment of the Court of the 
Stationary Sub-Magistrate, Chicacole, in C, 
C. No. 147 of 1923. KA 
Mr. P. V. Rangaram, for the Petitioner. 
Mr. B. Jagannadhadas, for the Respond- 


ent, 
Mr. A. S. Sivagaminathan, for the Public 
Prosecutor, for the Crown. 


ORDER.—This is a petition by the 
Chairman of Chicacole Municipality, seek- 
ing to’ set aside the judgment of the Sub- 
Divisional Magistrate in Criminal Appeal 
No. 67 of 1923, reversing the judgment of 
the Sub-Magistrate of Chicacole, in CO. O. 
No. 147 of 1923. 

- The Chairman issued. a notice to the 
respondent under s. 219 (1) of the Madras 
Act V of 1920, calling upon him to remove 
a dangerous tree. The respondent failed 
to comply with this notice and was pro- 
secuted under s. 313 (c) of the same Act. 
The only points for determination in such 
@-case are whether the order under s. 219 
(1) is lawful, and whether that order has not 
been complied with. The Sub-Divisional 
‘Magistrate has gone into the question, 
whetherthe Chairman was right in thinking 
the tree to be dangerous. Hecan at most 
consider whether the tree never appeared 
to the Chairman to bé dangerous; without 
considering whéther the Chairman was 
justified in forming such an impression, 
for instance, ifa tree were one foot high, 
a Court might hold absolutely that it never 
appeared to be dangerous. But in this 
case it is proved that the tree isa sloping 
cocoanut palm which overhangs a house, 
and was reported by the Sanitary Inspector 
tobe dangerous. On this evidence, a Court 
gannot hold that there were.no grounds on 
which the Chairman could form an opinion. 
Whether he was justified in formisg 
his opinion is not a matter to be decided. 
The notice on the facts stated by the Sub- 
Divisional Magistrate was quite lawful and 
jt was clearly disobeyed. The petitton is 
allowed and the order of the Appellate 
Court is reversed. The appeal should be 
re-heard in the light of the above remarks. 
Possibly there is room for compromise. 
_ +» Most cozoañut. trees can be rendered 
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safe with stay ropes and a platform under 
the head of the palm; huť the matter. ‘is: 
entirely within the discretidn of the local: 
authorities, : 
V.N. V. 


S.D. Case remanded,- 


LAHORE HIGH COURT.. 
CRIMINAL REVISION No. 1842 or 1923. 
January 3, 1924. 
Present:—Mr. Justice Martineau. 
HAZARA SINGH AND orners— - 
APPLICANTS $ 
VETSUS 
EMPEROR —Opposire Party. . 
Criminal Procedure Code (Act V of 1898), 3, 231- 
Charge amended—Accused’s right to re-call and cross- 
examine witnesses. 
lfa charge is amended the accused is entitled to 
re-call and cross-examine any of the prosecution wit- 
nesses and not only those witnesseson the basis of 
whose evidence the charge was amended. 


Case referred by the’ Sessions Judge, 
Hoshiarpur. 

FACTS.—The applicants were charged 
in the Court of the Additional District 
Magistrate under s. 216, Cr. P. O., for har- 
bouring one Karm Singh. In the original 
charge, it was not stated that Karam Singh 
was wanted by the Police for an offence 
under s. 302, Indian Penal Code.: The charge 
was, therefore, amended subsequently so as 
to bring the case under the first part of 
s. 216, Indian Penal Code. The Counsel for 
the applicants wanted to cross-examine the 
witnesses, but the lower Court refused to 
grant them opportunity ‘to re-call any wit- 
nesses except those on the basis of whose 
evidence the amendment of the charge was 
made. < . 

The accused were charged under s. 216 
Indian Penal Code and the charge was sub- 
sequently amended and further cross-ex- 
amination of prosecution witnesses was dis- 
allowed by Sheikh Mahbub Bakhsh, exercis- 
ing the powers of an Additional District 
Magistrate of the First Class in the Hoshiar- 
pur District, by order, dated 20th August 
and 25th September, 1923. 

The accused are on bail. 

GROUNDS.~—An application for reyi- 
sion of the above proceedings has been now 
filed. It is contended that the applicants 
should not have been charged under s. 216, 
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of the charge atelate stage was prejudicial 
tothem. It is*also urged that the lower 
Court has, in any case, erred in not allowing 
the applicants to re-call such witnesses as 
they liked for further examination. The 
first grdund -has I think, no force. The 
lower. Court had wide powers of amend- 
ment under s. 227, Cr. P. ©., and there is 
no justification for interference at this 
stage. The second contention, however, 
seems correct. Under s. 231, Cr. P. C., the 
applicants had the right to “re-call or 
re-summon and examine with reference to 
such alteration or addition (in the charge) 
any witness who may have been examined.” 


The right is thus not restricted to the re- ` 


_ calling of those witnesses only who have 


deposed to the subject-matter of the altera- 
tion or amendment in the charge, The 
other ‘witnesses also may conceivably be 
in a position to depose to facts in connec- 
tion with such alteration or amendment. All 


that the Court can do is to restrict the ex- 


amination of the witness to the alteration 
or amendment in the charge, 

1, therefore, submit the records to the 
Hon'ble High Court with the recommenda- 
tion that the orders of the Additional 
Magistrate, dated 15th September 1923 with 
reference to the re-summoning of the wit- 
nesses be set aside. 

JUDGMENT.—l agree with the learn- 
ed Sessions Judge. The Magistrate was 
wrong in refusing to allow the accused to 
re-call for cross-examination witnesses other 
than those on the basis of whose evidence 
the charge has been amended, and I direct 
that the accused be allowed in accordance 
with s. 231 of the Or. P. O., to re-call and 
examine with reference toamendment any 
witness who has been examined. 

S. Dy Reference accepted, 


PATNA HIGH COURT. 
CRIMINAL APPEAL No. 116 oF 1924. 
September 9, 1924. : 
Present:—Mr. Justice Kulwant Sahay. 
HARIHAR SINGH AND oTHERS— 
f APPELLANTS 
Versus 


_-EMPEROR— Opposite Parry. 


Penal Code (Act XLV of 1860), s. 34— Criminal 


det done in furtherance of common intention, ... .. 


À HARIHAR SINGH V. EMPEROR, 
Indian Penal Code and that the amendment’ 
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In order to convict n person for an offence with 
the aid ‘of the provisions of s. 84 of the Penal 
Code, it is not necessary that that person should 
actually with his own hand commit the criminal act. 
If several persons have the common intention of 
doing a particular criminal act and ifin furtherance 
of thatcommon intention all of them join together 
and aid or abet each other in the commission of the 
act, then although one of these persons may not, 
actually with his own hand do the act, if he helps 
by his presence or by other acts in the commission of: 
the act, he would be held tohave done that act: 
within the meaning of s. 34. [p. 156, col. 1.] 

Emperor v. Barendra Kumar Ghose, 81 Ind. Cas. 
353; 28 O. W. N. 170; 38 O. L. 5.411; (1924) ATR. 
(C.) 257; 25 Cr. L. J. 817, referred to. 


Appeal against an order of the Sessions 
Judge, Shahabad. i 
- Mr. Hyder Imam, for the ‘Appellants. 

The Government Pleader, for thè Opposite 
Party. 2 

JUDGMENT.—The appellant Harihar 
Singh has been convicted by the Sessions 
Judge of Shahabad under s. 324, Indian 
Penal Code and sentenced to 18 months’ 
rigorous imprisonment and ‘the appellant 
Jugal Singh has been convicted under s. 
324/34, Indian Penal Code and sentenced to 
6 months’ rigorous imprisonment. They 
have been found guilty of voluntarily 
causing hurt to one Brahamdeo Singh who 
is distantly related to the appellants. The 
prosecution story. shortly stated is as 
follows :— 

Harihar Singh is the uncle of Jugal Singh, 
One Charittar Singh who was also charged 
along with the appellants for an offence _ 
under s. 324 read with s. 34; Indian Penal 
Code but has been acquitted by the the learn-. 
ed Sessions Judge is acousin of Harihar 
Singh two or three degrees removed. The, 
complainant Brahamdeo Singh is also a 
distant cousin of Harihar Singh. Harihar 
Singh had another cousin Kartik Deo Singh 
who died about ten years agoleaving a young. 
widow Musammat Piaro Kuer. This Kartik. 
Deo Singh was the first cousin of Harihar. 
Singh. The complainant Brahamdeo Singh 
had some intrigue with the widow Musam- 


“mat Piaro Kuer and about 2 or 24 years 


ago he eloped with the widow and went to 
Calcutta with her. The widow, however, 
iett Brahamdeo Singh at Calcutta and there 
is no trace ofher. The appellant Harihar 
Singh and the members of-his family were 
highly enraged with Brahamdeo Singh for 
taking away the widow and for fear of the 
appellants and his family, Brahamdeo Singh 
stayed at Calcutta for about 2 or 24 years 
and accepted service there as the gateman 
in the Howrah Railway Btation,..It is. 
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tlleged that Brahamdeo Singh had left three 
nephews at his house at Brarhi when he went 
to Calcutta and in his absence the appellants 
vexed the nephews so much that they had 
to leave the house and they went to reside 
with a-relative of theirs in a different village. 
Brahamdeo Singh returned to his village 


about four months before the occurrence.. 


He first went to the place where his ne- 
phews were living and then he came to his 
house at Brarhi. He found that the doors 
“and shutters of his house had. been taken 
out and everything else had been removed 
and the two appellants and Charittar Singh 
were sitting in the courtyard of the house. 
He enquired from them as to what had be- 
come of the doors and, shutters upon which 
the appellants and Charittar Singh chased 
him with the object of beating him with 
lathis. Brahamdeo Singh fled from the 
place and went direct to Buxar where he 
filed a complaint before the Sub-Divi- 
sional Magistrate. Upon a report of the 
Police the Sub-Divisional Magistrate sum- 
moned the appellants and Charittar Singh 
and a case under ss. 447 and 352, Indian 
Penal Code was started against them. 
Brahamdeo Singh was living at the place of 
his relatives or friends at different places 
and on the 10th February, 1924, a Court 
peon Abdul Mian went to Brarhi to serve 
summons upon the witnesses in the case 
under s. 447 against the appellants, 
Brahamdeo Singh went to Brarhito have 
“the summons served and was sitting at the 
darwaja of Bahadur Singh prosecution 
witness No. 10. The summonses, however, 
could not be served upon the witnesses 
inasmuch as none of the witnesses was 
found at their homes and the Court peon 
left the place at about 1p. m. The com- 
plainant, however, stayed in -the dhaba of 
Bahadur Singh and Nirbhai. Bahadur Singh 
and Rampalak Singh and others were also 
sitting in the same dhaba. It is alleged that 
while Brahamdeo Singh was lying down 
in the dhaba with, his head supported 
on the palm of his hand and was talking 
with Rampalak Singh, witness No. 5 the 
appellants and Charittar Singh came at the 
dhaba the appellant Harihar Singh being 
armed with a sword and the appel- 
lants Jugal Singh and Charittar Singh 
being armed with lathis and while 
Charittar. Singh and Jugal Singh stood at 
the entrance of dhaba Harihar Singh struck 
Brahamdeo Singh with a sword twice. The 
first blow hit him on the left knee cap 
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upon which Brahamdeo Singh stood up and 
while he was getting up Marihar Singh 
aimed a second blow with the’sword which 
Brahamdeo Singh warded off, but in doing 
so had his two fingers of the left hand in- 
jured. The witness Rampalak Singh attempt- 
ed to seize the sword and he was also 
slightly injured. The complainant Brah-. 
amdeo Singh fled from the place through ` 
one of the doors of-the dhaba and went 
straight to the Police Station where he lodged 
his first information at 7 P. m. the occur- 
rence having taken place in the afternoon 
of the 10th February 1924. 

[After discussing the evidence for prosecu- 
tion and defence his Lordship concluded as 
follows:—] 

Isee no reason to differ from the learned 
Sessions Judge that it was Harihar Singh 
who inflicted the injuries -on the person of 
Brahamdeo with a sword. The conviction 
of Brahamdeo Singh under s. 324, Indian 
Penal Code is, therefore, correct and the 
sentence appears to be appropriate. 

As regards Jugal Singh he has been con- 
victed under s. 324 read with s. 34, Indian 
Penal Code, The evidence so far ashe is 
concerned is clear that he went to the place 
of occurrence with Harihar Singh and had 
a lathi in his hand that he stood at the door 
with the lathi while Harihar Singh struck 
Brahamdeo with the sword. There ig 
evidence that when Brahamdeo Singh. 
wantd to run away Jugal obstructed hig 


‘passage and prevented him from getting 


out of the dhaba. That he came with 
Harihar Singh and was standing at the 
entrance of the dhaba with the lathi in 
his hand is deposed to by almost all the. 
prosecution witnesses and there is no reason 
to differ from the learned Sessions Judge 
about his presence with the lathi at the. 
place of occurrence. The question is, whe- 
ther he can be convicted under s. 324 read 
with s. 34, Indian Penal Code, In order to 
make him liable under s. 324 it is necessary 
to prove that the criminal act of assaulting 
Brahamdeo was done by Jugal Singh also. 
It has been argued by the learned Counsel 
for the appellants that upon the evidence 
itis clear that Jugal Singh did not take 
part in the assault and, therefore, he is not 
a person by whom the criminal act was done 
in the present case as provided by s. 34 of 
the Indian Penal Code. Section 34 provides 
that when a criminal act is done by several 
persons in furtherarce of the common in- 
tention of all each of such pefsons is ‘liable . 
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` for that act in the same manner as if it 
were done by him alone. The question is 
whether in the present case the criminal act, 
namély, the assault upon Brahamdeo Singh 
was done by Jugal Singh within the mean- 
ing of g. 34, Indian Penal Code. The ques- 
tion. as regards’ the proper meaning and 
effect of s,34 has been the subject of con- 
sideration in a large number of cases. The 
latest case in which the qnestion was very 
exhaustively considered by a Full Bench of 
the Calcutta High Court is the case of 
Emperor v, Barendra Kumar Ghose (1). In 
that case all the previous cases dealing on 
the point were very exhaustively considered 
and-it was held that the question whether a 
particular criminal act may be properly held 
to have been “done by several persons” with- 


in the meaning of the section cannot be an-- 


swered regardless of the facts of the case, 
In order to convict a person for an offence 
with the aid of the provisions of s 34 of 
the Penal Code it is not necessary that that 
person should actually with his own hand 
commit the criminal act. If several persons 
have the common intention of doing a 
particular criminal act and if in furtherance 
of that common intention all of them -join 
together and aid or abet each otherin the 
commission of the act, then although one 
of these persons may not actually with his 
own hand do the act, if he helps by his 


presence or by other actsin the commis- 


sion of the act, he would be held to 
ae done that act within the meaning of 
s, 34. 

Reliance has been placed by the learned 
Counsel for the appellants upon the case of 
Strughan Patar v. Emperor (2). The facts 
of that case; however, have no application to 
the present case. It was distinctly found in 
that case that the appellant Satrughan had 
no intention to kill Upendra Mahto and that 
he-did not assist the actual murderers in 
any -way to accomplish their object. In the 
absence-of-any evidence of common inten- 
tion there could be no conviction under s. 
302 of.the appellant Strughan for murder 
read with s. 34 of the Indian Penal Code. 
In the present case upon the evidence there 
ean be nodoubt that both Jugal and Harihar 

.Bingh had the common intention of assault- 
ing Brahumdeo Singh and that Jugal was 
actually present and actively took part. in 
the commission of the act by Harihar Singh. 

(1) 81 Ind Cas. 353: 28 O.W. N. 170: 28 O.L. Jd, 
411: (194) A T. R. /C.) 957; 25 Cr, D. J. 817, 

e (2) 50 Ind. Qas. 337; 20 Qr. L, J. 289, i 
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Upon the evidence in this case the con- 
viction of Jugal Singh under s. 324 read with: 
s. 34 is a proper conviction and there is no- 
ground to interfere with his conviction or 
sentence either. . 

The result is that the conviction and 
sentence of both the appellants are confirms: - 
ed and the appeal is dismissed. 5 

8, D, Appeal dismissed, 


er 


LAHORE HIGH COURT. 
ORIMINAL ApruaL No, 96 oF 1925. 
February 27, 1925. 
Present:—Mr. Justice Zafar Ali. 
KARTAR SINGH AND ANOTHER— 
APPELLANTS 
VETSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 866---Abduction— 
Girl accompanying accused without compulsion— 
Offence. 

A married girl, 16 years of age, accompanied the 
accused from place to place under circumstances 


- which did not show that she was acting under com- 


pulsion : i 

Held, that the accused ccull not be convicted of an 
offence under s. 366 ofthe Penal Code, inasmuch as 
the conduct of the girl showed that there was no 
abduction. 


Criminal appeal from an order of the 
Sub-Divisional Magistrate, Kasur. 
Dr. Nand Lal, for the Appellants. 


JUDGMENT.—Kartar Singh and 
Jiwan Singh Jats and Manghat Ram Brah- 
man have been convicted of abducting 
Musammat Fatima and raping her, and 
sentenced under ss. 366 and 376, Indian 
Penal Code. to rigorous imprisonment for 
three years for each offence. 

Musammat Fatima is a Mussalman mar- 
ried girl of about 16 years of age. She 
was living with her brother Siraj Din in 
the village Luliani, and a complaint under 
s. 498, Indian Penal Gode, lodged by her 
hushand against Kartar Singh (appellant) 
#nd her brother Siraj Din and others was 
pending, and she had to appear before the 
Magistrate on the 25th of February 1924. 
The prosecution story is that on the night 
of the 20th February 1924, at about 11 p.m. 
the three appellants (as well as Sardara. 
who is absconding) gained access into the 
house of Siraj Din and took away Musam- 
mat Fatima by force But though the 
Police Station is only 50 karams from the 
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“house of Biraj Din, he did not invoke the 
“assistance of the Police immediately nor did 
“he organise a party of his neighbours and 
villagers to run after the culprits and to 
rescue the girl from their hands. He laid 
information at the Police Station on the 
‘22nd February at 3-30 r. m., and the story 
of abduction related in this belated report 
is not corroborated by a single neighbour 
‘or independent witness. Itis strange that 
no neighbour came to the rescue of the 

` girl nor could be produced to show that 
an outcry arose from the house of Siraj 
Din when the girl was abducted. 

Even after the alleged abduction the girl 
nowhere did or said anything which should 
indicate that she was accompanying the men 
from place to place under compulsion. She 
remained with them for about six months 
out. of which four or five were passed at 
the village Amonke. She was taken to 
Lahore also and there kept in a serai in 
the Anarkali Bazar. From Lahore she was 
brought to Kasur in a taxi-car, but neither 
to the man in charge of the serai nor to the 
taxi-car driver nor to any inhabitant of 
the village Amonke did she complain that 
she had been abducted. If she had been 
unwilling to remain with these men it is 
strange that she found no opportunity for 
seeking assistance and making a disclosure 
of what had happened to her. In the light 
of all these circumstances it appears that 
‘the case is one of elopement and not of 

`- abduction. 

I, therefore,accept the appeal, set aside 
‘the convictions and sentences and order 
that the appellants be released from jail 
forthwith, 


Z. K. Appeal accepted. 


MADRAS HIGH COURT. 
Griminat Revision Cass No. 576 or 1924, 
(CRIMINAL Revision Pettrion No, 479 oF ` 

1924). ` s 
January 8, 1925. 
Present:—-Mr. Justice Srinivasa Iyengar. 
THADIAPPAN alias RAMIAH— 
COMPLAINANT—PETITIONER ° 
i versus 
VEERAPERUMAL THEVAN AND ANOTHER 


—Acousep Nos, 4 AND 5—RESPONDENTS. 
Criminal Procedure Code (Act V af 1898), s. 250~ 


‘HADIAPPAN V. VEHRAPBRUMAL. 
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Recording of reasons essential for awarding’ “come 
pensation—Policy underlying s. 250. ' 

Section 250, Cr. P. O., requires, before an order for 
compensation could be made by a Magistrate, not 
only that he should be satisfied that the accusation 
was either frivolous or vexatious but that the Magis- 
trate, directing compensation to he paid, shculd 
record his reasons for making such a direction. The 
recording of the reasons, for ordering compensation 
to be paid, is almost a condition’ precedent to the 
proper exercise of the power and is in. addition to 
the tinding of the Magistrate that the accusation was 
either frivolous or vexatious. [p. 158, col. 1.) 

The reasons must go to show,, why it is that the 
Magistrate considers the accusation against the 
accused, to be frivolous or vexatious and why in his 
opinion it is a fit case, in which an order for com- 
pensation should be made. The policy cf the Legis- 
ature in requiring that in such ‘a case the reasons 
should be recorded in writing is to afford an oppor- 
tunity to an Appellate or Revising Tribunal to con- 
sider the sufficiency of the reasons so recorded. {ibid.] 

“That nocase is made out against any of the 
accused, that some of the accused were adaed 
vexatiously, that the complainant has shown no cause 
why he should not be ordered to pay compensation, 
and that, therefore, he is directed to pay compensation,” 
is not a proper compliance with.the provisions of 
8. 250, Cr. P. O. [p. 158, cols, 1 & 2.] 

Petition, under ss, 435 and 439 of the 
Cr. P. C., praying that the High Court will 
be pleased to revise the judgment of the 
Court. of the Sub-Divisional Magistrate, 
Devakottai, in Criminal Appeal.No. 37 of 
1923, preferred against the judgment of the 
Court of the Taluk Second Class Magis- 
trate, Sivaganga, in O. C. No. 61 of 1923, 

„Mr. V. Ramaswami Iyer, for the. Peti- 
tioner. 


The Public Prosecutor, for the Crown, 


ORDER.—The petitioner, in this case 
was the complainant and the ‘respondents 
were accused Nos. 4and 5. The Sub- Magis. 
trate found that no case had been made out 
against Nos. 4 and 5 and discharged them 
But at the same time, he made an order 
asking that the complainant should -pay 
accused Nos. 4 and 5 compensation of Rs, 30 
each. The portion of the Sub-Magistrate’s 
judgment, that deals with this order, for 
payment of compensation is in the follow 
ing terms :— a : 

“As no case is made out against any of 
the accused, I discharge them under s, 253 
(1) of the Cr. P. ©. I further find that 
accused Nos, 4and 5'have been vexatiously 
added as accused. The complainant wag 
directed to show cause why he should not 
be ordered, under s. 250, Cr. P. C., to pay 
compensation to accused Nos. 4 and § 
The complainant had no sufficient cause 
to show. I, therefore, further direct that 
the complainant do pay to each of thg 


vexatious must bs set out. 


“power. 
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accused, accu8ed No. 4 and accused No. 5, 


a compensation of Rs. 30.” 
Section 250,.Cr. P. C., requires, before an 


_order for compensation could he made by 


a Magistrate, not only that he should be 
satisfied that the accusation was either 
frivolous or vexatious but’ that the Magis- 
trate, “directing compensation to be paid, 
should record his reasons for making such 
a direction. Onaproper reading of the 
section, it seems to me that the recording 
of the reasons, for ordering compensation 
to be paid, is almost a condition prece- 
dent to the proper exercise of the 
The recording of the reasons is 
in addition to the finding of the Magis- 
trate that the accusation was either fri- 
volous or vexatious. No doubt there are 
no words in the section calculated to in- 
dicate what the reasons recorded should be. 
But obviously the reasons must go to show, 
why it is that the Magistrate considers the 
accusation against the accused, to be fri- 
volous or vexatious and why in his opinion 


it was a fit case, in which an order for 
compensation should be made. The learned , 


Public Prosecutor has contended before 
me that having regard to the terms of the 
section, it is not necessary for the Magis- 
trate more than merely to state, that he 
finds the accusation to be frivolous or 


. vexatious and that such a statement, when 


recorded in writing would be.a sufficient 
compliance with the provisions of the sec- 
tion. I.cannot agree. Iam satisfied that, 
at any rate, the reasons for the Magistrate 
finding the accusation to be frivolous or 
Even, this is 
absent in the order under reference. All 
that the Magistrate says is that no case 


. has been made out, and no reasons are 


. to be vexatious. 


given why the Magistrate considered the 
accusation against the accused Nos. 4 and 5 
The policy of the Legis- 
lature in requiring that in such a case 


_ the reasdns should be recorded in writing 


‘is obviously to afford an SDDOL a NI to an 
Appellate or Revising Tribunal to consider 
the sufficiency of the reasons so recorded, 
In the absence, therefore, of any reasons 


`. recorded by the Magistrate, as regards the 


| sufficiency of which any Appellate or Revis- 


ing Tribunal might have an opportunity to 
judge, I cannot think that there hàs’ been a 


proper compliance with the provisions of the 
. section. The learned Public Prosecutor has 
' adverted to the word “added” in the ex- 
` preasion “vexatiously added” as indicating 
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the reasoning in the mind of the Magistrate 
that in his opinion accused Nos.4 and 5 were 
merely added vexatiously by the complain- 
ant. But the expression “added” had ob- 
viously reference. only to the fact that there 
were other accused in the case; and I. 
cannot in any case consider that a single 
word can be regarded as containing a > 
record of the reasons, required by the. 
section, to be given by the Magistrate, in 
making an order for compensation. 

I may also point out that the Appellate: 
Magistrate in this case in para. 3-states the 
following :—“ As none cf the prosecution 
witnesses has said anything implicating 


„accused Nos. 4and 5 in the lower Court, 
-they have been rightly awarded a compen- 


sation, at the cost of the complainant.” If 
this statement of fact were correct, I have. 
no doubt that it might amount toa proper 
reason for awarding compensation; but 
unfortunately this is a statement made not 
by Magistrate, who made the order for 
compensation, but by the Appellate Magis- 
trate and what is more the statement ia 
obviously incorrect. There-was at least one 
witness, on the prosecution side: who 
directly spoke to the accused Nos. 4 and 5 
being present., In these circumstances, I 
consider that the very wholesome provision 


.of law in s. 250 of the G@r. P. O., requiring 
‘the Magistrate to record his reasons, for 


ordering a compensation to be paid has not 
been complied with and that, therefore, the 
order for compensation is wrong and 
should be set aside, If the compensation 
ordered has already been paid to the.accus- 
ed Nos. 4and 5, they will be directed each 
to re-pay the amount to the complainant. ` 
8. D. Petition allowed. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 397 or 1924, 
Septembey 9, 1924. 

Present :—Mr. Justice Kulwant Sahay. 

e Sri HARNANDAN DAS—ArpLioantr 
VETSUS . 
ATUL KUMAR PRASAD AND oTHERS— 
OPPOSITE PARTIES, * 

Criminal Procedure Code (Act V of 1898), s. 208--4 ` 
Complaint dismissed under s. 208— Reasons, whether to 
be recorded. 

It is incumbent upon a Magistrate to recerd kriefly 


his reasons for dismissing a complaint under s, 203, 
Cr, P. O. [p. 159, col, 2.] 


(901. 6. 1995] 
Oriminal revision from an order of the 
District Magistrate, Bhagalpur. , 
Mr. Aniruddhaji Burman, for the Appli- 
cant. É 
JUDGMENT.—This is an application 


against an order passed by the Sub-Divi-. 


‘sional Magistrate of Madhipura dismissing 
the complaint of the petitioner under s. 203 
of the Cr. P. C. The order has been upheld 

“by the District Magistrate of Bhagalpur 
when a petition of revision was filed before 
him. It appears that on the 27th Novem- 
ber 1923 the petitioner lodged a complaint 
before the Sub-Divisional Magistrate charg- 
ing the accused persons who are the 
opposite party in the present application 

‘with having uprooted a bamboo dhwaja 
or flag and demolished a platform near the 
temple of Mahabirjiof which the petitioner 

. alleges to be the shebait. He further 
complained that the accused persons had 
way-laid the petitioner while he was going 
to the Police’ station to lodge information 
about the occurrence and to have assaulted 

him and snatched away his wrapper and a 

sum of Rs. 21 which he had about him. The 

learned Sub-Divisional Magistrate by his 
order, dated the 27th November, ordered 
an enquiry to be made by Babu Kali 

Prasanna Banerji, Tahsildar of the Burdwan 
Estate, under s. 202, Or. P, ©. There was, 

however, some delay, in the papers being 

sent toBabu Kali Prasanna Banerji and 
before the order could be communicated 
to him he had left the place for Burdwan. 

It appears that the peshkar was responsible 

for this delay. Thereupon one Babu Tej 

Narain Sinha, Hororary Magistrate, was 

requested to make the enquiry and submit 

areport. He submitted his report on the 
9th February, 1924, in which he stated 
that the allegation of the complainant 
about the dhwaja being uprooted by the 
creatures of the zemindar was true but that 
his other allegations about the theft of money 
and of the wrapper were exaggerations. 

It further appears from his report that the 

dispute is going on between the petitioner 

and Atul Kumar Prasad alias Tulo.Kumar, 
the opposite party in the proceeding who 

is a zemindar of the village and that in a 

suit brought by the petitioner for declara- 

tion of his title and possession of certain 
land against Tulo Kumar he has obtained 

a decree for possession and that it was.on 

account of the dispute between the parties, 

Tulo Babu ordered the dhwaja to be up- 

rooted and the platform to be demolished, 


SHEO DARSHAN ¥. EMPEROR., 


Now, on receipt of this report the learned 
Sub-Divisional Magistrate by his order, 
dated the 12th February, 1924, dismissed 
the complaint under s. 203, without giving ` 
any reason whatsoever, His order of ihe 
12th February 1924, runs thus:— 
“Dismissed s. 203, Cr. P. C., vide enquiry 
report.” Now, under s. 203, Or. P. Ô., it was 
incumbent upon the Sub-Divisional Magis- 
trate to record briefly his reason for dismiss- 
ing the complaint. No reasons whatsoever 
are given in his order of the 12th February, 
1924. He merely refers to the report of the ° 
Honorary Magistrate but: on referring to 
the report of the Honorary Magistrate it. 
appears that the allegations of the petitioner 
about the uprooting of thé dhwaja and the 
demolition of the chabutra are correct. If 
that is so, the matter ought to have been 
enquired into. The learned Sub-Divisional 
Magistrate has sent a long explanation in 
reply to the notice issued by this Court, | 
but he deals with matters which are wholly 
irrelevant to the present application and 
no one has appeared on behalf of the 
accused persons to show cause against the 
present application, I think the order of 
the learned Sub-Divisional Magistrate dig- 
missing the complaint under s. 203 is bad 
in law and ought to be set aside and the 
ease must be sent back to him for disposal 
according to law, 
8. D. Revision allowed, ` 


rey 


OUDH JUDICIAL COMMiIS.- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 403 oF 1925, 

i August 18, 1925. 
Present:—Mr. Simpson, A. J. C, 
SHEO DARSHAN—P.atntirrs—APPELLANT 

versus . 
EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), s. 300 (e)—Loss 


of temper—Lathi blow causing fracture of skull-— 
Offence. : 


‘A person who loses his temper and strikes another: 
person on the head witha lathi causing extensive 
fracture ofthe skull resulting in the death of the 
deceased within a few hours, is prima facie guilty of 
murder under s. 300, cl. (c), Penal Code. R 

Appeal against an order of the Sessions 
Judge, Hardoi, dated the 4th June 1924. 

Mr. R. F. Bahadurji, for the Appellant. 

The Government Pleader, for the Res 
spondent, 


#66 


from a conviction under s. 304, Indian Penal 
Code of culpable homicide and u sentence 
of four years’ 14gorous imprisonment. Bheo 
Darshan is eighteen to twenty years old. 
The deceased, Lala Ram, is the maternal 
grandfather of Sheo Darshan and the 
Doctor, sin his post mortem report judged 
his age to he between sixty and sixty- 
five. Lala Ram has provided his daughter, 
the. mother of the accused, with a house 
in his own compound, so that the two 
houses are close together. A quarrel arose 
oversome miserable matter of whether 


. Bheo Darshan was to pay three rupees or 


two rupees for the hire ofa sugar mill. The 
accused lost his temper and struck his 
grandfather on the head with a lathi, caus- 
ing extensive fracture of the skull of which 
the old man died within a few hours. The 
facts are quiteclear. There is no substance 
in the plea of self-defence. The suggestion 
is that the old man was also angry and 
wavad a stick at his grandson, This would 
furnish no excuse at all, The allegation 
that the deceased actually struck his grand- 
son is suppurted by the evidence of one 
witness only, and he has been disbelieved 
by the Court of Trial. The appellant has 
got off lightly. His action is not distinguish- 
able from Illustration (c) of s. 300 and is 
prima facie murder. He ought to have 
been committed on a charge of murder. If 
that had been done he might possibly have 
escaped under sub:s. (4). It is, doubtful, but 
I do not think it necessary to take up that 
point in this appeal. The appeal is dis- 
missed, aa < 

5. D. Appeal dismissed, 


ener 


PATNA HIGH COURT. 
Criminal Revision No. 341 or 1924. 
July 22, 1924. 
Present: —Mr. Justice Adami and 
Mr. Justice Macpherson., 
SOBHIT MALLAH—Putitioner 


VETSUS 
EMPEROR—Opposite Parry. 

. Criminal Procedure Code (Act V of 1898), s. 250 (3) 
~-Right of appeal depends on total amount of com- 
pensation. 

Under s. 250 (3), a complainant’s right to appeal 
dep2ads on the aggregate amount of compensation 
which he is directed to pay to all the accused. There- 
fore, an appeal lies where the compensation ordered to 
be paid to each ofthe several accused is less than 
Rs.59, butthe total amount payable to all of them 
exceeds Re. 50, 


__ SOBHIT MALLAR V. -EMPHROR, 
‘ JUDGMENT.—Sheo Darshan appeals 


. lies or not. 


foo © 1925] . 
Criminal revision from an order of the 
Sessions Judge, Muzaffarpur. ii 
Mr. K. N. Moitra, for the Petitioner. 
Mr. B. C. De for Mr. T; N. Sahay, forthe 
Crown. 


JUDGMENT.—The only question 


‘which arises in this case is whether an 


appeal lies against an order passed by a 
Magistrate of the First Class under s, 240, 
Indian Penal Code directing the complaih- . 
ant to pay to each of the several accuséd 
as compensation a sum less than Rs. 50 the 
aggregate sum to be paid to all the accused 
amounting to more than Rs. 50. In the 
present case the Deputy Magistrate ordered 
compensation of Rs. 25 to be paid to each 
of the eleven accused persons, the aggregate - 
thus amounting to Rs. 275. 
The learned Sessions Judge, when the | 
appeal was brought before him against the 
order of compensation, held that no appeal 
lies under cl. (3) of s. 250 unless the 
compensation to be. paid to any one accused 
is over Rs 50, In support of his finding 
the learned Sessions Judge states that he 
holds that sub-s. (3) of s. 250 is controlled 
by the wording of sub-s. (2) of that section. 
It is difficult to understand what grounds 
he has for his finding, for even if sub-s. (2) 
does control sub-s, (3) there is nothing to 
show that an appeal will only lie when the 
compensation directed to be -paid to each 
individual accused is more than Rs. 50. 
Sub-section (3) states thata complainant who 
hasbeenordered by aMagistrate to pay com- 
pensation exceeding Rs. 5U has the right of 
appeal. It is quite evident that it is the 
total amount of compensation directed to be 
paid by the complainant which’ must form 
the basis of the decision whether an appeal 
The compensation is a fine 
which the complainant has to pay for insti- 
tuting a false and frivolous or vexatious 
case and his right to appeal clearly depends 
on the total amount of that compensation. 
qalt is obvious that the criterion is the 
amount of compensation directed to be paid 
in the case. Section 250 begins with the 
words “If in any case” afid in sub-s. (4) we 
read the words “when an order for payment 
of compensation to an accused person is 
made in a Case.......... es 
The present case must go back to the 
learned Sessions Judge in order that he 
may hear and decide the appeal according 
to law. 
S. D. Petition accepted; 
Case remanded, 


[90 1, 0. 1925] 


h LAHORE HIGH COURT. 
“ Second Crvin APPEAL No. 2063 or 1924. 
January 20, 1925,° 

_  Present:—Mr. Justice Campbell. 
KARAM DIN AND ANOTHER—DEFENDANTS— 
a APPELLANTS 

versus 
MEHR DIN AND orHprs—PLaINTIFFS AND 
. DurenDANTs— RESPONDENTS. 
Custom — Succession — Julahas of Ichhra near 

Lahore. : 

‘ Julahas of Ichhra near Lahore who have held land 
“in the village with a share in the shamilat since a 
generation before the 1856 Settlement and have lived 
partly by agricultural and partly by other means, 
do not follow agricultural custom in matters of 
succession. [p. 162, col. 2.] 


Second appeal from a decree of the 
District Judge, Lahore, dated the 24th 
April 1924, 

Dr. Nand Lal, for the Appellants. 

Mr. Raghunath Rai, for the Respondents. 


.JUDGMENT.—The pedigree-table of: 


the parties is given in the judgment of the 
lower Appellate Court. The land with 
which this suit is concerned was originally 
the property of Umar Din and perhaps 
a part of it was once the: property of his 
brother Ghulam Nabi who predeceased him. 
Umar Din died in 1908 leaving two widows, 
Musammat Murad Bibi and Musammat 
Nur Bhari, the latter of whom had been 
previously married to Ghulam Nabi. When 
Umar Din died all his estate was mutated 
in the names of his two widows, although 
he had a grandson surviving him named 
Pir Bakhsh, the son of. his son Ramzan by 
Musammat Murad Bibi. In 1909 the two 
. widows mortgaged some of the land to one 
.. Muhammad Bakhsh and later on the present 
plaintiff Mehr Din and Hasan Muhammad, 
collaterals of Umar Din,. purchased the 
mortagagee rights from Muhammad Baksh. 
Then, in 1914 Musammat Murad Bibi died 
and her half of the estate was mutated 
to her grandson Pir: Bakhsh. Pir Bakhsh 
died on the 24th March, 1921, and the land 
was mutated back to Musammat Nur Bhari. 
On the lith June 1921 Musammat Nur 
Bhari sold the agtual land in suit to 
Karam Din and Fazal Din, and the present 
suit is by Mehr Din and Hasan Muhammad, 
for a declaration that the sale is null and 
void. 

The parties are Julahas of Ichhra near 
Lahore. The case of the plaintiffs is thattthey 
are governed by Customary Law, that the 
true heir of Umar Din was Pir Bakhsh, that 
the mutation to Musammat Murad Bibi and 


KARAM DIN V. MEHR DİN: 
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Masammat Nur Bhari was wrong, that these 
two females never had any’right to Umar 
Din’s land which belonged to Pir Bakhsh 
and that they, the plaintiffs, are Pir Bakhsh's 
heirs. 


The first issue was “whether the parties ` 
are governed by custom?” and both the . 


Courts below concurred in finding, this in 


- the affirmative. The lower Appellate Court 


further held as a result that Musammat Nur: 
Bhari must be taken to have had no right 
whatsoever to the land, that the sale by her 
was quite ineffectual, and that it was not 
necessary to go into the question of necessity. 
for the sale, since it had been established 
that the plaintiffs were the reversionary 


heirs of Pir Bakhsh. The plaintiffs were - 


given a decree as prayed for. Karam Din 
and Fazal Din, vendees from  Musammat 
Nur Bhari, have come to this Court on 
second appeal supported by the certificate, 
under s. 41 (3) of the Punjab Courts Act, 
of the learned District Judge, that there 
isa question regarding the validity of a 
custom involved, namely, (1) whether the 
plaintiffs, who are weavers, are governed 
by Muhammadan Law or custom in respect 
of successsion, and (2) whether in the 
community to which the parties belong a 
widow can lose her husband’s estate on. 
re-marriage with her husband's brother. I’ 
may remark that in regerd to No. 2 the 
learned District Judge observed that there. 


was nothing to show that therule propound- - 


ed applied to the community with which he 
was concerned. If this were so he had no. 
ground for granting a certificate that this 


- particular custom was of sufficient import- 
ance and the evidence regarding it so cone. - 


flicting and uncertain, etc. J 
I take the first part of the certificate. 
The reasons for which the learned District 
Judge has held that the parties are governed. 
by custom is that the Revenue Records show. 
their ancestors to have been owners of land, 
in the village together with a share of the.. 
shamilat for avery long time. According: 
to the pedigree-table of 1868 Dhanna, father , 
of Yaru, the common ancestor of Umar Din- 
and plaintiffs, came to Ichhra from the 
tlaka Faridabad and brought land under 
cultivation. Yaru was alive and held land 
in the year 1856-57. The plaintiffs still 
hold land and have produced oral evidence 
that they derive income from it as well as 
from other sources. Mehr Din, the plaintiff, 
is said to be in Government service and 
not to cultivate land himself but to lease it 


` oo: 
. 
. 


w . 
to tenants and ib is said by two of his own 
witnesses that his sons are tailors and that 
he himself works asa tailor. The learned 
District Judge observes that the fact that 
the plaintifis supplement their income from 
sources other than agriculture does not 
show that they have abandoned Customary 
Law. The above facts which are the basis 
for the finding that the plaintifis are 
governed by custom, are, in my judgment, 
` wholly insufficient. No instance has been 
proved of any actual observance of any of 
the customary rules regarding inheritance, 
alienation, etc., either by the plaintiffs’ 
family or by other Julahas ‘of Ichhra ete. 
The mutation of Umar Din's land in favour 
„of his two widows in the presence of his 
grandson was not in accordance with the 
ordinary customary rule. It may not have 
been in accordance with Muhammadan Law, 
but that fact would not take the plaintiff's 
case any further. The recognition, by the 
plaintiffs, of the mortgage transacted by the 
two widows maynot be conclusive either 
way, but, so far as it goes, it indicates an 
acquiescence in the claim of the two widows 
to be full owners, which is also inconsistent 
with agricultural custom. In Habib v. 
Fattu (1) the Julahas of Pajawa in the 
Ferozepore District were held to have failed 
to prove that they had adopted agricultural 
custom, although their position appears to 
have been stronger than that of the present 
plaintiffs. They had actually founded 
the village some 74 years before suit, 
together with a Rajput anda Chuhra, and 
since then had subsisted by tilling the soil. 
It was held nevertheless that there was no 
presumption in favour of their contention, 
and that such a presumption arises only in 
the case of agricultural tribes, such as 
Rajpuis, Gujars and Arains. Another case is 
Khuda Baksh v. Imam Din (2) which related 
to Kashmiris settled in a village in the 
. Gujrat District whose situation was very 
much that of the present plaintiffs. They 
lived largely by agriculture but were else 
weavers and they were recorded in the 1869 
shajra nasab as having been among certain 
persons who, in 1844, had re-settled the 
village, since which time they and their 
ancestors had held and cultivated the land 
-in the village. No instance, however, was 
put forward of any alienation by K ashmiris 
having been restrained by collaterals and 


(1) 69 P. R. 1808; 125 P. W. R. 1908. 
(2) 1 Ind, Cas, 403; 17 P, R. 1809; 16 P. W, R. 1809; 
P16 P. L. R, 1908, ; . 
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there was a proof of a number of uncontest- ` 
ed alienations by members of the com- 
munity. It was held that the burden lay 
upon the plaintiff to establish that the | 
Customary Law of the neighbouring tribes., 
obtained among the Kashmiris of that 
village and that he had failed to discharge 
that onus. 

In the present case, thérefore, I am unable 
toagree with the learned District Judge 
that mere ownership of land with a share 
in the skamilat since a generation before 
the 1856 Settlement and the living partly 
by agriculture and partly by other means ' 
established a presumption in favour of 
these Julahas that they followed agricul- 
tural custom. The reversal of the ledrned 
District Judge’s finding on this point 
involves the setting aside of the decree and 
the return of the appeal for determination 
of the other points which arise from the 
remaining issues, notedly Issue No, 2. Í 

I accept the appeal accordingly, set aside 
the lower Appellate Court's decree and, 
remand the cass. The costs of this appeal 
and ofthe proceedings in the.two Courts 
below will follow the event. ; 

Z. K. : Appeal accepted, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Oivit APPEAL No, 14 oF 1924. 
April 24, 1924. 
Present :—Mr. Baker, J. C., and 
Mr. Prideaux, A. J.C 
GOPALA—J upGmeEnt- DEB ror— 
APPELLANT 
7 versus 
LAXMANSINGA AND OTHERS—DEÇREE- 
HoLprrs—REsPonDENTs,, 

C. P. Tenancy Act (1 of 1920), s. 49, applicability 
of— Mortgage of sir land—Foreclosure before C. P. 
Tenancy Act of 1898—Compromise after Act—Occu- 
pancy rights in sir land, wheti&r revived. : 

The respondent took a mortgage from the appellant’ 
uer which some part of the property in dispute was 
mortgaged by way of conditional sale. He obtained a 
foreclosure decree on the mortgage which was made 


-absolute before the coming into force of the C. P. 


Tenancy Act of 1898. Subsequently appellant brought 
a suit‘to have the foreclosure decree set aside. This 

suit ended ina compromise under which one portion ` 
of the property was left with the mortgagee as his 
absolute property and the other portion passed to the 
mortgagor free from the incumbrance. In the mean- 
time the C.D, Tenancy Act of 1920 had come into 


[90 i. d. 1935) 
force and the mortgagor contended that the mortgagee 
could not obtain actual possession of the sir lands 
which had been left to him under the compromise as 
occupancy rights in the land vested in the mortgagor 
under-s, 49 of the C. P. Tenancy Act: 

Held, (1) that under the foreclosure decree the mort- 
gagor had lost all interést in the mortgaged property 
and the mortgagee had become the absolute proprietor 
thereof and that the effect of the compromise decree 
was merely to vary the original decree and that it did 
not operate to revive the rights of the mortgagor re- 
garding the sir Jand which he had already lost; [p. 163, 
col. 2; p. 164, col. 1] : 

(2) that, therefore, s. 49 of the C.P. Tenancy Act 
had no application to the case. [p. 163, col. 2.] 

Narain Ganesh Ghatate v, Baliram, 48 Ind. Cas. 141; 
14 N. L. R. 165; 24 M. L. T. 345; 28 ©. L. J. 447; (1918) 
M. W. N. 885; 23 O. W. N. 297; 21 Bom. L. R. 53; 46 C. 
76 (P. C.), distinguished. 


Appeal against an order in Execution 


Case No. 17 of 1923 of the Additional Dis- 


Pee Judge, Nagpur, dated the 22nd J anuary 
Sir B. K. Bose -and Mr. D. T. 
moortt, for the Appellant. 
Messrs. M. Gupta, D. P. Tiwariand M. R. 
Indurker, for the Respondents. 


JUDGMENT.—The facts of this case 
- are that the predecessor of the respondents 

took a mortgage from the appellant’s 
father under which some part of the property 


Mangal- 


in dispute was mortgaged by conditional . 


sale, and he obtained a foreclosure decree 
on the mortgage, which was made absolute 
in 1897. It is admitted that this decree 
being prior to the Tenancy Act of 1898, 
the whole proprietary interest of the 
mortgagor passed to the mortgagee and 
his occupancy right would not be saved. 
Subsequently, the present appellant brought 
-a Suit to have the former decree set aside 
on the ground that the mortgage was 
entered into by his father when he wasa 
“minor and that it was not tohis benefit 
-and his interests were not bound, and 
other pleas such as are usually taken in 
a case of this character. This suit ended 
“in a compromise, under which the property 
was divided between the parties, some 
portion being left to the mortgagee as 
his absolute property and some passing 
to the mortgagor free from incumbrance 


on the mortgage. In the course of thé. 


execution proceedings for obtaining posses- 
sion the mortgagor objected that the 
mortgagee tould not obtain actual posses- 
sion of the sir lands, as 
tenancy rights vested in him unders. 49 
of the present Tenancy Act. The date 
of the compromise is 6th July 1923. This 
objection was,.disallowed by the lower 
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the occupancy . 


ar 
. 163 
Court and the mortgagor has made this 
appeal. $ 

It is contended by the learnęd Advocate - 
on behalf af the appellant that the ques- 
tion is whether the -rights of the parties’ 
are to-be regulated by the compromise 
decree or is the decree to be construed: with 
reference to the terms of the old decree? 
He contends that the rights of the parties 
are to be decided as if the old decree 
did not,exist. He relies on Narain Ganesh 
Ghatate v. Baliram (1), which he contends ` 
is on all fours with the present case and 


‘argues that it must be considered that the 


original decree on the mortgage no longer 
exists and has been altogether superceded 
by the compromise decree. The compro- 
mise decree being subsequent to the 
passing of the present Tenancy Act is 
governed by s. 49 of that Act, and the 
mortgagor cannot be deprived of his 
occupancy rights in the sir lands by.any 
arrangement between himself and the mort- 
gagee. The mortgagee, therefore, is only 
entitled to the proprietary rights in 
those sir lands but not to actual possession 
of them which must go tothe mortgagor 
as occupancy tenant. 

Under the decree of 1897 the mortgagor 
lost all his interest in the mortgaged 
property, and the mortgagee became the 
proprietor thereof. Whether he got actual 
possession or not is immaterial. The 
present appellant then brought a suit to 
have that decree set aside; that suit was 
compromised and by the compromise the 
mortgagor was given one anna malguzart 
share. of Mouza Malegaon and certain sir 
fields named in the decree free from the 
mortgage. = 

As regards the rest of his claim the 
suit was dismissed and, therefore, this 
compromise decree does not affect the title 
of the mortgagee to those sir lands which 
are not given by it to the mortgagor. The 


‘mortgagor, therefore, lost his proprietary . 


rights as regards these fields in 1897, and 
he has never since acquired any title to 
them and, therefore, he cannot be regarded 
as the proprietor of them, so asto take 
the advantage of s. 49 of the Tenancy 
Act. It is the defendant who is the 
proprietor of them. and has been so 
ever since 1897, as admittedly no such 
proyision as s. 49 of the present Tenincy 


(1) 48 Ind. Cas. 141; 14N. L. R, 1635; 24 Me L.T, 


“343; 28 C. L J. 447; (1918) M. W. N. 885; 23 0. W, N. 


297; 21 Bom, L. R. 53; 46 0. 76 (P. C) 


Cal 


Act ors. 45 gt the old’ Act was then in 
existence. Undér the decree of 1897 the 


defendant got, absolute title to the sir lands,’ 


and the mortgagor cannot claim any 
occupancy rights in them. The effect of 
the compromise decree was, in our opinion, 
merely to vary the original decree; but 
even if it be taken to have superseded 
and extinguished the original decree, it 
does not purport to revive the rights of 
the mortgagor regarding the sir fields now 
in dispute; and, therefore, he cannot be 
regarded as “proprietor of them. 

- Weare of opinion, therefore, that the view 
of the lower Court is correct and the appéal 
is dismissed with costs. The respondents 
are entitled to theircosts in the lower Court 
also which by an oversight have not been 
awarded. 


8. D. Appeal dismissed. 


LAHORE HIGH COURT. 

Civit Revision No. 628 or 1924. 

February 3, 1925. ` 

Present:—Sir Shadi Lal, Kr, Chief Justice, 
SANSARI AND ANOTHER— DEFENDANTS 
— PETITIONERS 
Versus 
Musammat RAHMI—PLAINTIFE— 
: RESPONDENT. . 

Vendor and purchaser—Portion of purchase-money 
left with verdee to redeem mortgages on property other 
than that sold—Vendee, duty of—Failure to redeem 
mortgages—Damages, whether can be recovered. 

Plaintiff sold certain land to the defendant anda 
portion of the purchase-money was left in deposit with 
the defendant for payment to certain mortgagees of 
land other than that sold tothe defendant. Defend- 
ant failed to redeem those mortgages and the plaintiff 
` brought a suit against the defendant to recover 
damages from him on the allegation that his failure 
to redeem the mortgages had caused loss to the plaint- 
if: . 
‘Held, that inasmuch as the defendant was not him- 
self entitled to sue for redemption of the mortgages, it 
was the duty of the plaintiff to take steps to redeem 
the mortgages or to ask the defendant to refund the 
portion of the purchase-money which had been left 
with him, and that, not having done so, plaintiff was 


not entitled to recover any damages from the defend- | 


ant. i : 
Mr. Mukand Lal Puri, for the Petitioners. 
Lala Fakir Chand, for the Respondent. 
JUDGMENT.—On the 2nd March 
1922, the plaintiff Musammat Rahmi sold 
two ‘fields, Nos, 140 and 161, to Hako, the 


father of the defendants, for Rs, 7 785, 


SANSARI V, RAHMI. 
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The sale-dead shows that Rs. 6,950 (not 
Rs. 7,850 as wrongly stated by the District. , 
Judge), out of the purchase-money, were 
kept in deposit with the vendee for pay- 
ment to three prior mortgagees specified in 
the sale-deed. Now, it is clear that only 
one of these mortgages comprised the land 
which was sold to Hako, and that the 
remaining two mortgages had nothing to 
do with that land. . 

The present action was brought by the 
vendor on the ground that the vendee had 
failed te carry out his contract to redeem 
the prior mortgages in Jeth 1922 and 
that his failure had caused loss to the 
plaintiff. Now, the sale-deed does not con- 
tain any stipulation for redemption in Jeth 
1922, but the learned District Judge holds 
that it was the duty of the vendee to re- 
deem the property within a reasonable 
time, and as he failed to do so he was liable 
for damages to the plaintiff. 

It is to be observed that the sale-deed 
in favour of the defendants’ father did not 
impose upon him any duty to redeem the 
two mortgages which did not deal with the 
land sold to him. Indeed, even if he 
desired to redeem them he was bound 
to be non-suited on the ground that he 


was not entitled to sue for redemption. 


It seems to me that it- was the duty 
of the vendor to take steps to redeem the 
property or to ask the vendee to refund 
the money to her. She did not adopt 
either of these two courses, and it is not 
clear what she expected the vendee to do. 
Indeed, the vendee has not gained any- 
thing by the transaction; he has already 
parted with a sum of Rs. 815 and has not 
got anything in return. 

For the aforesaid reasons I hold that 
the defendants have not committed a 


breach of any express or implied contract. ' 


1 accordingly accept the application for 
revision and dismiss the suit with costs 
throughout, 

Z. K. Application accepted. 
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MADRAS HIGH COURT, 
Orvin MISCELLANEOUS APPEAL No. 422 0 
- 1924. : 
“April 1, 1925, 
Present:—Mr. Justice Venkatasubba Rao 
and. Mr. Justice Madhavan Nair. 
PALANIVEL RAMASUBRAMANIA | 
PILLAI, MINOR, AND ANOTAER-—DEFENDANTS 
— APPELLANTS. 
versus - 
_ SIVAKAMT AMMAL—P.aintirF— 


RESPONDENT. 
Hindu Law—Mesne profits, decree for, against father 
‘Sons’ liability to pay such decree—Joint family 
property, whether liable to pay decree for mesne profits 
ae father—Liability of sons in general for father’s 
ebts, . 


Under the Hindu Law the sons are bound to dis- 
charge a decree for mesne profits passed against 


,their father and the joint family property in their . 


hands is liable to be attached in execution of such 
decree. [p. 165, col. 2; p. 172, col. 2.] 

Per enkatasubba Rao, J-—Thé expression 
“Avyavaharika,” means “grossly immoral or flagrantly 
unjust.” [p. 167, col. 1. bel : 

The sons are not liable, where the moneys were 
originally obtained by the father by the commission 
of an offence; the son's liability is, on the other hand, 
recognised where, in its origin, the debt was not 
immoral, but there was supervening dishonest act 
of the father. [p. 168, col. 1.] 
~ Ifthe debt isin its inception not immoral, subse- 
quent-dishonesty of the father doss not exempt the 
son. [p 169, col. 1.] ý 

Tt is not every impropriety or every lapse from the 
right conduct that stamps the debt as immoral. The 
'son can claim immunity only when the father’s 
-conduct is utterly repugnant to good morals, or is 
grossly nnjust or flagrantly dishonest. [ibid.] 

The liability for mesne profits isnot in the nature 
of “danda” or fine. [p. 171, col. 1.) 4 


The word “rina” as used in the texts has a much’ 
wider application than a mere debt or loan, and the _ 


obligation to pay mesne profits isin the nature of a 
“sina.” [ibid] : 

The conduct of the father in remaining in unlawful 
possession of another's property cannot be said to 
be honest but at the same time it cannot be character- 
ised to be so grossly unjust or immoral, or so flagrantly 
dishonest as to make the debt “Avyavaharika” within 
", the meaning of the Hindu Law. [p. 171, col. 2.] 
Case-law and texts discussed. 


Per Madhavan Nair, J.—Under the Hindu Law 
the liability of a son to pay the father's debt rests 
“upon the well-known pious obligation on the part of 
the son to relieve, his father from punishment in a 
furture state, for the non-discharge of debts. The 
general rule is that the son should discharge his 
father’s debts unless the debts fall within the well- 
| recognised exceptions. [p. 172, col. 2.] 

An examination of the nature ôf the debt, at its 
incéption, is a necessary condition, for finding 
‘out whather a particular debt is an immoral debt. [p. 
174, col. 2.) h ; 

A dəbt, which is not immoral at its inception, is 
binding’on the son, though subsequently it may be 
tainted by dishonesty and immorality. [p. 175, col. 2; 
p. 176, col. 1.) ion 
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Improper, imprudent, unreasonable, ‘or dishonest 
- debts are not necessarily immoral. [p. 176, col: 1.) 


The son’s liability arising by the*commission of 
offences by the fatherhas been always held to bə 
immoral; and the test of-bonefit to the estats is nota 
material question for consideration as “the liability 
of the son depends upon the nature of the act. [ibid] 

The term “rina”, strictly understood, means “what 
is takén under a promise tore-pay,” namely, a deht 
ora loan. But in view of the judicial decisions, it is 
impossible to give the term this restricted significance. 
[p. 177, cols. 1 & 2.] 

A decree for mesne profits is in the nature of a 
“debt” as understood in Hindu Law. [p. 177, col 2] 

Decree for mesne profits is not in the nature of 
“danda” or tine. [ibid.] okt 

Case-law and texts discussed. 


Appeal against the decree and judgment 
of the Ccurt of the Subordinate Judge, 
Tuticorin,-in H, P. No. 5 of 1923, in O. 8. 
No. 39 of 1904. . . 


Messrs. K. V. Venkatasubramania Iyer, 


.and P. N. Appuswami Iyer, for the Appel- 


lants. i - 
Mr. S. Ramaswami Iyer, for the Respond- 
ent. : r 


JUDGMENT. 


Venkatasubba Rao, J.—The ques- 
tion that is raised by this appeal is, whe- 
ther in execution of a decree for mesne pro- 
fits, the shares of the sons of the judgment- 
debtor in the joint family property are liable 


‘to be attached and sold. .It is contended for 


the sons, that the obligation, recognised by 
the decree, is in respect of a debt, which it 
is not the pious duty of the sons under the 
Hindu Law, to discharge. 

In regard to the application of the rule 
enunciated in the ancient Hindu Law Texts, 
the Courts were confronted from time to 
time, with great difficulty. The bare state- 
ment of the rule is simple enough. But it 
was found inadequate, when it had to-be 
applied to different and various sets of 
facts. The result has been want of uni- 
formity in the interpretations, as well ag 
the application of the rule. The large body 
of case-law on the subject will show that 


e the Judges while theoretically seeming to 


accept the rule itself, have had to decide 


. each case, on grounds, as far as possible, of 


equity, justice and good conscience. 

A very full, able and careful argument 
was addressed to us by Mr. Venkatasubra- 
mania Iyer, the learned Counsel for the 
appellants and he strongly contended that 
the son is not bound to satisfy a decree 
for mesne profits, passed against the father, 
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I shall first cite the texts, which have a 
bearing on-this question. (See Ghose’s 
Hindu Law Third Edition, Vol. I, p. 531, 
et. seq.) 

(1) That son alone, on whom he throws 
his debt and through whom he obtains 
imm6rtality, is begotten for the fulfilment 
ofthe law. . | 

(2) But money due by a surety or idly 
promised, or lost by play, or due for spiritu- 
ous liquor, or what remains unpaid of a 
fine and a tax or duty, the son, (of the 


. party owing it) shall not be obliged to pay. 


Manu. 
Money due by asurety, acommercial debt, 


‘a fee due to the parents of the bride, debts . 


contracted for spirituous liquor, or in gambl- 
ing, and a fine shall not involve the sons of 
the debtor. 

Gautama, 

(1) If a father have gone abroad, or been 
subdued by calamity, his debt shall be paid 
by his sons and grandsons; on their denial, 
the debt must be proved by witnesses. 

(2) A son has not to pay, in this world, 
his father’s debts, incurred for spirituous 
liquor, for gratification of lust, or in gambl- 
ing, nor a fine or what remains unpaid of 
a toll; nor (shall be made good) idle gifts, 

Yaganavalkya. 

A son must pay a debt, contracted by his 
father, excepting those debts which have 
been contracted from love, anger, for 
spirituous liquor, games or bailments. 

The words: in the text translated as “con- 
tracted from love, anger” are “kama krodha 


kritam.” 
Narada, 
Sons shall not be made to pay (a debt 
incurred by their father) for spirituous 
liquor, for idle gifts, for promises. made, 
under the influences of love or wrath or 
for suretyship; nor balance of a fine or toll 
(liquidated in part by their father). 
(Promises made “under the influence of 
love or wrath” is the translation of kama 
krodha pratisrutham. 
< Brihaspati. 
The son has not to pay a fine, or the 
balance of a fine or a tax (or toll) or its 
balance (due by the father) nor Avyava- 
harika or not Vyavaharika) that which is 
not proper. 
(Vyasa according to the Ratnakara but 
Usanas according to the Mitakshara). 
Subject to the folowing exceptions, the 
texts mention certain specific debts as 
those, which the son is not bound to pay. 
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In this connection, these debts specifically - 
enumerated present no difficulty. The ex- 
ceptions are the following: Narada and | 
Brihaspati use a general expression, “debts 
of love or anger”. Usanas uses the word 
“Avyavaharika”. It is the exact import of 
these general expressions that requires 
careful examination. I shall, at once, deal 
with the expression Avyavaharika and 
postpone the discussion of the words “debts 
of love or anger” to a later part of my judg- 
ment. There has been a conflict of opinion, 
as regards what this word means. 

In Durbar Khachar v. Khachar Harsur (1), 
Knight and Chandavarkar, JJ., say that it 
means more than illegal and immoral and 
that under-the texts the son is not liable 
for debts, which the father ought not, as a 
decent and respectable man, to have incur- 
red, that the son is answerable for the debts 
legitimately incurred by his father and not 
for those attributed to his failings, follies 
or caprices. This decision, cannot now be 
regardéd as good law; for, judged by this 
test, the son must be exempt from many 
debts for which, he is at the present day, 
without question, held liable. This inter- 
pretation does not seem to have. met with _ 
the approval of Scott, O. J., and Shaw, J., in 
two later Bombay cases: Ramkrishna Trim- | 
bak v. Narayan Shivrao Aras (2) and 
Hanmant Kashinath v. Ganesh Annaji (3). 
In Chakouri Mahton v. Ganga Proshad (4), 
Mookerjee, J., observes that he is not satisfi- 
ed that the interpretation adopted in 
Durbar Khachar v. Khachar Harsur (1) is 
quite accurate (page &68*) and that’ 
the decision places too restricted a con- 
struction upon the term Vyavaharika and 
excludes debts, for which the son may be 
held legitimately liable (page 874*). Sadssiva 
Iyer, J., in Venugopal Naidu v. Ramanadhan 
Chetty (5) also disapproves of the interpre- 
tation of Knight and Chandavarkar, JJ.,. 
and seems disposed to adopt Colebrooke's” 
translation, namely, “debt incurred for a- 
cause repugnant to good morals.” | 

‘If Durbar Khacha* v. Khachar Harsur 
e(l) has, according to Mookerjee, J., placed 

too restricted a construction on. the expres- .- 

sion Avyavaharika; what is the true im- 

(1) 32 B. 348: 10 Bom. L. R. 297. . 
42) 31 Ind. Cas. 301; 40 B. 126; 17 Bom. L. R. 955. 
(3) 51 Ind. Cas. 612; 43 A. 612; 21 Bom. L. R. 435. 
(4) 12 Ind. Cas. 609; 39 C. 862; 16 O. W. N. 519; 15 

0. L. J. 228, 

(5) 14 Ind. Cas. 703; 37 M. 458; 23 M. L. J. 61; 11 M. 

EL. T. 427. 

*Pages of 39 C.—[Ed.] o 
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port of that word? As deduced from the 
cases, which have refused to recognise the 
narrow interpretation, the right meaning 
may be said to be “grossly immoral or 
-flagrantly unjust.” Nocase has said, in so 
many words that thisis the true meaning; 
but this interpretation alone furnishes the 
‘key to the proper understanding of the 
decision. I am prepared to hold that this 
is the correct construction. 

I shall first deal with the group of cases 
where the question of the pious obligation 
arose, in connection with the liability of the 
father, to account for moneys, received by 
him as agent, trustee, or in any other 
capacity. f 3 

Natusayyan v. Ponnusami (6). In this case, 
the defendant's father collected sums of 
money, on account of plaintiff's family, but 
neither paid them nor accounted for them. 
The sons were held liable, although the 
learned Judges expressed the view, that 
the transaction was a dishonest one, on the 
defendant’s father’s part, 

In Venugopal Naidu v. Ramanadhan 
Chetty (5), the father was accountable as 
trustee, for certain sums and the sons were 
held liable, on the footing of general prin- 
ciples of morality referred to in Natasavyan 
v. Ponnusami (6). The ground ofthe de- 
cision is that it is a sacred obligation to 
restore to those lawfully entitled, the 
money unlawfully retained. The learned 
` Judges observe :— 

“Upon any intelligible principles of 
morality, a debt due by the father, by reason 
of his having retained. for himself money 
which he was bound to pay to another 
would be a debt of the most sacred obliga- 
tion, andfor the non-discharge of which 
punishment, in a future state, might be 
expected to be inflicted, if in any.” . 

With all respect, this statement does not 
correctly interpret the Hindu Law. Every 
debt that is justly dueis not necessarily a 
debt, not tainted with illegality or immoral- 
ity. On this pringiple, if a father steals 
money is it not equally incumbent upon the 
sons to pay ib back? It is not, however, dis- 
puted that the son is under no such obliga- 
tion. The question is, did the father con- 
tract the debt for an immoral purpose? And 
the question is not; does not morality de- 
mand thatthe debt should be paid back? 
The mistake, if I may say so with respect, 
arises from a confusion of stand-points, 
There is hardly any debt, of which it can 


(6) 16 M. 99; 3 M. L. J.1;5 Ind. Dee. (x. s.) 776. 
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be said that it is not just that it should 
be re-paid. But the Hindu Law in deal- 
ing with the pious obligation of the son 
does not look at the question from this 
point of view. : 

In Tirumalatyappa Mudaliar v. Veera- 
budra (7), Garuda Sanyasayya v."Nerella 
Muthemma (8) and Venkatacharynlu v. 


` Mohana Panda (9), the sons were held liable 


for sums misappropriated by the father, 
as agent or trustee, on the ground that the 
debt in its inception, was honest and that 
subsequent dishonesty did not render it 
illegal or immoral. 
In Kanemar 
chariya (10), Erasala Gurunatham Chetty 
v. Addipally Raghavalu Chetty (11), Krishna 
Charan Mohanti v. Radha Kanto Roy 
(12) and Niddha Lal v, Collector of Buland- 
shahr (13), the sons were held liable, for 
sums misappropriated by the father but the 
judgment proceeded, on the ground that 
the father's act amounted not toa crime, 
but only to a breach of civil duty. It is 
impossible to understand this distinction, 
as, on the facts stated, the misapplication 
of funds wasclearly criminal and render- 
ed the father amenable to criminal law, 
The argument that found favour in 
Tirumalaiyappa Mudaliar v. Veerabudra (7) 
does not seem to haye impressed thelearned 
Judges Mookerjee and Beachcroft, JJ., in 
Krishna Charan Mohanti v. Radha Kanto 
Roy (12) referred to above; for they refer to 
the distinction between an initial wrong- 
ful taking and a taking not wrongful, ‘at 
its inception as a refined distinction and 
the learned Judges also seem more dispos- 
ed to adopt the ground stated in Natasayyan 
v. Ponnusami (6). In my opinion, the dis- 
tinction between a crime and a breach of 
a civil duty in this context is extremely 
artificial and finds no support in the texts 
of the Hindu Law. | 
Mahabir Prasad v. Basdeo Singh (14), 
Pareman Dass v. Bhattu Mahton (15) and 


Venkappayya v. Krishna- . 


McDowell v. Ragava Chetty (16) fall under a © 


(7) 4 Ind. Cas. 1030; 19 M. L. J. 759. 
* (8) 48 Ind. Cas.740; 9 L. W. 1,35 M. L. J. 661; 25 


. L. T, 86. 

(9 61 Ind. Cas. 539; 44 M 214; 12 L. W. 390; (1920) 
M. W.N 65); 39 M. L. J. 586. 

(10) 31 M. 161; 17 M. L. J. 613; 3 M. L. T. 353; 2 M. 
L. T, 529. 

(11) 31 M. 472; SM. L. T. 394; 8 Or. L. J. 147. 

(12) 16 Ind. Cas. 410. 

(13) 35 Ind. Cas. 209; 14 A. L. J. 610. 

(14) GA. 334; A.W. N. (1884) 47; 3 Ind. Dac. (N. 8.) 


852. ee 
(15) 240. 672; 12 Ind, Dre, (x. s.) 1117, 
(16) 27 M, 71. 


— 


“ 

168 e 
different category. The sons were held 
‘liable for moneys received by the father 
‘on the grount that the moneys were taken 
‘and misappropriated under circumstances, 
which constitute the taking itself acrimi- 
_ nal offence. The debt was not in its origin 

clearly ‘immoral and the sons were not on 
that ground held liable. 

I haveso fardealt with cases, where the 
debt arose out of a liability of the father to 
account for moneys. I shall pause here 
for a moment to see, tt any intelligible 
principle can be deduced from the cases. 
It cannot be gainsaid that there is absolute 
want of harmony, sofar as the decisions 
were made torest upon particular grounds. 
But ifthe facts of the cases are examined, 
the conflict isonly apparent and the true 
‘principle appears to be that the sons 
are not liable, where the moneys were 
originally obtained by the father by the 
commission of an offence; the son’s liability 
is, on the other hand, recognised where, in 
its origin, the debt was not immoral, but 
there was a supervening dishonest act of 
the father. 

In his very learned argument, Mr. Ven- 
katasubramania Iyer, contended that this 
was the true position. I entirely agree. 
But Iam not prepared to accept the next 
step in his argument, that the son is not 
liable, if there is an element of impropriety 
~—however small—in the father’s conduct in 
incurring the liaiblity. If the father’s con- 
duct merely deserves blame or censure, the 
sons will not, according to this contention, 
be liable. This seems to me an extreme 
argument and,in my opinion, is not warrant- 
ed by the texts ofthe Hindu Law, nor is 
the weight of modern authority in its 
favour. Ifit be borne in mind, that the 
debts condemned by the Smritis in this 
connection are debts such as those due for 
spirituous liquor, or for lust, or for gambl- 
ingit will be obvious that the ancient law- 
givers did not intend thesons to enjoy im- 
munity, merely because the father’s conduct 
was not above reproach, judged by the 
‘highest standards, of morality. So far as 
the decided cases are concerned, I must 
: say, there is a want of uniformity; but, in 
my opinion, those rulings, which have laid 
down a contrary- rule cannot be accepted 
as good law. 

In Chakouri Mahton v. Ganga Proshad (4), 
the son was held liable, in respect of a 
decree passed for damages against the 
father for injury done to the crops of a 
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third party, by the obstruction of a channel, 
through which he was entitled to irrigate 
his lands. In Chandrika Ram Tiwari v. 
Narain Prasad Roy (17), the son was like- 
wise held liable to answer a decree for 
damages, obtained against the father, for 
cutting. trees and demolishing a house. A 
different view was taken in Durbar Khachar 
v. Khachar Harsur (1), where a dam was 
erected by the father, which obstructed 
the passage of water and the son was held 
not liable to pay damages adjudged against 
the father. 

This conflict is illustrated by several 
other cases. In Ratan Lal v. Birjbhukan 
Saran (18), the son was held not liable to 
satisfy a decree, obtained against the father, 


for damages for retracting from a bid at 


an auction. In Mahabir Prasad v. Siri 
Narayan (19), it was held that a son was 
not liable for money due on a contract of 
indemnity, by the father, in respect of a 
property sold. In Ramiengar v. Secretary of 
State for India (20), the Court-fee payable 
to the Government by a fathér who 
brought a suit in forma pauperis was held 
to be an immoral debt. In Sunder Lal v. 
Raghunandan Prosad (21), the son was 
held not liable for damages, awarded 
against the father for malicious prosecu- 
tion.’ à 
On theotherhand, in Raghunandan Prasad 
v. Chem Ram 22), it was held that it was 
the pious duty of a son to pay money ` 
due under an indemnity clause in a 
sale-deed, executed by the father and in 
Hari Singhv. Sant Prosad Singh (25), where 
one of two purchasers wrongly withdrew 
the whole of the purchase-money and was 
directed by decree of Court to re-pay the 
other purchaser's share, the son was, held 
liable, on’ the ground that the act of the 
father was not immoral or criminal. In 
Sumer Singh v. Chaube Liladhar (24), it was 
held that the money borrowed by the father 
to defend a suit for defamation is a debt, 
which a Hindu son is Hable to pay; from 
the report, it does not &ppear whether the 


e 
(17) 79 Ind. Cas. 1036; 22 AL, J. 468; 46 A. 617; 
(1924) A. I. R. (A) 745; L. R. 5 A. 378 Civ. 


(18) 61 Ind. Cas. 774. 

(19) 46 Ind. Cas. 27; 3 Pat. L. J, 396; 4 P. L. W. 
437; #1918) Pat. 328. 

(20) 4 Ind. Cas 105; 20M. L. J. 89; 6 M. L. T. 308. 

(21) 83 Ind. Cas. 413; 3 Pat. 250; 5P.L. T. 135; 
(1924) A. L R. (Pat) 465. 

(22) 27 Ind. Cas. 895. 


(23) 32 Ind. Cas. 969. 
(24) 9 Ind. Cas. 624; 33 A. 47 2; 8 A. L, J.-306. 
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father 
-defamation or not. 
,v. Gobind Pershad (25), it was held that the 


conscientiously imprudent” 
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was eventurally found guilty of 
-In Khalilul Rahman 


exception under the Mitakshara could not 
be extended to transactions, however, “un- 
or “unreason- 
able” they might be, 

Indeed, it is unnecessary to multiply 
these references. In the application of 
the rule, there isa great divergence-.of 
opinion. 


In some of these cases, the father's 


-conduct has been held to be immoral, by. 


too rigid a standard being applied. 

I would state the rules thus :— 

(1) If the debt is in its inception not 
immoral, subsequent dishonesty of the 
father does not exempt the son. 

(2) It is not every impropriety or every 
lapse from right conduct that stamps the 
debt. as immoral. The son can claim 


-immunity only, when the father’s conduct 
-is utterly repugnant to good morals, or is 


grossly unjust or flagrantly dishonest. * 


The rule as stated is necessarily elastic ; 
but I am not aware that any test has in 
any case been so far laid down, which is 


not open to this criticism, The question. 


no doubt becomes one of degree, but the 


-rule of pious obligation, in its very nature, 


is incapable of more precise definition. 
Applying the two rules [ have just 
enunciated, the sons cannot 
munity from liability for mesne profits. on 
the ground that they necessarily and always 
arise from an immoral transaction. 


It is of the utmost importance to remem- 
ber that it is foreign to any enquiry on 
this subject to consider, whether the son 
has really been benefited by the father’s 
act. Untrammelled by the peculiar doc- 
trine of the Hindu Law, or by authority, 
one would be disposed to think that, if the 
son was benefited, it would be his duty to 
pay back the debt; if he is not, there 
would be no such duty cast on him. But 
this utterly ethical, consideration cannot 
be a factor at all, in the determination of 
this question; for, as Mookerjee, J., observe# 
in Chakouri Mahton v. Ganga Proshad (4), 
the liability of the son depends upon the 
nature of the debt and the test of benefit 
is immaterial. By an act of theft, on the 
part of the father, the estate might have 
benefited,- but the son is not liable. By 
a reckless conduct, short of immorality, the 


(25) 20 O. 328; 10 Pad. Dec. (N. 8.) 223. 
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father might have rendered the family 
desolate, but the son is liable. Reference, 
therefore; to abstract principles of morality, 
ignores this essential feature and is, there- 
fore, apt to mislead. 

Next, I pass on to a text, on whic great 
stress was laid, by the learned Counsel 
and which has not, he contends, received 
its due share of recognition from Courts. 
Ihave referred to the text of Brihaspati, 
where, in the enumeration of obnoxious 
debts, he mentions promises made under 
the influence of lust or wrath, “kama 
krodha prastisrutham.” 

_ These words are supposed to have been 
more clearly and with greater precision 
defined by a Smriti of Katyayanna. 

Foote two following verses are ascribed to. 


"D “The debt due upon a written bond, 
or on a promise to a woman, who was 
another’s before (and not mar ried by him,) 
is called a debt for love. 

(2) Having done an injury to another, 
or destroyed his things, through anger, if 
anything is promised in satisfaction, it is 
called a debt for anger. 

(Translation of Ghose, See this “Hindu 
Law, page 546). 

Mr. Venkatasubramania Iyer’s contention 
is that liability for mesne profits falls within 
the second verse above quoted. 


The text of Katyayana has been referred ` 
to, by various commentators, of great 
authority, Apararka in his commentary on 
after giving the text of 
Narada, which contains the words “kama 
krodha kritam” and then citing the two 
verses of Katyayana proceeds thus :— 

“This is the meaning:—Whatever wealth 
is promised to another, for his gratification, 
on account of injury, caused to him due to 
loss of property, . that debt is krodha 
krita, i. e., debt _ promised “ ‘under the in- 
fluence of anger.’ 


` Smriti Chandrika, in the Chapter “Runa 
Dana Prakarana” gives the test of Brihas-. 
pati and interprets the expression “kama 
krodha pratisruta in the words ‘of 
Katyayana, who is referred to by name. The 
subject is dealt with thus :— 

“Kama pratisruta and krodha pratisruta 
are explained by Katyayana’. (Here the 
two verses are given) and the relevant | 
verse is thus explained: “Where injury, 
etc,”., means this “if, having caused from | 
wrath, injury or loss of property to another, 


` 

Tio 4 
for its gratification, wealth 
“that debt is krodhaja. 

Saraswathi Vilasa’s treatment is on lines 
very much similar to that of Smriti Chan- 
drika and an extensive quotation is un- 
necesgary. 

Vivada Ratnakara cites the text of 
Katyayana. In the section, Runa Dana 
Taranda, the author quotes the test of 
Brihaspati and says “kama krodha 
pratisruta will be subsequently dealt with.” 
Then he cites the text of Gautama and 
comments on itand next Vyasa or Usanas 

` is likewise quoted and commented on and 
the commentator then gives the verses 
of Katyayana, without mentioning the 
authorship. He explains “kama krodha 


ig promised, 


krita“ thus:—If under the influence of. 


wrath, another's property is destroyed, or 
injury is caused to him, and to give wealth 
for its gratification, if a debt is incurred, 
that ebt is called krodha krita”. The 
author concludes the discussion with these 
words. :— 

“These, are just the kama krodha pra- 
tisruta referred to above. 

ae rod aya similarly quotes Brihaspati 
an 
‘kama krodha pratisruta, Katyayana is 
called in aid. Vivada Chintamani and 
Parasara Madhaviya also cite Katyayana 
and refer to him by name, Their treat- 


ment ofthe subject is more or less similar. 


to that of Viramitrodaya and does not, 
therefore,’ require any further detailed 
notice. : 
Vivada Bhangarnaya (Jagannadha’s 
Digest) similarly refers to Katyayana and 
contains a long discussion upon his text, 
It is unnecessary to extract the passage, 
as it can be readily found in Oolebrooke's 
translation. The learned translator has, 
however, failed to understand the second 
verse of Katyayana, the one with which we 
are concerned and this mistake has vitiated 
the whole rendering, in so far as it relates 
to debts, incurred under the influence of 
anger. According to Colebrooke, the deht 
condemned -is that incurred for payment 
to cause injury, in order to gratify anger: | 
“ What is borrowed to give away, for the 
purpose of destroying another's property, 
or injuring another man, through resent- 
ment, isa debt, incurred under the influence 
of wrath.” : 
According to this translation, the gratifi- 
cation referred to is the gratification of the 
debtor's angér, or to put the matter simply: 
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the debt contemplated is money promised 
to a ruffian, to gratify the debtor's resent- 
ment, by hurting another, or injuring his 
property. It is clear beyond doubt that 
Colebrooke is wrong, as not only the text 
of Katyayana is not susceptible of this 
interpretation, but the rendering is also 
opposed to that uniformly adopted, by the 
large number of commentators, who have 
expounded the text. : : 

l shall now, in, the light of this text 
of Katyayana, discuss the son’s liability 
for mesne profits. Injury to another, or 
his ‘property, from wrath, is what is con- 
templated. Is there any necessary con- 
nection between the awarding of mesne 
profits and destruction of another's pro- 
perty by wrath ? 

I would understand Katyayana’s text to: 
mean that the injury inflicted, or damage 
caused should be the result of a wanton 
and flagrant violation cf another's right 
from anger, engendered by malice or 
revenge, for instance, an act of incendiarism. 
Tosuch and similar cases only, the text 
of Katyayana is applicable. Why should 
it be assumed that Katyayana was laying 
down a very different rule from what the 
other Rishis did? 

In my opinion, Katyayana gave, by way 
of illustration, an instance of a grossly 
immoral debt and I am not prepared to 
hold that he intended to enlarge and add 
to the class of debts from the payment of 
which the son isexempt. My view, there- 
fore, is that in regard to the question of 
liability for mesne profits, the text of 
Katyayana does not lead to a different 
result. , 

I have so far dealt with the question, on 
the footing that it is not concluded by 
authority. The learned Vakil for the respon- 
dents relied upon Nanomi Babuasin v, 
Modhun Mohun (26), a decision of the 
Judicial Committee as laying down that l 
a son is undera pious obligation, to satisfy - 
a decree for mesne pwfits, obtained against 
the father. But the appellant’s Counsel 
tontended that the case is no avthority for 
-this position, as it ọnly decided that the 
debt in question was a joint family debt, 
which the son was bound to pay, the other 
quéstion regarding the son's duty to pay 
it, as a-father’s debt not having been 
decided. I have very carefully gone th rough 
the judgment ofthe Privy Council, the judg- 

(26) 13 0.21: 13 I. A. 1; 10 Indedur, 151; 4 Sar. P. 
Q. J. 632; 6 Ind, Dee. (x. s.) §10. . 
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ment of Cunningham, J., in the High Court 
and the argument of Counsel, as reported 
both in the Indian Law Report Volume and 
inthe Indian Appeals Volume and I enter- 


tain no doubt that the question really: 


decided is the son’s liability under the 
. pious obligation to pay his father’s debt. 
It is pointed out that there is no reference, 
either to the original texts, or to the ancient 
writers, in the argument or in the judg- 
ment. But I cannot, on that ground alone, 
hold that the point was not decided. 

I may state in the argument of Mr. Doyne, 
as reported there is a reference to the con- 
tention that the origin of the liability for 
mesne profits is a wrongful ouster: 
Nanomi Babuasin v. Madhun Mohan (26).} 

In Karan Singh v. Bhup Singh (27), a 
Full Bench of the Allahabad High Court 
has understood the Privy Council decision 
in this sense. The Allahabad case just 


cited’ is also, a direct authority, which , 


favours the respondent’s contention. 

The observations of Rampini and Mooker- 
jee, JJ., in Peary Lal Sinha v. Chandi 
Charan Sinha (28), though obiter, to the 


effect.that a son is under a pious obligation’ 


to discharge a ‘decree for mesne profits, 
obtained against his father, are entitled to 
great weight and are quoted with approval 
in many modern treatises on Hindu Law: 
(Sse Sircar Sastri’s Hindu Law, 1924, Edi- 
tion, page 347; Mayne, page 409). 

I shall now dispose of two minor conten- 
tions. First, it was suggested that the 
liability for mesne profits is in the nature 
of “danda” or fine. I am not prepared to 
accept this contention. 

In Prayag Sahu v. Kasi Sahu (29), costs, 
incurred by a father, in an unsuccessful 
litigation, were held not to come within the 
term “danda.” 

In Natasayyan v. Ponnusami (6), the 
sons were held bound to pay the costs of the 
suit, as awarded against their father. 

Secondly, it was contended that the obliga- 
tion to pay mesne profits is not in the nature 
of a debt, that itis®ot in fact, ‘rina’ which 
means strictly “what is taken under a pgo- 
mise to re-pay.” 
[see Chakourt Mahton v. Ganga Proshad (4),] 
that the word “rina” as used in the texts 
has a much wider application than a,mere 
debt or loan. I am prepared to go further 


(27) 97 A.161; 1 A. L.J. 310; A. W. N. (1904) 151. 
(28) 11 O. W. N. 163; 5 C. L. J. 80. 
£29) 6 Ind. Cas. 258; 11 C.L. J. 599; 140. W. N. 


659, 
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than merely hold that at any rate a judg- 
ment debt comes within’ the expression 
“rina” for, if this narrow censtruction be 
adopted, a son can be held liable, only after 
a decree is passed against the father ; where- 
as, if he is originally impleaded in the „suit 
for damages, he can resist it, on thé ground 
that there has been no debt, as there has 
not been a judgment.’ This would be a 
clear anomaly. In Raman Pandithan v, 
Satha Kudumban (30), when the sale by the 
father of the son’s interest was set aside, ° 
and the vendee brought a suit to recover 
the price of that share, it was held that 
what he was seeking to recover was a debt 
and in Garuda Sanyasayya v. Nerella 
Muthemma (8), the learned Judges observed 
that thesubtle distinction between debt and 
accountability did not commend . itself to 
them. 
Now, let me turn to the facts, which led to 
a decree for mesne profits. One Subramania, 
died in 1880, leaving two widows‘and ason 
by each, Kandasami and Balasubramania, 
After Subramania's death, there was a parti- 
tion, the mothers representing their sons and 
after the latter became majors, they ratified 
the partition in 1902. Kandasami died in 
1903. His widow brought a suit against 
Balasubramania, for possession of property, 
on the ground that they fell to Kandasami’s 
share at the partition. The suit was re- 
sisted by Balasubramania, who pleaded 
that there was no completed partition. A 
decree was passed in favour of the widow 
.of Kandasami, for possession of the pro- 
perty and mesne profits. The suit was 
filed on the 20th October 1904, and the final 
decree of the High Court. confirming the 
Subordinate Judge's judgment was made 
on the 25th July 1912, The mesne profits 
awarded were for the period between the 
the date of the plaint and September 1912, 
After the properties were taken in execution 
and before mesne profits were recovered, 
Balasubramania died -iw 1922 and his sons 
now raise the question that they are not 
liable to answer the decree for mesne profits ` 
passed against their father. I am prepared- 
to concede that thé act of Balasubramania 
wasnot by any meanshonest, but at thesame 
time hisconductin being in unlawful posses- 
sion of the properties is not so gressly 
unjust or immoral, or so flagrantly dishonest 
as to make the: debt ‘““Avyavaharika” within 
the meaning of the Hindu Law. 


(30) 35 Ind. Cas. 387; 4 L. W. 366; 31M. L. J. 502; 
20 M. L. T. 320; (1916) 2 M. W. N. 247. 
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In the result, the appeal fails and is 
dismissed costs. 
Madhavan Nair, J.—This appeal is 


directed against an order of the Subordi- . 


nate Judge of Tinnevelly, confirming the 
attachment of the joint family properties in 
the hands of the sons of ene Balasubramania 
Pillai, in execution of a decree for mesne 
‘profits obtained against him. The respond- 
ent, a Hindu widow, instituted O.S. No. 39 
of 1904, on the file of the Subordinate Judge 
of Tinnevelly against 
Pillai, the father of the appellants and the 
half brother of her deceased husband, for the 
recovery of some specified items of immove- 
able property, for past and future mesne 
profits and for various other reliefs. Alleging 
that there was a family partition in which 
separate items of properties were allotted 
to her late husband and the defendant, she 
stated, that after her husband’s death the 
defendant interfered with her separate 
enjoyment of those and other properties 
-and took possession of them. The defendant 
contended that there was no completed 
partition. Overruling this plea, the Sub- 
ordinate Judge gave the plaintiff a decree 
for possession of the lands and other pro- 
perties and also for past and future mesne 
profits. This decree was confirmed by the 
High Court with some slight modifications. 
The decree-holder sought to execute the 
decree for mesne profits, for the years 1901 
(the date of the plaint) to 1912, by attach- 
ment and sale of the judgment-debtor’s 
family properties. He having died in the 
course of the execution proceedings, his 
sons, who are the present appellants, were 
brought on record, as his representatives. 
They contended that the decree-holder is 
not entitled to proceed against the family 
` properties, which they have taken by sur- 
vivorship on the grounds; (1) that the 
decree for mesne profits isin the nature 
of an immoral and illegal debt, contracted 
-.by their father, which they are not bound 
to discharge, on the ground of pious obli- 
gation to pay their father's debts, under 
the Hindu Law; and (2) that their father 
sent the income of the properties in his 
possession on dancing girls and boon com- 
panions. The Subordinate Judge over- 
ruled both these contentions and passed 
the order, now appealed against, confirm- 
ing the attachment of the family proper- 
ties. The question arising for decision is 
whether joint family properties, in the 
hands of the sòns can be attached and sold 
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in execution of a decree for mesne profits, 
obtained against their father. i 
Under the Hindu Law, the liability of 
a son to pay the father’s debt rests upon 
the well-known pious obligation on the 
part of the son to relieve his father from 
punishment in a future state, for non-dis- 
charge of the debts. The general rule is that 
the son should discharge his father's debts, 
unless the debts fall within the ‘well re- 
cognized exceptions. Ina very learned judg- 
ment, in Chakourt Mahtan v. Ganga Proshad 
(4) Mookerjee,J., after an examination of the 
various texts, bearing on the question, has 
thus summarised these exceptions: — i 


“If the provisions of all these texts are 
summarised the result appears to be that 
the debts, which ason is not under any 
obligation to pay, may be grouped as fol- 
lows:—(1) debts due for spirituous liquors ; 
(2) debts due for lust; (3), debts due for 
gambling; (4) unpaid fines; (5) unpaid 
tolls ; (6) useless gifts or promises without 
consideration or made under the influence 
of lust or wrath; (7) suretyship debts; (8) 
commercial debts; and (9) debts that are 
not Vyavaharika ; i.e. debts that are not 
lawful, usual, or customary, or if we accept 
the version of Colebrooke, debts for a cause 
repugnant to good morals.” 


Bearing these exceptions in mind, the 
learned Counsel for the appellants has 
argued before us; (1) that the decree for 
mesne profits in this case isin the nature 
of an Avyavaharika debt; (2) thatitis a 
debt which has originated under the. in- 
fluence of wrath; and (3) that a decree for 
mesne profits is not in the nature of a 
“debt” at all, 

The first question to be considered is 
whether the decretal debt in this case is 
Avyavaharika. Theterm Vyavaharikaappears 
in the texts of Usanas, cited in the Mitak- 
shara (commentary on Yagnavalkya, Bk. II, 
verse 47) which runs as follows:— 

Dandam va dandasgsham va sulkam 
thathseshmev va na dathavyam thu puthrana 
yethra na Vyavaharikhum. 

.“ A fine, or the balance of a fine, likewise 
a bribe or a toll, or the balance of it, are 
not to be paid by the son, neither shall 
he @ischarge a debt, which is not law- 
ful.” < 
There has been a considerable divergence 
of opinion, amongst the Judges, as regards 
the precise signiffeance of this term and 
this has given rise to conflitting decisions 
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In the opinion of Mookerjee, J., the term 
Vyvaharika is equivalent to “lawful, 
usual, or customary.” Sadasiva Iyer, J., is 
inclined to adopt Colebrook’s paraphrase of 
“ Avyavaharika debt.” namely, “debt in- 
curred for a cause repugnant to good 
morals,” as more nearly approaching the 
true import of the expression, than any of 
the meanings given by the other authori- 
ties, He himself would paraphrase “Avya- 
vaharika debt” as a debt,- which is not 
supportable as valid by legal arguments 
and on which no right can be established 
in the creditor’s favour, in a Oourt of 
Justice : [See Venugopal Naidu v. Rama- 
nadhan Chetty (5).] Theterm Avyavaharika 
is understood by Knight and Chandavar- 
kar, JJ., in Durbar Khachar v. Khachar 
Harsur (1) as ‘unusual or not sanctioned 
by law or custom.” According to these 
learned Judges ° . 


“Put into simple English, the text 
amounts to this: that the son is not to be 
held liable for debts, which the father 
ought not, as a decent and respectable man, 
to have incurred.” 


The learned Counsel for the appellant 
argues that according to the decided cases, 
the real test to discover whether a debt 
is animmoral debt in the sense in which 
that term is understood in Hindn Law, is 
to find out the nature of the debt, at its 
inception and, if it is found that it has 
come into existence, under circumstances 
involving culpability or impropriety, on 
the father’s part, and that it is, therefore, 
a debt, which a decent and respectable 
“man would not incur, then he urges that 
it is an immoral, or illegal debt and the 
son is not at all liable to discharge it. He 
has sought to elucidate this principle by 
an examination of reported decisions, in 
which the son was held liable and also of 
those in which the son was held not liable, 
the most important of which are the fol- 
lowing :—Natasayyan v. Ponnusamt (6), 
McDowell v. Ragava Chetty (16), Kanemar 
Venkappayya v. Kri8hnachariya (10), Era- 
sala Gurunatham Chetty v. Addipally 
Raghavalu Chetty (11), Venkatacharyulu v. 
Mohana Panda (9), Mahabir Prasad v. Bas- 
deo Singh (14), Durbar Khachar v. Khachar 
Harsur (1), Hanmant Kashinath v. Ganesh 
Annaji (3), Krishna Charan Mohanti v. 
Radha Kanto Roy (12), Niddha Lal v. Col- 
lector of Bulandshahr (13), Chandrika Ram 
Tiwari v. Narain Prasad Rai (17), Gadadhar 


RAMASUBRAMANIA PILLAI V. SIVAKAMI AMMAL. 


, 179 
Ramanuj Das v. Ghana Shyam Das (31) 
and Gursarandas v. Mohan Lal (32). 

In Natasayyan v. Ponnusayi (6), it was 
held that, when a decree was passed 
against a Hindu father, for money dis- 
honestly retained by him, from the plaint- 
ifs family, to which’ he was accowntable, 
in respect of it, the debt was notof an 
illegal or immoral nature, so as to exclude 
the pious obligation of the son to discharge 
it. In discussing the question, whether the 
debt was tainted with immorality and il- 
legality, the learned Judges, after stating 
the general rule, observe that: 

“Upon any intelligible principles of 
morality, a debt due by the father, by 
reason of his having detained for himself 
money which he was bound to pay to 
another would be a debt of the most sacred 
obligation, and for the non-discharge of 
which punishment, in the future state- 
might be expected to be inflicted, if in 
any,’ and then state that “The son is 
not bound to do anything, to relieve his 
father from the consequences of his own 
vicious indulgences, but he is surely 
bound to do that which his father himself 
would do were it possible, viz., to restore to 
those lawfully entitled money he has un- 
lawfully retained.” 


This case has been distinguished and 
explained in McDowell v, Ragava Chetty (16). 
In that case, the father had taken money 
and misappropriated it, under circum- 
stances, “ which constituted the taking it- 
self a criminal offence.” Following the 
decisions in Mahabir Prasad v. Basdeo 
Singh (14) and Pareman Dass v. Bhatty 
Mahton (15), it was held that in such cir- 
cumstances the sons cannot be held liable 
under the rule of Hindu Law, to pay the 
debts so incurred by the father. In Mahabir 
Prasad v. Basdeo Singh (14), the decree debt 
against the father, for which the son was 
sought to be made liable, was for money 


which he had embezzled and for which he . - 


was convicted and the son was held not 
liable to pay such debt, as the debt was 
an immoral debt. In Pareman Dass v. 
Bhattu Mahton (15), "a decree against the: 
father for damages for crops stolen by him 
was held to be not binding on the sons, 
The decision in Natasayyan v. Peonnusami 
(6) was distinguished by the learned Judges 


(31) 47 Ind. Cas. 212; 3 Pat, In J. 533, 
„o? 78 Ind. Cas, $07; 4L. 93; (1923) A. LR, (L) 
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in MeDowel! v. Ragava Cheity (16), on the 
ground that “the withholding of the money 
in Natasayyan v. Ponnusamt (6) amounted 
to nothing more than a breach of civil 
duty.” In Erasala Gurunatham Chetty 
v. Addipally aghavalu Chetty (11) 
the joimt family property in the hands 
of the son was held Hable, for the re- 
payment of moneys misappropriated by 
the father, which were received by. 
him, for the purpose of being paid to 
others, in the course of a kuri transaction, 
on the ground that the debt. was not an 
immoral debt. In arriving at that conclu- 
sion, the learned Judges thus pointed out 
the distinction between the decisions in 
Natasayyan v. Ponnusami (6) and McDo- 
well v.: Ragava Chetty (16). 


In McDowell v. Ragava Chetty (16), the 
Court expressly based its decision, on the 
ground that the money was taken by the 
father and misappropriated under circum- 
stances, which constituted the taking itself 
a criminal offence : whereas it was pointed 
out that the father’s acts in Natasayyan v. 
Ponnusami (6), though characterised by 
` the learned Judges as dishonest, amounted 
to nothing more than a breach of civil 
duty. 


“In was then mentioned that in the case 


before them, it was not shown that the 
father’s act amounted to more than a 
breach of civil duty. The same distinction 
between a breach of civil duty. anda cri- 
minal act was emphasised also in Hrasala 
Gurunatham Chetty v. Addipally Raghavalu 
ree (11), Krishna Charan Mohanti v. 
Radha Kanto Roy (12), Niddha Lal v: Col- 
lector of Bulandshahr (13), Gadadhar Rama- 
„nuj Das v. Ghana Shyam Das (31),- Guru- 
sarandas v, Mohan Lal (32) and Hanmant 
Kashinath v. Ganesh Annaji (3), deci- 
sions where the sons were held liable for 
‘sums misappropriated by the father. 
_ In Tirumalaiyappa Mudaliar v. Veera- 
` budra (7), Garuda Sanyasayya v. Nerella 
Muthemma (8) and Venkatacharyulu v. 


Panda Mohana (9), it was held that if a debt 


was incurred by the father, asan agent or 
trustee, his son is liable to pay the debt 
. and the liability of the son is notin any 
way affected by the fact that the father 
subsequently misappropriated the same, or 
even made himself criminally liable for it. 

This distinction between a breach of 
civil duty and a criminal act is availed of, 
-by the appellant's learned Counsel, for 
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drawing the general inference, that, if ‘the 


debt has come into existence, under cir- 


cumstances, sufficient to condemn the con- 
duet of the father, though they may not 
be strong enough -to procure his conviction 
in a Criminal Court, then the son can 
claim absolute immunity from the pay- 
ment of such debt. No such general in- 
ference is warranted from the decisions that 
I have examined. While discussing the 
above cases, in Chakourt Mahton v. Ganga 
Proshad (4), ‘Mookerjee, J., no doubt, points 
out that this limitation between breach of. 
a civil duty and a criminal act is “ real 
though refined " but as observed in Sree- 
nivasa Aiyangar v. Kuppuswami Atyangar 
(33), “the distinction between a civil and 
criminal breach of duty is very thin and 
it would not be easy, in all cases to suy, 
whether, the breach of trust is ef such a 
character, as would not subject a father to 
a prosecution. Assuming that a son is 
bound to pay the undischarged debts of 
the father, for relieving him from the pangs 
of hell, it is difficult to see, why he should 
be ‘relieved from paying the debts of his 
father, incurred by the commission of a 
criminal act.” ; 

However, it is not necessary for the pur- ` 
poses of this case, to decide the question, 
whether the distinction adverted-to is a 
real oneor not, as the debt in this case - 
admittedly has not been incurred by doing 
a criminal act. In my opinion, these deci- 
sions do not enable us, .to deduce the 
general principle, contended for, on behalf 
of the appellants but they no doubt show 
by way of inference—and to this extent 
they support the appellant's argument—that.: 
an examination: of the nature of the debt, 
at its inception, is a necessary condition, 
for finding out whether a particular debt 
is an immoral debt; viewed in this light, 
they also serve to illustrate how this 
necessary condition is to be applied, in 
different and varying circumstances. 

The argument that the son should be 
exempted from dischasging debts, which 
the father ought not, asa decent and res- 
Pectable man, to have incurred derives 
strong support from the decision in Durbar 
Khachar v. Khachar Harsur (1).. In that 
case, the plaintiff obtained a decree against 
the “defendant’s father, for damages caused 
by.a dam erected by the latter, which 


(33) 64 ae Cas, 698; 44 M. 801; aoe W, 78; (1021) 
MWN G30 


(901. O. 1925] 


obstructed the passage of water to the 
plaintiffs lands. On the death of the de- 
fendant's father, the decree was sought to 
be executed against the son, the detend- 
ant, with respect to the ancestral estate, 
in his hands, It was held that the son 
was not liable. The correctness of that 
decision has been, doubted in Bombay: 
see Hamkrishna Trimbak v. Narayan 
Shivrao Aras (2) and Hanmant Kashinath 
v. Ganesh Annajz (3) and it has uot been 
accepted as good law, in other High 
Courts also: [see Sumer Singh v. Chaube 
Liladhar (24), Venugopal Naidu v. Rama- 
nadhan Chetty (5), and Garuda Sanya- 
“sayya v. Nerella Muthemma (8). In Cha- 
kouri Mahton v. Ganga Proshad (4), it was 
held that a decree for damages, obtained 
against a Hindu father, on account of injury 
done to the plaintiff's crops, by the obstruc- 


tion of a channel, through which he was’ 


entitled to irrigate his lands, could be 
executed against the joint family properties, 
in the hands of the sons. In Chandrika 
Ram Tiwari .v. Narain Prasad Rai (17), 
the son was held liable to pay damages, 
obtained against a Hindu father, for wrong- 
fully cutting down trees, that did not 
belong to him, and for demolishing a house: 
If the test laid down in Durbar Khachar v, 
Khachar Harsur (1) is the correct one, then 
it seems to me that these decisions as well 
as those cases of misappropriation of money 
by the father, which we have examined 
above, barring those, where the taking itself 
constituted a criminal offence, must be held 
to be wrong. The principle laid down in 
Durbar Khachar v. Khachar Harsur (1) 
seems to have been accepted by Wallis, C. J., 


_ in his judgment in Sreenivasa Aiyangar v,’ 


Kuppuswami Aiyangar (33). In that case one 
of the questions for consideration was whe- 
ther, when the father’s alienation of joint 
family property has been set aside; the sons 
are bound to refund the moneys paid to the 
father, in consideration of the alienation, 
on the ground that the sons incurred a 
pious obligation, to discharge the liability. 
Wallis, C. J., observed*— 

“Any liability which the father may 
jneur to the alienees on such unconditional 
setting aside of the alienation arises from 
his own immoral act in making the aliena- 
tion in the first instance, in breach of the 
duty which he owed to his sons as manager 
of the joint family property.” | 

With very great respeci, I am not pre- 
pared to accept this view of the son's liabil- 
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ity. If the question is to fe looked at 
from: the standpoint of the father's duty - 
towards the sons, then the sons will be able 
“to claim, exemption from liability in almost 
all the cases that may be brought against 
them. Seshagiri Iyer, J., the other learned. 
Judge, who heard the case, though he dis 
cusses the question of the pious obligation 
of the son, to pay the father's ‘debts in 
the course of his judgment does not record 
any Opinion on this question, but bases his 
judgment on quite a different ground,’ 
_ 1 do not think it is necessary to discuss 
in detail the various other cases quoted 
before us, as they do not in any way support 
the general principles contended for by 
the appellant's learned Counsel, but only 
serve to lilustrate the conflict of opinion 
prevailing in the various High Courts, as 
regards the application of the rule, regard- 
ing the son's lability, to pay the father's 
debts. To take a few instances: In Maha- ° 
bir Prasad v. Siri Narayan (19), a son was 
held not liable for money, due on a con- 
ee indemnity, aude by the father, 
nh kamiengar v, Secretary of State 7 
India (20), it has held that the Me asi K 
liable to pay the Government costs, incurred 
by a father, who brought a suit in forma 
pauperis, on the ground that the debt was 
an immoral debt. It was held in Raghu- 
nandan Prasad v. Chem Ram (22), that the 
son was bound to pay the money due under 
an indemnity clause, provided in a sale- 
deed, executed by the father, on the ground 
thatthe debt is notan illegal and immoral ` 
one. In Khalilul Rahman v. Govind Per- 
shad (25), the son was held liable to pay a 
debt, contracted by the father, for what 
was described as a highly needless and 
imprudent purpose of establishing an adop- 
tion by litigation, which ruined a pros- 
perous family. For other instances see 
Ratan Lal v. Birjbhukan Saran (18) and 
Hari Singh v. Sant Prosad Singh (23). 
This conflict is probably due to a con- 
fusion of the various standpoints, from 
which the nature of a particular -debt may 
be regarded, viz, the standpoint of the 


e creditor, the standpoint of the son. (virtual- 


ly the debtor) and the. detached standpoint 
of an outsider, In view of the various 
decisions we have examined, it is obvious 
that an attempt to lay down a general test 
or afresh interpretation of the rule, which 
would apply to all cases must be absolutely 
futile,” The following conclusions energe 
from the decided cases (1) A debt, which 
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is not immoral, at its inception, is binding 
-on the son, though subsequently it may be 
` tainted “by dishonesty and immorality ; (2) 
improper, iniprudent, unreasonable, or dis- 
honest debts are not necessarily immoral; 
(3), their liability arising by the commission 
of offences by the father has been always 
held to be immoral; and (4) the test of 
benefit. to the estate is not a material ques- 
tion for consideration, as “the liability of 
. the son depends upon the nature of the 
act:” see Chakouri Mahton v. Ganga Pro- 
shad (4). In my view, the interpretation, 
sought to be put upon the expression “an 
Avyavaharika debt” by the learned Counsel 
for the appellants, is not supported by the 
texts of Hindu Law, or by the above- 
mentioned decided cases, to which he has 
drawn our attention. 

The facts of the case and the findings of 
fhe Judges were also referred to by the 
learned Counsel, apparently for the purpose 
of showing that there was a wanton invasion 
of property, by thé father of the appellants, 
which would bring his conduct within the 
“rule of culpability or impropriety,” which 
he wished to enunciate and with which I 
have already dealt. I am prepared to 
assume that the conduct of the father has 
been dishonest. Except the odium and 
impropriety, attaching to the unlawful 
taking and retention of another person's 
property which exist in all cases of this 
description, no circumstances calling for 
special condemnation are disclosed in the 
‘records, The facts of the case and the find- 
ings of the Judges do not, in my opinion, 
lend any special support to the legal argu- 
ments advanced on behalf of the appellants. 

_ The next argument of the appellant’s 
learned Counsel is that a decree for mesne 
profits must be considered to be in the 
nature of a “debt due to anger.” This is 
based on the text of Brihaspati, as explained 
by Katyayana and in this connection, the 
learned Counsel has referred to Apararka’s 
interpretation of Katyayana’s text and also 
to Smriti- Chandrika (Mysore Sanskrit 

Series, page 396), Saraswati Vilasa (Mss. in 
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The text of Brihaspati runs as follows:— 

Scurakshikamvritha dhanam kama krodha- 
prathisrutham prathibhavyam danda sulka- 
sesham putrain dapayath. 

“The sons are not compellable to pay sums 
due by their father, for spirituous liquors, 
for losses at play, for promises made with- 
out consideration, or under the influence 
of lust or of wrath, or sums for which he 
was a surety; or a fine, or a toll, or the 
balance of either”. 

(Colebrooke's translation). 

The followin gis the text of Katayayana: 

Likhitham muktham, vapi dhayam yathu 


prathisurtham parapurvsthryit thathu 
vidhyath kamakritham rinam yathra 
himsam samuthpadhya krodhravyam 


vinasya vauktham thushtikaram yathnu, 
vidhyath krodhakritham thu thath. 
_ “The debt due upon a written bond or 
on a promise to a woman, who was an- 
other's wife before and not married by him 
is called a debt for love”. 

“Having done an injury to another, or 
destroyed his things, through anger, if 
anything is promised in satisfaction it is 
called a debt for anger”. 

(Ghose’ s translation). 

The argument of the learned Counsel is 
that the above text of Katyayana has been. 
wrongly understood by Colebrooke in his 
Digest and misled by his comment, lawyers 
and.Judges have not correctly appreciated 
the significance of the expression “debt 
incurred under the influence of wrath”, 
occurring in Brihaspati and that, if that ex- 
pression is properly understood, as ex-, 
plained in Katyayana’s text, then a-decree ` 
for mesne profits, comes, within the scope 
of that explanation and is, therefore, a debt, 
which falls within the category of debts, 
which the sons are not bound to pay. Cole- 
Þrooke’s translation runs as follows: 

“What aman has promised, with or with- 
out a writing, to give to a woman, who had: 
another husband before, let the Judge 
consider, asa debt under the influence of ° 
lust.” - 
(2) But what has bæn promised to gratify. 


Adyar Library), Vivada Ratnakara (Biblio- ,resentment, by hurting another, or by des- 


theca Indica, page 58), Viramitrodaya (Jiba- 
nanda Vidyasagar’s Edition, page 343), 
Vivada Chintamoni page 17, Parasara 
Madhawviya (Bibliotheca Indica page 198) to 
show how the éxpression “debt incurred in 
anger’ "(kama krodha pratisrutam” occur- 
ring in the text of Brihaspati) has been ex- 
plained by pee 


troying his property, let the J udge con~. 
sider, as a debt incurred under the influence 
of wrath,” 
whe second verse is thus explained in’ 
Colebrooke’s Digest: | 
“What is borrowed to give away, for the, 
purpose of destroying another’s property, 


or injuring another man, through resent- 


{$0 1. 0. 1998) 
‘ment, is a debt incurred under the influence 
of wrath,” 

According to this translation, the debt 
which the son is not liable to pay, is the 
money, which has been promised to one 
employed (a ruffian for instance), to gratify 
the promisor’s resentment, by hurting an- 
-Other, or by destroying property. The in- 
terpretation by Colebrooke of JKatyayana's 
text appears to be wrong, as the Sanskrit 
text does not support it and as it is also 
opposed to the interpretation, put upon 
the text, by the various commentators. 
However, the debt, for which the decree 
for mesne profits was passed in this case, 
not being shown in any sense to have been 
incurred in anger, the argument must be 
rejected. In this connection, it may be 
observed that a similar argument, advanc- 
ed in support of the objections to the 
attachment of the joint family property, in 
execution of a -money-decree obtained 
against a Hindu father, for his failure to 
account, as a trustee, was overruled by the 
learned Judges, in Hanmat Kashinath v. 
Ganesh Annaji (8). 

It has been next argued that the liability 
of a son to pay a debt, incurred by his 
father, should be restricted to cases, in 
which the debt is a contractual obligation 
and that a decreefor mesne profits cannot 
be considered to be a debt in this sense. 
The argument receives some support from 
the observations of Trevelyan and Beverley, 
JJ., in Pateman Dass v. Bhaitu Mahton (15). 
As already pointed out, that was a case, 
where a decree was passed against the 
father, for damages for crops stolen by him. 
In overruling the argument, that there was 
an antecedent debt, the learned Judges 
state:—- | 

“The cases cited refer to transactions 
which had been entered into by way of a 
contract or something approaching a con- 
tract between the father and some other 
person and the debt which was so contract- 
ed it became the pious duty of the son to 
pay off. But here there was no debt an- 
tecedentto the decree. There was merelyea 
right to damages for a wrongful and crimi- 
nal act; and so those cases would have no 
application to the present case”. 

The argument is based upon the mean- 
ing of the term “rina” as used in the texts, 
No doubt, the term “rina” strictly under- 
stood, means “What is taken undera pro- 


mise to re-pay” (see Sabda Kalpadruma, - 


| Mol, I), namely a debt or aloan, But- in 
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view of the judicial decisions, it: is impos- 
sible to give the term this restricted signi- 
ficance. As observed by Mookerjee, J., in 
Chakourt Mahton v. Ganga Proshad (4):. 

“There is no substantial difference in 
principle between a case in which g person 
is under an obligation to re-pay money 
which he has actually borrowed and a case 
in which he is bound to discharge an obliga- 
tion created by a judgment of Court. It is 
worthy of note that the dictum on Pareman , 
Dass v. Bhattu Mahton (15) is of a very 
qualified character and ‘fully recognises 
that a right to damages. might be deemed 
to create a debt even before the suit is 
brought for its enforcement. In any event . 
after a decree has been made in favour of 
the successful plaintiff, he is entitled to 
realise from his defeated opponent a sum 
of money precisely in the same manner as 
if he had actually advanced to the latter a 
sum of money by way of loan”. 

In Raman Pandithan v. Satha Kudumban 
(30), when a sale by the father of property, 
including the sons’ share, was set aside as 
regards the son’s share and a purchaser 
consequently brought a suit for recovering 
a portion of the consideration paid for the 
sale, it was held that “there was a debt due 
from the father, when the properties were 
sold” and that the plaintiff was suing “to 
recover a portion of the debt”. In Garuda 
Sanyasayya v. Nerel’a Muthemma (8), which 
held that the son is accountable for the 
misappropriation of trust funds by his 


‘father and grand-father, the subtle distinc- 


tion drawn between “accountability” and 
“debt” for the purpose of exempting the 
son from liability, was not accepted hy 
the Court. For the above reasons, the 
argument that a decree for mesne profits is 
not in the nature of a “debt” as understocd 
in Hindu Law, must also be rejected. 

Lastly it was suggested that the decree `` 
for mesne profits is in the nature of “danda”. 
or fine, but no authority has been. ciled 
in support of this argument. In Prayag 
Sahu v. Kasi Sanu (29), it was held that 
costs awarded against a Mitakshara father, 
who was unsuccessful in a litigation, do nct 
come within the term “danda” or fine in 
the text of Yajnavalkya. 

Thus far, the arguments have proceeded 
on the assumption that the question fcr 
decision in this case is not concluded by 
authority; but as argued by the. learned 
Vakil for the respondent, it seems to me 
that the point is really coneluded by the 
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decision of the Privy Council in Nanomi 
Babuasin v. Modhun Mohun (28), which is a 
direct authority on the point, and that 
decision is really against the appel- 
lants’ contention. In that case, in an 
ejectmept suit, brought against the father, 
the plaintiff obtained. a decree for mesne 
profits and joint family property was sold, 
in execution of that decree. Two ques- 
tions arose for decision before the Privy 
Council, namely, (1) whether the sale in 
execution proceedings conveyed to the 
purchaser the entire joint family property, 
ot only the father’s co-parcenary interest 
in it; (2) whether if the entire joint fami- 
ly property was conveyed, the sons could 
object to such a sale. After having held on 
the first question, that “the purchaser had 
succeeded in showing that he brought the 
entirety of the estate, which could be law- 
fully sold to him, their Lordships pro- 
ceed to deal with the second question in 
this way”. 

“That brings their Lordships to con« 
sider the nature of the debt in this case. 
There was a great deal of discussion, whe- 
ther the debt originated in the loan of 
Rs. 45,000, or in Girdhari's receipt of the 
mesne profits for -yhich the decree was 
given. It appears to their Lordships that 
the new debt for which the decree was 
made is the foundation of the sale. But, 
whichever it was, they think the High 
Court are clearly right in holding that it 
must he taken as a joint family debt. 
The Subordinate Judge does not give any 
opinion in this point. If it is a joint 
family debt. the sale to answer it, effected 
either by Girdhari or in a suit against 
him, cannot be succeesfully impeached.” 

In what sense did their Lordships of 
the Privy Council nse the expression, “joint 
_family debt’, in the paragraph just now 
extracted? It has been argued by the 
learned Counsel for the appellants that the 
debt was held to bea joint family debt, 
because in the suit in which the decree was 
passed, the family was represented hy the 
father as karta, that he defended the suit 
in this capacily, as manager of the family 
and thatthe question whether the decree 
“for mesne profits was in the nature of an 
immoral debt was not considered in that 
ease. It is clear to our minds that the 
question must have been considered by 
their Lordships of the Privy Council and 
that in using the expression “joint family 
debt” (heir Iordships must he considered 
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to have meant, that the debt, for which the 
joint family property was sold, not being 
a debt of an immoral nature, or binding cn 
the family, and thus became a joint family 
debt. : 

The arguments of the learned Counsel, 
who appeared before the Privy Council, 
and the statement of the principle to be 
applied to the decision of the case, ap- 
pearing in their Lordships’ judgment, con- 
clusively show that their Lordships were 
called upon to decide, and did decide, 
the question whether a deeree for mesne 
profits was a debt, tainted with immorality 
and, therefore, not binding on the sons. 
Tt will be observed that the High Court 
held that the sons could not impeach the 
sale and this judgment was confirmed by 
the Privy Council. According to the sum- 
mary of arguments, as given in the author- 
ised reports. Messrs. Woodroffe and 
Arathoon, Counsel for the respondents 
argued:— 

-“The first and main pointis that the whole 
family estate is liable, because the debt, 
contracted for no immoral purpose is due 
by the father of the family, living under 
the Mithila Law, on this point identical’ 
with the Mitakshara, This supports the 
sale of the family estate in satisfaction 
of the decree upon the father’s debt. It 
may, however, be taken as a second ground 
that the father here. was the manager of 
the family estaté’ and represented the 
sons’ interests; the family also profited by 
the money, and had.the temporary benefit 
of the rents and profits after ibe ouster." 

The arguments of Mr. Doyne, Counsel for 
the appellants, also show thatthe question 
whether the decree debt was in the nature 
of an immoral debt was put kefore the 
Privy Council. Their Lordships in their 
judgment state the principle thus:— 

“Destructive as it may be of the principle 
of independent co-parcenary rights in the 
sons, the decisicns have for some time 
established the principlg that the sens cans 
not set up their rights against their father's 
asienation for an antecedent debt; or against 
his creditors’ remedies for their debts, if 
not tainted with immorality. On this im- 
portant question of the liability of the 
joiné estate their Lordships think thet 
there is now no conflict of authority.” 

Continuing their Lordships state in the 
next paragraph: 

“The circumstances of the present case 
do not-call for any enquiry 2s to the exact | 
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extent to which the sons are precluded by a 
decree and execution proceedings against 
their father from calling into question the 
validity of the sale, on the ground that the 
debt which formed the foundation of it 
was incurred for immoral purposes, or was 
merely illusory and fictitious. Their Lord- 
ships do not think that the authority of 
Deendayal’s case bound the Court to hold 
that nothing but Girdhari’s co-parcenary 
interest passed by the sale. 1f his debt was 
ofa nature to support a sale of the entirety, 
he might legally have sold it without suit, 
or the creditor might legally procure a 
sale of it by suit. Allthat the sons can 
claim is that, not being parties to the sale or 
execution proce*dings, they ought not to be 


barred from trying the fact or the nature of 


the debt in a suit of their own. Assuming 
they have such a right,it will avail them 
nothing, unless they can prove that the 
debt was not such as to justify the sale”. 
After thus laying down the principle, that 
a son cannot, question his father’s aliena- 
tion, unless the debt was tainted with im- 
morality, their Lordships decided that the 
entire family property was conveyed by the 
sale and then proceeded to consider the 
nature of the debt, whether it was tainted 
with immorality. Ia these circumstances, 
it appears to me that when their Lordships 
used the term “joint family debt", they 
maant to say that the decree debt for mesne 
profits, not being a debt of an immoral 
nature, was binding on the joint family. 


The Privy Council judgment has been 
understood, in the manner indicated above 
by the learned Judges of the Allahabad High 
Court, in Karan Singh v. Bhup Singh (27), 
That was also a case, where the joint ances- 
tral property of a Hindu family was attached, 
in execution of a decree of means profits, ob- 
tained against the father of the family, Fol- 
lowing the Privy Council decision in Nanomi 
Babuasin v. Modhun Mohun (26), it was 
held by the Full Bench that the decree 
in question was net in the nature of a 
debt tainted with immorality and that the 
sons were responsible for such a debt. Th® 
Privy Council judgment has also been 
understood in the same way in Shambhu 

. Bhan Singh v. Chandra Shekhar Bhakhsh 
Singh (34). y 
In Zenamandra Papiah v, Lanka Sub- 


(34) 80 Ind, Cas. ji: 10 O. & A. L. R911 0, W, 
N. 343; (1925) A. F R. 103 930, 
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basastrulu (35) and Ramdeo Prosad Singh 
v. Gopi Koeri (36) both of which were con- 
cerned with the execution of # decree for 
mesne profits against the joint family pro- 
perty in the hands of the sons, it was 
assumed without any discussion that such 
debts were not debts of an immoral nature, 
which exempted the sons from liability to 
discharge them. 

In Peary Lal Sinha v. Chandi Charan 
Singh(28), Mookerjee, J., has expressly stated 
that the debt, for the recovery of which a 
decree for mesne profits has been obtained, 
was not tainted with immorality and illegal- 
ity. In that case, the question did not 
arise directly for decision, asthe creditor 
only sought to sell what he had attached, 
during the lifetime of the judgment debt- 
or,and the interest of the judgment-debtor, 
which had been seized in execution and‘ 
had beenordered tobesold wasalone sought 
to be affected in those proceedings. But the 
learned Judge says :— 

“tf the question thus arise, we would with- 
out hesitation, answer it against the appel- 
lants.” 
and states the reasons thus :—"The origi- 
nal judgment-debtor became liable to pay 
a large sum of money because he had 
kept the respondent out of possession of 
property which lawfully belonged to the 
latter, and to the profits of whichhe was 
entitled. By unlawful receipt of those pro- 
fits, the judgment-debtor enriched his own 
estate which has now by survivorship 
passed into hands ofthe appellants. We 
cannot discover any intelligible principle 
upon which a debt of this character 
may be described as immoral and illegal.” 

The benefit to the judgment debtor's 
estate, assigned asa reason was subsequent- 
ly held by the learned Judge to be “possibly 
open to the criticism, that if the liability 
of the son depends upon the nature of the -: 
estate, the test of benefit to the estate be- 
comes immaterial,” but this does not affect 
the correctness of the decision for, as the 
learned Judge himself points out, the 
decision was substantially based upon the 
intelligible principle of morality, underly- 
ing the pious obligation of the sons to dis- 
charge the just debts of their father—the 
grounds mentioned in Natasuyyan v. Pon- 
nusami (6): see Chakourt Mahton v. Ganga 


(85) 25 Ind. Cas. 396;27M.L. J. 276; (1914) N. W. 
N. 616, : 
(36) 13 Ind, Cas. 349; 16. C. W. N, £88; 15 O.L, d, 
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approval im recognised text books on 
Hindu. Law: [See Sarkar Sastre'’s Hindu 
Law page 317, Ed. 1924; Mayne’s Hindu 
Law, page 405; aud ‘Trevelyan, page 302) 
-and [am prepared to follow it. 

In the result after carefully considering 
the able and exhaustive arguments advanc- 
ed before us, [have come to the conclu- 
sion that the appellants in this case are 
bound to discharge a decree for means 
proits passed against their. father and 
that the joint family properties in their 
hands may be attached and sold in execu- 
‘tion of that decree. The lower Court's 
order is right and this appeal must be dis- 
missed with costs. 

VNV A : 
8D. | Appeal dismissed. 
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- . ALLAHABAD HIGH COURT. 
| FULL BENCH, 
-Civin Revision No. 20 or 1925. 
$ - ‘July 16, 1025, 2, 
: Present:—Mr.: Justice Lindsay, Mr. 
-- Justice Sulaiman and Mr. Justice 
; fäi Daniels, 
: RAM SARUP-—APPLIGANT 
4 versus 
“GAYA PRASAD—Opposire PARTY. . 


. - Cwil Procedure Code (Act V of 1908), ss. 108, 118, 
, 0. IX, +, 13—Ex parte decree, application to set aside 


.—Appeal—A ppellate Court setting aside ex parte decree ` 


‘—Sujicient cause, absence ‘of---evision, whether lies 
‘ "A fecting the decision” in s. 105, meaning of.. 

“Pe: Curiam.—The High Court-can interfere in 
. Yevision with an appellate order directing the setting 


-` abidə of an ea: parte decree where the applicant has 


“not shown suficient cause under r-13 of 0. 1X of the 
` 6. P, G. |p: 184, col, 1.] š 
~- Per Lindsay, J.--Where there is an independent 
| Proceeding arising out of a case, such as a proceeding 
to set aside ‘an ex parte decree, for which the, Legis- 
“lature has proviued an independent remedy. or a 
: different procedure, such proceeding may be a case 
: pane the meaning of s. 115 of the O. P. U. [p. 181, col, 


The expression “affecting the decision” in s. 105 of 


‘ the U. PU! signifies that there hasbeen at work e 


-somthing which has influenced the Judge in the 
- mental process of arriving at his decision that the 


< error, defect or irregularity in the order, has, so to 


spak, warped the mind of the Judge so as to lead him 
toa wrong conclusion. The word “decision” in the 


~ section must, therefore, be taken to mean decision 


upon the merits. [p. 182, col. 1] 
An order setting aside an ex parte decree cannot 
be said to affect the decision of the suit within the 


-., meaning of s, 105 of the C. P. O. [p. 182, col. 27 


Per Daniels, I —-Many things may affect a decision 
besides the reasons given by the Judge inhjs judg. 


SN: KAN 


AAN An RAM SARUP V. GAYA PRASAD- 
-Prashad (4), This decision is quoted with - 


‘tentional. 


‘the provisions of‘O. IX, r. 13 in doing sò. 
Bench.ofthis Court in Kalluv Nadir Baksh 
' (1) held that this was’ a meré interlocutory 


: cision was wrong. 


(90 1. ©. 1945) 
ment. Where a suit has been finally decided butan 
illegal order is subsequently passed setting aside th 
decision with the possible result that the case is hear 
over again and decided in the opposite way, it cannot 
be said that the error committed in restoring the case 
has not affected the ultimate decision, An ilegal 
order, and by consequence the illegility committed in 
passing that order, affects the decision of the case 
within the meaning ofs.105 ofthe O. P. C., if the 
order passed is one but for which the decision might 
have been other than it was. [p. 183, col. 2] 

‘Held, by ths Division Bench, (Sulaiman and 
Daniels, JJ.)- An Appellate Court has no juris- 
diction toset aside an ex parte decree outside the 
provisions of r. 13 of O. IX of the C. P. O. [p. 184, col, 
1 


Civil revision from an order of the Dis- 
trict Judge, Bareilly, dated the 23rd Decem- : 
ber 1924, Z 
` Mr. U:'S. Bajpai and Dr. K. N. Katju; for 


‘the Applicant. 


Mr, B. Malik, for the Opposite Party. 


REFERRING ORDER. l 
Sulaiman and Daniels, JJ.—This 


‘is an application in revision from an ap- 
‘pellate order setling’ aside’ an ea part 
“decree. C 
‘finding that the plaintilf's absence on the 


Both the Courts below agree in 


date on which the case was decided was in- 
The Court below has’ restored 
the case for extraneous réasors. It is not 
seriously disputed that it acted contrary 7 


order from which no revision lay. Weare 
at present inclined to think that this dee 
We may point out that 
one of the reasons given inthat ruling for 


. holding that no revision lay was that the 


order could be attacked in appeal from 
the decree ultimately passed under s. 105 of 


. the C. P.C. Under the recent ruling in’ 


Babu Ram v. Banke -Behari Lal (2), this is 
not the case. 
Before dissenting from a recent Bench 


. ruling of this Court we think it proper that 


the case should come before a Full Bench, 
We accordingly direc that the record be 
laid before the Chief Justice with a view to 
its being laid before a Full Bench for the 


: decision of the question whether a revision 


lies from an appellale order setting aside 
an ex parte decree when the Appellate Court 
had no power under the provisions of O. IX, 


-r. 18 to direct the case to be re-heaid. 


(1) 64 Ind. Cas. 527; 19 A. L. J. 907; (1922) A. L H. 
AJAL... AA i 
(A 87 Iud. Oas. 21i; 25 Å. L. 8, 444 In R. 6 A. 207 
giv (1925) A, I, R. (A) 428; 4T A, 503, ` 


(90 I. 0, 1925] 


; JUDGMENT. | 
Lindsay, J.—The question which has 
to be determined by the Full Bench is 
whether this Coùrt ean interfere in revision 
with an appellate order directing the sett- 
ing aside of an ex parte decree when the Ap- 
pellate Court had no power, under the pro- 
visions of O. IX, r. 18 to give such a direc- 
tion. 

There are two grounds upon which it has 
been urged before us that the Court cannot 
subject this order to revision:— | 

(1) because the party againsb whom the 
order has been passed is not without another 
remedy; and 

(2) because the order does not fall within 
the purview ofs. 115 of the C. P, C. as there 
is no case which has been decided. 

Dealing with these propositions in inverse 
order I would say that the second one of 
them isuntenable. In my opinion we have 
before us a case which has been decided. 
It cannot with any show of reason be main- 
tained that the order complained of is a 
mere interlocutory order passed in the 
course of the trial of the suit, for the suit 
had-been brought to an end by the passing 
of the ex parte. decree. At the time this 
order was made there was no suit pending 
between the parties. The proceedings in 
which the order was passed were quite 
distinct from the proceedings constituting 
the suit. 

The defendant had had an ex parte decree 
given against him and was seeking to have 
it set aside under the provisions of O. IX, 
r.13 which gives him aright to have the 
decree set aside provided he is able to satisfy 
the Court which passed it that he was 
prevented by any sufficient cause from ap- 
pearing when the suit was called on for 
hearing. By these proceedings he was 
endeavouring to enforce a right which did 
not, and could not come into existence 
until the suit had been decided. These 
later proceedings being distinct from . those 
in the suit; no order passed in the course of 
them could possibly be an interlocutory 
order in the suit. THe application was re- 
jected by the First Court, and the order ofe 
rejection was appealed, The order allow- 
ing the appeal is a final order not subject 
to further appeal and has clearly brought 
to a termination and the proceedings án- 
stituted for the setting aside of the ex parte 
decree. 

And tbis being so [have no doubt we have 
here a “case” which has heen decided. 


RAM SARUP V, GAYA PRASAD, - 


181: 


It would be unprofitable to discuss, the.. 
various rulings concerning’ thé’ meaning of . 
the word “case” as usedlin’ s, 115. No de-" 
finition of the word is to he found in the: 
C. P. C and probably no exhaustive defini». 
tion of the word could be given. ae, 

Th cognate expression “cause” hag heen 
defined in England in the Judicature Act 
of 1873 as ‘including any action, suit.or 
other original proceeding between a plaint- 
iffanda defendant, and any criminal pro- 
ceeding by the Crown;” and it seems to mp 
that when an attempt is made hy a defend- 
ant under O. IX, r. 13 to assert his right 
to have the ea parte decree set aside, there 
is an “original proceeding” between a plaint- 
iff and a defendant. 

The meaning of the word “ease” in s. 115 
has been well-discussed in Hevranchal 
Kunwar v. Kanhai Lal (8) and I would 
quote the following passage from page 4138. 
of the report:— 

“Where there are independent proceed- 
ings arising out of a case, such as a pro- 
ceeding to restore a case dismissed in de- 
fault, or to set aside a decree ex parte, for 
which the Legislature has provided an in- 
dependent remedy or a different procedure, 
such proceeding may be a ‘case’ within the 
meaning of the section (i. e., s. 115)”. 

I agree with this view and hold, therefore,- 
that in the Courts helow these proceedings 
under O, IK, r. 13 were a ‘case’ and that 
that “case” has been “decided”. 

To turn now to the other proposition the 
argument is that the applicant here has anr 
other remedy available—a circumstance 
which debars this Court from the exercise 
of its revisional jurisdiction, and reliance 
is placed upon the provisions of s. 105, sub- 
s. (l)of the O. P. ©. Itissaid that in the 
event of the plaintiff's suit being dismissed 
after fresh trial he will have a right of 
appeal and that in the prosecution of the 
appeal he would be entitled to challenge 
the order now under discussion by setting 
forth in his memorandum of appeal an ob- 
jection to it on the ground of error, defect 
or irregularity “affecting the decisicn of 
the case.” In reply to this it has been 
argued that as the appeal against the 
decree in the event contemplated would 
lie to the same Court which has passed the 
order now complained ofs. 105 (1) would 
be of little or no avail to the appellant. 

It would. perhaps be inexpedient or indis- 

(3) 4 Ind. Cas. 878; 12 O. C. 405, : 


“*Page of 120. C. - [Ed] 





ik MH 
creet to approach the Appellate Court witha 
plea imputing error-in its former order, but 
qf the law, allows the plea to be raised, 
the inconvenience Of raising it would be 

“no answer to the argument advanced here on 
behalf of the opposite party. : 

Bat I am definitely of opinion that s. 
105 (1) does not provide any remedy for the 
prospective appellant in a case like the 
present. — 

I would observe, in passing, that on the 
grammatical construction of the latter part 
of the sub-section just mentioned, it is 
the “error, defect or irregularity” in the 
order which may be pleaded by way of 
‘objection, not the order—itself and that 
the ground of objection must be that 


the error, defect or irregularity is one 
“affecting the decision of the case.” By 
the words “affecting the decision.” I un- 


derstand that there has been at work some- 
thing which has influenced the Judge in 
‘the mental process of arriving at this deci- 
sion— that the error, defect or irregularity 
‘in the order has, so to speak, warped themind 
of the Judge so as to lead him toa wrong 
conclusion. i 

If this is the meaning to be attributed 
to the word “affect” it seems to me that 
the word ‘decision’ must necessarily be 
‘taken to mean the decision upon the 
merits. 

The learned Advocate .for the opposite 
party while admitting that this view of the 
interpretation of the word “decision” has 
‘been taken protests against it as involving 
the introduction into the text of the sub- 
section the words “upon the merits” which 
are not there and he has been able to fertify 
his argument by reference toa numberof 
rulings which support it. But although 
these words are not to be found in the sub- 


section they must be supplied by necessary ` 


implication if the contextso requires and 
the use of the word “affect” does, in my 
opinion, readar it necassiry that the word 
“decision” should be taken to mean “deci- 
sion upon the merits,” 

Lam quite unable tosee how any error 
defect or irregularity in the order now com- 
plained of could in any sense “affect” the 
decision of the suit which may follow if the 
order setting aside the ex parte decree ig 
maintained. 

The error imputed to the Court below 
is that in spite of its finding that the 
defendant had no sufficient cause for non- 
appearance it has directed the ex parte 
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decree to be set aside. The order which is 
vitiated by this error has, no doubt, pro- 
vided the occasion for afresh trial of the 
suit and has thereby created a possibility 
that the new trial may result in a decision 


‘different from that which was reached on 


the earlier trial but that tome appears to . 
be avery different thing from saying that 
the decision in the second trial will be or 
can be affected by the preceding error of the 
Appellate Court. 

Iam satisfied that “decision” in s. 105 
(1) means “decision upon the merits.” That > 
was the view taken in Chintamony Dassi 
v. Raghoonath Sahoo (4).. That case has 
been followed in this Court in Gulab Kun- 
war v. Thakur Das (5) in Tasadduq Hussain 
v. Hyat-un-nissa (6) and in other cases more 
recently decided. 

I dissent from the contrary view express- 
ed in Nand Ram v. Bhopal Singh (7) and in 
other cases decided in the same sense. My’ 
answer to the reference is that it is com- 


petent to this Court to exercise its re- 


visional powers in the case now before us. 
Sulaiman, J.—I agree that thé 


‘answershould be in the affirmative. I would 


like to emphasize the fact that the re- 
vision before us is from the order of tha 
District Judge passed on appeal. When 
the appeal was before the Judge, there was 
certainly a case pending before him. 
That case has been finally decided so far as 
the Judge is concerned. No matter is now 
pending before him at all. Jis order 
cannot. therefore, be called an interlocutory 
one. We undoubtedly have jurisdiction to 
interfere under s. 115 of the C. P. C. 

As to the contention that we should de- 
cline to exercise our discretion because 
another remedy is open to the applicant, 
I would say that the supposed remedy 
would by no means be convenient or ex- 
peditious, and could be availed of only 
after ‘considerable expense has been in- 
curred, and time spent. The remedy would 
at bést be open only in second appeal 


for the decision byean Appellate Court . 


would be binding on the parties so far at 


“any rate as that Courtis concerned. The 


existence of such remedy accordingly cannot 
be an insuperable obstacle in the way of 
our interference. : 

The question whether the propriety of 


(4) 22 ©. 981; 11 Ind. Dec. fx. s.) 651. 

(5) 24 A, 464; A. W. N. (1902) 136. 

(6) 25 A. 280; A, W, N. (1903) 39. 7 

(7) 16 Ind. Cas. 1; 34 A. 592; 1Q A. L. J. 130. i 


(90 1. C. 1928] 


the order setting aside the ex ‘parte decree 
can be challenged ata later stage in the 
suit dees not directly arise in this case, 
The answer would depend on the inter- 
pretation of the words “affecting the de- 
Cision of the case.’ Does that expression 
mean affecting its decision on the merits, 
or affecting its result? I confess that I 
do not like the idea of introducing new 
-worda into the language of a section in 
order to give it a suitable meaning. On 
the other hand the preponderance of author- 
ity is certainly in favour of the view that 
it means ‘with reference to its merits’, 
I, however, do not feel that I am called 
upon in this case to express a definite 
opinion on the true interpretation of s. 105. 
Even a Fall Bench of the Madras High 
Court, where apparently the view prevails 
that a second remedy is open, had no objec- 
tion to entertain a revision in such a case, 
vide Gadi Neclaveni v, Marappareddigari 
Narayana Reddi (8). 


Daniels, J.—The question referred for 
our decision is whether a revision lies from 
an appellate order restoring a case dis- 
missed for’ default when the Appellate 
Court had no power under the provisions 
of O.. IX, r.18 of the O. P O. to direct the 
case to be restored. The revision was 
necassitated by a doubt on the part of the 
Referring Bench as to the correctness of 
the decisionin Sheikh Kallu v. Nadir Baksh 
(1) which held that no revision lay in such 
a ease. The ground of that decision was 
that the case was covered by the Full 
Bench ruling in Budhoo Lal v. Mewa Ram 


(9). The Full Bench case is, however, 
clearly distinguishable. The order passed 
there was interlocutory. It was an 


order deciding separately a preliminary 
issue a3 to jurisdiction. Here the original 
suit had been decided when the order 
complained of was passed. It had been 
dacreed ex parte by the Subordinate Judge, 
and the Subordinate Judge had rejected 
an application for restoration. The ques- 
tion is whether tfe restoration proceedings 
constituted a separate case within jhe 
meaning of 8.115 ofthe C. P. ©. I have 
no doubt whatever that this question must 
b> answered in the affirmative, and this 
does not conflict in any way with the 
interpretation placed on the word “case” 


(8) 53 Tnd. Cas. 817; 43 M 94; 37 M. L. J. 599; 26 M. 
L TY. 377; 10L W. 66; (1920) M. W. N. 19. 
(9) 63 Ind Cag, 15; 43 A. 564; 19 A. L. J. 558. 
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by the majority of theeFull Bench in- 
Budhoo Lal v, Mewa Ram (9). ‘The original 


suit had basa so far as the Trial Court ‘i. 
was concerned finally disposed of The..t 


restoration application was a separate pro- 
ceeding initiated not by the plaintiff in- 
the suit but by the defendant, 
order passed upon it by the Appellate 
Court was iu no sense an interlocutory- 
order, 

The respondent has sought to support 
his preliminary objection that no revision 
lies on the further ground that even if ae 
case has been decided, this Court ought 
not to entertain a revision because the 
applicant, in the event of the case being 
ultimately decided against him, can ques- 
tion the validity of the order of restoration 
unders.105 of the C. P. C, There is against 
him on this point the recent decision ofa 
Bench of this Court in Babu Ram v, Banke 
Behari Lal (2). I am. personally not satisfied 
of the correctness of the interpretation placed 
on s, 105 in that judgment. 
suit has been finally decided, but an 
illegal order is subsequently passed setting 
aside the decision with the possible result 
that the case is heard over again and 
decided in the opposite way, it seems to 
me very difficult io say that the error 
committed in restoring the case has no 
affected the ultimate decision. Many thingt 
may affect the decision besides the reasons 
given by the Judge in his judgment. I 
am disposed to agree with the view taken 
by Piggott, J., in Budhu Lal v. Mewa Ram 
(9) that an illegal order, and by consequ- 
ence the illegality committed in passing 
that order, has affected the decision of 
the case if the order passed bythe Trial 
Court is one “but for which the de- 
cision might have been other than it was”, 

In this case the question does not really 
arise, because the order was one passed 
by the Appellate Court. Supposing the’ 
case is ultimately decided against the 
applicant, it would be very difficult for 
him to go tothe District Judge and con- 
tend in appeal that the order passed by 
the District Judge himself at an earlier 
stage of the case was illegal. Indeed, the 
District Judge might very properly refuse 
to entertain an appeal at all on the ground 
that the order previously passed by him 
was a final order so far as his Court was 
concerned which was passed after con- 
test and could not be challenged by the 
applicant at any subsequent stage of the 


and the . 


Where a> 


<y 


4 


Yi 
litigation. This obj ection has, therefore, no 
force, I accordingly concur in answering 
the reference in the affirmative. 

By the Court.—The case is now re- 
turned to the Bench concerned for dis- 
posal in accordance with the answer to 
the reference. 

JUDGMENT. 

Sulaiman and Daniels, JJ.—The 
answer of the Full Bench to the question 
' referred is in the affirmative, We, there- 
, fore, have jurisdiction to entertain this 
° revision. 

The lower Appellate Court had itself 
found that there was no sufficient canse 
for the defendant for not appearing when 
the suit was called on for héaring, and 
that his absence was- intentional. The case 
accordingly did not fall under O. IX, r. 


13. It is urged before us that apart from . 


O. IX, r. 13, the Court had inherent juris- 
diction to set aside an ex parte decree. 
Jt is to be borne in mind that the order 
` petting aside the decree was passed by 
the Appellate Court to which an appeal 
had been preferred from an order under 
that rule. In our opinion it had no juris- 
diction outside the provisions of that rule. 
This was the view clearly expressed by a 
Bench of this Court in the case of Sheik 
Kallu v. Nadir Baksh (1), A Full Bench of 
the Madras High Court in the case 
of Gadi Neelaveni v. Marappareddigari 
Narayana Reddi (8) has come to the 
same conclusion. The learned Advocate 
for the respondent relies on the case of 


Abdul Karim Abu Ahmad Khan Ghuznavi° 


v. Allahabad Bank, Ld. (10) which, however, 
is distinguishable ‘inasmuch as there it was 
not an ex parte decree which had been set 
aside, but the case itself had been remanded 
by the Appellate Court. 

In our opinion the Court below had no 
jurisdiction to set aside the ex parte decree. 

We accordingly allow this revision and 
setting aside the order of the lower Appel- 
late Court restore that of the. Court of first 


instance. We allow costs to the plaintiff 
in all Courts. é 
Z. K. Revision allowed. 


(10) 41 Ind. Cas. 598; 44 0. 929 21 C. W. N. 877; 26 
O. L. J. 49. f 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Suconp. Cryin ApPest, No, 321 oF 1925. 
Julv 22. 1925, 
Present: —Mr. Wagir Hasan, A. J.C. 
Musammat KANIZ FIZZA BIBI— 
DEFEN PANT— APPELLANT 


versus 
DATA DIN AND 0THERS—PLAINTIFFS— 


Respon pens. ; 

Limitation Act (IX of 1998), Sch. I, Art. 126-~ 
Hindu Law--Mortgage bu mananer—-Suit for redemp- 
tion—Term fixing period of redemption challenred— 
Article 126. applicability of--Redemption fixed after 
40 years—-Necessity, proof of-—Suit to set aside mort- 
gage by father—Major and minor sons—Cause of 
action, accrual of—Mortgage--Redemption suit-—A c- 
counts filed by mortgagee, proof of—AMortgagor failing 
to obiect, effect of. 

Where in a suit for redemption of a mortgage 
executed by the manager of a Hindu joint family 
any term embodied in the mortgage-deed, such ag 
the period fixed for ‘redemption, or the’ interest 
stipulated, is challenged. it dees pot charre the 
character of the euit for redemption into one for fet- 
ting aside the mortgage. The object of sucha svit 


. is to obtain relief under the mortgage and not in srite 


of the mortgage, and Art. 126 of Sch. 1 to ihe 
Limitation Act cannot be invoked in bar of the relief 
claimed. fp. 186, eal. 1.4 

Jafri Benam. v. Syed Ali’ Raza, 23 A, 383; 287. A, 
111. 5 0, W.N. 585: J1 M. To. T. 149: 3 Bom. L.R 
811: ? Sar., P C.F. 27 (P. CÙ, followed. 

A term of 4ù years fixed fer redemption of a veu- 
fructuarv mortenpre executed by the manager of a 
Hindu inint family is one thet on the face of it calls 
for proof of necessity. [n. 186. eol. 2,1 

In a redemntion senit the emission of the noeirtiff 
to expressly deny the accuracy of the accounts fied 
bv the mortgagee does not inatifv the inference that 
the accornts are admitted It js the mortgasee’s erty 
to support his acecunta bv evidence. [p. J87. col 21 

Obiter—In a enit by Hindu sons to challenge en 
alienation hy their father of ancestral property, the 
cause of action arises in favcur of the major son pnd 
the minor enns can criv teke advantage of the seme 
cavse of action. Tp 186. eal. 11 

Ranodin Sinah v. Parmeshwar Pershad, RR Trd, 
Ons. 249; 2 O. W. N. 1: (1995) A. L R. (P. CY 22: 
4R M. L. J. 29: 91 T. W. 226: 23 A. L. A. IR: 27 
Bom. L. R. 175: 190, Ta. J. 74:26 P. Ti R. NAT, 
R. BA (P. CO) AT: 005) M W. N. 22: 97 “O0, 6, 
343: 290. W.N 666: 47 A. 165 (P. C3. relied on. 

Apreal against a decree of the Dietrict 
Judge. Fyzabad, dated the 22rd April 1994, 
reversing that of the Additional Brh- 


Judge, Fyzabad, dated the 22nd December 
923. 

Mr. Haider Husain, for the Appellant. - 
Messrs, S. N. Roy and Bhawani Shankar, 
for the Respondents. 

JUDPGMENT.—This is the defendant's 
appeal in a suit for redemption of a ort- 
gage, dated the 18th Octoher 1889 (Ex. B-3) 
executed by one Beni Madho in favour of 
the predecessor-in-interest of the defend- 
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ant appellant for a sum of Rs. 4,000. The 
mortgage was a usufructuary one and in 
pursuance of the conditions of the mortgage 
the mortgagee entered into possession of 
the mortgaged property. The profits of 
the property exceeded the interest to which 
the mortgagee was entitled under the terms 
of the mortgage by a sum of Rs, 20 per 
annum, Under the deed this sum was to 
‘be. re-paid annually by the mortgagee to the 
mortgagor. Theclaim as disclosed in the 
plaint was simply for the redemption of 
the mortgage just now mentioned. In 
defence, however, the appellant put forward 
two more mortgages executed by Beni 
Madho in relation to the same property 
which was the subject of the mortgage of 
the 18th October I889. The first of these 
is dated the 20th February 1897 (Ex. B-2) 
and the second is dated 22nd May 
(Ex. B-3). Exhibit B-2 is a mortgage in 
consideration of a further loan of Rs. 658 8-0 
and Ex. B 3 evidences a mortgage for an 
additional advance of a sum of Rs. 1,603-9 0. 
We have already seen that the property 


had passed into the possession of the mort-~ 


gagee in its entirety under the deed of the 
18th October 1889. Under the mortgage 
of the 20th February 1897, the sum of 
Rs. 20 due annually by way ‘of paramasana 
to the mortgagor was thenceforward to be 
credited towards the part-payment of the 
interest due on that deed. The rate of 
interest was fixed at 1 per cent. per mensem 
with compound interest to be calenlated on 
the basis of monthly rests. Under the 
mortgage of the 22nd May 1900, the princi- 
pal amount borrowed thereby was to carry 
the same rate of interest as was stipulated 
for in the mortgage of the 20th February 
1897. The term of 5 years allowed for 
redemption in the first mortgage had ex- 
pired and by the mortgage “of the 22nd 
May 1900, the earliest mortgage was renew- 
ed, for a term of 40 vears certain at the 
end of which the mortgagor was given the 
right to redeem and in default of the 
exercise of that right,the mortgagee was 
entitled to foreclose the mortgage. The 
defendant claimed besides the amount due 
under the mortgage of the 18th October 
1889, the principal and interest at the rate 
agreed due under the mortgages of the 20th 
Februarv 1897 and the 22nd May 1900. ° 

It will now þe convenient to state the 
array of the plaintiffs in the present suit. 
Beni Madho, the original mortgagor was 
puccéeded on his, death, in the right of 
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survivorship, by his son, Datadin, Datadin's 
son, Chhatarpal Singh, and also by Danpal 
Singh, who is the son of another deceased 
son of Beni Madho, Datadin, Chhataiyal 
Singh and Danpal Singh are the plaintiffs 
Nos. 1, 2 and 3 respectively. 16 is common 
ground that the subject-matter of the,mcrt- 
gages in question was the joint ancestral 
property of the family of Beni Madho and 
his co-parceners. 

In answer to the claim made by the 
defendant on the basis of the mortgages of 
the 20th February 1897 and the 22nd May 
1900 the plaintiffs challenged the validity 
of the term postponing redemption for 
forty years and also of the agreement relat- 
ing tothe rate of interest. ‘ In other respecis 
they accepted their liability for the sums 
advanced to their predecessor-in-interest 
under those mortgages. Tothis challenge 
the reply ofthe defendant was that it could 
not be entertained because the relief aris- 
ing thereunder was barred by limitation. 
The Article relied upon is Art. 126 of the 
First Schedule of the Indian Limitation 
Act. This defence prevailed in the Court 
of the first instance and the result was that 
that Court held that the term of 40 years 
was binding and the suit brought within ` 
that peried was premature. The suit was 
accordingly dismissed. 

The plaintiffs appealed to the Court of 
the District Judge of Fyzabad from the 
decree of the Trial Court which was that of 
the Additional Subordinate Judge of Fyza- 
bad. The learned District Judge accepted the 
appeal and decreed the suit for redemption. 
He held that the mortgagee defendant had 
failed to prove that there existed any- legal 
necessity to justify the contract postponing 
theredemption of the mortgage for a period 
of 40 years and incurring interest. at 
the rate of 1 per cent.’ per mensem com- 
poundable on the basis of monthly rests. 
He has reduced interest to 12 per cent. 
simple. There are other minor points 
arising out of the judgment of the learned 
District Judge which will appear as this 
judgment proceeds. 

In second appeal the first argument ad- 
vanced by the learned Counsel for the 
defendant-appellant is that the plaintiffs’ 
challenge of the terms of the mortgages of 
the 20th February {897 and the 20th May 
1900 is barred by limitation. In support 
of the argument reliance is pliced upon 
Art. 12 6 of the First Schedule of the Limi- 
tation Act, It may here be mentioned that 


ths plaintiff No.1 Datadin is major. The 
other two plaintiffs Chhatarpal Singh and 
Dinpal Singh, are minors. It is agreed 
that the fact that the last two plaintitts are 
minors does not affect the question of limi- 
tation. The cause of action for a suit of 
the nature contemplated by Art. 126 of the 
First Schedule of the Limitation Act arose 
in favour of Datadin and the minor plaint- 
iffs can only take advantage of the same 
cause of action. The view thus agreed to 
is supported by the recent decision of 
their Lordships of the Privy Council on 
. appeal from a judgment of this Court in the 
cise of Ranodip Singh v. Parmeshwar Per- 
shal (1). Ijam, however, of opinion that 
the argument fails on merits. The present 
suit is not a suit to set aside any of the 
alienations made by Beni Madho. Indeed 
the object of this suit is to obtain relief under 
thoss alienations and not in spite of them, 
That any term embodied in one or the other 
of those alienations was ultra vires of the 
manager of the joint family will not change 
the character of the present suit for redemp- 
tion into one for setting aside any of those 
alienations. The opinion which I have just 
‘ now expressed is supported by a decision 
oftheir Lordships of the Privy Council in 
the case of Jafri Begam v. Syed Ali Raza 
(2). That was a case which fell to be decid- 
ed with reference to Art. 91 of the First 
Sshedule of the Limitation Act. So far as 
the nature of the suit contemplated by that 
Article is concerned it is described in the 
following words :—" To cancel or set aside 
an instrument not otherwise provided for.” 
This language is almost identical with the 
description of a suit contemplated by 
Art. 126 of the same Schedule of the Limita- 
tion Act. Itis as follows :—‘ By a Hindu 
governed by the Law of the Mitakshara to 
set aside his father’s alienation of ancestral 
property.” Ofcourse the objectives of the 
two suits are different but the nature of the 
relief isthe same. Now the case of Jafri 
Begam v. Syed Ali Raza (2) was one. in 
which a claim was made to enforce an 
award with a prayer that acertain portion, 
of it was void. The defence raised was that 


(1) 83 Ind. Cas. 249; 2 O. W. N.I; (1925) A. LR. 
P.O: 33:48 M. L. J. 99; 21 L. W, 236; 23 A. Ld. 
176; 27 Bom. L. R. 175; 12 O. L. J. 74 26 P. D.. 
R. 113; L. R. 6 A (P. C) 47: (1995: M. W. N. 262: 
27.0. CG 313; 29 O. W. N. 666; 47 A. 163 
P. ©). 
| (2) 23 A. 383: 28 T. A. IIl; 5 CG. W. N. 585; H 
M.U. T, 149; 3 Bom, L, R. 311; 8 Sar, P, O. J 37 
(2. U). ` é 
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the suit wa3 barred by Art. 91 of tha 
Limitation Act. The Privy Council decided 
that it was not so barred. |, therefore, 
hold that there is no question of the ap- 
plication of Art. 126 of the Limitation Act 
in this case. : 

The next ground taken in support of the 
appealisthat the term postponing redemption 
fora period of 40 years was reasonable in 
the circumstances ofthe case and should have . 
been held by the lower Appellate Court ag 
binding on the plaintiffs-respondents. I am 
unable to accept this contention. On the 
face of it the term is of such a nature that 
it calls for proof of a necessity for it. No 
such proof is forthcoming. Reliance is 
placed upon certain circumstances. What 
are the circumstances then? In my judg- 
ment they -all point tothe absence of any 
such necessity. The property had allalong 
been in the possession of the mortgagee 
since the mortgage of the 18th Octobor 1889. 
This term of 40 years came to he em- 
bodied in the mortgage of the 22nd May 
1900, that is to say, about 11 years after 
the mortgagee had come into the possession 
of the mortgaged property. At the incep- 
tion the profits were in excess of the in- 
terest. Under the mortgage of the 20th 
February 1897, the excess profils were uti- 
lized towards the reduction of the interest 
which became due to the mortgagee under 
the deed of that date. When mortgage of 
the 22nd May 1900 came to be executed ‘the 
mortgagee was still in possession of the 
entire property and was in -the enjoyment 
of the entire profits in lieu of interest. 
Further interest was secured by a covenant 
in the mortgage of the 22nd May 1900. In 
these circumstances I see no justification | 
for accepting the contract postponing the 
redemption for 40 years on the part of 
the manager of the family property. This 
argument, therefore, fails. 

Tt is next urged that the learned District 
Judge should not have reduced the rate of 
interest to 12 per cent. simple. I have 
heard nothing in arguments to induce me to 
disagree with the learned Judge on this 
point. The original mortgage under which 
the defendant entered into possession being 
a usufructuary one and the mortgaged pro- 
perty having all along been admittedly of 
sufficient value to bear the burden of the 
entire debt which the manager of the 
family incurred I see no reason why he 
should have agreed to pay interest at the 
rate of 12 per cent. per annum compounds 
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able on the basis of monthly rests. The 
learned Judge of the Court below is of 
opinion that no legal necessity for ‘a con- 
tract of that nature has been established. 
Itis not contended that there is any inde- 
pendent proof in respect of such a necessity. 
That the burden lay on the merlgagee to 
prove it is not disputed and there is no 


proof, The argument, therefore, fails and is 
rejected, 
Another ground taken against the 


decree of the lower Appellate Court is 
that that Court has wrongly omitted to 
award interest to the appellant on such 
sums of money a3 she paid in respect of the 
Government revenue pavable on account 
of the mortgaged property in excess of the 
amount which was payable on the date of 
the original mortgage. That an enhance- 
ment in the Government revenue has taken 
place by a sum of Rs. 54-90 for the year 
1802 Fasli and this sum has varied in the 
years following is not disputed. It is also 
not disputed that under a contract contain- 
ed in the original mortgage of the 18th 
October 1889, the liability for the excess 
rested with the mortgagor. The lower 
Appellate Court has given a decree for 
that excess but has omitted to award any 
interest in respect of it. I am of opinion 
that the defendant-appellant is entitled to 
interest. Her claim is covered by the terms 
of s. 72 of the Transfer of Property Act and 
there is no proof of any contract to the 
contrary. The section provides rate of in- 
terest also and that is 9 per cent. per 
annum, In the present case the rate of 
interest as disclosed by the terms of the 
mortgage of the 18th October 1889 was 
about 6 per cent. per annum. lam of 
opinion that the defendant-appellant is 
entitled to interest at that rate. The decree 
of the Court below will be modified in this 
respect. 

Another ground taken against the decree 
of the Court below is that it has wrongly 
disallowed the mortgagee's claim for arrears 
of rent due frome the tenant. The mort- 
gagee says that under the terms of ghe 
mortgage she is entitled to demand from 
the plaintiffs any arrears of rent that 
remain unrealized from the tenants on the 
date of redemption. Under this head she 
claimed asum of Rs. 534-2-3. It is admitted 
that there is such a contract contained in 
the mortgages in question. The learned 
Judge has refused to accept this claim of 
the mortgagee on the ground that there is 
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no proof on the record of any such arreara 
In appeal before me no proof is pointed. 
out, What is argued is tuat the claim was 
iucluded in the accounts filed by the de- 
fendant and that the plaintiffs did not 
expressly deny those accounts. From the 
fact that the record does not contain any 
express and specified denial of the accuracy 
of the accounts filed by the plaintiffs I am 
unable to infer that they admitted them. 
It was the mortgagee’s duty to support her 
accounts by evidence. She did not dis-° 
charge that duty. The learned District 
Judge was, therefore, right in rejecting this 
claim of the mortgagee. 

The last. ground taken was that the 
learned Judge has wrongly directed that the 
exclusion of the interest on a sum of 
Rs. 500 for the period between the 22nd 
May 1900 and the 16th April 1918, The 
learned Pleader for the respondents frankly 
admits that the learned Judge in the Court 
below has made an error in this respect. 
This sum of Rs. 50) is part consideration 
of the loan advanced under Ex. B-3 and 
the mortgagee was under an obligation to 
pay it to a previous creditor of the mort- 
gagor. She did not pay it until the 16th 
April 1918 (Ex. B-5), But when she paid it 
she paid Rs, 1,088-12-0 instead of Rs 500 as 
is shown by Ex. 5. The mortgagee does not 
claim the former amount from the mort- 
gagors. She only asks for interest on the 
sum of Rs. 500 as stipulated for in the 
mortgage (Ex. B-2) This she is entitled 
to. ‘he decree of the lower Appellate 
Court will, therefore, be modified to this 
extent also. 

Tne above were all the points urged in 
support of the appeal which is hereby dis- 
missed except in so far as is indicated in 
this judgment. As regards costs the appel- 
lant will- be entitled to costs in this Court 
in relation to the items which I have 
allowed in her favour in this judgment. 
For the rest of the appeal she will pay 
the costs of the respondents. The orderof 
the lower Appellate Court as to costs is 
maintained. 


N. H. Decree modified. 


e 
MADRAS HIGH COURT. 
ORIGINAL Sipe Appeat No. 103 oF 1923. 
November 24, 1924. 
Present:—Mr. Victor Murray Coutts- 
Trotter, Chief Justice, and Mr. Justice 
i Srinivasa Iyengar. 
KRISHNADOSS VITTALDOSS— 
DuvenDANf—APPELLANT 
versus 
GHANSHAMDOSS AND OTHERS— 
PLAINTIPES— RESrONDENTS, 

Letters Patent (Mad), cl 12—“Suit for land", what 
is--Sutt for management of trust, whether suit for 
land. 

A suit for the accounts of the management of a 
trust and for. its administration is not a “suit for 
land” within the meaning of cl. 12 of the Letters 
Patent of the Madras High Court, though the whole 
of thaimmoveable property belonging to the trust 
may bz outside the local limits of the jurisdiction 
of tha High Court in its Original Side. [p. 188, col. 2.] 

Srinivasa Moorthy v. Venkatavarada Iyengar, 11 
Ind. Oas. 447; 34 M. 257; 150. W, N. 741;8 A... J. 
774; 13 Bom. L. R. 520; 1911) 2 M. W. N. 375; 140. L. 
J.61; 21M L. J. 639; 10 M. L. T. 263 (P.O), relied on. 

Per Srinivasa Iyengar, J.—The expression “suit 
for-land" must be construed as an action the primary 
object of whichis to establish claims regarding title 
to property or possession of property and no suit can 
be described as a “suit for land” as the result of the 
desision in which the title to, or possession of, 
imnoveible property will not in any manner or 
measure be directly affected. [ibid.] f 

Appeal from the judgment of Mr, Justice 
Devadoss, dated the 16th November 1923, 
passed in tthe exercise of the Ordinary 
Original Civil Jurisdiction of the High 
QOourt, in CO, 8S. No, 721 of 1923. 

he Advocate-General, for the Appellant. 

Mr. Nugent Grant, for the Respondents, 


JUDGMENT. 

Coutts-Trotter, C. J.—No one, it 
seems to me, using language in its natural 
sense would ever think of describing this 
plaint (after the excision of two prayers 
which Mr. Grant gave up) as being a suit 
for land. But it-is said that there are 

esisions of this and other Courts which 
compel such a construction to be put upon 
those words as would bring the present suit 
within them, It is sufficient for me to say 
that I do not think that any of the autho- 
rities cited has that effect. J only desire to 
say one thing, and that is chiefly in refer- 
ence to the case of Srinivasa Aiyangar v. 
Kannappa Chetti (1). Ifthat case is to be 
. supposed to say that you are -entitled to 
look at the amended C. P. C. for the pur- 
pose of construing the words of the earlier 
Statute. namely, the Letters Patent with 


(1) 33 Ind, Cas, 996; 30 M. L. J. 120, 
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which we are concerned, I do not agree with 
it. ButIam by no means convinced that 
that case is an authority for the pure 
position for which it was cited. The 
appeal must be dismissed. The appellant 
will pay plaintilfs respondents’ costs. ‘he 
memorandum of objections is dismissed, no 
order as to costs. 

Srinivasa Iyengar, J.—The expres- 
sion “suit for land" it seems to me must 
be construed as an action, the primary - 
object of which is to establish claims 
tegarding the title to property or posses- 
sion of property and no suit can be 
described as a ‘suit for land’ as the result 
of the decision in which the title to, or 
possession of, immoveable property will 
not in any manner or measure be directly 
affected. ‘Further, the proposition “Tor” in 
the expression “suit for land” would seem 
to indicate that the title to or possession 
of, immoveable property must: be the pri- . 
mary, object of the action. A suit for an 
office or for the removal of a person from 
an office is a well known form of action. 
This isa suit merely for the accounts of 
the management of a trust and for the 
administration of a trust. The decision of, 
this Court, confirmed by the Privy Council 
in the case of Srinivasa Moorthy v. Ven- 
katavarada Iyengar (2) is that-an action 
for administration of an estate is not a suit 
for land, even though the whole of the 
immoveable property belonging to the 
estate may be outside the local limits of 
the Court. I do notsee how on principle 
the present suit differs from an administra- 
tion action. This being a suit for an 
account of the management of a trust by 
the first and second defendants and really 
a suit forthe administration of a trust re- 
ferred to in the plaint, it seems to me that 
the same principle applies and it cannot 
possibly be described asa “suit for land,” 
and, therefore, excluded from the jurisdic- 
tion of this Court. The learned Judge was 
right in that decision; I may also add that 
the original application made on behalf of 
the first defendant to the learned Judge 
was to revoke the leave to sue granted by 
the Court. Leave to sue could not possibly 
have been granted in a case in which the 
whole of the property, the subject-matter of 
the seit, was outside the jurisdiction if 
the suit was a suit for land. Leave to sue 

(2) 11 Ind. Cas, 447; 34 M. 257; 15 ©. W. N. 741; 8 A. 
LJ. 774: 13 Bom. L. R. 520; (1911; 2 M. W. N. 375; 14 
C. L. J. 64; 21 M. L. J. 669; 10 M. L. T. 263 (P.O). 
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was applied for and obtained in this case, 
because all the defendants did not reside 
within the jurisdiction and part of the cause 
of action may be said to have arisen beyona 
the jurisdiction of this Court. That leave 
to sne was granted*in the first instance 
ex parte. To revoke that leave would not 
be to confer or take away any jurisdiction 
possessed by the Court in respect of the 
suit ifit was a suit for land. Even if the 
‘order of the learned Judge refusing to 
revoke the leave to sue be set aside, 
the question would still remain, whether 
this Court had jurisdiction in respect 
`of the suit. But Mr. Grant on behalf of 
the respondent, intimated that this appeal 
might be dealt with,: as though it was an 
appeal from a decision on a preliminary 
question whether the Court had jurisdiction 
to try the action; and, by consent of both 
the appellant ‘and the respondents, the, 
appeal was so treated. The result of our 
‘decision, therefore, is that the Court has 
jurisdiction in this. particular case having 
regard to the nature of the suit. I agree 
‘that the appeal should be dismissed with 
‘costs. f 4 

V. N. Y. ` 

Z. K, 


Appeal dismissed., 


nd 


BOMBAY -HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
No. 14 or 1924, 

July 29, 1924. 
Preseni:—Sir Lallubhai Shah, Kr., 
Acting Chief Justice, and Mr. Justice 
Kincaid. 

MEGHJI MOORJI—PLAINTIFF— 
APPELLANT 
Versus 
TYEBALLI KAMRUDDIN— 
DerenDANT—REsPONDENT. 

Vendor and purchager—Agreement to sell—Part- 
payment of purchase-money—Marketable title, stipula- 
-tion as to—Waiver—Transfer, of possession—Vendor, 

duty of. ‘ 4 : 
~ ln order that there may bean effectual waiver of 
‘any stipulation in an agreement, it must be intentional 
and based upon full knowledge of the circumstances. 
‘[p. 191, col. 2.] f e 
If the purchaser enters into possession or pays the 
whole or part of the purchase-money, or does other 
‘acts, which a purchaser isnot bound todo untila 
good title has bosen made, ha may bə deerned to have 
Waived objections to the title. [p. 193, col 1] ; 
= The question a$ to whether the objection as to title 
“te waived, is one .of fact, and it may be that under 
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certain circumstances the payment of purchase- 
money may indicate a waiver on the purchaser's 
part. [p. 193, col. 1) i 
Where there isan agreement for sale, and where 
there has been transfer of possession in pursuance of 
that agresment to the purchaser and the contract price 
bas been received by the vendor, the vendor cannot 
recgyer back the possession, but must be prepared to 
talal - contract by executing a conveyance. [p. 194, 
col. 1. 
- Bapu Apaji v. Kashinath Sadoba, 39 Ind. Cas. 103: 
41 B. 438; 19 Bom. L. R. 100, referred to. i 


Appeal from the judgment of Mr. Justice 


Fawcet, i < 

FACTS.—The cause of action in the 
present snit arose out of a series of sale 
transactions with respect toa house situate 
in Bombay. In the first. place the land 
on which the buildings were located was 
leased by its owners in 1861 for a period of 
99 years with a freedom to the lessees, their 
heirs and assigns, to have a renewal of the 
lease from time to, time, for like number 
‘of years in perpetuity, and under the same 
yearly rent. In 1901, the land was sublet 
‘under the same conditions of perpetual 
lease, the lessor agreeing to renew the lease, 
“if and when, he gets a renewal from his 
lessors,” 

The first sale transaction of the house 
was effected on November 29, 1919, in 
which one P. D. Lelinwala agreed to sell the 
lease hold property to Tyeballi Kamruddin, 
the present defendant, for Rs. 1,28,000 and 
received Rs. 12,00U as earnest money and 
undertook to complete the sale within two 
months. The seller undertook to convey a 
marketable title free from all reasonable 
doubts subject to the above-mentioned lease 
of the provisions of which the purchaser wag 
considered to have full knowledge, Messrs, 
Mulla and Mulla were engaged by the pur- 


‘chaser to.complete this transaction 


The second sale transaction of the sama 
property took place’on January 20, 1920, 
and the property was re-sold by its new 
owner (the defendant) to the plaintiff for 
Rs. 1,72,000 who advanced Rs. 10,000 as 
earnest money in pursuance of the euntract. 


‘The vendor agreed to duly make out a 


marketable title." The same Solicitors were 


‘engaged in lhis transaction as well, 


On February 21, 1920, a third sale trans- 
action was made The plaintiff sold the 


‘property to Simon and Moti Lal at a profit 
`of Rs. 18,000 and bound himself to give or 
‘sell the same to the purchasers -on the 


same conditions subject to which he had 
purchased from his vender, namely, {ha 
defendant. The Attorneys for the pup 
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chasers in the transaction were Messrs. 
Judah and Solomon. 

The plaintiff paid asum of Rs. 1,20,000 
to Mulla and Mulla, the Attorneys of the 
defendant, as part-payment of the price. 
Out of this amount Rs. 1,16,000 was paid 
to the vendor in the first transaction who 
had received Rs. 12,000 already as earnest 
money and who was thus fully paid. The 
defendant to whom the title was now 
passed demanded Rs. 46,000 which remained 
due from the plaintiff before he was ready 
to execute the sale-deed in favour of the 
plaintiff. : 

In the meantime the purchasers in the 
third transaction raised an objection that 
the plaintiff had not made out a market- 
able title and that the clause about 
the renewal of the lease dated March 7, 
1901, did not make out the tenure of the 
property to he a perpetual lease, because 
it only provided that the lessor shall renew 
the lease in favour of the lessee “if and 
when” he obtained a renewal from the 
landlord, but the lessor was not bound to 
obtain that renewal. 

The plaintiff on the one hand being press- 
ed by the defendant for the payment of 
the balance of the sale-price, and on the 
other, by his purchasers being confronted 
by the plea of having failed to pass a 


marketable title took out an originating 


summons in which he put the differences 


` between him and sub-purchasers for the con- 


sideration of the Court. The answer went 
against him as it decided that the market- 
able title was not made out as stipulated 
between the plaintiff and his purchasers. 

The plaintiff, therefore, put an end to 
his contract with the defendant, and de- 
manded Rs. 1,20,000 plus Rs. 10,000, the 
money advanced by him, The defendant 
alleged that the contract was completed 
and made a counter-claim of Rs. 46,000. 
The plaintiff, therefore, brought the suit 
against the defendant for the amount 
claimed by him. 

Mr. Judah (with him Mr. Coltman), for 
the Appellant. : 

Mr. Engineer (with him Mr. Desai), for 
the Respondent. 

JUDGMENT. 

Shah, Ag, C. J.—[After stating the 
facts of the case His Lordship proceed- 
ed:—] In the appeal before us on these 
facts,it has been contended that there was 
no waiver on the part of the plaintiff to 
jnsist upon the stipulation as to the market- 
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able title being deduced by the defendant, © 
that there was no estoppel, and that in fact 
as the title was not marketable, no decree 
for specific performance could be, and 
should be, passed under the circumstances 
of the case. On the other hand, it is urged 
that the plaintiff really authorised Messrs. 
Mulla and Mulla to complete the sale on 
April 20, 1920,and as a result of that author- 
ity which Messrs. Mulla and Mulla had, 
the assignment, Ex. 1, was prepared, and 
as part-payment of purchase-money was 
paid by the plaintiff, he could not now 
call upon the defendant to make out a 
marketable title. In substance the argu- 
ment is that he effectively waived his right 
to the marketable title being made out by 
the defendant, when he accepted the title 
through his Solicitors on April 20. 

Before dealing with these points, it may 
be mentioned that it is not suggested before 
us that the plaintiff knew at the date of 
his contract with the defendant, or there- 
after, of the express terms upon which the 
defendant had agreed to buy from Lelin- 
wala, The finding on Issue No. 2 by the 
learned Trial Judge is not challenged 
before us, nor is the finding on Issue No. 1 
questioned, and itis to be taken as found 
by the learned Trial Judge, that the plaint- 
iff did not know that he was only obtaining 
a leasehold title for a limited term. Though 
the learned Judge does not consider it 
necessary to record any finding on Issue 
No. 6, which is whether the defendant has 
made out such title as he had agreed to 
make out, itis clear that for the purposes 
of this appeal it must be taken that in 
fact the title which the defendant was able 
to make out was not marketable. Though 
the learned Counsel for the defendant- 
respondent has made a somewhat faint 
attempt to suggest that it may be treated 
as an open question in this appeal, it seems 
to me that after the decision of the Court 
of Appeal between the plaintiff and the 
sub- purchaser, it canna be treated as an 
open question. It may be mentioned that 
though the parties to this litigation may 
have known generally that it was a lease- 
hold property, and not a freehold, it has 
been assumed by the parties throughout 
in tĦis case that they at least expected. and 
were entitled to expect, to get a right to 
the renewal of the lease in perpetuity. The 
evidence of Mr. Dastur, who acied as a 
member of the firm of Mesgrs. Mulla and 
Mulla in connection with this contract both 
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for the defendant and the plaintiff, says at 
the end of his evidence:— 

“We didn’t quite notice the point regard- 
ing the difficulty as to renewal, which 
was subsequently raised. But 1 believe I 
. contended with Judah and Solomon that 
the plaintiff had never agreed to s¢ll per- 
petual lease hold. When we examined: 
the documents we took the title to be one 
of perpetual leasehold, I accepted the title 
on behalf of both, iz, defendant and 
plaintiff.” 

There is no doubt from the correspond- 
ence, and also from the evidence recorded. 
at the trial, thatat least the plaintiff and 
his sub-purchasers to whom the property 
was sold on the same terms on which the 
plaintiff had bought from the defendant, 
were under the clear impression that at 
least title toa perpetual leasehold was to 
be made out. That is the basis upon which 
the questions faised on the originating 
summons were considered ; and that is the 
basis upon which the decision in that case 
proceeds, 

In this view it is clear that for the purpose 
of determining whether marketable title 
was made out, it-must be takenthat, though 
it was known to be a lease-hold property, it 
was necessary to make outa title to a per- 
petual lease-hold or at least to the right to 
get such a leaše-hold. From this point of 
view it has been definitely held that as be- 
tween the plaintiff and his sub-purchasers 
the title was not marketable on the ground 
that Bai Avabai under the lease of 1901 did 
not bind herself to take outa leaseat the 
end of 99 years’ period fixed in the head- 
lease, but agreed that if and when the lease 
was renewed she and her heirs and assigns 
would pass cn the benefit of that renewal 
to their lessee. That was not considered 
sufficient to give to the subsequent lessees 
the right to the renewal of the lease in per- 
petuity, and, therefore, the title was held to 
be defective. Itis difficult to hold that as 
between the defendagt and the plaintiff, if 
it is necessary for the defendant to make 
outa marketable title, that the defect does” 
not exist. Taking it, therefore, for the 
purposes of this appeal that ifit is essential 
for the defendant to make out a marketable 
title to this lease-hold property in the 
sense of the lessee getting the right to it 
as a permanent lease-hold, the defendant is 
not in a position to make out that title, 
according to the view taken in the pro- 
geedjngs, to which I have referred, 
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The main point, however, upon which the 
decision of the lower Court is based, and 
which has heen argued befcre u-, is ike 
point of waiver as to the stipulaticn to 
make out a marketable tide Now it is 
clear that in order that there may -be an 
effectual waiver of any stipulation in an 
agreement, it must be intentional and based 
upon full knowledge of the circumstances, 
then the question is whether the plaintiff 
in this case is proved to have waived his 
right to the benefit of this stipulation as to 
marketable title being made out by the 
defendant. In connection with this point, it 
is important to remember that Messrs. 
Mulla and Mulla had already investigated 
the title on behalf of the defendant with 
reference to his centract between the de- 
fendant and Lelinwala, and on this point 
the evidence of Mr Dastur is important:— 

“Q. Did you tell him what he was pur- 
chasing under his agreement? 

A. Yes, Idid. That he was practically 
purchasing the interest of Tyeballi under 
his agreement. Thatis hewas purchasing 
the property on the same terms ihat 


“Tyehalli had agreed to purchase from 


Lelinwala. The completion of the matter 
proceeded on that basis. I remember 
plaintiff's agreement to sell to Simon and 
Motilal I wrote to Judah and Solomon, 
who represented Simon and Motilal, that 
this assignment would be direct to them, 
I must have received a letter from Judah 
and Solomon dated March 11, 1920, as per 
this presscopy. They refused to complete 
before May 31. It was then decided to 
take an assignmentin plaintiffs favouras 
Shioff and Vachha were pressing to com- 
plete the matter on behalf of Lelinwala,” 

Then further on in cross-examination he 
says :— 

“Mr. S. Mulla was only attending to the 
preparation of the agreement for sale be- 
tween Lelinwala and Tyeballi. After that 
Iwas attending to the matter. The titls 
was practically investigated before the 
agreement was prepared. I had gone 
through the title-deed; so also had Mr. 8, 
Mulla. After the agreement was executed, 
we had gone through the title-deeds again 
and taken search in the Sub-Registrar's 
office, We hadn't taken search in that 
office (ofshead-lease of 1869; his records 
begin only from-1&67). We began only 
with a title deed ofa certain date. I dcn't 
remember the year. A  clexk fock the 
search, not 1.. I can't say it was completed 
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before plaintif became our client. The 
‘notes’ of search are in the missing file. I 
‘don’t know what took place between plaint- 
iff and S. Mulla, before plaintilf was sent to 
me. There wasnot necessity to re-investi- 
gate ‘the title after plaintif became our 
client and 1 don't think i did. The agree- 


ment between plaintiff and defendant was ` 


executed outside our office. Our advice 
“was sought and in regard to that agree- 
ment by plaintiff after it had been 
executed.” 

This evidence clearly shows that practi- 
cally the title was investigated by Messrs. 
Mulla and Mulla as regards the contract 
between Lelinwalaand Tyeballi, and they 
made no further effort when they were 
engaged by the plaintiff to investigate the 
title so far as the plaintiff was concerned. 
They were apparently satisfied that a title 
“to a perpetual lease-hold was sutficiently 
made out, and as they did not realize the 
‘defect which came to be subsequently 
discovered, they thought that there was no 
need to investigate the title further. But 
it must be remembered that all the know- 
ledge that Messrs. Mulla and Mulla had’ 
before the plaintiff engaged them for the 
purposes of the contract in question, was 
acquired by them on behalf of Tyeballi, 
and allthe knowledge that tliey had ucquir- 
ed as regards the terms of the contract 
‘between Lelinwala and Tyeballi as regards 
‘the lease could not be attributed to the 
plaintiff. In fact the learned Judge has not 
attributed that knowledge to the plaintiff, 
and quite rightly, under the circumstances. 
The fact appears tobe that Messrs. Mulla 
and Mulla being satisfied as to the markei- 
able nature of the title, they naturally 
‘advised the defendant and the plaintiff 
accordingly, and they accepted that advice. 
The plaintiff paid Rs. 1,24,0C0 on April 16, 
1920,a substantial part of which was used 
by Messrs. Mulla and Mulla for the purpose 
‘of getting the assignment, which is Ex. 1 
‘in the case. On April 20, 1920, it was 
signedonly by lLelinwala who got the 
balance of his money. The defendant 
beyond paying Rs. 12,000 as earnest 
money to Lelinwala had not paid any- 
thing to him, and Rs, 1,16,000 paid on 
April 20 to Lelinwala was part of the money 
received by Messrs, Mulla and Mulla from 
the plaintiff. The plaintiff was not present 
at the time, and he never agreed in terms 
to accept the conveyance or assignment, It 
is true that thereafter two letteys were 


. 
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wrilten by Messrs. Mulla and Mulla to the 
plaintiff, one on May 5, 1920, and the other 
on June 1, 1920. Inthe letter of May 5 it 
was distinctly stated that arrangement was 
made that defendant was to have possession 
of the property in the sense that he was io 
receive reuts till the balance of the consider- 
ation money was not paid by the plaintiff 
‘tothe defendant and Ex. 1 not completed, . 
asit was intended to be completed. On ` 
June l, again, there was a demand made 
for Rs. 46,010 and for the completion of the 
document; but the plaintiff did not reply. 
Thereafter there was practically silence for 
a long time until we come to September 
and October when at the request of Messrs. 
Merwanji, Kola and Co., Messrs, Mulla and 
Mulla informed the plaintiff of what the 
defendant was demanding. As I have al- 
ready indicated in the statement of facts, 
that in December 1920, the plaintiff's Soli- 
citors Messrs. Captainand Vaidya took prac- 
tically the same view as to the marketable 
nature of the title as Messrs. Mulla and 
Mulla, and on behalf of the plaintiff they 
‘did their best to make out a marketable 
title. Unfortunately, however, with the 
best of efforts on the part of the plaintiff 
to make out that position he failed, and on 
-this time the silence of both paities, namely, | 
of the defendant and the plaintiff, appears 
to me to be attributable to the fact that 
they were waiting to see the result of the 
proceedings taken by the plaintiff to make 
out a marketable title. As soon as the 
plaintiff found that he failed in his efforts, 
to make out a marketable title, and that it 
was definitely held by the Court of Appeal 
that a marketable title was not made out, 
ke at once wrote to the defendant's -Soli- 
citors saying that he did not complete the 
contract, and thatthe contract was to be 
treated as rescinded. ; 


Taking the conduct of the plaintiff as a 
whole, it seems to me that he was first acting 
according to the adgice of Messrs. Mulla 
and Mulla, and thereafter, according to the 


“advice of Messrs. Captain and Vaidya, and 


he was as anxious as the defendant to ‘see 
that the contract was put through. That 
was natural under the circumstances as he 
st6éod to gain by making out that posi- 
tidn, if notas much as the defendant, at 
least to a certain extent, and the defends 
ant was also interested in the same serte, 
Therefore, both the defendantand the plaint- 
iff really were waiting to see the result of 


(90 I. 0. 19987 


the proceedings which the plaintiff took in 
this matter. . 

I am not prepared to hold on these facts 
that there was an intentional waiver of the 
stipulation as to marketable title, for the 
simple reason that at the time he had no 
knowledge of all the circumstances. ln fact 
. there had been no independent investigation 
of title on his hehalf. Messrs. Mulla and 
- Mulla who had already investigated the 
title thonght that was sufficient, and under 
those circumstances it seems to me that it 
would not be right to hold that the plaintiff 
was consciously waiving his right to the 
benefit of the stipulation of marketable title 
inhisagréement. As soon as Messrs. Judah 

and Solomon found the défect in the title, 
.the plaintiff remained silent and waited 
to see the result of that dispute. He did 
his best to see that the dispute was settled 
in a manner he wished it to be settled. 
But he failed, and he at once put an end to 
the contract. Under the ciréumstances I 
am not satisfied that there was any waiver 
onthe part of the plaintiff. Equally I am 
not satisfied that there was any estoppel in 
virtue of what happened on April 20, 1920, 
in connection with the assignment, Ex. 1. 
It is true that the plaintiff paid a part- of 
the purchase money, and the best part of 
it was used for the purpose of paying , off 
Lelinwala on behalf of the defendant by 
Messrs. Mulla and Mulla. Itis also true, 
as pointed out by the learned Trial Judge, 
that ‘if the purchaser enters into possession 
or pays the whole or part of the purchase- 
money, or doés other acts, which a 
purchaser is not bound to do until a good 
title has been made, he may be deemed to 
have waived objections to the title. The 
question as to whether the objection as to 
title is-waived,-is one of fact, and it may 
be that under certain circumstatices the 
payment of purchase-money may indicatea 
waiver onhis part. But here it seems to 
me that the whole thing proceeded upon 
what may be described as an honest error 
of judgment on the part of Messrs. Mulla 
and Mulla in advisix’s that marketable title 
was made out, and so far as the parties arg 
concerned, it must be taken to bea case of 
proceeding on acommon mistake induced by 
the advice of the Solicitors. 

With reference to this aspect of the gase, 
it seems.to me that the case of Jones v. 
Clifford (1), which the learned Judge had 

(1) (1878) 3 Ch: D. 779; 45 L. J, Ch, 809; 35 L.T. 
937;-24 W, R. 979. : 

lg 
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referred to, is somewhat similar to the 
persent case, andit is in favour of the 
plaintiff, and not against him. In that 
case it was distinctly agreed that it was 
to ‘be assumed thata person who died in 
1841 was seized in fee of the freeholds, 
and that the defendant should not “require 
the production of or investigate or ‘make 
any objection in respect of the prior title” 
thereto. The sub-purchaser happened to 
discover a defect after the title was accept- 
ed by the defendant and it was held that 
the defendant was not precluded by the 
condition or the acceptance of title from 
taking objection, and the Court could not 
decree specific performance. Although 
there was no fraud, there being a cominon 
mistake, the defendant there was Held to 
be entitled to aninquiry as to the title to 
the freeholds at the date ofthe contract. 
Similarly here, though the matter pro- 
ceeded so far as the preparation of the 
assignment, Ex. 1, it seems to me that 
when the defect was discovered subseyuent- 
ly at the instance of the sub-purchasers 
from the plaintiff, the plaintiff is equally 
entitled tothe benefit of the stipulation 
that marketable title was to be made out, 
even though hehad in a sense accepted 
the title on April 20, 1920. Under the 
circumstances ofthis case it cannot be 
inferred that he waived his right to the 
stipulation or that he was estopped. In 
fact the basis for the plea of estoppel 
appears to me to be weaker even than the - 
plea as to waiver. Beyond the conduct as 
indicated by what happened on April 20, 
1920, there is nothing in the conduct of 
the plaintiff to show that he ever represented 
to the defendant, or that the defendant 
was in any sense influenced by the repre- 
sentation, that the title was good. In fact 
both of them were advised by the common 
Solicitors Messrs. Mulla and Mulla, and 
whatever the mistake underlying that 
advice may be, it was a case of a common 
mistake. It cannot be ‘saidin this case 
that the defendant acted on any belief 
induced by the representation of the plaint- 


iff. A 

The learned Judge has referred to tha 
doctrine of part-performance as accepted 
in Bapu Apajt v. Kashinath Sadoba (2), 
After a careful consideration of the facts 
of this case, I do not see how that doctrine 
could apply to this case. There was no 


(2) 39 Ind, Cas, 103; 41 B. 438; 19 Bom, L, R, 100, 


. 


< vendor, the purchaser could not, 


“that no marketable title has been 


parties. 
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question of any defect in the title of the 
vendor at all. Where there isan agree- 
‘meut for sale, and where there has been 
transfer of possession in pursuance of that 
agreement to the purchaserand the conttact 
price has been received by the vendor, 


the vendor, cannot recover back the posses- - 
- not marketable. 
` v. Gregory (4) appears to be in point, It 


sion,- but must be.prepared to fulfil the 
contract by executing a conveyance. 
That really is the result of that judgment. 
It is not at all clear, and it is not necessary 


- for the purpose of this case to decide, 


as to whether in a given case where there 
is admittedly a defect in the title of the 
even if 
these things had happened, get the benefit 


of the plea that he was‘not bound to com-. 
. plete the contract. 


That must depend upon 
the circumstances of the case.. ‘That point 
did not arise for consideration in Bapu 
Apaji y. Kashinath Sadeba (2), nor does, it 
appear to have arisen for decision in any 
of the cases to which referencehas been 
made in that judgment. For instance, in 
the ‘case of Karalia Nanubhai v. Mansukh- 
ram (3) to which the learned Trial Judge 
has referred, there was no question of 
any defect in-the title of the vendor at 
all. No doubt if a stage has been reached 
in a given case where practically the 
property has passed, though the legal 
ownership may not have, the question 
would arise as to whether the purchaser 
could repudiate the contract on the ground 
made 
out. The facts of the present case do 
not appear to me to®invite the applica- 
tion of the principle underlying the decision 
in Bapu Appaji v. Kashinath Sadoba (2), 
In the first place, the possession such as 
there could be of this property, has been 
with the defendant, and has never been 
with the plaintilf. It is quite true that 
as a result of the arrangement it was 
intended to be given to the plaintiff, if he 
acted in a particular way. But he never 
did act in that way .and he never took 
possession. The purchase-money was paid 
in part, and that fact does not appear to 
me to negative the possibility of a dispute 
as to marketable title arising between the 
The dispute did arise in fact, 
and I have already referred to the way 
in. which that dispute was ultimately dis- 
posed of as between the plaintiff and his 
sub-purchasers, The mere fact that Messrs, 


(3) 24 B, 400; 2 Bom. L. R. 220; 12 Ind, Dee, (x. s.) 
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Mulla, and Mulla came to the conclusion 
that the title was marketable and advised 
both the parties to ect on that Lasis and that 
both parties acted on that basis up to a 
certain point, does not preclude the plaint- 
iff from taking up the, position, if he is 
otherwise able to make out that the title is 
The decision in M’Culloch 


is not necessary to refer to the observa- 
tions of the Vice-Chancellor in that case 
in detail. But the -principle underlying 
that decision applies to the fact oi 
this case. If we were to hold that the 
plaintiff is estopped from making out the 
plea that the title is not markétable, or > 
that he has waived his right to the benefit 
of the stipulation about a marketable title, 
we would practically be holding that he 
was bound by theadvice of Messrs. Mulla 
and Mulla which both parties accepted for 
thetime being. | 

On the whole, therefore; we are satisfied 
that the view taken by the learned Judge. 
in this case is wrong. We allow this 
appeal, set aside the decree of the Trial. 
Court and pass a decree in favour of ‘the: 
plaintiff for Rs. 126,000 with interest at 
six per cent. from this date until payment, 
with costs of the appeal and of the suit. 
The defendant's counter-claim is dismissed. 
The decretal amount to be a charge on the 
property in question. We further direct 
that the amount paid by the defendant 
to Messrs. Merwanji Kola & Ço., under the 
order of this Court: dated” November 18; 
1921, as -representing the net rents of the 
property recovered by the defendant should ` 
be paid over to the plaintiff in part satisfac- 
tion of this decree. 

K. 8. n. Appeal allowed, , 

(4) ee & J, 286; 3 Eq. R. ae 24 L. J. Ch.. 
246; 3 W. R. 231. 
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PATNA HIGH COURT. 
. CIvIL Revision No. 93 or 1925. 
May 25, 1925... 

Present :—Mr, Justice Sen. 
KAWLEBHWAR LAL— PETITIONER 
versus 
SATYA BRATA BANERJI AND ANOTHER. 
— OPPosiTE PARTY. 

Provincial Small Cause Courts Act (IX of 1887), s. 17 
dex parte decree, application to’ set asider~Deposis. 
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or security, absence |. of--Procedure—Dismissal of 
application. 

Defendant made an application to seb aside an ex 
parte decree passed against him by a Small Cause 
Court. The Court directed the defendant to file 
security under s. 17 of the Provincial Small Cause 
Courts Act bya certain date. One day before that 
date defendant filed a draft security bond for 
approval by the Court undertaking to register it 
after such approval. On the date fixed the Court 
passed an order dismissing the application on the 
ground that it was not accompanied bya deposit or 
security. No further application was made by the 
defendant within limitation to set aside the decree: 

Held, that inasmuch as the application was not 
accompanied by a deposit or ‘security as required by 
s. 17 ofthe Provincial Small Cause Courts Act and 
no further application supported by a deposit or by a 
proper security was made within limitation, the Court 
had no option but to dismiss the application. 

Revision from an order of the Subor- 
dinate Judge, Arrah, dated the 19th 
December 1924. 

Mr. Bhagwan Prasad, for the Petitioner. 

Mr. Benoy Bhusan Mukherji, for the 
Opposite Party. 

JUDGMENT.—The petitioner is de- 
fendat No. 2in a suit instituted before 
the Small Cause Court Judge of Arrah 
for recovery of a sum of Rs. 459 principal 
with interest. 

On the 15th of December 1924 the peti- 
tioner filed his written statement stating 
that he had noconcern whatsover with the 
transaction referred toin the plaint and 
denying all liability on that account. On 
the same day the case was decreed ex parte, 

On the 16th December1924 the petitioner 
made an application under O, IX, r. 13 of 


the O. P. C. for setting aside the ex parte . 


decree purporting to show sufficient cause 
for his non-appearance at the time when 
the suit came on for hearing. On the 17th 
December 1924 the learned Subordinate- 
Judge directed the petitioner to filesecurity 
to the extent of the decretal amount by 
the 20th December 1924, 

It appears that on the 19th December 
1924 the petitioner filed a draft security 
bond for approval by the Court under- 
taking to register it after such approval. 
On the 20th the Cofirt passed an order 
disthissing the application on the ground, 
that the petition was not, as it should 


have been accompanied ‘by a deposit or 
security. 
Now the dismissal of the applicatjon 


` under O.IX, r.13 was obviously in accordance 
with s. 17 ofthe Provincial Small Cause 
Courts Act which lays down the procedure 
for a cheap and expeditious disposal of petty 
claims. It provides that “An application 
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for an order to set aside a decree passed 
ex parte or for a review of judgment shall 
at the timeof presenting his application 
either deposit in the Court the amount 
due from him under the decree orin pur- 
snance of the judgment, or give security 
to the satisfaction of the Court for the 
performance of the decree or compliance 
with the judgment as the Court might 
direct”. In other words such an applica- 
tion would be deemed incompetent unless 
accompanied by a deposit of the decretal 
amount in Court or by security sufficient 
to the satisfaction of the Court for the 
performance of the decree. 

It is contended by the learned Vakil 
appearing for the petitioner that inasmuch 
as the period of limitation for presenting 
such application had not as yet expired it 
was open to him to present his applica- 
tion supported by proper security atany 
time prior tothe 14th of January, the date 
when such period would have expired. 
This view is supported by the decision in 
the case of Jeun Muchi v. Budhiram Muchi 
(1) and Assan Mahomed v. Rahim Sahib (2). 
Both these cases lay down that “Although 
an application made without compliance 
with the provisions of s.17 of the Provincial 
Small Cause Courts Act is to be deemed 
incompetent yet a subsequent application 
made within the period of limitation with 
proper observance of the provisions of that 
section would be competent and should be 
entertained,” . 

Now, inthis case what happened was 
that no such application was made after- 
wards. The application in this case whe- 
ther deemed to have been filed on the 
16th December, or the 20th of December, 
was obviously not competent, as there was 
no security before the Court but only a. 
draft security and, unfortunately, no attempt 
was made subsequently to make an applica- 
tion supported by adeposit of the decretal 
amount or by a proper security. 

The facts‘of the persent case are, there- 
fore, clearly distinguishable from those of 
the cases above-mentioned in which an 
application with proper security was made 
within the statutory period of limitation. 

In the circumstances this application 
must be dismissed with costs, 

Z. K. Application dismissed, 


(1) 32 Ind. Cas. 339; 1 O. L. J. 43. 
(2) 55 Ind, Cas. 977; 48 M. 579; 11L. W, 543; 38 M. 
L.J. T 28 M, L. T, 17; (1920) M. W.N. 375; 27M 
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‘NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. ` 
Srconp U:vit APPEAL No. 19-B or 1923. 
February 11, 1924. 
Present:—Mr. Kinkhede, A. J. C. 
DAULAT—Ptatntirr—APpPELLANT 
versus 
RAMAPPA—Dsrenpaxt—ResponbENT. 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 63—Berar Land Revenue Code, 1896, s. $6-I 
—Evidence Act (I of 1872), ss, 110—Ezecution of 
decree—Claim proceedings—Procedure— Title suit— 
Burden of proof—lintry in Record of Rights—Posses- 
ston—Presumption. N 
The policy of the Legislature is to secure the speedy 
settlement of questions of title raised in claim pro- 


ceedings and the finding of a Court in such a proceed- . 


ing is a summary decision from which the suit allow- 


ed by r. 63, O. XXI of the U. P. C., is simply a form of - 


appeal. The object of the Legislature in prescribing a 
suit by way of appeal is to give the’parties an oppor- 
tunity of placing their respective cases before a Court, 
because a summary investigation might not have 
furnished sufficient material for a decision by an 
Appellate Court. {p. 197, col. 1] - 

Sardhari Lal v, Ambika Pershad, 15 C 521; 151. A. 
123; 5 Sar. P. G. J 172; 12 Ind. Jur. 210; 7 Ind Dec. 
(w s.) 931 (P. CO), Phul Kumari v. Ghanshyam Misra, 
35 C. 202; 7 C. L. J. 36; 12 ©. W. N. 169; 10 Bom. L. 
R.1;5A.L.9. 10; 17 M. D. J. 618; 2 M. L. 'T. 506; 14 
Bur. L. R. 41; 35 L A. 22 (P. ©.), Vedalingam Pillai v. 
Veerathal, 54 Ind. Cas. 530; 37, M. L. J. 517 at pp. 553, 
554; 26 M. L. T. 513; (1920) M. W., N.17, relied on. 

Under the provisions of s. 96-I ofthe Berar Land 
Revenue Code an entry in the Record of Rights carries 
with it a presumption of correctness and would sup- 
port the title, or, at any rate, the possession, of the 
recorded holder of a survey number. The absence of 
any plea that the plaintiff is out of possession would 
also entitle him to the presumption a 
Evidence Act that heis in possession as an owner, 


and where the question of possession has not been ' 


investigated in claim proceedings these statutory pre- 
sumptions would entitle the plaintiff to succeed in his 
title suit in the absence of any evidence of rebuttal. 
[p. 197, cols. 1 & 2.) 

Case-law discussed. 


Appeal against a decree of the District 
Judge, Amraoti, in Civil Appeal No. 68 of 
1922,-dated the 11th October 1922. 

Mr. G V. Deshmukh, for the Appellant. 

Mr. D. T. Mangalmurti, for the Respond- 
ent. . i 


JUDGMENT.—The defendant-respond- 
ent attached entire filed Survey No. 19 sub- 
division No. 1 area 8 acres 19 gunthas rent 


Rs. 21-5-6 at Mouza Bhilapur talug moashi in . 
execution of his decree in Civil Suit No. 1354.. 
of 1920 asif it is the property -of his judg- 
The, 


ment-debtor Panjabrao ` Manikrao. 
attachment , was made on 25th September 
1921 from plaintiff's possession. It gave rise 
to an objection-by the plaintiff-appellant on 


the basis of his registered sale-deed dated . 


6th'April 1914 for Rs, 1,940-10 out of which 
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Rs. 1,800 formed the consideration ‘of a 
mortgage which the vendee executed in 
favour of the vendor under the same date 
and Rs. 140-10 were paid in cash before the 
Sub-Registrar. The objection was summari- 
ly rejected on 16th November 1921 on the 
ground ofits being unnecessarily delayed. 
Hence this suit for declaration that the field 
belongs solely ‘to plaintiff and is in his 
possession, and that the same is not liable 
to attachment and sale in execution of the 
defendant's decree as the property of -his 
judgment-debtor. This suit was filed on 22nd 
February 1922. The defence which was 
recorded by Mr. Y. S. Jamdar, Munsif, was 
very short. It may be reproduced here :' 

“Plaintiff's purchase is denied. It is 
denied, bogus, fraudulent, and also void. 
under s. 53 of Transfer of Property Act. 
being made to defeat and delay the de- 
fendant’s and other creditors’ claims. The 
judgment debtor and plaintiff are mawas 
bhau aad they are colluding against the 
defendant. The claim is denied.” 
` In these meagre pleadings there is no 
denial of the plaintiff's express allegation 
that he was and is in possession of the 
property. 

The issues framed are :— 

1. Is plaintiff a bona fide purchaser for 
value ? 

2. Is plaintiff's purchase void under s. 53 
of Transfer of Property Act? 

3. Is plaintiff entitled to the relief 
claimed ? 

The case, however; came before another 
Judge at the ‘stage of evidence. He held 
on Issue No. 1 that because Rs. 1,800 were 
covered by a mortgage and only Rs. 140-10 
were paid in cash the transaction was bogus. 
and that the vendee was in possession were 
consequently considered unreliable. Issue. 
No. 2 was found against the defendant for 
want of evidence. In the end the claim 
was dismissed on the ground that the sale 
in plaintiff's favour was bogus. 

The District Judge has simply confirmed 
the finding on Issue Mo, 1 and ‘dismissed 
the plaintiff's appeal. The plaintiff comes 
up in second appeal and contends that for 
want of a denial on the defendant's part of 
his express allegation of possession the, 
defendant must under O. VII, r. 5; C. P, 
C., be treated to have admitted it, that in. 
any case the absence of- an issue on that 
point has prejudiced him in the matter of 
production of documentary evidence for 


| corroborating the oral. testimony. of: hig, 
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witnesses as to possession. That the only 
question which the Executing Courtis au- 
thorized to enquire into is question of bare 
possession. Butin the objection case ‘that: 
question even was not considered, because, 
the Oourt preferred to follow the other 
course allowed by law not to make the 
equiry under O. XXI, r. 58, C. P. C., which 
is termed an “investigation”. and “not a 
trial of issues between the parties.” The 
policy of the Legislature is to ‘secure the 
speedy settlement of questions of title 
raised at execution sales: Sardhari Lal v. 
Ambika Pershad (1) and the finding of a 
Court is ‘a summary decision from “which 
the suit allowed by r. 63 is simply a form of 
appeal; Phul Kumari v. Ghanshyam Misra 
(2). The object of the Legislature in pre- 
scribing a suit by way of appeal appears to 
be to give the parties an opportunity of 
placing their respective cases before a 
Court, because summary investigation might 
not have furnished sufficient material for 
a decision by an Appellate Court: see 
Vedalingam Pillai v. Veerathal (3). 

It will thus be seen that the question of 
title under the sale-deed was not and could 
not be within the scope of the enquiry 

even if the same had been made under 
"0. KAI, r. 58, CO. P. C., and consequently 
the burden of proof is on the plaintiff as 
in other cases.and not in any special sense. 
The burden, therefore, of introducing the 
evidence only ison him. This he has 
sufficiently done in this case. The plaintiff 
had it appears filed with the plaint a true 
copy of an entry in the Recordof Rights 
‘showing that the field was entered in his 
name, This is marked Ex. P-l. I find no 
reference to this document, Under the pro- 
visions of s. 93-I of the Berar Land Revenue 
Code such an entry carries with it a pre- 
sumption of correctness, and would support 
the title of the recorded holder of the 
survey number or at any rate his pos- 
session. The absence of any plea that the 
apparent purchaser was out of. possession 
would also entitle plaintiff to the law's pre- 
sumption under s. 110; Indian Evidence 
Act, that he was in possession as an owner 
There was no investigation in the summary 
proceedings, and it could not, therefore, be 

(1) 15 O. 521; 15 I. A. 123; 5Sar.P. C. J. 172; 12 
Ind. Jur, 210; 7 Ind. Dec. (N. s.) 931 (P. C.). 

(2) 35 C. 202; 7 O. L. J. 36; 12 O. WN. 169; i Bam. 
L'R. 1; 5 A. DL. J. 10;. 17 M. L. J. 618; 2M. L L. T. 505; 
14 Bur. L. R. 41; 35 L A. 22 (P.O). 


(3) 54 Ind. Oas. 530; 37 M. L. J. 547 at Dp. 558, 554; 
26 M.L, T. 513; (1920) M. W. N. 77, 
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said that’ even plaintiffs- Baré possession 
was negatived by virtue of the order re- 
jecting his objection petition, much less 
could it negative plaintifi’s possession of 
title: cf. Vedalingam Pillai v. Veerathal 
(3). The nature: of the enquiry is a 
summary one. Rights relating to property 
far beyond the pecuniary jurisdiction ofa 
tribunal in regard to suits cannot be dispos- 
ed of on the claim'petition. Can the Legis- 


‘lature have contemplated such far reaching 


consequences toan order made under such 
-circumstances as to conclude the right and 
title of the parties for all time to come, 
(page 550*)? An order passed without 
any jurisdiction, could much less have such 
an effect. Of course, if there had been an 
investigation, the matter would have been 
slightly different because the order negativ- 
ing the plaintiff's possession would have 
added to the bur den, and the Court would 
have demanded greater ‘degree of convine- 
ing proof on- that point; no doubt the 
establishment, of his title under the sale- 
deed must necessarily come to his aid in 
proving his “possession in the regular suit. 
Here we have absolutely nothing in the 
pleadings to go upon, or even to raise, & 
prima facie case against the plaintiff, he- 
yonda bare denial ‘of the sale transaction ` 
and a collection of certain vague pet phrases 
in the defence. No attempt ; has at all been 
made to state’ any indicia or badges of 
fraud or unreality or other relevant facts in 
the pleadings tending to throw suspicion on 
the genuineness or bona fides of the transac- 
tion of-sale, and so to cast a heavier onus 
on plaintiff, beyond a mere assertion that 
plaintiff was a mawas bhau of the judgment- 
debtor. But of this relationship there is 
absolutely no proof on record. This weak 
defence which is really no challenge of the 
plaintiff's bona fides, coupled with an 
omission to deny the fact of plaintiff's 
possession over the field, enabled the plaint- 
iff easily to shift the onus of proof on to the 
defendant to show that what was appar- 
ently a sale was not a real sale, but that 
the transaction was mala fide and for no 
consideration. The express recital under 
such circumstances: be treated rather as a 
sign of its genuineness followed as the sale 
was by transfer of possession, which is not 
disputed before me. The Court was, there- 
fore, bound to give to the plaintiff the 
benefit of the statutory presumption 
that attached to the entrv in the Record of 
“Page of 37 M. La J—lEd.] 
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Rights, and also, of the one provided for by 
s. 110 of the Indian Evidence Act; the 
' Court ought to have, therefore, held that 
in the absence of any evidence to the con- 
trary the transaction of -sale was a real 
transaction. No attempt has been made 
to show that the sale was in respect of the 
entire property, or that the plaintiff's pos- 
session was not as owner, but merely in 
trust for the judgment-debtor, nor do I 
‘find any evidence on record to show that 
there were several creditors of the judg- 
ment-debtor, whose claims were awaiting 
settlement in 1914 so as to raise any pre- 
sumption of an intention on the part of 
‘the debtor to enter into an unreal or fraudu- 
leat transfer. Much less is there any 
proof to show that plaintiff was a party to 
and shared insuch an intention, even if 
such an intention on the part of the judg- 
ment-debtor be presumed for a moment. 
The First Court has decided Issue No. 2 
against the defendant. This all the more 
strengthens my view that the sale transac- 
tion is real. 

On the whole, I am not satisfied with the 
correctness of the view of law taken by the 
lower Courts and necessarily, therefore, 
the view of the facts is not such as binds 
me in second appeal. After carefully con- 
sidering: the evidence on both sides, I come 
to the conclusion that there is preponder- 
ance of evidence on plaintifi’s side, and that 
he has established the reality and bona 
fides of the sale, and that the defendant has 
failed to show the contrary, and further that 
the plaintiff was entitled to a decree as 
prayed for. The decree appealed against is 
set aside and the plaintiffs claim decreed 
with costs in all the three Courts. The 
defendant will bear his own costs through- 
out. 


8. D, Appeal accepted. 


PRIVY COUNCIL. 
APPRAL FROM THE Lower BUgMa CHISF 
i Court, 

June 30, 1925. 
Present:—Lord Atkinson, Lord Shaw 
and Lord Darling. 
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versus 
MAUNG KYI NYO AND OTHERS-— 
RESPONDENTS. 
Riparian owners, rights of—Artificial and natural 
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water-courses—Law in Buma same as in England— 
Lower owner damming channel—Damage caused to 
higher owner's property—Liability of lower owner. 

Inthe case ofa natural stream or water-course, 
each of the riparian owners is entitled to the unim- 
peded flow of water inits natural course and to its 
reasonable enjoyment as it passes through his land as 
a natural incident of the ownership of his Jand; while 
in the case of an artificial water-course, any right of the 
owner to the flow of water-course must rest on prescrip- 
tion or grant from or contract with the owner of the 
land from which the watér is artificially brought. (p. 
203, col. 1.] j 

Menzies v. Breadalbane, (1828) 3 Bligh (N. s.) 414; 4 
E. R.: 1387; 52 R. R. 103 and Orr-Ewing v. Colquhoum, 
(1877) 2 App. Cas. 839 at p. 845, referred to. 

A water-course originaily artificial may have been 
made under such circumstances, and have been used 
in such a way, that an owner of land situate on its bank 
will have all the rights over it that a riparian owner 
would have if it had been a natural stream. [ibid.] 

Abdul Hakim v. Gonesh Dutt, 12 0. 323; 6 Ind. Dee. 
(x. 8.) 220 and Bickett v. Morris, (1866) 1 H. L. (Be) 
47: 12 Jur. (x. s.) 803; 14 L. T. 835, referred to. 

The law applicable in lower Burma to the flow of 

and flooding by fresh-water rivers or water-courses, 
whether they be natural or artificial, or trespasses on 
the bed or soil of such rivers and streams, is not differ- 
ent from thelaw asapplied to similar subjects in 
England. fp. 199, col. 1.] 
. Abdul Hakim v. Gonesh Dutt, 12 C. 323: 6 Ind Dec. 
(x. 8.) 220 and Sankarappa Naicker v. Pari Naicker, 
21 Ind. Cas. 62; 38 M. 149; (1918) M. W. 640; 25 M. L. 
J. 276, referred to. 

A raised road or bund ran transversely across a 
depressed ground through which flowed a channel of 
water, and was properly provided with a gap for the 
flow and a bridge over the channel. The bund thus 
provided with an eye and a bridge to permit the inflow 
and out-flow of water, was interfered with by the owner 
ofthe land lower down who filled up the eye and 
channel course thereat and converted an innocuous 
bund into a dam, which dammed back the water on to 
the owner of the land higher up : 

Held, (1) that the owner of the land lower down was 
responsible for the damage thus caused to the property 
of the higher owner; [p. 206, col. 1.] 

(2) that it was wholly irrelevant who the body or 
person was which or who had actually formed the 
channel. [ibid.] z 

Appeal fromajudgment of the Chief Court 
of Lower Burma (Maung Kin and Duck- 
worth, JJ.), dated the 3lst May 1921, revers- 
ing that of the District Judge, Pyapon, 
dated the 27th September 1919. 

Messrs. G. Lawrence, K.C., and Besley, 
for the Appellants. 

Messrs. Harney, K.eC., and Leach, for 


the Respondents, 
JUDGMENT. 


Lord Atkinson.—This is an appeal 
from a judgment of the Chief Court of 
Lower Burma (Maung Kin and Duckworth 
JI), dated 31st May, 1921, allowing the 
appeal of the respondents against a decree 
of the District Court of- Pyapon (Po Bye, 


District Judge) dated 27th September 1919 


[901. 0. 1928} 
by which the said District Judge ordered 
the respondents to pay the appellants the. 
sum of Rs. 8,821-4-8 by way of damages and 
the costs of the suit. : 

The appellants in the second paragraph 
of their case allege that “the question raised 
is whether in Burma a lower agricultural 
„owner is liable tu compensate a higher 
agricultural owner for damage to crops by 
inundation caused by the blocking of acanal 
Tunning through the lands of the lower 
owner by which the water would other- 
wise have been drained from the land‘of the 
‘higher owner." 

“ln a sense, but only in a limited sense, 
is that statement accurate. Save in the 
second and third of the reasons for their 
-appeal it is put forward that the law 
applicable in Lower Burma -to the flow of 
and flooding by fresh-water rivers or 
water-courses, whether they be natural or 
artificial, or trespasseson the bed and soil 
of such rivers and streams, is different 
from the -law as applied to similar subjects 
in England. A little consideration of the 
two cases cited, Abdul Hakim v. Gonesh 
Dutt (1), Sankarappa Naicker v. Pari Naicker 
(2), will show that there is no conflict 
between the two systems of law, and it was 


` not contended in argument on the hearing 


of the appeal that the general principles 
of the laws of England touching the matters 
above-mentioned did not apply to Lower 
Burma. 

The action out of which the appeal has 
arisen was brought by the two appellants 
(who are hushandand wife‘ in the District 
Court of Pyapon, Lower Burma, to recover 
damages amounting to Rs. 13,443 for the 
wrongful flooding by the acts and procure- 
ment of the respondents of a large tract 
of paddy lands 68'541 acres in extent, be- 
longing to the appellants, whereby the 
productivity of these lands was, in the 
season in which the acts were done, so 
reduced that.they only yielded 3,867 baskets 
of paddy instead of their normal yield 
of about 17,300. The District Judge de- 
cided in favour of the appellants ande 
awarded them Rs. 8,821-4-8 damages. The 
Chief Court on appeal reversed the decree 
of the District Judge, and on grounds 
which appear tothe Board strange, and are 
indeed unsound, decided in the respond- 
ents’ favour. - 
` (1) 12 O. 323; 6 Ind. Dee. (x. 8.) 220. 

(2) 21 Ind. Cas. 62;, 38 M, 149; (191 


3) M, W. N, 640; 
25 M. L. J. 276, ot 
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Several maps of the locality were given 
in evidence; the two most intelligible and 
useful were the first, a map marked Ex. 
A, and the second, dated in the year 
1903-7, described as Ex. 2A. With almost 
perverted ingenuity the draftsman of these 
and, indeed, of many other maps, has 
omitted to place upon the face of them 
any indication of the points of the compass, 
so that in dealing with them one is oblig- 
ed to use the words left and right, and 
top and bottom of the maps in order to 
endeavour to fix any point or object. A 
study of these two maps, however, enables 
one to get an idea of the terrain, especially 
as the map of 1906 represents what was the 
nature of the tract of country with which 
the case is conversant before any of the 
works were executed, the misuse of which 
is alleged to have caused the flooding, 
and as the second map, Ex. A, shows what 
were the: features of that tract after these 
works had been executed. The map of 1906-7 
purports to bea plan 126 of Sakangyi circle, 
Bogale township. It corresponded closely 
with the map Ex. A. 

Many rivulets or water-courses are depicted 
upon it. They correspond with those de- 
picted upon Ex. A. The main difference 
between them is that on the latter a pro- 
longation of the water-course.from Singu 
Chaung is to be found which is absent from 
2A of 1906-7. 

The water-course, styled extravagantly 
the canal, represented on A, and lettered 
A, B, O, D, G, H, emptying into the sea 
creek at A is precisely the same water-course 
as is represented on the map of 1906-7 
coming from Singu Chaung and debouch- 
ing into the same sea cieek at the same 
place. No doubt the so-called canal is 
represented as being something broader 
than the corresponding stretch of water- 
course on the map of 1906, but the fact 
of vital importance is that all the rivulets 
or watercourses are depicted as of the same 
width and kind, and resemble each other 
in all respects. There could be no object 
in depicting on this map a water-course, 
as existing where none, in fact, existed 
woen, the map was made. The map, there- 
fore, absolutely refutes the contention put 
forward with some hardihood on behalf of 
the respondents, that before the canal was 
made its site was a mere depression in the 
earth surface through which no stream 
yan; but in which, after heavy rain, stag- 
nant water for a time accumufated. Now- 
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what was done. in 1913-14 was, in their 
Lordships’ view, the widening a little, and 
deepening a little, possibly trimming the 
banks a little, of an existing ancient fresh- 
water natural water-course, not in their view 
the making by excavation and such: work 
of a watercourse, styled a canal, wheré none 
such theretofore existed. 

The lands of the first respondent lie 
to the left-hand side of the map, between 
the lands of the appellant and the sea 
creek Kyonkan Chaung. On the map Ex. 
A they are numbered 17, 18, 30, 31, 32. The 
other respondents are merely cultivators in 
the village of Kamakalu. The lands of 
the appellants are comprised in three kwins 
lying to the right of the first respondent’s 
lands and named respectively Kasung 
Ngotto (both marked on Ex. A), and 
Sakangyi South and Casaung Ngotto (both 
marked on map B). They are numbered 
separately 1—14 on map marked B. In addi- 
tion to the refutation of the respondents’ 
suggestion as to there never having been 
formerly a rivulet or water-course where the 
canal exists now, one finds that several 
witnesses depose to there having been a 
small Yo where the bridge was afterwards 
erected, that a jungle log was placed across 
the Yo before the bridge was built, which 
certainly suggests to their Lordships that 
this log was designed to fulfil the function of 
stepping stones to enable people to cross the 
stream, possibly dry-shodded and in safety. 

In the present case the early history of 
this locus in quo, this large tract of paddy 
land intersected with rivulets of water, 
large or small, is very vague. The evi- 
dence as to what were the rights and obli- 
gations which the inhabitants owed to each 
other in reference to these water-ccurses, 
the local lawasto their regulation, their 
enjoyment and protection, is so confused 
and contradictory that it has occurred to 
the Board that it would possibly be better 
to reverse the usual order of procedure 
and, before dealing with the evidence of 
the witnesses, the facts proved, and the 
rulings of the Judges, to demonstrate, by 
reference to four or five well-known 
English cases, what the well-established 
law is touching the flow ofand flooding by 
rivers and water-courses, the diminution of 
their currents or the diversion of their 
course, the trespass upon their beds, the 
incursion of the sea upon one’s land, and 
the measures the owner may take to protect 
himself, and then by applying a co-herent 
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and consistent body of principles to the 
facts. proved, thus endeavouring to. solye in 
harmony with English Law the issues raised, 
considering any local law which may modify 
the English Law. 

The first of these cases is Bickeit v. Morris 
(3). It deals with trespass on the, alveus or 
bed of a fresh water water-course, 

The appellant obtained, in consideration 
of £10 paid by him, permission from a 
riparian owner on the river Kilmarnock, in 
Ayrshire, to extend a certain wall then 
standing on the respondents. premises.on 
to the alveus of the river: as far as.was 
indicated by a red line drawn on an identi- 
fied ordnance map. The appellant pro- 
ceeded to build the wall, but, as the rer 
spondents 
indicated. The respondents. accordingly 
applied for an interdict against. him, and 
brought. an action for a declaration that the 
appellant had no right to- erect buildings 
on the solum of the river beyond the red 
line aforesaid: Lord Cranworth, in. deliver- 
ing judgment, dealt at length with the 
legal points raised in the discussion, At 
page 58* of the report he saidi— 


“By the law of Scotland, as by the law, 


of England, when the lands of two con- 


alleged, not in the direction . 


terminous proprietors. are separated from - 


each other by a running stream of water, 


-each proprietor is. prima facie owner of 


the soil of the alyeus or bed of the river 
ad medium filum aque. The soil of: the 
alyeus is not. the common property of the 
two proprietors, but-the share of each be- 
longs to him in severalty, so that, if from 
any cause, the course of the stream should 
be permanently diverted, the proprietors 
on either side of the old channel would 
have aright to-use the soil of,the alveus, 
each of them up to what was. the: medium 
filum aque, in the same way, as they were 
entitled to the adjoining land. The ap- 
pellant contended that, as a consequence of 
this right, every riparian proprietor is. at 
liberty at his pleasure to erect buildings 
on his share of the afveus, so long as other 


eproprietors cannot show that damage. is 


thereby occasioned or likely to be occasion; 
edtothem. I donot think that is a tiue 
exposition of the law.” 

Lord Cranworth then dealt with the 
difficulty, almost the impossibility, of de- 
termining in anticipation what damage may, 
5 @ (1866) 1 H. L. (Se) 47; 12 Jur. (x. s.) 803; 14 L. 

. 835. 
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result in flood time .by the erection of 
buildings on the alveus of a stream and 
speaking of the riparian proprietors, put 
their case succinctly in these words. 

“They are allowed to say, ‘We have alla 
common interest in the unrestricted flow 
of the water, and we forbid any interference 
with it,” This isa plain, intelligible rule, 
easily understood, and easily followed, and 
from which I think your Lordships ought 
not to allow any departure.” 

Lord Westbury, at page 61* of the report, 
thus expresses himself:— | 

“When, however, it is said, that proprietors 
of the bank of a running’ stream are 
entitled to the bed of the stream .as their 
property. usque ad medium filum, it does not, 
by any means, follow, that that property is 
capable of being used in the ordinary way, 
in whichso much land uncovered with water 
might be used; but it must be used in such 
a manner as not to affect the interest of 
riparian proprietors in the stream. Now, 
- the interest of a riparian proprietor in the 
stream is not only to the extent of pre- 
venting its. being diverted or diminished, 
but it would extend also to prevent thecourse 
being so interfered with or affected as to 
direct the current in any different way that 
might possibly be attended with damage at 
a future period to another proprietor.” 

So much as to interference with the alveus 
which is stated in the head note of: this case 
to be sacred. 

In Menzies v, Breadalbane (4) it was held 
that a proprietor on the bank of a river, 
having commenced the building of a 
mound, which, according to the opinion 
and report of an engineer, would if com- 
pleted, in times of ordinary flood throw the 
waters of the river on to the grounds of a 
proprietor on the opposite bank so as to 
overflow and injure them, should be res- 
trained by perpetual interdict from the 
further erection of any bulwark or other 
work which might have the effect of 
diverting the stream of the river in time of 
‘floods, i.e, ordixfary flood, from its ac- 
customed course and throwing the same 
upon the lands of the appellant. Lord 
Eldon, in delivering the judgment of the 
House (at page 4187) said:— 

“Tt is...unnecessary to trouble youre Lord- 
ships with any observations on the law of 
lngland............ because it is clear beyond 
ae (1828) 3 Bligh (N. s.) 414; 4 E. R. 1387; 32 R. R. 








*Page of (1866) 1 H. L. (Sc) [Ed] 
jPages of (1828) 3 Bligh (x. s.)—[Ed.] 
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.the possibility of doubt, that by the Law 
of England, such an operation (i. e., as that 
complained of) could not be carried on...” 

At p. 419 he then said:— 

“But let us see what is said on this 
subject by the institutional writers on the 
law of Scotland,” 

He then quotes with approval the follow- 
ing passage from Erskine’s Institutes: 

“When a river threatens an alteration of 
the present channel, by which damage may, 
arise to the proprietor of the adjacent or 
opposite ground, it is lawful for him to 
build a bulwark ripae muniendae causa 
to prevent the loss of ground that is 
threatened by that encroachment,” 


Lord Eldon then proceeds:—“so that 
the proprietor whose lands are threa- 
tened to be washed away, may, for the 


purpose of protecting his own propertyin a 
case of that description, raise a bank for 
his own security; but this bulwark must be 
so executed, as to prejudice neither the 
navigation, nor the grounds on the opposite 
of the river.” 

This right of navigation, however, is not 


a right of property. It is simply a right of 


way which must not be interfered with: 
Orr-Ewing v. Colquhowm (5). 

In Nield v. London & North Western 
Ry. (6), the defendants owned a canal 
which was threatened with an overflow 
into it of flood water from a neighbouring 
river, and, fearing damages to their premises 
situated on the banks ofthe canal, placed 
across the canal some planks rising up 
higher than the level of the water in the 
canal, which, being obstructed when the 
fiood increased, rose till it flooded the plaint- 
iff's premises. In an action. brought by the 
plaintiff to recover damages for this injury, 
it was held that the defendants were not 
liable on the ground that they had not 
brought on to the plaintiff's premises the 
water which did the injury, and that there 
was no duty on the owners of a canal an- 
alogous to that resting on the owners of a 
natural watercourse not to impede the flow - 
of the water down it. 

So much as regards fresh water streams. 
As regards theright of an owner of land 
whose land is exposed to the inroads of the 
sea, the case of Rex v. Commissioners of 
Sewers for Pagham (7), many times approved 


(5) (1877) 2 App. Cas. 839 at p. 846. 

(6) (1874) 10 Ex. 4; 44 L. J. Ex. 15: 23 W. R. 60. 

(7) (1828) 8 B. & ©. 355; 2 Man & Ry. 468; 6 L. J. K, 
B. (o. s.) 838; 108 E. R. 1075. ` 
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of, is a distinct authority. In delivering 
his judgment that most able and iearned 
Judge, Bayley, J., stated the rule of law in 
these words:— 

“Hivery land owner exposed to the inroad 
of the.sea hasaright to protect himself, 
and is justiied in making and erecting 
such works as are necessary for that pur- 
pose, andthe Commissioners (i. e., the de- 
fendants) may erect such defences as are 
necessary for the land entrusted to their 
superintendence. If, indeed, they made 
unnecessary or improper works, not with a 
view to the protection of the level, but with 
a malevolent intention, to injure the owner 
of other lands, they would be amenable to 
punishment by criminal information or 
indictment, for an abuse of the powers 
vested in them. Butif they act bona fide, 
doing no more than they honestly think 
necessary for the protection of the level, 
(i. e. the land they superintend) their acts 


are justifiable, and those who sustain 
damage therefrom must protect them- 
selves.” 


The last English ease necessary to refer 
to on this subject is that of Whalley v. 
Lancashire & Yorkshire Ry. Co. (8). It is 
somewhat peculiar in its features. The 
defendants were proprietors of a railway 
which ran along from east to west over a 
flat country on a low embankment. A ditch 
ran along on each side of this embankment 
for the purpose of draining the railway. 
The surrounding land sloped from south- 
east to north-west, so that the land on the 
north west side of the railway embankment, 
where the damage occurred, was at a lower 
level than on the south-east side of the 
embankment. The plaintiff was a farmer 
occupying lands on the north-west side, the 
lower side of the railway, but separated 
from it by other lands. belonging to other 
persons. By reason of an unprecedented 
rainfalla quantity of water which accumulat- 
ed on the south-eastern side of the embank- 
ment, was dammed up against it, and 


“ ultimately rose to sucha height as to ex- 


pose the embankment to danger. This 
water, if wes apparently considered, might 
possibly have percolated through the em- 
bankment, and,in no sense did the Com- 
pany, as did the defendant in Rylands v. 
Fletcher (9), bring the water upon or up to 


(8) (1884) 13 Q. B. D. 131; 53 L. J. Q. B. 285; 50 L. 


T.472: 32 W. R. 711; 48 J. P. 500. 
(9) (1868) 3 H, L, 330; 37 L.J, Ex, 161; 19 L. T. 


t 
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the Company s lands, but when the water 
had risen to such a height that the defend- 
ants thought it was necessary for the pro- 
tection of their embankment, they caused 
trenches to be cut in the embankment, 
through which the water was enabled to 
escape to the north-west side of the 
railway and from thence to flow into the 
adjoininglands and ultimately to the plaint- 
ifs land, damaging his crops. The case 
was tried before Mr. Justice Day and a 
Jury. The Jury found that the cutting of 
the trenches through which the water flow- 
ed was reasonably necessary for the pro- 
tection of the defendants’ property, that 


-it was not done negligently, and that the . 


plaintiff was injured by the water that so 
came through the trenches to the extent 
of £138 beyond what it would have been 
if the trenches had not been cut. On 
these findings the learned Judge gave 
judgment for the plaintiff for £130. Brett, 
M. R., deals in his judgment with the facts © 
of the case and the principles applicable 
to it. At page 137* he said:— 

“But then it is suggested that if a person 
has not brought the danger on his land it 
makes a difference. Soit does. If he has 
not brought the danger there, and without 
‘any actof his it breaks through his land 
on to his neighbour's land, I take it he is 
not liable. In that case both have suffered 
from acommon extraordinary danger, but 
one has suffered before the other; that is 
"BLL Steers In this case the water endanger- 
ed the embankment, and moreover it would 
have gone on to the plaintiff's land in any 
event, but then if it had been left alone and 
allowed simply to percolate through the em- 
‘pankment, even though all of it would have 
gone onthe plaintiff's land, it wouldhave gone 
without doing the injury which was done by 
reason of its passing through the cuttings 
which the defendants made. The defendants 
did something for the preservation of their 
own property which transferred the misfor- 
tune from their land to that of the plaintiff, 
and, therefore, it seems to me that they are ` 
liable.” 

Lord Justice Lindley, at page 140* of the 
report says: ‘It appears to me ...... this 
case is more analogous to the Scotch case 
of Menzies v. Breadalbane (4) Nield v. Lon- 
don & North Western Ry. (6) “It seems to 
me established by those cases that if an 
extraordinary flood is seen tobe coming 
upon land the owner of such land 
~*Page of (1884) 13 Q. B. DAHA) TT 


(90 1.6, 1985) 
may fence off and protect his land 
from it, and so turn it away, without 
being responsible for the consequences, al- 


though his neighbour may be injured 
_ by it. i A 


“Rex v. Commissioner of Swers for Pagham 
. (7) is another step in the same direction 
eat We must lvok“ at the broad question 
which is, whether .a land owner on whose 
land there is a sudden accumulation of 
water, brought there without any fault or 
act of his, is at liberty actively to let 
it off on to the land of his neighbour with- 
out making that neighbour any compen- 
-gaticn for damages, because the land- 
owner, by doing so, has been able to save 
his own property from injury? I can see 
no authority for. that, and it appears to 
me the general rights and duties of land- 
owners are decidedly against it.” 


Some point was made in this case to the 


effect that the stream alleged to have been 
stopped up was at best merely an artificial 
water-course and nota natural one. Inthe 
latter case the successive riparian owners 
have been each entitled to the unimpeded 
flow of the water in its natural course, 
and to its reasonable enjoyment as it passes 
through his land as a natural incident of 
the ownership of his land. In the former 
ease, however, any right of the owner to 
the’ flow ‘of the water must rest on 
prescription or grant from or contract with 
the owner of the land from which the 
water is artificially brought: Rameshur 
Pershad Narain «Singh v. Koonj Behari 
ayo Kensit v. Great Eastern Ry. Co. 
(11). an Nn 
There is, however, a well-established prin- 
ciple of law directly bearing upon this 
case and vitally affecting it, namely, that 
a water-course originally artificial: may 
have been made under such circumstances, 
and have been used in such a way that an 
owner ofland situate on its bank will have 
all the rights over it thata riparian owner 
would have if it ha@been a natural stream: 
Sutcliffe v. Booth (12), Holker v. Porrit (138, 


(10) (1879) 4 A. O. 121; 40. 633; 6 I. A. 37; 3 Sar P. 
O. J. 856: 3 Ind. Jur. 179; 2 Shome L. R. 194; 2 Ind. 
Dec. (x. s.) 402 (P_ C.). one bi 

(11) (1881) 27 Ch. D. 122 at p. 134; 541. J. Ch. 19; 
51 L. T. 862; 32 W. R. 885. 

(12) (1863) 32 L. J. Q. B. 136; 9 Jur. (x. s.) 1037; 139 
R. R. 744 


l 09.0818) 8 Ex 107; 42D. ‘J. Ex,85;- 21, W. R. 
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Bailey & Co. v. Clarks Son & Morland (14). 

It is not necessary inorder to apply the 
principles of these decisions to analyse the 
evidence in detail. Itwas proved by a 
Public Officer, the Superintendent of Land 
Records, and not contradicted, that this 
so-called canal went right up to the bound- 
ary of the appellants’ land; while onthe 
following five paragraphs of -the written 
statement of the respondents they practical- 
ly admitted the facts founding the charge 
against them, though at the same time they 
misrepresent the conduct and action of 
the appellants, These paragraphs run 
thus :— 

6. The said channel became wider and 
longer through erosion, with the result that 
the salt-water from Kyonkan Chaung over- 
flowed,on the lands of this defendant and 
of adjoining cultivators and caused damage 
thereto.” 

7. In order to prevent such damage in 
or before the year 1914 the first defendant 
admits there was a bund erecied across 
the said channel at a point whereit flows 
through the land of this defendant and 
others. Such erection was said to be by the 
permission of Maung Thi Hla, the then 
Township Officer of Bogale. 

S. Thesaid bund. gave way in or about 
the year 1916-17, and this defendant with 
his assistants repaired the bund formerly 
erected at thesame place where the original 
bund was erected without any objection 
on the part of the plaintiffs or any one else. 

9. On the Ist July 1917 the first plant- 


‘iff and other illegally trespassed on the 


first defendant's lands originally acquired 
and land purchased afterwards and opened 


‘the said bund, but the bund was erected 


again as there was no legal order and 
to Thugyi 
Maung Shwe Loon. 

10. Onorabout the 25th August, 1917, 
in pursuance of an order of the Deputy 
Commissioner of Pyapon, the said bund 
was opened, and after such date it has 
not been closed. 

The evidence and findings of the Judges 
upon these statement establish, as will 
presently be shown, that the defendants 
themselves erected the bund referred to 
in thesecond as well as in the third of 


these paragraphs. To effect this work they > 


must have gone in upon the alveus of the 


(14) (1902) 1 Ch. 649 at pp. 664, 669, 673; 71L Ji 
Ch. 396; 50 W. R. 511; 86 L, T. 309; 18 T. LR. 
364, i - 


` 


s ri 
04 e 

canal closed up with this dund the eye 
of the bridge what was the outfall of the 
canal into the sea, and thus have offended 
against the law as laid down in the English 
cases. The District Judge framed for 
himself certain issues and answered them 
thus: To the second issue he gave the 
answer that the canal was not a Govern- 
ment constructed work, but was for a long 
time before 1906-1907 a naturally-formed 
channel. The third issue so framed ran, 
“Did this canal facilitate the free out-flow of 
rain water from the plaintiffs’ (appellants’) 
paddy lands?” His answer ran thus: “There 
cannot be any doubt that as all the parties 
admitted the canal takes the water into.the 
Kwin from the Kyonkan Creek at flood tide, 
and takes the water out from the Kwin into 
the creek at ebb tide, therefore, a certain 
extent of rain water must find its way into 
the Kyonkan Creek as a natural conse- 
quence.” And, again, “there cannot be any 
doubt as to the motive of the defendants 
that they erected the bund and closed the 
canal to protect their own fields from salt- 
water ; but there cannot also be any doubt 
that the stoppage of the out-flow at ebb tide 
caused the excess water to remain in the 
fields of both the parties.” He answers the 
fifth issue in the following words: the 
“weight of evidence is clearly in favour of 
the plaintiffs,” and I would [thus] answer 
the fifth issue. 

He further finds that Map 2A makes it 
clear that the channel had been in existence 
before the year 1906 1907, and that there 
was no canal construction by any one. He 
ultimately gave a decree in favour of the 
appellants for Rs. 8,821-4-8. No case has 
been made that these damages were ex- 
cessive in amount,if the legal wrong com- 
plained of had been actually committed. 
There was ample evidence in the case to 
sustain the findings of the District Judge if 
he believed the witnesses who gave it, as 
apparently he did, having seen and heard 
them. It appears to their Lordships plain 
that the access of some salt water from the 
creek through the eye of the bridge into the 
canal twice in the twenty-four hours in 
flood tide does not resemble in any way 
those incursions of the sea dealt with in 
Rex v. Commissioners of Sewers for Pagham 
(7) and still less did the closing up of the 
eye of the bridge, by this bund, and in 
_seasons of heavy rain the ponding up of 
the fresh water in the canal, so that lands 
higher up the stream were flooded resemble 
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those necessary precautions which a 
landowner whose land is at the mercy of 
these incursions, of the sea is entitled to 
take to protect his. property. If the stop- 
ping up of the outfall of the canal was justif 
able by reason of this access of some salt 
water at flood then every fresh-water tribu- 
tary to a tidal river could be closed up at 
its. mouth to prevent the like consequences. 

Both the cases Abdul Hakim v. Gonesh 
Dutt: (1) and Sankarappa Naicker v. 
Pari Naicker (2) referred to, in. the 
third reason for the appellants’ appeal 
deal with surface. water, the rain which 
falls on agticultural land not with water- 
courses ofany kind. They are irrelevant, 
therefore, to the questions in controversy 
in this case, and, are not in conflict, it ap- 
pears to their Lordships, with any of the 
English cases cited. : 

The respandents, appealed, and on the 
appeal the learned Judges of the Chief 
Court of Appeal seem to have taken a course 
as unwise as it was extraordinary. The 
appellants had undoubtedly in. para. 4 
of their plaint stated.that the. Government 
had in the year 1913 dug this canal, shown 
by letters A,B, C, D, on Ex, “A.” That 
was no doubt.found to be ‘untrue, but, no 
evidence whatever was given to show that 
the Government had any. jurisdiction or 
authority to do, such a thing, and what is 
much more important that if they had such 
authority an action could not be brought 
for any injurious consequence resulting to 
individuals from its: execution. : 

That paragraph of the plaint, is followed 
by two others, Nos. 5 and 9 

5. The said canal thus facilitated the 
free out-flow of the rain water from the 
plaintiff's, paddy lands. aforesaid into. the 
said Kyonkan Chaung and. rendered culti- 
vableallthe landssituate in Kasaung N gotto 
West Kwin and Sakangyi South (A) and 
®) Kwing, which adjoin the said Kamakalu 

win: 

9. The, plaintifis.have been informed and 
verily believe that daring. the, month of 
Kasow or Nayon, 1279 B. E., the first defend- 
ant’s tenants and servants by order of the 
first defendant and the defendants Nos. 2 to 
8 closed the said canaliat-the point B shown 
in-red.ink in the plan Ex: A. 

The alleged wrong for which the plaintiffs 
claim damages was the stopping up bya 
bund of, the out-fall of the canal, by which 
means the water of the canal, having been 
denied: escape at the proper place, was 
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ponded up, flowed back, and flooded their 
lands. The identity of the body er person 
which or who actually formed the eanal 
wasa matter wholly irrelevantto the mat- 
ters in issue. It did not form even an 
ingredient in the cause of action, and there 
is not an averment in the plaint to show 
that the plaintiffs did not rely upon the 
canal being an old natural water-course 
enlarged, but new or artificial, The plaint 
is entirely consistent with ‘their ‘relying 
upon the one thing or the other, as suited 
them best. 

Yet strange to say, ‘one of the learned 
Judges in -the Chief Court (Mr. Justice 
Duckworth) considered that this statement 
as to the digging -of ‘the canal by the 
Government :was ‘a matter of stich vital 
importance, that tle judgment of the 
District Judge should be reversed, and his 
decision in the plaintiff's favour be over- 


ruled because this allegation ‘had not been. 


proved. 4 

In justice to Mr. Justice Duékworth,-the 
following passages from his judgment 
should‘ be quoted :— 

“Thave only toadd a few remarks. ‘It 
appears toome that the -plaintiff-respondent 
Maung ‘Bya set up a certain ease in his 
pleadings, by “which he ‘must either ‘stand 
orfall. It isclear, from his 'plaint, that his 
case was that, until Government made a 
canal, the lands which belongto-him were 
unworkable, but ‘that,-after Government 
made‘a canal connecting the Fishery ¢réeks 
with the Kyonkan Chaung, his fields be 
came culturable. Further, -he contended 
that owing to the -appellant’Mating Tet 
closizig' this. canal, atthe Kyonkan Chaung 
end,-by a-bund, in 1917 he suffered certain 
damage through his fields ‘beeoming 
inundated.” 

It doés not appear to their ‘Lordships 
that-thisis at all an accurate or ‘fair con- 
struction of the plaint of the appellants. 

‘THe learned Judge then, proceeds :— 

“ In fact treating this channel, as I think 
we ‘must,-as a-nafural watercourse [see 
Maung Kaw Lav. Maung Ke (15)}we fing 
that appellant is a tipdrian’ propriétor, 
whereas the respondent, is not. 

“ This is only view of the case which can 
beinferred from: the. evidence: . 

“This would. go to show that the, map. of 
1906, was right, and that what was ‘done in 
1913 was to clean up flooded areas and 
a 35-Ind. -Cas, 356; 8 L. B, R. 55679 Bur. L. T, 
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deepen a natural watercourse, and not to 
creat a new one, involving the forefeiture of 
the riparian owners’ rights.” 

The last paragraph, the different portioris 
of which seem scarcely consistent with each 
other, runs thus :-— 

“Tt is quite unnecessary to consider any 
other points. The respondentset up a-case 
which he failed to prove, and obtained a 
decree before the District Court on a case 
which he had not pleaded. It is settled law 
that a plaintiff must not be permitted to 
succeed on a case which he has not put 
forward directly or indirectly in his plaint. 
Further, it is apparent that the learned 
Judge of the District Court took a mistaken 
view of the facts, his chief error being his 
overlooking the fact that respondent's lands 
drew no advantage whatever from this 
channel until it had opened a way through 
the road bund into the Kyongkan Chaung 
and that only some four years prior to any 
cause of action having arisen, 

“I concur with my learned brother in 
allowing the appeal with costs, and ‘in the 
decree passed by him, including special 
costs to Messrs Leach and Lentaigne 
Junior,” 

The passage appears to suggest that a de- 
fendant who diverts or stops the flow ofa 
natural water-course and thereby floods the 
lands of a riparian owner is not to be held 
responsible in damages for the wrong unless 
he, the defendant, has made a profit by it. 
In their Lordships’ opinion such a doctrine 
is unsound. i 

The other learned Judge, Mr. Justi 
Maung Kin, deals with this point a aki 
differently. He says :— 

“The finding that the canal was not one 
made by the Government is not contested 
before us. Itis, however, contended ihat 
plaintiff had the right to the undisturbed 
flow of water from his land through the 
canal into the Kyonkan Chaung on the | 
ground that the canal is a natural water-way, 

“ It is doubtful whether the learned Dis- 
trict Judge was rightin giving a decree 
upon acase not setup by plaintiff in his 
plaint. The basis of the suit as described in. 
the plaint is that the canal was dug by the 
Government for the benefit of the cultivator. 
and that it, in fact benefited them, because 
it drained the surplus rain water from ` 
plaintiff's land.” 

This, as has been already pointed out: is 
nota true construction of the appellants 

case and contention, Hi E 


` 208- ? 

The learned” Judge then proceeds ‘to 
add :— 

“Imay add that there is no equity in 
favour of plaintiff. He had not derived any 
benefit before the depression became 
sufficiently wide and deep toallow of its 
carrying water coming from the direction of 
his land, and when the bund was built by 
Government, there was no 
thinking that that waler would flow in the 


. direction of the bund. But the defendants 


haveall along enjoyed the benefit of the 
existence of the bund, . because it has 
prevented blackish water coming to defend- 


ant’s land from the. Kyonkan Chaung. Ido ` 


not see any justice in allowing plaintiff's 
claim to remove the bund for “the benefit 
of his land; unless he has a natural or 
prescriptive right to make it. I have held 
that he hasno natural right, and sufficient 
time has not elapsed for a prescriptive 
right to ripen. 


“ For the above reasons I would allow the 
appeals Nos. 183. and 188 of 1919, with 
costs.” 

It appears to their Lordships difficult to 
understand what the learned Judge meant 
by the first of these paragraphs. 


Their Lordshipsare quite unable to concur 
with the learned Judges of the Chief Court 
in the views they have taken of the rights 
and liabilities of the parties litigant in this 
case. They think these views are conflicting 
inter se, unsound and misleading. To gather 
together the points fully dealt with “above 
it may be said that in their Lordships’ view 
ib: is clearly established (l) thata raised 
road or bund ran transversely across the de- 
pressed ground through which flowed the 
‘channel of water, and was properly provided 
with. a gap for the flow and a bridge over 
the channel, (II) that the bund thus provid- 
ed with an eye and a bridge to permit the 


` inflow and out-flow of water was interfered 


with by the respondent who filled up the 
eye and channel course thereat and convert- 
ed an innocuous bund intoa dam, which 
dammed back the water on to the appellant’s 
land, and that in law. (IlI) the respondents 
are responsible for the damage thus 
caused to the appellant’s property. They 
think the judgment appealed from was 
erroneous and ought to be set aside, that 
the decision of the District J udge was right 
and should be restored, and will humbly 
advise His Majesty accordingly. The res- 
pondents mus? pay the costs ofthe appel- 
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lants in the hearing of the Chief Court and 
of this appeal. 


s. D. Appeal allowed. 
Solicitors for the Appellants :—Messrs. 
Light & Fulton. 


Solicitors for the Respondents: --Messrs. 
H. Hilberry & Son. 


MADRAS HIGH COURT. 
Civin, ApPsaL No. 223 or 1923. 
December 11, 1924. 

Present :—Mr. Justice Phillips and 
Mr. Justice Krishnan: 

I. L. LAKSHMANA AND OTHERS 
 — Daren oants Nos. l To 6---APPELLANTS 
VETSUS 
V. V, C. RAMALINGA MUDALIAR 
"AND Sons Fiem THROUGH THEIR PARTNER 
CHINNAPPA MUDALIAR—Deuranpants 

; — RESPONDENTS. ; 

Vendor and purchaser—Vendor agreeing to purchase 
goods from third persons—Tender--Goods not in ven- 
dor's physical possession, effect of—Repudiation of 
coniract, effect of—-Advance, whether can be recovered— 
Damages. 

Plaintiffs agreed to purchase 50 bales of yarn of a 
particular brand from the defendants from out of a 
lot which the latter had agreed to buy from L & 
Sons who in their turn had agreed to buy from 8 & 
Sons. Defendants gave intimation to the plaintiffs of 
the arrival of “two bales out of the bales mentioned 
in the contract letter,” but the latter ignored the 
intimation. Reminders were sent by the defendants 
stating that L & Sons had intimated to them that the ' 
terms of the contract would be enforced and that the 
defendants were giving intimation to the plaintiffs, 
accordingly.. In a suit by the plaintiffs to recover from 
the defendants the amount of the advance paid by 
the former in respect of the contract: 

Held, (1) that the~description of the goods men- 
tioned in the letter of intimation sent by the plaintifis 
was sufficiently definite and must be presumed to 
correspond to that in the contract; |p. 207, col. 2.] 

(2) that it was not a condition precedent to delivery : 
by defendants to plaintiffs that there should have 
been actual delivery to‘each of the prior purchasers 
in turn, and that the tender by the defendants. was, 
therefore, good and valid and plaintiffs committed a | 
breach of the contract by failing to take delivery; 
Lp. 208, col. 1.) 

(3) that the plaintiffs’ breach of contract as to the 
lots tendered amounted to a repudiation of the whole 
contract and the defendants were not bound to tender 
the rest of the goods under the contract; [p. 209, col. 1.] 
e(4) that the ‘plaintiffs’ suit must fail inasmuch as 
the amount of damages which the defendants could . 
have claimed was in excess of the amount of-the . 
advance claimed by the plaintiff. [p. 209, col. 2.] ; 

Bowes v. Shand, (1877) 2 A. C. 455; 46' L. J. Q. B. 
561; 36 L. T. 857; 25 W. R. 730, referred to. . . 

A. S. No. 150 of 1922, followed. 

Ramier v. Runa Cheena Mana Navanna Ona and 
FR 78 Ind. Uas: 326; 19 L. W. 654, dissented 

rom.: 


Appeal against a decree of.the Court of 
theSecond Additional Subordinate Judge, : 


[oò Í. ©. 1925] 


Madura, in O. S. No.78 of 1922 (Original 
Suit No. 81 of 1924 on the file of the Court 
of the Subordinate Judge, Madura.) 
Mr. C. V. Anantakrishna Iyer, for the 
Appellants. ` 
Mr. N. Chandrasekara Iyer, for the Re- 


spondents. 
JUDGMENT. 

Philips, J.—In this case the plaintiffs 
have brought the suit to recover the ad- 
vance of money paid in respect of a con- 
tract for yarn. The contract is evidenced 
by Ex. A and was entered into on the 
1¥th August 1918. The plaintiffs agreed 
to purchase 50 bales of Madura Meena-. 
kshi Brand Yarn No. 40 at Rs. 14-70 per 
bundle. On the 23rd of September, 
the defendants sent intimation to the 
plaintiffs that two bales according to. 
the contract had arrived and on the 
Ist of October they gave intimation of 
arrival of another bale. Plaintiffs sent no 
answer to thisintimation and consequently 
on llth October 1918, defendants wrote 
a reminder in which they said that their 
vendors Lakshmana Jyer and Sons had in- 
timated that the terms of the contract would 
be enforced and added “we tco give intima- 
tion to you accordingly” In this letter they 
asked the plaintiffs to pay for and take 
delivery of the bales at once. A similar 
request was again madeon 16th October 
1918 and finally a third letter was 
written on 3th November 1918 asking 
the plaintiffs to pay the money with 
interest on receipt of the letter and 
take delivery of the said bales. After 
that there was no further correspondence 
in the matter and what happened has to 
be inferred from the conduct of the parties. 
Plaintiffs sent no reply atall to any one of 
these letters either orally or in writing but 
ignored them completely. 

The first question we have to determine 
is whether there was a proper tender of the 
goods by the defendants. Exhibit. B informs 
the plaintiffs that “two bales out of the 
bales mentioned in our varthamanam letter 
of 19th August 1918 have arrived.” Ane 
objection to this was taken that it does not 
give any description of the bales so as to 
enable plaintiff to ascertain what the bales 
were. But inasmuch as it refers to the 
contract of the 19th August under which 
the bales were tendered, it is quite clear 
that it amounts to a tender of contract 
goods and it was open tothe plaintiffs, if 
they suspected the truth of that assertion, 
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to ask for an inspection or for an oppor- 
tunity of verifying the facts. As it stands, 
itis an unconditional assertion by the de- 
fendants that the goods tendered were of the 
description mentioned in the contract, and 
unless there is anything to show the con- 
trary, we must take it that they were of the 
description in the contract. 

A second objection is taken that the 
contract provides “for the receipt of bales 
through the said persons, namely, the pur- > 
chasing merchants in the chain of contracts, 
namely Lakshmana Iyer and Sons, the de- 
fendants’ vendors, and K. M. Subbier and 
Sons, the vendors of Laksmanna Iyer and 
Sons, anditis argued that unless each of 
these merchants actually took delivery of 
the bales and had physical possession 
thereof, there would be a breach of the 
contract in delivering those bales. Reliance 
is placed on Bowesv. Shand (1) a case in 
which goods had to be sent by shipments 
on a particular date and it was held that 
when they were shipped on a later 
date, they did not answer the description 
of the contract. Another case relied on is 


- Ramier v. Runa Cheena Mana Navanna Ona 


d Bros (2) to which I was a party and it 
was there held cn the recitals in the ecn- 
tract note that it was one of the conditions 
precédent that there should have been 
actual delivery to each of the purchasers 
in turn. The contract in that case is 
somewhat more particularised than in this 


“and I held thatthe language of the con- 


tract was such thatit was capable of bear- 
ing this interpretation of a condition pre- 
cedent as held by the other Judge in the 
case, and consequently didnot dissent from 
his view. After hearing arguments in this 
case, I now feel that perbaps I should have 
given effect to my doubt in the matter, but 
in this case Jam clearly of the opinion 
that there-is no condition precedent as to 
delivery. The goods ordered were the goods 
which came from the Mill and those very 
goods were tendered by the defendants. 
There can, therefore, beno mistake in the 
description as was the case in Bowes v. 
Shand (1) and alsoim another case in this 
Court, i.e., Sivarama Aiyar v. Subbieh & 
Sons (3). Here the goods were the same 
and the only argument that could be put 


(1) (1877) 2 A.C. 455; 46 L. J. Q.B. 561; 36 L. T. 
857: 25 W. R. 730, 

(2) 78 Ind Cas. 326; 19 L. W. 654. 

(3) 70 Ind. Cas, 346; 15 L. W. 9; (922) A. L Re 
GLY 28, i < 


forward is that there was a condition pre- 
cedent, namely, that those goods should be 
earted from warehouse before they were 
actually delivered tothe plaintiffs. I donot 
think itcan be contended that that was an 
essential condition of the contract and that 
simply because goods had not been put 
into a cart and taken out again two or 
three times, these goods could be refused 
as not answering tothe description on the 
‘contract. A similar case has recently been 
decided by another Bench of this Court, Ap- 
peal No. 150 of 1922, and there the view was 
taken dissenting from Ramier v. Runa 
Cheena Mana NavannaGona & Brothers (2) 
that physical delivery to each merchant in 
turn was unnecessary. With that view I 
agree. The tender, therefore, was good and 
by refusing to accept the goods, plaintiffs 
have committed a breach of the contract. 
The next question arises whether by this 
breach they have repudiated’ the whole 
contract. We see that a tender was made 
on two occasions of separate lots of yarn 
and that, on three subsequent occasions, 
the defendants wrote reminders, in effect 
fresh tenders, to the plaintiffs and received 
noreply at all. 
defendants draw except thatthe plaintiffs 
did not intend to carry out the contract ? 
The market was falling and plaintiffs had 
good reason for refusing to carry out the 
contract and, consequently, this was a 
very legitimate inference. Defendants con- 
sequently never tendered any more goods 
and this fact is sufficient to show that they 
accepted this repudiation when coupled 
with the fact that they retained the advance 
given by the plaintiffs. lt is thus clear 
that they treated the contract as at an 
end as they were justified in doing. This 
does not necessarily forfeit the advance 
paid by the plaintiffs at the time of the 
contract, but it appears from the finding 
ofthe Subordinate Judge that, if defendants 
had claimed damages they would have been 
enabled to make good their claim for a very 
much larger amount than the advance they 
received; consequently plaintiffs are not 
entitled to any refund'of this advance. 
The appeal is allowed and the plaintiffs’ 
suit dismissed with costs throughout. 
Krishnan, J.—I agree with my learn- 
ed brother that this appeal succeeds and 
that the suit should be dismissed with 
costs as ordered by him. . My learned 
brother has dealt with the points raised 
by the learned Vakil before us on the 
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question whether the tender was: a proper 
tender or not. But the learned Subordinate 
Judge has taken two other objections which 
may also be noticed; he says because Exs. 
B and ©, documents under which the : 
intimation of arrival of goods was given to 
the plaintiffs, did not mention exactly where 
the goods were and also because they did 
not show that the defendants had. not the 
bales in their disposal or control, the two 
letters, Exs. B and C, could not be treated 
as proper letters of tender. .I am unable’ 
to agree with the view taken’ by the 
Subordinate Judge. ` It was not, necessary 
for the defendants to have intimated to 
the plaintiffs exactly where the goods were 
to be found. If the plaintiffs wanted to 
know where those goods were, it could 
have been easily done by their asking as 
to where the goods were and they could 
have then gone ‘and inspected the goods. 
Asa matter of fact, they took no steps 
whatever. They ignored all the letters from. 
the defendants. ` 

As regards the second point there -is 
nothing to show that, if the plaintiffs 


“ wanted the delivery of the goods‘ and were 


prepared to pay for the goods, there would. 
have been any difficulty in giving them 
delivery. The bales were evidently with 
Subbier because they were afterwards sold 
by Subbier and he was under a contract. - 
to supply to Lakshmanna Iyer and Sons and 
Lakshmanna Iyer to the plaintiffs. This: 
objection could not, therefore, be said to be 
well-founded. The other objections to‘the 
tender have already heen dealt with 
by my learned brother. I may add that . 
for the disposal of this case it is sufficient 
for usto rely upon the recent ruling of the 
learned Chief Justice and Srinivasa 
Iyenger, J., ' in Appeal’ No. 150 of 1922. 
They held that it was not necessary for the 
defendants to have actually got physical 
possession of the bales. The view to the 
contrary taken by Venkatasubba Rao, J., in. 
Ramir v. Rana Cheena Mana Navanna Oona 
and Brother (2),has not been followed in 
that case and with all. respect to tha 
learned Judge, Ido not think it ‘isright;, 
if he meant to lay down generally that in’ 
all cases of this kind of contract it is 
necessaiy for the person selling to gét' 
actual possession of the goods before‘ke 
could.-make: a proper tender. It may be ôn 
the facts of that particular case the ruling. 
can be supported; but itis not necessary 
for me to express. an opinion on that.-point,: 


(80 4. ©. 1998) 

Then as regards the tender of the 47 
bales which the Sub-Judge thinks should 
have been tendered, I am in agreement with 
my learned brother thas it was not necessary 
as the repudiation of the contract by the 
plaintifis in not having taken delivery of 
the three bales shows that they were not 
going to accept any goods at all. Their 
conduct was not peculiar to the particular 
three bales, but indicated generally that 
they were not going to be bound by the 
contract ;and that, for a very good reason, be- 
cause the market was going down very rapid- 
ly and it was in their interests to get out of 
the contract. It was not necessary on the 
part of the defendants to have actually 
sent a notice to the plaintifis that they were 
treating the failure to accept delivery of 
the goods tendered by the plaintiffs as 
amountiug to a repudiation of the whole 
contract. If they were keeping alive the 
` contract they should have under s. 39 of 
the Contract Act sent an intimation to 
that effect, but to accept the breach as 
putting an end to the contract, further 
intimation is not necessary. The contract 
of the defendants shows that they did 
accept the breach by failure to accept 
delivery of the goods as a breach of the 
whole contract and they subsequently did 
not treat the contract at all as subsisting. 
The letter of the 30th November on which 
much reliance has been placed by the 
learned Vakil for the plaintiffs as showing 
that the contract was kept alive up to that 
date does not seem to have such effect. It 
was a conditional offer which the defend- 
ants made to the plaintiffs to waive the 
breach committed by the plaintiffs. 
If the money was paid and delivery 
taken at once as proposed, no doubt, 
the breach would have been waived, but 
as the plaintiffs failed to accept the offer it 
fell through and the original breach of 
contract remained. In these circumstances 
I agree with my leamed brother that the 
contract was broken by the plaintiffs by not 
taking delivery when the three bales were 
tendered and theirfailure showed that they 
were treating the contract as broken and it 
was not thereafter necessary for the defend- 
ants to tender any goods in pursudnce 
of the contract. The question, therefore, 
whether goods were available to make such 
a tender or not is quite irrelevant. 
_ As regards damages, it is clear that, if the 
defendants were entitled to damages, the 
same would be much more than the money 


Ak 
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in their hands as advance paid by plaintiffs, 
I agree that the suit.must be dismissed and 
the appeal allowed with costs. š 

V. N. V. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- ` 
| SIONER’S COURT. 
Sgconp CIVIL APeBAL No. 479 or 1923. 
June 19, 1924. 
Present :—Mr. Kinkhede, A. J. C. 
E. L RAILWAY COMPANY— DEFENDANT 
—APPELLANT 
VETSUS 
BADRILAL-—PLAINTIFF —RESPONDENT, 
_ Second appeal—Finding of fact, whether can be 
impeached—Kvidence, consideration of-- First slppel- 
late Court, position of. 

The mere fact that upon the documents and evi: 
dence placed before the learned District Judge the 
High Court would have come toa different conclusion 
isno ground for second appeal, it is precisely this 
revision of evidence which is excluded by the limited 
character of u second appeal (7bib,} i 

Nafar Chandra Pal v. Shukur Sheikh, 51 Ind. Cas. 
760; 45 I. A. 183 at p. 189; 46 C. 189; 23 ©. W, N. 305: 
9 L. W. 552 (P. C.), relied on. ' 

l there is evidence to be considered the decision 
of the second Court, however unsatisfactory it might 
be when examined, must stand final. Ip. 210, col. 1.) 

Hast Indian Railway Company v. Changa Khan, 28 
Ind. Cas: 215; 42 C. 888; 19 ©. W. N. 1034; 22 C L 
J. 212, followed. È 

Given certain set of facts, from which two ine 
ferences are possible it is opan to the first Appel- 
late Court tc draw any one of them. [ibid. 

Rajaram v. Ganesh Hari Karkhanis, 21 B. 91; 11 
Ind. Dee. (x. s.) 63, followed. ; 


Appeal against a decree of the District 
Judge, Saugor, in Civil Appeal No. 48 of 
1923, dated the 28th July 1923. 

Mr, P. Lobo, for the Appellant. 

Sir B. K. Bose and Mr. V. Bose, for the 
Respondent. 

JUDGMENT.—This_ second appeal is 
filed by the Kast Indian Railway Company 
against a decree passed by the District 
Judge, Saugor, confirming in material partia 
culars the decree passed by the Sub Judga 
for the amount of loss sustained by plaints 
iff for short delivery of 122 tins of ghee out 
of 3:6 tins entrusted for carriage to Howrah. 
It is contended that the findings arrived 
at by the lower Appellate Court are based 
on conjectures and cannot, therefore, be 
accepted as correct, or bind this Court of 
second appeal. 
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The whole of the argument addressed by 
the learned Pleader for. the Company was 
aimed at showing that the theft of the 122 
tins of ghee which occurred according to 
the findings of the District Judge, at Kal- 
haria, must have taken place while the 
` train was in motion and running between 
Arrah and Kulharia. Whether the train 
was in motion or stationary when tle 
theft took place is, therefore, the point 
which requircs a decision in this second 
appeal, 

Given certain set of facts, from which two 
inferences are possible it is open to the 
first Appellate Court to draw any one of 
them, vide Rajaram v. Ganesh Hari Kar- 
khanis (1) and his decision will not be open 
to challenge in second appeal. Their Lord- 
ships of the Privy Council discountenanced 
the practice of undue interference in second 
appeal with findings of facts duly supported 
by evidence proper for'consideration. They 
have expressed their disapprobation in the 
following passage of their judgment in 
Nafar Chandra Pal v. Shakur Shaikh (2), 
The mere fact ‘that upon the documents 
and evidence placed before the learned 
District Judge the High Court would have 
come toa different conclusion” is no ground 
for second appeal, “it is precisely this re- 
vision of evidence which is excluded by the 
limited character ofa second appeal.” 

. In Hast Indian Railway Company V: 
Changa Khan (8) it was held that after there 


has beena decision of fact in the two Courts. 


of original and first appellate jurisdiction 
the High Court cannot entertain a second 
appeal upon any question as to the sound- 
ness of findings of fact by the lower Appel- 
late Court. Ifthere is evidence to be con- 
sidered the decision of the second Couit, how- 
ever unsatisfactoryit might be when examin- 
ed, must stand final. 

In view of this state of the law NE 
second appeals, Ithink, 1 am precluded from 
considering the soundness of the findings 
arrived at by the First Appellate Cotirt on 
the ground that they were based on conjec- 
tures which is not the case. 

The District Judge has held that a 
theft by the Railway servants while the 
train was stationary at Kulharia was 
more probable than while it was running 


218.91; 11 Ind. Dec. (x. 8.1 63. 
) 51 Ind, Cas. 760; 45 L A. 183 at p. 
23 


189; 46 G. 
18d: C. W. N°345; 9 L. W. 552 (P. C). 

(3) 28 Ind. Cas, 245; 42 O, 888; 19 O. W, N. 1034; 22 
QL, J. 212, 
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between Arrah and Kulharia andin view 
of the several circumstances discussed by 
him, I think this conclusion is perfectly 
correct and is not liable to challenge in 
second appeal. 

Certain new points were sought to be 
urged for the first time in second appeal 


but I do not think I will be justified in 


allowing them to be pressed. 

On the whole the case has been rightly 
decreed and the decision must stand. The 
appeal fails and -is dismissed with costs. 
Costsin the lower Courts will be paid ag 
already ordered. 


K. S. D, Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Sxconp Civin APPEAL No. 493-B or 1922. 
March 19, 1924, 
Present:—Mr Kotval, A. J. C. 
CHOTURAM BHIKRAJ—Puaintirr— 
APPELLANT 
versus. 

NARAYAN AXD OTBERS——DEFENDANTS— 
RESPONDENTS. 

Hindu Law—Alienation—Debt previously secured on 
joint family property, whether antecedent—Practice 
—Deeree correct according to Privy Council ruling— 
Appeal—Subsequent change—Decree, whether should be 
confirmed. 

A debt previously borrowed on the security of the 
joint family property is an antecedent debt for which 
the joint family property. is liable. [p. 21], col. 1.] 

Brij Narain Hai v. Mangla Prasad Rai, nt ind. 
Cas. 689; 21 A. L. J. 934; 46 M. L.J. 23; L. T. 
l; 28 0. W. N. 253; (1924) M W. N. 68; 19 Le W. 72; 
2 Pat. L. R. 41; 10 O.& A. L, R. 82; (1924) A.I R. 
(P. C.) 50; 33 M. L. T. 457; 46 A. 95; 26 Bom. L. R. 
500; 110. L. J. 101; 51 I. A. 129; 1 0. W. N. 48; 
41 O. L. J. 232 (P. C.), followed. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
280; 39 A. 437; 44 I.A. 126; 210. W. N. 698; 1 P. L. 
W. 557; 15 A. L. J. 437; 19 Bom. L. R. 498; 26 C: D. 
J. 1; 33 M. L. J. 14; (1917) M. W. N. 439; 22 M. L.T. 
22; 6 L. W. 213 P. CO), not followed, 

Whenever the Privy Council lays down a principle, 
in theory it only declares what is and has always 
been the law, any previous declaration not in conso- 
nance with its present declaration not having been 
the Jaw at all [ibid.] 

Therefore, a decision of the lower Appellate Court 
which was right according to the view of the law then, 
prevailing is liable to be set aside in second appeal 
if a subsequent ruling of the Privy Council takes a 
contrary view. [ibid.] 


Appeal against a decisien of the Dis- . 


trict Judge, Amroati, in Civil Appeal No. 19 
of 1922, dated the 5th of August 1922, 
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Mr. W. R. Puranik, for the Appellant. 

Mr M. R. Bobde, for ihe Respondents. 

JUDGMEN T.—Acco: ding to the inter- 
pretation put upon Sahu Ram Chandra 
v. Bhup Singh (1) the decision of the lower 
Appellate Court that the debt previously 
borrowed on the security of the joint 
family property is not an antecedent debt 
for which the joint family property is 
liable is correct, but in view of the re- 
cent decision of their Lordships of the Privy 
Council in Brij Narain Rai v. Mangala 
Prasad Rai (2) in which Sahu Ram 
Chandra’s case (1) is reviewed, it must now 
be held that the debt is such. 

The facts of the present case so far as 
the question of the antecedency of the 
debt is concerned are materially the same 
as in Brij Narain Rai v. Mangal Prasad 
Rat (2).. 

It is contended by the respondents’ 
learned Pleader that the decision of the 
lower Appellate Court which was right 
according to the view of the law then pre- 


vailing in this Court should not be set aside ” 


because of the subsequent ruling of the 
Privy Council, But the question is not 


whether the decision would have been con- - 


sidered right when it was given but whe- 
ther it should be now confirmed by this 
Court as right. The contention is based 
on the notion that the Privy Council has 
altered the law, and the alteration does 
not affect the decision which is correct 
under the law as it was before its alter- 
ation. This notion is not correct. When- 
ever the Privy Council lays down a prin- 
ciple in theory it only declares what is and 
has always been the law, any previous 
declaration not in consonance with ita 
present declaration not having been the 
law at all. l 
The appeal succeeds. The plaintiffs’ suit 
will be decreed for the amount elaimed 
with the exception of Rs. 33 against 
the whole of the joint family property 
mortgaged witlf costs in the First 
Court. I fix the 19th September 1924,a3 


as 
> 
land 


nd. Cas. 280; 39 A. 437; 44 I. A. 126; 21 C. 
; 1 P. L. W. 557; 15 A. L. J. 437; 19 Bom. 


N 

5P. L. T. 1; 28 0. W.N. 253; (1924) M. W. N. 68; 19 
L. W. 72; 2 Pat. L. R41; 10 0. & A. L. R. 82 
(1924) A. L R. (p O.) 50; 33 M. L, 'T. 457; 46 A. 95; 
96 Bom. L. R. 509; 11 O. L. J. 107; 51 I. A. 123; 1 O. 


. W, N.48; 41 C. L J. 232 (P, CO), 
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the date by which the amount should be 
paid to the plaintiff by the defendants, 


_ Under the circumstances of the case I 


direct that the costs in this and the lower 
Appellate Court be borne by the parties as 
incurred. 


K. S. D. Appeal accepted, 


CALCUTTA HIGH COURT. 
FULL BENCH. 
FuLL Bencu Rererence No. 1 or 1925 
. IN ` 
APPEAL FROM APPELLATE Decree No, 536 
oF 1923. 

July 22, 1925. h 
Present:—Justice Sir Hugh Walmsley, Ka, 
Justice Sir Ewart Greaves, Krt., 

Mr. Justice C. C. Ghose, Mr. Justice 
B. B. Ghose and Mr. Justice Mukerji. 
KAILASH CHANDRA MITRA— 
DuFENDANT—APPELLANT 
versus 
BROJENDRA KUMAR CHAKRAVARTI 


AND ANOTHER—PLAINTIFFS—RESPON DENTS, 

Landlord and tenant—Rent suit, whether maintain- 
able against some heirs .of deceased tenant—Liability 
to pay rent—Tenants-in-common, rights and liabilities 
of—Joint and several liability—Contract Act (IX of 
1872), s. 48, applicability of-—Civil Procedure Code 
(Act V of 1908), 0.1, rr. 6,9, 10 (2)—Court's duty— 
Amendment—Dismissal. 

By the Full Bench (C, C. Ghose and Mukerji, JJ. 
dissenting):—A suit for rent is maintainable against 
some of the heirs or successors-in-interest of o 
deceased tenant without bringing all the heirs and 
successors-in-interest on the record. [p. 213, col. 1; 
p. 214, col. 1.] 

The liability of a tenant to pay rent arises from 
the fact of possession of the land as a tenant, where 
there is no express contract, and all persons in 
possession of land as tenants are under ‘an implied 
obligation Lo pay the rent for the land to the land- 
lord, whether they get: into possession by right of 
succession or assignment. [p. 213, col. 2.] 

The heirs of a deceased tenant do not take the 
tenancy as an entire body forming as it were a 
partnership or a corporation, the individual members 
of which have no definite interest. They take’ ag 
tenants-in-common, each having a definite share in 
the whole. [ibid.] 

A tenant-in-common is entitled to possession of 
every part of the estate and there is a privity of 
estate between him and the landlord in the whole of 
the leasehold. Again, as, onthe basis of the privity 
of estate a tenant-in-common is liable for all cóve- 
nants running with the land and as his estate is an 
estate in the whole of the leaselld, he is Hable foy 
the entire rent, [ibid.] 


z 
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Whethera contract is implied for payment of rent 
bys all tenants-in-common in possession of a lease- 


„hold, or : whether the law be held to impose the. 


“liability for payment of rent by reason ‘of privity of 

éstaie, aay’ One of such tenants may be sued for 
nto rent due tothe jandiord. This may be either 
in acordance with the provisions of s.” 43 of the 
Contravt Act, or-under general law based on privity 
“of estaté. [p. 213, col. 2; p. 214, col. L] 

A decre3-in sucha suit will not have the effect of 
a ‘decree for rent ‘under Ch. XIV ofthe Bengal 
Tenancy Act. |p. 214, col. 1.) 

Pec Wukerji, J—Seaction 43-of the Contract Act has 
no application except in the case of original lessees or 
persous who were party to the contract and it makes, 
as far as the lidbility under a contract is concerned, 
all joint contracts joint and several. [p. 216, col. 1.) 

Persons who are under a joint liability to pay 
rent are necessary parties in a suit for rent. But a 
decree obtained in the absence of some of the co- 
tenants isnot necessarily a nullity. It is a. valid 
decree but is efiective only as a decree for money. 
Lf, however, objection is taken at the right moment 
to the maintainability of the suit, the Court must 
proceed under O. I, xr. 10 (2), O. P. C., to make an 
order for the addition of such of the persons as are 
not already on the record as defendants and it is 
only in the event of the necessary amendments not 
‘being made that the suit is liable to be dismissed. 
[p. 210, cols. 1 & 2.] ; . : 
' ORDER OF REFERENCE TO A 

FULL BENCH. 

Greaves and Mukerji, Jd.—This 
appeal arises out of a suit wherein the 
plaintiffs as four-annas co-sharers ofa certain 
talug sought to recover arrears of rent 
trom the defendants who, they alleged, 
were holding under them as tenure-holders. 
The defence of the defendants, in substance, 

. was that they were not tenure-holders but 
co-preprietors of the estate and further that 
the suit was- not maintainable as all the 
persons who are successors-in-interest of the 
original transferee Gour Sunder Singh and 
whose names are recorded as such in the 
finally. published Record of Rights were not 
made defendants therein. 

The suit was decreed by the Court of 
first instance, and the said decision has 
been upheld by the lower Appellate Court. 
The: defendants have thereupon preferred 
this appeal, in which the validity of the 
devisions of the Courts below has been 
challenged upon the two grounds which 
formed their defence as stated above. 

As regards the first of these grounds we 
are not prepared to aecede to the appel- 
laats contention. This necessitates our 
dealing with the second ground. 

So far as the second ground ‘is concerned, 
on the finding of the lower Appellate Court 
it is clear that some of the persons on 


whom devolvetl-the interest of the original - 


transferee Gour Sundar Singh, by purchase 
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and inheritance, have not been made parties 
to the suit. The question whether under 
such circumstances the suit is maintainable 
is one about which there isa clear conflict 
of judicial opinion in this Court, and we 
must necessarily dissent from one or other 
of the catena of decisions dealing with the 
point. . i 

` The authorities in favour of the view that 
a suit framed in this way is maintainable 
are the cases of Champat Kaphini Dasi v. 
Triguna Nath Sardar [S. A. No. 1015 of 1915 
decided lsth July 1916] Subashi Dassi v. 
Raj Krishna Roy (1), and Meajan Mondal 
v. Jogendra Nath De (2), A contrary view 
has been taken in the cases of Kashi Kinkar 
Sen v. Satyendra Nath Bhadro (3), Shaikh 
Sahed v. Krishna Mohan Basak (4), Siba 
Krishna Sinha v. Jagat Chandra Taluqdar 
(5) and Abinash Chandra Roy v. Fulchand 
Chaudhuri (6). In the case of Krishna_//os 
Roy v. Kali Tara Chowdhurant (7), Chat- 
terjea, J., expressed an opinion that the 
liability of all the heirs of a contracting 
tenant is ajoint liability, but Richardson, J., 
reserved his opinion on that question. 

This conflict has been noticed in several 
cases decided in this Court; amongst which 
reference may be made to the decision in 
the case of Mohendranath Bose v. Abinash 
Chandra Bose (8), in which the advisability 
of referring the. matter to the Full Bench 
was recognised. In the present case, the 
question directly arises and, in our opinion, 
it must be decided in order to dispose of 
the appeal. | 

The point upon which we must necessarily 
differ from the one or the other set of deci- 
sions referred to above is as to whether a 
suit for rent is maintainable against some 
ofthe heirs or successors-in-interest of a 
deceased tenant without bringing all the 
heirs or successors-in-interest on the record. 

We accordingly refer the case to the Full 
Bench in accordance with the provisions of 
r. 2, Ch. VII, of the High Court Rules, Ap- 
pellate Side. i | 

Babu Upendra Kumar Roy (with him Babu 
Mon Mohan Banerjee), for the Appellant. 

(1) 23 0. W. N, xxvii (27). l 

(2) 63 Ind. Cas. 949; 48 O. 518. 

(3) 7 Ind. Cas. 840; 15 C. W. N. 191; 12 O. L. J. 042. 

(4) 35 Ind. Cas. 563; 24 U. L. J. 371, = 

(5) 45 Ind. Cas. 732. 4 . 
ae 74 Ind. Cas. 1032; 50 C. 737; (1921) A. I R. (CO) 

(7) 44 Ind. Cas. 80, 22 O. W. N. 2939, - 

(8) 77 Ind. Cas. 364; 27 O. W. N. 521; (1923) AT. Ry 

(O. )615, 
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Babus Prokas Chandra Pakrashi and 
Ramendra Mohan Majumdar, for the Res- 
pondents, 

J UDGMENT OF THE FULL 
BENCH. 

Walmsley, J.—I agee in the view ex- 
pressed by my learned brother Mr. ‘Justice 
B B. Ghose in the judgment which he is 
going to deliver. 

Greaves, J.-I also agree in the view 
expressed in that judgment. 

GC. C, Ghose, J.—The question that 
has been referred to the Full Bench is as to 
whether a suit for rent is maintainable 
against some of the heirs or successors-in- 
interest of a deceased tenant without bring- 
ing all the heirs or successors-in-interest 
on the record, In my view, the answer to 
the ‘question ought to be i in the negative. 
It will serve no useful purpose to discuss 
the conflicting authorities on the point. It 
“is sufficient for me to observe that I adhere 
to the view which I expressed-in the case of 
Abinash Chandra Roy v. Fulchand Chaud- 
huri (7), ‘I have heard nothing during the 

course of the argument to induce me to 
depart from the opinion expressed by me 
in the above case. In my opinion, the suit 
as framed, should be dismissed and the 
appeal: preferred by the defendants allowed. 
B.B. Ghose, J.—The facts of the case 
which led to this reference shortly stated are 
these: The plaintiff is entitled to 4 annas 
share ofa talug under which there is a tenur 
which formerly belonged to one Gour Sundar 
Singh and which by successive devolutions 
and assignments has come into the posses- 
sion of about twenty persons. The plaintiff 
has sued for his share of the rent of the 
tenure for the years 1324 to 1327 B. S., five 
persons some of whom have acquired their 
interest by succession and others under as- 
signments from some of the heirs of Gour 
Sundar. All these persons were in posses- 
sion during the period in suit along with 
others who have not been made parties. 
The only plea which now requires consider- 
ation is that the suit is not maintainable 
as the other tenants*have not been made 
parties. The Trial Court passed a decreg 
for money personally against the defend- 
‘ants and held that the tenure would not be 
bound by the decree, and on appeal that 
decree was affirmed by the Subordigate 
Judge. One of the defendants preferred a 
second appeal to this Court. There are two 
lines of cases in this Court taking contrary 
views, which has made it necessary for a 
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reference to the Full Bench bf the anestion 


‘whether a suit for rent is -maintainable ` 
against some of the heirs or successors- ins É 


‘interest of a deceased tenant without bring“. z 


ing all the heirs or successors-in-interest oi: 
the record." 

It would scarcely serve.. any useful pur- 
pose ‘to examine the various conflicting: 
authorities. The.question should be deċid-- < 
ed on well-recognised general principles, 
It is argued that the tenancy as well as the 
liability for payment of rent has been in- > 


herited by the representatives of the deceas- ` ` 


ed tenant as one body and this body as a 
whole is liable for the rent on the contract > 
of their predecessor. Ifthe landlord omits 


. to implead anyone of them in his suit for,’ 


rent, the suit is defective and must be dis- 


-missed for not having been brought against 
the body of representatives as a whole. ©- 


This argument seems to me to be grounded 
on a misconception. The heirs did not 
take the tenancy as an entire body forming 
as it were a partuership or a corporation, : 
the individual members of which lavé no .- 
definite interest. They took as tenants-in- | 


common, each having a definite share iù ` 


the whole, which he might deal with in any 
way he pleased. As a matter of fact, as 
already stated, some of the heirs of the 
original tenant had assigned their in- 
terest to third persons. The liability of a 
tenant to pay rent arises from the fact of 


‘possession of the land as a tenant where 


there isno express contract, and all persons 
in possession of land as tenants are -under - 
an implied obligation to pay the rent for the 
land to the landlord, whether they got into 
possession by right of succession or. assign- 
ment, A tenant-in-common-is entitled to 


possession of every part of the estateand `` 


there is privity of estate between him and 
the landlord in the whole of the leasehold. ` 
The law imposes a liability on a tenant-in- 
common. based on privity of estate for all 
covenants running with the land, and as his 


estate is an estate in the whole of the leasé- , ie g 


hold, there is no reason why he should not 
be liable for the entire rent. This view 
is supported by what is stated in Leake on 
Contracts, 7th, Edn., at p. 931, that each: 
tenant-in-common being possessed of the 
whole may be sued separately upon cove- 
nants running with the land. Thus whether 
a contract is implied:for payment “of rent 


- by all tenants-in-common in possession of 


a leasehold, or whether it is held that the 
law imposes the liability for payment of 


. 
N 
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rent by reason of privity of estate, anyone 
of such tenants may be sued for the entire 
rent due to the landlord. This may: be 
„either in accordance with the provisions of 
s. 43 of the Indian Contract Act which ap- 
plies to express as well as implied pro- 
mises, or under the general law based on 
privity of estate, ` 

It is hardly necessary to add that a dec- 
ree in sucha suit will not have the effect 
of a decree for rent under Ch. XIV of the 
Bengal Tenancy Act. 

On the grounds stated above I would 
answer the -question in the affirmative, 
with the result that the appeal should be 
dismissed. 

Mukerji, J.—The authorities bearing 
upon the point involved in this reference 
have all been noticed and their precise 
èffect accurately summarised in the judg- 
ment of my learned brother Chatterjea, 
J., in the case of Mohendra Nath Bose v. 
Abinash Chandra: Bose (9) and it is un- 
necessary to discuss them as the question 
has to be answered upon broad and general 
principles. 

The question is whether a suit for rent 
is maintainable against some of the heirs 
or successors-in-interest of a decesed ten- 
ant without bringing all the heirs or suc- 
cessors in-interest on the record. To 
answer this question, the matter has to 
be considered from two distinct points of 
view : Firstly, from the point of view of 
the’ defendants’ liability, and secondly 
from the point of view of the frame of the 
suit. 

As regards the first of these matters, 
we start with the position that in view 
of s. 88 of the Bengal Tenancy Act, it must 
be conceded that when a person obtains a 
share of a tenure either by assignment or 
by inheritance he becomes a co-tenant with 
the other tenant or tenants in the whole 
tenure, and in so far as the relations be- 
tween him and his landlord are concerned 
he cannot be deemed to hold any estate 
in severalty. Each one of the persons in 
whom ashare of the estate may vest by 
assignment or inheritance becomes a ten- 
ant-in-common in the whole of the estate by 
-~ reason of the indivisibility of the estate 
without the landlord's consent. Each one 
of such co tenants has a privity of estate 
with the lessor in respect of the whole 
estate. The proposition is thus enunciated 
in Foa on Landlord and Tenant, Sixth 
Edition, p. 469 : “Where, however, the share 
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of the demised premises is not Held by the 
assignee in severalty—as where they become 
vested in joint tenantsortenants-in-common, 
the case is different because he, with others, 
holds the whole estate, and privity in 
respect of it exists accordingly between him 
and thé lessor.” From thisit would seem 


. to follow that each of the joint tenants or. 


tenants-in-common would be liable to the 
lessor on the covenants running with the 
land, and so for the whole rent. The con- 
trary view was contended for in the case of 
United Dairies, Lid. v. Public Trustee (9). 
In that case Greer; J., observed as follows: 
—“The present case was argued before me 
on the assumption that in English Law, 
whatever may be the case in Ireland, a 
tenant-in-common is not liable for the 
whole rent, but only for a proportionate - 
part; but I do not think this question appears 
to be definitely concluded by any of the 
decisions in the English Courts." The 
learned Judge exhaustively dealt with the 
authorities bearing upon the point and 
explaining the decision in the case of 
Merceron v. Dawson (10) which apparently 
contains dicta to the contrary effect, further 
observed as follows :—‘“It seems to me on 
the authorities, that it has never been con- 
clusively established that an assignee 
holding with other tenants under the 


.terms of the orginal lease is not liable 


jointly with those other tenants for the 
whole rent. He has an interest in the 
whole of the land leased...and I see no valid 
reason why tenants-in-common should be 
in a position as regards liability for rent 
different from that of joint tenants. I am ` 
inclined to think that each of the tenants- 
in-common has the privity of estate with the 
landlord in the whole of the land leased.” 
The reasoning of the learned Judge seems 
to be unassailable and | agree in his con- 
clusions. I am accordingly of opinion that 
each one of the defendants in the present 
suit ‘is liable for the entire rent and there 
can be no objection to the maintainability 
of the suit on that ground. I am further 
of opinion that except*in the case of orginal 
dessees or persons who were parties to the 
contract, the provisions ofs. 43 of the Indian 
Contract Act have no application and need 
not be resorted to. f 
Turning now tothe other question, namely, 


(9) (1923) 1 K.B. 469 at p., 471; 92 L. J. K. B. 326; 
128 L. T. 768; 67 S. J. 199; 39 T. D, R. 825. 

(10) (182555 R. & O. 479; 8 D, & R, 264; 4 L. J. K. B, 
(o. 8.) 21}; 108 E. R, 178. 
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whether the suit is maintainable by reason 
of defect of parties, the point is as to whe- 
ther all the persons who are under a joint 
liability are necessary parties to a suit based 
upon such liability Here again we start 
with the following propositions: If lands 
are let out to two or more tenants their 
liability to pay the rent is juint and several, 
except where it is made joint and not 
several by express agreement ; the liability 
of assignees of the original tenant or tenants 
may be a joint liability inter se as dmongst 
the assignees, or it may be a joint and 
several liability if there is an agreement to 
that effect. The liability of the persons 
upon whom the rights of the orginal tenant 
or tenants devolve on the death of the latter 
is a joint liability to the extent of the in- 
terest which devolves and not a joint and 
several liability in respect of that interest, 
asthe whole body of persons who succeed in 
this way constitute in law but one heir. 
Section 43 of the Indian Contract Act ex- 
pressly refers to “promisor” and “promisee.” 
As far as the liability under a contract is 
concerned it appears to make all joint con- 
tracts joint and several. Order. I, r. 6, C.P.C., 
provides that the plaintiff may, at his option 
join as parties to the same suit all or any 
of the persons severally, or jointly and 
severally, liable on any one contract includ- 
ing parties to Bills of Exchange, hundisand 
promissory-notes. Cases of joint liability orof 
joint and several liability which do not come 
within s. 43 of the Contract Act or O. I, r. 6 
must be treated as cases for which no ex- 
ception has been made in this country to the 
general rule which obtains in English 
Common Law and which is in consonance 
with justice, equity and good conscience. 
In the words of Lord Redesdale: “All 
persons materially interested in the 
subject ought generally to be parties to 
the suit, plaintiffs or defendants, however 
numerous they may be, so that the Court 
may he enabled to do complete justice by 
deciding upon and settling the rights of all 
persons interested, and that the orders of 
the Court may be safely executed by those 
who are compelled fo obey them, and future 
litigation may be prevented,” This general 
| rule embraces two ‘classes of parties as 
defendants, that is to say, those who are 
indispensable and necessary parties with- 
out whom no decree at all can be rendered, 
and those who are proper parties whose 
presence makes the adjudication more com- 
plete and effectual. Under the English Law 
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where the liability is a joint and several one 
the plaintiff will not be contpelled to add 
all the persons so liable as defendants, 
Chalmers v. Guthrie (11), but where 
an action has been commenced against 
one or some only of several joint con- 
tractors the defendant or defendants can 
apply to have the other joint contractor or 
contractors added and the proceedings 
stayed until this is done, Kendall v. Hamil- 
ton (12). The effect of the latest decision 
seems to be that a joint debtor, though he 
has not an absolute, has an ordinary and 
a prima facie right to have his co debtors 
joined; Wilson v. Balearres Brook Steamship 
& Co. (13) and Robinson v Geisel (14). There 
is,in my opinion, no reason why this general 
right should be denied in this country toa 
person under a joint liability where the 
liability arises not undera contract to which 
O. I,r.6is eonfined and where the persons 
are neither severally nor jointly and seve- 
rally but are only jointly liable. 

In acase where the liability of the de- 
fendants arises not on contract, but on 
account of privity of estate, the defendant 
may insist on all the persons jointly liable, 
to be made party defendants, All such 
persons, in my opinion, are not merely 
proper, but also necessary parties, If objec- 
tion is taken to the maintainability of 
the suit in their absence, the Court has to 
follow the provisions of O. I, r. 10 (2) of the 
©. P. ©. In England it has been the 
essence of the procedure since the Jundi- 
cature Acts to take care that a suit shall 
not bedefeated by the non-joinder of the 
tight parties. The same rule has been 
embodied in O. J, rr.9 and 10, Q. P.C. 
These two rules correspond to O. XVI r. 11 
of the Rules of the Supreme Court, 1883 
with regard to which the following is 
what has been said in Chitty and Marks' 
Yearly Practice of the Supreme Court, 
1925 :—"This Rule has not altered the 
legal principles with regard to the parties 
to actions or the right of a defendant to 
insist on the necessary parties before the 
Court. It has, however, altered the proce- 
dure and substituted an anplication to add 
the parties improperly omitted or to strike 
out the parties improperly joined or to 

(11) (1923) 156 L. T. Journal. p. 382. 
12, (1879) 4 A. O. 504; 48 L. J. ©. P.705; 41 L.T. 


( 
418; 28 W. R. 97. 

(13) (1893) 1 Q. B. 422; 62 L. J. Q. B. 245; 4 R. 286; 
68 L. T. 312; 41 W. R ee Asp. N.C. 321. 


535; 71 L. T. 70; 42 W, 
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stay the proceeding until the necessary 
parties are afded. The Court has now, 
however, a discretionary power to refuse 
_ the order; but in the exercise of this dis- 

-eretion itis guided by the same principles 
as were applicable to the old plea in abate- 
ment.” 


In -my judgment persons who are under” 


a joint liability to pay the rent, are neces- 
sary parties in a suit for rent. They are 
so from more points of view than one. 
‘They are necessary for determining whether 
the liability which is prima facie joint 
is also joint and several; for protecting 
the defendant from being made to pay 
what may have already been paid by others: 
for safe-guarding against the eventuality 
of his being defeated in a suit for contribu- 
tion, ag the co-tenant against whom a suit 
for contribution is brought will not be 
bound by the result of the earlier suit; 
for preventing conflicting decisions as to 
the character and incidents -of the same 
tenancy being arrived atin different suits ; 
and for various other reasons. That a lessor 
is bound to implead in his suit all the 
lessees or assignees from the lessees who are 
known to him is a principle recognised from 
the earliest times. Bayley, J., in the case 
of Merceron v. Dawson (10),-observed thus: 
“Tt may be conceded to the defendant 
that when the plaintiff is informed of the 
persons in whom the’ whole interest is 
vested they must be sued jointly.” This prin- 
ciple has been seldom dissented from in this 
country, and there is no reason that I can 
think of why-it should have been departed 
from. I do not suggest that a decree 
obtained in the absence of some of the 
co-tenants is necessarily a nullity; itis a 
valid decree and -is effective only as a 
decree for money. But, if objection is 
taken at the right’ moment as to the 
maintainability of the suit, Iam clearly of 
opinion that it should he held that the 
-suit is not properly constitued. In Roop 
Narain Singh v. Juggol Singh (15), it was 
ruled that ‘a suit for rent from several 
raiyats on account òf a holding which has 
been let out to them, cannot be brought 
against one of them, but’ must embrace all 
of them as defendants. The decision was 
passed before the Indian Contract Act was 
enacted. Section 43 of the Act and the pro- 
visions of the C. P. C. relating to parties to 
an action have abrogated this rule insome 


(15) 10 W. Re 304, 


RATLASH CHANDRA MITRA V. BROJENDRA. KUMAR CHAKRAVARTI, 


+ 


(eo Ì. Ó. 1935) 


measure only. In Khetter Mohan Pal v. 
Prankristo Kabiraj (16), it was assumed 
as well-settled that upon the death of the 
original tenant the landlord would be bound 
to sue so many at any rate of the heirs as 
had notified their names to him The same 
principle. appears to have been: recognised 
almost consistently in this Court, and the 
following cases will show the current of 
judicial opinion on the point, Ananda 
Kumar Naskar v. Hari Dass Haldar (17),' 
Sreemuty Jogemaya Dasi v. Girindra Nath 
Mukherjee (18), Ramoyi Desi v. Rupat 
Pramanick (19), Abdul Rab v. Eggar (20), 
Basli Bibi v. Hanif-ud-din Mandal (21) and 
Kashi Kinkar Sen v. Satyendra Nath 
Bhadro (3),. Iam aware that the rule has 
been departed from in recent years in 
some instances, but only on rare occasions 
and under exceptional circumstances. To 
depart from this rule gives rise to serious 
anomalies. To take the case of a perma- 
nent tenure, as an instance, it would make 
nugatory the provisions of s. 17 of the 
Bangal Tenancy Act and deprive the 
transferee of a share of his right to recogni- 
tion which he is entitled to under the law. 

It follows from what I have said above 
that in my opinion the suit as framed was 
not maintainable without impleading as: 
defendants all the parties who are known 
to be the tenants of the holding. The 
plaintiff cannot take shelter under the 
plea of ignorance as to who the persons are: 
their names are entered in the finally. 
published Record of Rights. The suit, how-. ` 
éver, cannot be dismissed on that ground. - 
The Court must proceed under O.T, r. 10 
(2), C. P.U., to make an order for the 
addition of.such of these persons as are’ 
not already on the record as defendants, 
and it isonly in the event of the necessary 
amendments not being made that the suit 
is liable to be dismissed. On such 
amendment being made the suit should 
be tried out in accordance with law, it 
being noted that the suit will not fail- 
merely because the plaintiff may have 
lost his remedy against,the added defend- 
ants. i i 

dn my judgment, therefore, the decree 
passed by the Courts below should þe set 


(16) 3 €. W. N. 371. l 
(17) 27 O. 545; 40. W.N. 608; 14 Ind, Dee, (N. 8.) 


59. o ; 
(18) 40. W.N. 590 at p. 592. ` 

(19) 9 Ind. Cas. 801; 13 O.-L. J. 267 at p. 269. 
(20) 35 0. 182 at p. 184; 12 C. W. N. 160. 

(21) 6 Ind, Cas, 570; 19 0. L. J. 267. 


[9010 1925] 
aside, and the suit remanded to the Court 
of first instance to be dealt with as indi- 
cated above, and all costs hitherto incurred 
including the costs of this reference’ should 
abide the result. 

In accordance with the judgment of 
the majority the appeal is dismissed with 
costs before the Divisional Bench but with- 
out any order as to costs in respect of this 
reference, 


5. D. Appeal dismissed. 
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PATNA HIGH COURT. 
Orvit Revision No. 56 or 1925. 
May 5, 1925. 

Present:—Mr. Justice Kulwant Sahay. 

JAGANNATH SAHU AND ano1HER— 

DEFENDANTS —PETITIONEKS 
` versus i 
SHEOGOBIND PRASAD—PLAINTIFF— 
: Opposite PARTY. | 

Civil Procedure Code (Act V of 1908), O. XXIII, 
y, 1\—Withdrawal of suit-- Leave, when can be granted 
-—Other sufficient grounds,” scope of. 

Under r.1 ‘of O. XXIII of the O. P. C. a Court 
has power to allow a plaintiffto withdraw a suit with 
liberty to institute a fresh suit in respect of the same 
subject-matter only when the suit is bound to fail by 
reason of some formal defect or on other sufficient 
grounds. The other sufficient grounds, however, must 
be grounds analogous to that provided for in sub-cl. 
(a) of the rule. 

The fact that upon the case as made in the plaint 
the plaintiff is bound to fail is no ground for allowing 
a plaintiff to withdraw from a suit with liberty to 
pring a fresh suit. 

Mahendra Ram v. Singi Lal, 48 Ind. Oas. 197; 3 P. 
L. J. 651, followed. ae 

Revision from the decision of the Munsif, 
Ranchi, dated the 3rd January 1925. 

Mr. P. K. Mukherji, for the Petitioners. 

Messrs. Rai Guru Saran Prasad and 
Dhyan Chandra, for the Opposite Party. 


JUDGMENT.—This is an application 
in revision on behalf of the defendants 
against the order of*the Munsif of Ranchi 
passed under O. XXIII, r. l.cl. (2) of thee 
C.P.C. granting the plaintiff permission 
to withdraw from the suit with liberty to 
institute a fresh suit in respect of the 
subject matter of the suit. > 

The learned Munsif has allowed the 
withdrawal on the ground that upon the 
case as made by the plaintiff in the plaint 
the suit could not succeed. The case made 
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by the plaintiff in the plaift was that the 
property in dispute was the property of 
Musammat Jamuni, the maternal grand- - 
mother of the plaintiff and the plaintiff 
claimed the property as the assets of 
Musammat Jamuni claiming to be the 
heir of Musammat Jamuni, At the hearing 
of the suit the plaintiff wanted to adduce 
evidence toshow that the property belonged 
to the husband of Musammat Jamuni and 
that the plaintiff inherited the property as 
the reversionary heir of the husband of 
the lady. The defendant objected to such 
evidence going in, on the ground that in 
the plaint he did not claim the property as 
the heir of Musammat Jamuni’s husband. 
The learned Munsif says that unless the 
plaintiff was the heir of Musammat Jamuni's 
husband the suit would not be successful, 
because the defendants had produced a 
Will alleged to have been executed by 
Musammat Jamuni and had applied for 
Probate of the Will before the District 
Judge, and the question was pending . 
before the District Judge. He accordingly | 
gave the plaintiff permission to withdraw 
the suit. Now, under O. XXIII, r. 1, the 
Court could allow a plaintiff permission to 
withdraw the suit with liberty to institute 
a fresh suit in respect of the same subject- 
matter only when the suit is bound to fail 
by reason of some formal defect. Sub-clause 
(b) of cl. (2) of r. 1, however, gives 
the Court power to allow the withdrawal 
ofa suit on other sufficient grounds. The 
other sufficient grounds, however, have been 
held by this Court to be grounds analogous 
to those provided for in subcl, (a). In 
my opinion, the Court had no jurisdic- 


- tion to grant permission to Withdraw the 


suit, because upon the case as made in the 
plaint the plaintiff was bound to fail. 
There is nothing in the plaint or in the 
order of the Munsif from which it could 
be held that there wasa formal defect ora 
defect of such a nature as would prevent 
the suit being properly tried. The fact 
that upon the case as made in, the plaint the 
plaintiff could not succeed is no ground 
for allowing the plaintiff to withdraw from 
the suit with liberty to bring a fresh suit. 
The conditions under which a suit may be 
allowed to be withdrawn with permission 
to bring a fresh suit have been discussed 
by this Court in the case of Mahendra Ram 
v. Singi Lal (1). In my opinion, the 


(1) 48 Ind. Das. 197; 3 P, H. J. 651. 
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learned Munsifewas wrong in the present 
case to allow the suit to be withdrawn 
with liberty to bring a fresh suit 

The order of the Munsif must be set 
aside, and the suit will proceed in the 
ordinary course. The petitioners are 
entitled to their costs: hearing-fee one 
gold mohur, 


Z. K. Order set aside, 


CALCUTTA HIGH COURT. 
AppgaL From ORIGINAL DECREE 
No. 5 or 1923. 
May 15, 1925. 
Present:—Justice Sir Hugh Walmsley, KT., 
and Mr. Justice Mukerji. 
KARIMANNESSA BIBI—Cuaimant No. 4 
i —ÅPPELLANT 
versus 
HAMEDULLA alias RAJA AND OTHERS— 
Cia: mantTs-—RasPoNDENTS, 
Waqf—Marz-ul-mout, what is—Death illness— 
Paralysi —Pcssession of senses---Apprehension of death 
—Mutwalli's misfeasance, whether affects validity of 


waqt, : 

‘An old Muhammadan was attacked in February 
1895 by paralysis of the lower limbs rendering him 
a helpless invalid, permanently confined to his bed. 
Tn March he executed a wagfnama and died in the 
following November: , . : 

Held, that the doctrine of marz-ul-mout applied and 
that the wagf was valid only to the extent of one- 
third of the wagif's assets. [p. 220, col. 1) 

Per Mukerji, J—The limit of one year in cases of 
marz-ul-mout does not constitute a hard and fast rule. 
[p. 224, col. 2j i h 

In order to make the doctrine of marz-ul-mout appli- 
cable there must be (1) illness, (2) expectation of a 
fatal issue, and (3) certain physical incapacities which 
indicate the degree of illness. [ibid.: WA 

Death illness is illness in which death is highly 
probable whether incapacities exist or not. [ibid.] 

The question to be considered in cases of 
marz-ul-mout is whether the donor executed the deed 
of gift under apprehension of death. [p. 225; col. 1.] | 

Possession of one’s senses and mental faculties is 
no index of the pressure of sense of imminent death. 
[p. 228, col. 1.] , : 

Case-law and authorities reviewed. 


Malfeasance or misfeasance of a mutwalli does not, 


invalidate a wagf which at its creation wasa valid 
one. [p. 221, col. 2.] 

Appeal against a decree of the Pre- 
sident of the Calcutta Improvement Tri- 
bunal, Calcutta, dated the 12th of August 
1922. | 

Dr. D. N. Mitter, and Babu Narain 
Chandra Kar, for the Appellant, 


| 
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M. Nuruddin Ahmed, and M. A, S. M. 

Akram, for the Respondents. 
JUDGMENT. 

Walmsley, J.—This appeal is direct- 
ed against a decision of the Presideut of 
the Calcutta Improvement Trust Tribunal 
in a dispute about the apportionment of 
some compensation money. 

Premises No. 32, Durga Road have been 
acquired :by the Trust. The Collector's 
valuation has not been accepted by those 
who appear to be the: owners, and before 
making the valuation the President has 
decided the principles on which the com- 
pensation when itis fixed will be appor- 
tioned. 

The former owner was Muhammad Tayeb; 
he had a wife named Sarifannessa; he 
died in November 1895, leaving a widow, 
five sons and three daughters, The 
claimant No. 4 is the appellant, and she is 
one of the daughters. Her claim as to the 
share that would ordinarily be hers is 
resisted on the ground that Muhammad 
Tayeb madea wagf of the property a few 
months before his death. The questicn, 
therefore, that the President had to 
decide was whether the wagf was valid or 
not. He held that it was valid, and it is 
against that decision that the appeal is 
directed. 

The first ground on which the appellant 
assails the waqf is that it offends against 
the doctrine of mushaa, The reason for 
this assertion is two-fold. First, it is said 
that the wife Sarifannessa was owner of a 
portion, and secondly, that one Azimannessa 
also had a share in the property covered 
by the waqf. Neither of these assertions 
can be supported. Sarifannessa’s plot of 
land was not an undivided share, but 
specific land with Tayeb’s land forming 
the boundary on oneside. It may be an 
open question whether the husband or. 
the wife is the owner of the portion stand- 
ing in Sarifannessa’s name, but for my 
present purpose it is enough to point out 
that the premises are divided into specific 
plots. As for Azimagnessa’s portion, her 
name appears with that of the lady who 
Sold to Sarifannessa, and with that of a 
third person in Billon’s Register of 1893. 
In 1911 she asked for the holding to be 
sub-divided, and for permission to redeem 
he: share of the rent. This was done with- 
out any objection. The circumstances 
indicate that the sub-division consisted of 
recognizing her possession of a specific 
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plot, and not of carving out from,an un- 
divided whole a plot, equivalent to her 
interest. Further if the areas are consider- 
ed, it appears that there were specific 
plots with ascertained areas, - together 
amounting approximately to the area of 
the whole. I, therefore, agree with -the 
learned President's finding thatthe doc- 
trine of mushaa does not render the waqf 
invalid. : 

The second objection to the wagqf is that 
it is really a disposition for the benefit 
of the grantor’s family. The question is 
whether there is a substantial dedication 
of the property to charitable uses. The 
income from the property is not large, 
and a very considerable part of it must be 
spent for the benefit of members of the 
grantor’s family. There are, however, 
specific sums to be paid for the mainten- 
ance of worship in a mosque established 
by the wagif's father, and directions are 
also given for using the income for the 
benefit of the travellers and students. The 
terms of the disposition are such that 
without scrupulous honesty on the part of 
the mutwalli little if any thing is likely 
to ba left for the student and the traveller, 
but there may bea little and in the ordi- 
nary course of nature there should be 
more. I think the instrument lies very 
near the border line, and my own inclina- 
tion would be to hold: against its validity, 
but in deference to the opinion expressed 
by Greaves, J., in another suit, an opinion 
which is, of course, not binding but is en- 
titled to consideration, and to the view 
taken by my learned brother on this Rench. 
I have come to the conclusion that I ought 
to regard the waqf as valid, so far as this 
objection is concerned. 


The third objection is based upon the’ 


difficult doctrine of marz-ul-maut, or death 
bed illness. In Sir Roland Wilson’s Book 
on Anglo-Muhammadan Law this doctrine 
is set 0ub as follows: ‘“ A gift made in 
mortal sickness is so far regarded as a 
bequest that it cannot operate on more 
than a third of fhe testator’s nett assets 
unless with the consent of all the heims, 
nor in favour of one heir without the con- 
sent of all the others. Explanation I-A 
gift is said tohave been made in mortal 
sickness, only of it was at the tims.and 
seemed to the donor himself highly pro- 
bable that the malady would soon and fatal- 
ly, and if in fact it did so end. The donor's 
state of mind, which is the real ground 
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of therule, may be, but it is not neces- 
sarily, to be presumed from the gravity of 
the symptoms. On the other hand no evi- 
dence of actual apprehensions of death will 
suffice in the absence of external indicia 
of danger, chief among which is inability 
to attend to ordinary avocations.” There 
have been numerous decisions on the 
subject since those words were first written 
but I think that they set out the doctrine 
correctly. | 

The facts which appear to be proved in 
the present case are that Muhammad Tayeb 
then a very old man, was attacked by 
paralysis of the: lower limbs in February 
1895: he at once became a Helpless invalid, 
permanently confined to his bed ; he could 
not perform the ordinary offices of nature 
without assistance, and, more important, he 
could not leave his bed for religious exer- 
cises. He continued: in this state until he 
died in the following November. The 
wagfnama which we are considering was 
executed in March. 

The fact that Muhammad Tayeb was ill 
or at any rate bed-ridden for nine months, 
has given scope for the suggestion that the 
saving principle established for those who 
suffer from a malady of long continuance 
will make this wagf valid. Sir Roland 
Wilson, quoting from Baillie’s Digest, has 
this note “The lame, the paralytic, the 
consumptive, and a person having a wither- 
ed ora palsied hand, when the malady.is 
of long continuance, and there is no imme- 
diate apprehension of death, may make 
gifts of the whole of their property,” and 
adds, “The Hedaya fixes the period of 
long continuance at one year, but this is 
not taken as a hard and fast rule.” In 
this case it is argued that the illness lasted 
for nine months, and that is almost a year, 
and, therefore. under this principle, Muham- 
mad Tayeb was competent to makea gift of 
the whole of his property. 

I do not think it is necessary to consider 
whether this rule is to be construed elas- 
tically or not, forthe reason that I have 
no doubt that in March 1895 Muhammad 
Tayeb was expecting to die verysoon. Not 
only was the immediate apprehension pre- 
sent to hisown mind: there was also ex- 
ternal signs which those about him would 
naturally interpret as indicating that death 
was at hand. It is true thatas a fact he 
lingered for seven or eight months, and that 
no fresh illness supervened, and, therefore, 
it may be said that his own fears and his 
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relatives, expectations were mistaken, and 
that the malady did not svon end in 
death: It was from that malady, however, 
that Tayeb died: he never got any better, 
and: from February to November there 
was never a time when the malady became 
a mere disability; throughout it threatened 
an éarly end, and at the last it did prove 
fatal without-any fresh illness supervening. 
I think, therefore, that the months of 
lingering before actual death do not take 
the..case out of the doctrine, My conclu- 
sion, therefore, is that the wagf is valid 
only to the extent of one-third of the 
wagif’s assets. > ; l 

The appellant succeeds in part and the 
President is directed to appertain the com- 
persation when determined in accordance 
with this view, 

The appellant will be entitled to recover 
her costs from the contesting respondents 
in both Courts: hearing-fee in this Court 
is fixed at three gold mohurs. l 

Mukerji, J.—The only question that 
has been raised`in this appeal is as to the 
validity of the wagf executed by one 
Muhammad Tayeb in respect of certain 

roperties, one- of which, namely. Premises 
No 32, Durga Road comprising an area of 1 
bigha 13 cottas 7 chattaks 25 square feet, has 
been acquired under the Land Acquisition 
Act. - The validity of the wagf is ques- 
tioned: upon three grounds: —First, that the 
waqf offends- against the doctrine of mushaa 
as the premises in question were the joint 
property of Muhammad Tayeb and his 
wife Sarifdnnessa and also because one 
Azimannessa was aco-sharer in the hold- 
ings of which the said premises formed a 
part; second, that the wagf is illusory 
and contains directions which are vague 
and incapable of execution; and third, 
that the wagf is invalid under the law of 
marz-ul-mout, 

As regards the first of these grounds 
what appears upon the evidence is this. 
The premises aforesaid are comprised 
within - revenue holding No. 318. This 
holding consists of two distinct plots of 
lands carved’ out of old holdings Nos. 64, 
64-A, 66, 667A and 67. The total area of 
all these holdings was more or less 2 bighas 
8 cottas 9 chattaks. By a kobala Ex. G, 
dated the 20th’ March, 1889, Sarifannessa 
Bibi, wife of Muhammad Tayeb, purchased 
a plot of land 10- cottas in area, and it 
was recited in the document, that previously 
her husband: had acquired by several pur- 
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‘of an area of less than 5 cotias. 
-area of the lands of the above-mentioned 
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chases, 1 bigha 5 cottas 14 chattaks of land, 
and in the Schedule to the document this 
land was stated as forming one of the 
boundaries on the East. On the 20th March 
1895 Muhammad Tayeb executed awagfnama 
in respect of various properties, including 
the. aforesaid. lands which were purchased 
by him as well as that purchased by his 
wife. The plots of land being distinct, 
neither Muhammad Tayeb nor Sarifannessa 
Bibi can be said to have had an undivided 
share in the lands in respect of which 
the wagf was made. As regards Aziman- 
nessa, all that appears upon the evidence 
is that in: Billon’s Register of 1893-94 one 
Azeman Bibi and one Meher Bibi and two 
others were recorded as tenants in respect 
of the aforesaid holdings. Meher Bibi sold 
the 10 cottas of land to Sarifannessa in 1889, 
Azimannessa applied in 1911 for sub-divi- 
sion of the holdings and for redemption 
of the holding to be allotted to her, and, 
application was granted. The 
holding allotted to her appears from the 
order-sheet in that case to have consisted 
The total 


old holdings as stated in the kobala Ex, 
G was 2 bighas 8 cottas 9 chattaks, of 
which according to Billon’s Register the 
portion in which Aziman Bibi was a joint 
tenant with-Meher Bihi and others was 
1 bigha 19 cottas and 64 chattaks. The pur- 
chases by Muhammad Tayeb and Sarifan- 
nessa did not extend to the whole of the- 
said 1 bigha 19 cottas and 64 chhattaks but 
only to 1 bigha 15 cottas 14 chattals as 
stated in Ex.G. The evidence of Khoda 
Bux, witness No. 2, for the claimant No. 4, 
wasthat Aziman had 33 cottas of land, in the 
holdings, and this seems to be the quantity 
left to her after the purchases made by 
Mahammad‘Tayeb and Sarifannessa. There > 
is nothing to show that the land of ° - 
Azimannessa was not a separate plot of 
land such as Meher’s was, and it has not’ 
been proved that she was a co-sharer in 

the premises covered by the wagf. The 

doctrine of mushaa, therefore, has no appli- 

cation tothe case. 

The second ground may be disposed of 
ina few words. The object setout in the 
wagfnama was to make arrangements and 
prowisions for the due performance of reli- 
gious services in the mosque which had 
heen erected by the father of Muhammad 
Tayeb at No. 26, Collinga Bazar Street. 
The inalienability of the properties and 
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the usual limitations and restrictions as to 
the powers of the mutwalli to deal with 
the wag? properties were laid down. It 
was provided that if any land or building 
included in the wagf estate were acquired 
by the Government for public purposes, 
the compensation money would be utilised 
for purchasing some other property for 
the purposes of the wagf. In para. 6 
directions were given for the yearly repair 
of the mosque, and the daily lighting 
‘thereof, and for arranging for the five 
prayers that are to be held daily, and also 
the jumma prayer, the azan and namaz, 
and the Id and Bakhr-id prayers, and for 
the employment of khatib and moazan, 
the distribution of iftari during ramzan, 
the reading of tarabi prayer by a hafez, 
and for providing for such accessories as 
_ are ordinarily necessary for the purpose. 
The remuneration of the hafez was fixed 
at Rs. 25 a year, the khatib was to get 
Rs. 2 per month and his food, and the 
moazan Re. 1 a month and his food. 
Directions were given for the maintenance 
of students, and the entertainment of 
travellers and mendicants. .Provision was 
also made for the accommodation and 
maintenance ofa sister of the wagif and 
her daughter, and also the daughters of 
the wagif in certain circumstances. The 
five sons were appointed mutwallis, each 
for a year, and it was directed that the 
mutwalli in office will get his food anda 
salary -of Rs. 5 and shall be bound to pro- 
vide for the food of the four future mut- 
wallis. ‘The other directions need not be 
referred to. The income of the property 
was small, being about Rs. 100 or Rs, 125; 
and though a substantial part of it, undér 
the directions contained in the wagfnama 
would go to the relations of the wagif, it is 
manifest that the primary object of the 
endowment was to support .a mosque, to 
make arrangement for the performance of 
religious’ services ¢herein, to carry on 
works of charity connected therewith, to 
feed travellers and to educate poor students. 
The provisions made for the relations can 
hardly be said to be such from which it 
may be deduced that the main purpose of 
the settlement was the aggrandisement” of 
a private family. The directions given to 
the future mutwallis left a good deal of 
discretion in them as to how the work was 
to be carried qn, but it was stated that 
they. were to keep tothe standard follow- 
ed by the wagif, The directions, there- 
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fore, cannot be said to ħave been vague 
or unascertainable, and the wagf must be 
taken to have been a valid one. It is per- 
haps true that the wagf has been ad- 
ministered by. the mutwallis in a manner 
not altogether satisfactory and some of 


‘thern appear to have dealt with the pro- 


perties as if they were proprietors. Malfea- 
sance or misfeasance: on the part of the 
mutwallis, however, cannot invalidate a wagf 
which atits creation was a valid one. 


The third ground raises one of the diff- 
cult questions which the Muhammadan 
Law abounds in, namely, as to whether 
the wagf was invalid under the law of 
marz-ul-mout. The law of marz-ul-mout is 
not the same amongst all the schools; 
and moreover the reason of the rule as 
well as its essentials have been differently 
enunciated by different jurists Lawyers who 
may besaid to belong to the orthodox school. 
expound the doctrine on the basis of certain. 
principles, modern jurists seek to rest the 
law upon what they consider to be more in 
consonance with rational ideas, and judi: 
cial decisions have served to break the 
rigidity of it in no small measure, by 
interpreting it in a broad and liberal 
spirit. 

A reference to the translations of some 
of the texts relating to this branch of the 
law, which are to be found in books of 
undoubted authority or have been relied ` 
upon in judicial decisions may not be 
unprofitable. In some cases the translations 
do not agree, and in others it isnot easy . 
to appreciate the exact meaning, the pas- 
sages being darkened by parantheses or 
obscured by the translator's gloss. 
case of Labbi Beebee v, Bibbun Beebee (|), 
the following texts were referred to:— 

Futawa-i-Alumgiri, Vol. 4, Ch. XI: “Now 
they speak of the definitions of ‘fatal 
disease. What has been adopted in futwas . 
is that a disease from which death may 
probably result is a fatal disease, irrespec- 


e tive of whether the patient keeps to his 


bed or not’ (page 552) “He who is 
affected with paralysis, partial or total, and 
he who has lost the use of any limb, or is 
effected with phthisis, and the disease is 
prolonged, and there is no fear of death, 
may make a gift of his whole property.” 
(page 562). 

Futawa-t-Fusul-Amadi:“—They have eka. 
plained prolongation to meaneone year, so 
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that if the disposition has been made after 
one year from the attack of the malady it 
is like a disposition made in the enjoy- 
ment of health.” (page 414 M. S.) 

Futawa-i-Alumgiri, Vol. I,.Book of Di- 
vorce, page 640: “Our learned Doctors have 
explained the duration of sickness to be of 
one year, so that if the same sickness lasts 
for one year the acts of the sick person 
after one year would have the same effect 
as if he had done them in a state of health.” 
There is no reason to suppose that the law 
of marz-ul-mout is not the same in regard 
to talaq as it is in the case of waqf. 

Fytawa-t-Shami, Vol. II, page 521: “If 
the sickness becomes old, that is to say, if 
one year elapses from its commencement, 
and no increase or decrease occurs in it, 
the sick person shall be deemed a healthy 
person, but if the sickness increases, whe- 
ther before or after one year, and during 
the continuance of such increase the per- 
son dies of the same, he shall be deemed 
a sick person.” Other futwas also to the 
same effect appear to have been produced 
before the Court. Another translation of 
the passage last quoted will be found in 
the case of Fatima Bibee v. Ahmad Baksh 
(2) and runs in these words:—‘If the disease 
becomes old in this way, that it extends 
beyond a year, and no increase occurs within 
that (period), then he (the sick person) is 
(to be deemed)’ in health, but if he dies in. 
‘a atate of increase, whether the increase 
takes place before the year’s prolongation 
of it, he is (to be deemed to be) sick.” 

A: passage from Jamai ul-Rumcoz was 
also - produced before the Court which, 
while admitting that some authorities doubt 
the prescription of the period of one year, 
gave, as supported by the better opinion, 
the rule that “gifts by paralytics are valid 
if the sickness lasts for a long time, so that 
a year elapses from the time when it first 
commenced,” 

Mr. Ameer Ali in his hook on Muham- 
madan Law, Vol. I, page 56, quotes with 
approval the observations of Radd-ul-Mukh-° 
tar and says:—‘It is not merely the fact 
that the disease is ordinarily fatal that 
requires consideration but the effect it is 
likely to have on the mind of the sufferer, 

‘which is the chief determining element. A 
malady of such a nature is called Marz-ul- 
maut or the illness of death. But where a 
„person hasesuffered from an illness for a 


(2; 31 O. 319 at pp. 225, 326. , 
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long time so that it has become, as it 
were, ‘a part of his constitution,’ or wheré 


the progress of the disease is so impercep- 


tible as to cause no apprehension to him, 
it does not come within the definition of 
Marz-ul-mout.” i 

At page 57 is quoted the following pas- 
sage from the Durr-ul-mukhtar: “The gift 
of a person suffering from paralysis, palsy 
and phthisis is invalid as to the whole 
when the desease has lasted over a year, 


_and there is no fear of death from it, but 


if it has not extended for a year and there 
is no fear of death (on his part) the gift 
will take elfect in respect of the third.” 
The learned author states that the reason 
is there is said to be that if a person suffers 
from a malady which is ordinarily mortal 
for over a year, it ceases to have any appre- 
ciable influence on his mind as it has 
become a part of his nature. ae 
At page 58, Futawa Kazi Khan is quoted 
in support of the proposition that “one 
struck with paralysis, phthisis or palsy is 
accounted sick whilst the disease is on the 
increase; but when the illness has lasted a 
long time and is not becoming worse, the 
sufferer is as one in health.” Then the 
following passage of the text is quoted, 
“some lawyers have laid down that if a 


disease, however mortal, lasts for over a 


year, it should not be regarded as such, 
because the man becomes so accustomed to 
it as to lose all apprehension as to his own 
condition.” 4 7 f 

At page 59, Durr-ul-Mukhtanris quoted 
where it says on the authority of the bazacta, 
that “when a person is in imminent 
tear of death whether from disease or any 
other cause, so that in the case of an ill- 
ness the man isso broken or weakened by 
it as to be incapacitated from conducting 
his ordinary avocations outside his house, 
for example, a Faki(Jurist) from going to 
the mosque, a tradesman to his shop, a 
woman from attending to her indoor oc- 
cupations” it is marz-ul-mout and also on 
the authority of the mujtaba, that “where 
the illness has become so severe as to make 
it permissible for the sufferer to offer his 
prayer without standing up (Lit: in a 
sfiting posture) it must be regarded as an 
illness of death.” 

The above doctrine, however, is differ- 
ent from that of Futawa-i-Alumgiri which 
was accepted in the case of Futima- 
Bibi v, Ahmad Baksh’(2) and where 
the proposition was laid down in thesq 
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words: —“A death illness is one which it is 
highly probable will end fatally whether 
the sick person has taken to his bed or 
not; or whether in the case of a man, it 
disables him from rising up for necessary 
avocations out of the house or not, such 
as for instance, when he is a Faki or lawyer, 
from going to the musjid or place of 
worship, and when he is a merchant from 
going to his shop or whether in the case 
‘of a woman it does or does not disable her 
from necessary avocation within doors. But 
the illness is to be considered death-illness 
when a man cannot pray standing.” This 
extract with the exception of the last sen- 
tence seems to be the translation of a 
passage from the Futawa-i-Alumgiri. 

Mr. Tyabji in his Principles of Muham- 
madan Law quotes Baillie’s Digest, Vol. 
J, 548, Grady’s Edition of Hamilton's 
Hedaya 684, in support of the proposition 
that “pains of child birth are considered 
by the Muslim authors as prima facie a 
death illness whereas lameness, gout, 
‘paralysis, consumption or withered or 
palsied hand, after they have continued for 
a long time and have no immediate danger 
of death do not constitute death illness.” 

It is not very easy to reconcile this mass 
of conflicting dicta which, as they stand, 
present numerous points of diversity. Some 
jurists contend that every command of the 


‘sharah was characterised by its illut or: 


reason or principle which is a mental idea 
and its subub or the cause or the way lead- 
ing to it, which has an external and 
physical existence, and that one must adopt 
the subub in order to reach the obligation 
which the illut creates. According to them 
the reason of the rule is that when all 
hope of life is lost and there is every fear 
of likelihood of death taking place the 
tight of the heirs to the property is created 
just in the same manner as it is created 
on the death of the owner who ceases by 
death to have any n@ed for property. Hence 
it is, they say, that the law has set out ia 
detail the manifestations, indications and 
signs, and these should be adhered to, 
“whatever might be the doctor’s opinion as 
to the character of the disease. Acaord- 
ing to them the limit of one year is con- 
clusive and lays down a hard and fast rule 
which is to be preferred toa doubtful one 
depending upon such an uncertain thing 
as a mental -condition like fear. Some 
.others contend that in the case of a disease 
‘like paralysis, gout, consumption, etc, a 
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year was required to ascertain whether the 
ulness was a death illness or not; .that if 
the same illness continued uuinoterruptedly 
and death takes place on account of it 
within a year, the illness is a death illness 
and a gift made within the year is invalid; 
but if the illness is a lingering one and 
death does not take place before the end 
of the year reckoned from the time it 
commenced, the illness during the year or 
subsequent to it is not to be considered as 
death illness, and any gilt made within or 
after the year is valid. According to some, 
a subjective apprehension on the part of 
the patient himself is hardly of any im- 
portance because though the reason or 
motive underlying the law is that illness 
weakens a man’s physical and mental powers 
and he is, therefore, likely to act -under 
such circumstances to the detriment of his 
spiritual interest by disappointing his heirs 
in their just expectations, according to the 
principles of Muhammadan Jurisprudence 
that has not to be proved as a fact in each 
particular case, but the law itself lays 
down hard and, fast rules and criteria by 
which the validity of a sick person's act 
has to be determined.’ The efforts of modern 
jurists have been directed towards remov- 
ing the conflict, and judicial decisions have 
tended, to disentangle this mass of com- 
plications and lay down some principles 
which may be of easy application. i 

` In the case of“Labbi Beebee. v. Beebun 


`Beebee (1), Pearson and Turner, JJ., relying 


upon the authority of certain passages in 
Futawa-i-Aiumgiri, Futawa-i Fusul-i-Am- 
adi, and Futuwa-i-Shami, quoted'above, held 
that under the Muhammadan Law the term 
marz-ul-mout is applicable not only to 
diseases which actually cause death, but to 
diseases from which it is probable that death 
will ensue, sô as to engender in the person 
afflicted with the disease an apprehension 
of death that a person labouring under 
such a disease cannot make a valid gift 
of the whole of his property until a year 
has elapsed from the time he was attacked 
by it. Some of the texts referred to in 
that case dealt with paralysis ‘partial or 
total,’ characterized it as ‘a fatal disease’ 
and laid down the doctrine that when the 
sickness becomes old, that is tosay,if one 
year elapsed from its commencement and 
no increase or decrease occurs and the 
same sickness continues, the sick person 
should be deemed a healthy person, and 
a disposition made after a year from the 
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attack of the malady was to be treated as 
a disposition made in the enjoyment of 
health: In that case the learned Judges 
overraled the contention that in the case 
‘of disease like paralysis, ete, a year was 
required to ascertain whether the illness 
was a death-illness or not, that if the same 
‘illness continued uninterruptedly and death 
took place on account of it with a year, 
the illness was a death-illness, and a gift 


made within the year was invalid, but if. 


the illness was a lingering illness and death 
did nol take place before the end of one 
year reckoned from the time it commenced, 
the illness during the year or subsequent 
to it, was not considered a death illness, 
and any gift made within or after the year 
was valid. They went on to observe: “The 
Muhammadan Law, as it would seem, in 
order to guard against acts done by a 
person afflicted with a disease which may 
disturb his. calm judgment, has provided 
that the person afflicted with the disease 
shall be deemed incompetent to pronounce 
a divorce, or make a gift of his property 
until after the expiration of a year from 
the date on which he was attacked with 
the disease.” This decision was followed 
in the case of Muhammad Gulshere Khan v. 
Mariam Begum (3) and the principle was 
laid down in these words: “According to 
the Muhammadan Law a gift by a sick 
person is not invalid, if at the time .of 
such gift his sickness is of long continu- 
ance, ĉie, has lasted for a year, and he is 
in full possession of his senses, and there 
is no immediate apprehension of his death.” 
The doctrine as the validity of the gift 
when the disease has lasted over a year is 
considered not to have been correctly ap- 
preciated in these decisions (Ameer Ali’s Mu- 
hammadan Law, Vol. I, page 57, Footnote), 
In the case of Hassarat Bibi v. Golam 
Jaffar (4) Ameer Ali and Pratt, JJ. observed 
as follows: —“A careful study of the prin- 
ciples enunciated in the most authorita- 
tive Hanafi works would show that in 
determining whether the donation of a 
person suffering from a mortal illness comes 
within the doctrine applicable to marz-ul- 
mout gifts, several questions have to be 
considered, viz., (1) Was the donor suffer- 
ing at the time of the gift from a disease 
which was the immediate cause of his 
death? (2) Was the disease of such a nature 


(3) 3 A. 731; A. W. N. (1881) 48; 2 Ind. Dec. (N. 8.) 


Q 
(4) 3 CW. N. 87, 
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or character as to induce in the person 
suffering, the belief that death would be 
caused thereby, or to engender in him the 
apprehension of death? (3) Was the illness 
such as to incapacitate him from the pur- 
suit of his ordinary avocations or standing 
up for prayers, a circumstance which might 
create on the mind of the sufferer an ap- 
prehension of death? (4) Had the illness 
continued for such a length of time as to 
remove or lessen the apprehension of im- 
mediate fatality or to accustom the sufferer 
to the malady? The limit of one year 
mentioned in the law books does not, in 
our opinion, lay down any hard and fast 
rule regarding the character of the illness; 
it only indicates that a continuance of the 
malady for that length of time may be 
regarded as taking it out-of the category 
of mortal illness.” In the case of Futima 
Bibi v. Ahmad Baksh (2), it was laid down 
(Rampini and Pargiter, JJ ) that ordinarily 
a malady should be considered to be of 
longcontinuance, if it has lasted a year, but 
agreeing with the observations made in the 
case of Hassarat Bibi v. Gulam Jaffar (4),. 
it was held the limit of one year does not 
constitute a hard and fast rule and that it 
may mean a period of about a year. In 
this case it was laid down that the texts 
mentioned three matters:—(i) illness, (ii) 
expectation of a fatal issue, and (tii) certain 
physical incapacities which indicate the 
degree of illness, and the following observa- 
tions appear in the judgment:—"“The learn- 
ed Vakil for the defendants contends that 
the meaning of this is that, if the first and 
third exis: then the second must necessarily 
be presumed, namely, that there is an 
expectation of death. The learned Vakil 
for the plaintiff contends, on the other 
hand, that there is no such necessary pre- 
sumption that the matters of the third class 
are only evidence, and that the Court must 
decide from that and the other evidence 
whether the second aatually exists, that is 
whether there is expectation of death. The 
Jatter appears to us to be the correct view: 
for the passage from Futawa-i-Alumgiri 
distinctly states twice that the definition 
of death. illness is illness in which death is 


highly probable, whether the incapacties 


mentioned exist or not, These incapacities, 
therefore, are not infallible signs of death- 
illness....At the time when this law was 
laid down, little medical knowledge exit- 
ed. Itwas necessary, therefore, to decide 
when an illness was a death-illness; and 
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that could only be done by simple rules 
dealing . with certain symptoms which 
all persons could notice and comprehend. 
Yet it appears from these passages. that 
even while the lawyers suggested that 
certain. physical incapacities indicated 
dangerous illness, they did not lay. down 
positively that these incapacities are con- 
clusive...for it was no part oftheir defini- 
tion of death-illness, whether the incapacities 
mentioned existed or not. It is only with 
regard. to the extreme case, where a man 
cannot stand up to perform the primary 
and simple obligation of . saying his 
prayers, that they declared the illness should 
be deemed a death-illness.”’ 
Judges upon the evidence held that there 
was nothing in the symptoms of the patient 
which should necessarily, have excited in 
him an apprehension.of death. This case 
was carried in appeal to the Pivy Council 
and the Judicial Committee in Fatima 
Bibi v. Ahmed Baksh (5) dismissed the 
appeal. holding that the test which was 
treated as decisive on the point of the 
validity of the gift, namely, whether the 
deed of gift was executed by the donor 
under apprehension of death, was the right 
question in the case. The case of Ibrahim 
Golam Ariff v. Saiboo (6) went up. to 
` the Privy Council from a judgment of 
` Qhitty, J., then a Judge of the Burma Chief 


Court, which had been affirmed on appeal . 


by Thirkell White, O. J., and Bigge, J. 
In that case the Courts appear to have 
proceeded upon the test which they con- 
sidered to be the crucial test in the case, 
namely, whether there was an apprehension 
of death inthe mind of the donor at the 
‘time of the execution of the deed of gift 
which formed the subject-matter of that 
case, and concurrently found that question 
in the negative. Their Lordships of the 
Judicial Committee on those findings refus- 
ed to interfere holding that “the law appli- 
cable was not in controversy; the invalidity 
alleged arises where the gift is made under 
pressure of sense of imminence of death.” 


_ These cases must be taken to have set at 

rest the controversy relating to the rigidity 
of the one year rule. In view of-these cases 
it is also impossible to contend any longer 


(5) 350. 271; 10 Bom. L. R. 50; 7 O.L. J. 122; 12 
CO. W. N. 214; 18 M. L. J. 6; 3 M. L. T. 110; 14 Burl. 
R. 268; 351. A. 67 (P. C). > KANA 

(6)'35 O. 1; 4 A.L... 572; 11 O. W. N. 973; 9 Bur. 
L. R. 872; 17 M. L. J, 408; 6.0.. L. J. 695; 2A L, T. 
479; 4 L, B. R. 154; 841, A, 167 (P. C) 
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that the subjective apprehensign of death in 
the mind of the donor as distinguished 
from the apprehension caused in the mind 
of others, does not count in the law of 
marz-ul-mout. The existence of this sub- 
jective element as an ingredient in the law 


` of marz-ul-mout, doubted by Woodroffe, J., 


in the case.of Kulsom Bibee v. Golam. 


Hossein Cassim Ariff (7) and Sir Abdur’ 
Rahim inhis Principles of Muhammadan 


Jurisprudence, page 256 says that it is not 
a test at all in such matters, 
The law of marz-ul-mout was considered 


in the case of Sarabai v. Rabiabai (8) in - 


which Batchelor, J., laid down that “In 
order to establish marz-ul-mout there must 
be present at least three conditions :— (1) 
Proximate danger of death, so that there 
is, as it is phrased, a preponderance (ghaliba) 
of khauf or apprehension, that is, that at 
the given time death must be more prob- 
able than life, (2) there must be some degree 
of subjective apprehension: of death in the 
mind of the sick person, and (3) there must 
be some external indicia, chief amongst 
which would be the inability to attend to 
ordinary avocations.” These principles were 
adopted in a later decision of the same 
Court, Rashid v. Sherbanoo (9). 

In view of the decisions of the Judicial 
Committee referred to above it may perhaps 
be doubted as to whether the third condition 
mentioned in the Bombay cases is really a 
sine qua non. 

As regards the investigation into the 
nature of the illness in the present case 
we are tosome extent relieved by reason 
of the fact thatthe malady that Maham- 


mad Tayeb was suffering from was a' 


specific one, and was definitely diagnosed 
as paralysis of the lower limbs, There ig 
hardly any. divergence amongst the wit- 
nesses as to the chief characteristics and 
features of the illness, except perhaps as 
to minor details as regards which very little 
preference may be given to one witness more 
than to another, in view of the fact that the 
evidence of each witness is coloured by his 
or her conception of what would or would not 
constitute marz-ul-mout. The evidence, or 


e such of it as may be safely taken to be 


reliable points to the first attack ‘of the 
illness having come in the month of Feb- 
ruary 1895. The wagfnama was executed, 
as I have said, on the 20th March, 1895, 
(7) 10 0. W. N. 449. 

{as 30 B. 537; 8 Bom. L. R, 35. 

(8) 31 B, 264; 9 Bom, L, R, 252,. 
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It was presente@ for registration on the 
21st March 1895, and actually registered on 
the 23rd————Muhammad Tayeb died 
in February, 1895. There is no reliable 
evidence, one way or the other as to whe- 
ther the intensity of the affliction went on 
on the increase. or whether it varied at 
any time during the period he suffered 
from it. The trend of the evidence is 
to the effect that from the first attack 
medicines began to be administered and he 
“was kept on liquid diet. The lower limbs 
having been paralyzed he would always 
remain on bed and had to be helped or 
raised to a sitting posture. On the other 
hand, we haveit that he was taken on a 
chair into a palanquin on which he was 
carried to the Office of the Registrar where 
he personally admitted the execution of the 
document. Thereis, therefore, no reason to 
hold that his brain was afiected about the 
time that the document was executed or at 
any time; and the evidence of the witnesses 
who want to make out that his mental 
faculties had been in any way impaired can- 
not possibly be believed. The evidence 
relating to the part hat he took in connec- 
tion with the preparation of the drafts for 
the wagfnama and the instructions that 
he gavein connection with the transaction 
clearly show that he was in full possession 
of all his faculties. There was nothing 
suggestive of senile decay, and he was fairly 
well with all his powers, but for the paralysis 
of the lower limbs, for the ripe old age of 
94 or 95 that heis said to have been ofat 
the time. These findings are substantially 
thesame at which the learned-President bas 
‘arrived on the evidence in the case, and 
with his findings in this respect I entirely 
agree. 

The question, however, is not what the 
testamentary capacity of Muhammad Tayeb 
was at the time the document was executed, 
but to quote the words of the Judicial Com- 
mittee in the caseof Fatima Bibi v. Ahmed 
Bulesh (5) “Whether the deed was executed 

` under an apprehension of death,” or in other 
words of their Lordships as used in the 
case of Ibrahim Golam Ariff v. Saiboo (6) 
whether the wagf was made “under pressure 
of a sense of imminence of death.” The 
possession of one’s senses and mental 
faculties is no index of this apprehen- 
sion; in fact thé proportion of the one to 
the other would, if anything, vary in the 
inverse ratio. We have the fact that from 
the day that he was struck by the disease 


poau . 
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he was kept in liquid diet, the fact that 
he was an old man of 94 or 95, the fact that 
there was nothing before him suggesting 
that the disease had taken a favourable 
turn, the fact that the illness continued 
till the 2lst March 1895 on which date 
the document was executed and the fact 
that steps were teken the very next day 
to get the document registered, these 
facts to my mind suggest unmistakeably 
that Muhammad Tayeb apprehended that 
he would not survive the illness and that 
his end was approaching. Apart from the 
texts to which I have already referred, the 
one thing which was held in the case of 
Hassarat Bibi v. Golam Jaffar (4), as 
likely to create in the mind of Muhammad 
Tayeb au apprehension of death,-and which 
dictum was approved in the case of 
Fatima Bibee v. Ahmed Baksh (2) exists in 
the present case. It has been found by 
the learned President and rightly so upon 
the evidence, and in fact that finding has not 
been challenged before us, that Muhammad 
Tayeb from the time that the disease 
came upon him was unable to stand up 
for prayer. There is a rational foundation 
for the rule as to-why this inability is 
regarded in Muhammadan Law as creating 
such apprehension. It is only in a case 
of utter and absolute disability that one 
would say his prayers without standing ; 
and when one finds this disability attend- 
ing him during prayers, it is bound to- 
fil!’ his mind with an apprehension that the 
end is not far off. At the date of execution 
of the deed the disease was a little over a 
month old, and in nosense had continued 
for a sufficient length of time so as to bea 
part of his nature. I think all the cir- 
cumstances point to his having apprehend- 
ed atthe time he executed the deed that 
it was highly probable that the malady 
would soon end fatally, Atthat point of 
time there was a preponderance of ap- 
prehension that death was more probable 
than life though he lingered on for seven 
or eight months more and then expired. 
The wag/, in my opinian, was made under 
a sense of impending death which he 
fared was coming on as a result of the 
illness he was suffering from. The learned 
President has relied upon a passage in 
Baillie’s Digest, p»ge 543, which runs thus:— 
“The lame, the paralytic, the consump- 
tive, when the malady was of long continu- 
ance and there isimmediate apprehension 
of death may make gifts of the whole ofthe 
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property.” In my opinion the facts indicate 
_ that the apprehension of death was immedi- 
ate, and that the deed was executed under 
_ an apprehension that death was imminent in 
“the sense that there was nothing to stand 
between the illness and the death, or, in 
other words, that the latter would follow 
inevitably as a necessary result of the 
former and at no distant date, More than 
that is not necessary under the law of 
mare-ul-mout. 

There is on the record a judgment of my 
learned brother Greaves, J:, dealing with 
the question of the validity of this wagf. 
That judgment is, undoubtedly, entitled to 
every respect butas the learned President 
has held it cannot operate as res judicata 
in the present case. It may also be remarked 
that Greaves, J., was able to find upon the 
evidence that was before him, that Muham- 

“mad Tayeb suffered for more than a year 
from his illness before his death;a finding 
which the evidence before us does not 
support. 

For the above reasons I am unable to 
agree in the view taken by the learned 
President on the question of the validity of 
the wagf. Iam ofopinion that the wagqf 
was invalid except to the extent of a 
third of the properties covered by it, which 
belonged to the wagf. 

The appeal will be allowed and apportion- 
ment of the compensation: in respect of the 
premises, when it is made, will be made on 
the basis indicated above. 

The appellant will be entitled to her 
costs from the contesting respondents both 
in this Court and of the Court below. 

8. D. Appeal allowed.” 


LAHORE HIGH COURT. 
Szconp CIVIL APPEAL No. 2243 or 1924, 
January 30, 1925, 
Present:—Mr. Justice Campbell. 
MANGTU AND ANoTHER—~PLAINTIFFS— 
APPELLANTS 


VETSUS 

LACHHI RAM-—Dzrenpanr— 
RESPONDENT. 
Appeal, second-——Nuisance—Iinding of fact—Inter- 

ference by High Court. $ : 
Where an Appellate Court on a consideration of the 
evidence in the case and all the circumstances, local 
and others, comes to the conclusion that a latrine does 


LACHEI RAM, 927 
e 
not constitutea nuisance, the finding .is one of fact 
and cannot be interfered with in secònd appeal. 
Second appeal from an- order of the 
Peet Judge, Delhi, dated the 9th May ` 
24, 
Mr. N. C. Pandit, for the Appellants, 
Mr. Shamair Chand, for the Respondent. 


JUDGMENT.—The defendant in this 
suit, Lachhi Ram of Rewari, obtained per- 
mission, from the local Municipal Com- 
mittee, to build a house including a sandas 
which is described, in the present memo- 
randum of appeal before me, as a latrine of 
a very filthy and primitive kind. It appears 
to be an arrangement by which excrement 
and dirty water is expelled from the first 
storey of a house on to the ground under- | 
neath. The two plaintiffs sued for an in- 
junction directing the defendant to close 
the sandas as a nuisance. 

The Trial Court decreed.the suit but in - 
appeal it was dismissed by the learned 
District Judge who held that no nuisance 
= been proved.. 

t appears to me that the finding o 
learned District Judge is one of oe he 
that there can be no interference with his 
decision in second appeal. Admittedly the 
sandas has been built on the defendant's 
own land and the plaintiffs can only inter- 
fere with him on the ground of nuisance 
being created. The District J udge has 
considered all the cricumstances, local 
and others, in coming to his conclusion and 
appears to have studied all the evidence. 
I cannot presume, as I am invited’ by the 
learned Counsel for the appellant to do that 
he did not realize what sandas is, or he did 
not realize the precise character and pesi- 
tion of the sandas in question. 

Rewari town hasa Municipal Committee 
and under the Municipal Act the Committee 
must be presumed to have powers to deal 
with any nuisance which may be created 
hereafter by this sandas, This facthas also 
been mentioned by the learned District 
Judge and the plaintiffs will have their 
remedy in that direction. . 

4 find no ground for interference’ on 
pone appeal and dismiss the appeal with 
costs. 


Z. K. Appeal dismissed, 


+ 
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CALCUTTA HIGH COURT. 
APPEAL FROM “APPELLATE ORDER No, 324 
oF 1923, 
De, xs May 19,-1925. 
Present:—Mr. Justice Suhrawardy and 
Mr: Justice Duval, 
BANSHIBADAN MANDAL— APPELLANT 
VETSUS 
CHHAUNAT BIBI alias CHHANNU 
„BIBI AND OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 2 cl. (2) (a), 
47, 104 (2), O. XXI, rr. 89, 92, O. XLIH, r, 1 (jy 
Second appeal from appellate order setting aside, 
execution sale. 

“An order under s. 47, C. P. O., which is an adjudica- 
tion from which an appeal lies as an appeal from an 
order, is excluded from the definition of a decree under 
sub-cl. (2) ta) of s. 2, O. P. C. Therefore, under s. 104, 
el, (2), C. P. C., no second appeal lies from an order 
passed under O. XXI, r. 92, against which an appeal 
lies under O. XLII, xv. 1 (D, O. P. C., even if the 
auction-purchaser happens to be decree-holder. 


Appeal against an order of ‘the District 
Judge, 24-Pergannas, dated the 28th May 
1923, affirming that of the Murisif, Second 
aon at Barasat, dated the 2nd January 
1 b's 
` Mr. Hemendra Nath Sen and. Babu 
Gopendra Nath Das, for the :Appellant. 

Babu Dwijendra Krishna Dutt, for the 
Respondents, 


JUDGMENT.—This is an appeal by 
the auction-purchaser in execution of a 
money decree. The respondents deposited 
the amount for which the property was 
sold and purchased by the appellant; but 
it was contended the money deposited was 
short by -12-annas. Both the Courts below 
have held that this was due to a bona fide 
mistake‘and set asidé the sale. The second 
appeal -is from the appellate order of the 
District Judge of 24-Parganahs. 

A preliminary objection-is taken by the 
‘respondents that no ‘second appeal lies. 
We think that this contention should pre- 
vail. The order passed: after the deposit 
made-under O. XXI, r. 89 is an-order under 
r. 92. An appeal lies from an order passed 
under that rule under O. XLIII, r. 1 (J, ©. 
P. C. But no seccnd appeal les from the 
order passed upon first appeal, under s. 104, 
el, (2); Itis argued by the learned Advocate 
for the appellant that as the auction-pur- 
chaser was’the decree-holder, the matter 
is covered by s. 47; and under s. 2,0. P. C., 
the order gassed under s. 47 is a decree and 
is appealable. We think that this con- 
tention is not sound. Section 47 covers 
matters arising between parties to the suit 
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relating to execution, discharge and satis- 
faction of the decree. An order passed- 
uader that section is a decree as defined in 
s. 2,0. P. 0, Butel. (a) of that sesti n 
excludes an order which is an adjudication ` 
from which an appeal lies as an appeal from . 
order. All orders, therefore, between 
decree-holder and judgment-debtor under 
s. 47 are not decrees and appealable as such. 
In the present case an appeal lies as. an 
appeal from order under O. XLIII, r. 1 
(J). A second appeal, therefore, does not 
lie. We are fortified in our view by the 
decision in the case of Asimuddt Sheikh v. 
Sundari Bibee (1). .The appellant has. 
referred to the case of Raghubar Dayal 
Sukul v. Jadu Nandan Missir (2) which was, 
however, a case under the Bengal Tenaney 
Act. In this view we-hold that a second 
appeal does notlie and this appeal is dis- 
missed withcosts two gold mohurs.- 

8. D. ` Appeal dismissed. 

(1) 10 Ind. Cas. 345; 38 C. 339; 15 C. W. N. 844; 14 
©. L. J. 22 


24. 
P 13 Ind. Cas. 365; 150. L. J. 89; 160, W. N, 
736. 


DURAN MAL. 
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LAHORE. HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL 
No. 1864 or 1924. 

March 12, 1925. 
Present :—Mr. Justice Campbell. 

SHEO NATH— DEFENDANT— APPELLANT 

z versus 
PURAN MAL-— PLAINTIFF— RES PONDENT. 

Civil Procedure Code (Act V-of 1908), Sch. III, 
para. 7—Execution of decree—Agricultural land, 
farming out of—Conditions of farm, determination of 
— Duty of Court. 

Where in execution of a decree the Executing Court 
proposes to farm cut agricultural land belonging to 
the judgment-debtor, the term of the farm and ‘the 
other conditicns must te decided by the Court itself. 
The Ccurt must seek the Collector's advice on the 
subject and should ordinarily follow it, but is not 
bound to do so. [p. 229, col. 1.] 

Mr. Shamair Chand, for the Appellant. 

“Mr. G. S. Salarya, for the Respondent. 

JUDGMENT.—Puran Mal held a 
decree against Surjan Singh and in execu- ° 
tion thereof after the death of Surjan 
Singh attached certain land in the pesses- - 
sion of Sheo Nath, son of Surjan- Singh, . 
Sheo Nath objected that the land was ances- | 
tral and, therefore, not liable to attachment. | 
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- in execution of the decree. The Court held 
that 22 bighas 74 biswas were not ancestral 
that the rest was ancestral that-the 22 bighas 

' 74 biswas could be attached and sold in 
execution of the decree but that the decree- 
holder should be “made to pay the mortgage 
money of Sheo Nath with respect to this 

` land.” 

The meaning of this last provisiọn is to 
be. found in the fact that Surjan Singh 
- had. mortgaged this area and that after his 

death the mortgage was redeemed by 

Sheo Nath with his own money. In effect, 

therefore, the learned Subordinate Judge 

held that the equity of redemption: only of 
the 22 bighas 74 biswas was liable for the 
satisfactión of the decree, 

Against this order the decree-holder did 
not appeal, but Sheo Nath appealed con- 
tending that the 22 bighas 74 biswas were 
ancestral land. He failed, but the learned 
District Judge upheld a second objection 
that sale of the land would be in con- 
travention of the Punjab Alienation of Land 
Act. He accordingly accepted the appeal 
- so far as to direct that instead of the land 

being sold it should be farmed out to the 
decree-holder for such term of years as the 

Collector might deem fit. 

Sheo Nath has come to this Court, in 
Second:appeal, and his learned Counsel has 
pointed out with reason that the learned 

: District Judge overlooked the fact that the 
First Oourt made no more than the equity 
of redemption of the land liable for the 

- decree. The contention that no more than 
this can be ordered to be farmed out in such 

‘satisfaction as aforesaid must prevail. I 


t 


wish to observe also that the learned Dis-' 


trict Judge was wrong in directing that the 
farm should be for such term of years as 
the Collector might deem fit. The term 
of years and other conditions have to be 
- decided by the Court. The Court under- 
standing instructions must seek the Collec- 
tor’s arvice on the subject and should 
. ordinarily-follow jty but is not bound to do 
| 80 


-I accept the appeal with costs and direct. 


in modification of the learned District 


. Judge's order that the First Court shall — 


-arrange for the temporary alienation in 
© satisfaction of the decree of such proportion 


of the 22 bighas 74 biswas as it may hold. 


to represent the value of the equity of 
redemption as against that of the mortgage 
- charge paid off by Sheo Nath. The Court 
may, however, if it thinks fit, adjust the 


matter in such other. equitable:manner as 
may present itself, e.g, by farming out 
the whole land and arranging that the 
annual profits shall be divided between the 
decree-holder and Sheo Nuth in proportion 
to the respective- values of- -the equity 
of redemption and the mortgage charges. 

Z. K. Appeal accepted, 


meamea 


- CALCUTTA HIGH COURT... 
APPEAL FROM .ORIGINaL DECREE. No. -28 
oF 1923. ; 
‘May 1: 1925. 
Present:—Justice Sir Hugh Walmsley, 
Kr., and Mr. Justice B. B-.Ghose. 
-RAKHAL CHANDRA BARDHAN— 
DiFExDANT—APPELLANT 
VETSUS 

PROSAD CHANDRA CHATTERJEÑ 

AND OTHERS— PLAINTIFFS — RESPONDENTS. 

Fraud--Suspicion—Circumstantial evidence---Letters 
of Administration—Position of Hindu widow as ad- 
ministrator—Registration Act (XVI of -1908', s. 58 (1) 
(e)—Consideration—HEndorsement by Registering Officer 
—Presumption—Burden of proof—-Purdah nashin lady 
—Independent advice, ete. : 

Fraud is not presumed ox inferred lightly. fp. 233, 
cal. 2. 

TAR Buzloor Raheem v. Jadonath Bose, 11 M. I. 
A, 551 at p. 602; SW. R. P. O. 3;-.2 Suth. P, C. J. 59; 2 
Sar. P. C. J. 259; 20 E. R. 208, referred to. 

Circumstances of mere suspicion should not be 
taken as proof of fraud, there must be'sufficient evi- 
dence to overcome the natural presumption of honesty 
and fair dealing. [ibid.| 

Circumsrantial evidence is not only sufficient but in . 
maay cases it is the only proof that can be adduced to 
establish ‘fraud. [ibid.] 

Mathoora Pandey v. Ram Ruchya Tewaree;-11 W, R. 
482; 3B. L. R. A. O. 108, referred to. 

A Hindu widow obtaining Letters of Administration 
of the estate of the last male owner isin. the, same 
position ‘as any other administrator. and a sale,effected 
hy her with the sanction. of the ‘District Judge-cannot 
be questioned.on.any ground not-available.against any 
other administrator. |p. 234, col. 2 ] 

Kamikhya Nath Mukerjee v. Hari Churn Sen, 26 C. 
607; 13 Ind. Dee. (nN. s.) "990, Chuni Lal Haldar v. 
Makshada Debi, 52 Ind. Cas. 309; 23:0. W. N.-652 and 
Annoda Charan: Mondal v. Atul .Chandna Malik, 54 
Ind.-Cas..197; 23 O. W. N. 1045; 31 0. L. J. 3, relied 
upon. Í 

PAN endorsement made ona kabala by a-Registering 
Officer in accordance‘with the statutory: provision in 
s. 58 (1) (e) of the Registration Act that-a.certain sum 
of money was paid as.consideration in his.presence 
raises a presumption that the consideration was jaid 
and the onus lies ou the person who alleges that it 
isuntrue to prove it. [ibid.] 

Ali Khan Bahadur x. Indar Parshad, 23:0.:950; 23 
I. A. 92; 7 Sar. P.O, 063; 12d. Dec.. nas) 63] 
(P. C), referred lo, px 
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Any person taking a conveyance from a purdu 
nashin lady must prove that the document was ex- 
plained to her, that she understood what she was 
doing and that she had independent advice. Where, 
however, it is established that the lady knew what the 
nature of the document was that she was executing 
and that she had independent advice, it is not neces- 
sary to prove the formal reading over or explanation 
of the document. [p. 235, col. 1.] 


Appeal against a decree of the Subordi- 
nate Judge, Third Court, 24-Pergannas, 
dated the 4th December 1922. 

Sir Provash Chandra Mitter, Messrs. A. 
N. Bose, S. P. Ghose and Babu Shyama Das 
Bhattacharji, for the Appellant. 

Dr. S. C. Basak, Babus Sitaram Banerji 
and Haripada Ghose, for the Respondents. 


. JUDGMENT. 

Walmsley, J.—This appeal is pre- 
ferred by the principal defendant Rakhal 
Chandra Prodhan, and it is directed against 
a decree declaring the right of thè plaintiffs 
to the property in suit as reversioners to 
the estate of the late Rakhal Chandra 
Banerji and directing that they should 
recover possession with mesne profits, 

The facts that need be stated are as fol- 
lows. One Haridas Banerjee died, leaving 
a widow, three daughters, and one son, the 
Rakhal Chandra Banerjee just mentioned. 
Rakhal died in 1883, soon after his father, 
without issue, and his estate went to his 
widowed mother Thakomani. Thakomani 
died in 1909, and her three daughters were 
then the mothers of nine sons, and these 
nine grandsons inherited each 1/9th of 
the estate. The original plaintiffs are the 
two sons of Kusum Kumari; they have 
bought the shares of five of their cousins, 
and thus become owners of 7/9th. 
The other 2/9th belonged to the defend- 
ants Nos. 2 to 4, and these defendants 
were transferred to the category of plaint- 
iffs after the institution of the suit, so that 
the claim is for the entire interest in the 
property described in the schedule, 

Rakhal Chandra Banerjee’s estate con- 
sisted of a house and some paddy land 
at Italghatta, on the outskirts of Calcutta, 
and a house at Bhowanipur in the suburbs. 

In 1819 Thakomani applied for Letters of 
Administration to the estate of her gon, 
and she wasappointed Administratrix, An 
order was made in her favour in November, 
but the grant was not made until the fol- 
lowing June. A few days later Thakomani 
sought and obtained permission from the 
Judge to sell the house and 10 bighas at 
Italghatta, end on July 26, 1890, she sold 
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the same to the appellant for the sum of 
Rs. 2,400. The suitis aimed at this aliena- 
tion. It is said that the proceedings con- 
nected with it were fraudulent from begin- 
ning to end. The fraud is described in 
paras. 7—12 of the plaint. Briefly stated the 
fraud is said to be as follows; first, that 
Thakomani did not really apply for Letters 
of Administration. her name was used, but 
without her knowledge: secondly, that the 
application for Letters of Administration 
contained inaccurate statements, intended 
“to deceive, about the property and about 
the other persons interested in the estate; 
and thirdly, that Thakomani was persuaded 
to execute the conveyance by.. false repre- 
sentations that the document was nothing 
more than a lease. 

The persons who are said to be guilty of . 
this trickery are the appellant, and Shyam 
Lal Chatterji one of Thakomani's sons-in- 
law. 

The defendant’s case on the other hand 
is that everything was above board, that 
Thakomani found it impossible to keep up 
the house at Italghatta, that she needed 
money, that she knew all about the appli- 
cation for Letters of Administration and 
fully understood that she was selling the 
property. 

The learned Judge has found in favour 
of the plaintiffs on all points in a judgment 
which seems to me extremely one-sided. He 
has been very free in his findings of fraud, 
and he says that the conclusion is irresistible 
that the fraud was committed at the in- 
stance of the appellant. . 

To take the last point first, I find it 

‘impossible to agree with the learned Judge's 
view. It is common ground that overtures 
were made to the appellant for the purchase 
of the house. Either the appellant, or his 
broker, I do not think it matters which, 
pointed out that a purchase from’ Thako- 
mani as a Hindu widow was dangerous, and 
suggested that she should obtain Letters of 
Administration and then secure the Judge's 
permission to sell, That suggestion was 

“perfectly legitimate. In fact no cautious 
Solicitor would advise a client to buy on 
any other terms. I have no doubt that the 
application for Letters of Administration 
wis made with this end in view, but that 
fact cannot afford any ground for sus- 
pecting fraud instigated by the appel- 
lant. 

The learned Judge proceeds to argue that 
the whole proceedings were fraudulent, 
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because there was a mis-description of the 
assests of the estate, and because the grand- 
sons were incorrectly described as minors 
living with their grandmother. I am not 
prepared to regard either ofthese mistakes 
or mis-representations as amounting to 
fraud. The learned Judge does not say on 
whom the fraud was committed: the most 
that can be said is that by understating the 
_assets the revenue was defrauded of a few 
rupees, and that by describing the grand- 
sons erroneously the citations were imper- 
fect. But thatis all, and [ cannot hold that 
there was fraud. Further the Probate Act 
contains provisions for revoking a grant 
madeimproperly. Here the grandsons grew 
to manhood and saw the Italghatta house 
in possession of the appellant: they cannot 
have imagined that he was in possession 
as lessee and not as owner, and I cannot 
believe the plaintiff's statement that they 
knew nothing of the sale until the appellant 
filed his written statemsnt in the suit of 
1917. That being so they have had ample 
opportunity of challenging the validity 
of the grant, and as they have not done 
so I donot think that they can now in 
this suit ask to have it treated as void. 
Then there is the last charge of fraud: 
that Thakomani was deceived as to the 
nature of the instrument, There isa little 
evidence to the effect that she spoke of a 
lease, but there is no evilence that she ever 
made a grievanceof the matter. For many 
years she saw the appellant in possession 
and she received no rent from him: it is 
impossible, therefore, to believe that she 
laboured under the mistaken idea that she 
had only given a lease. Moreover it is 
proved that her son-in-law Shyam Lal was 
acting as her adviser, and there is no evi- 
dence that he was interested in deceiving 
her. There is the further fact that a sub- 
stantial sum of money was paid to Thako- 
mani in the presence of the Sub-Registrar. 
I cannot, therefore, hold that any deception 
was practised on Thakomani to induce her 
to execute the conveyance, . 
“On all these points I think that the 
learned Judge is wrong. There is, however, 
one point on which there is more to be said 
forthe plaintiffs. Thakomani was a parda 
nashin lady, and as such entitled to special 
. protection. It is said that she had no 
independent advice, and, therefore, the 
transaction is voidable. Itis true that she 
had no advice except that of her son-in-law, 
Shyam Lal, Nowit is not essential in eyery 
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case thata pardanashin should have inde-. 
pendent advice, The circumstances sur- 
rounding the transaction have to be con- 
sidered and the present case is onein which 
I think it was not necessary, Surrounding 
circumstances show that she fully under- 
stood what was being done, that ths trans- 
action was a reasonable one, that for years. 
neither the widow nor any member of her 
family felt that unfair advantage had been 
taken of the lady. Further the document 
was a short and simple one: it was not 
beyond Thakomani’s understanding to know 
that she was selling the house outright; 
and she had at her elbow her son-in-law 
Shyam Lal whose good faith there is. no 
reason to doubt. I think, therefore, that 
the mere fact that there was uo independent 
adviser is not fatal to the transaction. - 

There is one other point. Thedefendant 
has gratuitously created some difficulty 
for himself in regard tolO cattas of the 
land in suit. My learned brother has 
dealt with this story of a gift to the 
spiritual guide’s son at some length and 
for me it is enough to say that the kabala 
also covers these 10 cattas. 

In my opinion, therefore, the appeal 
should be allowed and the suit dismissed 
with costs in both Courts. 

Ghose, J. —This isan appeal by the 
defendant and arises out of suit for recovery 
of possession of a house and lands attached 
to it situated in a village Italghatta in 
the district of 24Pargannas described in 
the schedule ‘to the plaint. This property 
and certain other properties belonged to 
one Rakhal Chandra Banerji, the last male 
owner, who died somtime in 1883. His pro- 
perty was inherited by his mother Thako- 
mani. He had three sisters, Kusum Kumari, 
Uttam Kumari and Basanta Kumari, plaint- 
iffs Nos. land2 are the twosons of Kusum 
Kumari, Uttam Kumari had five sons and 
Basanta Kumaritwosons. Thakomani died 
on the 9th of January 1909. Plaintiffs claim 
the property as reversioners of their mater- 
nal uncle Rakhal Chandra Banerjee. Plaint- 
share by 
tight of succession and another 5/9ths share 
by purchase from three of the sons of Uttam 
Kumari and also from the two sons of 
Basanta Kumari, 7/9ths share in all. The 
other 2/9ths share is represented by a son, 
and two grandsons bya deceased son of 
Uttam Kumari. They were originally made 
pro forma defendants but were transferred 
to the category of plaintiffs on their appli- 
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vation: Thakomani ‘obtained - Letters - of 
Administration of the estate of her son 
Rakhal as an inteState, from the District 
Judge of Alipur on the 26th of June 1890 
‘and made an application for: permission 
to ‘sell the disputed property on the i6th 
of July 1890 which waa granted. ‘ Thako- 
mani thereupon sold the property to the 
“defendant Rakhal Chandra Burdhon on 
the 26th of July 1890, who has since -been 
in ‘possession. 


‘The plaintiffs allege that ‘the Letters of : 


Administration as well as the sanction for 
‘Sale were fraudulently obtained by collusion 
between the ‘defendant ‘and Shyam Lal 
Chatterjee, the husband of U'ftdm Kumari. 
The ‘kabala was also similarly’obtained by 


fraud. The defendant, therefore; acquired - 


no right tothe disputed property by his 
‘alleged ‘purchase. Defendant denied the 
‘allegations of the plaintiff and ‘asserted 
‘that hè was no party to’ ‘any fraudulent 
‘transaction. The Trial Court made a decree 
in favour of the plaintiffs for” posséssion 
‘of the disputed property ‘except I bigha 
‘of land, which defendant had sivbsequently 


purchased from another person and with: 


‘regard to which there is no‘question before 
us. There was also a decree for mesne 
profits against the defendant. 

‘A large number of issues ‘were raised 
before the Subordinate Judge but ‘the 
. prřintipal questions for decision are'covered 
by Issues Nos. 2; 7, 9,10 and 12. Those are: 
whether „ fhe suit is barred by limitation; 
whether Thakomani’ applied for Letters of 
Administration or somebody ‘else did só in 
“eollusion with ‘defendant: whether the 
Letters of Administration and permission 
for sale ‘were fraudulently obtained by 

Sham Lal in collusion with defendant; 
whether Thakomani received any considera- 
tion for the ‘Kobala; and whéther ‘defendant 

acquired’ any title to the property and is 
‘entitled to ‘retain possession of it after 
thé death of Thakomani. All ‘these ques- 

tions’ were’ found in favour of the plaint- 
‘iffs.. Appellant disputes all the findings 
of the Court below. 
Besides ‘the disputed ‘property ‘Rakhal 
(Chandra Bahertileftsomé-agriculttrdl lands 
at Halghatta, about 23 bighas in ‘area, and 
an atiother house at Bhowanipur, à suburb 
of Calcutta. After the ‘death of' her ‘son, 

Thakomani with her mother-it-law removed 

to her hdtise at Bhowanipur ‘as there was 

‘no’ one ih'the village to look after her 
"and: as hefson-in-law Shyam Lal was'living 
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near her house at ‘Bhowanipur. The Sub- 
ordinate Judge has held thatthe disputed 
house was in a good condition atthe time 
‘when it ‘vas sold. I am unable to agree 
with that finding. He does not seem to 
have ‘dealt with the evidence -of defend- 
ant’s witness Barada-Kanta Mandal, an 
‘old man of about 80 years; ‘and who 
lives near “the disputed ‘property. - He is 
one of ‘the lahdlords with ‘regard to the 
‘rent-paying ‘portion ‘of the disputed land 
and seéms to be indepéndent. Heé'sdys that 
the house was ina dilapidated ‘condition 
-and -overgrown with pepul trees.: It was 
an ‘old house in which the grandfather 
‘of Rakhal had lived, ‘and itis quitè probable 
‘that when it was‘ left untenanted for 
several years it would be overgrown with 
trees and fall into ‘decay a’ is usual in 
this part of the’ country. There is no 
evidence, as ‘the Subordinate Judge sup-_ 
“posed, that there was a‘durwan to take 
` Carè ‘of the property, and ‘the fact that a 
dhobt, an “untouchable”, was ‘allowed _ to 
‘live in a portion of the house belonging 
to a Brahmin shows ‘that ‘the ‘house was 
abandoned by the lady, and was not really 
fit for her to live in. 

The fraud alleged by the plaintiffs 
shortly stated is that Shyam Lal was a poor 
‘man who had many dependants ‘to sup- 
port and he made the application for ‘Letters 
of Administation in the name of Thakomani 
Yor his own benefit in collusion with the 
defendant, and got ‘the kobala execited in 
favour of the defendant by representing 
to her ‘that it was a lease on'rent. Further 
‘the defehdantin concert with Shyam Lal 
caused it to be mentioned in the appli- 

‘gation thatthe property in suit was the 
‘only property left by Rakhal ‘Chandra 
Banerjee and also obtained the permission 
‘for sale by suppression of ‘the fact that 
Rakhal ad other ‘properties and ‘also alleg- 
ing that the value of this property wes 
Rs. 2,000 only whereas it was worth Rs. 15,000 
-at least. ir 

e I am unable to hold “that! Thakomani 
did not herself apply for Letters of Ad- 
‘Yhinistration on the ‘evidence, and I do 
“hot attach any importance to the: fact on 
whjch so much stress was ‘laid by the 
‘Subordinate Judge, that the name of the 
person who signed the name of Thakc- 
mani does not appear in the ‘petition. The 
‘petition was presented by a -Plédder on 
behalf of Thakomani and, in the absence 
of any evidence to the contrary, ib mus} 
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be presumed that he had proper authority 
from the lady to do so and the Court which 
made the grant must have been satisfied 
as to that fact. It is not possible for the 
defendant to disprove the allegation of 
the plaintiffs at-this ‘distance of time when 
all the persons who took partin the trans- 
action are dead. The subsequent events 
also show that Thakomani could not have 
been ignorant-of those proceedings. It is 
quite true that there were certain mis- 
statements of facts in the application for 
grant of Letters of Administration, notably 
the omission to state that Rakhal had two 
other properties. The statement that the 
‘daughters and their sons ordinarily lived 
under her care may not have been quite 
correct and it may be that-one of the sons 
of her daughters had attained majority at 
that time, although itis stated they were 
all minors. The question is whether these 
mis-statements were made with a fraudu- 
lent motive. If Thakomani had made the 
application, as I consider it to be the case, 
she was a party to the intended fraud and 
it is alleged that Shyam Lal was also acting 
in this matter. Shyam Lal was the husband 
of Uttam Kumari who had five sons and it 
is difficult to hold in the absence of any 
‘other evidence that Shyam Lal was taking 
part in a fraudulent transaction which 
would affect the interest of his sons who 
were prospective reversioners with regard 
to 5/9ths‘share of the property. It rather 
seems to me thatthe house was really a 
burden on the estate, which was. difficult to 
keep, and it-was, therefore, thought expedi- 
ent tosellit. There would not be many 
purchasers of such a dwelling house in a 
village dnd the purchaser who ‘was found 
would not purchase it without the produc- 
tion of ‘Letters of Administration ond the 
sanction of the District Judge for sale, It 
became, therefore, necessary toapply for 
Letters of Administration, and the other pro- 
perties of Rakhal were not included in the 
application presumably for avoiding the 
payment of stamp duty with regard „to 
those properties and as it was not ‘neces- 
‘sary for the enjoyment of those properties. 
The grant shows that the stamp -duty for 
this property only was readily available, 
as the ‘order’ for grant was made on the 
28th of November 1889 andthe Letters of 
Administration was issued on the 26th of 
June 1890, when the stamp duty was paid. 
It does not appear to me that these mis- 
st atements in ‘the application were made 
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with any fraudulent intent. If Shyam Lal 
had any such desire he would have mana- 
ged to sell the 23 bighas of agricultural 
lands or the house at Bhowanipur for which 
he might probably have got many willing 
purchasers. 

_ Assuming that the Letters of Administra- 
tionand the permission to sell-were fraudu- 
lently obtained, it is contended by the ap- 
pellant that there is no evidence to show 
that the defendant was a party to the fraud 
In this case there is no direct proof that 
the defendant was in any way concerned 
with the’ transactions in the matter of 
obtaining the Letters of Administration or 
the permission for sale. It ig quite true 
that circumstantial evidence is. not ‘only 
sufficient but in many cases it is the only 
proof that can be adduced ‘to establish 
fraud. But as was observed in the case of 
Mathura Pandey v. Ram Ruchya Tewaree 
(1) cited by the Subordinate Judge, cir- 
cumstances of mere suspicion should not be 
taken as proof of fraud, but the evidence 
must be sufficient to overcome the natural 
presumption of honesty and fair dealing, 
In‘approaching this question one must be 
careful not to add an illustration to the 
observation made by the Privy Council 
many years ago, that- Judges in India are 
perhaps somewhat -too apt to see fraud 
everywhere Moonshee Buzloor Raheem vy 
Jadonath Bose (2). It has been „held in 
numerous cases that fraud is not to be pre- 
sumed or inferred lightly. This cannot be 
too strongly em phasized especially in-a case 
like this. In this case the plaintiff does not 
give any evidence of any circumstance 
which would lead to an inference of fraud 
The facts on which the fraud of the 
defendant has been found by the Court be- 
low are shortly these:—Defendant says in 
his written statement that he came-to know 
of the Letters of Administration and the 


‘permission to sell when the broker made 


the proposal for sale of the pro 
him, but it appears that the: decor tae 
bainapatra, or agreement to sell, wag prior 
to the application for Letters of Administra- 
tion which was made on the 26th of August 
1889. Defendant says in his evidence that 
when the bainapatra was made he went with 
it to Mr. Rutter, who was an attorney of 
this Court, for his advice, who. told him 
not to purehase the property, but when 
1) 11 W. R. 482; 3 B. L, 
5) ILAIA Silat 608; AA 


P.O. J. 59;-2 Sar. P. C. J, 259. WE B00" 3; 2 Suth, 
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some months afterwards the broker brought 
the Letters of Administration and the per- 
mission for sale, Mr. Rutter advised him to 
make the purchase. From this the learned 
Subordinate Judge infers that the -defend- 
ant asked the broker to produce Letters of 
Administration from the District Judge as 
well as the permission to sell. I agree that 
it-might have been so. Mr. Rutter as an at- 
torney might reasonably have advised the 
defendant not to make a purchase from a 
Hindu widow unless she obtained Letters 
of Administration and permission to sell 
the property from the District Judge, and 
the defendant might have informed the 
broker of this advice. But I am unable to 
make a further inference that the defend- 
ant afterwards took part in the making of 
the application and the mis-statements con- 
tained in them. This seems to me to be 
a violent presumption to make. There was 
nothing wrong on the part of the defend- 
ant toinform the broker as to the condi- 
tions under which he was willing to pur- 
chase the property and it may be reasonable 
to infer that the broker represented those 
facts to Thakomani or Shyam Lal. Thereupon 
the application was made with those mis- 
statements and the object of those mis- 
statements might have been as I have 
indicated above. Thecircumstances do not, 
in my opinion, override the presumption 
of honest dealing by the defendant. The 
Subordinate Judge attached great import- 
ance to the fact of the non-production of 
the bainapatra by the defendant. After 
the execution of the kobala I do not see 
that the bainapatra had any importance 
with regard to the title of the defendant, 
and there was no reason whatseover for his 
filing it in Court. If the plaintiffs thought 
that the bainapatra would support their 
case in any way it was their business to 
call for it. This they had not done at 
anytime in the course of the suit nor did 
they ask the defendant to produce it when 
he was being examined. . I do not think it 
fair to the defendant to make any adverse 
inference against him for not producing 
that document. Nor do I seé whatinference 
of fraud can be made for the non-production 
of the bainapzira or how it could have 
established fraud if produced. It is not 
shown that the defendant was very anxious 
to purchase the property. If he was so 
anxious there would not have been a delay 
. of seven months in taking out the letters 
after the order for it had been made, 
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apparently for non-payment of Rs. 40 as 
stamp duty. Besides there is nothing to 
show that the defendant had any particular 
attraction for that property. He was a 
resident of Calcutta and it has not been 
shown that he had any other property in 
the place which would make it especially 
desirable for him to acquire this property. 
This was not used by him as a dwelling 
house and only recently when that part of 
the country has been developed he has 
filled up the tanks and let out the lands for 
the purpose of erecting rice mills. On 
these groundsI am unable to agree with 
the finding of the Subordinate Judge that 
the defendant was a party to any fraud in 
the matter of the proceedings taken in the 
Probate Court, gand I {think the cireum- 
stances are quite consistent with the pre- 
sumption of his honest dealing. 

If the defendant was no party to any 
fraud in the matter of the grant of the 
Letters of Administration’and the permission 
to sell, the purchase by the defendant can- 
not be assailed on the ground of want of 
legal necessity. A Hindu widow obtaining 
Letters of Administration of the estate of 
the last male owner is in the same posi- 
tion as any other administrator and a 
sale effected by her with the sanction of 
the District Judge cannot be questioned 
on any ground not available against any 
other administrators. This was held in 
Kamikhya Nath Mukerjee v. Harichurn Sen 
(3), which was followed in Chunit Lal 
Haldar v. Makshada Debi (4) and Annoda 
Charan Mondal v. Atul Chandra Malik (5). 


The next question is whether Thakomani 
received any consideration for the kobala. 
There is an endorsement on the kobala by 
the Registering Officer that Rs. 2,049 was 
paid in his presence. This endorsement 
was made in accordance with the statutory 
provision in 8. 58 (1) (e) of the Registration 
Act. This raises a presumption that the 
consideration was pgid and the onus is on 
the person who alleges that it is untrue to 
prove it. Ali Khan Bahadur v. Indar 
Parshad (6). No evidence has been given 
by the plaintiffs that the consideration was 
not paid. But it is contended on their 
Behalf that their allegation is proved by 


(3) 26 O. 607; 13 Ind. Dec. (x. 8.) 990. 
4) 52 Ind. Cas. 309; 23 C. W. N. 652. 
: © 54 Ind. Cas. 197; 230. W.N. 1045; 310. L. 
(6) 23 ©. 950; 23 I. A. 92; 7 Sar, P, O. J, 63; 12 Tnd, 
Dec. (x. s.) 631 (P. O.) 
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the defendant's own evidence. Defendant 
says in cross-examination, “I paid the con- 
sideration money either to Nirmal or to 
Shyam Lal in the presence of the Sub-Regis- 
trar”. This it is urged shows that the 
money was nob paid to Thakomani. It 
does not seem to me that this evidence 
contradicts the endorsements on the kobala. 
It might have been that the defendant 
handed over the money to either of those 
persons and he made it over to the lady. 
Defendant’s witness Hari Das Chandra 
proves that he saw the money being handed 
over to the lady. The Subordinate Judge 
has commented on the evidence of this 
witness adversely, because he made some 
wrong statements as regards the date of 
execution and the house in which Thako- 
mani lived. But this witness gave his 
deposition more than 32 years after the 
execution of the kobala and it is not 
improbable that even an honest witness 
might have made mistakes in these matters, 
He was an attesting witness to the docu- 
ment and it is likely that he would remem- 
ber only the important facts, it would not, 
therefore, be correct to hold- that the con- 
sideration for the kobala was not paid. 

The Subordinate Judge has further ob- 
served that there is no evidence that the 
document was read over or explained to the 
lady and, therefore, it was not binding on 
the lady herself much less on the rever- 
sioners. This question was not putin issue 
and probably for that reason there is no 
such evidence. It is true that any person 
taking a conveyance from a purda nashin 
lady must prove that the document wus ex- 
plained to her, that she understood what 
she was doing and that she had independ- 
ent advice. I think that the question 
should have been raised in the pleadings 
and issues so that the defendant might 
know what he. was required to prove. I 
think, however, where it is established that 
the lady knew what thenature of the docu- 
ment was that she evas executing and that 
she had independent advice, it is not neces- 
sary to prove the formal reading over or 
explanation of the document. 
ant here was a stranger to the lady and 
he had no other dealings with her. Shyam 
Lal her son-in-law was looking after her 
interest and it is not proved that Shyam Lal 
was acting in collusion with the defendant. 
Defendant took possession of the property 
in 1890 immediately after his. purchase. 
Thakomani lived till January 1909, nearly 
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19 years after the sale, and never questioned 
the transaction during all this period. If 
the positive case made by ‘the plaintiffs 
that she executed the deed thinking that it - 
was a lease was true, she would certainly 
have demanded rent during this period and 
would have been able to discover if any 
fraud had been committed on her. If she 
had believed that she had executed any 
document other than a kobala there was 
ample time to discover the fact. There is 
also an important fact which proves that 
the lady was fully aware that she was execu- 
ting a kobala. The defendant proves, and 
there is noreason for disbelieving him on 
this point, that the lady had religious 
scruples about selling the temples and idols 
of Shiva to a non-Brahmin, as the defend- 
ant is. She, therefore, proposed that she 
would execute a deed of gift for them in 
favour of a Brahmin, and soa deed of gift 
Ex. B was executed in favour of defendants 
spiritual guide. ` That being so, it shows 
unmistakably that the lady knew she 
was executing a kobala for the house in 
dispute. If the lady knew that she was 
making an out and out sale, the import- 
ance of reading over the document disap- 
pears altogether. Moreover, it appears that 
the plaintiff No. 1 had been to the house. 
He also knew that the lady was not in pos- 
session, but he says that she told him that 
a portion of the house had been leased out. 
Shyam Lal Chatterji appears to have died 
before the lady, plaintiff No. 1 being the 
eldest of the reversioners, it may be expect- 
ed that he would enquire about the state of 
the property. But he says that even after 


the death of his grandmother when he went 


to the village, he did not make any enquiry 
as to who was in possession of the property 
and if anybody had purchased it. This 
leads me to the conclusion that everything 
relating to the transaction about the pro- 
perty was known to the plaintiffs and it 
was for that reason he made no enquiries, 
If the plaintiff's case had any foundation, 
it is inexplicable why they delayed T1 years 
and 11 months afterthe death of Thakomani 
in bringing this suit, as plaintiffs appear to 
be fairly well todo ` This leads weight to 
the suggestion of the defendant that the 
locality having now improved and the land 
having become profitable being let out for 
erecting rice mills, the plaintiffs are trying 
to oust the defendant. In my judgment 
the circumstances show that Thakomani 
was fully aware that she was executing a 
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. kobala and that she had the advice of her 
son-in-law Shyam Lal in the matter and the 
- transaction was quite fair and lawful. 
. . The next question is one of limitation. 
. If Art. 141 of the Limitation Act is ap- 
plicable to the suit, it is within time having 
been brought on the 7th of December 1920 
the lady having died on the 9th of January 
1909. The pro formu defendants were made 
plaintiffs on the 4th of January 1912. This 
was within 12 years. The appellant, how- 
- ever, argues that the plaintiffs seek posses- 
sion.in this case not simply on the ground 
that they are entitled to the property on 


the death of a Hindu female, but they also. 


:claim on the ground that the alienation by 
the.lady as administratrix was tainted by 
fraud. Unless they can get relief on the 
ground of fraud they are not entitled to 
succeed. The period of limitation must, 
therefore, be three years under Art. 95 
of the Act. JI think there is a good deal of 
substance in this contention but as I have 
found there is no fraud on the merits, I do 


not.think it necessary to elaborate the dis-. 


cussion on the point. Lastly a question 
was raised on behalf of the respondents 
that assuming they are unable to succeed 
with regard to the house and lands, they 
-are entitled to a decree for the temples and 
. idols and the land included in the deed of 
gift Ex. Bas the lady was not entitled to 
. make a gift. This question was not raised 
in the Court below and was not put in 
issue. If this had been done evidence might 


have been led to show that it was for the 


-benefit of the idols that the gift was made. 
The recitals in Ex. B show that the daily 
worship, etc., of the idols were not being 
properly carried on. But the further diffi- 
culty in the plaintiff's way is that the pro- 
-perties sued for in the plaint are all in- 
cluded in -defendant’s 
would appear from a comparison of the 
‘boundaries given in the kobala with the 
boundaries given in Ex. L (the previous 
plaint in a suit brought by the plaintiffs 
and withdrawn with regard to the disputed 
property). Although there have been somé 
changes in the description of the bounda- 
ries in the present plaint, it is clear that 
the property is the same as included in 
the other documents It is apparent, there- 
fore, that Ex. B was executed by the lady 
only to satisfy her religious scruples and 
not with the object of conferringa new 
- title. 

<. Jagree ôn these grounds thatthe appeal 
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- Should be allowed and the- -suit dismissed 
with costs in both Courts. 
S. D. -Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. k 
ORIGINAL CATAL SCHLEANEOUN No. 196 or 
“1923. 
April 12, 1925. 
Present :—Mr. Rupchand Bilaram, A. J. ©. 
‘DAVID SASSOON & Co.-Lrp.— 
Reseonpents No. I 


versus 
SHIVJIRAM DEVIDAS— RESPONDENTS ` 
No. II. : s 

Civil Procedure Code (Act V of 1908), 0. IX, r. 18—- 
Ex parte order~—Defendanis’ default—Application to 
set aside order-~-Ferms—Discretion of Court. 

Where.an order passed ex parteis not challenged 
on the ground of an irregularity entitling the appli- 
cant to ‘have it vacated ex debito justitiw, but the. 
defendant applies to be relieved of his own ‘default, he 
should be put to terms, for instance, he-may be called 
upon to‘deposit the amount -claimed by the opposite 
party before a judgment which is otherwise regular is 
vacated, specially when the bona fides of the appli- 
cant’s:defence are not free from doubt. [p. 237, col, 2;- 
p. 238, col. 1.) 

Watt v. Barnett, (1878)-3 Q. B. D. 183, followed. 

Application to. set-aside an order passed 
ex parte on 8th December 1924 on Respond- 
ents Is application under O, XXI, r. 50 
(2), ©. P. ©. H 

Messrs. Pahlajsing and B. Advani, for 
Respondents No I. | 

Messrs. Srikishondus and H. Lulia, fo 
Respondents No. II. 

ORDER.—I am not satisfied. at present 
either as to the. sufficiency of. the alleged: 
cause, for non-appeararce on December 2 

. and 5, 19-4, or as tothe bona. -fides of this 
application, _ 

Mr. Pahlajsing has pointed out that the 
medical prescriptions prior to December 5, 
produced by the applicant are not.original, © 
but copies. There,is some apparent dis- 
crepancy in the ‘certificates produced, and 
the fact that the three different. doctors 
have. been consulted at different times, and 
have ‘been asked to give medical certificates 
also requires an-explanation. Dr..-Kishorilal’s 
tertificate dated November. 28, .1924 shows 
that the applicant. had fever on that date. 
Dr. -Gopichand’s certificate shows that the 
applicant had fever on December 1, and-that 
he was under. his treatment from. December 
.L to December 8; and again from December 
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cant having been suffering from. pneumonia. 
This certificate is dated December 14. The 
certificate of .the:third doctor which.. is 
dated December 12 refers to the applicant 
suffering from some sort of pneumonia. 
The certificates. require to be proved and 


the discrepancies may possibly. be reconcil-' 


ed and the cause of different doctors being 


called and explained, when and if the. 


doetors are examined on commission: 


Proceeding, however, on the assumption .” 


that-if permitted :the applicant -would tbe 
in a-position to reconcile the :discrepancies 
and to offer-a reasonable explanation. for his: 


bring his case within the purview.of O. IX; 


ry, 13, ©. P. ©. I think this is. a fit ‘case .in- 


which I should in that event in the exer- 
cise.of the discretion. vested in me .by 
that rule insist on: at least the principal 
amount, viz., Rs. 7,487-14 0 awarded to re- 
spondents No.1 being deposited in this Court 
as acondition precedent to the order:of 
December 8, 1924 being vacated. In that. 
order I have given full details of the present 
litigation; and the causes which have con- 


tributed to respondents No. 1 not being- 


able to enforce the: award- in ' question as 
a decree upto now, though. it was’ passed 
. on June 26, 1923. -. 

The subject matters of the award. are 
certain ordinary. mercantile contracts con- 
taining the -usual submission clause, which 
according to the admission of the appli- 
cant's Pleaderare-all signed by-the appli- 
cant, though he-now pleads that. he was not 
a partner of the firm for whom he signed 
the contracts, but was either their manager 

or authorized representative. 


A notice. issued:. by. this Court .calling. 


upon. respondent:.No, 2 to show cause. why 


the award should not stand filed, and if the. 


award -was objected. to, to apply within 


20 days of the service of the.‘notice. to: 


have the award taken off the file, was ten- 
dered to the applicant. by the bailiff of the 
Lahore Court on August 19,1923. In this 
notice he was described as the: managing 
partner of respondents No. 2. He refused 
to accept the notice, and failed to apply to 
this.Court .within the time allowed under. 
the rules of this Court to have the award b 

this Court taken off the file a 


This notice was held by this Court to. 


have been duly served, and the award pro- 


ceedings -transferred.to the Lahore Court to 


enable respondents No. 1 to apply in. exe- 


DAVID SASSOON & ‘CO. LTD: V, SHIVJIRAM DEVIDAS. - 
12.° This certificate does-not refer-to appli- . 
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cution proceedings to that Court for re- 
covery of the amount due under the award, 
An unfortunate mistake had, however, 
occurred in this office and the note put up 
by the office showed that the notice was 
served on the applicant as the manager of 
respondents No. 2 and not as managing 
partner of respondents No. 2, This mis- 
take appears to nave been availed of by the 
appricant in avoiding payment of the 
amount awarded ,to respondents No. 1. 
Respondents No. 1 experienced some 
difficulty in realising the fruits of their award 
in the executing Conrt. In order to rectify 


. the mistake they applied to this Court for 
_non-attendance: on the: two dates. fixed to: 


issue of fresh notice on the applicant as - 
the managing partner of respondents No. 2,” 
It was only in response to this notice that 
the applicant applied to this Court to take 
the award off the file and inter alta 
pleaded that respondents No. L could not 
enforce the award against him without 
. special leave under cl. (2) of O. XXI, r. 50: 
C. P. C., and that it had been so held by the 
This plea resulted: in a 
fresh application filed by respondents No.1 
for leave under this rule which is said -to 
have been filed by them ea majore, cautela. 
Both the applications for. leave to take.the. 
award off the file which is headed “Objec- 
tions to the award” and the application for 
leave under O, XXI, r. 50, ©. P. C., cl, (2), 
have been dealt with bhy me by my order 
dated December 8, 1924. 

This order is not challenged on the 

ground of an irregularity entitling the ap- 
plicant to have it vacated ex debito justitiæœ. 
He admits his default and explains it by 
alleging that he was ill. It is doubtful if 
he has a bona fide defence. Ifa commission 
issues, it would mean further delay. The 
applicant. showed no anxiety to deny his 
liability as a partner actual or ostensible 
at the earliest opportunity afforded to him 
when the first notice was tendered to him; 
and was refused by him. Such refusal was 
a contempt of the process of this Court. He. 
has also shown no desire to expedite the.. 
disposal of this all important question, . 
“though he was aware that the witnesses- 
were being brought down by respondents 
No. 2 from Lahore to give evidence, he 
failed to give proper instructions .to hig 
Pleader to cross-examine the witnesses: 

Rule 13 of O. IK, CO. P, C., gives mea.. 
‘wide. discretion to impose terms before..- 
granting the application, and. I see no 
reason why-I should. not follow the English: 
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precedents which as a rule require that 
the defendant when applying to be reliev- 
ed of his own default, should be put to 


terms before vacating a judgment which is . 


otherwise regular, specially when the bona 
fides of the applicant’s defence are not free 
from doubt. Yearly Practice 1924 notes to 
O. XXVII, r. 15at page 371 and Watt v. 
. Barnett (1) where a defendant served by 
substituted service applied to have the 
. decree set aside on the ground that he had 
no knowledge of the proceedings and 
was ordered to give security. Though the 
amount due to respondents No. 2 is far 
in excess of Rs. 6,487-14-0, I think it would 
meet the ends of. justice, if I make it a 
condition precedent to the applicant de- 
positing this amount in Court within fifteen 
days of this date to prove his bona fides 
before he can claim this indulgence. If he 
makes the deposit I shall be prepared to 
assume that he was ill on the dates fixed 
and shall vacate the order dated December 
8. Ifno deposit is made, then this appli- 
cation shall stand dismissed with costs. 

ae up for further orders on 8th May 

25. 


P. B. A. 


? Order acċordingly. 
(1) (1878) 3 Q. B. D. 183. i . 


ALLAHABAD HIGH COURT. 
Beconp OivIL APPRAL No. 1612 or 1924. 
July 24, 1925. 

Present:—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
BACHAN SINGH AND OTHERS—PLAINTIFTS ` 
APPELLANTS 
VETSUS 
BIJAI SINGH AND oTHERS—DEFENDANTS 

—RESPONDENTS. : 

Transfer .of Property Act f V of 1882),s. 52— 
Lis pendens, doctrine of, applicability of—Pre-emption 
suit—Property transferred after institution of suit in 
favour of person having equal right of pre-emption 
with plaintiff, effect of. 

The doctrine of lis pendens applies to pre-emption 
suits just as well as to other suits. [p. 239, col. 1.] 

Where after the institution of a suit for pre- 
emption but before the expiry - of the limitation for 
the institution of such a suit, the vendee transfers” 
the property.to a person who has an equal right of 
pre-emption with the plaintiff, any rights which the 


plaintiff had against the transferee at the date of - 


the institution of the suit cannot be affected by the 
subsequent transfer of the property in the latter's 
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favour. The position in such a case is the same as ~ 
“if the transferee instead of taking a transfer of the 


pee” had brought a rival suit for pre-emption. 
10204. 

Second appeal from a decree of the Sub- 
ordinate Judge, Farrukhabad, dated the 
24th September 1924. 

Mr. Gulzari Lal, for the Appellants. 

Mr. P. L. Banerji, for the Respondents. 

dU DGMENT.—After hearing theargu- 
ments in this case we have come to the 
conclusion that the appeal must be allowed. 
It is quite true that the judgment of the 
lower Appellate Court is based upon a rul- 
ing of this Court reported as Her Keshi v. 
Mewa Ram (1). There can be no doubt that 
on the facts that case is not distinguishable 
from the case now before us, but neverthe- 
less, for the reasons we are about to give, we 
think it should not be followed. 

What happened in the present case was 
this. One Charan Singh sold some proper- 
ty to Bijai Singh and Chandrahas. This 
Bijai Singh was a co-sharer in the property 
while Chandrahas was a stranger. This 
sale was made on the 15th December 1922. 

The four plaintiffs-appellants here before 
us filed a suit for pre-emption on the Ist 
December 1923. 

On the 14th December 1923 a rival set of 
pre-emptors Gulzar Singh and others filed 
their suit for pre-emption and on this very 
day, that is on the 14th December 1923, the 
vendees Bijai Singh and Chandrahas sold 
the property to one Pokhar Singh. It is 
conceded before us that Pokhar Singh has 
as good a right of pre-emption as any of 
the parties who brought the rival pre-emp- 
tion suits. < 7 

The result of the litigation in the Court 
of first instance was that it was found that 
the rival pre-emptor and Pokhar Singh had 
an equal status to pre-empt and a decree 
avas framed dividing the property four- 
tenths to one party, five-tenths to another 
party and one-tenth to Pokhar Singh. 

On appeal the decree of the Court of 
first instance has been reversed and the 
suits of the plaintiffs-pre-emptors have both 
been dismissed. The result of this, there- 
fore, must be to leave all the property with 
Pokhar Singh. 


In the case of. Har Keshi v. Mewa Ram 
(1) apon which the lower Appellate Court 
relies, no question was raised regarding the 
application of the doctrine of lis pendens. 


© 72 Ind. Oas. 247; (1923) A.-I. R. (A.) 294; 9 O. & 
A. L. R. 495. y | 
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We think, however, that that doctrine must 
be applied to pre-emption suits as well as 
to any other suits. We have laid this down 
in a ruling in Bhikhimal v. Debi Sahar (2). 
Now it is plain that in the present case the 
transfer which was made to Pokhar Singh 
was pendente lite and the plaintiffs-appel- 
-lants before us can say that the doctrine 
of lis pendens ought to be applied in the 
suit which they instituted, and that any 
rights that they had against Pokhar Singh 
at the institution of the suit should not be 
interfered with by anything done by the 
original vendees of the property pending the 
trial of the suit. ` 

It has been said that the plaintiffs and 
Pokhar Singh have equal status in the 
matter of claiming pre-emption and it is 
clear that if Pokhar Singh instead of tak- 
ing a transfer of the property had brought 
a rival suit for pre-emption, he would have 
: been given a share of the property in pro- 

portion to the extent of his claim along with 

the other plaintiffs-pre-emptors. 

It appears to us, therefore, that on the 
application of this principle the decree of 
the Court of first instance was correct in the 
circumstances as they then existed. We 
have, however, to take notice of the fact that 
one set of pre-emptors has dropped out and 
has allowed the decree of the lower Appel- 
late Court to become final. We have, there- 
fore, now before us only one set of four pre- 
emptors and the purchaser Pokhar Singh, 

‘and applying the principles laid down 
above, we think that the proper decree to 
pass is that the plaintiffs-appellants be 
given four-fifths cf the pre-empted property 
on payment of Rs. 320. Pokhar Singh who 
has already purchased may retain the re- 
maining one-fifth of the property. We 
allow the plaintiffs two months to deposit 
thesum mentioned above in the Court of 
first.instance to the credit of Pokhar Singh. 

If the deposit is made within the time limit- 

ed the plaintiffs’ claim will be decreed to 

that extent and they will be entitled to 
four-fifths of their costs in both the Courts 
below. If the deposit ds not so made then 
their suit will stand dismissed with.costs to 

Pokhar Singh in both the Courts below. 

As regards the costs of this Court we leave 

the parties to bear their own costs. 

Z. K. Appeal allowed. , 
ct) 8 Ind. Oes, 219; 23 A. L, J. 615;L.R, 6 A. 487 
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ae a 
NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Cıvıl Revision No. 69-B or 1924. 
August 4, 1924. 

Present:—Mr. Kinkhede, A. J. C. 
DULICHAND—Puaintirr—APPLicant 
versus 
Musammat SONI—Dsrenpant—Nown- 

APPLICANT. 

Contract Act (IX of 1872), s. 196—Contract. by 
guardian—Ratification by minor after attaining 
majority—Effect—Repayment—a ppropriation—Court, 
powers of—Hindu Law—Minor, when bound by acts of 
guardian—Test. 

_An admission by a person who has attained majo- 
rity, which imparts complete ratification by him of thé 
acts of his guardian, dispenses with the necessity `of 
any proof being adduced by the creditor to show that 
the debts were binding. [p. 240, col. 2.] ; 

In the absence of anything to show thata re-pay- 
ment was towards a particular item a Court is entitled 
fo appropriate it towards the earliest outstanding 


TU Lapane of its being in time or not. [p. 241, 
col. 1. 


A minor will be bound by the act of his guardian, if 
the act is suchas the infant might reasonably and 
prudently have done for himself if he had been of full 
age. [p. 241, col. 2.} 

Application for revision against the decree 
of the Judge Small Cause Court, in Small 
Cause Court Suit No, 291 of 1923, decided 
on the 29th February 1924. 

Mr. A. V. Khare, for the Applicant, 

Mr. G. G. Hatwalne, for the Non-Appli- 
cant. 


ORDER.—In this case the Small Cause 
Court Judge has given a partial- decree to 
plaintiff against the assets of one deceased 
Ramchandra. The claim so far as it was 
based upon a bond dated the 19th June 
1920, executed by his guardian mother Sonai 
on his behalf during his minority has been 
dismissed on the ground that the debts 
which went to form the consideration of that 
bond were not proved to be binding on the 
minor and that the only item which was 
binding on the minor's estate was more 
than satisfied out of the re-payments. The 
plaintifis have, therefore, come up in revi- 
sion. 

1 have gone through the record and] find 
that the judgment of the lower Court is not 

-according to law and is liable to be upset. 

The document or bond dated the 19th 
June 1920, contains words “This bond shall 
bind my estate and heirs.” These words 
indicate that the intention of the executant 
was not merely to create a personal cove- 
nant or to bind the minor by a personal 
promise to pay, but did indicate the source, 
namely, the estate out of which the debt wag 


e. 


Bin o 


ofthe debtor, and ‘Ahe. creditor, was to. look 
to the estate of the ‘minor for. satisfaction 
of the debt.: This, in my opinion, is sufficient 
to support the view that the minor’s estate 
was intended to be bound. | 


The minor onattaining majority executed 
a bond dated the 2nd: June,.1921, Ex. P-2 


which. ‘contains -a rátiföatjón člause in the. 


“Yg shivaya _magilht 


following. words; 
. Besides’ this _there 


rupaye vegale.. aheta.! 


are also other previous ‘loans separately. due.: 


This. amounts tọ a clear admission-of :lia- 
bility for thezprevious bond - ‘debt or loans 
which went. : to, make up, the. consideration 


of the bond dated ‘the. 19th.. June- 1920, 


_ The defendant No. 2, who is. the representa- 
tive- -in- interest, ‘of the debtor - Ramehandra, 
is bound by. - the..admission’: She has not 
cared to disprove it. This admission of 


Ramchandra--in-the bond, dated .the- -2nd . 


June, 192157. „accords with: her own statement 
in ‘the pleadings that the’ loans were incur- 
red. for ‘the minor son., There is, therefore, 


: DÖLIČHAND v. sont. 
. to- be satisfied. his, shows. that. the idea’. 
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no reason to doubt the correctness of the 
conclusion that the minor on attaining 
majority made a conscious- admission of a 
pré-existing liability in respect of the debts 
incurred by his mother during his minority. 
I, therefore, hold that the admission which 
imparts complete ratification on the part. 
of ‘Ramchandra after. he was of age and 
competent, to contract, of the acts of his 
guardian | dispenses , ‘with the necessity of ` 
‘any proof being, adduced by the creditor. ` 
to show. that the debts were binding. This 


‘admission supplies the place of the proof 


that-would otherwise have been necessary 
to support the transaction on the ground 
of benefit or legal necessity, I, therefore, 
differ from the lower Court on both the 
above points, ; 
The. third point- that remains to be con- 
sidered is tlie one of appropriation. The 
Judge has gone wrong, on this point ‘also. 
I will show how, by setting forth. the several. . 
debits and credits, 








CREDITS. Dests, 
| l Sambat ` Balance . 
Rs. a p. Rs. a p: 
ET No.rapayments . (1) Ra “arah bond debt f 260 0 0 
À ae 8, 160 price of sarki (cotton seed) ... 1973 
ae ; 260 A 1914. 
6.120: | reayaenka.. “4. B 2 8 6 silver 1975 
6 19° 0. 262 8 6 1976 wee 
255 12 6 (a). 
28-78 0° Pok Badi?” (4) 28 8 0 -Poush Sudi2 gold and 1976 Nu: 
ak, silver. 
50:0 p p l5 (5) 40 15:6 Poush Badi 15 s $ 35 156- 
109: 9'0 Magh Sudi 10 (6) 128 10 0 Magh Sudi 10 ié 38 19 1 0 
109 9 0 85 8 
24 1 
19 1 0 
126 100. 
55 13 0 Magh Badil (7) 62 150 Magh Sudi 15 . 0-0 6 
ee cae o aT 55°13 - 
pe A 71 
62 146 . 
25.0 0 “Fagh, Badi 15 j ` 
1 1-70 Jeth Sudi 9 oe . 
30 0-5, Badi 1: (8) 4:7:0 Jeth Sudi 9 ont i Nil 
235; 6..6 2657 6. ° 55 1-0 
l ` 25.0 0 
30°1 0 @) 


Grand total of (a) and (6) 285 13 6 
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A reference to Ex. P-II[ shows that the 
re-payments of Rs, 6-12-0 were made before 
the silver worth Rs. 2-8-6 was purchased. In 
the absence of anything to show that it was 
are-payment towards any particular item I 
am entitled to appropriate it towards the 
earliest outstanding item irrespectiv3 of 
its being in time or not. This will neces- 
sarily go towards the Ist item of Rs. 100. 
There is no re-payment towards the 2nd 
item of Rs. 160 on account of price of 
cotton seed. Thus atthe end of the year 
1975 Sambat a balance of Rs. 255-126 re- 
mained outstanding. In the year 1976 
there were dealings in gold aad silver. 
Reading the debits and credits in juxtra 
position and taking into consideration their 
identical nature and the dates when the 
transactions took place and the re-payments 
were made, I am of opinion, that the cir- 
cumstances under which the re-payments 
were made clearly showed that they were 
meant to wipe off the transactions of 
gold and silver purchases. . This would 
show that the re-payments aggregating 
Rs. 235-6-6 must go to wipe off the debit of 
Rs. 265-7-6 of the year 1976 Sambat. This 
leaves a balance of Rs. 30-1-0 only against 
the debtor's name. Thus the aggregate 
outstanding debts-come to Rs. 285-13-6. 
Adding Rs. 204-4-0 on account of interest 
the total debits come to Rs. 490-1-6. Adding 
Rs, 9-14-6 taken in cash the total comes to 
Rs. 500 which is the consideration of the 
bond which is ratified. - 

The lower Court has already held that the 
seed that was supplied, was for cultivation 
and for feeding the agricultural cattle. 
The minor was, therefore, bound to re-pay 
this loan. It was a pre-existing liability 
which he as owner of agricultural land 
was bound to satisfy. This liability was 
incurred for the minor's benefit; he could 
not deny his liability for the same. As 
regards the old bond debt of Rs. 100, there 
is no doubt no direct evidence about the 
circumstances in which it was incurred; 
but in my opinion in the face of the debtor's 
own admission as to its binding character, 
there is no escape*from liability for that 
item also. Now the only item which re- 
mained is Rs. 30-1-0 on account of orna- 
ments. The same argument applies to this 
item also. It is said that there must be 
conscious admission with full knowledge of 
facts for purposes of ratification and that 
the deceased Ramchandra’ must not be 
credited with knowledge of the facts 
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especially as his mother was not there and 
the bond was not taken out. I am not 
prepared to uphold this contention. More- 
over, when major portion of the amount is 
proved to be due, I do not see any force in 
the contention that each item has not been 
proved by the creditor to have been incur- 
red for the benefit of the minor. More- 
over, Mr. Mayne lays down the following 
test in Hindu Law, para. 218, 9th Edi- 
tion :— 

“That the minor will be bound by the 
act of his guardian, if the act is such as , 
the infant might reasonably and prudently 
have done for himself if he had been of full 
age.” f : 

In view of these circumstances I am dis-. 
posed to hold that the debt was of a nature - 
as the infant might reasonably and prudent- 
ly have himself borrowed had he been of 
age. The observations of the Allahabad 
High Court in Peare Lal v. Sunder Singh 
(l) are also very significant and show how 
the question should be looked at. Foral 
these reasons, I am of opinion, that the debt 
was such as bound the estate and, therefore, 
it was that it was ratified by the debtor; it 
is consequently recoverable out of assets 
of the minor in the hands of his mother 
defendant No. 2, who has since succeeded 
to them owing to her daughter-in-law's 
(defendant No. l’s) re-marriage after the 
date of the decree. 

Treating the debts as Sonai’s own debts 
they have been kept alive by her by the 
execution of the bond, dated the 19th June 
1920 and they are recoverable out of the 
assets in her hands, : 

I, therefore, upset the decree dismissing 
the plaintiffs suit, and decree the full claim 
and costs of both Courts and direct that 
the decretal amount shall carry interest at 
Rs. 0-8-0 per cent. per mensem, and the . 
entire amount due to plaintiffs shall be 
recoverable outofthe assets of Ramchandra 
held by Sonai. 


G. R. D. Order accordingly. 


(1) 68 Ind. Cas. 805; 44 A. 756 at p. 758; 20 A. L J, 
658; (1922) A. I. R. (A.) 436. 
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‘SIND JUDICIAL COMMIS- 

SIONER’S COURT. 
Orrainan Civii Swit No. 458 or 1920. 
August 13, 3923. 
Present :—Mr. Rup chand Bilaram, A. J. O. 
LAKHMICHAND GHANDAMAL— 
PLAINTIFES 
4 VETSUS 
. Fram or GOKULDAS RANCHORDAS—. 
DEFENDANT. 

Civil Procedure Code (Act V of 1995), O. XXX, r. 3 
—Firm, suit against, nature of—Liability of each 
: partner—Summons, whether to be served on each 
partner—Firm having another firm as partner— 
Dissolution of former, effect of, on latter. 

_A firm as such has no legal existence and partners 
ina firm carry on business both as principals and as 
agents for each other within the scope of the 
. partnership ~business. 
“expression, not a legal entity. [p. 242, col. 2] < 

Sadler v. Whiteman, (1910) 1 K. B. 868 at p. 889, 
Inve Vagliano Anthracite Collieries, (1910) 79 L. J: 
Ch.:769; 103 L, T. 211; 54 S. J. 720 and R. v. Holder, 
(1912) TK. B. 483 at p. 487; 81 L. J. K. B. 327; 106 L 
T. 305; 76 J. P. 143; 22 Cox G. 0. 727; 56 S. J. 188; 28 
T L. R. 173, followed. 

When a suit is instituted: against a firm in the 
firm’s name it is a suit filed against every partner 
of the firm and a décrea against the firm has the 
same effect as a decree against all the partners 
. thereof. |p. 242, col. 2.] 

Clark v. Cullen, (1832) 90. B. D. 355; 47 L. T. 307, 
followed. 

Where, therefore, a suitis instituted against a ‘firm 
in the name of the firm and some of the partners 
are individually served under the provisions of O. 
XXX, r. 30f the C. P. C., the suit cannot be held 
to be incompetent on the ground of all the partners 
not being individually served. [p. 243, col. L.J 

Where the partners composing a firm as one 
single entity form a partnership with another person 
the dissolution of the latter partnership does not 
dissolve the former partnership. [ibid.] 

A causeofaction against the partners of a firm is 
a joint cause of action against all partners and each 
one is jointly and severally liable for the whole of 
the claim and not only to the extent of his share in 
the partnership. |p. 248, cols. 1 & 2.] 

Mr, Kimatrat Bhojraj, for the Plaintiffs. 

Mr. Jhamatmal Valiram, for the Defend- 


ant, 


ORDER.—The plaintiff Lakhmichand 
son of Ghandamal. has filed this suit on 
3rd May 1920 against the firm of Gokaldas 
Ranchoredas & Uo., of Bombay for accounts 
of a dissolved partnership and for recovery 
of the amount which may be found due 
to him. He has served four persons Valji, 
Chaturbhuj, Gangji and Purshotam under 
QO. SAK, 1.3, CO. P. CO, Heasserts that the 
defendant's firm which carried on business 
at’ Bombay entered into partnership with 
him in respect only of certain dealings for 
the purchase of certain commodities in- 
the Punjab and Karachi and sale thereof 


LARHMICHAND GHANDAMAL V. FIRM OF GokALDAS RANCHORDAS, 


A firm's name is a mere 


- sequently, however, 


[90 I. O. 1995) 
in the Punjab, Karachi -or Bombay, the 
plaintiff being entitled to eight annas 
share and the firm of Gokaldas Ranchore- 
das & Co. to the remaining eight annas 
share, 

Valji who has been served:as one of the 
partners of the defendant's firm-filed a 
written statement on 3rd January 1922 
inter alia denying that he was a partner 
of the defendant's firm and contended that 
“the Court has no jurisdiction as all the 
partners of the defendant’s firm resided 
and still reside and carry on business or 
work for gain in Bombay,” and that the 
cause of action had arisen at Bombay where 
the partnership was entered into and the 
accounts had to be settled. 

Ex parte orders were passed against 
Chaturbhuj, Gangjiand Purshotam. Sub- 
the ex parte order 
against Chaturbhuj was set aside and he 
has adopted the same defence as that of 
his brother Valji., The suit has been pio- 
ceeded with and is part-heard. 

An application has been made on behalf 
of Valjion the 22nd of May 1923 for.per- 


‘mission to raise a further defence alleging 


that the suit is bad for non-joinder of 
one Gokaldas Ranchoredas as a co-defend- 
ant and the suit is, therefore, incompetent. 
Not only has this application been filed ` 
ata very late stage of the suit, but it is 
altogether misconceived. The suit has 
not “been instituted only against the four 
persons who have been individually served 
but the suit is against each partner of the 
firm of Gokaldas Ranchoredas & Co. It 
is, no doubt, true thatthe firm as such has 
no. existence and that the partners carry 
on business both as principals and as 
agents for each other within the scope of the 
partnership business, and that the firm’s 
name is a mere expression and not a legal 


entity. Sadler v. Witeman (1), In re Vagliano 


Anthracite Collieries (2), R. v. Holder 
(3). But Order XXX, r. 1, © P. ©, 

corresponding to 9. 48 A, R. 8. C. ` per- 
mits the use of the. firm’s name for the 
sake of convenience. ‘When a suit is in- 
stituted against a firm in the firm’s name, 
it is a suit filed against every partner. 
of the firm and a decree against the firm 
has the same effect as a decree against 


(T1910 1K. B. 868 at p.889. 

loh (1910) 79 L. J. Ch. 709: 103 L. T. 211; 54 S. J. 720. 

3) (1912) 1 K. B. 483 at p. 487; 81 D. J. K. B. 327; . 
106 L. T. 305; 76 J. P. 143; 22 Çox. O. O. 727; 568, J, 
188; 28 T. L. R. 178, 
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all the partnersformerly had. Clark v. 
Cullen (4). i i 

If Gokaldas Ranchoredas was a partner 

.of the firm at the time the cause of action 

accrued .tu the plaintiff, then he is a party 
to the suit, and is one of the defendants 
on the record already. If the plaintiff had 
brought this suit under the O. P. OC. of 
1882 he would have sued A, B, C, D 
and E carrying on business in the name of 
Gokaldas Ranchoredas by their managing 
partners A or A, B, Cand D the mere 
fact that he did not apply for service 
against any individual partner of the 
firm would not at all affect the maintain- 
ability of the suit. 

It is next contended that the suitis a 
suit for accounts of a dissolved partner- 
ship, and, therefore, O. XXX, r. 1, C. P. C., 
has no application tothe present suit and 
that the partnership having been dissolv- 
ed each ‘partner must be sued and served 
individually. - 

Whether the business of Gokaldas Run- 
choredas & Co. was then continuing or 
not, there is no substance in this con- 
tention as well. The plaintiff does not 
allege that he became a partner in the 
firm of Gokaldas Ranchoredas & Co. or that 
under the partnership terms each partner 
had a separate or “individual share, but 
his case is that all the partners composing 
the firm of Gokaldas Ranchoredas & Co. 


as a body or as one single entity formed’ 


another partnership with him, their joint 
share being eight annas. The dissolution 
of this new partnership did not, therefore, 
dissolve the partnership between the part- 
ners of the firm of Gokaldas Ranchore- 
das & Co. inter se. Even if it be 
assumed that the business done by 
Gokaldas Ranchoredas & Co: in partner- 
ship with the plaintiff was also done in 
the same name, then technically there 
were in the eye of law two partnership firms 
one of Gokaldas Runchoredas & Oo. con- 
sisting of the five original partners and 
another of Gokaldas Ranchoredas & Co. 
consisting of the ortginal partners and 
the plaintiff. The dissolution of the second 
partnership did not dissolve the first part- 
nership, ; 


The cause of action of the plaintiff against 
the partners of the firm of Gokaldas Rat- 
choredas & Co. is a joint cause of action 
against all the partners, though in view of 


(4) (1882) 9 Q. B. D. 355; 47 I. T. 307, 
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s. 43, Indian Contract Act, each of the part- 
ners of that firm is jointly and severally 
liable to the plaintiff for the whole of his 
claim and not only to a part of his claim 
limited to the proportionate amount of 
the interest which he may have as a mem- 
ge of the firm of Gokaldas Ranchoredas 
& Co. 

Order XXX,.r.9, ©. P. C., permits the 
institution of suits in the firm’s name 
even in the case of suits between a 
partner and the firmand of suits between 
two firms having a common partner. 

The suit being instituted in the name 
of a firm is only an easy mode of suing 
each individual partner and saves the 
plaintiff the necessity of ascertaining the 
name ofeach person who is jointly or 
severally liable to him. 

There is no greater hardship on th 
persons served as representing the firm 
in a suit for accounts by a principal against 
his commission agent than in a suit for 
accounts of a dissolved partnership. 

The object of the application is to delay 
the disposal of the suit which is part-heard, 

I reject the application with costs, 

Zz, XK, Application rejected, 





ALLAHABAD HIGH COURT. 
OCivit Revision No. 50 or 1925, 
July 16, 1925. 
Present :—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

AHMAD HUSAIN KHAN alias 
CHHANGU KHAN—Dsrenpantr— 
APPLICANT 

A _ versus 
HARDIAL alias LALMAN—Puarntrer— 
OPPOSITE Parry. 

Civil Procedure Code (Act V of 1908), ss. 115, 0. IX, 
ar. 9, 13—Ex parte decree, application to set aside— 
Order setting aside ex parte decree on condition of pay» 
ment of costs within fixed period—Extension of time, 
application for, refusal of—Revision, - 

An order restoring a case dismissed for default, or 
setting aside an ex parte decree, on condition of the 
payment of a reasonable amount of costs to the 
opposite party, within a time fixed by the order, is not 
an illegal order, but on the contrary isan order con- 
templated by rr. 9 and 13 of O. IX of theC. P, CG, 
[p. 244, col. 1.] 3 

Where in the case of such an order, the petitioner. 
applies to the Court for extension of the time fixed for 
payment ofcosts andthe Court refuses to extend 
the time, its order is not open torevision, [ibid] 
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Civil revišion from an ‘order of the 
District Judge, Shahjahanpur, dated the 
16th December 1924. 

Mr. A. P. Bagchi, for the Applicant. 

Mr. U. S. Bajpai, for the Opposite 
Party. 

J UDGMENT.—This i isan application 
in revision under the following circum- 
stances, A suit was decreed.ex parte against 
the applicant on 29th April 1924. On 26th 
July the Subordinate Judge set aside the 
ex parte decree on condition of the defend- 
ant paying the plaintiff Rs. 40 as costs by 
the 28th of July. The defendant did not 
at the time make any objection that the 
time allowed was too short. On the 28th 
of July the defendant having failed to 
deposit the money applied for ten days’ 
further time, which .was refused. An 
appeal from this order was dismissed by 
the learned District Judge. It appears to 
us that because the learned Subordinate 
Judge in the exercise of his discretion 
considered that the defendant was not 
entitled to an extension of time for payment 
ofthe money this does not amount either 
to a failure to exercise jurisdiction against 
which a revision can lie. The applicant 
has drawn our attention to a decisionin 
Jagarnath Sahi v. Kamia Prasad Upadhya 
(1), in which the opinion was expressed that 
a conditional order was nota proper form 
in which to pass the order, and that an 
order should first be made directing pay- 
mentof the money by acertain time and 
then a separate order passed restoring or 
declining to restore the suit according as 
the money had been paid or not, Thereal 
question in that case was as tothe order 
from which an appeal lay, and it was held 
that the final order dismissing the suitor 
refusing to restore the suit was the one 
from which an appeal could befiled. In 
a later case, Nand Lal v. Kishori (2), to 
which one of the same learned Judges was 
a party, some doubt appears to have been 
felt as to the correctness of theearlier 
ruling. However that may ke, to prevent 
any misapprehension we wish to lay down 
definitely that an order restoring a case 
dismissed for default on condition of the 
payment of a reasonable amount of costs to 
the-opposite paity within a time fixed by 
the order is pot an illegal order, but, on the 
contrary, is an order contemplated by O. IX, 
xy, 13 of the ©. P. C. This application 


(1) 23 Ind. Cas. 138; 12 A. L. J. 38; 36 A. 77. 
(2) 26 Ind, Cae 895; 12 A. L. J, 1270, ` 
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has no force, and we dismiss it with costs 
including in this Court fees on the higher 
scale. . 

Z. K. _ Application dismissed. 


PATNA HIGH COURT. 
APPEAL FROM ArPELLATE DECREE No. 54 
oF 1428. 

July 27, 1925. 
Present:—Mr. Justice Adami and 
Mr. Justice Sen, 
RAMJEE PRASAD—DEFENDANT— 
APPELLANT 
versus 
Rai BISHUNDUTT AND orners— 
RESPONDENTS. 

Limitation Act (IX of .1908), s. ie Lana Registra- 
tion Act (B. C. VII of 1876), ss. 28, 29, $0—~Proceedings 
before Land Registration Collectcr, whether “civil 
proceedings’ ‘—Land Registration Collector, whether 

“Court.” 

The term “civil proceeding” used ins. 14, Limita- 
tion Act, is not meant to cover an application made 
under ss. £8 and 29 ors, 42 of the Land Registration 
Act nor canthe Land Registration Deputy Collector 
be called a “Court” within the meaning of s. 14, 
Limitation Act, for the purpose of deciding cases 
under those sections of the Land Registration Act. 
[p. 246, col 1.) 

Appeal from a deion of the District 
Judge, Muzaffarpur, dated the 23rd June 


` 1923, reversing thatof the Additional sub- 


ordinate Judge, Muzaffarpur, dated the 10th 
January 1917. 

Messrs. Siranandan Ray and Satyadeo 
Sahay, for the Appellant. 

Mr. Rai T. N. Sahai, for the Respond- 


ents. 
JUDGMENT. 

Adami, J.—The plaintiff in tbis suit 
sought for a declaration of his title to, and 
confirmation of his possession in certain 
ehares in the estate of Bisbunpur Sad. 
Previous to 1896, the plaintifi’s share was 
shown in the Register D of the Land Re- 
gistration Department to be 2 annas, 16 
gundas i kowri 1 krant 1 dant. In 1596 the 
estate was partitioned and divided into eight 
puttis, one of these was the residuary putli 
which is the subject of the suit. 

Shortly stated, the plaintiff's case is that 
after the partition the shares of the various 
ec-sharers in the residuary putti were en- 
tered in the name of one of the sharers 
only, and the separate sharers of the differ-- 
ent co sharers were not shown. Rai Brahma 
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Dutt who alone was shown in Register D 
seems to be the brother of the plaintif, 

The plaintiff, in February 1902, purchased 
an eight annas share in .the patti at an auc- 
tion-sale held in execution of a mortgage 
decree, and in June 1902 he applied for 
the registration of his name in respect of 
the purchased share. He was registered 
for 7 annas, 14 gundas share and was left 
jointly recorded with the other co-sharers 
for the rest of the share. The plaintiff 
afterwards in 1912 applied to the Land Re- 
gistration Department under s. 42 of the 
Land Registration Act, pointing out that 
the Register D did not show his shares 
separately as had been shown in the Re- 
gister previous to the partition. The De- 
puty Collector held that s.42 did not apply 
and rejected his application. The plaintiff 
then made another application under ss. 28 
and 29 of the Act, making the same request 
as he had before, namely, that his shares 
should be separately recorded. The defend- 
ants Ist and 2nd parties to this suit both 
objected before the Deputy Collector and on 
the 7th of May 1914, the Deputy Collector 
found that a question of title was involved 
and that he could not decide the case; he 
rejected the application telling the peti- 
tioner that he might go to the Civil Court 
if so advised, for a declaration of his speci- 
fic interest in each of the three villages 
which formed the putti. 

The -plaintiff then instituted the present 
suit on the 30th July 1914. According to 
his plaint, the defendant No. 1 Ramijes, 


had been recorded in the Register for a- 


larger share than he was entitled to and 
the plaintiff sought to have some part of 
this share taken from Ramjee, and also a 
portion ofa share taken from another de- 
fendant, and added to his own share. 
` It is unnecessary in this second appeal 
to mention the shares claimed; it is suff- 
cient to say that both the Courts below 
have found that the plaintiff is entitled to 
the share he claims. The Subordinate 
Judge, however, dismissed the suit of the 
plaintiff finding that the defendant No. 1 
or his vendors had been in possession of 
the shares claimed by the plaintiff since 
1902 at least, and that the plaintiff had never 
been in possession of those shares. Ni 
On appeal the learned District Judge, 
agreeing with the Subordinate Judge as to 
the title of the plaintiff; found with regard 
to the present appellant, defendant No. 1, 
that he was recorded in RegisterD for a 
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his case’ before 
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considerably larger share than he was en- 
titled to, and, after considering the ques- 
tion of limitation and finding that the 
time taken in prosecuting .his case before 
the Land Registration Department would 
be excluded, he decreed the plaintiff's suit 
as against defendant No. 1 and directed 
that 18 gundas out of the defendant No. 1's 
share in village Bakarpur should be trans- 
ferred to the plaintiff and 3 gundas of de- 
fendant No. l’sshare in Mirpur should be 
similarly transferred, while 11 gundas out 
of the share recorded in the name of the 
defendant's grandfather should be recorded 
in the plaintiffs name. The plaintiff was 
also declared .to be entitled to be recorded 
for eight annas 12 gundas out of the group 
entry relating to village Doberkothi, 

The main question which arises in this 
second appeal is whether the decision of 
the learned District Judge regarding limi- 
tation was correct. The learned Advocate 
for the appellant does not attack the find- 
ings come to as to the amount of shares 
of the parties and in fact he could not as’ 
these are findings of fact. © 

Mr, Sivanandan Ray points out that ac- 
cording to the findings the plaintiff has 
never been in possession since February 
1902 at least, when the entry of the defend- 
ant's shares was made in the Land Regis- 
tration Department Register D, that the 
shares are held by the eco-shares exclusively, 
andsince the suit was not instituted till 
the 30 July 1914 and the entry of the de- 
fendant No. 1’s shares was made in the 
Land Registration Department, Register D 
in February 1902, more than 12 years have 
elapsed and the suit must be barred. 

The defendant No. 1 has been recorded 
separately for hisshare in the Land Regis- 
tration Department’ and, as shown by the 
learned District Judge, where the co-sharers 
are found to have exclusive possession of a 
specific and stated share, limitation may 
run against the other co-sharers claiming 
that share in a suit. i 

The learned District Judge has found 
that the time taken in prosecuting 
the Land Registration 
Deputy Collector and before the Com- 
missioner and the Board of Revenue 
in appeal, that is to say, from the 23rd of 
November 1912 to the 7th of May 1914 > 
should be excluded under the provisions of 
s. 14 of the Indian Limitations Act, 1908 
Thats. runs as follows:—“ In computing 
the period of limitation prescribed for any 
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suit, the time during which the plaintiff 
has been prosecuting with due diligence 
another civil proceeding whether in a Court 
of first instance or in a Court of Appeal, 
against the defendant, shall be excluded, 
where the proceeding is founded upon the 
same cause of action and is prosecuted in 
good faith in a Court which, from defect of 
jurisdiction, or other cause of a like nature, 
is unable to entertain it.” 

The questionis whether the proceeding 
in the Land Registration Department can 
be called a civil proceeding and whether 
the land Registration Deputy Collector can 
be held to be a Court forthe purposes of the 
section; thirdly, whether the cause of action 
is the same in this suit as it wasin the Land 
- Registration Department and whether in can 
bè said that the cause is one which from 
defect of jurisdiction or cause ofa like 
nature the Land Registration Deputy 
Collector was unable to entertain. 

Ihave myself grave doubts on each of 
these’ points. I do not think that the term 
“civil proceeding” used in the section is 
meant to cover an application made under 
ss. 28 and 29 ors. 42 of the Land Registration 
Act; nor dol think that the Land Regis- 
tration Deputy Collector could be called “a 
Court” for the purpose of deciding cases 
under those sections. Then again though the 
cause of action isin both cases the record 
made in the Land Registration, Register D, 
after the partition, the relief sought -before 
the Deputy Collector was different from the 
relief sought here. Before the Deputy 
Collector the plaintiff -mereiy asked. that 
his share should be separately shown and 
he stated what he alleged that share was. 
Before this Court the plaintiff seeks to have 
his title declared and to beconfiimed in 
possession, or in the alternative to recover 

ossession. It is difficult to say that the 


and Registration Deputy Collector had no. 


jurisdiction to order that the register should 
show the shares separately; but it was 
found that really the question was one of 
title and, therefore, the Deputy Collector 
refused to deal withit. I donot think that 
itean be said that the Deputy Collector 
was unable to entertain the application 
before him from defect of jurisdiction or 
other cause of alike nature. 
really sought to have his title declared by 
the separate record of his sharesin the 
Register D and the proper venue for 
-obtaining fhe relief he really wanted was the 
Civil Court, Instead of going to the Ciyil 
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The plaintiff ` 
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Court, he went -to the Land Registration 
Department,and when the Deputy Collector. 
had decided that the case was one in which - 
title hadto be deeided instead of at once 
coming to the Civil Court, the plaintiff 
prosecuted his case in appeal before the 
Revenue Authorities. In my opinion 
s. l4of the Limitation Act will not save the 
suit from limitation. yO 

The learned District Judge has relied on 
the case of Girjanath Roy Chowdhory v. 
Ram Narain Das (1), where the plaintiff was 
allowed under s. 14 to deduct the period 
during which he was bona fide seeking 
redress from the Revenue Authorities who 
had no jurisdiction to deal with the ques- 
tion raised byhim, and the suit was held. 
to be not barred by lapse of time. In that. 
suit the question was very shortly dealt 
with and I think is distinguishable from the 
present case. 

The defendant No. 1 had bought shares 
in three villages from admitted co-sharers 
in 1886, 1902 and 1905; he was recorded in 
Register. D in 1902 with regard to the lands 
purchased in 1886 and 1902, and his vendor 
was recorded in 1902 in respect of the lands 
bought by ihe defendant in 1905, and the. 
Trial Court found that the defendant and 
his vendors had been in possession ever 
since and the plaintiff had never been in my 
possession. The suit was instituted more 
than 12 years after February 1402, and in my 
opinion the learned Subordinate Judge wag 
correct in finding that the suit was barred 
by limitation as against defendant No, |, 

The learned Advocate forthe respondent 
raised an objection to the appeal on the 
ground that defendant No.1 had sold bis 
interest in the paitt in 1919 and, therefcre, 
he bad ‘no right to appeal. I do not think 
that this contention can be upheld, for it js 
quite clear thatit is due to tne defendant's 
vendees that his title to ithe shares 
should be supported and upheld. It seems 
that an application was made for substitu- 
tion but it was rejected by the Court. 

_ I would, therefore, allow the appes], cet 
aside the decree of ihe learned District 
Judge so far as it affects the shares which 
are the subject-matter ofthis ayyeal and 
gieren the suit as against the defencant 

o.l. Each party will pay his own ccstg 

throughout. 
Sen, J.—I agree. 


B. D. Appeal allowed, 
(1) 20 C, 264; 10 Ind, Dec. (x.8.) 179, - 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Ssconp CIWIL APPEAL No, 434 or 1923. 

i March 20, 1924. 
Present :-—Mr. Kinkhede, A. J. C. 

SHEODAYAL—DEFENDANT—ÅPPELLANT 
3 versus g 

RAMPRASAD—PLAINTIFR—RESPONDENT. 

C. P. Tenancy Act (I of 1990), ss. 11, -12, 13, 15, 
l05—Hindu Law—Widow—Will of property inherited 
by widow, validity of—Occupancy holding, devise of— 
Ejectment, suit for—Jurisdiction of Civil and 
Revenue Courts. : 

A Hindu widow has only a restricted power of 
alienation over property which she has inherited 
from her .husband. She has only a life-estate in 
such property and can make no disposilion which 
would enure beyond her lifetime; much less she 
can make one which is to come into operation after 
her death. [p. 247, col, ?.] 

A Hindu widow, therefore, who inherits an occu- 


pancy holding from her husband cannot- make a. 


testamentary disposition of it and thus defeat the 
provisions of s. ll of the C. P. Tenancy Act. [ibid] 


The intention of enacting the law of tenancy in the 
Central Provinces was to recognize a tenant-right 
of a restricted character as regards its heritability, 
transferability and partibility under certain con- 
ditions and limitations; but it was never understood 
to cary with it the incident of devisability by Will 
at the instance of the tenant, It is property in 
which the interest carved out is ‘more of a limited or 
personal character, than of a character conveying 
unlimited powers of disposition to the incumbent for 
the time being. [p. 247, col. 2: p. 248, col. 1.] 

Wherea transfer is invalid, irrespective of the 
provisions of the C. P. Tenancy Act, the Act is not 
called into operation; there is nothing upon which 

“it can fasten; there is no legal transaction for tke 
consideration of the Revenue Officers. In such a 
case the intended transferee is not a transferee at 
all and if he enters upon possession under colour of 
the transaction his entry is a trespass at civil law 
and he can be ejected frem the land by a suit in 
the Civil Courts. The jurisdiction of the Civil 
Courts to entertain such a suit is not ousted by 
anything contained in ss. 12, 13, 14 and 105 of the 
O. P. Tenancy Act. fp. 248, col. 2; p.249, col. 1.] 

Case law discussed. h 

Appeal against a decree of the Adai- 
tional District Judge, Narsinghpur, in Civil 
Appeal No. 20 of 1923, dated the 6th July 
. 1923. : 

“Mr. J. C. Ghosh, fer the Appellant. 

Mr. M. Gupta, for the Respondent.” 

JUDGMENT.—One Saraswati Bai 
inherited an oceupancy holding from her 
husband. She diedin April 192!. Before 
_her death she made a testamentary dis- 
position inrespect of the occupancy holding 
as per Will bearing vernacular Mitti Magh 
Sudhi 9 of Sambat 1977 which corresponds 
to 15th February 1921 (Ex. D-1) in favour 
‘of defendant-appellant whois her husband's 
relation but not necessarily the next heir, 


The landlord, therefore, instituted a suit 
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to eject the defendant from the land as 
a trespasser. Ithas been concurrently found 
that defendant is not the next heir entitled 
to succeed to the holding. The First-Court, 
however, held that the Civil Court had no 
jurisdiction to entertain the suit because 
the Will was a transfer and consequently, 
the plaintiff's remedy lay in an application 
to the Revenue Officer to set it aside, 
and not in acivil suit. The suit was ac- 
cordingly dismissed. The lower Appellate 
Court has, however, upsetthe decreeof the 
First Court and decreed the claim. Hence 
this second appeal. The finding that the 
defendant-appellant is not the next heir is 
final and binding as between the parties 
asa finding of fact and no attempt was 


-made to challenge it before me. 


The property in suit being admittedly 
inherited property in the hands of Saras- 
wati Bai, she, as a Hindu widow, had only a 
restricted power of alienation over it. Her 
own interest in theholding like the other 
inherited estate was for her lifetime: 
cf. Bhura v. Ramrao (1), she could 
make no disposition of it which would 
enure beyond her lifetime; much less could 
she make one which is to come into opera- 
tion after her death: cf. Mukund v. Laxman 
(2); If this was her position under Hindu 
Law as I hold it was, she could under 
that law make no festamentary disposition 
of her inheritance, by means of a Will 
and thus defeat the provisions of s. 11 of 
the new: Tenancy Act, 1920, which are to 
the effect that the occupancy holding shall 
on the death of .the tenant pass. by 
inheritance in accordance with his personal 
law. To uphold a tenant’s right tomake 
a testamentary disposition of his occupancy 
holding would be to defeat those plain 
provisions of the Statute which alone can 
govern question of succession to such 
holdings. 
read as if the words “dying intestate” 
were inserted between the words “tenant” 
and “shall” in that section. There ‘is 
absolutely no warrant in law for reading 
the section in this manner. The intention 
of enacting the law of tenancy in the 
Central Provinces has been understood, in 
all the law Conrts for all these years to be 
to recognize a tenant's right of a restricted 
character as regards its. heritability, trans- 
ferability, partibilify under certain condi- 
tions and limitalions bu bit has never been 


“{1) 17 Ind. Cas. 366; 8 N. L. R. 154, 
(2) 5 Ind. Oas. 752; 6 N. L'R. 46, 


It is argued thats. 11 must be. 


+ 
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understood to carry with it the incident 
of devisability by Will at the instance of 
the tenant. It is property in which the 
interest carved out is more of a limited 
or personal character, than of a character 
conveying unlimited powers of disposition 
to the incumbent for the time being. The 
whole trend of the decisions on the ques- 
tion of tenancy has always been one. way 
and I. dare say consistent with such in- 
tention. . 

As far back as in 1887 Crosthwaite, J .C., 
with reference tos, 43 of the old Tenancy 
Act of 1883, then in force held in Laxmi 
Bai v. Alyar Khan (3) that an occupancy 
tenant could not- make any disposition of 
his tenant's right by Will. Had this view 


been erroneous the Statute which has been: 


changed twice since then would have surely 
undergone a change in this respect so as 
to.clothe the tenant with aright to make 
‘a bequestof his tenant’s right? The question 
had arisen again in 1901 in connection 
with the powers of an absolute occupancy 
tenant to make a testamentary disposition 
of his right in the holding and it was 
held . by Ismay, J. C., in Anandi Bai 
v. Harlal (4) that a Will by an absolute 
occupancy tenant was invalid. This case 
was apparently under the Tenancy Act of 
1898. Since then-there has been a change 
and the new Tenancy Act of 1920, has 
appeared in the Statute book, but we do 
not find any change which would vest a 
devisable interest in the tenant of the 
Central Provinces. This clearly supports 
the argument that the Legislature thinks 
that the Statute has all along been rightly 
interpreted by the Court ofthe Province 
in this matter. . . 

Ismay,’ J, ©. has pointed out in 
Anandi Bai v. Harlal (4) that. the word 
“transfer”. implies the making over of 
“possession or control, an alienation of pro- 
perty or of some interest in property made 
as between living persons, That a “Will” 
is not a “transfer” is clear from the above 
definition of the latter word, as also from 
that of the term “Will” itself which means 
a disposition of property which is to come 
iħto effect after the testator’s death. The 
‘distinction between a testamentary disposi- 
_ tion and an alienation or transfer is well 
pointed out in a ruling in Muhammad 
Sayeed v. Muhammad Ismail (5), where it 

(3) 2C. P. L. R. 167: 


@MbOP LRT. 
(5) 8 Ind. Cas, 834; 33 A, 233; 7 A, L, J, 1176, 
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“was held that the word “alienate” in para. 


11 of the Third Schedule of the ©. P.. C., 
contemplates a transfer which is to- take 
effect immediately and not after death and 
that it does not, therefore, include a dis- 
position of property by Will. It is thus 
clear that a bequest is not a “transfer” a 
and, therefore, according to the personal 
law of the tenant as qualified by the 
Tenancy Act, it is a disposition beyond 
the legal competence of atenant to make. 

The decision of Hallifax, A. J. C.,in the 
case of Ramchandra Balkrishna v. Ram- 
chandra Jairam (6) is cited as an authority 
for the view that an absolute oécupancy 
tenant can make a valid bequest of his right 
in the holding. I have gone- through the 
decision and I find that although that 
learned Judge has “doubted the correct- 
ness of the view taken in Anandi Pai 
v. Harlal, (4) hehas not actually deemed 
it necessary to give his  dissentient 
decision on that point. Even if he had 
dissented from the viewin Anandi Bai 
v. Hurlal (4), I for my part would not be 
prepared to endorse his view on this 
point as it is not at all in consonance 
with Hindu notions much less with the 
policy of the law of tenancy so long 
recognized by the Legislature and the law 
Courts of these Provinces, and I would res- 
pectfully dissent from the same., 

I, therefore, hold that the decision of 
the lower Appellate Court that a “Will” is 
nota “transfer” is correct. It, therefore, ` 
follows that there being. no transfer, . the 
Revenue Officer's jurisdiction could not 
be invoked. Even assuming for the sake 
of argument that the disposition in ques- 
tion amounted to a transfer, it is, in my 
opinion, invalid under the Hindu Law 
which gives no testamentary power to a 
Hindu widow over property inherited from 
her husband, and consequently it is a 
transfer which is otherwise invalid, 
irrespective of the  probibiticn con- 
tained in the OC. P. Tenancy Act. The 
remarks of Stanyon, A. J. C., in Ganesh- 
dds v. Shankar (7) are very pertinent 
here: “Where. a transfer is invalid, 
irrespective of the provisions of s. 46 
or e70 of the ©. P. Tenancy Act -of 
1898, the enactment is not called into 
operation: there is notbing upen~which it 
can fasten: there is no otherwise legal 
transaction for the consideration of the 

(6) 65 Ind. Cas. 952; (1923) A. I R. (N.) 222. 

_ (7) 18 Ind, Cas. 909; 8 N. L. R. 22 at p. 27. 
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Revenue Officer. He cannot be required 
to make-terms upon the. basis ofa nulli- 
ty. In such a case the intended transferee 
is not a transferee at all, andifhe enters 
upon possession under colour of the transac- 
tion, his entry is a trespass at civil law.” 

It is thus clear that the Civil Court's 
jurisdiction to entertain the suit is not 
ousted by anything contained in ss. 12, 13, 
14 or 105 of the new Tenancy Act, and 
that the same was rightly entertained: 
The decision appealed against is cor- 
rect and the appeal, therefore, fails and 
is dismissed with costs throughout against 
the appellant; 


. Z. K. ' _ Appeal dismissed. 


` 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 171 
nt or 1922,” 
May 27, 1925. 
Present: —Mr. Justice Kulwant Sahay and 
Mr. Justice Sen. > 
Babu RAMSEKHAR PRASHAD 
SINGH AND oTHERS-PLAINTIFFS— 
APPELLANTS 
i versus 
MATHURA LAL AND OTHERS —DEFENDANTS 
— RESPONDENTS. 

Limitation Act (IX of 1908), Schk. I, 
Mortgage-—Money payable 
amount becoming due on default in payment. of one in- 
stalment, effect of—Option of mortgagee- -Waiver—- 
Limitation. 

Where a mortgage-bond provides for the payment of 
the mortgage money by instalments and there isa 
condition attached that if default is made in payment 
of any one of the instalments the mortgagee would be 
entitled to demand the full amount secured by the 
bond with interest, the mortgagee hasthe option to 
demand the entire amount if there is default in pay- 
ment of any one ofthe instalments. It is, however, 
open to the mortgagee to avail himself. of this right 
or to waive it. He can exercise his option and demand 
payment of the entire amount on default of any one of 


Art, 132—- 


the instalments or he caneunder the terms of the bond,, 


- wait until the last instalment falls due. It is not 
obligatory forthe mortgagee to bring a suit for 
realization of the entire amount as soon as any one of 
the instalments falls due. If he waits until the expiry 
of the time for payment ofall the instalments, his 
claim would not be barred in’so far asthe instal- 
ments which are within the period of limitation 
from the date of the ‘institution of the suit are con- 
cerned. [p. 250, col. 1 

Mata Tahal v. Bhagwan Singh, 63 Tnd. Cas. 417; 19 
À. L. J. 406, Rup Narain Bhattacharya v. Gopi. Nath 
Mandol, 11 G. W. N. 903 and Narna v. Ammani Amma, 
35 Ind. Cas. 418; 4 L, W. T7; 20 M. L. T. 174; (1916) 2 
a. W, N, 125; 31M. LJ. 865; 39 M 981, relied on. 
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Appeal from a decision of the District 
Judge, Shahabad, dated the llth November 
1921, confirming that of the Munsif, First 
Gourt, Arrah, dated the 20th ` December. ` 
1920, : 

- Messrs. Atul Krishna Roy and Shashi 
Sekhar Prasad Singh, for the eee p 

Messrs. Parmeshwar Dayal and S C. 
Mazumdar, for the Respondents. ; 

J UDGMENT.—Thisi isan appeal by the 
plaintifis against the decision of the District 
Judge of Shahabad, which confirmed the 
decree of the Munsif and dismissed the 
plaintiffs’ suit. 

The suit was.on the basis of a kishtbandi 
mortgage-hond, dated the 16th April 1909, 
executed by the defendant No. 1. Mathura 
Lal in favour of the plaintiffs. The princi- 


- pal amount secured was Rs. 291 and the 


stipulations contained in the bond were that 
this sum of Rs. 291 was to be paid in 9 
annual instalments, the first 7 instalments 
being of Rs. 33 and the last iwo of: Re. -30 
each. The instalments were to be paid in 
the month of September each year.’ There 
was a condition attached thatif default was 
made in payment of any one of the instal- 
ments the mortgagees would be entitled to 
demand the fullamount secured by the bond 
with interest theréon at the rate of 12 per. 
cent. per annum. The firstinstalment was 
payable on the 29th of September 1909; It 
appears that there was default in the very 
instalment and the plaintiffs brought the 
present suit on the 13th January 1920 to 
enforce the mortgage. In this suit not only 
the mortgagor the defendant No. 1 but also 
the other members of his family were made , 
defendants. 

The defence of the defendants other 
than defendant No. 1 was that the debt 
was not contracted for any legal necessity 
of the family and, therefore, the mor tgage 
‘was invalid. As regards the claim for a 
personal decree against the defendant No. 1 
it was pleaded that the suit was ‘barred by 


_limitation and the defendant No. 1 further 


pleaded payment. 

It has been held by both the Courts 
below that the debt has not been proved 
to have heen contracted for any necessity 
of the family or for the benefit of the 
family and that the mortgage was, therefore, 
invalid. It has further been held that the 
personal claim against the defendant No. 1 
was barred by limitation. 

It is contended on-behalf of the appellants 
. that the finding of. the learned District 
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' Judge-on the. question of limitation was 
erroneous. His finding. on the question of 
legal necessity for the loan has not been 
challenged. 

As regards the question of limitation, it 
is contended that the instalments which 
fell due within six years of the institution 
of the suit were not barred by limitation. 
The question as to whether those instal- 
ments which fell due within six years of 
the suit were or were not barred by limita- 
tion would depend upon the terms of the 
bond. The bond provides for payment ofa 
sum of Rs. 291 in Y annual instalments. The 
instalments which fell due within six years 
of the date of the suit, namely, the 13th 
January 1920, would, therefore, be saved 
from limitation. But itis contended that 
the entire amount fell due when there was 
default in'the payment of the first instal- 
ment and, therefore, the suit ought to have 
been brought within six years of the first in- 
stalment which fell due on the 29th Sep- 
tember 1909, In our opinion this contention 
ig notsound. The contract was for pay- 
ment of the debt by instalments extend- 
ing up to the 29th September 1917. It 
was left to the option of the creditors to 
demand the. entire amount if there was 
-default in payment of any one of the in- 
stalments. It was open to the creditors to 
avail themselves of this right or not todo 
so.- They could exercise their option and 
demand payment of the entire amount on 
default of any one of the instalments or 
they could under the terms of the bond 
wait until the last instalment fell due. It 
was not obligatory for the creditors to bring 
asuit for realization of the entire amount 
ag soon as any one of the intalments fell 
due. Ifthey waited until the expiry of the 
time for payment of all the instalments, 
their claim would not be barred in so far 
asthe instalments within the period of 
limitation were concerned. This view has 
been taken in a number of cases: vide, 
Mata Tahal v Bhagwan Singh (1), 
where the facts appear to be very much 
similar to the facts of the present case 
in Rup Narain Bhattacharya v. Gopi Nath 
Mandol(2) and Narna v. Ammani Amma (3). 
In this view of the case itis clear that the 
claim of the plaintiffs in so far as the 


(1) 63 Ind. Cas. 477; 19 A. L. J. 406. 
(2) 11 O. W. N. 903. Te act 
(3) 35 Ind. Cas. 418; 4 L. W. 77; 20 Mi L. 


T, 174; 
(1916) 2 M. W. N, 125; 31 M, L. J, 865; 39 


81, 
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instalments from September 1914 to 1917 are 
concerned was not barred by limitation. 

The plaintiffs will, therefore, get a per- 
sonal decree against the defendant No. 1 
for a sum of Rs. 126 being- the instalments 
from September 1914 to September 1917, 
with interest thereon at the rate of 12 
per cent. perannum from the date of default 
of each instalment, and proportionate costs . 
of the suit throughout, 

Z. K. Order accordingly. 


LAHORE HIGH COURT. | 

SgconD OrvıL AppEaL No. 2762 or 1923. 

January 3, 1925. . 
Present:—Mr. Justice Campbell. 
MEHR DAD AND ANOTHER-—DRFENDANTS— 

APPELLANTS 
versus 
MOHAMMED ALI SHAH anp OTHERS— 
PLAINTIFES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata between  co-defendants—Question decided 
between co-deféndants in previous suit after contest. 

The parties to a suit were both impleaded as 
defendants in a former suit and in their pleadings 
in that suit contended with each other on-a question 
of relationship, the decision of which was involved 
in the relicf given to the plaintiff in that suit: 

Held, that the decision in the previous suit on the 
question of relationship operated as res judicata 
between the parties to the subsequent suit. [p. 251, 
col. 1.] i 


Second appeal from a decree of the 
District Judge, Gujranwala, dated the 31st 
Angust 1923. 

Dr. Nand Lal, fer the Appellante. 

JUDGMENT. —My order dated the 
Istof May 1924, should be read as part of 
this judgment. [Vide 84 Ind. Cas. 927.} 
The lower Appellate Court has returned a 
finding that the plaintiffs have succeeded 
in proving that Ghulam Shah. is the com- 
mon ancestor of themsives and Mohammad 
Shah by virtue of the testimony of a witness 
Fateh Shah coupled with the finding in a 
previous suit decided by Mr. Harrison Dis- 
trict Judge, Gujranwala, on the 3lst of 
March 1917. 

The learned Counsel for the appellants 
concedes that if the lower Appellate Court's 
finding was based solely on the evidence 
of Fateh Shah, he could not contest it be- 
cause it is a finding of fact; but he argues’ 
that the decision in the’ previous suit is 


= 
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altogether irrelevant and, therefore, the 
learned District Judge's finding being based 
only partly on Fateh Shah's evidence and 
partly on aninadmissible judgment in a 
former case is bad. | 

In the former suit the descendants of 
Ghulam Hussain and Ghulam Kadir (See 
the pedigree table in the judgments of the 
Courts below) sued the present appellants 
and others for the whole occupancy ten- 


ancy of Mohammad Shah. They joined the . 


présent plaintiffs as pro forma defendants 


admitting their rights to hold the tenancy. 


jointly with them but saying that they were 
unable to join in the suit because they 
lived in another District. Of these pro 
forma defendants Nur Shah and Mohammad 
Ali Shah. appeared and pleaded that the 
claim of the then plaintiffs was correct. The 
landlord defendants denied the alleged 
relationship with Mohammad Shah or that 
common ancestor held the land. The First 
Court- dismissed the suit, but in appeal 
the District Judge held that the land 
was. held by the grandfather of Moham- 
mad Shah who was also the grand- 
father of the plaintiffs and gave the latter 
a decree for half the tenancy. These 
being the facts I agree with the present 
learned District Judge that the finding in 
the previous case is binding onthe landlords 
who were parties to that case. In that suit 
therelationship between the present plaintiffs 
and the then plaintiffs was never denied and 
8. ll ofthe C. P. C., in my opinion, is a bar 
to the question of the relationship of 


Mohammad Shah with the descendants of © 


Mahbub Shah being tried again, both by 
operation of Explanation VI (in view of the 
terms of the plaint in the former suit) and 
because the two sets of defendantsin that 
suit (the present plaintiff and the contest- 
ing defendants) contended with each other 
in their pleadings on this very point and 
its decision was involved in the relief given 
to the plaintiffs. 

_ Thus there is wothing contrary to law 
in the present learned District Judge’s 
return to the reference which can render 
his finding open to attack. As a result 
the appeal fails and is dismissed with 
costs, s 


- 2K, Appeal dismissed. 
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PATNA HIGH COURT. 


APPEALS FROM APPELLATE DEGREES Nos. 615 


AND 677 or 1922. 

February 25, 1925. 
Present:—Justice Sir B. K. Mullick, KT., 
and Mr. Justice Kulwant Sahay. 

In S. A. No. 615 oF 1922. 
Musammat RAMDULARI KUER— 
DEFENDANT No, 2—ArPELLANT 
VETSUS 
UPENDRANATH BASU-—PLAINTIFF, 
NARUL HUDA AND OTHERS— 
DerexnDANIS—RESPONDENTS. 

In S. A. No. 677 oF 1922. 
NARUL HUDA—Derenpant No, 1— 
APPELLANT 
versus: 

UPENDRANATH BASU—PLATNTIFF, 
Musammat RAMDULARI KUER AND . 
OTHEKS—-DEFENDANTS— RESPONDENTS, 


Transfer of Property Act (IV of 1882), s. 52— 


Lis pendens—Hxecution sale—-Compromise decree— 
Compromise brought about by inducement of money-— 
Fraud—Suspicion. ` 4 

It is not safe to come toa finding of collusion and 
fraud on mere suspicion. [p. 253 cols. 1 & 2.] 

The doctrine of lis pendens applies to a purchase at 
an execution sale during the pendency of a suit which 
terminates in a consent decree and the fact that the 
compromise was the result of inducement in money 
makes no difference. [p. 253, col. 2], 


Appeals from a decision of the District 
Judge, Gaya, dated the 21st February 1922, 
affirming that of the subordinate Judge, 
Gaya, dated the 14th December 1920, 

In S. A. No,-615 oF 1922. 

Messrs. S. Sullan Ahmad and N. K. 
Prasad, II, for the Appellant. 

Messrs. S. M. Mullick and Sira Narayan 
Bose, for the Respondents. 

In S. A. No.-677 oF 1922. 

Sir Ali Imam, Messrs. Rai G. S. Prasad, 
and N. C. Ghose, for the Appellant. 

Messrs. S. M. Mullick, and S. N. Bose, for 
the Respondents. ` 


JUDGMENT. : 
Kulwant Sahay, J.—These appeals 
arise out of a suit brought by the plaintiff- 
respondent for declaration of his title to 
and recovery of possession of four-annas 


. share in the eight annas purwari takhta of 


Mouza Garua. Both the Courts below have 
decreed the suit, Appeal No. 615 is by the 
defendant No. 2, and Appeal No. 677 by the 
defendant No. 1. 

The facts giving rise to the suit are 
shortly these:— 3 ; 

Mouza Garua in Mahal Rampur Maf, 
Touzi No. 6758, in the district of Gaya is 


id 


divided injo two takhtas of eight-annas — 
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each known as the purwari takhta and the 
pachhiari takhta. Four-annas out of the 
eight-annas pachhiari takhia belonged to 
the plaintiff and the father of the defend- 
ant No, 4. The remaining four-annas was 
wakf property. Defendant No, 3 Reyaz 
Ali Khan was the owner of the entire 
purwari takhta. He, however, sold one 
anna-share to a third person and he had 
seven-annas of the purwari takhta left to 
him. The four-annas share belonging to the 
plaintiff and to the father of the defendant 
No. 4 in the pachhiari takhta was held in 
lease by the defendant No. 3. In 1915 a 
rent suit was brought by the plaintiff and 
the father of the defendant No. 4 against 
the defendant No. 3, and a decree was 
passed against the defendant No. 3 on the 
23rd November 1905. In execution of this 
decree the defendant No. 3's four-annas 
share in the purwari takhta was attached on 
the 5th of June 1907 and it was sold in exe- 
cution of the 19th September, 1907 and 
was purchased by the plaintiff and the 
father of the defendant No. 4.” The sale 
was confirmed on the 26th November 1907 
and a sale certificate was granted and 
delivery of possession was formally given 
to the auction-purchasers on the 12th June 
1908. It is alleged by the plaintiff, that he 
and the father of the defendant No. 4 
applied for mutation of their names by 
right of the purchase in the execution 
sale, but they discovered that in the 
Collector's register the name of the 
original defendant No. 2 Rai Bindeswari 
Prasad stood recorded by right of purchase 
under a deed of sale dated the 16th 
November 1907 executed by the defendent 
No. 3 in favour of Rai Bindeswari Prasad. 
The application for registration of name 
was accordingly withdrawn. The father 
of the defendant No. 4 sold his interest to 
the plaintiff on the 15th of October 1908, 
and the plaintiff as the owner of the 
entire four-annas share purchased at the 
auction-sale on the 19th of September 
1907 brought the present suit for declara- 
tion of his title and for recovery of posses- 
sion. 

The suit was contested hy the defendant 
No. Land the defendant No. 2. The origin- 
al defendant No.2 Rai Bindeswari Prasad 
’ died after filing a written statement and 
his widow Musammat Ramdulari Kuer was 
substituted in- his place and is now the 
defendant No. 2. The defendant No.1 is 
a purchaser from the defendant No. 2 
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under a deed of sale dated the 20th 
Baisakh 1323 (May 1916). Their defence 
was that the property originally belong- 
ed to one Jaikaran Lal who was the 
maternal grandfather of Rai Bindeswari 
Prasad. Jaikaran Lal died leaving a widow, 
Jasoda Kuer, and on her death the property 
passed to her daughter, Musammat Lochan 
Kuer, who was the mother of Rai Bindes- 
wari Prasad, Musammat Lochan Kuer sold 
the property to one Musammat Peyari and 
be in her turn sold it to the defendant ` 

0. 3. 

The case of the defendants Nos. 1 and 2 was 
that the sale by Musammat Lochan Kuer 
was without any legal necessity and all that 
passed by the conveyance executed by 
Musammat Lochan Kuer was only her life 
interest, Musammat Lochan Kuer died on 
the Sth of May 1906 and, on the 5th of May 
1907, Rai Bindeswari Prasad instituted a 
suit (No. 69 of 1907) against the defendant 
No. 8 for possession of the property on the 
allegation that the sale by Lochan Kuer 
was inoperative after her death. This suit 
was compromised and a compromise decree 
was passed in favour of Rai Bindeswari 
Prasad on the 18th of December 1907, It 
is contended on behalf of the contesting 
defendants that the purchase of the plaintiff 
in execution sale on the 19th September 
1907 was during the active prosecution of 
the suit brought by Rai Bindeswari Prasad 
which wasa contentious suit and that the 
doctrine ot lis pendens applied to the 
plaintiff's purchase. It was further contend- 
ed that the sale by Masammat Lochan. 
Kuer was without any legal necessity and 
was not binding on the reversioner Rai 
Bindeswari Prasad after the death of Lochan 
Kuer. It was further alleged that the deed 
ofsale dated the 16th of November 1907 
mentioned by the plaintiff in his plaint as 
having been executed by the defendant 
No. 3 in favour of Rai Bindeswari was not 
executed with the knowledge or permission 
of Rai Bindeswari and, that he did not 
acquire the property under that deed of 
sale but under the compromise decree 
passed on the 13th December 1907. 

Both the Courts below have held that the 
Suit No, 69 of 1907 instituted by Rai 
Bindeswari was a collusive suit and the 
compromise decree was also a collusive 
decree and, that, therefore, the dectiine 
of lis pendens did not apply to the plaint- 
ifs purchase. They further held that the 
deed of sale of the 16thof November 1907 
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was executed with the knowledge and 
consent of Rai Bindeswari Prasad and that 
having regard to the fact that the interest 
of defendant No.3 had already been sold 
in the execution of the plaintiff's decree on 
the 19th September 1907 no interest passed 
to ho defendant No. 2 under that deed of 
sale. . 

` The important question for decision in 
the present appeals is as to whether the 
purchase of the plaintiff at the auction- 
sale held on the 19th September 1907 is 
affected by the doctrine of lis pendens. 
This would depend on a finding as to 
whether the Suit No. 69 of 1907 brought 
by Rai Bindeswari Prasad against the 
defendant No. 3 was a bona fide and conten- 
tious suit or whether it was a collusive 
suit. Thelearned District Judge as well 
as the learned Subordinate Judge have 
held that this suit wasa collusive suit. 
This finding is based on mere suspicion. 
The dates of the various transactions are 
set out in the judgment of the learned 
District Judge and, from the fact that the 
suit of Rai Bindeswari was brought in 
May 1907, within a month of the date on 
which the plaintiff had filed his application 
for execution, namely, the llth of April 
1907, and that Rai Bindeswari entered into 
an agreement of sale with defendant No. 3 
while his suit was still pending and after 
attachment of the property in the execu- 
tion of the plaintiff's decree and, in fact, 
after the auction-sale thereof, and that 
onthe 16th of November 1907 Rai Bindes- 
wari took a kobala of the same property 
from the defendant No. 3 while the suit 
was still pending, and that in December 
1907 after the sale in execution in favour 
of the plaintiff had been corfirmed there 
were consultations between Rai Bindeswari 
and his Pleaders with reference to his 
suit and that on 12th December 1907 a 
petition was filed in Bindeswari’s suit tbat 
the parties were compromising and-on the 
next day, that ison 13th December 1907 a 
petition of compromise was filed in the suit 
wherein the defendant No. 3 stated that 
Bindeswari’s claim was correct and that 
he was notin a position to refute it by 
evidence, the learned Judge came to the 
conclusion that Rai Bindeswari's suit was 
not bona fide and contentious suit, but was a 
fraudulent and collusive suit in ordér to 
defeat the plaintiff. I am, however, not 
prepared to agree with the conclusion of 
the learned Judge, Itis not safe to come 


iS 
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toa finding of collusion afd fraud on mere 
suspicion. The suit brought by Rai Bin- 
deswari on the face of it appears to bea 
bona fide suit. It appears that the suit was 
instituted on the 5th of May 1907; written 
statement was filed on 24th of June 1907; 
issues were settled on the 2nd July 1907; 
documents were filed by the defendant on the 
llthJuly 1907; time wastaken by the plaintiff 
to produce evidence and on the 25th of July 
1907 alist of witnesses was filed by the plaint- 
iff Rai Bindeswari. All these took place be- 
fore the auction-sale in favour of the present 
plaintiff and there is no reason to assume 


_ that the proceedings taken in Rai Bindes- 


wari's suit were not bona fide proceedingsin 
active prosecution of a contentious suit. I 
agree with the learned Judge that the 
kobala of the 16th November 1907 must 
be taken to have been executed with the’ 
knowledge and consent of Rai Bindeswari 
and the defence of the defendants Nos. 1 
and 2in the present case that the said 
kobala was executed at the instance of a 
servant of Rai Bindeswari without ‘ his 
Knowledge and consent cannot be true. 
But it is quite evident that that kobala 
was really in settlement of the dispute 
between Rai Bindeswari and the defendant 
No. 3.. No doubt a sum of money was paid 
by Rai Bindeswari to the defendant No.3 
as a consideration for the kobala but that 
would not in any way affect the result of 
the case. When, however, Rai Bindeswari 
discovered that before the execution of his 
kobala on the 16th November 1907 the 
property had already been sold in execution 
of a decree in favour of the plaintiff there 
was a consultation between him and his 
lawyers and as his suit had not been 
finally disposed of Rai Bindeswari was 
advised by his lawyers to file a petition of 
compromise in the suit and to obtain a 
compromise decree. Tomy mind the fact 
that Rai Bindeewari had taken’ a kobala 
before the compromise petition was. filed 
will not affect the rights of the parties and 
it must be held that the purchase of the 
plaintiff was during the active prosecution of 
& contentious suit. That the doctrine of lis 
pendens will apply to a purchase during 
the pendency of a suit which terminates 
in a consent decree is settled by authorities, 
I may only refer to the case of Tinoodhan 
Chatierjee v. Trilokya Saran Sanyal (1). 
This case is also an authority for the 


(1) 18 Ind. Cas, 177; 170. W, N: 413. 
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proposition thaf the doctrine applies to a 

purchase at an execution sale. The fact 
that payment was made by Rai Bindeswari 
to the defendant No. 3in order to obtain 
the consent decree will not affect the doc- 
trine of lis pendens. This view is supported 
by the case of Tangor Majhi v. Jaladhar 
Dowari (2), where inspite of the fact that 
asum of Ks. 2,000 was paid by the plaintiff 
in order to induce the defendant to agree 
to acompromise decree it was held not to 
affect the doctrine of lis pendens. 

The’ learned District Judge has observed 
thatthe plaintiff in the present suit had 
established his title as against the defend- 
ant No. 3 before any proceedings were 
instituted by the detendant No. 2, It is 
difficult to understand what the learned 
Judge means by this observation. The 

“mere ‘fact of the plaintiff having ap- 
plied for execution and asked for 
attachment of the property at the time 
when the suit of Rai Bindeswari was 
brought did not establish the titleof the 
plaintiff as against the defendant No. 3. I 
have already observed that the sequence of 
dates as set out in the judgment of the 

District Judge does not lead to the ir- 

resistible conclusion that Rai Bindeswari’s 

suit was not a contentious suit. I am, 
therefore, of opinion that the purchase of 
the plaintiff is affected by. the doctrine of 

. lis pendens and, under s. 52 -of the 
Transfer of Property Act, his purchase 
must be subject to the rights of Rai 
Bindeswari under the compromise decree 
passed in Suit No. 69 of 1907. 

It has been contended on behalf of the 
plaintiff that the kobala of the 16th of 
November amounts to an admission on 
the part of Rai Bindeswari that the sale 
by Lochan Kuer was a valid sale and 
binding upon the reversioner and, in this 
view of the case, it must be held that the 
defendant No, 3 had avalid title which 
passed to the plaintiff under the auction- 
sale. The question as to whether the sale 
by Lochan Kuer wasa sale binding upon 
the reversioner need not be gone into in 
the present case. The learned District 
Judge has refused to consider this ques- 
tion on grounds which do not appear to be 
sound. ‘The question was distinctly raised 
in the written statement and in the issues 
framed in the Trial Court and evidence was 
adduced on the point. Had it been neces- 


(2) 5 Ind, Oas, 601; 14 0, W. N, 328, 
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sary to consider this question it would have 
been necessary to make a remand, but in 
view of the fact that the plaintitt’s 
purchase is affected by the doctrine of lis 
pendens itis nut necessary to decide this 
question. i 

In the circumstances the plaintiff is not 
entitled to the declaration asked for by 
him and his suit must be dismissed. ‘I'he: 
decision of the learned District Judge, 
must be set aside and the suit dismissed 
with costs throughout, and the- appeals 
allowed. There will be only one hearing- 
fee in both the appeals. 

Mullick, J.—I agree. In my opinion 
there was no legal evidence to support the 
finding that’ the suit brought by Rai 
Bindeswari Prasad on the 5th May 1907 
was fraudulent and collusive. I agree that 
the plaintiff's purchase was subject to the 
rule of lis pendens and he acquired no ` 
title as against Rai Bindeswari Prasad. 

The appeals must, therefore, be decreed. 

S. D. Appeals decreed. 


— —— 


LAHORE HIGH COURT. 
Szconp O1vIL APPBAL No. 2773 oF 1923, 
March 5, 1925. 2 
Present :—Mr. Justice Broadway and 
Mr. Justice Jai Lal. 
NUR MAHOMMAD—Dosrenpant— | 
APPELLANT ; 
versus 


LALCHAND—PtaintTIFF—RESPoONDENT. 

Provincial Insolvency Act (III of 1907), s.6 (4)— 
Limitation Act (IX of 1908), s. 5—-Insolvency, petition 
for, by creditor—Debtor denying debt-- Insolvency 
Court, power of, to determine existence of debt—Limita- 
tion for petition—Extension of time—Act of insol- 
vency, date of—Transfer of property by debtor—Inter- 
pretation of Statutes. 

_ The meaning of an Act is not tobe interpreted with 
reference to what its framers intended to do but with 
reference tothe language which they did in fact 
employ. [p. 255, col. 2.] 

Gulam Muhammad v. Panna Ram, 72 Ind. Cas. 433; 
(1924) A. I. R. (Li) 374, followgd. 

Where a petition for insolvency is presented by a 
creditor and the debtor denies owing anything to 
the petitioning creditor, the Insolvency Court has 
jurisdiction to decide whether or not the debt 
alleged by the creditor is owing to him. [p. 255, col. 


Mohr Singh v. Laukra Mal, 181 P. R. 1883, distin- 
guished. . 

Section 5 of the Limitation Act does not apply to a- ` 
petition “for insolvency presented under the provi- 
an Ng the Provincial Insolvency Act. |p. 255, 
GOL, &. 
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39 M. 74; 29 M. L. J. 451, relied on. 

Where the act of insolvency relied on by a peti- 
tioning creditor is an alienation of his property 
effected by the debtor, the date of the act of insol- 
vency must be taken to be the date of the alienation, 
that is to say, the date of the deed of transfer, and 
net bhi date on which mutation is attested. [p. 256, 
col. 1. 


Second appeal from an order of the Dis- 
Hae Judge, Multan, dated the 8th August 
192: 

Dr. Nand Lal, for the Appellant. 

Mr. Nanak Chand, for the Respondent. 

JUDGMENT.—This appeal has arisen 
out of certain proceedings instituted by one 
Lal Chand againstone Nur Mohammad under 
`s. 6 of Act ILL of 1907. The lower Appellate 
Court found that Nur Mohammad owed 
more than Rs. 500 and was unable to pay 
his debts. These being questions of fact 
are binding on us. It was, however, con- 
tended -by Dr. Nand Lal for Nur Moham- 
mad that, inasmuch a3 Nur Mohammad had 
denied owing any debt whatever to the 
petitioning creditors, the Insolvency Court 
had no jurisdiction to go into the question 
of his indebtedness. ‘1t was further urged 
that the act of insolvency—in this case the 
transfer in favour of Nur Mohammad’s 
minor son Haji of, all Nur Mohammad's 
property—had occurred more than three 
months prior to the presentation of the 
petition and was, therefore, barred by limit- 
ation, s. 5 of the Indian Limitation Act 
being inapplicable so as to extend the time. 
The question as to the applicability of s. 5 
‘being of importance was referred to a 
Division Bench by an order made by me on 
the 20th March 1923. The points referred 
to were (1) whether when a debtor denies 
owing anything to the petitioning creditor 
the Insolvency Courts had jurisdiction to 
decide whether or not a debt was owing 
to the petitioning creditor, and (2) whether 
time could be extended unders. 5of the 
Indian Limitation Act. 

These points have been argued before us 
by Dr. Nand Lal on behalf of Nur Moham- 
mad and Mr. Nanak Chand on behalf of 
the petitioning creditor. Dr. Nand Lal 
urged on the authority of Mohr Singh v. 
Laukra Mal (1) that when a debtor denies 
owing anything to the petitioning creditor 
the proper order should be to refer the 
petitioning creditor to the Civil Courts 
directing him to prove his claim in those 
Courts. That decision was based on the 


(1) 181 P, R, 1883, 
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Punjab -Laws Act and is, therefore, dis- 
tinguishable, the present proceedings being 
underAct III of 1907. Section 6, sub-cl. (1) 
of Act LIT of 1907, provides that a creditor 
shall not be entitled to present an insoly- 
ency petition against a debtor, unless fa) 
the debt owing by the debtor to the 
creditor amounts to Rs, 500, and (b) 
the act ofinsolvency on which the petition 
is grounded has occurred within three 
months before the presentation of the 
petition. 

Dr. Nand Lal contended that the words 
“the debt owing by the debtor” imply that 
the debtor must admit the debt to be owing 


‘and that unless he does so the Insolvency 


Court has no jurisdiction to decide whether 
or not the debt isowing, In this view we 
are unable to agree, as, in our opinion, it is 
for the Insolvency Court to decided whe- 
ther a petitioning creditor is owed a sum 
exceeding Rs. 500. 

The second question as to ‘limitation ap- 
pears to us to be clear, Admittedly s. 5 of 
the Indian Limitation Act does notapply to 
application of this nature. In addition to 
the authorities referred to in the referring 
order Dr. Nand Lal places reliance on Trasi 
Deva Rao v. Paraumeshraya (2). Having 
regard to what was held in these authorities 
we hold thats. 5 ofthe Indian Limitation 
Act did not apply to petitions made under 
Act II of 1907. We note that the Legisla- 
ture has altered the law on the subject and 
under the new Insolvency Acts. 5 has been 
specifically declared to be applicable. 

Next it was contended by Mr. Nanak 
Chand that the act of insolvency must be 
held to have taken place on the 20th 
August 1919, i. e., on the date when muta- 
tion of the transfer was sanctioned. To 
this proposition Dr. Nand Lal strenuously 
demurred pointing out that in s. 6 (4) (e) 
what was laid down was that the Act of 
Insolvency must “have occurred” within 
three months before the presentation of 
the petition. We are in agreement with 
the view taken’ by Scott-Smith and 
Brasher, JJ., in Gulam Muhammad v. 
Panna Ram (8), and consider that the 
meaning of an Act is not to be inter- 
preted with reference to whatits framers 
intended to do, but with reference to the 
language which they did in fact employ. 
In the present case it is perfectly clear to us 

that whatever the intention of the Legis- 

(2) 27 Ind. Cas. 144; 39 M. 74; 29 M. L. J. 451, 

(3) 72 Ind, Oas, 438; (1924) AL R. (L) 874, 
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lature may have been the words employed 
clearly mean that the act of insolvency 
must have occurred within three months of 
the petition. Here, in our judgment, the 
transfer in favour of the minor son must 
have taken place not later than the 8th of 
July 1919. The attestation of the mutation 
on the 20th of August 1919 is only further 
evidence of the transfer which had already 
een effected and we, therefore, are con- 
strained to hold that the petition is bad, 
having been made more than three months 
after the act of insolvency had occurred. 
We, therefore, accept this appeal and, 
setting aside the decision of the lower 
Appellate Court, restore that of the Court, 
of first instance dismissing the petition. 
Tn the circumstances of the case we leave 
the parties to bear their costs throughout. 
Z. K. Appeal accepted. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND EXECUTION OF DrOREE APPEAL 
No, 26 or 1925. 
August 17, 1925. 
. Present:—Mr. Simpson, A. J. C. 
Musammat MOHAN DEI—JUDGMENT- 
< DEBTOR— APPELLANT . 
versus 
BALMUKUND RASTOGI—Decrez-HoLper 
— RESPONDENT. 
Landlord and tenant—Hereditary non-transferable 
lease--Execution of money-decree against lessee - 
Lease, whether can be sold—Lessee, whether can ob- 


ject. 4 
á The condition against alienation in a hereditary 
non-transferable lease in Oudh is inserted for the 
benefit of the superior proprietor and it is not com- 
petent to the transferor of the interest, in a sult be- 
tween himself and the transferee, to raise the plea that 
the transfer is void. Where, however, an attempt is 
made to sell the interest of the lessee in execution of a 
money-decree against him, not only the lessee can raise 
the objection that his interest under the lease is not 
transferable but he is bound todo so. If he allows 
the lease to be transferred in execution of a decree he 
would be liable to the talugdar. [p. 259, col. 2.] 
Case-law discussed. ee 
Appeal against an order of the District 


Judge, Gonda, dated the 30th March 1925, 
upholding that of the Subordinate Judge, 
‘Gonda, dated the 26th January 1925. 
Mr. Aditya Prasad, for the Appellant.. 
Messrs. Ramachandra and H.D. Chandra, 
for the Respondent. 
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JUDGMENT.—This is a second appeal 
The appellant 
Musammat Mohan Dei, is the judgment- 
debtor. The respondent, Balmukund, isthe 
decree-bolder, The appellant’s point is that 
the property, which the decree-holder wishes 
to sell, is not transferable. In fact, it is 
one of those hereditary non-transferable 
leases, which have frequently been before 
this Court. ; K 

I have before me tħe judgment of the 
Settlement Officer, dated 16th Septem- 
ber 1869, under which the land in suit is 
still held. ‘The suit was between the ex- 
zemindar of the village and the- talugdar. 
The ex-zemindar sued for sub-settlement., 
This was refused, but, with the consent of 
the taluqdar, the ex-eeminaar received 600 
kachcha bighas of land as sir. With that 
we are not now concerned. But the talug- 
dar also gave what is called “the right of 
taking the lease” of certain villages at such: 
jamas as may be determined between the. 
parties. “The sir land is held on a tenure 
both heritable and transferable. The right 
to lease is heritable but not transferable.” 
These are the express words of the judg- 
ment. But both the Courts below. have 
attached importance -to the immediately 
preceding sentence, in’ which it was said 
that the talugdar cannot possibly pay the 
Government demand, unless his under-pro- 
prietors paid him. They have considered 
that these words amount toa decision by 
the Gourt that the ex-zemindars were under- 
proprietors, Thisis a mistake. There is no 
justification for pressing the expression used, 
to that extent. Allthat the Settlement Officer 
wished to say was that the talugdar cannot 
pay the Government demand unless those 
holding under him pay him, The expression 
‘under-proprietor ™ is used loosely. It is 
perfectly clear that the right to lease was 
not transferable, and that the lease-holders, 
as such, were not under-proprietors. 

The land in suit was held under this 
lease by one Bhabhuti. The respondent, 
Balmukund, obtained a decree against 
Bhabhuti, The judgment and decree are 
before me. Jt was a simple money- decree. 
He proceeded to attach these leases witha 
view to selling them. Bhabhuti objected 
in an application dated 28th November 1922, 
Among other pleas, he raised one that the 
property in question was held under a 
perpetual lease, and could not be sold in 
execution of a decree. This application 
was dismissed for default. on 6th January 


(901. ©. 1985] 


, 1923. This decision may be res judicata 


against the present appellant, Musammat 
Mohan Dei, who is the widow of Bhabhuti, 
but Counsel for the respondent has not 
supported the decree on this ground, so I 
do not propose to take up that point, 

The proceedings dragged on, and in Octo- 


_ ber 1924, Bhabhuti died. On the 14th No- 


< 


vember 1924, his widow Musammat Mohan 
Dei, made the application, against the dis- 
missal of which she now appeals. She sẹt up 
a caso that the lease being hereditary but 
non-transferable, was, in effect, a series of 
life-estates, 


. not as the representative of her husband, 


but as the next holder of a-life-estate in 
the lease. The learnéd Subordinate Judge 
considered thatthe question of res judicata 
turned on whether the lease was transfer- 
able or not. He thought that if the lease 
was not transferable, her contention would 
be sound, because her husband would have 
only a life-estate in the lease. On the other 
hand, if the lease was transferable, there 


_ would be a res judicata against her, but she 


` in execution of the decree. 


would also fail on the merits. He passed, 
therefore, to the main contention, and 
there he decided that the lease could be sold 
He relied upon 
Rampher Singh v. Ram Khelawan Singh 
(1), Wazir Mohammad v. Har Prasad (2), 


` Golak Nath v. Mathura Nath (3) and Jogeshar 


“ decree, 


Misra v. Nath Koeri (4). 

On appeal, the learned District Judge 
said that the question had to be determin- 
ed on the interpretation of the settlement 
He -mentioned the use of the 
word “under-proprietor”, which, as I have 


‘already shown, is of no importance. He 


pointed out correctly that the condition 
against alienation is inserted for the benefit- 
of the superior proprietor, and that it is 


“not competent to the transferor of the in- 


terest, in a suit between himself and the 


` transferee, to raise the plea that the transfer 
_is void. He concluded by dismissing the 


appeal, adding that he had considerable 


' hesitation in arriving at this conclusion, 


Musammat Mohan Bei comeshere on second 
appeal. Her point is that the lease is not sale- 
able in execution of amoney-decree. Along 
with this another point has to be decided, 


(1) 2 O. C. 252. ; . 
(2) 13 Ind. Cas. 613; 15 O. 0867. ` 
(3: 20 C. 273; 10 Ind. Dec. (x. s.) 185. 


(4) 65 Ind. Cas, 335; (1922) Pat. 49; 3 P. L. T. 205; 4. 


U. P. L. R, (Pat.) 9; (1922) A.I. R. (Pat) 19 & 14; 1 
vee a7, (Pat) 9; (1922) t. (Pat) 
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and that is, whether such ah objection lies 
in her mouth, or can be taken only by the 
superior proprietor. I propose to review 
all the cases which have any bearing on 
the point, but I may say at once that the 
matter is really concluded in appellant’s 
favour by two decisions of this Court, which: 
related tothesame lease, namely, Nand Ram 
v. Amanat Fatima Begam (5) and Moham- 
mad Abdul Karim Khan v. Nawas Singh 
(6) which will be dealt with in their proper 
order. Wang 

The first case to be considered is Kanhaiya 
Bakhsh v. Raja Mehdi Ali Khan (7). In 
this case, certain persons had sued the talugq- 
dar for a sub-settlement. On 23rd April 
1870, the Settlement Courts dismissed their 
claim, but passed a decree in their favour 
conferring on them a heritable non-trans- 
ferable lease of the village at a yearly rent 
of Rs. 600. These lessees executed a deed 
in favour of the plaintiffs. It is not neces- 
sary to set forth the exact terms of this 
deed, but the suit was brought by the 
plaintiffs on the basis of this deed dgainst 
the talugdar, who had obtained possession 
of theland. It was held, that if the trans- 
action had been a sub-lease ora usutfruc- 
tuary mortgage, it would be valid and not 
prohibited by the decree of the Settlement 
Court, because it would not be a complete 
transfer by the lessees of their rights. But 
seeing that this transaction was neither, 
but was transfer which might result in the 
complete transfer of all the rights possessed 
by the lessees, it was prohibited by the 
Settlement Court decree and was invalid. 
Consequently, the plaintiffs suit was dis- 
missed. This case.is authority for saying 
that the condition that the lease shall not 
be transferred is enforceable, at least 


. between the transferee and the taluqdar, 


The next case is Rameshwar Bakhsh Singh 
v. Radhay Panday (8). In this case, cer- 
tain occupancy tenants executed a usufruc- 
tuary mortgage in favour of the plaintiff 
and put him in possession. Then ‘they re- 
linquished the right of occupancy in favour 
of the superior proprietor, who dispossessed 
the plaintifi-mortgagee. The plaintiff-mort- 
gagee brought a suit for possession. -It 
was held, that the usufructuary mortgage 
was not valid, because it might result in a. 
complete transfer of the occupancy right, 


(5) 6 O. ©. 94. 
(6) 3 Ind. Cas. 868; 12 O. 0, 267, 

(7) 20. 0, 12. l 

(8) 20. 0, 204, i . - -= 
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The obiter diftum in Kanhaiya Bakhsh v. 
Raja Mehdi Ali Khan (7) that a usufructu- 
ary mortgage was not prohibited by the 
Settlement Court decree in that case, was 
dissented from, on the ground that usufruc- 
tuary mortgage may, by operation of law, 
become a complete transfer of the right of 
the mortgagor, That is, of course, a point 
with which we are not now concerned 
[Kanhaiya Bakhsh v. Raja Mehdi Ali Khan 
(7)] was not overruled. This case decided 
. that ausufructuary mortgage by an occu- 

pancy tenant is not valid. 

The next case is one of those relied on by 
the learned Subordinate Judge, Kampher 
Singh v. Ram Khelawan Singh (1). Certain 
representatives of the zemindari body of a 
village brought a suit against the talugdar. 
A compromise was arrived at between the 
parties, by which the members of the zemin- 
dari body were to pay to the talugdar the 
Government revenue and a certain portion 
of the profits, and to have a herit- 
able but not a transfeiable right in the 
village. Nineteen years later, one of them 
sold a fractional share in the village, and 
the purchaser obtained possession. The 
son of the vendor brought the suit for pos- 
session of the fractional share sold, and, 
among other pleas, he alleged that the 
tenure which his father held was not trans- 
ferable, and that, therefore, he was entitled 
to have the transfer set aside, and to recover 
possession of the share sold by his father. 
The Courts below found that the restriction 
on the right of transfer in the decree of 
the Settlement Court was imposed entirely 
for the benefit of the talugdar. It was not 
intended for the benefit.of the decree-holders 
or their descendants. They found that 
repeated transfers had been made in past 
years, that the talugdar had acquiesced in 
these transfers, and that it was uot open to 

. the plaintiff, a member of the zemindari 
. body, to question the transfer. These de- 
cisions were upheld on second appeal. It 
- was held that the restriction of alienation 
: was intended for the benefit of the taluqdar, 
-and his heirs as an obligation on the sub- 
ordinate holders and their heirs. There 
was no intention to create an estate in tail 
for the benefit of the subordinate holders’ 
heirs, The points decided in this case are 
mo'e clearly brought outin later decisions, 
butl may note the bearing of the decision 
on the learned Subordinate Judge's view 
that the res judicata and the liability to sell 
in execution of a decree, are bound up to- 
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gether. The true doctrine is, that such a 
lease as this is, is not liable to sale in exe- 
cution of a money-deciee. but, nevirthe- | 
less that it is not a succession of life-estates, 
and that each hereditary owner fully repre- 
sents the estate. l may say further that | 
this case 1s no authority for saying that this 
lease can be sold in execution of a money 
decree. lt merely decides (1) ‘that if a 
lessee makes a transfer in breach of the 
condition, he is estopped from taking the 
plea in a suit between transferor and trans- 
feree, and (2) that the consent of the taluqdar 
will validate the transfer, 

Next comes Kesho Singh v. Chaudhri 
Mohammad’ Azim (9). In this case there 
was a decree of the Financial Commis- 
sioner of Oudh, dated 27th April 1869, 
under which the appellant obtained, by 
consent of the taluqdar, a decree for a 
permanent hereditary farming lease. 
The point for decision was whether the 
appellant was liable to pay interest on 
arrears of rent, aud that question again 
turned on the question whether he was, or 
was not, an under-proprietor. It was held, 
that his estate was hereditary under the 
decree, and that it must also be held to be 
transferable under s. 6 of the Transfer of ` 
Property Act, because‘all property is trans- 
jerable unless otherwise provided. The 
estate, being hereditary and transferable, 
satisfied the definition of an under-pro- 
prietor. This case must be considered to 
have been overruled by the next case, 
which is the most important one for our 
present purpose, 

Nand kam v. Amanat Fatima Begam (5). 
In this case the first defendant obtained a, 
money-decree against the second and third 
defendants, and, in execution of this decree, 
he attached and proclaimed for sale one of 
these hereditary leases. The plaintiff was 
the talugdar, and she objected, but her 
objection was thrown out, and a sale took 
place, at which the first defendant himself 
purchased the property. The plaintiff then 
brought a suit for a. declaration that the 
rights of the second and third defend- 
ants in the village were not liable to sale, 
and for a decree for cancellation of the 
sale. All three Courts decreed plaintif’s 
claim. This case is directly in point. It 
isauthority for the proposition that leases 
of this kind cannot be sold in execution of 
money-decrees. Yet, the case was not 39 


(9) 3 O. O. 108, 
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strong as the case now before me, for the 
: decree was for a perpetual hereditary farm- 

ing lease. There wus not, as there is in 
the case before me, the express word “non- 
transferable ” in the judgment of the Settle- 
ment Court. Yet, it was held ihat the lease 
was not transferable. Kesho Singh v. Chau- 
dhri Mohammad Azim (9) was overruled on 
the ground that in the proceedings before the 
Financial Commissioner, the defendants 
had claimed decrees for sub-settlement on 
the ground that they were under-proprietors, 
but thas they had failed. It was decided, 
therefore, that their successors, the defend- 
ants, in the case before the Court, were not 
under-proprietors but something less. It was 
said, that if they did not obtain an under-pro- 
prietary right, they musthave acquired some 
sort of tenancy right, and it was decided 
that the right was that of a tenant holding 
under a decree of a Court, such as is re- 
ferred to in s, 41 of the Rent Act of 1868 
and s. 52 of the Rent Act of 1086. (Section 
52 was re-cast when the Rent Act was 
amended in 1921 ‘but the law not changed 
in any way). lt was then considered whe- 
ther such a tenant has a transferable right. 
It was said:— 

“ [t may safely be assumed that prior to 
the introduction of British rule into Oudh 
no mere tenant could have transferred 
his right to another and compelled his 
landlord to recognize the transferee as his 
tenant. Indeed a prolonged inquiry into 
the supposed existence of ‘occupancy 
right’ in Oudh left it at least doubtful 
whether the status of any tenant in Oudh 
was higher than that of a tenant-at-will. 
The right of such atenant to transfer his 
interest would have been of no practical 
value. In this state of things, it was only 
natural that the rights of tenants of all 
kinds should, in the Settlement Courts, 
have been regarded as not transferable. 

“ The first Rent Act for Oudh probably 
helped to maintain this view, for ‘ under- 
proprietor,’ was defined as meaning any 
person possessing % heritable and transfer- 
able right of property in land for which 
he is liable to pay rent, and ‘tenant’ 
was defined as meaning ‘any person not 
being an under-proprietor who is liable to 
pay rent.’ These definitions appear also 

Jin the Act of 1856. I have seen the re- 
cords of a great many cases in the Settle- 
ment Courts in which the taluqdar, while 
not willing to concede under-proprietary 
rights to a claimant, consented to the pass- 
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ing of a decree for a ‘ farming,’ ‘here- 
ditary ` or ‘permanent’ lease at a rate 
almost, if not quite as favourable as the 
claimant would have obtained under a 
decree for sub-settlement. It was evidently 
understood by the Courts, the taluqdars 
and claimants against talugdars, that a 
decree for a lease, however, permanent 
and at whatever rate, conferred upon the 
claimant a right inferior to that of an 
under-proprietor, and I have no doubt that 
the reason was that the rights of such lessee 
were regarded as not transferable, while 
under-proprietary rights were, of course, 
transferable. If we “hold that the rights 
of tenants holding under a decree of Court 
are transferable, we shall create a large 
number of new under-proprietary rights in 
Oudh. 

“ In my opinion, unless the contrary is 
shown expressly or by implication, tenants 
holding under decrees of Courts cannot 
transfer their rights. They are the persons 
referred toin s. 40 of the Land Revenue 
Act of 1876 as holders of heritable non- 
transferable leases whose rent has not been 
fixed by contract. 

“Holders of leases under decrees of Courts 
who can transfer their rights must be 
held to be under-prorprietors., To hold in 
the present case that Badulla, the ancestor 
of defendants Nos.2 and 3, obtained a 
transferable right in the village would be 
equivalent to “holding that he was an 
under-proprietor, although the Financial 
Commissioner expressly held that he had 
failed to prove under-proprietary rights. 

“For these reasons, I would hold that 
the second and third defendants have not 
transferable rights in the village and [ 
would dismiss this appeal with costs,” 

There is only one possible distinction 
that can be drawn between that case and 
the case which I have to decide. It is, 
that in that case, the talugdar was the 
plaintiff, while in the case before me, the 
objection is taken by tha lessee. I donot 
think that this distinction holds. good. If 
the lease is not transferable, because the 


` lessee is under an obligation to the talugdar 


not to transfer it, then not only can the 
taluqdar enforce the condition against the 
transferee, as in Nand Ram v. Amanat 
Fatima Begam (5), but the lessee himself 
can raise the same objection against the 
holder of a money-decree. In fact, he is 
bound to do so, If he allowed the leasa 


to be transferred in execution ofa decres, 


“was a case of a mortgage. 
“present case, there had beena claim for 
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he would be liable to the talugdar. Possibly, 


-in English Law, it would be different, but 


English Law has no application to these 
leases. The case we have just considered 
is some authority for saying so, but it is 
more plainly laid down in the next case. 
Jang Bahadur v. Rae Raja (10). This 
As in the 


-sub-settlement which was rejected, and there 
had been a consent decree for possession 


‘at the rent which they were paying. Their 


status was not defined in the decree, but 


‘it had been held in a previous litigation 
to be a heritable and non-transferable 
‘right. 


They mortgaged some of this land, 
and then relinquished their holding to 
the landlord. ‘lhe mortgagee would not 
give up possession, and the landlord had 
to sue to eject him. An argument was 


-advanced, which had found favour with 


the Allahabad High Court, that a man 
must not be allowed to derogate from his 
own grant, and that a tenant who has 
granted a mortgage, cannot relinquish 


-his holding so as to defeat the rights of 


the mortgagee. But this argument was 
rejected. Ít was said, that it was not just 


‘that the talugdar should be compelled to 


-recognise the transfer of a non-transfer- 


-his own affair. 


. decrees. 


able right, and that if the mortgagee chose 


to advance money on a bad title that was 
An argument was advanced, 
based upon English Law, that every lease 
is transferable, and that even if thereis 
a clause in the lease against assignment, it 


-will not entitle the landlord to eject the 


sub-lessee, unless there is a special 


.clause in the original lease providing re- 


entry as a penalty in case of assignment. 


This argument was rejected. It was said: 


“The Settlement Courts in Oudhin 1867 


were presided over by men of good common- 
-sense, but they were not trained lawyers, 


‘and the province was not in those days 
:over-run with members of the legal profes- 
‘gion, to insist upon stipulations, based 
on niceties of English Law, being put into 
l have no doubt that.at the 
‘time this decree was given, it was the 
jntention of every one concerned that, if 


‘the tenants transferred their holdings, out 
- they should go.” 


The importance of this decision is, that 


„it lays down that Ehglish Law is not appli- 
_eable to these leases, , and,x,therefore, the 


x 


(10) 7 0, O, 269, 
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have 


Calcutta and Patna-cases, on which 
learned Subordinate Judge relies, 
no bearing on the present case. . 

The next case is Mohammad Abdul Karim 
Khan v. Niwaz Singh (6). This case dealt 
with the same rights which were the sub- 
ject of the litigation reported as Nand Ram 
v. Amanat Fatima Begam (5). It had been 
held then thatthese rights were not transfer- 
able, and, therefore, notsaleable in execution 
of that decree, The taluqdar afterwards 
obtained three decrees for arrears of rent, 
and he asked to have the same right 
brought to sale. The sole contention taken 
in second appeal was that the question 
of non-transferability of the 
could not be raised against the appel- 
lant for whose benefit alone the tenure is 
made non-transferable. Rampher Singh v. 
Ram Khelawan Singh (1) was cited in 
favour of the appellant, and also Binda 
Prasad y. Rajendra Prasad (11) in which 
it had been held that a sale of an occupancy 
tenure by a tenant to his landlord is valid, 
such a sale being nothing more than a 
relinquishment of the holding for con- 
sideration. But this argument did not 
It was said 
that the object of the talugdar, appellant, 
was to get rid of the law of ejectment 
laid down ins. 52 ofthe Rent Act, and 
that the rights, not being transferable, 
could not be sold in execution of a decree, 
eyen ifthe taluqdar wished to sell them. 
This is astrong case. Even the talugqdar 
could not bring these rights to sale in 
satisfaction of a decree for arrears of rent, 
much less can the present respondent do 
so. And this does away with any such 
distinction as there might be between 
the present case and Nand Ram v. Amanat 
Fatima Begam (5). 

The next case is Hirday Behari v. Prag 
Tiwari (12), In this case, the appellant, 
who held certain of these leases, mort- 
gaged them with possession to the defend- 
ant, and then brought a suit for possession 
on the ground that: his own mortgage 
was illegal. It was theld that he was 
estopped from taking this plea A distinction 
was drawn between a prohibition against 
alienation contained in aStatute, and a 
similar prohibition contained in a contract. 
It was held that a -prohibition contained 
in a decree was of the contract class. 
It was held, therefore; that the mortgage, 
i (11) 10 0. O. 235. 

1 (22) 11 Ind, Cas. 527; 14:0, Q. 144, 


tenure 
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ment Court decree, was not a transfer for 
an illegal purpose, within the meaning 
of s. 6 ofthe Transfer of Property Act, or 
for an unlawful object or consideration 
within the meaning of gs. 23 ofthe Contract, 
Act. It was merely in breach of the con- 
ditions imposed by the decree of the Settle- 
ment Court, and on the same footing as a 
transfer, contrary to the terms of a contract 
or deed. The plaintiff, therefore, was held 
bound by his own act, and estopped from 
pleading that he had no power of transfer. 
This decision does not show that these 
leases can be sold in execution ofa money 
decree, though it might show that they 
could be sold in execution of a mortgage 
decree. 

Lastly, there is the caseof Wazir Moham- 
«mad v. Har Prasad (2). In this case one Bala 
Prasad obtained a consent decree in the 
Settlement Court on the 28th April 1879. 
It conferred a heritable but non-transferable 
right in the land, which was. to be held 
rent free. Bala “Prasad died in 1909, and 
the land came into the possession of his 
son-in-law, Harhar Prasad. The plaintiff 
was the talugdar, and had sued for the 
ejectment of Harhar Prasad, on the ground 
that the heirs of Bala Prasad were his 
daughters, and as they had failed to take 
possession ofthe property, the land must 
be taken to have been abandoned, and to 
have escheated to the talqudar. The defence 
was that the defendant was in rightful 
occupation. The first point was, that Bala 
Prasad had aright to transfer the property; 
and had transferred to his daughter, the 
wife of Harhar Prasad, and, that this trans- 
fer had been attested by the plaintiff's 
father, who had thus consented to it. Harhar 
Prasad, defendant, also set up a jus tertii, 
by pleading that as Bala Prasad had ad- 
mittedly left heirs, the plaintiff had no right 
to get possession. The case came before a 
single Judge, who referred it to a Bench, 
saying that the reference -will provide an 
opportunity for finally determining the 
question of the interpretation of these settle- 
ment decrees under which so much land is 
held in this Province. The Bench proceed- 
ed to discuss this general question, and, 
in particular, whether the declaration "in 
the decree, that the right conferred is 
non-transferable, is absolute so as to 
reader any transfer made by the decree- 
holder absolutely void, or whether it is only 
qualified, amounting merely to a restriction 
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upon such alienationgas are made without 
the consent of the superior proprietor, with ` 
the result that a transfer made with such con- 
sentis good inlaw. It was held, as had 
already been held in Hirday Behari v. 
Prag Tiwari (12), thats.6 (h) and fi) of 
the Transfer of Property Act had no appli- 
cation. Clause (i) refers to interests created 
by Statute, and not to interests created 
byadecree, The question was then discussed 
of the force to be attributed to the condi- 
tion against alienation. A distinction was 
drawn, as in the previous case, between a 
statutory prohibition and one founded on 
contract or decree, It was laid down that 
an alienation which violated a statutory 
prohibition would be totally void, and that 
it would be open to the grantor to take 
the plea that his own grant was illegal, but 
that a prohibition contained in a contract or 
decree merely regulates the relation of the 
parties. The party for whose benefit the 
condition is inserted may waive the condi- 
tion, and in that case the transfer will be 
valid. It is not open to the transferor in 
a suit between himself and the transferee 
to raise a plea that the transfer is void. 
This decision will not help the respondent. 
The taluqdar has not waived the condition, 
There has been no transfer to which he 
could consent. There is only a money 
decree, and an attempt to execute it by sale’ 
of the property, contrary to the decisions of. 
this Court in Nand Ram v. Amanat Fatima | 
Begam (5) and Mohammad Abdul Karim 
Khan v. Niwaz Singh (6). 

The law is, therefore, quite clear, and it 
is a special law relating to a special tenure 
granted by the Settlement Courts of Oudh._ 
Decisions of other High Courts will not help 
us, The learned District Judge laid down 
two entirely correct propositions of law,- 
namely, that the condition against alienation 
is inserted for the benefit of the superior 
proprietor and that itis not competent to 
the transferor of the interest, in a suit 
between himself and the transferee, to raise 
the plea that the transfer is void. But this. 
isnot a suit between a transferor and a. 
transferee. The condition may be for the 
benefit of the superior proprietor, but it 
is the right, and indeed the duty, of the 
lessee to enforce it against an attempt to 
sell the property under a decree. 

For these reasons, I allow the appeal 
and set aside the orders of the Courts below,,. 
Tallow Musammat Mohan -Dej’s objection.. 
I declare that the property in question. 
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Cannot be sold in execution of this decree. 
Musammat Mohan Dej will get her costs in 
all three Courts, 


Z. K. Appeal allowed. 


PATNA HIGH COURT. 
Crvit Revision No. 60 or 1925. 
May 21, 1925. 
.Present:—-Mr. Justice Adami and 
Mr. Justice Kulwant Sahay. 
BAIJULAL MARWARI AND AnoTHER— 
PETITIONERS 


VETSUS 
THAKUR PRASAD MARWARI AND 
OTHERS— OPPOSITE Parry. 

Sonthal Parganas Settlement Regulation (III of 
1872), s. 5--Area declared under settlement—Officer 
appointed under sub-s. (2) of s.5—Hxecution proceed- 
ings, pending, disposal of-—Procedure. 

An execution proceeding is merely a continuation of 
the suit and proceedings in execution are proceedings 
in the suit. Therefore, an application in a pending 
execution proceeding is a “suit” within the meaning of 
8. 5 of the Sonthal Parganas Settlement Regulation IJE 
of 1872. [p. 263, col. 1.] 

Where an officer has been appointed under sub-s. (2) 
of s. 5 of the Sonthal Parganas Settlement Regulation 
TII of 1872, an Execution Court must transfer a pend- 
ing execution proceeding to the officer so appointed 
and ought not to dismiss the proceeding on the ground 
of want of jurisdiction. [p. 263, col, 2.] 


Appeal from an order of the Subordinate 
J udge, Godda; dated the llth December 
1924, 

_ Messrs. S. M, Mullick and L K. Jha, for 
the Petitioners. 
Mr. Juggernath Prasad, for the Opposite 


Party. 
JUDGMENT. 
Kulwant Sahay, J.—This is an ap- 
plication against an order of the Subordi- 
- nate Judge, Godda, dismissing the peti- 
tioners’ application under O. XXI, r. 100 of 
the ©. P. C. The facts stated in the 
petition are shortly these:— 
The petitioner brought a money suit 
against oné Gurudeyal Baram and obtained 


a decree, and in execution thereof purchased. 


5 annas 6 pies share in two properties 
belonging to the judgment-debtor, namely, 
in Ghat Lachmipur bearing Touzi No. 494 
and in Ghat Fauzdar bearing Touzi No, 
485, The petitioner's purchase is dated 
_the 9th July 1918, the property having been 
| attached on the 26th March 1917. The 

‘opposite party Nos. 1 to 4 had also obtained 
a money decree against Gurudeyal Baram 
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and they also applied for execution of 
their decree and in execution thereof they 
purchased the remaining 10 annas 6 pies 
share in each of the two ghats. The petitioner 
got delivery of possession of the share 
purchased by him on the 16th November 
1919. In the meantime it appears that the 
opposite party Nos.1 to 4 had taken an 
assignment of an S8-annas share in a 
certain mortgage-bond executed by Guru- 
deyal Baram in favour of the opposite 
party Nos.5 to 7. A mortgage suit was 
brought on the basis of that mortgage- 
bond to which the petitioners were not 
parties. It is to be remembered that the 
attachment in execution of the decree of 
the petitioners had taken place on the 
26th March 1917 and the mortgage suit was 
brought on the lst December 1918. It was, 
therefore, necessary under O. XXXIV, r. 1 
of the ©. P. C., to make the petitioners 


parties to the mortgage suit inasmuch as _. 


under s. 91, cl. (f) of the Transfer of 
Property Act they had aright to redeem. 
A mortgage-decree was obtained on the 
18th December 1918, and in execution of the 
mortgage-decree, the opposite party No.1 
to 4 purchased the whole of the two ghats 
mentioned above on the 28th May 1923. 
They obtained a sale certificate and applied 
for delivery of possession and possession 
was delivered to them in respect of ghat 
Lachmipur on the 21st December 1923 and 
in respect of Ghat Fauzdar on the 28rd 
December 1123. As a result thereof the peti- 
tioners say that they were dispossessed of 
the shares purchased by them. They accord- 
ingly made an application under O. XXI, 
r. 100 on the 19th January 1924. After 
various adjournments, this application 
came on for hearing before the Subordinate 
Judge on the llth December 1924. On 
that date an application was made cn 
behalf of the petitioners for time. This 
application was refused. The learned 
Subordinate Judge then rejected the 
application under O. KAI, r. 100 on the 
ground that he had no jurisdiction to 
entertain the application on account of the 


. provisions of s. 5 of the Regulation II of 


1672. 

Tt appears that under a Government ` 
Notification dated the 27th October 1923, | 
the area within which the property in 
dispute is comprised was declared to be 
under settlement from the Ist of November 
1923, and the learned Subordinate Judge, 
held that under the provisions of s. 5 of 
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the Regulation he had no jurisdiction to 
entertain the present application under 
O. XXI, r. 100, ©. P. CG. He accordingly 
rejected that ‘application. Against this 
order, the petitioners have come up in 
revision to this Court; and it is contended 
that the Subordinate J udge was wrong in 
holding that he had no jurisdiction to 
entertain the applisation, and further he 
was wrong in rejecting the application 
without giving the petitioners an op- 
portunity to substantiate their case. In 
my opinion the contention of the petitioners 
is sound and ought to prevail. 

As regards the first point, namely, the 
application for time it is clear that be- 
cause the petitioners’ application for time 
was. rejected, the learned Subordinate 
Judge was not right in rejecting their 
application under O. XXI, r. 1u0 without 
ealling upon them to adduce evidence 
to substantiate their case. As regards 
the question of jurisdiction, the learned 
Subordinate Judge, relies on the provi- 
sions of s. 5 of the Regulation lll of 1872. 
Now this section provides that, “fiom the 
date on which the Lieutenant-Governor 
declares under s, 9 bya notification in the 
Calcutta Gazette, that a settlement shall 
be made of the whole or any part of the 
Sonthal Parganas until the date on which 
such settlement is declared by a like 
notification to have heen completed, no suit 
shall lie in any Civil Court established 


under the Bengal, Agra and Assam Civil. 


Courts Act, 1887, in regard to any land or 
any interest in, or arising out of land in 
the area covered by such notification; 
nor shall any Civil Court proceed with the 
hearing of any such, suit which may be 
pending before it.” 

It has been contended that an applica- 
tion in a pending execution proceeding 
is nota suit within the meaning of s, 5. 
This coatention does not appear to be 
sound, because execution is merely a con- 
tinuation of the suit, and proceedings in 
execution are proceedings i in the suit. The 
question, however, is whether the applica- 
atioa of the petitioners ought to have been 
rejected on the ground that a notification as 
esntamplated by the section had been issued 
by ths Govarament. Sth section (2) of si 5 
provides that “between the dates referred 
to in sub-s (1), all suits of the nature 
therein described shall be filed before or 
transferred to an officer appointed by the 
Lieutenant-Governor under s. 2 of the 
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Sonthal Parganas Act, 1855 or s. 10 of the 
Regulation III of 1872.” 

ln the present case if an officer had been 
appointed under sub-s. (2) of s. 5, then the 
Subordinate Judge ought to have trans- 
ferred the application to that officer, It 
was a pending execution prozeeding at the 
time when the notification was issued, aud 
under sub-s. (2) the Court could only 
transfer such applications to the officer 
appointed under sub-s. (2) of s 5, and it 
ought not to have rejected the application 
on the ground of waat of jurisdiction. 

The order of the learned Subordinate 
Judge will, therefore, be set aside and he 
will proceed according to the provisions of 
sub s. (2) of 8.5 of the Regulation II of- 
1872. 

There will be no order for costs. 

Adami, d.—I agree, 


Z. K. Order set aside, 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Orvin APPEAL No, 472 or 1922, 
February 8, 1924. 

Present :—Mr. Kinkhede, A. J. O. 

BEHARILAL—Pualntire-——APPELLANT 


versus 
GORELAL AND OTHEKS—DBFENDANTS— 
RESPONDENTS. 


Practice—Pleadings and proof—Both parties failing 
to prove case set up—Procedure. 

Where A comes into Court with an allegation that 
certain property -is exclusively his by reason of its 
allotment to his share at a partition elfected between 
him and his other co-parcener B, and that itis not, 
therefore, liable to attachment and sale in execution 
of a money-decree obtained by a creditor against 
B, but fails to prove the alldtment, and the 
attaching creditor who similarly contended that the 
said item of joint property had become the exclusive 
property of his judgment-debtor by virtue of its 
allotment to his share, also fails to prove the alleged 
allotment, and ths Court fiads that the property 
is the joint property ofthe family, it is open to the 
Court to grant to the plaintiff such relief as flows from 
the finding and if the Court adopts this procedure 
it cannot be successfully impeached in second appeal, 
[p. 264, col. 1.] 

Loola v. Pyare, 33 Ind. Oas. 497; 12 N. L. R. 57 at 
p. 50, followed. 

Ta such a case the plaintif may be airen a decree 
that the attachnant and sale would not affect his 
undivided interest in the property in dispute. fp. 264, 
col. 2.] 

Second appeal against a decree of the 
District Judge, Hoshangabad, in Civil 
Appeal No. 33 of 1922, dated, the uth Ay 


gust 1922 
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Mr. J. Sen, for the Appellant. 

Mr. S. B. Gokhale, for the Respondent. 

JUDGMENT.—This second - appeal 
raises a novel point of law. Where A comes 
into Court with an allegation that certain 
property was exclusively his by reason 
ofits allotment to his share at a parti- 
tion effected between him and his other 
co-parcener B, and that it was not, there- 
fore, liable to attachment and sale in execu- 
tion of a money-decree obtained by a credi- 
tor against his debtor B, but fails to prove 
the allotment and the attaching creditor 
who similarly contended that the said 
item of joint property had become the ex- 
‘clusive property of his judgment-debtor 
by virtue of its allotment to his share, also 
fails to prove the alleged allotment and 
the Court finds that the property was the 
joint property of the family, is it open 
to the Court to grant to the plaintiff any 
lesser relief on the footing of the find- 
ings arrived at by it as regards the actual 
state of facts? I find that this question has 
been discussed by this Court in Loola v. 
Pyare (1). The following quotation will show 
that plaintiff could be given such relief as 
flows from the findings and. if the Court 
does it, it cannot be successfully impeached 
in second appeal :— . 

“The tendency now is not to dismiss 
suits on purely technical grounds. In the 
present suit the facts admitted and found 
fell between, as it were, the cases of both 
parties. ‘The plaintiff claimed possession 
of the land as an ordinary tenant thereof 
against the defendant as the trespasser. 
The defendant admitted the tenure of the 
plaintiff but set up a perpetual sub-tenure 
under a contract with the plaintiff. The 
Court of Appeal’ below found that the de- 
fendant isneither a trespasser nor a per- 
petual sub-lessee but a licensee, and has 
given the plaintiff what it heldto be the 
relief to which he is legally entitled on 
that finding. Thisprocedure cannot suc- 
cessfully be impeached in second appeal. 
Whether the Court was justified in giv- 
ing the relief it did, without further trial, 
is à separate question to be decided here- 
after. For the present it is enough to 
. say that the lower Appellate Court was 
entitled to apply the law to the facts actually 
proved by the evidence, even though they 
showed the allegations of both parties to 
be untrue, incorrect or incapable or proof 
“and judicial recognition.” . 

(1) 33 Ind, Cas? 497; 12 N. L. R. 57 at p. 60. 
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It is conténded by the plaintiff-appellant 
before me thatthe lower Appellate Court 
ought to have under theprayer for general 
relief given him a decree declaring that 
the attachment and sale does not affect 
his undivided half interest in the plaint 
property, or in other words, it should have . 
been held that the auction-purchaser’s 
title related, only, to the right, title and ` 
interest of his judgment-debtor in, and 
not to the whole of, the premises attached 
and sold. It is contended.on behalf ofthe 
respondents that the decision of this question 
depended upon the nature of the debt for 
which the decree was passed and that as it 
was the plaintiff's duty to set up an alter- . 
native case from the beginning so as to give | 
them a full opportunity for contesting it, 
and whereas he hasnot done sohe can- 
not blame the lower Appellate Court for 
not granting him that relief. On the other 


‘hand the appellant contends that it was 


for the creditor or for the matter of that 
for the auction-purchaser to plead and 
prove. facts which would supportthe attach- 
ment and sale of the larger interest of 
the family, rather than of the individual ` 
co-parcener sued by him, in the ptoperty 
sought to be proceeded against. The 
question is not quite free from difficulty. 
The present is a suit be an unsuccess- 
ful claimant to set aside the summary 
decision of the Executing Court, under 
O. XXI, r. 63, C. P. C., and it is arguable 
that it was for the plaintiff to take his 
stand on,an alternative case from the very 
outset, if he wanted to make that a 
ground of attack on the auction-purchaser’s | 
title, relying on the fact that a decree 
was obtained against a minorson of the 
debtor Ramprasad or more correctly against 
the assets of Ramprasad in his hands. 
The plaintiff, on the other hand, contends 
that he was entitled to presume that the 
creditor did not intend to proceed against 
the other members of the family so as ‘to 
make them also liable for the debt incur- 
red by Ramprasad on*the ground ‘that it 
was a family debt and as such bound the 
other members and that the decree was, 
therefore, one in respect of a personal 
debt of Ramprasad for: which only his 
interest would be liable to be sold in 
execution. It is further contended that 
if the defendants-respondents thought that 
Ramprasad acted in the matter of borrow- 
ing the debt in question as manager, or after 
borrowing the debt utilized it for proper’ 
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and necessary purposes of the family, or 
that the family has derived benefit from 
the borrowing, it was their duty to set up 
such a case, because even assuming that 
Ramprasad was the manager, there is no 
presumption that adebt contracted by a 
manager is one for the benefit of the 
ony. vide Ganpat Rai v. Munni Lal 


I am also referred by the plaintiff-appel- 
lant tothe following elaborate exposition 
of the law bearing on this point, by Mr. 
Mayne in his learned treatise on Hindu 
Law and Usage, para. 350, 9th Edition :— 


_ “One point as to which there seems at 
first to be a conflict of decisions, is as to 
the amount of proof incumbent upon a 
purchaser under a decree, or upon one 
who lends money to the manager of an 
estate to pay off a decree, or who purchases 
a part ofan estate from the manager to 
supply him with funds for that purpose. 
Is the production of a bona fide decree 
sufficient of itself to establish a case of 
necessity, or is it incumbent upon the pur- 
chaser ór creditor to go further, and to show 
that the decree was passed for a purpose 
which would bind the estate? The result 
ofthe devisions appears to be, that the 
party who relies on the decree is entitled to 
assume that it was properly passed, and that 
everything done under it was properly done. 


But the extent to which this will ‘benefit - 
him depends upon the nature of the decree, | 


and the person against whom it was given, 
and upon the form of the proceedings 
taken in execution of the decree. It is evi- 
dent that a decree may be one which 
upon its face, and by the mere fact that 
it was passed, binds the person against 
whomit is enforced. Or it may beone which 
will not bind him unless something was 
proved in the course of the case, and that 
something may or may not have been 
proved. Again, the form of the decree, 
and of the proceedings taken under it, 
may show that the creditor, while only 
suing his debtor by name, sued him as 
the representative of the family, in order 
to bind its property. Or, conversely, it 
may appear that, although the creditor 
had a remedy, which he might have en- 
forced, against the whole family and ifs 
property, he chose to restrict his claim 
to his original debtor and the interests 

Gis aw | = 
(2) 13 Ind. Qas, 34; 34 A. 135; 9A. L, J. 54. 
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of that debtor: Radha Krishna Chanderi 
v. Ram Bahadur (3) naerjee 


(3) 43 Ind, Cas. 268; 34 M. L. J. 97; 16 A. L. J. 33; 
23M. L. T, 26; 4 P. L. W. 9; 7 L, W. 149; 22 C. W.N. 
330; 27 C. L. J. 191; (1918; M. W. N. 163; 20 Bom, L 
R. 502 (P, C.). 

(4) 41. A. 247; 3 O. 198; 1 C. L. R. 49; 3 Sar. P.O. 
J. 130; 3 Suth. P. C. J. 468; 1 Ind. Jur. 604; 1 Ind. 
Dec. (N. s.) 715 (P. C.). 


(5) 5 M. 12; 2 Ind. Dec. (N. s.} 9. 

(6) 5 M. 125; 6 Ind. Jur. 297; 2 Ind. Dec. (x. s.) 87. 
(T) 7 M. 136; 2 Ind. Dec. (N. s ) 680. 

(8) 8 M. 208; 3 Ind. Dee. (N. s.) 144, 

(9) 10 M. 316; 3 Ind. Dee. (xN. s.) 973. i 

(10) 11 O. 993; 9 Ind, Jur. 425; 5 Ind. Dee, (x. s.) 955. 


$a6 


Marutt Narayan v. Lilachand (11), Kisan- 
sing Jivansing Pardesi v. Moreshwar 
Vishnu Joshi? (12) and Doolar Chand Sahoo 
v, Lall Chabeel Chand (13)... wanen 
Finally, there isaclass of cases in which 
it has been held that a suit against one 
member of the family must be taken asa 
proceeding against the family represented 
by him, so tnat the decree binds them, 
and may be enforced by execution against 
the shares of all: Hari Saran Moitra v. 
Bhubaneswari Debi (14) and Sheo Shankar 
Ram v. Jaddo Kunwar (15).” 


It will thus be seen that the question 
as to which of the two parties to this 
suit ought to have set up the alternative 
case appears to me to depend upon the 
circumstances of each case and the view 
one takes of them. ` 

As both the parties seem to me to have 
laboured under an erroneous impression as 
to which of them ought to have set up 
the alternative case and as I think that 


this relief cannot be granted by me in. 


the present state of the record and that 
further trial of several important questions 
of law and fact, is necessary, I must, as 
justice demands it, grant to the parties 
one chance to have the matter thrashed 
out in this litigation itself and thus avoid 
the necessity of a fresh litigation between 
the parties. 


The appeal is, therefore, allowed and 
the decrees of the lower Courts are set 
aside and the case is remanded to the 
First Court for a fresh decision with ad- 
vertence to the above remarks after tak- 
ing the necessary pleadings and framing 
the necessary issues and giving the par- 
ties an opportunity to prove their res- 
pective cases. As to costs I direct that 
there will be no refund of Court-fees in 
this or in the lower Appellate Court. 
Costs here will be borne by the party in- 
curring them. As regards the costs here- 
to incurred in Courts below they will be 
in the discretion of the Trial Court with 
due regard to the circumstances that both 


(11) 6 B. 564; 3 Ind. Dee. (x. s.) 831. 

(12) 7 B. 91; T Ind. Jur. 264; 4 Ind. Dec. (x.s) 61, 
(13) 6 I. A. 47; 3 O. L. R. 561; 3 Sar. P. 0 J. 885.. 
(14) 16 © 40; 15 I. A. 193; 12 Iad_Jur. 373; 5 Sar. 


T. O. J. 198; 8 Ind. Dee. (N. 8.1 27 (P. O0). 

(15) 24 Ind. Cas. 504; 38 A. 383; 18 O. W. N. 968; 16. 
ear ae More E oF 593; 1 L. W. 645; 20 C. 
“la. J. 282; 12 A. L. J. 1073; 16 Bom. L. R. 810; 411 A. 
216 (P. O). é a ; 
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parties have failed to establish the cases 
pleaded by them. i 
Z. K.. Appeal allowed: 
Case remanded. 


ALLAHABAD HIGH COURT. 
SgconD Civiu APPEAL No. 972 or 1925. 
July 7, 1925. 

Present:—Mr Justice Sulaiman, 

Firu MANGAL CHAND-PARAMSUKH 
DAS—DEFENDaNT—APPELLANT 
versus 
Musammat ZAINAB BIBI AND ANOTHER— 
PLAINTIFFS —RESPONDEATS. 
Attachment, wrongful—Damages, suit for-—Malice 


—Reasonable and probable cause, absence of, whether 
necessary. an 


Where a decree-holder attaches property belonging 
to a third party and wrongfully deprives the latter of 
the use of the proparty attached in consequenca of 
such attachment, the third party is entitled to damages 
on account of the loss which it suffers by the wrong- 
ful attachmant without proving any malica or any 
absence of reasonable and probable cause on the part 
of the decree-holder. [p. 267, col. 1.) 

Thakdi Hajji v. Budrudin Saib, 29 M. 208, Surajmal 
v. Manekchand, 6 Bom. L. R. 704 and Nanjappa 
Chettiar v. Ganapathi Gounden, 12 Ind. Cas. 507; 35 M. 
593; 10 M. L. T. 365; (1911) 2 M. W. N. 414; 21M. L.J. 
1052, distinguished. pa 

Raynor v. Sungheer Singh, 5 N. W. P H.C R. 211, 
Soobjan Beebee v. Shaikh Shureeutoollah, 12 W. R. 329; 
3 B.L. R.A. ©. 413, Kanaņe. Pershad Bosev. Hur 
Chand Manoo, 14 W.R. 120: 5B. L. R. App. 71 and 
Kissorimohun Roy v. Harsukh Das, 17 C. 436; 17 IL A, 
17; 13 Ind. Jur. 452; 5 Sar. P. ©. J. 472; 8 Ind. Dec. 
(x. 8.) 830 (P. C.), relied on. 

Second appeal from a decree of the 
District Judge, Ghazipur, dated the 16th 
of February 1925. 

Mr. U. S. Bajpai, for the Appellant. 

JUDGMENT.—This is a defendant's 
appeal arising out of a suit for damages. 
The plaintiff's case was that the defendant 
in execution of a decree against her husband 
Abdul Rashid and others attached a hand- 
loom belonging to her on the 24th of May 
1924 and thereby depriyed her of its use. 
till the ist of September 1924 when on 
objection being raised by her the attach- 
ment was released. She alleged that she 
could not work the. hand-loom for three 
months and eight days and suffered a loss 
of Rs. 93. The defence was an assertion 
that the hand-loom belonged to the judg- 
ment-debtor and a plea that the attachment 
was bona fide and the damage claimed was 
remote and excessive. The denial of the 


plaintiff's ownership ofthe hand-loom does 
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not appear to have been seriously pressed 
in the Courts below, both of which have 
assumed that the hand-loom belonged to 
the plaintiff. In the grounds of appeal 
before me there is no suggestion that that 
was not so. 

The main contention on behalf of the 
defendant now is that inasmuch as he 
had acted in a bona fide manner and the 
plaintif has failed to prove any malice or 
any want of. reasonable and probable cause 
her claim for damages should not have 
been allowed. The learned Advocate for 


the appellant relied on the cases of Thakdi . 


Hajji v. Budrudin Saib (1), Surajmal v. 
Manekchand (2) and Nanjappa Chettiar v. 
Ganapathi Gounden (3). In the last men- 
tioned ease it wasremarked: “There is no 
reason for departing, when a suit is filed 
for damiges, from the well-established rule 
that when the plaintifs grievance arises 
directly from the order of a Judicial 
Tribunal though itis moved thereto by a 
private party, the defendant would not be 
responsible in damages unless he had acted 
with malice as well as without reasonable 
and probable cause.’ 


All these three cases, however, were cases . 


whrre damages were claimed against a per- 
son who was not a party to the proceeding. 

In my opinion there is aclear distinction 
between cases of that-kind and the cases 
where a decree-holder attaches property 
belonging to a third party and wrongfully 
deprives him of its use in consequence of 
such attachment. The .innocent third 
party would be entitled to damages on ac- 
count of the loss which he suffers by the 
wrongful attachment without proving any 
malice or any absence of reasonable and 
probable cause. 

This was the view expressed by this 
Court as early as 1873 in the case of 
Raynor v. Sungheer Singh (4), The learned 
Judges remarked “a judgmentt-creditor is 
responsible in damages to any person 
whose property he wrongfully causes tobe 
attached in executiofi of his decree without 
proof of mala fides.” 


A similar view was expressed by Calcutta 
High Court in the case of Soobjan Beebee 
v. Shaikh Shvreeutoollah (5) and in the case 


(1) 29 M. 208. 

(2) 6 Bom. L. R. 704. 

(3) 12 Ind. Cas, 597; 35 M. 598; 10 M. L. T. 365; (1911) 
OM. WN alk 2 ML, J. 052; 

(4) 5N. W. P. H. C. R. 21 u 

(5) 12 W.R. 329; 3 B. L. R, A, O. 413. 
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of Kanaye Pershad Bose v. Hur Chand 
Manoo (6). 

The case of Kissorimohun Roy v. Harsukh 
Das (i) is an authoritative pronouncement 
by their Lordships of the Privy Council 
on this point. In that case the decree- holder 
had attached properties belonging to 
persons who were no parties to the 
decree. In a suit for damages brought 
by the persons whose properties had been 
attached it was contended before their 
Lordships that the defendants were not res- 
ponsible unless the plaintiffs alleged and 
proved that they had litigated maliciously 
and without probable cause. Their Lord- 
ships repelled this contention and remarked 
at page 442* “That is a rule which obtains 
between the parties to a suit when the 
defendant suffers loss through its institu- 
tion and dependence. It does not apply 
to proceedings taken by the injured party, 
after the wrong is done, in order to obtain 
redress...The summary proceeding under 
s. 278 was taken by the respondent for the 
purpose of getting the release of an attach- 
ment issued ina suit to which he was not 
a party; and it does not appear to their 
Lordships that in order to entitle him to 
recover full indemnity for the wrongful 
attachment of his goods, the respondent 
is bound to allege and prove that the ap- 
pellants resisted his application maliciously, 
and without probable cause.” 

In face of such a clear pronouncement 


by the highest Tribunal there can be no 


room for any controversy. 
i epee. is dismissed under O. XLI, 
T. 
Appeal dismissed, 
6.14 W. R. 120; 5 B . L. R. App. 71. 
(7) 17 ©. 436; 17 I. A. 17; 13 ia “Jur. 452. 5 Sar, P. 
C. J. 472: 8 Ind. Dec. (N. 8.) 830 (P. C). 


*Page of 17 O.—[ Ed] 


ne 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 207 oF 1924. 
March 6, 1925. 
Present:—Justice Sir Ewert Greaves, KT., 

and Mr. Justice Cuming. 
Kumar SURENDRA NARAIN DEB 
— APPKLLANT : 
versus 
Prince Vicror NITYENDRA NARAIN 
AND oTH#RS—ReESrONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXII, r. 10 
—Assignment of interest pending suit—Assignment 
challenged—Substitution—Court, power of. 


268 ° 
The Court has powor to decide the question as to the 
validity or otherwise of an assignment of interest pend- 
ing suit, when an application for substitution is made 
to the Court under O. XXH, r. 10 of the C. P.O. The 
power of the Court to effect substitution is not con- 


fined to cases where the assignment is unchallenged. 
[p. 268, col. 2.] 

Appeal against an order of the Subordi- 
nate Judge, First Court, 24-Pergunnahs, 
dated the 13th of May 1924. 

Mr. Basak, Babus Prokash Chandra Pak- 
rasi and Promatha Nath Mukerjee, for the 
Appellant. 

Mr. D. N. Mitter, Babu Kanai Dhan Dutta, 
Messrs. H. D. Bose and Amarendra Nath 
Bose, Babus Palit Paban Chatterjee, Surendra 
Nath Guha and Ambika Pada Choudhuri, 
for the Respondents. : 


`. . JUDGMENT. 

Greaves, J.—This appeal arises from 
an order of the 13th of May 1924 made ina 
suit by the Subordinate Judge and relat- 
ing to two applications made for substitu- 
tion in place of the deceased plaintiff No. 2, 
Kumar Udai Narain. The two applications 
were made by the only surviving son of 
Kumar Udoy Narain and by Prince Victor 
Narain, who claims as an assignee of the 
interest ofthe deceased plaintiff, to be sub- 
stituted in the suit in place of Kumar Udai 
Narain. The suit relates to the Bijni Raj 
and it was commenced by two persons, the 
present plaintiff and by deceased plaintiff 
No. 2. On the 14th of February 1922 Udai 
Narain who was then plaintiff No. 2in the 
suit executed a deed of conveyance of his 


interest whatever he had in the raj to.. 


Prince Victor. 


Subsequently a dispute 
arose between 


plaintiff No. 1 and 
plaintiff No. 2 by an order of the 
19th September, 1922, the -conduct of 
the suit was given to plaintiff No. 1 and 
plaintiff No, 2 Udai Narain was made a 
defendant in the suit. There was some 
order made with regard to costs which is 
not material for the purposes of this appeal. 
Prior to that order, namely, on the 10th 
March 1922 Prince Victor applied for sub- 
stitution of his name in the suit in place 
of Udai Narain by virtue of his purchase 
of the 14th February 1922. IJdai Narain con- 
sented to the substitution asked for by 
plaintiff No..2 and the other defendants 
opposed it aad on the 22nd April 1922 
Prince Victor applied tothe Court for leave 
to withdraw his application and this was 
allowed. The learned Subordinate Judge 
| by his order of the 13th May 1924 allowed 
both the applications to which I have re- 
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ferred. He added Prince Victor as a defend- -> 
ant by virtue of the assignment and he 
added Kumar Surendra Narain by virtue’ 
of some small interest which remained 
vested in Udai Narain after his conveyante 
to Prince Victor which interest is now vested 
by reason of the death of Udai Narain in 
the present appellant Kumar Surendra - 
Narain. The appeal is by Kumar Surendra 
Narain who objects to the substitution of 
Prince Victor by virtue of the conveyance 
and it was urged before us that under the 
provisions of O. XXTJ,r. 10, the order for the 
adding of Prince Victor asa party should 
not have been made for it was suggested 
that O. XXII, r. 10 only applied to a case 
where the assignment or the devolution 
was not challenged and not toa case like’ 
the present where the assignment to Prince 
Victor was challenged on various grounds. 
It was sought to support this argument -by - 
a reference to O. XXII, r. 5 which provides 
that where it is necessary to substitute a 
representative and question arises as to 
who is the legal represntative the Court is 
bound to determine the question before 
effecting a substitution and it was suggest- 
ed that owing to the absence of these 
words from O. XXII, r. 10 and as there was 
no obligation on the Court so to decide O. 
XXII, r. 10 must only apply to a case of 
assignment where the assignment was not. 
disputed. A similar argument was raised 
in the case of Enday Ali v. Binodini Dutt (1) 
and the Division Bench which decided the 
case were against the contention which [ 
have indicated -and came to the conclusion 
that under the provisions of O. XXII, r 10, . 
the Court had a power to decide the ques- 
tion’ as to the validity or otherwise of the as- 
signment when an application for substitu- 
tion was made to the Court under O. XXII, 
r. 10. We agree with that decision and we do 
not think that it is possible to confine the 
provisions of O. XXII, r. 10 to a case where 
the assignment is not disputed. Then it 
was sought to urge that by reason of the 
previous withdrawal of*the application for 
substitution Prince Victoris now debarred 
from making the application on which the 
order of the Subordinate Judge was made. 
We do not think, however, that this is so. 
At the time the withdrawal was made the 
interest of Udai Narain and Prince Victor 
was practically identical and they were 
friendly. Now Udai’ Narain is dead and 


(1) 51 Ind, Cas. 233; 29 0. L. J. 362, 
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Prince Victor Narain and the present appel- 
lant are at arms length and we do not think 
that Prince Victor can be debarred from 
making the application upon which the 
learned Judge passed the order complained 
of. We think, therefore, that the order 
was right and that the suit should proceed 
in the presence of both the added parties 
namely, Kumar Satyendra Narain and 
Prince Victor. The order substituting 
Prince Victor does not decide the validity 
of his assignment. This is a question that 
ultimately may have to be decided in other 
proceedings. On the other hand the ques- 


tion may never arise if the decision in the. 


present suit goes on one way. 

For the reasons we have indicated we 
think that ihe order was a correct one and 
that the learned Judge has rightly confined 
Prince Victor to the case of Udai Narain 
in whose stead he has been substituted. 
‘Under the circumstances of this case we 
think that the Court was justified in add- 
ing Prince Victor without going into the 
various allegations that are made. with 
regard to the assignment to him. 

The appeal accordingly fails and is dis- 
missed with costs to be paid to Prince 
Victor Nityendra Narain represented by 
Mr. H. D. Bose. We assess the hearing- 
fee at three gold mohurs. 

Cuming, J.—I agree. NA 
- N. H. Appealsdismissed, 


MADRAS HIGH COURT. 

CIvIL Reviston Peririon Nos. 98.To 101 

or 1924. 

February 17,1925. . 
Present:—Mr, Justice Spencer. 
CHAKIRI SUBAYYA—Derenpant No. 1 
— PETITIONER 

VETSUS i 
YERADODDI MAL REDDY AND OTRERS— 
DEFENDANTS AND gNOTHER—PLAINTIFF 
— RESPONDENTS. 

Madras Estates Land Act (I of 1908); ss. 3, (2) (d), 189 
~-Shrotriemdar, suit by, for rent—Sbrotriem, whether 
cstate—Grant of. melvaram only to person not owning 
kudivaram—Jurisdiction of Civil and Revenue Courts 
--Appeal, second—Mixed question of fact and law. .- 

Where ina suit instituted inthe Civil Court for 
arrears of rent by a shrotriemdar, the tenants raise the 
plea of want of jurisdiction ofthe Civil Court, on the 
ground that the shrotriem is an estate, the point for 

decision is whether at the time of the grant the 
shrotriemdar had not the kudivaram, right also, In 


OHAKIRI SUBAYYA V. YERADODDI MAL REDDY, 


-Munsif’s Court of, Madanapalli. 
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other words whether it is proved by” evidence that at 
the time of the grant there were any tenants in the 


. village holding lands with any right of occupancy by 


custom or otherwise. It is immaterial that at the date 
of suit the shrotriemdar may havé only the melvaram : 
right. [p. 270, cols. 1 & 2.] š 
Jf the shrotriemdur was originally the kudivaram- 
dar and the melwaram also was granted to him, but 
he subsequently divested himself of the kudivaram 
right, the village is not an “estate”? since on a proper 
construction of s. 3 (2) (d) of the Madras Estates Land 
Act, the words “toa person not owning the kudivaram 


. thereof” refer to the time when the inam was granted. 


[p. 270, col. 2.] ant 7 

Under the Madras Wstates Land “Act not all shro- 
triemdars and inamdars are landholders but only 
those who at the time of the grant did not own the 
kudivaram, in other words, the share of a tenant with 
a right of occupancy. [p. 269, col. 2.] 

The question whether a grant was of the 
melvaram only to a person not owning the kudivaram 
within the meaning of s. 3 (2) (d) of the Madras Estates 
Lang ie is a mixed question of fact and law. [p. 270, 
col. 1. f 

Petition, under s. 25 of. Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif, Madana- 
palli, dated the 25th June 1923, in S. C. 5. 
Nos. 721, 876, 878 and 879 of 1920. 

Mr. V. C. Seshachariar, for the Peti- 
tioner. 


Mr. N. S. Rangasami I yengar, for the’ Re- 


spondent.”  - 


JUDGMENT,—These civil revision 


petitions raise. a- question of jurisdiction. 


The connected suits were brought by ‘a 
shrotriemdar to recover rent for F'aslis 1327, 
1328 and 1329 and were filed in the District 
| The de- 
fendants, who are the petitioners in the 
High Court contend that these suits, being 
suits brought by a land-holder of an estate 
to recover arrears. of rent, are exclusively 
cognizable by a Revenue,Court. Under Act 


“VIII of 1865, s. 1, shrotriemdars fell under 
the category of ‘“land-holders” and could 


proceed against their tenants before the 
‘Collectors for recovery of rent provided that 


‘they had taken written leases or mucha- 


likkas from them, but they might also be 
the tenants of a superior landlord [vide 
Rama v. Venkatachalam (1) and Suryanara- 
yana v. Appa- Rau (2).]. Under s. 87 suits 
‘for arrears of rent could also be instituted 
in Civil Courts. Under Act I of 1908, 


“not all shrotriemdars and inamdars are land- 


holders, but only those.who at the time of 


the grant did not own the kudivaram, in ` 


other words, the share of a tenant with a 


right of occupancy: 


(1) 8 M.-576; 9 Ind.:Jur.-460; 3Ind. Deo. (N. s; 
395. KN e 
(2) 16 M. 40; 2 M. L, J. 249; 5 Ind, Dec, (N. 8.) 736. 


> LH 
- Under s. 189 the jurisdiction of Civil 
Courts to try suits by land-holders to re- 
cover arrears of rent is taken away. After 
this Court’s order of remand the District 
Munsif has now found on re-consideration 
that the suits are cognizable by his Court 
and he has granted decrees to the plaintiff. 
In revision the question of jurisdiction 
of the Civil Court is again mooted in this 
Court. The District Munsif found upon 
such evidence as the parties produced 
before him that the original grant was not 
shown to bea grant of the melvaram only. 
He should have added “to.a person not 
owning the kudivaram.” Iam not satisfied, 
after hearing arguments, that this finding 
which is a mixed one oflaw and fact is 
wrong and should not stand.. 
The plaintiff has acquired by purchase 
the rights of certain vrittidars or sharers 
in the village of Shrotriem Chinnarao Kotta- 
palli alias Mahal. The original grant which 
was made 40u or 500 years ago, is not 
available. But we know from Ex. 9 that at 
the time of the Inam Settlement in 1805, 
the village was divided into 30 vritiis and 
was then under the management of Govern- 
ment, that under the grant half of the 
revenue went to the shrotriemdars and the 
other half to Government, that the vritti- 
dars were in possession of their vrittis and 
shares and that there was then no culti- 
vable waste land but that much of the land 
had been encroached upon by the river 
and covered with tombs of Muhammadans. 
The plaint speaks of “ cultivating tenants " 
and the written statement alleges that the 
shrotriemdars sold away their lands long 
ago and gave possession to the raiyats. 
Exhibits D, BB, CC, and DD are specimens 
of such sale-deeds. The plaintiffs sale- 
deed (Ex. C) mentions that the land was in 
the vendor's possession and enjoyment with 
independent rights. It may be that at the 
present time the shrotriemdars have only 
the melvaram right, but for the purpose 
of jurisdiction it has to be decided whether 
at the time of the grant they had not the 
kudivaram rightalso. In the words of the 
‘Judicial Committes in Suryanarana v. 
Patanna (3)is it “proved oris there any 
evidence to suggest that at the time of the 
grant there were any tenants in the village 


(3) 48 Ind. Cas. 689; 41 M. 1012 at p. 1030; 25 M. L. 
MA 30; (1918) M. W. N. 859; 23 0. W. N. 273; 9 L. W. 
126; 39 0. L. J. 153; 1 U. P. L. R (P. C.) 11; 36 M. L. 
J. 585; 21 Bom. L. R. 547; (1919) M. W. N. 463; 45 IL. A 


409 ? Q). “ 


JAGEHWAR TUKARAM V. PANDURANG, 


[001 6. 1825) 
holding lands with any right of occupancy. 
by custom or otherwise.” ; 

The evidence rather suggests that origin- 
ally the shrotriemdars or vritiidars were 
themselves in possession with powers of 
alienation which they were exercising. At 
any rate it may be confidently said that 
it has not been shown in this case that 
the kudivaram interest was at the time 
cf the grant in the hands of someone else 
than the donees. Ifthe shrotriemdars were 
originally the kudivaramdars and the 
melvaram also was granted to them, but 
they divested themseives of the kudivaram 
right, the village is not an estate, for ona 
proper construction of s 3 (2) (d), the words 
“to a person not owning the kudivaram 
thereof” evidently refer to the time when ` 
the inam was granted (cf. page 52 of Mr. V. 
Ramadoss’ Commentary on this Act). 

The District Munsif, therefore, had juris- 
diction to try these suits The Civil 
Revision Petitions are dismissed with costs. 


V. N: V. Petition dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MISCELLANEOUS PETITION No. 17 or 1924. 
July 18, 1924. 

Present:—Mr. Baker, J. O. 
JAGESHWAR TUKĶARAM— DEFENDANT 

- No, L—APPLICANT 
TETSUS 
PANDURANG--PLarntTIrr—NoN- 
APPLICANT. 

Civil Procedure Code (Act V of 1908), s. 110—Leave 
to appeal to Privy Council—Substantial question of 
law—Sufficiency of evidence to prove custom— 
Difference of opinion. Py 

Although the question whether the evidence .pro- 
duced to establish a custom is sufficient is a question 
of law, itis nota substantial question of law within 
the meaning ofs.110 of the C. P. C., t.e, a question 
of law in respect of which there may bea difference of 
opinion. [p. 271, col. 2.] : 

Gokal Chand v. Sanwal Das, 78 Ind. Cas. 417; 5 L. 
260; 6 L. L. J. 180; (1924) A. 1. R. (L.) 413, Parshotam 
Saran v. Hargu Lal, 63 Ind. Cas. 837; 19 A. L. J. 462; 
43 A. 513, referred to. 

Application for leave to appeal to the 


Privy Council against a decree of tha 


[0 t. 0. 19257 
Judicial Commissioner’s Court, Nagpur, in 
First Appeal No. 88 of 1922, dated 26th 
November 1923. 

Mr. W. H. Dhabe, for the Applicant. 

Mr. A. D. Mande, ‘for the Non- Applicant. 

ORDER,.—Yhis is an application for 
leave to appeal tothe Privy Council against 
the judgment and decree of a Bench of this 
Court, coutirming the decree of the. lower 
Courtin First Appeal No. 83 of 1922, decided 
on 26th November 1923. 

Itis admitted that the value of the pro- 
perty in suit is above Rs. 10,000, but as the 
decree appealed from affirms the decision of 
the Court below the appeal must under s8. 
110 of the C. P. C. involve some substantial 
question of law. 

The application is opposed. 

The appeal out of which this application 
arises was from the decree in a suitin which 
“the non-applicant Pandurang sued hbis 
` father (the applicant) Jageshwar and others 
for partition of his share | in the property of 
the joint Hindu family of which they were 
members. 

The plea raised by Jageshwar was a pecu- 
liar one. He had been adopted by his 
mother's father Tukaram, from whom he 
inherited the property in dispute. Hecon- 
tended that the adoption was invalid, as 
the adoption of a daughter's son is express- 
ly forbidden by the Mitakshara, and as his 
first wife belonged to the same gotra, as 
his natural father, his marriage was not 
legal and his son the plaintiff is illegeti- 
mute 


ed that in the Maharashtra Brahmin com- 
munity of Nagpur the prohibition, under 
the Hindu Law, of the adoption of a 
daughter's son or sister’s son has been abo- 
lished by custom, Jt was held by this Court 
that the custom had been proved. 

It is contended on behalf of the present 
applicant that the question of whether the 
evidence is sufficient to prove a custom con- 
trary to the Hindu Law is one of great im- 
portance and shoulde be determined by the 
highest Tribunal. 

If this was the only point in the case we 
are of opinion that it would not amount to 
a substantial question of law within the 
meaning of s.110 of the ©. P.O. It was 
recently held by the Lahore High Court in 
Gokal Chand v. Sanwal Das (1), where the 
question was of a custom of pre-emption in 


(1) 78 Ind. Cas. 417; § L. 260; 6 L. La J. 180; (1924) 
ALR. (lu) 473, 


SAGbSaWAR TUKARAM v. SANDtRANG. 6 


On behalf of the plaintiff it was contend- 
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the city of Delhi, that although the question 
whether the evideuce produced to establish 
a custom is sufficient is a question of law, 
it is nota substantial question of law within 
the meaning of s. 110 of the U. P. C., 2. e, 
a question of law in respect of which there 
may be a difference of opinion. This case 
follows a recent case of the AUahabad High 
Court, Larshotam Saran v. Hargu Lal (2). 
lf, therefore, the only question in this case 
were whether the evideuce produced to es- 
tablish the custom of the adoption of a 
daughter’s son inthe city of Nagpur amongst 
the class to which the parties belong was 
sufficient, we should not be justified in 
holding that that amounted to a substantial 
question of law within the meaning of s. 110 
of the O. P. C. 

There are, however, other points in 
the case. It was held by this Court that 
even supposing the adoption to be invalid, 
Jageshwar could not claim to have acquired, 
merely by possession, an interest in the 
property of his adoptive father different 
from that which he would have taken if the 
property had rightly passed to him as the 
son and heir of the adoptive father. This 
view, which is based on the English case 
of Dalton v. Fitegerald (3) cited by the 
Madras High Court in Appa Rao v. Gopala 
Rao (4). was with reference to the appel- 
lant’s contention that if the adoption was 
invalid he must be regarded as being in 
possession of the property of Tukaram, the 
alleged aduptive father, as a trespasser, and 
hence he was his property self-acquired by 
adverse possession. 

Another question of. adverse possession 
also arose. it was held that the plaintiff 
Pandurang at his birth came into actual 
possession of his father Jageshwar’s undi- 
vided half share in the wholeof the property 
which was subsequently reduced to a third 
share on the birth ofhis half brother, and 
that even if the property could be regarded 
as selfacquired property of his father 
Jageshwar the plaintiff would still be in 
adverse possession as a tenant-in-common 
of an undivided third share in the property 
for more than the statutory period, and he 
was entitled to claim partition of that share. 
This view has been attacked in the grounds 
of appeal to the Privy Council, it being 
argued that no question of adverse posses- 


(2) 63 Ind. Cas. 837; 19 A.L. J. 462; 43 A. 513, 
(3) (1891) 2 2 Ch, 86 at p. 93; 66 L. J. Ch. 604; 76L. T, 


45 W 
4) 18M. L, J. 409; 4M, L. T, 5; 31M, 321, 
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sion arises, This, in our opinion, isa ques- 
tion of law in respect of which there may 
be a difference of opinion, and it, therefore, 
fulfils the conditions laid down as to what 
constitutes a substantial question of law in 
-the cases, above quoted, of the Lahore and 
Allahabad High Courts. 

Weare, therefore, of opinion that a certi- 
_ficate should be granted and it is granted 
accordingly. 


G. R. D. Certificate granted. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Civin Revision No. 41 or 1924. 
July 22, 1925. 

Present :—Nr. Simpson, A. J. C. 
DEBI CHARAN— PLAINTIFF— APPLICANT 
VETSUS 
Musammat DEO MUKHI wirz or RAM 
NARAIN—Derenpant—OPppositE 

PARTY, ` , 

Civil Procedure Code (Act V of 1908), s. 115, O. IX, 
r. 18--Ex parte decree—Application by one of several 
defendants to set aside decree—Decree, whether can be 
set aside as against all defendants—Revision—Interfer- 
ence by High Court. 

The general rule is.that an ex parte decree’ should 
be set aside only as against the party making an ap- 
plication to set aside the decree. Under the proviso 
to r, 13 of O. IX of the O. P. ©., however, the Court 
has power in a case in which the decree is of such a 
nature that it cannot be set aside against the applicant 
only, to set it aside against all or any of the other de- 
fendants also. Where a Court acting under. this pro- 
- wiso sets aside an ea parte decree not only against 
the defendant applying to set it aside but as against 
all the defendants, the High Court will not interfere 
with the order in revision. [p. 272, col. 2.) - 

Where a person alleging himself to be the repre- 
sentative of a mortgagee obtains a decree for foreclo- 
gure as against the mortgagor and also against a rival 
claimant to the mortgagee right, the decree against 
the latter being ex parte, and the decree is set aside at 
the instance of the latter, it should also be set aside as 
against the mortgagor, inasmuch as if the decree is 
allowed to stand as against the mortgagor but is set 
aside as against the rival claimant, this might 
result in the mortgagor being compelled to pay 
the amount of the mortgage twice over. [p. 273, col. 1.) 

Application for revision against the judg- 
ment and decree of the Munsif,.Safipur at 
Unao, dated the 25th January 1924. 

Mr. Moti Lal Saksena, for the Appellant. | 


Mr. S. Roy, for the Opposite Party. 


ORDER.—This isan application under 
‘s. 115 of the C. P, O. for revision. The 


DEBI CHARAN V. DEO MUKHI. 


-this point either. 
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applicants were plaintiffs in a-suit for 
foreclosure. They sued as heirs of Ram 
Adhar, the mortgagee. The contesting de- 
fendants made it one of their chief pleas 
that Ram Adbar had left three daughters, 
who were his heirs, -and consequently the 
plaintiffs had no‘ right to sue. With the 
consent of the plaintiffs, these three daugh- 
ters were impleaded as defendants No. .9, 
10 and 11. They put in no appearance, and 
a decree was passed which was ex parte as 
regards them. A principal issue had been 
directed to a custom of exclusion of daughters 
from inheritance, and this was decided against 
the daughters. Plaintiffs and defendant No. 
7, (who was co-plaintiff impleaded as a de- 
fendant) obtained a decree for foreclosure 
against defendants Nos. 1, 2, 3, 9,10 and 11. 
The meaning of this decree is that the 


‘decree-holders aie entitled to foreclose the 


property now in the possession of the 
defendants Nos. 1, 2, and 8, and that de- 
fendants Nos. 9,10 and 11 are barred from 
contesting the rights of the. decree-holders 
to be-the true representatives of the mort- 
gagee. It will. be seen that it isa decree 
against the defendants Nos. 9, 10 and 11 
also, although the decree-holders cannot 
foreclose any property of theirs, This 
decree was passed on 28th September 1928, 
Nearly three months later, on 19th Decem- 
ber 1923, the defendant No. 10 put in an 
application under O. IX, r. 13. She satisfied 
the Court that the summons had not 
been duly served on any of the.defendants 


“Nos, 9,10 and 1], and she claimed to have 


the ex parte decree set aside. The decree- 


‘holders were notified. Their Pleader stated: 
““Toppose the application, but I agree that 


the ‘decree so far as it affects the rights of 
the applicant be set aside.” This admission 
is of importance with regard to the present 
application. I am not prepared to hear 
these decree-holders in revision upon any 
point which they gave up in the Court 
below. Accordingly, their first point that 
thé application was beyond time cannot 
be raised now. On the face of it the appli- `. 
cation was within time, for it sets forth ` 
that the applicant did not come to know 
of the decree till 24th November 1923. The 


‘second point is that the applicant was not. 


entitled toapply under O. IX, r. 13, because 


‘she was only a pro forma defendant, and 


there was no decree against her. In the 
face of the:admission I refuse to take up 
Lastly, it is said that the 
‘decree ought not to have been set aside in 


[90 I 0. 1925} 


its‘entirety. It will be remembered that 
‘the decree-holders acquiesced in the decree 
being set aside, so far as it regarded de- 
fendant No. 10 but the Court went further 
and set the decree aside altogether. Order 
IX, r. 18, lays down that the decree 
is to be set aside as against the appli- 
cant. That is the general rule. The rule, 
however, contains a proviso that where 
the decree is of such a nature that it cannot 
be set aside against such defendant only, 
it may beset dside againstall or any of the 
other defendants also, The learned Munsif 
has acted under the proviso. He had power 
to doso. I should feel reluctant in pro- 
ceedings in revision to interfere with such 
an order. But Iam further of opinion 
that his decision was right. It would 
produce an awkward: state of things if the 
applicants were allowed to holda decree 
for foreclosure, valid against the mortgagor, 
but not valid against a rival claimant of 
the mortgagee right. The mortgagor might 
be made to pay twice over. For these 
reasons, this application in revision is dis- 
missed. with costs. 


ZK. Application dismissed. 


PATNA HIGH COURT. 

APPEALS FROM APPELLATE DECREES Nos. 
4 44 To 49 or 1923. 

April 15, 1925. 
Present:—Mr. Justice Kulwant Sahay. 
Lala CHAKAURI LAL—PLAINTIFT— 
APPELLANT 
$ VETSUS 
* DEO CHAND MAHTON AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 48, 49—Eject- 
ment of under-raiyat—Occupancy rights, acquisition of 
—Custom, proof of—Long occupation and planting of 
trees, whether sufficient to prove custom. 

Acustom must be established independently of and 
apart from the case in dispute. [p. 274, col. 1.] _ 

The mere fact that an undgr-raryat has occupied cer- 
tain lands for over 40 years and has’ planted trees upon 
portions of the land and has been granted printed re- 
ceipts by the landlord is not sufficient in law to es- 
tablish a custom whereby the under-raiyat becomes 
entitled to occupancy rights in the land. [ibid] | 

. Appeals from a decision of the District 
Judge, Shahabad, dated the 14th December 
1923, reversing that of the Munsif, Arrah, 
dated the 29th March 1922. 

Measrs. Rai G. S. Prasad and Anand Pra- 


sad, for the Appellant, 
; 18 


CHAKAURI LAL V. DEO CHAND MANTON. 


yl. fT 

Messrs. Ramanugrah Narain Sinha and 
N. S. Rai, for the Respondents. .° .’ 

3d UDGMENT.—These are appeals by 
the plaintiffand arise out of suits in eject- 
ment upon a declaration that the defend- 
auts are under-raiyats of the plaintiff who is 
an occupancy tenant of the land in dispute. 
The plaintiff served notice upon the de- 
fendants under s. 49 of the Bengal Tenancy 
Act asking them to give up possession, but 
they have failed to vacate the land. The 
plaintiff, therefore, brought the present suits 
for recovery of possession. The defence 
was that the land in dispute was the 
gujasta kasht of the ancestors of the defend- 
ants and that the plaintiff was a tenure- 
holder and not an occupancy tenant. The 
defendants assert that they are not sikmi- 
dars or under-raiyats of the plaintiff, and, 
therefore, are not liable to ejectment. 

The Munsif found that the plaintiff was 
an occupancy tenant and the defendants 
were under-raiyats under him, and that the 
land in dispute was not the kasht gujashta 
of the defendants, and that the plaintiff was 
not the tenure-holder. It was further stated 
by the defendants in their written state- 
ment that even as under-raiyats they had 
by custom acquired the right of occupancy 
in the land. The learned Munsif in deal- 
ing with this point observed that no evi- 
dence had been adduced about such a 
custom and that the defendants had failed 
to prove that they had acquired occupancy 
Tight ‘in the land in suit. He, therefore, 
made a decree in the plaintiff's favour and 
awarded mesne profits to the extent of 2rds 
of what the plaintiff claimed. 

On appeal by the defendants the learned 
District Judge has upheld the findings of 
the Munsif as regards the title of the plaint- 
iff. He is of opinion that the Munéif was 
right in his finding regarding the status of 
the parties, namely, the status of the plaint-. 
iff being that of an occupancy tenant and 
that of the defendants being under-raiyats. 
The learned District Judge, however, 
has come to the conclusion that as under-. 
raiyats the defendants have acquired a. 
right of occupancy in the land in dispute.. 
With reference to the observation of the 
Munsif that no evidence had been produced 
to prove the custom set up by the defend- 
ants the learned Judge says that this is so 
and having regard to the nature of the case 
made by the defendants, namely, that they 
were occupancy tenants and not under- 
raiyats of the land in dispute no such evi- 


974 
dence could be expected on their .behalf. 
The learned District Judge has, however, 
considered the fact that the defendants, 
“who are nine in number, assert that they 
Possess occupancy rights and he says that 
if the assertion of all these tenants regard- 
ing their possession of occupancy rights 
is accepted, then the usage in question, 
namely, the usage under which the under- 
ratyats acquire the right of occupancy is 
established. He refers to the evidence of 
the defendants themselves to the effect that 
occupancy rights have accrued to them by 
virtue of their long possession and by 
virtue of the fact that some of them. have 
planted trees upon the holding and by virtue 
‘of the fact that the plaintiff has been in the 
habit of granting them printed receipts. 
These three facts are, in the opinion of the 
learned Judge, sufficient to establish a 
- custom under which sikmi tenants or 
under-raiyats acquire the right of occu- 
pancy in aland. He refers further to the 
fact that the defendants and their ancestors 
have been in possession for periods varying 
from over 40 to 50 years and that the 
holding in question had been handed down 
from father to son. In my opinion the facts 


found by the learned District Judge are’ 


not sufficient in law to establish a custom 
of under-raiyais acquiring occupancy rights 
in the village. The nine cases referred to 
by the District Judge are.cases in dispute 
and they by: themselves cannot go to estab- 
lish a custom. A custom must be establish- 
ed independently of and apart from the 
cases in dispute. Admittedly there is no 
other evidence in this case to prove such a 
custom; and, in my opinion, in the absence 
of such evidence the mere fact of the defend- 
_ants having occupied the landsin dispute 
in the present cases for over 40 years and 
the fact of their having planted trees upon 
portions of the land and of their being 
grauted printed receipts would not establish 
in law a custom as set up by the defend- 
ants. - 

In my opinion the decision of the learned 
District Judge cannot be supported and 
"must be set aside and the decree of the 
Munsif restored, These appeals are, there- 
fore, allowed with costs here and in the 
Oonrt below. Hearing fee in this Court 
will be assessed in each case at half the 
usual rate, 


Z K. Appeal allowed. 


BËGAM SOLTAN V. BARVI BHGAM, 


(96 1. 0. 1925] 


ALLAHABAD HIGH COURT. 
Execution First CIVIL APPEAL No. 421 oF 


; 1924. 

July 1, 1925. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
Musammat BEGAM SULTAN— 
Decree-HoLpER—APPELLANT 

l versus 
Musammat SARVI BEGAM— 
J UDGMENT-DEBTOR— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 48, appli- 
cation of—Execution of decree—-Decree passed before 
operation of Code—Limitation Act (1X of 1908), Sch. 
I, Art. 182—Deeree for sale—Properties situated in dif- 
ferent Districts—Transfer certificate, application for 
—Step-in-aid of execution. 

The Law of Limitation applicable toa suit or pros 
ceeding is the law in force at the date of the institu- 
tion of the suit or proceeding, unless there is a distinct 
provision to the contrary. [p. 275, col. 2.} 

Soni Ram v. Kanhaiya Lal, 19 Ind. Cas. 291; 35 A, 
227; 13 M. L.T. 487; 17 C. W. 605; 11 A.L.J. 389; (1913) 
M. W. N, 470; 17 C. L. J. 488; 15 Bom. L.R. 489; 25 M. 
L. J. 131; 40 I. A. 74 \P. C.), dissented from. 

Kosilla v. Ishri Singh, 6 Ind. Cas, 188; 7 A. L. J. 420; 
32 A. 499, relied on. 

Section 48 of the C. P. C. of 1908 prescribing a period 
of 12 years for execution of a decree applies to an 
execution application made after the operation of the 
said Code, notwithstanding that the decree itself was 
passed under the old Code of 1882, wherein there 
was no such bar of 12 years. [ibid] 

In the case of a decree for sale of two sets of proper- 
ties situated in different districts, an application for 
grant of a certificate of transfer of the decree from one 
district to the other cannot operate to save limitation 
in respect of an application for execution relating to 
the properties in the other district. [p. 276, col. 1.] 

Hxesution first appeal from a decree of 
the Subordinate Judge, Meerut, dated the 
10th May 1924, 

Mr. Panna Lal, for the Appellant. . 

Dr. K. N. Katju, for the Respondent. 

JUDGMENT,.—This is a  decree= 
holder's, appeal arising out of an execution 
matter. The respondents took the objec- 
tion, inter alia, that the application jor 
execution was barred by the three ‘years’ . 
tule under Art. 182 of the Limitation Act 
as well as by the 12 years’ rule under s. 48 
of the O. P. O. 

The objection is based on the following 
circumstances:—A degree for sale was ob- 
tained against two sets of properties situat- 
ed in Bulandshahr and Meerut in the year 
1907. Before the final decree was passed 
part of the property situated in the Meerut 
District was sold at an auction and pur- 
chased by Sarvi Begam on the 25th of 
March 1908. An order absolute under the 
old Code was passed on the 10th of August 
1908. Sarvi Begam, the purchaser, was, 
however, not impleaded till then. Subsgs 
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quently Sarvi Begam made a gift of a 
portion of her interest in favour of Taimur 
Ali Shah sometime in the year 1325 Fasli 
corresponding to 1918. 

The decree-holder first proceeded to 

execute his decree in respect of the pro- 
perties situated in Bulandshahr. These 
execution proceedings went on for several 
years and part of the decretal amount was 
realized by sale of the properties situated 
in that district. Ultimately on the 13th of 
October 1922 the decree-holder put in an 
application, which, however, is not on the 
record of this case, for execution, or rather 
for grant of a, certificate of transfer of the 
decree to the District of Meerut. On the 
22nd of December 1922 a certificate was 
granted and’ the decree was ordered to be 
transferred to the Court of the Subordinate 
Judge at Meerut, When the case went to 
the Meerut Court the present application for 
execution was made on the 10th of January 
1923. Objection was raised by Sarvi Begam 
that, the present application, not having 
been made within three years of the last 
application for execution or any step-in-aid 
of execution as aginst her, was barred, and 
further that the decree being more than 12 
bay old the application was not maintain- 
able, - 
The learned Subordinate Judge has dis- 
allowed the objection so far as the bar of 
the 12 years’ rule is concerned, but has 
entertained the other objection and dismiss- 
ed the application. i 

The decree-holder comes in appeal and 
on her behalf it is contended that there can 
be no bar of three years’ rule inasmuch as 
- execulion proceedings were going on 
against persons interested in the other part 
of the mortgaged properties which were 
jointly. liable for the mortgage-debt. In 
the view which we have taken of the other 
point it is not necessary to go into this 
matter, ; 

` It is clear to us thatthe present applica- 
tion is barred under the provisions of s. 48 
of the C. P. ©. The learned Subordinate 
Judge, who disallowed the objection relied 
on the case of Konsillav. Ishri Singh (1). 
That case was- certainly in favour of the 
view which he took but for reasons which 
we proceed to mention that. authority is 
now- no longer binding on us. “ 

It cannot be doubted that although the 
decree was passed ata time when the old 

3% P., O. was in force the application for 

(1) 6 Ind. Gas, 188; 32 A. 499; 7 A, L, J, 420, 
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execution of itis made at & time when the 
new Code is in force. The law of procadure 
and limitation applicable’ to an applitation 
for execution would be the law actually in 
force at the time when the application is 
made. This application is undoubtedly 
under O. XXI, r. ll of the new Code and 
there seems to be no good ground for hold- 
ing that s. 48, which is a part of that very 
Code, is inapplicable to this application. 
The argument on behalf of the appellant 
is that as the decree was passed under the 
old Code, the decree-holder acquired a 
vested right to apply for execution and that 
inasmuch as under the old Cede there was 
no such bar of 12 years his rightisin no 
way affected by the doming into force of 
the new Code. This contention cannot be 
accepted. The new Code did not in any way 
affect his right to execute the decree which 
he had obtained. It hasin no way curtailed 
his right; it has merely placed a bar of 
limitation as to the period of time during 
which he can apply. There was no vested 
right in the decree-holder to wait for an 
indefinite period of time in order to apply 
for execution. The learned Judges, who 
decided the case above mertioned were led 
away by thesupposition that the decree- 
holder acquires a vested right not only to 
apply for execution but also in the period 
within which he can apply. Their atten- 
tion was not drawn to an earlier case- of 
this Court reported in the same volume at 
page 33 * [Shah Shankar Lal v. Soni Ram 
(2)}| where a Bench of: this Court pointed 
out at page 434, that the Law of Limita- 
tion applicable to a suit or proceeding is 
the law in force at the date of the institu- 
tion of the suit or procee‘ling unless there 
is a distinct provision tothe contrary. This 
vi:w was affirmed by their Lordships of the 
Privy Council ina case between the same 
pirties reported as Soni Ram v., Kanhaiya 
Ll (8). Their Lordships accepted the 
v.ew expressed by this Court and held that 
the law of limitation applicable to a suit or 
proceedings is the law in force at the date 
of the institution of-the suit or proceedings 
unless there is a distinct provision to tne 
contrary. In view of this authoritative 
pronouncement we are no longer bound by 
5 Y 3 Ind. Cas. 725; 32 A. 33; 6.A. Lid. 9381; 6 M. L'E 


48. 

(3) 19 Ind. Cas. 291; 35 A: 227; 13 M. L. T. 437; 17 
C. W. N. 605; 11 A. L. J. 389; (1913) M. W. N. 470: 17 
G. L. d. 488: 15 Bom, L. R. 489; 25 M, L. J. 131; 40 1, 
A. 74 (P.O. Ac f 
“¥pages ot 32 A, Wid, | = ; bi 
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the views expressed in the case of Konsilla 
v. Ishri Singh (1). We may further point 
out that this view has been accepted by the 
High Courts at Calcutta, Bombay and Patna; 
vide Bisseshur Sonamat v. Jasoda Lal (4), 
Gopaidas Ganpatdas v. Tribhovan Jethiram 
te and Krishna Dayal v. Gir Sakina Bibi 
6). 
The next argument advanced on behalf 
ofthe appellant is that the present appli- 
cation is not afresh application for execu- 
tion at all but that it is really a continua- 
tion of the execution proceedings which 
had been started by the application of the 
13th of October 1922, and inasmuch as that 
application was within 12 years the present 
application being a mere continuation of 
itis not barred. This argument also has 
no force. The previous application for 
grant of a certificate was not an application 
in the nature of an execution and, therefore, 
the present application for execution cannot 
be deemed to be a continuation of it. The 
execution proceedings pending in the 
Bulandshahr District related to property 
situated in that District and could not 
relate to the property in the Meerut District. 
The prayer in the present application is for 
sale of other properties situated in Meerut. 
That such an application for execution is 
not a continuation of the original applica- 
tion for grant of certificate of transfer is 
well settled by the authorities of this Court. 
We may refer in this connection to the 
cases of Sundar Singh v. Doru Shankar (7) 
and Khetpal v. Tikam Singh (8). : 
. We accordingly affirm the decree of the 
Court below and dismiss this appeal with 
costs including in this Court fees on the 
higher scale. 

UN. H. Appeal dismissed. 

(4) 19 Ind. Cas, 391; 40 C. 704; 17 O. W. N. 622. 

(5) 59 Ind. Cas. 790; 45 B. 365; 22 Bom. L. R. 1420. 

(6) 34 Ind. Cas. 27; 1 P. L. J. 214; 20 C. W. N. 952; 2 
P. L. W. 370. 

(7) 20 A. 78; A. W. N. (1897) 168; 9 Ind. Dec. (x. s.) 409. 

(8) 14 Ind. Oas. 172; 34 A. 393; 9 A, L. J. 335. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 75 or 1924, 
April 6, 1925. 

Present :—Justice Sir B. K. Mullick, Kr., 
and Mr. Justice Ross. 

Tikait GAYAN NATH SAHI AND 
ANOTHER—APPELLANTS 

g versus 
. Pandit MALHIJI VAIDYA AND OTHERS— 
. RESPONDENTS. 
Hindu Law— Son's liability topay father's debt— 
Antecedent debt- Res judicata in execution proceedings, 
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Under Hindu Law a son is bound to satisfy the 
debts of his father out of the ancestral property 
provided they are neither illegal nor immoral and a 
son cannot avoid this liability on the ground that 
there was no necessity for borrowing or that the 
transactions were reckless and extravagant in that 
the money could have been borrowed at a cheaper 
rate of interest. [p. 277, col. 2.] 

Case-law referred to. - 

The sons are liable not only to pay their fathers’ 
debt upon a mortgage but also the interest due 
thereon. {p. 278, col. 1.] . 

Lachman Das v. Khunnu Lal, 19 A. 26; A. W. N. 
(1896) 183; 9 Ind. Dec. (x. s.) 17, followed. 

A person who holds a mortgage decree against a 
deceased Hindu has two remedies open to him. He 
may either bring a fresh suit for enforcement of his 
charge against the interest of the song in the property 
or he may seek out execution against the property of 
the deceased in the hand of the sons and leave it to 
them to take whatever objections they choose to take. 
[p. 277, col. 2.] 

Case-law referred to. 

The principle of res judicata applicable to suits 
upon a party's failure to raise an issue which he 
might have raised, is uot applicable to execution 
cases. [p. 278, col. 2.] 

Obiter—The doctrine of “antecedent debt’ is a 
compromise between the rule that the father cannot 
alienate ancestral property for his own purposes 
and the rule that the son is under a pious obligation to 
discharge his father’s debts. [p. 277, col. 2; p. 278, col. 1. 

Appeal from an order of the Subordi- 
nate Judge, Daltonganj, dated the 24th 
March 1924. h 

Messrs. R. C. Bhaduri and C. S. Banerji, 
for the Appellants. 

Mr. S. Saran, for the Respondents. 


JUDGMENT. 

Mullick, J.—The facts out of which 
this appeal arises seem to be as follows. 
In or about 1314 Fs, Tikait Koshalesh 
Nath Sahi Deo, the father of the appellants 
Tikait Gyan Nath Sahi and Pertap Nath 
Sahi became liable for a sum of Rs. 15,060 
to one Hiramba Nath Banerji of Benares 
under a decree with the result that his. 
ancestral properties were brought to sale, 
in execution. The debtor thereupon on the, 
8th November 1913 borrowed Rs. 20,000 
from the respondent Pandit Malhiji Vaidya 
by a mortgage of the ancestral joint family 
property and got the sale set aside. The. 
appellants who were borp after the mortgage 
were not parties to the transaction, although. 
it appears that they were at that time. 
members of the joint family. Whether the 
debtor's brother Dina Nath Sabi was also 
a member of the joint family is not clear. 

Thereafter the debtor borrowed more 
money from the respondent and having 
defaulted inthe payment of the sameas 
well as the interest for two years upon the 
mortgage, a suit was brought against him 
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by the mortgagee in 1915 and on the 29th 
January 1917 a decree was obtained for a 
sum of Rs. $,162-4-0. Neither the brother 
Dina Nath Sahinor the two sons of the 
. debtor were parties to this decree. Execu- 
tion was taken out against the debtor in 
the Court of the Subordinate Judge of 
Daltonganj; but the case, which was re- 
gistered as No. 45 of 1917, was struck off 
on the 8th March 1918 without any re- 
alisation being made. The second execution 
case was registered as Case No. 7 of 1919 and 
the debtor having died Dina Nath Sahi, 
Pertap- Nath Sahi and Gyan Nath Sahi 
were impleaded in it as his representatives. 
That case was dismissed on the 30th March 
1920. 

An appeal was taken against the order 
to the High Court and onthe 28th May, 
1923 it was ordered by that Court that the 
name of Dina Nath Sahi should be struck 
off the record asa party to the execution 
and that the execution should proceed 


against the mortgagor's two sons who had- 


raised no objection to the execution pro- 
ceedings. 

The present execution case, which has 
been registered as No, 106 of 1923, was filed 
on the 4th August 1923 against the two 
minor sons, who preferred an objection on 
the 22nd December 1923 denying their 
liability forthe decretal amount and object- 
ing to the valuation put upon the pro- 
perties. That objection was disposed of on 
the 24th March, 1924, it being held by the 
Deputy Magistrate Subordinate Judge that 
as the debts were neither illegal nor im- 
moral the objectors were under a pious 
obligation to pay them. 

Against this decision the present appeal 
was filed on the 24th April 1924. , 

In the meantime the execution proceed- 
ings continued. On the 24th March 1924 
am order was made for the issue of sale 
proclamations fixing the 15th May 1924, On 
the 14th May 1924 an objection was filed 
contesting the valuation of the properties. 
The Court held that the objection was made 
too late and on the 21st May the sale was 


completed and the decree-holder with the. 


permission of the Court was declared to be 
the purchaser for a total sum of Rs. 7,610. 
In consequence of the present appeal it does 
not appear that the sale has yet been con- 


` firmed. 


It is to be noticed at the outset that 
Dina Nath Sahi is not a party to the pre- 
sent execution proceeding and we are not 
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concerned to inquire what will be the rights 
of the auction-purchaser against him, ‘All 
that we are concerned within the present 
appeal isto see whether the appellants by 
reason oftheir not having been parties to 
the mortgage-decree of the 29th January 
1917, are entitled in the execution proceed- 
ings to deny liability. : 

If their father was sued in a represen: 
tative capacity, then they are certainly 
bound. If he was not sued ina representa- 
tive capacity, then by reason of the doctrizia 
of pious obligation they are bound: to 
satisfy the decree provided it was not for 
an illegal or immoral debt. The creditor 
might have brought a fresh suit for the 
enforcement of his charge against their in- 
terest in the property or he might have, ab 
he has done in the present case, left it td 
them to take whatever objections they chose 
in the execution proceedings. This has been 
settled by along series of cases of which ` 
it is necessary only to cite the following: 
Suraj Bansi Koer v. Sheo Persad Singh (1); 
Tuchman Das v. Giridhur Chowdhry (2). 
Hira Lal Sahu v. Parmeshar Rai (3), Lal 
Singh v. Pulandar Singh (4), Chander, Pey- 
shad v. Sham Koer (5), Ran Singh v. Sobha 
Ram (6), Amar Chandra Kundu v. Sébak 
Chand Chowdhury (7),.Kishun Pershdd 
Chowdhry v. Tipan Pershad Singh (8), Indar 
Pal v. Imperial Bank (9), Kuldip Sahay 
v. RambhujhawanMahto (10), This last ham- 
ed authority which is a recent judgment 
of this Court clearly lays down that if the 
sons and the grandsons of the mortgagor 
cannot show the debt to be illegal or im- 
moral they are bound to satisfy the claim 


„out of the ancestral properties in their hands. 


It further decides that itis not sufficiént 
to show that the transaction was extrava- 
gant or reckless or that the money might 
have..been got at a cheaper rate of interest. 


` Indeed'as the doctrine of antecedent débt 


(1) 5 O. 148; 6 I. A. 88; 4 Sar. PC, J. 1;3 Suth. P. 
C. J. 589; 4 O. L. R. 226; 2 Shome L. R. 242; 2 Ing, 
Dee. (N. s.) 705 (P. C.). È 

(2) 5 O. 856:6 O. L. R. 473; 3 Shome L. R. 143: 2 
Ind. Dee. (N. s.) 1152 (P. O.). á 
r (3) 21 A. 356; A. W. N. (1899) 100; 9 Ind. Dec. (N. 5.) 
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(4) 28 A. 182; 2 A. L. J. 647; A. W.N. (1905) 248. 

(5) 33 C. 676; 3 ©. L. J. 131. 

(6) 29 A 54t: A. W. N. (1907) 159; 4 A. L.J. 424. 

(7) 34 O. 642; 11 C. W. N. 593; 5C.L. J.491; 2 M 
L. T. 207. $ 

(8) 34.0. 735; 11 O W.N. 613:5 O. L. J. 569, 

(9) 28 Ind. Cas. 593; 37 A. 214; 13 A. L. J. 911, 

(10) 83 Ind. Cas. 385; 5 P. L. T, 115; 3 Pat. 425; (1924) 
A. L R. (Pat.) 454, 
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js acompromise between the rule that the 
father cannot alienate ancestral property 
for his own purposes and the rule that the 
gon is under a pious obligation to discharge 
his father’s debts, itis difficult to see how 
any objection could betaken by the sons on 
the ground that the interest was excessive, 
‘He might perhaps take an objection that 
the stipulation for interest was in the 
nature of a penalty ; but that is not the case 
before us here. 

Tt is contended before us now tliat the 
appellant, should have been permitted to 
show that there was no necessity for the 
debt covered by the decree of 1917. It ap- 
pears that this debt was composed ofa sum 
of Rs, 5,348 on account of interest for two 
years and Rs. 3,204-10-7 for a loan taken to 
pay mukarrari rent on certain properties 
and the interest thereupon. How a mort- 
gage decree was passed with regard to the 
latter loan is not known; but we have to 
take the decree under execution as it stands 
and itis clearly a mortgage decree and as 
no appeal was made against it, the decree 
must be executed as a mortgage decree. 

It is open to the appellants to show that 
Heramba Nath’s debt was for an immoral 
consideration but this they did not do, They 
have confined their attack to the sum of 
Rs. 5,000 left over out of the Rs. 20,000 
borrowed from the respondent after Heramba 
had been paid off, : 

Secondly, it is open to the appellants to 
take the ground that the sum of Rs. 3,000 
odd borrowed for paying mukarrari rent 
was not in fact borrowed ; but it is not open 
` to them to show that there was no necessi- 
ty for the borrowing. 

Thirdly,it is open to them to contend that 
the sum of Rs. 5,348 on account of interest 
on the respondents’ bond was not in fact 
due; but it is not open to them to contend 
that the rate of interest was too high and 
that it was not necessary to borrow at this 
rate from the respondents in order to pay 
off Heramba Nath Banerji's decretal amount. 

The appellants have failed to give any 
evidence in support of the last two grounds. 
But it is contended before us that the sons 
are liable to pay the father’s debt upon the 
mortgage but not the interest thereupon. 
This position cannot be maintained in 
view of the Full Bench decision in the 
Allahabai High Courtin Lachman Das v. 
Khunnu Lal (11). 


(11) 19 A.26; A. W. N. (1898) 183; 9 Ind. Dee, (x. s.) 
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_ was dismissed for default. 


“to the appellants. 
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Turning now to the evidence adduced in 
the case, I can find nothing to indicate that 
the debt incurred to Hiramba Nath Banerji 
was illegal or immoral; therefore, in regard . 
to the respondent's mortgage the sum of 
Rs. 15.000 which went to pay off Hiramba 
Nath Banerji, cannot be challenged. There 
remains asum of Rs. 5,000 which is said to 
have been spent by Koshalesh Nath Sahi, 
on liquor and women. Three witnesses were 
called to prove this; but Iagree with the 
Subordinate Judge that their evidence can- 
not be accepted because they are all in- 
terested persons and their statements are 


-of the vaguest kind. They cannot give any 


details showing what particular sums were 
spent by Koshalesh Nath Sahi on dancing 
girls nor can they fix the times and the 
places for this expenditure. ; 
The result, therefore, is that the ohjection 
that the appellants are not liahle for the 
judgment-debt has been rightly dismissed. 
With regard to the objection made on the 
day before the sale repeating in part the 
objection taken on the 22nd December 1923 
as regards the valuation of the properties, 
no appeal lies egainst the order of the 
Subordinate Judge declining to re-open the 
valuation. If the appellants have any 
grievance, it may be open to them to have 
thesale set aside on the ground of material 
irregularity in publishing the sale notifica- 
tions- and consequent inadequacy of price. 
A point has been taken as to res judicata. 
It was argned thatas in the last execu- 
tion the appellants did not take the point: 
that they were notliable for the debt ‘hey 
cannot take itin the present execution. The 
answer to this is that the former execution 
There was no 
adjudication which could even by implica- 
tion he held to constitute a decision adverse 
In my opinion the 
principle, which is applicable to suits npon - 
a party’s failure to raise an issue, which he 
might have raised, is net applicable to exe- 
cution cases; but even if it were, the final 
order in the last execution case was made 


- not in consequence of the conduct of the ` 


appellants but in spite of it. The doctrine 
of res judicata does not apply. 

The. result, therefore, is that the appeal 
is dismissed with costs. ae: 

Ross, J,—I agree. . 

8. D, Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp CIVIL APPEAL No. 133 or 1923. 
March 25, 1924, 

Present: —Mr. Baker, J. C. 

Seth GANESHDAS—PLaintiFF— 
APPELLANT 
versus 

HARILAL—DEFENDANT—RESPONDENT. 

C. P. Tenancy Act (Iof 1920), s. 106—Suit for 
arrears of rent against trespasser—Jurisdiction of 
Civil and Revenue Courts—Plaintiff, admission of, 
that defendant is tenant, effect of—Interpretation of 
Statutes. 

An Act by which the jurisdiction of the ordinary 
Courts of Judicature is taken away must be construed 


strictly. [p. 280, col. 2. 
Ganpat v. Trimbak, 19 Ind. Cas. 759; 9 N. L. R. 54 


and Prosunno Coomar Paul Chowdhury v. Koylash 
Chunder Paul Chaudhury, 8 W. R. 428; B. L. R. Sup. 
Vol. 759; 2 Ind. Jur. (xN. 8.) 827, relied on. 

The jurisdiction of Additional Munsifs or Sub- 
ordinate Judges who are Revenue Officers should be 
strictly confined to suits for arrears ofrent under 
s.:106 of the ©. P. Tenancy Act. Such an officer 
has no jurisdiction to try. a suit for rent brought 
against a defendant who is described as a trespasser. 
[p. 281, col, 1. 

_ Where, however, during the pendency of such a 
suit, the plaintiff admits that the defendant is a tenant 
the admission converts the suit into one for arrears of 
rent under s. 106 of the O. P. Tenancy Act and gives a 
Revenue Officer jurisdiction to try it. The suit must 
be deemed to have been properly instituted against 
the defendant on the date of such admission and if 
this date happens to be after the coming into force of 
the O. P. Tenancy Act, the arrears can only be recover- 
ed fora period of three years. [ibid.] 


Appeal against a decree of the District 
Judge, Nimar, dated the 22nd January 
1923, in Civil Appeal No. 184 of 1922. 

Mr. G. L. Subhedar, for the Appellant. 

Mr. J Sen, for the Respondent. 

JUDGMENT.—The facts. of this case 
are simple but raise a difficult point of law. 
The plaintiff, who is the mortgagee in pos- 
session of certain absolute occupancy lands 
and may be considered as a.landlord for 
the purposes of this case, sued two persons, 
one alleged to be a tenant and the other a 
trespasser, for 10 years arrears of rent, under 
s, 132, Limitation Ace, 

The suit was brought within one year 
from the coming into force of the new Ten- 
ancy Act and was thus within the exception 
given by s. 104, cl. (2) of that Act. 

The original defendant No.-1 was the 
absolute occupancy tenant, and defendant 
No. 2 was joined as his name appeared in 
the jamabandis though plaintiff did not 
recognize him as tenant. Defendant No. 2, 
who was nephew of defendant No. 1, claim- 
ed to have been atenant since 1910 under 
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a transfer from her and tendered the rent, 
from that year, which was refused by plaint-. . 
if. Defendant No. l-claimed to have sur-, 
rendered her interests to defendant No. 2 
and pleaded that she. was not liable.. The. 
suit was brought in the Court of the. 
Additional Munsif, the Tahsildar, being a. 
suit for rent. That Court held that defend-. 
ant No. 2 was a tenant from 1968 Sambat, 
and that the rent had been rightly tender- 
ed by him. Hence interest was disallowed 
but the rest of the plaintifi’s claim was 
awarded. On appeal the District Judge, 
Nimar, held that the suit was bad because 
defendant ‘No. 2 was not described as a: 
tenant, and no suit would lie against him 
and so the suit was remanded. 

After remand the defendant No. 2 again 
pleaded that he was a tenant, Defendant. 
No. 1 died three months after the suit waa. 
instituted and to save further dispute on 
llth April 1922, the plaintiff after remand 
admitted that the defendant No. 2 was a 
tenant. The same decree was passed as 
before but on appeal the District Judga 
held that the suit was time-barred as re- 
gards the arrears of 1968-74, as the suit 
against defendant No, 2 as tenant must be 
taken to have been instituted when his 
tenancy was admitted. , 

The plaintiff makes a second appeal 
against this finding. 

The period of grace given by s. 104 (2) > 
of the new Tenancy Act had expired by 
the date the suit was instituted against the 
present defendant as a tenant; which must 
be taken to be the date on which plaint- 
iff admitted him to be a tenant, (llth 
April 1922). 

It is contended on behalf of the appellant 
that the District. Judge has overlooked the 
fact that the plaintiff claimed a charge on 
the land. The suit was- a combined suit 
against defendant No, 1 for a personal 
decree and against defendant No, 2 for a 
charge. No personal decree was claimed 
against defendant No. 2, As defendant 
No. 1 was out of possession no decree for 
sale of the holding would lie against her. 
The learned Counsel for appellant relies 
on Singat Murlidhar.v. Lala Premnarain 
(1) in which it was held that under the Ten- 
ancy Act of 1898 a landlord has two distinct 
forms of relief for the purposes of re- 
covering rent, viz. (1) a personal remedy 
against the tenant, based on contract, and 


Q) 3N. L. R, 164, 
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enforceable by a suit for rent as such, which 
can only be maintained against the tenant 
and is governed by Art. 110, Limitation 
Act; and (2) a real remedy in form ofa 
charge, based on the Statute, and enforce- 
able by a suit for sale under the Transfer 
of Property Act. Such a suit lies against 
any person who for the time being may 
have an interest in such land irrespective 
of any representation of the defaulting ten- 
ant. Such asuit is governed by Art, 132 of 
the Limitation Act. 

It is further contended that the learned 
District Judge has overlooked the fact that 
the suit was brought in the Court of the 
Tahsildar, who was Additional Munsif. 
Although the Civil Courts who are not also 
Revenue Courts cannot try rent suits, there 
is no decision that Revenue Officers who 
are’ Additional Munsifs have limited juris- 
diction. : 

Plaintiff could only bring the suit in the 
Court of the Revenue Officer because it 
wasa suit for arrears of rent. If the view 
of the District Judge was correct the suit 
against defendant No.2 was bad and the 
suit ought not to have been tried by the 
Tahsildar and the plaint returned for pre- 
sentation to the proper Court. The defend- 
ant No. 2 claimed throughout that he was 
a tenant and the Court found so. 

For the respondent it is contended that 
both under the old and the new Tenancy 
Acts the period of limitation for arrears of 
rent was 3 years and in Gourishankar v. 
Laxmanprasad (2) it was held that a suit 
to’ enforce thé charge created by s. 43 of 
the old Tenancy Act is governed by Art, 110 
of the Limitation Act. That decision was 
dissented from in Singai Murlidhar vy. Lala 
Premnarain (1) quoted above, but assuming 
that the limitation applicable was 12 years, 
defendant No. 2 was treated by the plaint- 
iff as a pure trespasser and so the suit was 
not one against a tenant. The suit against 
him should have been dismissed. It was 
open to the landlord to ratify the transfer 
and accept defendant No, 2asa tenant, or 
réfuse to accept him and treat him as a 
trespasser. Reference is made to Bijoy 
Gopal Mukerji v. Krishna Maheshi Debi (3) 
quoted in Bapu v. Temsa (4). 
` As the landlord elected to treat defendant 


(2) 3 N. L. R. 81. 
(3) 340. 329; 11 O. W. N. 424; 5 O. L. J. 334; 9 Bom. 
, R. 402; 2 M, L. T. 133; 17M. D. J138 4A I T 
329; 34 I. A. 87 (P. 0). l 
(4) 13 Ind, Gas, 982; 8 N. L. R. 99 at p, 33. 


GANESHDAS V, HARILAL. 


(90 I. 0, 1925) 


No. 2 asa trespasser, the. suit did not lie 
in the Tahsildars Court as originally 
brought and must be deemed to have been 
brought on the day when the plaintiff ad- 
mitted that the defendant No. 2 was a 
tenant. 

There was no prayer in the memorandum 
of appeal that the plaint should be returned 
for presentation to the proper Court and 
there are no equities in favour of such a 
course. 

Ihave given the substance of the argu- 
ments at some length, as the case is not 
without difficulty, 

It is necessary to consider the question of 
the Article of the Limitation Act applicable 
to a suit for a charge, as to which there are 
two conflicting decisions of this Court refer- 
red to above. i 

This suit was brought under the new 
Tenancy Act and under s. 106 of that Act 
suits for arrears are to þe heard by a Judge 
who is also a Revenue Officer, The suit 
against defendant No. 2 as originally 
brought was nota suit for an arrear, as it 
was expressly denied that he was a tenant, 
It was held in Singai Murlidhar v. Lala 
Premnarain (1) that a suit for money 
charged on land is not a suit for arrears of 
rent. In a properly framed suit the 
landlord may claim both reliefs in the 
alternative or as a supplement. Thus a 
suit against the tenant for arrears of rent 
may be one, subject to the law of limita- 
tion, to obtain a personal decree as well as 
one for sale of the holding. That decision 
is under the old law, under which all suits 
between landlords and tenants had to be 
tried by Reventie Officers, while under the 
new Act only suits for arrears are triable, 
The suit as originally framed against 
defendant No. 2 not being a suit for 
arrears was ‘not triable by a Revenue 
Officer. 

In Ganpat v. Trimbak (5) it was held that 
the venue in acasa is determined by the 
nature of the claim as brought. That it is 
a well known rule of*construction that an 
Act by which the jurisdiction of the ordi- 
nary Courts of Judicature is taken away 
must he construed strictly [Prosunno 
Coomar Paul Chowdhury v, Kolash Chunder 
Paul Chowdhury (6)] and it is exceedingly 
doubtful whether when a landlord is sued 
as an. alienee the Legislature intended hig 

(5) 19 Ind. Cas. 759; 9 N. L. R. 54. 


6) 8 W. R. 428; B. L. R. Sup. Vol. 759; 2 Ind, Jur, 
(N. s.) 827, 
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special: position to affect the jurisdiction. 
It will appear, therefore, that the jurisdic- 
tion of Additional Munsifs or Subordinate 
Judges, who are Revenue Officers should be 
strictly confined to suits for arrears under 
s. 106 of the new Tenancy Act. The Tahsil- 
dar, therefore, had no jurisdiction to try 
the suit as originally brought against de- 
fendant No, 2. 

The plaintiff, however, by admitting that 
the defendant No. 2 was a tenant con- 
verted the suit into one for arrears of rent 
which gave the Tahsildar jurisdiction. The 
suit must be deemed to have been pro- 
perly instituted against deferidant No. 2 
on the date of that admission which is 
more than a year after the coming into 
force of the new Tenancy Act, and, therefore, 
under the limitation under that Act only 
- 3 years’ arrears of rent can be claimed. 
The question of returning the plaint for 
presentation to the proper Court does not 
arise, as the plaint must be considered to. 
haye been amended by converting the suit 
into one for arrears. of rent against a 
tenant. 

-` The view of the lower Appellate Court. is, 
therefore, correct. The appeal is dismissed 
with costs. 
ZX. ‘Appeal dismissed. 
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Contract Act (IX of 1872), ss. 69, 70—Contribution, 
suit for—Bona fide claim®to proper ty —Person deposit- 
ing money, if entitled to recover—-"“Interested in pay- 
ment of-money,” meaning of—Implied request, origin 
of—“Lawful payment,” meaning. of. 

Where payment ismade bya person who puts 
forward a bona fide claim to the property in dispute, 
he is entitled to the protection afforded under s. 69 of 
the Contract Act, even though it ultimately transpires, 
asa result of A that. he, had no interest for the 
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(N. 8.) 1129, Sarafat Ali v, Issar Ali, 42 Ind. Cas, 30; 
45 C. 691 at p. 695; 22 O. W. N. 347; 27 0. L. J. 607, 
Nobin Krishna Bose v. Mon Mohun Bose,'7 ©. 573; 9 
C. L. R. 183; 3 Ind. Dec. (x. s) 917, Smith v. Dinonath 
Mookerjee, 12 C. 213; 6 Ind. Dec. (x. s.) 145, Upendra ` 
Chandra Mitter v. Tara Prosanna Mukerjee, 30 ©. 794; 
70. W. N. 609 and Chandra Sekhar Kar v. Nafar 
Chandra Kundu, 4 O. L. J. 555, referred to. 

The expression ‘ ‘interested in the payment of the 
money” in s. 69, Contract Act, is comprehensive 
enough to include cases of apprehension of any kind 
of loss or inconvenience, and is not restricted to cases 
actual detri- 
ment assessable in money value. [ibid.] 

Tulsha Kunwar v. Jageshar Prasad, 28 A. 563; A. 
W. N. (1906) 114; 3 A. L. J. 372, Subramania Iyer y. 
Vengappa Reddi, 4 Ind. Cas. 1083; 33 M. 232; 19 M. L. 
J. 750 and Pankhabati Chaudhurani v. Nonihal Singh; 
21 Ind. Cas. 207; 18 ©. W. N. 778; 19 G: L. J. 72, re- 
ferred to. 

Ina suit under s.69 ofthe Contract Act it is, 
essential that there should be, firstly, a person who is 
bound by law to make a certain payment, secondly, 
another person who is interested in such payment 
being made, and thirdly, a payment by such last men- 
tioned person. [ibid.] 

A debt for money paid arises where a: person has, 
paid money for another under circumstances and upon 
occasions which, make it just and equitable that it- 
should be re-paid; a.debt or promise to pay is then im- ` 
plied in law without any actual agreement to that, 
effect. |ibid. 

Section 70 of the Contract Act is not limited to 
persons standing in particular relations to one another 
and except in the requirement that the act shall be 
lawful, no condition is prescribed as to the circum- 
stances under which it shall be done. The section 
does not justify the officious interference of one man 
with the affairs or property of ancther or to impose 
obligations in respect of services which the person 
sought to be charged did not wish to have rendered. 
[p. 284, cols. 1 & 2.] i 

Damodara Mudaliar v. Seer etary of State for India, 
18 M. 88; 4 M. L. J. 205; 6 Ind. Dee. (N.s) 410 and 
Chedi Lal v. Bhagwan Das, 11 A. 234; A. W. N. (1889) 
67; 6 Ind. Dee. (N. s.) 577, referred to. 

The word, lawfully” in s. 70 is not a mere surplusage 
and it must be considered in each individual case 
whether the person who made the payment had any 
interest in making it, and if not, the payment ae 
be said to have been made lawfully. [p. 284, col. 2 
285, col. 1.] 

Raja Baikunto Nath Dey Bahadur v. Udoy Chand 
Maiti, 2 C.L.J. 311, Panchkori Ghosh v. Hari Das 
Jati, 34 Ind. Cas. 841; 25 0. L. J. 325; 21 ©. W.N. 
394, Ram Tuhul Singh v. Biseswar Lal, 21. A. 131; 23 
W. R. 305; 15 B. L. R. 208; 3 Sar. P. O. J. 477; 3 Suth. 
P. ©. J. 136 P. O.) and Mohendra Ghoshal v. Bhuban 
Mardana, 6 Ind. Cas. 810; 38 C. 1; 14 ©. W. N. 945; 12 
C. L. J. 566, referred to. 

The existence of an interest is generally a test as to 
the lawful character of a paymént, but even if an, 
interest were not shown to exist, payments on account 
of another, if lawfully made, would generally: be pro- 
vided for by s. 70 of the Contract Act. [p. 286, col. 1] 


Appeal against a decree of the Subordi- 
nate Judge, Asansole, Burdwan, dated the 
15th January. 1924, 

Mr. Bankim Chandra Mukherji and Babu, 
Charu Chandra oe for, the Appel- 
lants, 


. 
532 
Babus Surendra Nath Ghosal and Krishna 
Kishore Basak, for the Respondents. 
JUDGMENT. 
Mukerji, J.—This appeal arises outof 
a suit for contribution instituted on the 
allegation that the plaintitfand the defend- 
ants who are governed by the Mitakshara 
Law were the lessees of a colliery named 
the Palashdiha Colliery that the landlords 
obtained a decree for arrears of rent in 
respect of the said colliery and brought 
to sale another colliery named the Lachipur 
Colliery belonging to them in execution of 
the said decree, that the father of the 
appellants, that is to say, the defendant 
No. 1 Asutosh Roy, purchased the same in 
the-name of his son Nagendra Nath Roy, 


the first appellant; that the plaintiff's 
mother, as guardian of the plaintiff in 
order to save the property deposited 


Rs: 3,77106 with the permission of the 
‘Court and had the sale set aside, and that, 
therefore, the plaintiffis entitled to recover 
the said amount, together with costs of 
the deposit and interest amounting in all to 
Rs. 6,081 8 6. 

The defendants Nos. 2and 3 who are 
the father and the uncle of the plaintiff 
admitted the plaintiff's claim and the de- 
fendants Nos. 4 to 6compromised the case 
with him. The only contesting defendant 
was the -defendant No. 1, the father of the 
present appellants, The defence of this 
defendant was that the parties were not 
governed by the Mitakshara Law, that the 
plaintiff had no share in the property and 
so was not interested in making the pay- 
ment, that the defendants Nos, 2 and 3 
really made the payment in the name of 
the plaintif and that the payment was a 
voluntary one, and consequently the plaint- 
iff was not entitled to be re-imbursed. 

The learned Subordinate Judge has 
granted the plaintiff a decree as against 
the appellants for a half of the amount of 
Rs. 3.571-06 and aiso of Rs, 50, together 
with interest and costs,’ the said half re- 
presenting the appellants’ 8 annas share 
in the property. He has also passed a 
decree against the defendants Nos. 2 and 
3 on their own admission for an amount 
proportionate to their share. Against this 
decree the present appeal has been pre- 
ferred. 

The first objection urged on behalf of 
the appellants is to the effect that the 
learned Subordinate Judge was wrong in 
holding that the parties are governed by 
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the Mitakshara Law., On this point the 
evidence is very scanty on either side and 
what is there on the record is exceedingly 
conflicting. All that is proved in the case 
is that the parties are Chhatris by caste ; 
and it follows from this fact that at some- 
time or other they must have migrated 
from outside Bengal. When this migration 
took place or where the ancestors of the 
parties came from, it is not possible to 
ascertain. It is proved that the parties 
are related to the Roys of Palashdighi and 
it is said that the latter claimed to be 
governed by the Mitakshara Law, but it 
has been shown on the other hand that 
they failed to establish the claim. An up- 
country Misra Brahmin is said to be the 
priest of the family, but his services are 
availed of only on more important occa- 
sions and on other occasions Bengali priests 
officiate. This is all the evidence and, in 
my opinion, it is whollv insufficient for 
discharging the burden which undoubtrdly 
lies on the plaintiff, who as well as the de- 
fendants are inhabitants of Bengal, to 
prove that they are governed by the Mitak- 
shara Law. The respondent urges that 
the appellants are not entitled to re-open 
and re-agitate the question in view of the 
fact that when the respondent putin the 
money, the pleader for the auction-pur- 
chaser Nagendra Nath Roy, who is the 
appellant No. 1, stated that he had no 
instruction to oppose the making of the 
deposit. To this, however, the answer is 
that the appellant Nagendra Nath Roy 
has been brought on the record of this 
case, not in his capacity as auction- 
purchaser but as one of the heirs of 
Asutosh Roy who was one of the judgment- 
debtors in the , decree in execution of 
which the sale took place, and Nagerdra 
Nath Roy was not present in those pro- 
ceedings in his present capacity as repre- 
sentative of the deceased judgment-dehtor 
and moreover it does not appear that any 
of the judgment-debtors under the said 
decree had notice of the deposit that was 
about to be made. Under the circum- 
stances Iam of opinion that the appellants 
are not precluded from urging that the 
parties are not governed by the Mitekshara 
Law. In my judgment the plaintiff bas 
failed to prove that he had in fact any 
interest in the property. The learned 
Subordinate Judge has allowed the plaint- 
iff's` claim under s. 69 of the Contract Act 
on the ground that he had an interest in 
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the payment of the money as he had a 
share in the property that had been sold, 
but in this finding offact!am unable to 
- agree. This, however, does not dispose of 
the question as to the applicability of 
8. 69 for it has been laid down in a series 
of cases that where payment is made by a 
person who puts forward a bona fide claim 
to the property in dispute he is entitled 
to the protection afforded hy s, 69 of the 
Contract Act even though it ultimately 
transpires, as a result of litigation, that 
he had not in fact or in law the interest 
for the protection whereof the payment was 
made [Bindubashini Dassi v. Harendra Lal 
Roy (1; and Radha Madhub Samanta v. Sasti 
Ram Sen (2).] This extended view of the 
expression “interested in the payment of 
. the money" has been adopted in conso- 
nance with the exposition of the law em- 
bodied in s. 69 of the Contract Act to the 
effect that the expression is comprehensive 
enough to include cases of apprehension 
of any kind of loss or inconvenience and 
is not restricted to cases of individuals, 
who are sure to suffer actual detriment 
assessable in money value. Section 69 of 
the Indian Contract Act lays down that 
“A person who is interested in the pay- 
meat of money which another is bound 
by law to pay, and who, therefore, pays 
it, is entitled to be re-imbursed by the 
other.” Ina suit under this section it is 
essential that there should he, firstly, a 
person whois bound by law to make a cer- 
tain payment, secondly, another person 
---wheis interested in such payment being 
made, and, thirdly, a payment. by such 
last mentioned person, If these circum-. 
stances exist, the fiction of an implied 
request from the defendant tothe plaintiff 
to make the payment may be properly 
imported into the case so asto bring it 
within the section and thus the right to 
re-iml-ursement is created. A debt for 
money paid arises where a person has 
paid money for another under circum- 
stances and upon occasions which make it 
just and equitable that it should be re- 
paid; a debt or promise to pay is then 
implied in law, without any actual agree- 
ment to that effect. Sir Frederick Pollock 
in his book on the Indian Contract Act 
expressed an opinion that s. 69 of the 
Act lays down in one respect a wider rule 


(1) 25.0. 305:20, W.N. 150;13 Ind. Dee. (x. s.) 
205. 
(2) 26 C. 826; 13 Ind, Dee, (N. s.) 1129, 
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than appears to be supported by an Eng- 
lish Authority, and that the words “ inte- 
rested in the payment of money which an- 
other is bound by law to pay” might include 
the apprehension of any kind of loss or 
inconvenience orat any rate of any deri- 
ment capable of being assessed in meney, 
while that was not enough in the common 
law, to found a claim to re-imbursement 
by the person interested, if he makes the 
payment himself. This view has been 
judicially adopted by Stanley, C. J., in the 
case of Tulsha Kunwar v. Jogeshar Prasad 
(3) and by the Madras High Court in the 
case of Subramania Iyer v. Vengappa Reddi 
(4) and by this Court in the case of Pan- 
khabati Chaudhurani v. Nonihal Singh (5). 

Now what are the facts in the present 
case? The plaintiff claiming to have a 
share in the properties sold under the decree 
of the landlords applied for permission 
to deposit the decretal dues and compen- , 
sation for setting aside the sale. There is 
nothing to indicate that he did not bona 
fide believe at the time that he had such 
a share. The pleader for the auction pur- 
chaser intimated to the Court that he had 
no instructions in the matter. The plaint- 
iff adduced evidence and proved to the- 
satisfaction of the Court that he had the 
interest he claimed and that he was en- 
titled to have the sale set aside on deposit 
of the decretal amount and compensation. 
The Court granted the permission and the 
plaintiff thereupon made the deposit and 
it does not appear that any objection was 
taken at any subsequent stage to the 
plaintiff's assertion of the right that he 
claimed. Under these circumstances it 
may fairly be held that the plaintiff should 
succeed on the provisions’ contained in 
s. 69 of the Contract Act. This view is in 
accord with what was said with regard 
to that section in the case of Sarafat Ali 
v. Issar Ali (6). 

Assuming, however, that s. 69 is not ap- 
plicable, the question arises as to whether 
the claim can be supported on the princi- 
ples contained in s. 70 of the Contract Act. 
This section lays down three circumstances 
as necessary to found the right of demand, 
viz., first that the act should be lawfully 


(3) 28 A. 563; A. W, N. (1906) 114; 3 A. L. J. 372. 
(4: 4 Ind. Cas. 1083; 33 M. 232; 19 M. L. J. 750. 
(5) 21 Ind. Cas. 207; 18 O. W. N. 778; 19 0. L.J. 
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done for another, second, that it should not 
be the doer’s intention to doit gratuitously, 
and, third, that the other party should enjoy 
the henefit of it. 

Now as regards the first of the above-men- 
tioned three circumstances, the word ‘law- 
fully’ has been the subject of judicial in- 
terpretation in several cases in which some 
points of diversity are noticeable. In the 
ease of Damodara Mudaliar v. Secretary of 
State for India (7) the-Government had re- 
paired a tank from which were irrigated 
lands in the zemindari of the defendants 
and also raiyatwari villages held under the 
Government which had been severed from 
the zemindavi and it was not found that 
there was any request either express or 
implied on the part of the defendants to the 
Government to execute the repairs, but it 
was found that the defendants knew that 
the repairs which were necessary for the 
preservation of the tank were being carried 
. out and did not wish to execute them them- 
selves except as contractors and that they 
had enjoyed the benefit of the work done. 
Sir Arthur Collins, C. J., and Shephard, J., 
pointed out that the statement of the law 
as contained in this section is derived from 
the notes to. Lampleigh v. Braithwait (8) 
and perhaps indirectly from the Roman Law 
and goes further than what is justified by 
the English cases. They held in that case 
that there certainly may be difficulties in 
applying a rule stated in such wide terms 
as is expressed ins. 70, that according to 
the section it was not essential that the act 
should have heen necessary in the sense 
that it was done under circumstances of 
pressing emergency or even thatit should 
have been necessary to be done for the pre- 
servation of property, and that the section 
could, therefore, be extended to cases in 
which no question of salvage arises, and, 
further observed thus: “It is not limited to 
persons standing in particular relations to 
one another, and except in the requirement 
that the act shall belawful, no condition 
is prescribed as to the circumstances under 
which it shall be done;” and also “It is plain 
that the section ought not to be read so as 
to justify the officious interference of one 
man: with the affairs or property of an- 
other, or to impose obligations in respect 
‘ of services which the person sought to be 


(7) 18M. 88; 4M. L.J. 205; 6 Ind. Dec. (N. s.) 
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charged did not wish to have rendered. In 
the present case there can be no doubt that 
the Government acted lawfully in repairing 
the tank. The act was lawful whether 
done with a view of benefiting all the- 
villages under the tank or the Government 
villages only, and whether or not done with 
the intention of charging the zemindars: 
Having regard to the fact that the zemin- 
dars knew of the intention to execute the 
repairs and did not disapprove, we think 
that if the repairs were done for the zemin- 
dars, they were done lawfully for them”. 
This decision has been considered in seve- 
ral later decisions of the same Court, but 
its authority in so far as the aforesaid pro- 
positions are concerned has remained un- 
challenged. In the case of Chedi Lal v. 
Bhagwan Das (9) which was a case of satis- 
faction of a mortgage-decree by a person 
not subject to any legal obligation there- 
under, Straight, J., observed. “But I pre- 
sume that the Legislature intended some- 
thing when it used the word ‘lawful’ and 
thatit had in contemplation cases in which 
a person held such a relation to another as 
either...to justify an inference that by some 
act done for another person the party doing 
the act was entitled to look for compensa- 
tion for it to the person for whom it was 
done. Here there was in my opinion no | 
such relation between the parties as would 
create any such right or from which it could . 
be reasonably inferred. If the plaintiffs, 
as mere volunteers, chose to put their hands 
into their pockets and to pay a sum of 
money not for the defendants but for them- 
selves, that was their own look out and they 
cannot now claim the benefit of s. 70." In 
the same case Mahmud, J., remarked “I need 
only add that any other view of the law 
would amount to saying that the effect of 
s. 70 of the Contract Actis to enable a total 
stranger, without any express or implied 
request on behalf ofa debtor to put himself 
into the shoes of the creditor by the simple 
fact of paying the dehésdue by such debtor. 
ĮI do not think that the section could have 
been intended to involve such results”. In 
the case of Raja Baikunto Nath Dey Bahadur 
v. Udoy Chand Maiti (10) Mookerjee, J., ob- 
served thatthe word ‘lawfully’ in s. 70is not 
a mere surplusage, and it must be considered 
in each individual case whether the person 
who made the payment had any interest in 


gf) TA 234; A. W.N. (1889) 67; 6 Ind. Dec. (x. s.) 
77. 
(10) 2 0. L. J. 31L 
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making it, and if not, the payment cannot 
be said to ‘have been made lawfully. In the 
case of Panchkori Ghose v. Hari Das Jati 
(11) Lancelot Sanderson, C. J., with the con- 
currence of Mookerjee, J., ‘qualified the 

above proposition by stating ‘that ‘ ‘any inter- 
est” must be a “lawful interest”, and held 
that deposit of money by a person as a mort- 
gagee on the strength ofa forged mort- 
gage bond with an ulterior object of subse- 
quently getting hold of the land ofthe person 
for whom the payment was made was not a 
lawful payment within the meaning of 
8. 70, In a later case, viz, that of Sar afat Ali 
v. Issar Ali (6) Mookerjee and Walmsley, 

J., held thats. 73 was applicable to the 
case of a person who is wrongly made a 
party to a mortgage suit, as one of the 
representatives of a “mortgagor, and a decree 
being.obtained therein, satisfies the decree 
in fall, and in the suit for contribution 
Which he institutes it is found that he had 
no interestin the property, and observed 
that the exposition of the law as laid down 
in the cases of Rajah Baikunto Nath Dey 
Bahadur v. Udoy Chand Maiti (10), Panchkori 
Ghosh v. Hari Das Jati (11) was not in 
conflict with the view that was now taken. 
In the case of Gopeswar Banerjee v. Braja 
Sundari Debi (12) where a Hindu reversioner 
madga payment to stop a sale under the 
Public Demands Recovery Act of property 
‘then in possession of a Hindu. widow. to 
whom he was reversioner, it was held that 
the payee had no such interest as might 
make the payment a lawful payment within 
the meaning of s.70. It may perhaps be 
doubted as to whether in the last mention- 
ed case too limited a meaning has not been 
given to the word ‘lawful’. In some of these 


cases stress has been laid upon the dictum . 


‘of the Judicial Committee in the case of 
Ram Tuhul Singh v. Biseswar Lal Sahoo (13) 
which runs in these words “It is not in every 
éase in which a man has benefited by 
the money of another that an obligation to 
re-pay that money arises. The question is 
not to be determined ky nice considerations 
of what may be fair or proper according to 
the highest morality. To support such a 
suit there must be an obligation, express or 
implied, to re-pay”. This dictum it should 


be remembered was pronounced,in a very. 


Aaa 34 Ind. Cas. 341; 25 C. L. J. 325; 21 C.W. N. 


67 Ind. Cas. 40; 49 0.470; 25 ©. W. N. 1029; 


( 
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(13) 2 L'A, 131; 23 W. R. 305; 15 B. L. R. 208; 3 Sar. 
P. C. J, 477; 3 Suth. P. O. J. 136 @. 0}, 
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special case in which the facts were very 
peculiar, and in connection with a` suit 
which came into existence before the law 
was codified in the Indian Contract Act. À 
In the caseof Mohendra Ghoshal v. Bhuban 
Mardana (14), where a tenant whose interest 
in a holding had not been affected by 
certain sales, he not having been a party to 
the decrees, deposited money to set aside 
the sales, without protest from.any party or- 
the Court, Sir Lawrence Jenkins, C. J., ob- 
served that as the plaintiff in making the 
deposits acted with the approval of the 
Court, what he did was done lawfully and 
further observed thus: —‘“‘The terms of s. 70 
are unquestionably wide, but applied with 
discretion they enable the Courts to do sub- 
stantial justice in cases where it would be 
difficult to impute to the persons concerned 
relations actually created by contract. It 
is, however, especially incumbent on final 


-Courts of fact to be guarded and cir- 


cumspect in their conclusions and not to 
countenance acts or payments that are really 
officious.” 

In the present suit, of course, we are not 
satisfied that the plaintiff has been able 
to prove that parties are governed by the 
Mitakshara Law. That, however, does not 
matter, for his right to make the deposit 
was expressly gone into and found in his 
favour by the Court and he made the deposit 
under the permission of the Court. The 
payment made was thus a lawful payment 
according to the dictum of Sir Lawrence 
Jenkins, ©. J., in the case of Mohendra 
Ghoshal v. Bhuban Mardana (14), quoted 
above. It is not a case in which the de- 
posit was allowed to be made without an 
adjudication of the plaintiff's right as. 
was the case in Panchkori Ghosh v. Hart. 
Das Jati (11), (see the observations of 
Coxe, J., at the bottom of page 327*),» The 
position of the plaintiff in this case is 
very much like that ofa person who obtains 
a decree declaring his right to deposit the 
money and then makes the deposit and 
subsequently the decree is found to be un- 
founded or wrongly passed as was the case- 
in Bindubashini Dassi v. Harendra Lal Roy 
(1), and is entirely different from that ofa 
person who has merely a claim which.is sub- 
sequently found: to be without foundation. 

It was not a payment made by a wrong- 
doer simply for his.own purposes as in 
PAE 6 Ind. Cas. 810; 38 O. 1; 14 0. W. N. 945; 12 0. 

tae GE 25 0. L, J. —[#d.] 
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the case of Binda Kuar v. Bhonda Das (15), 
nor made fraudulently or for the purpose 
of manufacturing evidence of title to the 
land as in the case of Jinnat Ali v. Fateh 
Ali (16), Desai Himatsingji. Joravarsingji v. 
Bhavabhai Kayabhai (17) and Bama Sundari 
Dasiv. Adhar Chundar Sarkar (18), nor a 
mere voluutary or officious payment as was 
the case in Yoyambal Boyee Ammani 
Ammal v. Naina Pillai Markayar (19) and 
Gordhanlal v, Darbar Shri Surajmalji (20), 
nor are there any materials on the record 
upon which it'can be séid that the payment 
was made with a sinister object such as 
was the case in Janki Prasad Singh v. 
Baldev Prasad (21). 

In my opinion the existence of an interest 
is generally a test as to the lawful character 
of a payment, but even if an interest were 
not shown to exist payments on account 
of another, if lawfully made, would gene- 
rally be provided for by s. 70 of the Act. 

As regards the other two requisites of the 
section it is sufficient to state that there is 
nothing to indicate that the plaintiff intend- 
ed to make the payment gratuitously, -but 
all the circumstances point to his having 
made the deposit in order to save the pro- 
perty and to his having intended to look 
to the defendants for contribution propor- 
tionate to theirinterest. It has been urged 
that the plaintiff has not been able to 
prove that he had any separate funds. 

‘here is, however, some evidence that he 
has his own funds and what is more im- 
portant is the undisputed fact that the 
payment was made by the plaintiff. It 
has not been contended, and on the author- 
ities it cannot be contended, that the 
word ‘does’ in the s.70 does not include 
payment of money. As regards the appel- 
lants having enjoyed the benefits of this 

ayment, there can hardly be any question 
tee there isthe fact that Asutosh Roy in 
his capacity as judgment-debtor did, in 
fact, get back his share in the properties 
hich had been lost to him by the sale. 
Beyond the fact that at the sale the pro- 
perty was purchased in the name of the 


` (45) 7 A. 680; A. W. N. (1885) 176; 4 Ind. Dee. (x. s.) 
859. 
(16) 9 Ind. Gas, 219; 15 O. W. N. 332; 130. LJ. 
16. i 
(1T) 4 B. 643 at p. 653; 2 Ind. Dee. (w. s.) 935, 
(18) 220, 28; 11 Ind. Dec. (N. 5.) 20. 
(19) 3 Ind, Cas, 110; 33 M. 15; 6 M. L. T. 162; 19 M. 
J. 489 


. J. 489. 
(20) 26 B. 504; 4 Bom. L. R. 299. 
\e) 30 A. 167; A. W. N, (1908) 58; 5 A. L. J, 163. 


NAGENDRA NATH ROY V, JUGAL RISHORE ROY, 


(96 I ©. 1925] 


appellant No. 1 there is nothing upon 
which it may be held that the deposit was 
made against the wishes of the judgment- 
debtors or that they ever repudiated if as 
having been made against their interest. 

This, in my opinion, is a case in which 
it may very well be said that the pay- 
ment was a lawful one; that it was not 
gratuitous or the result of an _ officious 
interference of a person who had no reason 
to think that he had an interest in making 
it, and that the appellants have admittedly 
enjoyed the benefits of the payn.ent, that 
it was lawfully made at the time he made 
it, that he did soin good faith in the be- 
lief that he had an interest and not only 
that, he was also able to satisfy the Court 
under whose permission he was to act that 
he had such an interest. The case comes 
well within the principles laid down ina 
series of cases in which the right to be 
reimbursed in similar circumstances has 
been recognised; of which reference may 
be made to those of Nobin Krishna Bose 
v. Monmohun Bose (22), Smith v. Dinonath 
Mookerjee (23), Upendra Chandra Mitter v. 
Tara Prosanna Mukerjee (24) and Chandra 
Sekhar Kar v. Nafar Chandra Kundu (25). 
Some of these cases were decided without 
reference to s. 70 of the Contract Act; and 
in the last mentioned case it was observed 
that it is consistent with general principles 
of equity that those whose funds are used . 
to meet the legitimate demands of others, 
when the latter have the benefit of such: 
payments, are entitled to ask the latter to 
pay to the extent ofthe benefit, that they 
cannot retain the benefits and plead none 
liability, and that where the codified. law 
does not cover the case, the Court should 
apply the general law, legal and equitable, 
-It is no doubt necessary to be very cir- 
cumspect in the application of this general 
principle of justice, equity and good con- 
science, but the terms of s. 70 are wide 
enough to afford ample room for the .ap- 
plication of this principle in a fit case, 
Upon the facts, to which I have already 
referred, the present ĉase seems to me to ba 
one in whichit will be just to apply the 
provisions of that section. i 

One other argument deserves notice. It 
has been said that there are suits pending 


oe? 0.573; 90 L.R. 182; 3 Ind, Dee. ($. s.) 

7. l 
(23) 12 0. 213; 6 Ind. Dec. fx. s.) 145. 
(24) 30 O. 704; 7 ©. W. N. 609. 

(25) 4 O. L. J. 555, 
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between the plaintiff's father and uncle, viz., 
the defendants Nos. 2 and 3 on the one hand 
and the appellants on the other, as to the 
liabilities of the former in respect of joint 
family . funds in their hands and as the 
money which the plaintiff advanced was not 
his own money, plaintiff should not be al- 
lowed a decree, but that all the liabilities 
should be adjustedin the said suits. I do 
not, however, see any reason why the plaint- 
iff should not be given a decree in the pre- 
sent case on the strength of the findings 
at which I have arrived. This decree will 
not stand in the way of the appellants show- 
ing, ifthey may, in these suits that the 
money which the plaintiff advanced as being 
his own, really belonged to the joint family, 
and getting credits therefor in the usual 
way if they succeed in showing the same. 

The result is that while I do not agree in 
the reasons given by the learned Subordi- 
nate Judge 1 hold that the decree passed 
by him is substantially correct. The appeal 
therefore, fails and is accordingly dismissed 
with costs (one set), The hearing fee is 
assessed at 5 gold mohurs, 

Greaves, J.—1 agree. 

M. 1, Appeal dismissed. 

N. N. : 


—— KENA 


ALLAHABAD HIGH COURT, 
Sgconp CIVIL APPEAL No, 1138 or 19.5. 
July 10, 1925. 

Present :—Mr. Justice Lindasy and 

| Mr. Justice Kanhaiya Lal. 

JAGAT NARAIN LAL AND ANOTHER— 

PLAINTIFFS— APPELLANTS 
VETSUS 
Sheik HAWALDAR AND OTHERS — 

| DErFENDANTS — RESPONDENTS, 
` Civil Procedure Code (Act V of 1908), 0. XX, r. 1b— 
Pre-emption decree, form of—Date of payment, specifi- 
cation of. 

The proper form of a decree for pre-emption is laid 
down in O. XX, 7. 14 offhe C.P.C. The date by 
which the purchase-money should be paid must be 
specifiea in the decree. It isnot a compliance with 
this direction of the law to say that the money is to be 
paid within a certain period from the date on which 
the decree becomes final. $ 


Second appeal irom a decree of the Sub- 
ordinate Judge, Gorakhpur, dated the 6th 
March 1925. 

Mr. K. Verma, for the Appellants, 

JUDGMENT.—We have heard the 
jearned Counsel in this appeal, We think 
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it must fail. Tbe dispute between the 
parties was as to the amount of considera- 
tion, the vendee pleading that it was 
Rs. 3,493 and the plaintifis asserting that 
the price was only Rs. 1,500. The Court 
of first instance “found in favour of the 
plaintiffs, but the lower Appellate Court 
has directed the pre-emptors to pay the 
full purchase-money of Rs. 3,493. The 
finding of the Court below regarding the 
amount of consideraiion is final. There 
is only one point to be noticed. The 
decree of the Court of first instance which 
the lower Appellate Court has affirmed was 
not a proper decree in a pre-emption suit. 
The Munsif directed the pre-emptors to 
pay the pre-emption money within 60 
days of the date of the decree becoming 
final. The proper form of a decree for 
pre-emption is laid dcwn in O. XX, r. 14 
and the date by which the purchase money 
should be paid must be specified. It is 
not a compliance with this direction of the 
law to say that the money is to he paid 
within 60 days of the date on which the 
decree becomes final. 

In the circumstances, while dismissing 
this appeal we think it right to say that 
the plaintiffs are entitled to deposit the 
pre-emption money of Rs. 3,493 odd within 
60 days from to-day’s date. 

A point has been taken here before us 
on behalf of the appellants. It is said 
that the appeal to the lower Appellate 
Court was valued at Rs. 1,693 whereas 
under the lower Court’s decree the plaintiffs 
pre-emptors have now to pay Rs. 1,993 
more than the sum directed to be paid 
by the First Court. We think that this 
is an error for in the original memorandnm 
of appeal the appeal is valued not at 
Rs. 1,673 but Rs. 1,993. Obviously the 
error is dueto a mis print in the copy of 
the lower Appellate Court's judgment. 

Z, K. Appeal dismissed, 


—_—— 


ALLAHABAD HIGH COURT. 
Civiu Revision No. 7 oF 1925. 
June 25, 1925. 
Present: —Mr. Justice Mukerji and 
Mr. Justice Boys. 
A.S. DE MELLO AND ANOTHER— PLAINTIFES 
— PETITIONERS 
Tue NEW VICTORIA MILLS Co., Lp. — 
DeEFENDANT—OPPOSITE-PARTY. , 
Civil Procedure Gode (Act V of 1908), 9. 24, 
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114—Transfer of case—Notice to other side, absence of 
~—-Illegality—Revision. g 

A District Judge has no jurisdiction to make an 
order transferring a pending suit from one Court to 
another at the instance of a party without giving 
notice to the other side. 

Lachmi Narayan v. Balmakund, 81 Ind. Cas. 747; 
(1924) A. I. R. (P. O.) 198; 35 M. L. T. 143; 47 M. LJ, 
- 441; 20 L. W. 491; (1924) M. W. N. 707; 10 O. & A. L. 


R.. 1033; 5 P. L. 1. 623; 40 C. L. J. 439; 26 Bom. L. R. . 


_ 1129; 22 A. L. J. 990; 51I. A, 321; L. R.5A, (P. C.) 

171; 29 C. W. N. 391; 1 O. W. N. 629; 4 Pat. 61 (P. C.), 
followed. ; 

A revision is competent against an order of a 
District Judge transferring a pending suit from one 
` Gourt to another at the instance of a party without 
giving notice to the other side. À 

Fatima Begam v. Imdad Ali, 58 Ind. Cas. 560, 18 A. 
L. J. 351; 2 U. P. L. R. (A.) 83, followed. < 

Farid Ahmed v. Dulari Bibi, 6 A.233; A. W.N. 
. (1884) 45; 3 Ind. Dec. (N. s.) 842, dissentsd from. 

Buddhoo Lal v. Mewa Ram, 63 Ind. Cas. 15; 19 A. L. 
J, 558; 43 A. 564 (F. B.), distinguished. 

Civil revision from an order of the Dis- 
_ trict Judge, Cawnpore, dated the 22nd 
December 1924. 

Mr. N. P. Ashthana, for the Applicants. 

Mr. J. M, Banerji, for the Opposite Party. 

JUDGMENT.—This is a petition in 
revision against an order of the learned 
District Judge of Cawnpore transferring a 
certain, suit pending in the Court of one 
Subordinate Judge of Oawnpore to the 
Court of another Subordinate Judge at the 
same place. The complaint is that this 
order was passed at the instance of one of 
the parties without issuing a notice to the 
other. | 

“A preliminary objection has been taken 
to the effect that no revision lay and the 
case of Farid Ahmed v. Dulari Bibi (1) has 
been cited as an authority. - On behalf of 
the applicants the case of Fatima Begam 
v; Imdad Ali (2), has been cited. For the 
respondents it has been urged that the 
earlier case isa two Judges case and the 
later case is assingle Judge case and, there- 


fore, the. earlier case is of greater weight. 


than the later case. We have examined the 
case in Farid Ahmad v. Dulari Bibi (1) but 
have been- unfortunately (with respect) 
unable to appreciate the grounds of the 
decision. The learned Judges appear to 
säy that the‘ ultimate décree was an appeal- 
able one and, therefore, no revision lay. 
- But the decree that could be passed 
by the second Court would practically 
have nothing to do with the question 
of. transfer. It is true that a question 


ps A. 233; A. -W. N. (1884) 45; 3Ind. Dee, (x. sò 
849. 

(2) 58 Ind. Cas, 560; 18 A. L. J. 35172 U. P. L. R 
(A) 83. 
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of jurisdiction might be raised after , 
the transfer in the Second Court. But if 
that be so, the anomalous position would 
arise, viz: the subordinate Court would be 
sitting to decide whether the superior Court 
which made the order of transfer was right 
or not in making it. We prefer to follow. 
the later case, we being also in agreement 
with it. The Full Bench case of Buddhoo 
Lal v. Mewa Ram (3) was also cited on 
behalf of the respondents, but that case is 
clearly distinguishable. Here the District 
Judge so far as the ‘case’ was before him 
This distinguishes 
the present case before us from the case 
before the Full Bench, : 

We are of opinion that a revision does lie 
on account of the provisions to be found in 
cl. (e) of s. 115 of the ©. P. ©. The 


‘learned Judge having acted illegally or 


with material irregularity in the exercise of 
his jurisdiction. We may also say that the 
learned Judge could not acquire jurisdic- 
tion to make the order of transfer at the 
instance of a party without giving notice 
to the other side; [see Lachmi Narayan v, 
Balmakund (4). 

The preliminary objection fails and the 
application succeeds. We set aside the 
order of the learned District Judge and 
remand the petition of the respondents for 
transfer to him for disposal after issuing 
notice to the opposite party, viz: the peti- 
tioners in this Court. Costs in this Court 
to abide the result,.and will include Coun- 
sel’s fees on. the higher scale, i 


N. H, Application accepted. 


(3) 63 Ind. Cas. 15; 19A.. J. 558: 43A. 564 
3) 


(F.B.). 
(4) 81 Ind. Cas. 747; (1924) A. IR. (P. O.) 198; 35 M. 
L. T. 143; 47 M. L. J. 441; 20 L. W. 491; (1924) M. W. 
N. 707; 10 O. & A. L. R. 1033; 5P. L. T. 623; 400. L. 
J. 439; 26 Bom. L R.1129; 22 A. L. J. 990; 511. A. 321; 
L. R. 5 A. (P. C.) 17} 290. W. N. 391; 1 O. W. N. 629; 
4 Pat. 61 (P. C3. Roe 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 353 ur 1925. 
July 10, 1925. 

Present:—Mr. Justice Suhrawardy and 
Mr. Justice Panton. 

E. J: JUDAH AND orners—AcousED-— 
PETITIONERS 
Versus 

. EMPEROR—Oppostre-Parry. 

Penal Code (Act XLV of 1860), ss. 28, 24, 878, ill. (j), 
$80—Article given for repairs—Repairs not finished 
within fixed or reasonable time—Owner's right to take 
back article before completion of repairs— Workman's 
lien for repairs donein part—Removal of article by 
owner without paying for incomplete repairs—Thefi— 
Contract Act (IX of 1872), ss. 65, 170. 

Where a certain sum is fixed for the repair of an 
article and there is nothing to indicate that the re- 
pairer would be entitled to receive .remuneration for 
a part of the repair, he has no right to retain the 
article until he receives his remuneration for the 
amount of work done. [p. 290, col. 1.] 

A person who is entrusted to repair a certain 
article is not entitled to claim lien or to refuse to 
part with it after doing’ a certain amount of work 
which makes no improvement thereupon, and the 
owner is entitled to recover it from him without 
paying for such work. ‘[ibid.] ` 

The owner of a kettle gave it to a workman for 
repairing it within 6 or 7 days for Rs. 6. After 11 
or 12days when the owaer demanded return of the 
kettle the workman -said that he had not completed 
repairs but that he would return the kettle if he 
was paid Rs. 5 for the part of the work he had 
already done, The owner refused to pay the amount, 
took away the kettle from the almirah and walked 
out of the shop: 

Held, (1) that s. 170 of the Contract Act had no 
application to the case and thatthe workman had no 
lien over the kettle; [ibid.] 

(2) that even if the owner acted improperly in 
demanding and taking back the kettle, he was not 
guilty of an offence under s. 380, Penal Code, as his 
object was not to cause wrongful loss to the workman 
or wrongful gain to himself but to recover his kettle 
after the lapse of reasonable time. [p. 290, col. 2.] 

Rule against an order of the Chief Pre- 
sidency Magistrate, Calcutta, dated the 
27th April 1925. 


Mr. Pugh and Babu Promode KumarGhose, 
for the Petitioners, , f 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 

JUDGMENT. 

Suhrawardy, J.—The three accused 
in this case have been convicted under s. 
330, Indian Penal Code and sentenced to 
imprisonment till the rising of the Court 
and to pay a fine of Rs. 75 each or in de- 
fault to one month's rigorous imprisonment. 
The case for the prosecution is that the 
accused No.1 gave a kettle for repairs to 
the complainant who hasan electric repair- 
shop at 7/1, Middleton Street, 11 or 12 days 
before the occurrence (as stated by the 
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complainant) or on the 28th March as stated 
by the accused in the petition filed in this 
Court. The complainant promised to finish 
the repairs within 6 or 7 days, On the 
18th April the accused went to the shop and 
demanded return of the kettle. The com- 
plainant refused to part with it asthe re- 
pairs were not complete and ultimately 
agreed to return it to the accused if he was 
paid Rs. 5 for the repairs already done I 
may mention here that the amount fixed for 
the repair of the kettle was Rs. 6. The ac- 
cused refused to pay the amount, took . 
away the kettlefrom the almirah and walked 

out with it. He was accompanied by the 
other accused and all of them were tried 
and found guilty asstated above. In order 
to sustain a conviction under s. 380, Indian 
Penal Code, it must be found ‘that the ac- 
cused dishonestly took the property out of 
the possession of the complainant, and 
“dishonestly” has been defined as meaning 
“with intent to cause wrongful gain to one 
person and wrongful loss to another person.” 
It is necessary, therefore, to prove in thia 
case, all the other facts being admitted, that 
the accused took away the article from the 
possession of the complainant with the 
intention of causing wrongful gain to 
himself or wrongful loss to the com- 
plainant. The matter stands thus: The 
complainant took the article for repairs 


. on promise to finish them within 6 or 


7 days. Not having done the work 
within the time stipulated, the accused 
went to hisshop and took, admitting for 
argument’s sake, forcible possession of the 
article. Did he, in these circumstances, 
commit the offence of theft ? My answer to 
the question is in the negative. It is argu- 
ed on behalf of the prosecution that the 
complainant had a lien on the kettle and the 
accused having removed it from his posses- 
sion has committed an offence as defined in 
s. 378, Indian Penal Code, and illustrated 
in illustration (j) to that section, The 
learned Trial Magistrate also relied upon 
illustration (j) to find dishonest intention 
of the accused. Illustration (f) runs thus:— 
“If A owes money to Z for repairing the 
watch, and if Z retains the watch lawfully 
as a security for the debt, and A takes the 
watch out of Z's possession with the inten- 
tion of depriving Z of the property as a 
security for his debt, he commits theft, in- 
asmuch as he takes it dishonestly.” Appa- 
rently the framers of the Code had in their 


mind the provisions of the law of contrac} 
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„as embodied.in s. 170. of the present Con- 
tract Act, which createsa lien in favour of 
the bailee over goods on which he has spent 
‘labour or skill and forwhich he is entitled 
to remuseration. The learned Deputy 
‘Legal Kemembrancer in support of the 
‘conviction argues that the complainant 
‘had a lien of Rs. 5 on the kettle for 
the amount of work done. This raises 
the intricate question of civil law re- 
lating to “quantum meruit.” In the first 
place who has to determine that the com- 
plainantis entitled toRs.5? In the second 
place, as has been held in the case of Skinner 
v.. Jager (1), where acertain sum is fixed 
for the repair of an article and there is 
nothing to indicate that the repairer would 
e entitled to receive remuneration for a 
part of the repair, he has no right to retain 
thearticle until he receives his remunera- 
tion for the amount of work done. There 
is no evidence in this case that there was 
any agreement or understanding, implied 
or express, between the parties, that if the 
kettle is repaired even in such a way as to 
be useless (the complainant admits it is use- 
less in its present state), the complainant 
will be entitled to remuneration for the 
amount of .work done. I am of opinion 
that complainant had no lien over the 
kettle and s. 170, Contract Act, does not 
apply. 
. We have been referred to the case of 
Queen-Empress v. Gangaram Santram (2), 
and upon the authority of that case it is 
argued that in order to constitute theft it is 
enough if the property is removed from the 
possession of a person who has an apparent 
title or colour of a right to it. On the facts 
of that case, though scantly reported in the 
report, the decision may he justifiable. But 
on the plain reading of the section of the 
Indian Penal Code, I think it must be 
Clearly established that the accused did not 
commit the act with the intention as defin- 
ed in s. 24, Indian Penal Code. Itwill be 
preposterous to lay down asa general rule 
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of law that a person who is entrusted to | 


repair a certain article is entitled to claim 
Tien or to refuse to part with itafter doing 
a certain amount of work which makes no 
improvement thereupon and the owner is 
hot entitled to recover it from him without 
paying for such work as has been done. If 
I give a piece of cloth to a tailor to make 


à 0) 6 A. 139; A. W. N. (1883) 263; 3 Ind. Dec. (x.s. 
(@) 9B, 195; 9 Ind. Jur, 313; 5 Ind. Deo, (w. 6) £0, 
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a coat and he sends only a sleeve but does 
not do the rest of the work within the time 
stipulated or within a reasonable time, l 
have no right, according to the view urged 
on behalf of the Crown, to take back the 
cloth until I have paid for the work done. 
In the present case the complainant failed 
to perform his part of the contract, namely, 
to do the work within 6 or 7 days and the 
accused was justified in asking for a return 
of the article if the work was not done 
within a reasonable time. The learned 
Deputy Legal Remembrancer refers to 
certain sections of the Contract Act which 
deal with certain circumstances where time 
is of the essence of the contract. In a case 
where time is not of the essence of the con- 
tract, it must be performed within a reason- 
able time. In simple every day transaction 
like the present it is not inconsistent with 
law tolook to the common sense side of the 
matter, Kettle is an article of every day 
use. A man may require to have this 
household article repaired with as little 
delay as possible. According to the accus- 
ed it was retained by the complainant for 
20 days and according to the complainant 
for 1l or 12 days. Conceding that the ac- 
cused acted improperly in demanding and 
taking back the article, they have not 
certainly acted dishonestly. Their inten- 
tion was not to cause wrongful loss to com- 
plainant or wrongful gain to themselves but 
to recover their thing after lapse of reason- 
able time. In my opinion the conviction 
cannot stand. 1 hold that the conviction of 
the petitioners under s. 380 is bad in Jaw. 
I must express, however, my strong disap- 
proval of the conduct attributed to the peti- 
tionets—conduct unworthy of gentlemen 
which they claim tobe. The conviction of 
the petitioners and the sentences passed. 
upon them areset aside. The fines, if paid, 
will be refunded. a 


. Panton, J.—I agree. ; 
S. D. Rule made absolute. 





ALLAHABAD HIGH COURT. 
Civit Revision No. 84 or 1925. 
July 22, 1925. : 
; Present:—Mr. Justice Daniels. ; 
Babu DWARKA PRASAD—ArpLicanT | 
* — APPELLANT feet 
-  - versus 2 

MAKUND SARUP—Oprosits Party 
: . — RESPONDENT. . ; 
. Criminal Procedure. Code (Act V of 1898), s8. 105, 
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476—-Penal Code (Act XLV of 1860), ss. 198, 47 1-- 
Perjury—Using forged document as. genuine—Com- 
plaint by Court—Preliminary enquiry, whether neces- 
sary—Complaint, . whether must specify false state- 
ment, ` 

Section 195 of the Or. P. C. is a restrictive section 
and there is nothing in that section or ins. 476 of 
the Code to prevent a Court from making a com- 
plaint under the ordinary law in respect of an offence 
under .s. 471 of the Penal Code which it finds to 
have been committed before it. [p. 292, col. 1.] 
; The finding’ of a competent Court that a docu- 
‘ment produced before it is a forgery or that a 
witness has‘committed perjury before it, is sufficient 
prima facie ground for-a complaint under s. 476 of 
ithe Cr. P. O., and no preliminary enquiry is neces- 
‘sary in such a case before making a complaint. [ibid.] 


: In making a complaint of an offence under s. 193 
of the Penal Code, a Court should quote the passages 
in the statement of the accused in respect of which 
the complaint is made. Where, however, there is no 
-doubt as to what is the statement complained of the 
complaint is not rendered invalid by the mere 
omission to specify therein -the statement com- 
‘plained: of. [ibid]. 
` Revision from an order of the Dis- 
trict Judge, Bulandshahr, dated the 13th 
February 1925. 

Mr. Kumuda Prasad, for the Appellant. 

Mr. U. S. Bajpai, for the Respondent. 


< JUDGMENT.—This is an application 
for revision of an order of the learned 
District Judge of Bulandshahr upholding a 
tomplaint of an offence under s. 471, Indian 
Penal Code, made by the Munsif of Ghazi- 
abad against the applicant Dwarka Prasad. 
The learned District Judgein upholding the 
Munsif’s order also added a charge under’ 
s. 193, and the applicant asks that his 
application be treated as an appeal. 
. Three points have been urged:— 
. (1) Thats. 476, Or. P. ©., is inapplicable 
to the offence under s. 471, Indian Penal 
Oode, because the alleged offence was not 
commitied by a party to the suit but by 
a Witness; 
: (2) that. the order should not have been 
. passed without a preliminary enquiry; and 
-_ (3) that the order under s. 193 is bad 
because the passages in the applicant’s evi- 
dence alleged to b% false are not quoted 
in the judgment. f 
The first point is one on which there 
was a difference of opinion between the 
different High Courts prior to the amend- 
ment of the Code in the year 1923. The 
Madras High Court in Govinda Iyer v. Rex 
(1) took the view that s..476 in speaking of 
“any offence referred to in s. 195” incor; 
porated the condition laid down in -s. 195. 
As regards thë offences enumerated in ‘cl. 
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(c) of s. 195, namely forgery, and know- 
ingly producing a forged document, this 
section was only applicable where. the 
offence was committed by a party to any 
proceeding. These words were not repeat- 
ed in s: 476, but the Madras view was 
that they were implied, and the Calcutta 
High Court took the same view. On the 
other hand the Bombay High Court in 
Waman Dinkar Kelkar v. Emperor (2), the 
Oudh Court in Ejaz Ali Khan v, Emperor (3) 
and this Court in Ganga Ram v. Emperor (4) 
took the view that the conditions of s. 195 
were not incorporated in s. 476, and that 
the latter section applied to any of the 
offences enumerated in s. 195 whether com- 
mitted by a party to a proceeding or not. 
The question is whether the position is 
affected by the extensive amendment of 
these two sections made by the Amending _ 
Act of 1923. Prior to the amendments 
s. 195 and s. 476 referred totwo different 
things. Section 195 required a sanction 
or complaint by the Court.for the prosecu- 
tion of certain offences; s. 476 gave the 
Court a quite independent power to direct 
a prosecution of its own authority and send 
the case for trial on the merits to a First 
Class Magistrate. As the Code now stands, 
both the sanction by a Court and the 
direct order by a Court directing a prose- 
cution are done away with, and the proce- 
dure in all cases is one of complaint by 
the Court. Section 195 describes the 
offences in respect of which a complaint: is 
necessary, and s. 476 prescribes the ‘proce- 
dure under which a complaint is to be 
made. It seems to me that this has modi- 
fied the situation very materially, and that 
there is.now strong ground for holding 
that the Legislature intended s. 476 to ba 
co-extensive in its scope with cls. (b) and (c) 
ofs. 195 (1). (Clause (a) of s. 195 is not 
concerned: with Courts, and s. 476 does not 
refer to it). This, however, does not.con- 
clude the matter. The case is ..almost 
precisely parallel to Ganga Ram v. Emperor 
(4) and as Mr, Justice Piggott pointed out 
in that case, the question so far as the 
proceeding before him was concérned was 


(1) 50 Ind. Cas. 824; 42 M. 510; 36. M. L. J. 4489.1, 
W. 422; 20 Or. L. J, 344; (1919) M. W. N. 459; 26 M. L, 
T. $2 (E.B) m Kg 

(2) 51 Ind. Cas. 257; 43 B. 300; 20 Bom. L. R. 998; 20 
Cr. L J. 433. 

(3) 66 Ind. Cas. 68; 24 O. ©. 367; 23 Or. L. J. 228; 
(1922) A. I. R. (O.) 220. 

(4) 42 Ind. Oas. 927; 40 A. 24; 15 A.L. J. 817; 19 
Or. L. J. 15, . 
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-mainly academical. Section 195 is a res- 
-trictive section, and there is nothing in that 
‘section and s. 476 to prevent the Munsif 
‘from making a complaint under the ordi- 
nary law in respect of the offence under 
s. 471, Indian Penal Code, which he found 
to have been committed before him 

As regards the second ground argued 
before me, this was not a case in which a 
preliminary enquiry was absolutely essen- 
tial before a complaint could be filed. The 
charge against the applicant is that he filed 
a forged receipt in a suit in the Munsif’s 
Court brought by. Mukand Sarup against 
Musammat Parbati and others to support 
the defence taken by the defendants, and 
asserted that he had paid to the plaintiff a 
sum of Rs. 1,035 on behalf of the defendants 
which, in fact, he had not paid. The 

_ finding of a competent Court that a docu- 
ment is a forgery, or that a witness has 
committed perjury before it, has always 
been considered sufficient prima facie 
ground for an order under s. 195 ors. 476. 
It is urged that the applicant being a 
witness in the case had no opportunity of 
cross-examining the witnesses on the other 
side. This is no doubt true, but the wit- 
nesses were cross-examined on behalf of the 
defendants in the case who had exactly the 
same interest as the applicant in uphold- 
ing the genuineness of the receipt. 

As regards the third ground, I think it 
would have been better if the learned 
Judge had quoted the passages in respect 
of which he made a complaint in his judg- 
ment instead of merely saying that they 
were evident on an examination of the 
applicant's evidence. There is, however, no 
doubt as to what those statements were. 
They are in the first place the statement 
that the applicant paid Rs. 1,035 to Mukand 
Sarup at various: times, and, secondly, the 
statement that in the end after all these 
payments Mukand Sarup gave the applicant 
a receipt, and that this was the receipt 
which he produced in Court in Suit No. 

13-5 of 1923. a 

There is, therefore, no ground for inter- 
fering with the order of the Court below, 
and the present application is accordingly 
dismissed with costs. 

Z, K. Application dismissed. 


GOPAL DAS V. MAGHI RAM; 


rbb 1. 0. 1985] 


LAHORE HIGH COURT. 
CRIMINAL Revision No. 182 oF 1925. 
March 13, 1925. 
Present:—Mr. Justice Scott-Smith. 
GOPAL DASS—AcctsED—PETITIONER 
VETSUS 
MAGHI1 RAM—ComPLaAINaANT— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 436, 
489—Discharge of accused—Subsequent trial on same 
facts, legality of—-Pending proceedings—Interference 
by High Court—-Revision, powers of. , A 

The High Court has jurisdiction to interfere in & 
proceeding pending before a Magistrate in the exercise 
of its revisional powers and to pass an order of dis- 
charge in favour of the accused person if it considers 
such an order to be in the interests of justice. [p. 293, 
col. 2.] \ 

When a Magistrate has passed an order discharging 
an accused person it is competent to the same Magis- | 
trate or to another Magistrate of co-ordinate jurisdic- 
tion to take fresh preceedings against the accused 
upon the same facts; although the order of | discharge 
has not been set aside by a higher authority. Such 
a re-trial, however, should only be allowed under 
very special circumstances, and where such circum- 
stances donot exist it is improper to allow the 
accused to be re-tried on the same charge. [idid.] 


Criminal revision from an order of the 
Additional District Magistrate, Amritsar, 
dated the 9th December 1924. i 

Lala Fakir Chand, for the Petitioner. 

Lala Gobind Ram Khanna, for the Re- 
spondent. | 


JUDGMENT.—On the 9th July 1923 
Maghi Ram lodged a complaint against 


‘Gopal Das, petitioner, under s. 458, Indian 


Penal Code, in the Court of Sardar Sundar 
Singh, Honorary Magistrate. The Magis- 
trate took cognizance of the complaint and 
issued summons to the accused under s. 
448. Several adjournments were granted to 
the complainant in order to enable him to 
produce evidence and he finally closed his 
case after examining various witnesses on 
the 15th November 1923, and onthe 20th 
November the Magistrate passed orders. . 
discharging the accused. From this order 
the complainant applied to the District 
Magistrate on the reviSion side asking that 
further enquiry should be ordered. The 
Additional District Magistrate- passed the 
following order: ‘The lower Court has , 
thoroughly sifted the evidence produced 
by the complainant in this case and has 
discharged the accused for want of suflici- 
ent proof. With this finding I have no 
reason to differ and I, therefore, reject the 
petition for revision.’ 


This order is dated the 13th February. 


. 
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1924, and on the 16th February the complain- 
ant filed a fresh complaint against the ac- 
cused on the same facts which was made 
over for disposal to the Bench of Honorary 
Magistrates. Objection was there taken 
that having regard to s. 403, Cr. P. C., the 
case could not be re-tried. The Bench de- 
cided, however, that there could be are-trial 
and directed the complainant to produce 
his proof. An application for revision of 
this order was made to the Additional Dis- 
trict Magistrate who declined to interfere. 
Gopal Das has come up to this Court on 
the revision side and it is contended on his 
behalf that, having regard to the previous 
order ofdischarge and refusal of the. District 
Magistrate to set aside that order, it is 
improper-if not illegal to try him de novo 
on thesame facts. LalaGobind Ram Khanna 
` for the respondent raised a preliminary ob- 
jection that this Court has no power to 
interfere on the revision side in exercise 
of the powers conferred upon it by s. 439 
of the Cr. P. O. He referred in support of 
his argument to Azim Khan v. Empress (1), 
where it was held that the revisional powers 
conferred on the Chief Court by s. 439 of the 
Or. P. ©. do not include the power of setting 
aside, while the trial of the accused is still 
pending, interlocutory orders by which no 
penalty is imposed on the accused, e.g, 
an order overruling an objection taken on 
behalf of the accused to the jurisdiction of 
the Magistrate to eritertain the charge, on 
the ground that a similar complaint had 
been previously made against the accused 
and dismissed. 

This authority, no doubt, supports the con- 
tention of Mr. Gobind Ram Khanna but it 
has not been followed in later years certain- 
ly by the Chief Court or by this Court. In 
a recent case reported as Khairati Ram v. 
Malawa Ram (2), this Court interfered on 
the revision side and held that the Magis- 
trate had no jurisdiction to start certain 
proceedings against a certain person for an 
offence under s. 465 of the Indian Penal 
Code, except on tle complaint in writing of 
the Court in which the forged document 
was produced in evidence and quashed the 
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proceedings taken by the Magistrate as. 


having been taken without jurisdiction. 

Similarly in other cases this ‘Court has on 

the revision side set aside charges framed 

jn the course of a trial under the Cr. P. C. 
B 45 P. R. 1885 Cr. 


2) 85 Ind. Oas. 377; 5 L., 550;-26 Or. L. J. 537; (1925) 
A.T R. (L) 366, 
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Moreover the new s. 56l (a), Or. P. C., lays 
down that “Nothing in this Code ‘shall be | 
deemed to limit or affect the inherent 
power of the High Court to make such 
orders aS may be necessary to give efféct 
to any order under this Code, or to prevent 
abuse of the process of any Court or other- 
wise to secure the ends of justice.’ Section 
439 of the Cr. P. O., gives this Court the 
power to exercise any of the powers con- 
ferred on a Court of Appéal by ss, 195, 423, 
426, 427 and 428 of the Code. Section 423 
empowers an Appellate Court to pass an 


order of discharge and, therefore, I can see. 


no reason why this Court should not in 
exercise of its revisional jurisdiction pass 
an order of discharge if it considers such 
an order to be in the interest of justice. 

In Emperor v. Kiru (3), it was held that 
when a Magistrate has passed an order dis- | 
charging an accused person it is competent 
to the same Magistrate or to another Magis- 
trate of co-ordinate jurisdiction to take 
fresh proceedings against the accused upon 
the same facts although the order of dis- 
charge has not been set aside by higher 
authority. It must, therefore, be held in 
accordance with this ruling that there ig 
nothing absolutely illegal in the present 
proceedings. It was, however, further held 
by the same Full Bench. that “Generally 
speaking further enquiry after discharge is 
improper unless the order of discharge was 
manifestly perverse or foolish; or was hased 
upon a record of evidence which was ob- 

viously incomplete.” Now in the first case 
against the petitioner the complainant pro- 
duced all the evidence which he had to 
produce and finally closed his case. The 
order of discharge was, therefore, passed 
after full enquiry and the Additional Dis- 
trict Magistrate when application was made 
to him refused to set that order of dis- 
charge aside. Under these circumstances 
I consider that it would be manifestly im- 
proper to allow the accused to be re-tried, 
I think that such a re-trial should only be 
allowed under very special circumstanceg 
and no such circumstances have been alleg-. 
ed in the present case. I, therefore, quash 
the proceedings before the Bench of Hono- 


-rary Magistrates and direct that the peti- 


tioner be discharged. 
Z. K. Proceedings quashed. 


(3) 11 Iad. Cas. 132; 10 P. R. 1911 Cr.; 24 P. W 
1911 Gr.; 12 Cr. L. J. 364; 205 P. L. R. 1911 (Œ. B) 


CALCUTTA HIGH COURT. 
OriminaL Reviston No. 237 or 1924. 
es June 24, 1924. 
‘Present:—Justice Sir Babington Newbould, 
“Km, and Mr, Justice Chakravarti. 
REZ MUHAMMAD AND OTHERS— 
APPLICANTS 
sot _ versus 
EMPEROR—OpposiTe PARTY. 
` Oriminal Procedure Code (Act V of 1898), s. 842— 
Examination of accused, nature of. 

What is necessary for the purpose of s. 342, Cr. P. 
C., is that the accused should be brought face to face 
‘solemnly with an opportunity given to him to makea 

-statement from his place in the dock in order that the 
‘Court may have the advantage of hearing his defence 
of he is willing to make one with his own lips. The 
section must not be interpreted so as to give the 
“Cott the power to cross-examine the accused. [p. 294, 
col. 2. 3 š 
E Wire a Court asks an accused, “What is your 
-defence’, and he replies, “I am innocent", it is 
‘sufficient compliance with s. 342, Cr. P. O. |p. 294, col. 
1 


"Mr. Narendra Kumar Bose (for Sir Provas 
Chandra Mitter), Messrs. Debendra Narain 
‘Bhattacharjee and Nisitha Nath Ghattak, 
for the Applicants. 
` Mr. Khondkar, for the Crown. 
JUDGMENT.—This Rule has been 
‘granted on two grounds. The first is that 
the Magistrate who tried the case did not 
‘comply with the mandatory provisions of 
5. 342 of the Cr. P. ©. In this case the 
‘Trial Magistrate did in fact question the 
accused after the witnesses for the prosecu- 
tion had been examined and cross-examined 
‘and before they were called on for their 
‘defence. It is, however, contended that the 
‘questions put to the accused at this time 
were not such as required by s. 342, Cr. P. 
}. Five accused were tried and one was 
‘acquitted. To all the accused the same 
question was put, “what is your defence.” 
Two of them replied, “I am innocent. I 
‘will file a written statement.” The other 
two replied, “I am innocent.” Itis argued 
that the questions put to these accused 
were not of the nature contemplated by 
the section, thatis to say, the Court did 
hot question the accused generally on the 
ease for the purpose of enabling them to 
explain any circumstances appearing in the 
evidence against them. In support of this 
contention reliance is placed on the decision 
of a Bench of this Court in the case of Sail- 
endra Chandra Singh v. Emperor (1). In that 


(1) 77 Ind. Oas. 812; 38 O. L. J. 175; (1924) A. L R. 
(0) 153; 25 Or. L. 4. 460. 
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case the record of the examination of the ac- 
cusedafterezamination of all the prosecution 
witnesses was in the following words only, 
“Plea ?-—-Not guilty.” The learned Judges 
who decided that case were not prepared 
to say that there had been in that case 
substantial compliance with the provisions 
of s. 342. But we do not think that that - 
case is sufficient to support the point that 
is urged before us now. There is a great 
difference between asking an accused per- 
son, what is his plea and asking him, what 
is his defence. It has been for many years 
the more usual practice to interpret the 
s. 842 as requiring the Court to give the 
accused an opportunity of stating his de- 
fence, if he wishes to do so. It has been 
repeatedly held that this section must not be 
interpreted so as to give the Court the power 
to cross-examine the accused. The result is’ 
thatin the majority of criminal cases that 
come to this Court in fact in nearly all of 
them we find that the questions put to the 
accused under this section are of a formal. 
nature in words similar to those which have 
been used in the present case. The only 
reported case in which the plea now urged 
has been decided in the petitioners’ favour 
is the decision of a single Judge of the 
Patna High Courtin the case of Bhokhari 
Singh v. Emperor (2)from theview expressed 
in that judgment we must respectfully 
differ. The maxim of optimus legis inter- 
pres consuetudo is applicable to the point 
we have to decide and there can be no 
doubt that the usual practice has been 
followed in the present case. The object 
of the section has been pointed out by Mr. 
Justice Rankin in Promotha Nath Mukho- 
padhya v. Emperor (3). We are in agree- 
ment with the view there expressed that 
what is necessary is that the accused should 
be brought face to face solemnly with an 
opportunity given to him to make a state- 
ment from his place in the dock in order 
that the Court may have the advantage 
of hearing his defence, if heis willing to 
make one with his own lips. In the-present 
case the accused were given an opportunity 
of making their defence with their own lips 
if they wished to do so, and they clearly 
showed that they did not wish to doso.. 
For the above reasons we hold that this 


(2) 81 Ind. Cas. 199; (1994) Pat. 198; 5 P. L. T. 445; 
25 Cr. L. J. 711; (1924) A. I. R. (Pat.) 791. 

(3) 71 Ind. Cas. 792; 27 CO. W. N. 389-atp. 406; 
(1923) A. I. R. (C.) 470; 24 Cr. L. J. 248; 50 0. 518. . ~ 
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ground on which the Rule has been issued 
must fail. ` : 

As regards the second ground we think 
the petitioners have a good case. The 
learned Sessions Judge who heard the 
appeal thought it necessary to have a map 
of the locality prepared by a competent 
surveyor. This map was prepared and for- 
warded to him. Though no reference is 
made to the map in the judgment it seems 
incredible that after the map had been pre- 
pared it should not have been used by the 
Court of Appeal; nor can we accept the con- 
tention raised on behalf of the Crown that 
it was not used as evidence. If it was used 
it must have been used as showing the re- 
lative position ofcertain plots, that is to 
say as evidence of the positions of these 
plots: 

We accordingly make this Rule absolute 
on this ground only. We set aside the 
judgment of the Appellate Court and direct 
that the appeal be re-heard. Ifin the view 
of the Appellate Court it is necessary to 
make use of the map evidence, it should be 
taken under the provisions of s. 428, Cr. P. C. 
“to prove it properly. 


8. D. Application allowed. 





PATNA HIGH COURT. 
CriminaL Revision No. 108 or 1925, 
May 6, 1925. 

Present :—Mr. Justice Macpherson. 
Babu HARBANS NARAIN SINGH AND 
OTHERS—PETITIONERS 
versus 
MOHAMMAD SAYEED AND oTHERS— 
OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 107, 144, 
145, 439—Dispute regarding land—Order confirming 
possession of one party without following procedure 
laid down in s. 145, legality of—Revision. 

The Police submitted a report to a Magistrate re- 
commending action undes s. 144 followed by pro- 
ceedings under s. 145 of the Or. P.O. in respect 
ofa plot of land against certain parties. On this 
report the Magistrate passed an order directing 
that the parties should appear before him on a cer- 
tain date and that in the meantime they should not 
commit a breach of the peace by going to the land 
in dispute. On the parties appearing before him the 
Magistrate heard the lawyers and passed an order to 
the effect that one of the parties was in possession of 
the land and that the others were forbidden to inter- 
fere withthe former's possession. The order wound 
up by saying that in case of interference with such 
possession the parties guilty of interference would 
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be proceeded against under s. 107 of the Or. P. O., and 
that if they had any right they had better go-to the 
Civil Court. On revision: : 

Held, that the order passed by the Magistrate was, 
in substance though not in form, an order under s. 
145 of the Cr. P.C., and that having been passed 
without observing the formalities indispensable under 
that section was passed without jurisdiction and mus: 
be set aside. [p. 296, col. 2.] 4 

Criminal revision from a decision of the 
District Magistrate, Monghyr, dated the 14th 
February 1925, affirming that of the Sub- 
Divisional Magistrate, Monghyr, dated the 
lth January 1925. : 

Messrs. K. B. Dutt and P. C. Rai, for the 
Petitioners. . 

Mr, Neyamatullah, for-the Opposite Party. 


JUDGMENT.—This is an application 
against an order dated the l4th January 
1925 of the Sub-Divisional Magistrate of 
Monghyr. 

On [9th November 1923 an order under 
s. 144 of the Cr. P, ©. was made absolute 
by a Deputy Magistrate of Monghyr against 
the petitioner Harbans Narain Singh and 
also the opposite party Rita Singh with 
the result that the opposite party 
Muhammad Ishaq was directed to be 
retained in possession of an area of 30 bighas 
which was the land in dispute between thé 
parties or a part of it. The Magistrate 
added that if the parties to the proceeding 
created trouble after the expiry of two 
months, action under s. 107 or s. 145 of the 
Cr. P. ©. would be taken. Harbans Narain 
moved the High Court and on lst February 
1924 this Court set aside the order on the 
view that it was not one which could be 
properly made under s. 144. The learned 
Judge further directed as follows: 

“Tf thereis any apprehension of a breach 
of the peace it will be open to the Magis- 
trate to take proper proceedings according 
to law,” 

On the 2nd December 1924 the Police 
submitted a report recommending action 
under s. 144 followed by proceedings under 
s. 145 in respect of a plot of 40 bighas (out 
ofa large area of about 163 bighas) which 
apparently includes the area of 30 bighag 
already mentioned, and showing the peti- 
tioners as first party, Muhammad Saiyid and 
others as second party, Fazal Karim and 
Ishaq, already mentioned, as third party 
and Rita Singh as fourth party. On that 
report the Sub Divisional Magistrate passed 
the following order on 9th December. 

“All parties should appear before me 
with their documentary evidence on 20th 


596 e 
December. Meantime they should not 
‘commit a breach of the peace by going 
to the lands in dispute.” 

On 12th January he ‘ ‘heard the lawyers 
for the first three parties” and two days 


later passed the order of which revision’ 


is sought. It runs as follows :— 

“The first party claim the land as 
bakast, but there is no documentary evi- 
dence in support of their claim that this 
particular land is bakast. The second 
party claimed settlement of 40 bighas of 
‘the disputed land from the previous maliks 
and produced rent receipts in support of 
their claim. He was also sued by the late 
maliks of 12-annas, etc., share for arrears 
of rent. The third party claims 30 bighas 
out of the disputed land as his raiyati 
but the rent receipts filed do not seem to 
be reliable. The fourth party claim to 
be sub-tenants of the second. 

I consider that the second party are in 
possession 40 bighas of the disputed land. 
The others are forbidden not (sic) to inter- 
fere with their possession. If they do, they 
will be proceeded against unders 107, 'Or.P. 
©. They had better go to the Civil Court 
if they have any rights.” 

Mr. K.B. Dutt on behalf of the petitioners 
contends that the order is a judicial one 
and that this Court has jurisdiction to 
set it aside. On hebalf of the opposite 
party it is suggested that the order is a 
‘judicial one under s. 144 which should not 
be set aside as it has spent its force. 

In his explanation the Sub-Divisional 
Magistrate claims that his order was an 
executive one, and states that he thought 
it necessary before taking action under 
the Cr. P. C. to hear the parties but that 
after hearing them he did not consider 
that any action under the Code was neces- 
sary. Some support for the view that the 
order is an executive one might be derived 
‘from the fact that in the copy of the order 
filed with the petition the designation 
“S. D. O.” is appended to the initials of 
the Magistrate but those letters do not 
appear in the original. 

If the order was passed by him as a 
Court, the Magistrate manifestly could not 
avoid responsibility now by saying that 
he passed the order in an executive capacity. 
It is, however, difficult to say what the 
order really is. It does not indeed purport 
to be passed under s. 144 or s. 145 and the 
Sub-Divisional Magistrate apparently desir- 


. -ed to avoid “issuing orders under s. 144 bẹ- | 
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cause this Court had set aside a similar 
order, and also to avoid taking proceedings 
under s. 145 to which the order of this 
Court pointed but which besides being 
troublesome too often lead to nothing, 
as they have to be set aside on techni- 
eal grounds. But actually the order 
passed differs little from the previous 
order which was set aside by this Court. 
(except in the fact that it does not purport 
to be made under s. 144) and that order was 
set aside on the ground that though passed 
under s.144 it was actually one contemplat- 
ed by s. 145 which was passed without 
observing the formalities indispensable 
under the provision, It is difficult to see 
that the order now challenged is anything 
else than a thinly disguised order under 
s. 145. In substance though not in form 
the Sub-Divisional Magistrate took action 
under the Cr.P.C. and once again passed an 
order under £. 145. He decided a question 
of disputed’ possession and forbade inter- 
ference with the possession of the party in 
whose favour he. decided, directing the 
opposite parties to the Civil’ Court. He 
could not do this executively. The mere 
fact that he proposed to enforce his order 
by action under g. 107 of the Cr. P. O. in- 
stead of by a prosecution under s. 188 of 
the Penal Code hardly affects the matter. 
A similar reference to s. 107 had been made 
in the illegal order under s. 144 which 
this Court had set aside. Iam constrained 
to the conclusion that the Sub-Divisional 
Magistrate acted judicially and passed with- 
out jurisdiction an order which he could 
only pass under s. 145. 

The Rule is made absolute and the order 
of the 14th January is set aside. It is of 
course open to the Migistrate to take any 
proceedings to keep. the peace which are 
warranted by law, but he must face the 
position squarely and realise that an order 
comtemplated by s. 145 cannot be passed by 
a short cut such as was taken in the present 
instance. 


Z. K. Rule made absolute. 
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MADRAS HIGH COURT. 
REFERRED Triak No, 47 or 1924 
AND. 
Criminal APPEALS Nos. 297 AND 337 
oF 1924. ` 
October 23, 1924. 
Present:—Mr. Justice Krishnan. 
.[On a difference of opinion between 
Mr. Charles Gordon Spencer, Officiating 
Chief Justice, and Mr. Justice Reilly.] 
In re GAM MALLU DORA alias 
MALLAYA AND oTaprs--AccuseD— 


APPELLANTS. 

Criminal Procedure Code (Act V of 1898), ss. 285, 
889-—Penal Code (Act XLV of 1860), s. 121—Waging 
war against King-—~Various incidents on various dates 
—Continuing offence—'Same transaction’ —-Joint trial 
of persons accused of various acts, legality of. 

Six persons were jointly tried for the offence of 
waging war against the King, by attacking and loot- 
ing anumber of Police Stations on various dates and 

by attacking the forces of the Crown at various 

places on different occasions. It was shown that one 
of the’ accused joined the party waging war only long 
after some of the other accused had ceased to be mem- 
bers of that party. But all the accused were found 
to be followers of one leader animated throughout 
with the same motive of overthrowing the British 
Government : s 

Held, Per Spencer, Offg. C. J. and Krishnan, J., 
(Reilly, J., dissenting) that the various incidents which 
constituted the waging of war were parts of the same 
transaction and that the joint trial of the accused was 
justified under s. 239 (L) of the Cr. P. ©. [p. 307, col 2] 

Per Krishnan, J—The question of the legality o 
a joint trial really depends upon the accusation made 
and not upon the result of the trial; provided that 
the accusation is a real one and not a mere excuse for 
a joinder of charges which cannot be otherwise joined. 
[p. 306, col. 2.] 

Abdul Salim v. Emperor, 69 Ind. Cas. 145; 49 C. 573; 
35 O.L. J 279; 26 O. W. N. 680; (1922) A.I. R. (C.) 
107; 23 Cr. L. J. 656, followed. 

The waging of war is a continuing offence begin- 
ning with the first act of war and going on till the war 
is ended in some manner. [ibid.] 

The various incidents ina war may be so discon- 
nected as to form different transactions. But the ques- 
tion whether they form parts of the same transaction 
or must necessarily be held to be different transactions 
has to be judged on the facts of each case. [ibid.] 

The usual tests applied to decide whether different 
acts are parts of the same transaction are proximity of 
time, unity of place, unity of purpose or design and 


continuity of action. #15 is not necessary that all of . 


them should be present to make the several inci- 
dents parts of the same transaction. Unity of place 
and proximity of time are not important tests at all; 
but the main test is unity of purpose. Ifthe various 
acts are done in pursuance of a particular end in 
view and as accessory thereto, they may be treated as 
parts of the same transaction. [p. 307, col. 1.] 

Per Spencer, Offg. C. J —When a series of acts are so 
connected by community of purpose and continuity 
of action as to form not only one transaction but a 
single offence, proximity of time between the perform- 
ance of the various acts composing that offence not be- 
ing ‘the sole test of the unity of the transaction, 
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s. 235 of the Qr. P.O. authorizes persons accused 
of doing those acts to be charged and tried at one 
trial for them all. Section 239 (d) of the Cr. P. O. 
authorizes the trial of more persons than one on one 
charge and at one trial if they are accused of different 
offences committed in the course of the same trans- 
action, [p. 299, cols. 1 & 2.] 

Intervals of time between the commission of a 
reries of acts do not necessarily import want of con- 
tinuity when the aims of those jointly tried have 
throughout been directed to one and the same objec- 
tive. [p. 299, col 2.] k 

The waging of war is essentially a continuing offence, 
in which several incidents, which may in themselves 
be separate offences, may be comprised. [p. 299, col. 1.] 

Rebellion implies a state of being rather than the 
doing of any act, although for a conviction it is neces- 
sary to prove that some overt act was committed by 
the-offender. Rebellions and wars continue until they 
are suppressed by capture or destruction of the rebel 
forces or by the rebels laying down their arms and 
making their submission as subjects to their Sovereign 
and receiving his pardon. [ibid.] 


Per Reilly,J. (dissentiente.)—The charge in a Sessions 
trial must be based on evidence given before the Com- 
mitting Magistrate. A misjoinder of persons cannot be 
escaped by deliberately making the charge wider than 
the evidence produced to support it, in order to repre- 
sent all the persons tried as accused of all the offences 
or incidents included, though thera is no prospect 
nor intention of proving more than that each is guilty 
of some of them. [p. 303, col. 1] ` 

A non-continuing offence is necessarily one transac- 
tion: a continuing offence may or may not be so; 
persons accused of the same continuing offence may 
be tried together so far as their offence is confined to 
one transaction. [p. 304, col. 1.] 

An offence cannot be treated as necessarily one 
transaction— merely because it is a continuing offence. 
On the contrary s. 239 of the Cr. P. O. implies that a 
continuing offence may embrace more than one trans- 
action, but only so far as it is concerned with one trans- 
action, can more persons than one be tried together 
for it. The section allows the Court to try several 
persons together for the same continuing offence of 
waging: war within the limits of one transaction but 
not if the offence alleged còvers more than one trans- 
action. Under s. 239 (d) several persons may be charg- 
ed and tried together when accused of different offences 
committed in the course of the same transaction; but 
“transaction” there must have the same meaning as in 
s. 239 (a). [ibid.] 

The provisions of the Cr. P. C. regarding charges 
are designed to simplify and define within reasonable 
limits the charges that may be tried at one and the 
same time and so avoit the embarrassment of the ac- 
cused. [p. 304. col. 2; p. 305, col. 1.] A 

It is very desirable that Public Prosecutors and the 
Courts should give full effect to the spirit of the pro- 
visions of the Or. P.C. instead of. straining them to 
cover doubtful cases. [p. 305, col. 1.] 

The general rule is laid down in's. 233 of the Or. P. 
C. that for every distinct offence there shall be a sepa- 
rate charge separately tried. The principle is that 
the accused person shall have a simple allegation tó 
meet and the Courta clear issue to try. But to the 
general rule certain exceptions are made in ss. 234, 239, 
All these exceptions can, however, be interpreted so 
as not to conflict with the general principle that the 
accused should not be perplexed and the Court 
should not be: confused by complicated or numerous 
or disconnected allegations. In ‘interpreting theng 
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exceptions it must never be forgotten that they are 
exceptions to the general rule and, therefore, to be 
interpreted -with strictness and, so far as they affect 
the defence of accused persons, with the utmost strict- 
neéss. [p. 304, col. 2.1 

| Itis entirely wrong to approach the interpretation of 
the word “transaction” in s. 235 or s. 239 of the Cr. P. 
C.-with the idea of ascertaining how far etymologically 
it will extend, how far the thread of continuity im- 
‘plied in it can be stretched, how far its meaning can 
‘pe strained without an obvious break down. [ibtd.] 
“The word “transaction” in ss. 235 and 239 of the Code 
must not be interpreted inany special or artificial or 
‘conventional or technical way but as itis ordinarily 
used by men of education and common-sense. If you 
cannot speak of a series ofevents as a transaction in 
the ordinary sense in which that word is used, you can- 
not try a number of persons together in respect of 
those events by attributing a special and unusual mean- 
ing to the word in s. 239 of the Code. [p. 305, col. 1.] 
. The ordinary meaning of the word “transaction” 
cannot be stretched so as to make it embrace all the 
incidents of a long continued rebellion spread over a 
wide area and extending over'many months. [ibid.] 


` IN RÊFERRED TRIAL No. 47 or 1924. ~ 

Trial referred by the Court of the Agency 
Additional Sessions Judge, Waltair, for 
. confirmation of the sentence of death passed 
upon the said lst Accused in Case No. 10 
of the Calender for 1924, ; 
IN“ CRIMINAL APPEALS Nos. 297 AnD 337 oF 1924. 
_ Appeal by accused Nos.2 to 6 against 
an order of: the Court of the Agency Addi- 
tional Sessions Judge, Waltair, in Case No. 
10: of the Calendar for 1924, 
|. These cases coming on for hearing onthe 
8th and 9th September 1924, respectively, 
after service of notice on all the accused, 
upon perusing the petitions of appeals and 
the record of the evidence and proceed- 
ings before the said Court of Session and 
upon hearing the arguments of Mr. P: 
Markandeyulu, engaged for the defence 
of the Ist Accused under Government 
order, dated the 17th December 1884, 
No, 38273, Judicial, and of the Publie Prc- 
secutor on behalf of the Crown, and 
Counsel not appearing on behalf of the 
appellants in Criminal Appeal No. 337 of 
1924, and the cases having stood over for 
consideration till the 23d of September 
` 1924, the Court (Mr. Charles Gordon Spencer 
Officiating Chief Justice, and Reilly, J.) 
delivered the following 


JUDGMENT. ~ 
. Spencer, Cffg. COC." J.—The six 
appellants before us form the third batch 
of persons tried for complicity in the Viza- 
gapatam-Godavari rebellion which broke 
‘out in August 1922. The Agency Addi- 
tional Séssieons Judge has convicted them 
all.of.offences.punishable under es, 121, 


GIRA Dees ee 


In re- -GAM MALLU DORA: 


[99 I, C, 1925] 


121-A, 122, 143,147 and 148, Indian Penal 
Code, and he has convicted only the first 
and third appellants of an offence under 
s. 397, and the rest of offences under s. 395, 
Indian Penal Code, and has sentenced the 
Ist accused to death and the other five to 
transportation for life. 

The first thing to be considered is whe- 
ther the charge is in order both as regards 
the unrepresented appellants, accused 
Nos. 2 to 6, andas regards the first appel- 
lant, although his Vakil has not raised the 
defence that the conviction of his client 
is bad for misjoinder ; nor does it appear 
that misjoinder of charges was made the 
ground of any objection when the appeals 
of the batches already disposed of were 
heard. There are eight counts in the 
charge. Of the first two counts one con- 
sists of a charge for-waging war and 
another of a charge for attempting to wage 
war, which all form parts ofs.121 by the 
definition in the Code. It was unnecessary 
to have two counts for the same offence 
seeing that the dates and places are the 
same. Then the third count is that the 
accused conspired to wage war—an offence 
under. s. 121-A—and the fourth is that they 
collected arms and ammunition—an offence 
under s. 122. It was unnecessary to have 
these counts in the charge as there was 
clear evidence that these men did much 
more than merely conspire and make pre- 
parations for war. The fifth eharge re- 
lates to the murder of eight Police Officers. 
The accused have all been acquitted of 
this charge and it is unnecessary to consider 
it further. “The sixth count that “ you 
and others did loot the Police Stations 
‘above-mentioned”—(of which there aré 
eight) on dates not specified—and that you 
“did extract supplies of food and other 
articles by force or threats from the vil- 
lagers of various villages” on dates not 
specified, is too vague. Each looting ofa 
village or Police Station should have been 
treated as a separate offence if it was 
intended to try any or @ll of the accused 
for dacoity apart from waging war. The 


- convictions of the Ist and 3rd accused 


under s. 397—dacoity armed with a danger- 
ous weapon—and of accused Nos. 2, 4, 5 
and 6 under’s. 395 of dacoity, must bė 
quashed, as the charges did not give them 
sufficient notice and particulars of what 
they had to meet: but the validity of the 
conviction under s. 121 is not affected by 


‘the striking off the convictions. for other 
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offences forming component parts of the 
offence of waging war, and the accused 
cannot be said to have been prejudiced in 
their defence on the charge for waging 
war, as the acts of dacoity were all merely 
some of a series of incidents which went 
to make up the continuing offence of 
waging war within the meaning of s. 235 
(8), Or. P. ©. | 

The Judge has not passed separate sent- 
ences for each offence. The combined 
, sentence of transportation for life imposed 
for the offence under 5.121 cannot be re- 
duced in the case of those accused against 
whom there is evidence of participation in 
that crime, as that sentenceis the minimum 
prescribed by law under s. 121. ` 


It was decided by Oldfield and Ramesam, 
JJ.,-in one of the appeals arising out of. 
the Malabar rebellion, Referred Trial No. 80 
of 1922, that the waging of war (or “ adher- 
ing tothe King’s enemies” as treason is 
sometimes described in England) is essen- 
tially a continuing offence, in which several 
incidents, which may in themselves be 
separate offences, may be comprised. I 
see no reason to think it is otherwise. 
Rebellion implies a state of being rather 
than the doing of any act, although fora con- 
‘viction itis necessary to prove that some 
overt act was committed by the offender. 
Rebellions and wars continue until they 
are suppressed by capture or destruction 
of the rebel forces or by the rebels laying 
down their arms and making their sub- 
mission as subjects to their Sovereign and 
receiving his pardon. What was held by 
the Privy Council in Subrahmania Ayyar 
v. King-Empreror (1) to vitiate-a trial was 
the joinder of more than three offences of 
bribery and extortion extending over 23 
years at one trial without separate charges 
for each offence as that was a direct con- 
travention of ss. 233 and 234, Cr. P.O, When 
å series of acts are so connected by com- 
munity of purpose and continuity of action 
as toform not only gne transaction but a 
single offence, proximity of time between 
the performance of the various acts com- 
posing thit ofanca not being the sole test 
of the unity of the transaction, s. 235 
authorizes persons accused of doing those 
acts to be charged and, tried dat one trial 


25 M. 61; 23 I. A. 257; 11 M. L. J? 233; 3 Bom. L. 
W. N. 833; 2 Weir 271; 8 Sar. P. O. J. 
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for them all—vide-Emperor v. Sherufallt. 
(2) and Emperor v. Daito Hanmant Shaha- 
purkar (3) which lay down the principle - 
that intervals of time between the commis- 
sion ofa series of acts do not necessarily: 
import want of continuity when the aims 
of those jointly tried have throughout been 
directed to one and the same objective, and: ° 
Choragudt Venkatadri v. Emperor (4). 
Subrahmania Ayyar v. King-Emperor (1): 
was not a case of misjoinder of persons. 
Section 239, Cr. P. O. (as amended), el. (d), 


- authorizes the trial of more persons than one. 


on one charge and at one trial: if they are 
accused of different offences committed: 
in the course of the same transaction. If 
an offence isa continuing one, I do not 
find any real difficulty in regarding it as: 
a continuous transaction. In the course of 
committing a continuing offence like wag- 
ing war there may be many minor incidents: 
which of themselves constitute different. 
offences. To take the example of another 
offence of a continuing nature, the offence of 
being a member of an unlawful assembly (5. 
143, Indian Penal Code), the members of it 
may commit several acts which amount of 
themselves to separate offences, and while 
s. 149 provides that they are not responsible 
for offences committed by the general body. 
before those individual persons join or 
after they leave the body,:I have never 
heard it suggested that all the members 
cannot be tried at one trialfor the main 
offence under s. 143 as well as for those 
other offences which have been committed, 
by any member in pursuance of thé com- 
mon object during the time when they 
were present in the assembly. To take 
another instance of a continuing offence— 
culpable homicide by starving a child to 
death by persons legally bound to maintain. 
it illegally omitting to feed it—the acts or 
rather omissions might extend over a long 
period with occasional interruptions dur- 
ing which food might be given, closed by ~ 
the culminating event of the child’s death, 
and yet the whole would be one transac- 
tion with a single objective. It would be 
absurd to charge the guardians for with- 
holding food from the shild only on the 
day of its death when the cause of death 
was continuous and systematic starving. 


(2) 27 B. 135; 4. Bom. L. R. 930. 

(3) 30 B. 49; 7 Bom. D. R. 633; 2 Cr. L. J. 578. - 4 

(4) 5 Ind. Cas. 847; 33 M. 502; (1910) M. W. N. 65; 7 
M. L. T, 299; 20 M. L. J. 220; 11 r. L, J. 258, 9 
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In the present case the matter is simplifi- 
ed by the fact that the accused are charg- 
ed not merely for committing several 
offences in one transaction, but for the same 
offence, in which several other oifences are 
combined, thus bringing the case within 
the scope of s. 235 (3). Accused Nos. 4 and 6, 
according to the evidence, only took part 
in the second campaign; the first incident 
of which was the looting of Anantagiri 
village on 10th March 1923 and the last the 
attack on Poderu Police Station on 22nd 
September 1923. There is no evidence that 
accused Nos.4 and 6 took part in the first 
campaign which lasted from August 1922 
to November 1922. There was an interval 
between November 1922 and March 1923 
during which no overt acts on the part of 
the rebels were reported. Thesetwo accus- 
ed were only seen in the company of other 
rebels after the Ist May 1923. The fifth 
accused was first seen by P. Ws. Nos. 61 
and 62 at Chintalapoody on the 30th Octo- 
ber 1922 upon which occasion constables 
were captured by the gang and Govern- 
ment rations looted. As the rebel gang 
led by Srirama Raju did not cease their 
operations or make their submission during 
the period in which these accused are 
charged with committing acts of waging 
war, [ donot think that it was illegal to 
charge and try them simultaneously for 
the same offence of waging war under s. 
121, Indian Pehal Code, with other mem- 
bers of the gang who were inspired by a 
common object of subverting the Govern- 
ment and destroying its forces, “offence” 
being defined in s. 4 (1) (0), Cr. P. C., as an 
act made punishable by law, and, “act” 
being defined in s. 3 (2) of the General 
Clauses Act, as including a series of acts, 
so that an offence is really an-act or series 
of acts made punishable by law. The 
charging of accused Nos. l and 2 with the 
attack on the Police Station at Paderu, 
which took place after these two accused 
had been arrested and kept in custody, 
and the charging of accused Nos. 4 to 6 
with attacking Chintapalli and other Police 
Stations, which were looted before these 
men joined the rebel gang, were pieces of 
carelessness which should have been avoid- 
ed; but I cannot hold that it vitiated their 
trial for waging war so long as there was 
evidence .to prove that they took part in 
attacking other Police Stations and villages 
which were properly mentioned 
charges actg of waging war. I think, how- 
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ever, that accused Nos. 4 and 5, who looted 
no Police Stations and fought in no engage- 
ments with the forces of the Crown, must 
have been prejudiced by not being inform- 
ed in the charge what acts of theirs con- 
stituted waging war specifically, and what 
charges they had to meet, and I consider 
that the conviction of these two accused 
should be quashed and that they should 
ba, re-tried by the Additional Sessions 
Judge upon properly drawn up charges, 
having reference to the part they took in 
specified incidents within the dates mention- 
ed in the charge under s. 121. 


The accused were all acquitted on the 
8th count in the charge of mischief by fire 
by burning the Government rest-house at 
Koyyur and the sheds at Gudem. It is 
unnecessary to say more about that offence. 


As regards the sixth accused the earliest 
incident about which thereis any evidence 
of his participation in the rebellion is the ` 
attack on Paderu Police Station on the 
22nd of September 1923, which occurred 
after the arrest of the first accused on 
the 18th September and the second accused 
on the lith of September. As the con- 
tinuance of the offence of waging war does 
not depend on the presence of. particular. 
rebels in the rebel band and as there is 
evidence that the gang continued under the 
leadership of Srirama Raju even after some 
of his adherents were killed and captured, I 
donot find the charge and trial of this 
accused along with other participators in 
the offence unders. 121 to be illegal—vide 
s. 239, cls. (a). and (d). If the leader, 
Srirama Raju, who'was present throughout 
both campaigns, had been on his trial along 
with these accused, could it be said that 
any of those who joined his following at a 
later stage of the rebellion, could not be 
tried along with those who deserted him at 


- an earlier stage, seeing that all were charged 


with having committed the same main 
offence of waging war under his leadership 
at one time or another? T think not. Then 
on what principle, it may be asked, does 
Srirama Raju’s absence from the dock alter’ 
the position of those who are present? I 
do not understand cl. (a) of s. 239 as 
applying only to offences of a continuing 
nature. Supposing two murders were com- 
mitted in the course of one transaction and 
that A took part in both but B in the first 
only, A and B could be tried jointly for 
the same offence, viz., murder, but- the 
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charge would contain two counts against A 
and only oue against B. 
As regards the merits of the conviction, 
there is overwhelming evidence against 
the first accused that he took part in the 
attacks on the Police Stations of Chinta- 
palli, Krishnadevipeta, Rajavommangi, Ad- 
datigala, Chodavaram, Annavaram and 
Malkanagiri in the depositions of P. Ws. 
Nos. 6, 7, 9, 11, 36, 13, 43, 44, 49, 53, 54, 56, 
71, 86 and of other acts of violence which 
are spoken to by P. Ws. Nos. 90, 91, 
39, 41, 40, 48, 117, 59, 60, 72, 64, 82, 96, 
100 and 65 and other witnesses. His name 
is mentioned in Exs. S, XX, ZZ, GGG, 
UUU (2), TT (1), BBB (1), T (12), VVV, 
XXX, but not in Exs. T, VV (1), SS (2), 
CCC and AAA. Of these witnesses some 
speak to the same occasion but most of 
them to different occasions. The cumula- 
tive effect of this evidence is very great 
aad leaves no room for doubt that the first 
accused committed the offence of waging 
‘war. P. Ws. Nos 6,7, 9, 36, 49, 56, 62, 63, 
39 and others say that the first accused was 
a leader or sirdar under Srirama Raju 
and carried a gun (some say a'303 rifle) and 
posted guards. P.Ws. Nos. 23 and 24 say 
that he was among those who fired at the 
Police at Onjeri ghat where a constable 
was killed. The school-master of Gudem, 
P. W. No. 8, says that he was one of the 
leaders who persuaded people to join the 
. rebels There is not much evidence that 
he organized the rebellion, but there is a 
large amount of evidence that he took a 
leading part in it including the cutting of 
P. W. No. 90's ear. In his appeal petition 
and his statement to the lower Gourt he 
- pleaded that he remained with Srirama 
Raju under compulsion and that guards 
were set to prevent him from running 
away, Several of the accused in this case 
have excused themselves on the plea that 
they were made to help the rebels. If all 
these pleas were true the band could not 
have held together for one day. As observ- 
ed in the judgmefits disposing of the 
‘appeals of those previously convicted, the 
nature of the country made escape easy. 
It is impossible to believe that the leader 
of the rebellion had enough staunch fol- 
lowers to spare to guard thosedn his band 
who were unwilling to remain with him if 
so many wished to desert. 
There can be no doubt of the guilt of 
the first accused. His conviction should, 
in my opinion, be confirmed and seeing that 
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-he was a ringleader among the rebels and 


probably was one of those who took life at 
Onjeri, if not at other places, the sentence 
of death imposed on him, I think, should 
also stand. 

As regards accused Nos. 2, 3 and 6,. we 
have been referred to the evidence connect- 
ing them with the offence which’ is 
tabulated at the end of the judgment. The 
2nd accused was seen by P. W. No. 9 
and another witness carrying an ammuni- 
tion box but he was also seen by 
P. W. No. 11 patrolling with agun and 
a sword; so it appears that he was found 
competent and willing and so was promoted 
to a post of greater trust under the leader 
of the band. I find that there is ample 
evidence to convict all these accused of 
the offence of waging war. The sentence 
imposed on them is the minimum allowed 
by the Code. Their appeal should, in my 
opinion, be dismissed, but as my learned 
brother is of opinion that the conviction 
of accused Nos. 1, 2, 3, 4, 5 and 6 is bad, 
the case will be laid before a Third Judge l 
under s. 429, Cr. P. U. 

Reilly, J.—With great respect I find 
myself unable toagree with my Lord in 
this matter, I regret this extremely, not 
only because I recognize that my Lord’s : 
opinion is likely to be of much more value 
than my own, but also because, if my view is 
adopted, it will involve throwing away the 
time and labour spent on this case in the 
Sessions Court for reasons not directly 
connected with the guilt or innocence of 
the accused. 

Eight charges were framed against the 
six accused who are the appellants 
before us. On two of these charges all 
of them were acquitted. Onthe remain- 
ing six charges all of them were convicted, 
on charge No. 6 accused No. land 3 being 
convicted of using deadly weapons in 
dacoity, punishable under s. 397, Indian 
Penal Code, and the rest being convicted 
of dacoity Dae under s. 395, Indian 
Penal Code, 

Charge No. Lis that all the six accused 
waged war against the King Emperor, an 
offence punishable under s. 121, Indian 
Penal Coie. Seventeen separate incidents, 
said to have occurred within dates more 
than 15 months apart, are mentioned in 
the charge, and at first sight it might > 
appear that the Sassion3 Judge intended. 
to charga the accused with that number 
of successive offences of waging war, which 
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Would offend against the rule that no one 
can be tried at one trial for more than 
three separate offences of the same kind 
for even for three such offences if not 
committed within a year. But it was decid- 
ed in Referred Trial No. 80 of 1922 that the 
offence of waging war, punishable under 
s. 121, Indian. Penal Code, isa continuing 
offence, and I am content to follow that 
decision. I agree that charge No. 1 is not 
illegal by reason of contravening s. 234, 
Gr. P. C., by mentioning more than three 
offences spread over a period longer than 
a year. 

“But, in my opinion, there are other fatal 
‘defects in charge No. 1. The charge is 
to the effect that all the six accused be- 
fween 22nd August 1922 and 18th Decem- 
ber 1923 attacked and looted and attempt- 
ed to loot eight specified Police Stations 
. and attacked the forces of the Crown at 

nine specified places “and did thereby wage 
war against the King-Emperor, committing 
offences punishable ,unders, 121, Indian 
Penal Code.” No date is given for any 
of the 17 incidents mentioned. It is clear 
from the wording of the charge that the 
waging of war with which the accused 
are charged is in respect of the 17 incidents 
: specified. Mr. Adam urges that, as waging 
war is a continuing offence, it would have 
been quite legal to charge the accused 
with: waging war within certain datesand 
in a certain area without mentioning any 
particular incident. That may beso. But 
in this case particular incidents have been 
_ specified, and the accused have been in- 
formed by the charge that is the accusa- 
-tion that they took partin those incidents 
which they have to meet, The incidents 
have not been mentioned in the charge as 
instances of their waging war or as illustra- 
tions of the way they did it: it is alleged 
against them that they took part in those 
incidents and thereby urged war. The pro- 
gecution have, therefore, to prove that the 
accused took part in those particular 
incidents or in some of them. If they fail to 
prove against any particular accused that he 
took part in any of those incidents, that 
accused must be acquitted on this charge, 
Evidence that he took part in other inci- 
dents of the rebellion might be used to 
corroborate, evidence thathe took part in 
. hege- incidents or some of them but by 
itself cannot prove him guilty on the 
eharge as framed. No evidence has been. 
wroduced-that accused No. 4.or accused No. 5. 
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had anything to do with any of the 17. 
incidents mentioned- in this charge. In 
my opinion, acsused Nos. 4and 5must, there- 
fore, be acquitted on this charge. It may 
be possible to try them again for waging. 
war by taking part in other incidents of 
which evidence has been given but which 
are notincluded in this charge; but with 
that we are not now concerned. 

A less simple question is whether it was 
legal to try accused No. 6 with accused Nos. 
1,2 and .3 on charge No.1. The evidence 
against accused No. 1 on this charge is that 
he took partinattackson six Police Stations, 
the earliest being the attack on the 
Chintapalli Station on 22nd August 1922 
and the latest that on the Malkannagiri 
Station on the llth June 1928; and that. 
he also took part in the attacks on the’ 
forces of the Crown at Onjeri and Damana- 
1922 and 24th 
September 1922, respectively. The evidence 
against accused No. 2is that he took part 
in the attacks on two Police Stations on 23rd 
August 1922 and 19th October 1922 res- 
pectively and in the two attacks on the forces 
of the Crown at Onjeri and Damanapalli 
in September 1922. The-evidence against 
accused No. 3 is that he took part in the at- 
tacks on three Police Stations between 23rd 
August 1922 and llth June 1923 and in 
the attacks at Onjeri and Damanapalli in 
September 1922. There is also evidence that 
accused No, lwas arrested on 18th Septem- 
ber 1923 and accused No. 2 on lth Septem- 
ber 1923. Theearliestand only incident men- 
tioned in charge No. 1 in respect of which 
there is any evidence against accused No. 6 
is the attack on Paderu Police Station | 
on 22nd September 1923. That attack was 
more than three months after the latest of 
the 17 incidents mentioned in the charge in 
which according to the evidenceaccused No. | 
1 or accused No. 3 took part and 11 months 
after the latest of the incidents in which 
accused No. 2 tock part. It was also after 
the dates on which accused Nos. ] and 2 had 
been arrested and had disappeared from 
the scene. The finding of the Sessions 
Judge is that accused No. 6 only joined the 
rebels about 29th August 1923. One 
witness, P. W. No. 112, mentions that 
accused Ne. 6 was present when rice was 
extorted by some rebels at Bodatharam- 
palem in April 1923. But apparently. 
heither the prosecution nor the Judge 
relies on: that evidence. Thereisno sug- 
gestion that the prosecution at any stage, 
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-had evidence, which failed for any reason, 
that accused Nos. 1,2, 3 or 6 took part in any 
-of the 17 incidents other than those I have 
‘mentioned in respect of them. We must 
-take it that the prosecution case was that 
‘they took part only in those of the 17 
incidents respectively. The question is 
could accused No. 6 be tried legally for 
waging war at Padern on 22nd Septem- 
her 1923 with accused Nos. 1 and 2, who by 
‘that date had been arrested and had dis- 
-appeared from the scene, with accused. Nos. 
-| and3, who were charged with commit- 
‘ting other acts of war but none later 
than June 1923, and with accused No. 2, 
who was charged with none later than 
October 1922. I speak ofaccused Nos. 1 and 3 
not being charged with any act later 
-than June 1923, and accused 2 with 
none later than October 1922 because the 
‘mere inclusion in the charge framed by 
-the Sessions Judge of allegations that accus- 
‘red Nos, 1, 2 and 3 took part in the attacks 
on Paderu and other Stations, ete., which 
-the prosecution had no intention of proving 
and knew in respect of Paderu Station 
to beuntrue so far as accused Nos. 1 and 
2 are concerned, or of allegations that 
accused No. 6 took part in incidents earlier 
than the date when according to their 
case he joined the rebels cannot help 
the prosecution. If the prošection has 
evidence and sets out to prove that A, B 
and C has each committed a separate 
murder, their joint trial cannot be made 
legal by framing a charge that all of them 
committed all three murders. The charge 
“in a Sessions trial must be based on evi- 
‘dence given before the Committing Magis- 
‘trate. A misjoinder of persons cannot be 
escaped by deliberately making the charge 
‘wider than the evidence produced‘to support 
it in order to represent all the persons 
tried as accused of all the offences or 
incidents included, though there is no 
prospect nor intention of proving more 
than that each is guilty ofsome of them. 
It may be noticed in passing that apart 
from any legal defecf in it charge No. 1 has 
been framed with so little care that it in- 
cludes one attack on a Police Station and 
7 attacks on the forces of the Crown with 
which there is no evidence to connect any 
of the accused in this case. Remembering 
that waging war has been held to be a 
continuing offence, the utmost that charge 


No. 1 can be taken legally and effectively to` 


allege against accused Nos, 1, 2, 3-and 6 is 
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that. accused No. 1 waged war from 22nd 
August 1922 to 11th June 1923, that accused 
No. 2 waged war from 23rd August 1922 to 
19th October 1922, accused No. 4 from 23rd 
August 1922 to llth June 1923, and 
accused No. 6 only on 22nd September 1923. 
When the dates are set out like that, it is 
certainly a very surprising charge. 

Ithink it is clear—and I understand 
that to be also my Lord's view—that the 
trial of accused No. 6 on charge No. 1 with 
accused Nos. 1, 2 and 3 can be legal only if 
the attack on the Police Station at Padéru 
on 22nd September 1923 can be treated as 
part of the same transaction as that in 
which accused Nos, Land 3 were engaged: in 
June 1923 and earlier and accused No. 2 on 
and before 19th October 1922, the date 
of the attack on the Rampa Chodavaram 
Station, the last of the 17 incidents in which 
accused No. 2 is shown to have taken part— 
an incident which occurred 10 months before 
accused No. 6is shown to have joined the 
rebellion. These widely separated incidents 
can only be treated as parts of one transac- 
tion within the meaning of s. 239, Cr. P.C., if 
the whole insurrection can be treated as one 
transaction in that sense. Is that a fair or 
reasonable interpretation of the word “trans- 
actién” as used in that section? If that 
interpretation is to be adopted, then’ 10 
rebels might be tried together for 10 
separate acts committed by them respec- 
tively at separate times and places over a 
period of many years if only they were all 
committed in furtherance of the same re- 
bellion. In my opinion “transaction” ag 
used in s. 239, Cr. P. O., must mean some- 
thing less wide than that. It has been 
suggested that, if waging war is a continu- 
ing offence and that offence may continue 
for a Jong period, then, so long as it con- 
tinues and, however, many incidents it 
embraces, it must be one transaction within 
the meaning of the section. L must admit that 
at first sight that argument attracted me. 
But, with respect, an examination of the 
section, I think, shows that it is unsound. 
The first class of persons whom the section 
allows to be charged and tried together are 
“persons accused of the same offence com- 
mitted in the course of the same transac- 
tion.” There is something rather curious 
about those. words. What isthe meaning 
there of the words “in the course of the 
same transaction”? The provision relate; 
not to persons accused of the same kind 
of offence, but to persons accused of the 
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same offence. Would it not have been 
enough to provide that persons accused of 
the same offence may be charged and tried 
together? What is the meaning of adding 
the qualification “committed in the course 
of the same transaction"? We cannot treat 
those words as meaningless or redundant— 
at least we are not at liberty to do so until 
we are satisfied that it is impossible to 
attach any significance to them. Now, if 
we apply this provision to non-continuing 
offences, that is, offences embracing only 
one incident, such as murder, we cannot 
reasonably speak of two persons being 
accused of the same -murder commit- 
ted in the course of the same transac- 
tion. If we do so, the words ‘“commit- 
ted in the course of the same transac- 
tion” are clearly redundant and add 
nothing to the meaning. But, if we apply 
the provision toa continuing offence, it is 
possible to give a meaning to those words. 
Applied to a continuing offence they will 
have a meaning if we read “committed in 
the course of the same transaction” as having 
a restrictive effect. A non-continuing offence 
is necessarily one transaction : a continuing 
offence may or may not be so: persons accused 
of the same continuing. offence may be tried 
together so far as their offence is confined 
- to one transaction. if the provision is in- 
terpreted in that way, it has an intelligible 
and practicable meaning. In my opinion it 
must be so interpreted. Ifthat interpretation 
is correct, an offence cannot be treated as 
necessarily one transaction—merely because 
it is acontinuing offence. Onthe contrary the 
section implies that a continuing offence 
may embrace more than one transaction, 
but, only so far as it isconcerned with one 
fransaction, can more persons than one be 
tried together for it. Ifwe apply this to 
waging war, the section allows usto try 
several persons together for the same con- 
tinuing offence of waging war within the 
limits of one transaction but not if the 
offence alleged covers more than one trans- 
action. Under s. 239 (d) several persons 
may be charged and tried together when 
accused of different offences committed in 


the course of the same transaction; but- 


“transaction” there must have the same 
meaning as ins. 239 (a). 

We must return to the question whe- 
ther an insurrection including many differ- 
ent incidents and extending over a long 
period can be regarded as one transaction 


within the meaning of s, 289, Cr, P. O. I 
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can find no reported case in which “transac 
tion” has been given so wide a meaning. 
It can hardly be denied that in ordinary 
parlance no one would think of speaking 
of a long-continued insurrection as a trans- 
action. Is there anything in the section or 
the connected sections or the Code to 
justify us in giving the word so extended 
a meaning? The general rule is laid down 
ins. 233 of the Code—for every distinct 
offence there shail be a separate charge 


- Separately tried, The principle obviously 


is that the accused person shall have asimple 
allegation to meet and the Court a clear 
issue to try. But to the general rule certain 
exceptions are made. One person may be 
tried at one trial for three offences of the 
same kind committed within a year (s. 234); 
one person may be tried at one trial for 
several offences forming parts of the same 
transaction (s. 235); one person may be tried 
at one trial for several offences or for alter- 
native offerces if it is doubtful which of 
those offences the facts which can be proved 
will constitute (s. 236); and lastly more 
persons than one may be tried together at 
the same trial forthe same offencecommitted 
in the course of thesame transaction, forthree 
offences ofthe same kind committed by them 
jointly within a year, for different offences 
committed in the course of the same transac- 
tion, ete., (s. 239). The object of intro- 
ducing these exceptions to the general rule 
is to prevent unnecessary duplication of pro- 
ceedings. On examination it will be seen 
that all these exceptions can be interpreted . 
so as not to conflict with the general , 
principle that the accused person 
should not be perplexed and the Court 
should not be confused by complicated or 
numerous or disconnected allegations. In 
interpreting these exceptions it must never 
be forgotten that they are exceptions to the 
general rule and, therefore, to be interpret- 
ed with strictness and, so far as they affect 
the defence of accused persons, with the 
utmost strictness. To my mind itis entirely 
wrong to approach the interpretation of 
the word transaction in s. 235 or 239 with. 
the idea of ascertaining how far etymo- 
logically it will extend, how far the thread 
of continuity implied in it can be stretched, . 
how far we can strain its meaning without an 
obvious break down. In Choragudi Venkata- 
driv. Emperor (4), Benson, J., remarked that 
the provisions of the Code regarding charges 
“are designed to simplify and define within 
reasonable limits the charges that may be 
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tried at one and the same time and so avoid 
the embarrassment of the accused * * * 
* * Tt is very desirable that Public 
Prosecutors and the Courts should give full 
effect to the spirit of the provisions of the 
Code instead of straining them to cover 
doubtful cases.” With those observations I 
respectfully agree. Can we consistently with 
the spirit of the Code stretch the ordinary 
meaning of the word “transaction” so as to 
make it embrace all the incidents of a long 
continued rebellion spread over a wide area 
and extending over many months? This case 
itself I think illustrates the mischief of 
such an interpretation. At the trial accused 
No. 6, an ignorant billman, had to stand in 
the dock for more than a fortnight and listen 
to the examination of 96 witnesses before 
a word of evidence was given against him. 
Is it unlikely that at the end of that time 
he was bewildered and befogged about the 
case? Itis clear that the Sessions Judge 
_ himself was confused by the complexity of 
the proceedings, as he fell into the remark- 
able errorof convicting accused No, 4 and ac- 
cused No. 5 on Charge No. 1, though there is 
no evidence at all that they had anything to 
do with any of the incidents included in 
that charge. J am now concerned, however, 
not directly with any prejudice which the 
form of the charge may have caused to the 
accused, but with its legality.. In my 
opinion, the word “transaction” in ss. 235 
and 289 of the Code must not be interpret- 
ed in any special or artificial or conventional 
or technical way but as it is ordinarily used 
by men of education and common sense, 
lf you cannot speak of a series of events 
as a transaction in the ordinary sense in 
which that word is used, you cannot 
try a number of persons together in 
respect of these events by attributing a 
special and unusual meaning to the word 
in 3, 239 of the Code. Can we in any ordinary 
sense of word say that accused No. 2, when 
he attacked the Rampa Chodavaram 
Police Station in October 1922, was engag- 
ed in the same trandaction as accused No. 6 
when he attacked the Padern Police 
Station in September of the following 
year? Tomy mind it is impossible to do 
so. Ifthat view is correct, the joint trial of 
accused No. 2 and accused No 6 was illegal 
and void. Similarily the trial of accused No. 1 
and accused No. 3 withaccused No 6 was 
illegal. There are somewhat similar diff- 
. culties about the trial of accused Nos. 1, 2 
and 3 together; butit js unnecessary to 
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discuss them. If the trial of accused Nos. 1, 
2 and3 with accused No.6 was illegal, we 
cannot exclude accused No. 6 from consider- 
ation and leave the trial of accused Nos. 1, 
2 and 3 to stand good. 

Jn my opinion the convictions of accused 
Nos. 1, 2,3 and 6 on charge No. 1 of waging 
war must be set aside and an order should 
be made for them to be re-tried for that 
offence either separately or, so far as there 
is evidence that they or any of them were 
jointly concerned in incidents of waging 
war which were parts of one transaction, 
together. 

Of the other charges on which the appel- 
lants have been convicted charge No. 2 falls 
with charge No. 1. Charges Nos. 3, 4, 6, and 
7 without any specification of times and 
places are too vague to stand. In my 
opinion the convictions of all the accused on. 
charges Nos. 2, 3, 4,6 and 7 should be set 
aside and thev should be acquitted on those 
charges, as it doesnot appear to be neces- 
sary to try them again for those offences, 





These cases coming on for final hearing 
under s. 429 ofthe Cr. P.C., upon perusing the 
Petitionof Appeal, the record of the evidence 
and prozeedingsof the said Courtof Sessions 
and the judgment of this Court and upon 
hearing the arguments of Mr. P. Markande- 
yalu, engaged for the defence under 
G. O., dated 17th December 1884, No. 3273, 
Judicial, and of the Public Prosecutor on 
behalf of the Crown, and Counsel not 
appearing on behalf of the appellants in 
Criminal Appeal No, 337 of 1924, the Court 
(Krishnan, J.). delivered the following 

JUDGMENT.—This case has been 
referred to me under s. 429, Cr. P. C, 
because of a difference of opinion between 
the learned Judges who heard the appeals 
in the first instance, The learned Officiating 
Oaief Justice was of opinion that the con- 
victions and sentences of accused Nos. J, 2,3 
and 6 should be confirmed and that the 
case against accused Nos. 4 and 5 shonld be 
re-tried ; whereas my learned brother Reilly, 
J., who sat with him, was of opinion that 
the whole trial was vitiated as illegal and 
should beset aside; he directed that the 
4th and 5th accused should be acquitted, 
and that accused Nos. 1, 2, 3 and 6 should be 
ro-tried separately. 

Both the learned Judges were agreed about 
certain minor charges framed against the 
accused. The main point on which they 
differed is on the question of the legality of 


306. In re GAM 
the joint trial of” all the accused chiefly on 
the first count in the charge. Under that 
count the-accused were charged with the 
offence of waging war against the King-Em- 
peror under s. 121, Indian Penal Code. The 
charge says, “That you, the above accused 
. (naming all six of them) did with others, 
at eight places (named) attack and loot 
or attempt to loot the Police Stations there 
and did at other places (named) attack the 
-forces of the Crown and did thereby 
wage war against the King-Emperor.” 
The learned. Vakil for the lst appellant 
(ist Accused) urges that as it has been 
shown by the evidence in the case that the 
6th accused joined the party waging war 
only long after the Ist and 2nd accused 
had ceased to be members of that party 
as they had already been arrested, the 
trial of the 6th accused with the Ist and 
2nd accused and others jointly was not 
justifiable by anything in the Cr. P. C. This 
agrument was rejected by the Officiating 
Chief Justice but has been accepted by my 
learned brother Reilly, J. 

No doubt, as Reilly, J., points out, the 
fundamental rule under the Cr. P. C. is what 
is stated in s, 233 that “for every distinct 
offence of which any person is accused there 
shall be a separate charge, and every such 
charge shall be tried separately; but the 
section itself mentions the exceptions to it 
and refers to ss. 234, 235, 236 and 239. The 
learned Public Prosecutor contends that the 
joint trialof the six persons under s. 121, 
Indian Penal Code, is justified by s. 239 (a). 

There can be,no doubt that there was a 
war being waged in the Rampa District 
and this case has arisen with reference to 
that war; it was started by one Srirama 
Raju who was-the ringleader of the rebels 
from August 1922 when the first attack on 
the Chintalapudi Police Station was made 
and continued for a long time thereafter. 
The question I have to decide is whether 
the six persons who have been tried together 
under the first count are not persons 
accused of the same offence committed in 
the course of the same transaction within 
the meaning of s. 239 (a). There can be 
no doubt whatsoever that they are persons 
accused of the same offence because they 
were all charged under s. 121, Indian 
Penal Code, with waging the same war. 
Then the question is whether we can say 
that. the offence was committed in the course 
of the same transaction so as to fall under 
a 289 (a), 
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The question of the legality of a joint, 
trial, in my opinion, really depends upon 
the accusation made and not upon the 
result of the trial; provided, of course, 
that the accusation is a real one and nota 
mere excuse for a joinder of charges which 
cannot be otherwise charged. It was 
so held in Abdul Salim v. Emperor (5) and 
Iam prepared to followit. It is not pre- 
tended here that there was any conscious 
attempt tó join charges which could not 
otherwise be joined or that the charge as 
framed under count (1) was so framed for 
that purpose. The legality of ‘the joint 
trial in this case has to be judged on the 
accusation and noton what was subsequent- 
ly proved. The charge certainly as worded. 
in count (1) puts all thesix accused on the 
same footing as having committed all the 
various crimes mentioned init in the 
course of the rebellion. The fact that it 
was afterwards shown that some two people 
among the six had by reason of their arrest 
ceased to be members of the party before 
a third man joined it, Ido not think, will 
really affect the question at all. 

The only question we have really to decide 
in the case is whether the various incidents 
mentioned in the charge were or were not 
parts of the same transaction. That the 
offence under s. 121 of waging war is a con- 
tinuing offence has been laid down in this 
Court in Referred Trial No, 80 of 1922. It 
was followed by another Bench of this Court 
in Criminal Appeal No, 1891 of 1922 and 
I am prepared to follow that view. The 
waging of a war is clearly a continuing 
offence, it begins with the first act of war 
and goes on till the war is ended in some: 
manner as pointed out by the learned Offi- 
ciating Chief Justice. It may be, as Reilly, 
J., remarks, that the various incidents in a 
war may be so disconnected as to form 
different transactions. The question whe- 
ther they form parts of the same transaction 
or must necessarily be held to be different 
transactions has to be judged in my view 
on the facts of each case, 

In the present case thére is no reason to 
suppose that the rebellion which was started 
by Srirama Raju and continuously carried 
on. by him and his followers for a con- 
siderable time was anything but asingle 
transaction. “It was carried on throughout 
under his leadership and he and his 
followers were animated throughout with 

(5) 69 Ind. Cas. 145; 49 O. 573; 35 C. L. J. 279; 26 0, 
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the same motive of overthrowing the British 
Government. There was both continuity 
of action and unity of purpose regarding 
the various acts charged against the 
accused. No doubt several places were 
attacked and looted and more than one 
engagement were fought in which some 
‘deaths took ‘place; but I consider that we 
are justified in holding on the facts that 
the whole thing was one and the same 
transaction. The point was -not taken in 
the lower Court and has, therefore, not been 
fully thrashed out. But I agree with the 
learned Officiating Chief Justice that the 
joint trial of the accused for the offence 
under s. 121, Indian Penal Code, is not 
illegal. 

The expression “the same transaction” 
has been tried to be explained in several 
cases which havebeen brought to my notice. 
After all it cannot be said that any very 
satisfactory definition of the words has been 
given. Hach case must be judged, in my 
opinion, on the facts of that particular case. 
Generally speaking I am prepared to follow 
the observations of the learned Judges in 
Choragudt Venkatadri v. Emperor (4) in 
which the effect of the previous , decisions 
has also been considered, as to the meaning 
of the expression. Abdur Rahim, J. 
says that the usual testsapplied to decide 
whether differrent acts are parts of the 
same transaction are proximity of time, 
unity of place, unity of purposeor design 
and continuity of action. It is not neces- 
sary that all of them should be present to 
make the several incidents parts of the same 
transaction. Unity of place and proximity 
of time are not important tests at all; but the 
main test, so far as I can see, is the unity 
of purpose. Continuity of action goes with 
unity of purpose. Ifthe various acts are 
done in pursuance of a particular end in 
view and as accessory thereto, they may, as 
Abdur Rahim, J., observes, well be treated 
as parts of the same transaction. In this 
case there was clear unity of purpose 
and continuity of action in starting and 
carrying on the war. All the accused 
were throughout acting with the same 
purpose of subverting the Government in 
joining the rebellion. In this connection 
it was urged that as there was a lull in the 
operations for three months, as stated by 
the learned Sessions Judge in. para. 8 of 
his judgment, it broke up the war into 
two campaigns and there were, therefore, at 
least two transactions. Ido not think the 
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argument isright as in this case it cannot — 
be said that at the time of the lull the 
rebels had abandoned their idea of fighting _ 
against the Government. They were only 
waiting for a more favourablé opportunity 
of attacking the Government forces. Jam, | 
therefore, of opinion that asa question of `- 
fact, various incidents mentioned in count 
(1) of the charge were parts of the same 
transaction and that the trial of these ac- 
cused together was justified under s. 239 (a). 
It was next contended that a single trial 
under the sixth count of the charge also 
rendered it illegal even if the trial under tke © 
first count was proper. It was urged by 
the learned Vakil forthe lst appellant that 
the charge included more than three 
offences of the same kind committed in the 
course of a year as it charges the accused 
with eight separate dacoities; and, therefore, 
the trial was bad as s. 234, Or. P. ©., justifies 
only ajoinder of three such charges at one 
trial. If there were eight separate and 
independent charges of dacoity against the 
six accused, no doubt the objection would 
be a strong one; but the learned Public 
Prosecutor points out that these charges are 
not separate but are made for offences which 
had been committed in the course of one 
and the same transaction, namely, the 
waging of the war. . That seems to beso as 
the various dacoities were only incidents in 
the course of the war; if the count of waging 
war failed, count No. 6 also would fail. 
Count No. 6 begins by saying “That you and 
others inyour attacks on the Police Stations 
above-mentioned did loot the stations of 
arms,” etc.,the words above-mentioned refer- 
ring to thefirst count. I think itis not strain- 
ing its language too much to hold that the 
charge meant to accuse six persons of dacoity 
as having been committed in the course of 
the warand, therefore, the joinder of more 
than three charges would be justified under 
s. 239 (d). Itmy be mentioned that the 
accused admitted that they did take part in 
the Fituri rebellion and merely pleaded 
compulsion as their excuse. They were 
represented by a Vakil, and no objection . 
was taken to the frame of any of the charges 
or to the jointtrial in the lower Court. There 
is really no foundation for the suggestion 
that the accused were embarrassed or in 
any way prejudiced in their defence. They 
themselves neversaid so. However, if the trial 
was illegal, no doubt, the question of preju- ` 
dice will not arise. I, however, agree with 
the learned Officiating. Chief Justice for 
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the reasons above given in holding that the 
conviction cannot be set asideon the ground 
tnat tne trial was illegal. 

Oa tne maris tue cise of accused Nos. |, 
2, Saud 6 has been hardly argued before 
“me, for it isclearly proved against them on 
the evidence. In fact, as I have stated 
already, it is not denied that these accused 
took part inthe war. I confirm the convic- 
tion of accused Nos,1,2, 3 and6 under s 121, 
Indian Penal Oode, As regards the sentence 
on the ist accused, I shall deal with it pre- 
sently. In the view I take it is unnecessary 
to consider their convictions under the 
other sections charged. 

As regards the 4th and 5th accused, they 
are not shown to have looted any of the Police 
Stations mentioned in count No.1 or com- 
mittedanyof the dacoities charged or to have 
fought in any engagement with the forces of 
the Crown. It is on this ground that Reilly, 
J., has directed their acquittal. It is, however, 
shown by the learned Public Prosecutor that 
there is a considerable body of evidence 
against themas set out by the learned Sessions 
Judge in the Schedule to his judgment to 
show that they did take partin waging war 
though not exactly in the manner set outin 
count No. 1. In these circumstances, the pro- 
per order is, in my opinion, to quash the con- 
viction of these two accused, because they 
would certainly have been prejudiced by 
the way in which the charge was framed 
under count No. 1, and to direct them to be 
re-tried by the Agency Additional Sessions 
dudge upon properly diawn up charges 
under s. 121, Indian Penal Code. 

As regards the sentence on the Ist accused, 
lam not satisfied that a ditferentiationshuuld 
be made between him and the other accus- 
ed wno took part in the rebellion who are 
before me. The learned Chief Justice 
confirms the sentenceof death passed on him 
on the ground that he was probably one of 
those “who took life at Onjeri,” but there 
does not seem to be clear evidence of it; 
he was acquitted of the charge of murder 
of the Police Officers. I would, therefore, 
alter his sentence and impose upon him the 
same sentence as the other accused have 
received, viz., transportation for life. With 
the alterations above-mentioned, the appeals 
are dismissed, 

YN. Y. 
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CALCUTTA HIGH COURT. 
CORTMINAL Rerexence Case No, 36 oF 1925. 
May 13, 1925. i 
Present:—J ustice Sir Hugh Walmsley, 
Kr., and Mr. Justice B. B. Ghose. 
W. R. T. FORBES—Ist Party 
VErsSusS 
Moulvi MUHAMMAD ALI HAIDAR 
KHAN AND ANOTHER—2nD PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 145, 
589B—Proceedings under s. 145--Local engquiry—- 
Memorandum not recorded—Proceedings, whether 
vitiated—Prejudice. h h 

There is no universal rule that disobedience of a 
mandatory provision in a Statute has the consequence 
of nullification of all proceedings irrespective of the 
question of prejudice. [p. 309, col. 2.] | en 

Hriday Govinda Sur v. Emperor, 82 Ind. Cas. 767; 
40 O. L. J. 149; (1924) A.I. R (CO) 1035; 25 Cr. L. J. 
1375; 52 C. 148, not followed. 

Where in a proceeding under s. 145, Cr. P. O., the 
Magistrate makes a local enquiry in the presence of 
the Pleaders of the parties, who know where the 
Magistrate goes and the points to which his attention 
is drawn, but they do not ask the Magistrate to record 
a memorandum as required by s. 539B of the Cr. P. O., 
and are content to go on to judgment without seeing 
the memorandum, or even ascertaining whether one 
has been made, itis not open to any of the parties 
subsequently to say that the proceedings should be 
set aside for this formal defect unless itis shown that 
prejudice has been caused. |p. 309, col. 1.] 


Reference made by the Sessions Judge, 
Sylhet, dated the 2nd February 1925. 

Sir B. C. Mitter and Babu Preonath Dutt, 
for the lst Party. | 

Mr. B. Chuckerbuity and M. Amiruddin 
Ahmed, for the 2nd Party. 


JUDGMENT. 

Walmsley, J.—This case comes before 
us ona Reference made by the Sessions 
Judge of Sylhet under the provisions of 
s, 433, Or. P. ©. 

In a proceeding under s. 145, Cr. P. C., the 
Sub Divisional Magistrate declared the first 
party to be in possession of the disputed 
land, by an order dated March 25, 1924. 
The learned Judge recommends that this 
order be set aside on the ground that the 
Magistrate after making a local enquiry 
did not record a memorandum of the rele- 
vant facts which he observed. The rule 
which reqnires such a memorandum to be 
made was enacted by Act XVIII of 1923 
and is contained in s. 539B of the Code 
as it is after amendment. It does not, 
however, introduce any new principle, for 
this Court had often laid down that a 
memorandum should be prepared so that 
both sides to an enquiry or trial might 
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know what the Magistrate during „his 
enquiry had noticed or failed to notice. 
It-is the form of the rule that creates 
difficulty. It runs “Any Magistrate may 
ee and shall record amemorandum...... 
Sach memorandum shall form part of 
the record of the case.” The learned Judge 
refers toa decision by a Divisional Bench 
of this Court in the case of Hriday Govinda 
Sur v. Emperor (1), where it was held that 
the rule contained in the second clause 
of the section, that is the rule which directs 
that the memorandum shall form part of 
the record was mandatory, and that failure 
to comply with it wasan illegality and not 
an irregularity which can be cured. With 
all deference to the learned Judges I venture 
to doubt whether that result does follow 
from applying the epithet mandatory. The 
decision, however, was in a trial for an 
offence whereas in the case before us there 
was no accused person before the Court 
and the only question was which of two 
parties was in possession of land, and 
which should shoulder the burden of in- 
stituting acivil suit. In such a proceed- 
ing I think that we are entitled to 
consider what action the petitioners took in 
regard to the writing of a memorandum. 
I have already pointed out that the require- 
ment ofs. 539-B introduced no new principle, 
The local enquiry was made in the pre- 
sence of the petitioners’ Pleader; he knew 
exactly where the Magistrate went and the 
points to which his attention was drawn. 
The petitioners through their Pleader must 
be assumed to be familiar with pronounce- 
ments so often made by this Court thata 
memorandum should be recorded. They 
did not, however, ask the Magistrate to 
record a memorandum, or to attach a memo- 
randum tothe record or to give them. a 
copy. They were content to go onto judg- 
ment without seeing the memorandum, or 
even ascertaining whether one had been 
made. Ido not think that they can now 
be allowed to say that for this formal defect 
the proceedings should be set aside, unless 
they can show that the Magistrate’s omission 
has caused them prejudice. ; 
As to prejudice, it is quite true that the 
learned Magistrate referred to what he Lad 
seen, and to the conclusions which he drew, 
but those remarks are redundant for the 
findings on the evidence adduced by the 
parties are summed upinthese words. “I 


- (1) 82 Ind. Cas, 767; 40 O. L. J. 149; (1924) A. LR 
(0) 1035; 25 Or, L. J. 1275; 52 O. 148, 
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can say with conviction that I.consider thë 


‘first party's evidence -to be true, and I- can, 


say with even more conviction that L con- 
sider the second. party's evidence to he a 
mess of lies and fictions supported by docu- 
ments which must have been specially made 
for the occasion.” 

In these circumstances I hold that suffi- 
cient reason has not been made out for 
interference, and I reject the Reference. 

Ghose, J.—I agree that this Reference 
should be rejected. I only desire to add 
that there is no universal rule that dis- 
obedience of a mandatory provision in a 
Statute has the consequence of nullification 
of all proceedings irrespective of any ques- 
tion of prejudice. Whether a mandatory 
provision is imperative or only directory 
depends upon a consideration of various 
circumstances. It seems to me that the ob- 
servations in Hridoy Gobinda v. Emperor (1) 
are too wide. 


N. H. Reference rejected, 


—— 


OUDH JUDICIAL COMMIS- 
-SIONER’S COURT. 
MISCELLANEOUS SORN No. 415 oF 
1925 


July 15, 1925, 

Present:—Mr. Simpson, A. J. ©. 
MOHAMMAD YAKUB—ACCUSED— 
ÅPPLICANT 
VET'SUS 
EMPEROR— Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), 8. 526— 
Transfer of case—District Magistrate, expression of 
opinion by, whether sufficient ground for trans ‘er. 

A District Magistrate in making over a case 
for disposal to another -Magistrate made the remark 
that the case was quite clear and that the defence was 
ridiculous. He further directed that the Government 
Pleader should conduct the case and press-for a severe 
sentence : , 

Held, that this expression of opinion on the part of 
the District Magistrate wasa sufficient ground for 
directing that the case should be transferred to some 
other district. ANG 

Application for transfer of a criminal 
case from the District Magistrate, Gonda. 

Mr. K. Yusuf Ali, forthe Applicant. 

ORDER.—This is an application .for 
transfer. ‘The applicant is an excise peon. | 
An Excise Inspector searched his house 
and suggested that he should be prose- 
ented under s. 60 (a) of the Excise Act. 
The learned District Magistrate asked 
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_andon receiving his report he wrote the 
following order :—- 

“Yakub will be prosecuted under s, 60 
(a) of the Excise Act, It is quite a clear 
. case and the defence is ridiculous. Case to 
the Excise Magistrate for. disposal. The 
- Government Pleader should conduct this 


‘case and press for a severe sentence.” 


The applicant, therefore, applies for 
transfer. - The District Magistrate was duly 
notified and does not oppose the transfer. 


. I transfer the caseto the Court of the Dis- 


trict Magistrate of Bahraich, with power 


_to transfer it to any competent Magistrate 
- subordinate to him. 


ZK, Case transferred, 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR REVISION 
No. 128 or 1925, 

June 18, 1925. 
Present:—Mr, Justice Fawcett and 

Mr. Justice Madgavkar. 

JAGARDEO RAMSUMER TEWARI— 

< APPLICANT 
© versus . 
EMPEROR—Opposire Parry. — 

Foreigners Act (III of 1864), s. 2—Oession of 
territory—Allegiance, whether djffected—Hlection by 
subject, what ampuna to—Common Lawof England, 

licability of, to India. g x 
oder ig io the Foreigners Act the burden of 
proving that a person alleged to be a foreigner is 
Jotea foreigner and is not subject to the provisions 
ef the Act, lies upon such person. [p. 311, col. 2.] i 

Where there isa State, the ordinary idea of Con- 
‘stitutional Law is that there are subjects in that 
State who are ruled by the Sovereign’ and when 
territory is ceded the inhabitants of that territory 
will ordinarily become subjects of the Sovereign to 
whom the territory is ceded. [bid] |. 

In the absence of an express provision ina treaty 
of cession regulating the future nationality of the 
inhabitants of the ceded territory, a relinquishment 
of the Government of a territory is not only a 
relinquishment of the right to the soil of the 
territory but also of the right over the inhabitants of 
the country. [tbid.] . 5 f 

It is open to a subject of the ceded territory, 
unless the treaty expressly forbids, to elect to con- 
‘tinue his former nationality and to prove such 
election. The burden òf proving such election, however, 
Jies on the person who asserts that he has made such 


election. It isnot enough for him to merely assert, 


when the question arises, that he has elected to 
remain within the allegiance of his former Sovereign, 
there must be conduct on his part such as leaving 
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‘it, is superseded by Statute or otherwise. 
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the ceded territory and going to reside permanently 
inhis former Sovereign’s dominions, to indicate his 
previous election. [p. 312, cols. 1-& 2.] 

The Common Law of England which was formerly 
administered by the Supreme Courtis part of the 
law to be administered by the High Courts unless 
This 
Common Law can only be applicable when it is pro- 
perly applicable to the society and circumstances of 
India. There is no department oflawin which the 
Common Law of England is more applicable than 
that part of Constitutional Law which governs the 
question of nationality and the question of the status 
of British subjects. [p. 313, col. 2; p. 314, col. 1.) 

. Kazi Kabiruddin, (with him Mr. Y. V. 
Bhandarkar), for the Applicant. 

Mr. Kanga, Advocate-General, (with him 

Mr. S. S. Patkar), for the Crown. 


JUDGMENT. 
Fawcett, J.—This is a rule which has 


- been issued against the Jailor, Yeravda 


Jail, calling upon him to show cause why 
the petitioner Jagardeo Ramsumer Tewari 
should not he brought before this Court to 
be dealt with according to law and why he 
should not be set at liberty, etc., in the ex- 
ercise of this Court’s power under s. 491, 
Or, P. ©. 

The main facts of the case are not in. 
dispute. The father of the petitioner was 
born at the village of Ramdupati, which at 


‘that time was in the Mirzapur District of 


the United Provinces. But some thirty or 


forty years back he came from there to 


Bombay, where he kept buffaloes and carri- 
ed on a milkman’s business.: He had 
several sons, the third of whom is the pre- 
sent petitioner, who is stated to be about 


thirty years old. According to the affidavit 


which has been filed on petitioner’s behalf 
and which is supported by other affidavits, - 
the eldest son came to Bombay in about 
1908. But „after staying there for about’ 
twelve months he fell ill and went to his 
village, where he died. After that in 1909 
Sahadev, the second son of the father Ram- 
sumer, came to Bombay but only stayed 
there for about five months. He also fell 
ill and went-to his village, and the 
father then brought his third son, the pre- 
sent petitioner, to Bombay in 1909. There. 
is a dispute as to whether the petitioner 
really came to Bombay in -1909. In the 
affidavit made by Mr. Cauty, the Deputy 
Commissioner of Police, Bombay, he sfates 
that his information is that the petitioner 
came in or about 1914. Butitis, I think, 
really immaterial whether he came in 1909 
or 1914, so far as the main point in dispute 
in this case is concerned, The father Ram. 
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sumer subsequently became ill and return- 
ed to his native village where he died. 
After his death the business appears to 
have been carried on by the present peti- 
tioner with the assistance of some of his 
brothers. In 1911 there was a cession of 
territory by the Government of India to 
the Maharaja of Benares, and the ceded 
territory contains this. particular village of 
Ramdupati. A copy ofthe instrument of 
transfer has been annexed to Mr. Cauty’s 
affidavit, and the preamble of this shows 
that the cession was made with the approval 
of His Majesty's Secretary of State for 
India, with the object that there should 
be constituted a State under the suzerainty 
of His Majesty to be granted to the Rajas 
of Benares, subject to certain restrictions 
and conditions considered necessary for 
safeguarding to the residents of the ceded 
territories the rights and privileges they 
had enjoyed under the British administra- 
tion, There are no doubt restrictions on 
the sovereignty that is conferred upon the 
Maharaj a of Benares and his successors, but 
it has not been disputed before us that 
there has been in fact a change in the sove- 
reignty which primarily affects the inhabit- 
ants of the ceded territory, i. e. affects 


their allegiance in a way that is recognized 


and I shall deal with later on. 

It is contended for the petitioner that 
he was a British subject at the time of this 
cession and that he has not ceased to bea 
British subject. The importance of this is 
apparent, when reference is made to the 
definition of “foreigner” which is contain- 
ed in the Foreigners Act III of 1864, as 
amended by Act [II of 1915. There is no 
doubt that the petitioner would fall under 
_ cL (a) of this definition -as being a 
. ‘natural born British subject’ at any rate 
prior to the cassion of 1911, and that has 
not been disputed by the learned Advocate 
General for the Crown. But the conten- 
tion that is put forward on behalf of the 
Crown is that the petitioner has ceased to 
be a British subject, and, therefore, comes 
within the proviso to this definition which 
is as follows:— 

“Provided that any British subject who, 
under any law for the time being in force 
in British India, ceases to be a British sub- 
ject shall thereupon be deemed to be a 
foreigner.” 

_The Government of Bombay, in the exer- 
ciss of powers conferred upoa them by 
8.4 of the Foreigner's Act, have issued an 
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order to the petitioner to remove himself 
from British India, It is not necessary to 
recite what has happened upon that order, 
except to say that the petitioner did leave 
Bombay, but was subsequently found in 
Andheri, a suburb of Bombay, was arrest- 
ed and eventually sent to the Yeravda 
Jail. He questions the validity of this 
order of the Local Government on the 
ground that he is not a foreigner. Some 
other points have been mentioned in the 
petition, but that is the sole point which 
has been pressed before us. 

Ido not thinkit necessary to go exhaus- 
tively into all the legal questions of nation- 
ality and change of status that arise in 
different cases of this kind. We have first 
of all to bear in mind that s,2 of the 
Foreigners Act enacts that:— 

“If a question shall arise whether any 
person alleged to bea foreigner and to be 
subject to the provisions of this Act, is a 
foreigner or not, or is or is not subject to 
the provisions of this Act, the onus of prov- 
ing that such person is not a foreigner, or 
is not subject to the provisions of this Act, 
shall lie upon such person.” 

If the rule that has been laid down in 
English cases as to the effect of cession on 
the question of the nationality of persons 
ordinarily resident in the ceded territory 
is followed and held applicable, then there 
can, I think, be no question that the peti- 
tioner must be held to have ceased to bea 
British subject. The main rule in a case of 
this kind is summarised in Halsbury's 
Laws of England, Vol. I, Art. 696, page 
317, as follows:— 

“Such treaties (that is treaties like the 
one that was miade with the United States 
of America in 1783) may specifically re- 
gulate the future nationality of the inhabi- 
tants of the ceded territory, but in the 
absence of an express provision, a relin- 
quishment of the Government of a territory 
is not only a relinquishment of the right to 
the soil or territory, but also of the rights 
over the inhabitants of the country.” 

That seems obviously in accordance with 
common sense, because you cannot well 
have a Sovereign without subjects; at any 
rate if there is a State, the ordinary idea of 
Constitutional Law is that there are subjects 
in that State who are ruled over by the 
Sovereign, and naturally when a territory 
is ceded the inhabitants of that territory 
will become subjects of the Sovereign to 
whom the territory has been ceded. Of 
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tourse a question can arise as to whether 
@ particular. person is an inhabitant of the 
territory, or even if he.is not an inhabit- 
ant, whether he has such a connection with 
the territory as to make him subject to this 
general rule. about change of nationality 
upon cession. This question has been 
discussed in certain English cases of which 
the latest one is In re Stepney Election 
Petition, Isaacson v. Durant (1). In that 
case at page 60* Lord Coleridge, C. J., very 
strongly rejected the contention that in all 
eases where conflicting duties of allegiance 
arise the subject has by general law, law 
which has been adopted into English Law, 
aright of election of which Sovereign he 
will become the subject. And with refer- 
ence-to the case of Doe v. Acklam (2) he 
says that the decision was not based upon 
any such right of election but on the ground 
“that the King having set free the inhabit- 
ants of the States from their allegiance, 
they became aliens.” He goes onto say 
(page 60*):— ; 

“No doubt, ifa man had chosen to leave 
the States newly recognised as independent, 
and had gone into England or the’ English 
dominions he would have remained what 
he was before, a British subject and 
within the allegiance of the British Sove- 
reiza. Bab why? Because he never became 
a Citizen of the newly established and re- 
cognised States.” 

Then discussing the case of Auchmuty v. 
Mulcaster (3), he held that it does not help 
the claim to the alleged right of election. 
At first sight the distinction between such 
a right of election and the method by 
which a man can leave a newly ceded 
territory and remain within the allegiance 
of his former Sovereign seems somewhat 
fine; but, as I understand it, the distinc- 
tion is one between a mere assertion of 
elected allegiance and actual conduct 
clearly showing such an election. It is 
not enough for an inhabitant to assert, 
when the question arises, that he has elect- 
ed to remain within the allegiance of his 
former Sovereign; there must be conduct 
on his part, such. as leaving the ceded 


(1) (1886) 17 Q. B. D. 54; 55 L. J. Q. B. 331; 56 L. T. 
684; 31 W. R. 547. 7 
(2) (1824) 2 B. & O 779; 4 D. & R. 394; 2 L. J. K. B. 

(0. 8.) 129; 107 E. R. 572; 26 R R. 554 
(3) (1826: 5 B. & C. 771; 8 D. & R. 593; 4 L. J.K. B. 
(o. s.) 311; 108 E. R. 288; 29 R. R, 390. 
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territory and going to reside permanently 
in his former Sovereign's. dominions, to 
indicate his previous election. I think the 
general principle has been well-expressed 
in. Foote’s Private International: Jurispru- 
dence, 4th Edition., at pages 8.and 9, where 
he says, referrfng to the case of allegiance 
dissolved by cession, etc.:— : 
“On-such a dissolution, the resident in- 
habitants of the territory ceded, separat- 
ed, or conquered. lose their former nation- 
ality, and become subjects of the new 
State to which they are assigned or attach- 
ed. It has been sometimes said that the 
inhabitants of the separated territory have 


-it at their own election to determine to 


which Sovereign they shall bear allegiance 
in the future. There can be no doubt 
that such an option may be given by the 
express provisions of the treaty or Statute 
by which the separation is governed, in 
which case a definite period is usually 
named within which the option must. be 
exercised by quitting or remaining inhabit- 
ants of the ceded or separated territory. 
Where no such option is expressly given, 
the question bas been treated by Lord 
Coleridge, O. J.,as one of fact. When a 
Sovereign by treaty relinquishes his claim 
to the allegiance of the inhabitants of 
specified territories, it hecomesa question 
of fact whether a particular individual 
remained after the cession (or the limited 
time) an inhabitant of the specified territory 
and became thereby a citizen of the State 
into which it passed as an integral part. In 
no case has it been held that any inhabit- 
ant of the ceded or separated territory has 
the right to remain an inhabitant.of it, and 


-at thesame time to retain the allegiance 


and nationality of the State which ceded or 
permitted the separation.” 

There is also a passage in Hall's Interna- 
tional Law, 7th Edition., which I think may 
be appropriately cited as helping in the dis- 
posal of this particular .case. At pages 611 
to 613 he says:— “ 

“It has, however, been usual in modern 
treaties to insert a clause securing liberty . 
to inhabitants of a ceded country to keep 
their nationality of origin. Inthe case of 
persons native of, and established ‘in, the 
ceded territory, and evenin the case of per- 
sons who are established in, without being 
natives of, the ceded territory, this liberty 


- is commonly saddled with the condition 


that they shall retire within’ the territory 
remaining to theirstate of origin, a certain 
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time being allowed to them to arrange their 
-affairs and dispose of landed and other 
property which they may be unable to take 
with them... Residence in foreign cvuntries 
being a frequent incident of modern life, 
withdrawal from a ceded district is not con- 
clusive of the intention of the person with- 
drawing to reject the nationality of the 
conquering state. It is, therefore, usual to 
exact an express declaration of intention; as 
a condition of preservalionof thenationality 
of birth, from persons against whom there 
is a presumption of changed nationality— 
that is to say, from persons born within the 
territory and living there, and from persons 
born within the territory but absent at the 
date of annexation. [This last sentence 
applies to the petitioner, if, as alleged, he 
was absent in Bombay at the date of ces- 
sion in 1911]. There being no such pre- 
sumption against persons born in another 
part of the state making the cession, the 
simple fact of withdrawal is in their case 
sufficient.” 

This seems to me to be reasonable and to 
supply cogent authority for saying that 
the mere fact of the petitioner and his 
father having carried on business in Bom- 
bav does not suffice to show that he has 
withdrawn himself from the operation of 
the general rule under which, as a former 

-and still a periodical occasional inhabitant 
of this village of Ramdupati, he has since 
the date of cession become a subject of 
the Raja of Benares. We have not ofcourse 
before us such materials as might be avail- 
able if there had been a civil suit in which 
this point wasin issue. But the admissions 
before us at any -rate supply materials 
from which,I think, it can be properly 
concluded that this family has certainly 
not severed all connection with their village 
of Ramdupati. Admittedly they have cer- 
tain ancestral land there, in which the peti- 

_tioner has a share. I have already men- 

“ tioned the fact that the father and various 

- sons on falling ill returned to this village. 
An allegation has been made in Mr. Cauty's 
affi lavit that the family of the. petitioner is 
at present at Ramdupati and I agree with 
the learned Advocate-General that it is 
significant that the counter-affidavit con- 
tains no direct contradiction of this allega- 
tion or ary statement that the petitioner's 
family have in fact been brought to and 
kept in Bombay. [ think that, if that 
were the case, it would certainly have been 
put as-partof the petitioner's case in the 
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main petition, just as. he. has put the fact 


- that for a number of years he and his father 


have carried on business in Bombay. As-I 
have already said, the onus of showing that 
he has ceased to be a foreigner rests upon 
the petitioner, and ifthe ordinary rul«s-of 
law upon this subject are applicable in this 
case, then, inmy opinion, he has not satisfi- 
ed that onus. 

It was, however, urged by the petitioner's 
Counsel that the Common Law of England 
embodying these particular rules on which 
I have relied is not a “law for the time 
being in force,” in British India within 
the meaning of the proviso to s.1 of the 
Foreigners Act III of 1864, as amended by 
s. 2 of Act Ill of 1915. His contention is 
that a law to fall within this expression 
must be a statutory law, which alone can be 
said to be “for the time beingin force” in 
British India. I think, however, it is now- 
adays too late to raise such a contention, 
The Privy Council have recognised the 
validity of the Common Law of England in 
British India in various cases. One of these 
is Irrawaddy Flotilla Company v, Bugwan- 
das (4), where their Lordships observe 
(page 625*): 

“For the present purpose it isnot material 
toingnire how it was that the Common Law 
of England came to govern the duties and 
liabilities of common carriers throughout 
India. The fact itself is beyond dispute. 
It is recognised by the Indian Legislature 
in the Carriers’ Act, 1865, an Act framed 
on the lines of the English Carriers’ Act 
of 1830 (II Geo. IV, and I Wm. IV, e. 68).” 

And dealing as we are with this par- 
ticular case under s. 491, Cr, P. O., that is 
to say, as a High Court established by the 
Letters Patent and the successors of the 
former Supreme Court of Bombay, it is 
clear that the Common Law which was 
formerly administered by the Supreme 
Court is also part of the law to be ad- 
ministered by the present Court, unless it is 
superseded by Statute or otherwise. Their 
Lordships of the Privy Council in Maharaja 
of Jeypore v. Rukmini Pattamahadevi (5), 


say (page 6631) :— 


(4) 18 C. 620; 18 I. A. 121; 15 Ind. Jur. 403 & 542; 6 
Sar. P. C. J.40; 9 Ind. Dec. (N. 8.) 413 (P. C.). 

(0) 50 Ind. Cas. 631: 21 Bom. L. R. 655; 36 M.L. J. 
543; 17 A. L. J. 552; 29 C. L. J. 528; (1919) M. W. N. 
271; 23 C. W. N. 889; 26 M. L. T. 16; 42 M. 589; 10 L. 
W. 381: 4671. A. 109 (P. C^. 

#Page of la C.—[Ed.| 

{Page of 21 Bom. L. R.—[Ed.]: > 





314 . 


“They (the High Courts) are directed by 
the several charters to proceed where the 
Jaw is silent, in- accordance with justice, 
equity, and good conscience, and the rules 
of English Law as to forfeiture of tenancy 
may be held and have been held to be con- 
sonant with these principles and to be 
applicable to India.” 


Of course this Common Law can only be 
applicable when it is properly applicable 
to the society and circumstances of India. 
1 cannot, however, conceive of any depart- 
ment of law in which the Common Law is 
more applicable than that part of Con- 
stitutional Law, which governs the question 
of nationality and the question of the status 
of British subjects. Naturally that would 
be part of the English Common Law which 
was brought into this country when the 
British obtained sovereignty in India. Thus 
“in 1661 Charles If gave, by royal Charter to 
the Governor and Council of the several 
places belonging to the Company in the 
East Indies, power ‘to judge all persons 
belonging to the said Governor and Com- 
pany or that should live under them in 
all causes, whether Civil or Criminal, 
according to the laws of the kingdom, and 
to execute justice accordingly.’” (See 
Tagore Law Lectures, 1872: The History 
and Constitution of the Courts and Le- 
gislative Authorities in India by Cowell, 
page 16). Therefore I reject the contention 
that the English Common Law cannot be a 
part of the law for the time being in 
force in British India. ‘There is no Statute, 
so far as as. am aware, which in any way 
affects its applicability, in thiscase, at any 
rate none such has been cited. In the 
circumstances of this case I find that the 
petitioner has failed to show that he has 
not ceased to bea British subject, in view 
of the cession of 1911 already mentioned. 
In my opinion, therefore, is no proper 
ground for the exercise of our powers under 
s. 491, Cr. P, ©., which is sought hy the 
petitioner. I would, therefore, discharge 
the Rule. Any question of costs can be 
considered later. 


Madgavkar, J.—On January 10, 1925, 
an order was assed by the Local Govern- 
ment against the petitioner under s. 3 of 
the India Act IJI of 1864, ordering him as a 
foreigner to remove himself from British 
India. Withthis order he complied. But 
on March 19, he was found to have 
returned to British India. and was arrested 
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at Andhari. Heis now in confinement in 
the. Yeravda Jail; and the legality of this 
confinement is questioned in this applica- 
tion,-mainly on the ground that he is nota 
foreigner but that he continues to be a 
British subject. 

The petitioner. was born a British sub- 
ject-at Ramdupati, which along with the 
adjacent villages, was on April 1, 1911, 
ceded and constituted as a Native State 
under the jurisdiction of His Highness the 
Maharaja of Benares. It is argued for the 
petitioner that he was a resident of 
Bombay on the date of the treaty and that 
apart from stray visits to Ramdupati, he 
has continued to carry on his father’s 
business in Bombay and that he thus 
The 
treaty, it is said, does not confer unrestrict- 
ed powers such as the.power of life and 
death on the Maharaja of Benares so asto 
create anew political entity. The words 
“any law for the time being in force” 
in s. 2 of the Amending Act IIT of of 1915 
apply only to Statutes. 

For the Urown it is argued by the learned 
Advocate-General that the cession of 
territory under the treaty necessarily in- 
cludes a change of sovereingty and allegiance 
and, therefore, the petitioner is a foreigner 
within the meaning of Act III of 1864 as 
amended by Act IIL of 1915. 


Under s 2 of the Act of 1864, the onus of 
proving that he is not a foreigner is 
expressly Jaid on the petitioner: And the 


- substantial question, therefore, under the 


proviso tos, 2 of Act III of 1915 is whether 
the petitioner by virtue of the treaty of 
April 1, 1911, has or has not ceased to be a 
British subject, 


Whatever the difficulties of locating 
sovereignty in the Austinian sense, the 
treaty clearly creates a political jurisdiction 
and a Political Agent previously non- 
existent. For all practical purposes, the 
latter appears to be a decisive test, un- 
affected by the vari8us limitations on the 
Maharaja's powers such as those in cl, 
17 in respect of jurisdiction over servants 
of the British Government and European 
British subjects or in- cl. 25 in ‘respect 
of death sentences. Kathiawar, to go no 
further, illustrates the point that such 
limitations of varying degrees are perfecily 
consistent with the existence of foreign 
political status, in the legal sense, both 
civil and criminal, < 


[90 I. ©, 1995] 


A certain amount of stress has been laid 
` for the petitioner on the words “under any 


law for the time being in force” to be. 


found ins. 2 of Act III of 1915; and the 
‘ question was argued whether the word ‘law’ 
is restricted to Statute Law or whether it 
includes Common Law. On general princi- 
ples of interpretation,.it is hardly open to 
the Courts to limit the word by the implicit 
addition of ‘Statute’ before it. And on 
broader grounds, whatever the case in the 
days of Machiavelli, it is now too late in 
the day to raise the question of the binding 
nature of treatiesand the duty, in matters 
‘civil and criminal, of enforcing and 
abiding by the their terms, incumbent on all 
“the contracting powers and their Courts, 
not less than in-the case of laws passed by 
the Legislature. Our reports are full of 
such cases, as for instance, from Kathiawar, 
in matters of succession, domicile and 
- extradition. And it is not necessary to 
fortify them by recent illustrations of the 
enforcement by Courts in England of 
various clauses of the Treaty of Versailles. 
For the purposes of the present application, 
this treaty, in my opinion, is as much law 
binding on the Courts asany Statute Law 
` of the Legislature. And the only point for 
the petitioner is perhaps that the treaty 
does not in terms declare that the Indian 
subjects in the ceded territory have ceased 
tobe British subjects. 
But that a treaty of cession has by im- 
plication such effect has been amply shown 
in the judgment of my learned brother. 
In the case of In re Stepney lection 
- Petition, Isaacson v. Durant (1), it is to 
‘be noted that the decision proceeded on the 
fact that on the death of William IV, the 
succession to the Kingdom of Hanovar, 
unlike the succession to the Crown of 
Great Britain, was governed by Salic Law. 
‘But whatever the legal aspect in so-peculiar 
a case, not of treaty but of succession, 
speaking for myself, I should incline to 
the opinion that where, as in the present 
instance, the case’ i$ one of atreaty and of 
rights created thereunder, it would be open 
to asubject of the ceded territory, unless 
the treaty expressly forbade, to elect to 
continue his former nationality and to 
prove such election. And, in this opin- 
ion, I am supported by the cases of 
Doe v. Acklam (2) and of Jephson v, 
‘Riera (6), as well as by the argument at 


(6) (1835) 3 Knapp 130; 12 B, R. 598, 
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page 58* in In re Stepney Election Petition, 
Isaacson v. Durant (1). Further, in the pre- 
sent treaty, cl. 22, which empowers -a 
British subject to call upon the Maharaja 
within a year to acquire immoveable pro- 
perties belonging to such subject, is, in my 
opinion, a clear indication that the subject 
here could so elect. 

In the present case, therefore, the ques- 
tion reduces itself to whether the petitioner 
can show that on or after April 1, 1911, he 
elected to continue his nationality as 
British subject; or whether he accepted the 
altered nationality under the treaty. Here 
again the onus is, in my opinion, clearly 
on the petitioner not less than it would be 
in the case of domicile: “The abandon- 
ment or change of a domicile is a proceed- 


‘ing ofavery serious nature, and an inten- 


tion to make such an abandonment must 
be proved by satisfactory evidence”: 
Huntly (Marchioness) v. Gaskell (7). In the 
present instance it would appear that the 
homestead of the family of the petitioner 
aad his brothers like their father’s has 
continued to be Ramdupati, the lands are 
retained and the residence of the petitioner 
and his brothers and their family in Bom- 
bay was solely for the purpose of business, 
The case is one of very common occurrence 
in the city of Bombay, and Iagree with my 
learned brother that such residence of 
itself or a continuance of it, is not sufficient 
evidence of election or of continuance of 
the petitioner's former status as British 
subject. f 

Into the alleged hardship of the present 
case we are not competent to enter. 


[ agree, therefore, that the petitioner has 
not discharged the onus laid on him by law 
to show that he is not a foreigner ; and the 
Rule must be discharged. 

Per Curiam.—The Rule is accordingly 
discharged. 


The learned Advocate-General asks that 
under cl. (5) of 1. 7 of the High Court 
Rules, Appellate Side of 1920, the Court 
should allow costs against the petitioner 
onthe Appellate Side scale. We think, 
however, that the petitioner had legitimate 
ground for seeking the Court’s decision on 
the question whether he wasor was not 
aforeigner, and in the circumstances we 


(7) (1906) A. ©. 56; 75 L. J. P. O. 1; 94 L,I, 33; 22 
T., L. R. 144. 
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are not disposed to grant -costs against 
him. The Rule is, therefore, discharged 
without costs, 


2K, Rule discharged, 


RANGOON HIGH COURT. 
OrmInaL Revision No. 836-B or 1925. 
September 17, 1925. 

Present :—Mr. Justice Maung Ba. 
SULTAN— APPLICANT 
VETSUS 
Mazor O. DE M. WELLBOURNE— 

. RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 154, 
161—Statement of witnesses recorded in course of 
investigation, whether “information” given to Police— 
Penal Code (Act XLV of 1860), s. 182—“Give,” whether 
means “volunteer.” 

A statement made by a witness toa Police Officer 
in the course of an investigation under Ch. XIV of 
the Cr. P. C., and recorded by the Police Officer 
under s. 161 of the Code, cannot be treated asin- 
formation given to the Police under s. 15: of the 
Code, and, therefore, if false, is not punishable 
under s. 182 of the Penal Codes. [p .317, col. 1.] 

Obiter—The word “give” in s. 182, Penal Code, 
does not bear the restricted meaning of the word 
“volunteer.” [ibid.] 

Mangu v. Emperor, 25 Ind. Cas. 978; 35 P. W. R. 1914 
Cr.; 227 P. L. R. 1914; 15 Cr. L. J. 650, and Emperor 
v. Nga Aung Po, U. B. R. (1905) Penal Code, 13; 2 Cr. 
L. J. 474, not followed. 

Queen-Empress v. Bhikaji, Rat. Un. Cr. C. 124 and 
yaaa anan v. Ramji Sajaba Rao, 10 B. 124; 10 Ind. 

ur_300; 5 Ind. Dec. (x. s.) 468, referred to. 

Criminal revision against an order of the 
District Magistrate, Insein. 

Mr. S. M. Bose, forthe Applicant. 

Mr. Gaunt, Assistant Government Advo- 
cate, for the Respondent. 


‘:JUDGMENT.—Applicant Sultan was 
being prcsecuted before the District Magis- 


trate of Insein under s. 182 ofthe Indian. 


Penal Code. The particulars of the offence 
are as follows:— | 

“That you onor about the 26th day of 
June 1925 at Insein gave to U Aung Din, 
a public servant, information to the effect 
that E. A. Bharoocha, Mahomed Yusoof 
and Gur Khan were driven by you in 
your tari to the Insein Municipal Office on 
the night of the 5th and 6th June 1925 
-which information you knew or believed to 
be false and knew to be likely to cause such 
public servantto do an act which he should 
not have done or to cause him to use his 
Jawful power to the injury- or annoyance of 
any person,” 
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It is now contended -that he did not give 
information hut only made-a-statement ‘to 
a Police Officer who was making an in- 
vestigation under Chapter XIV of the Cr. P.. 
C.and that for that reason he has cem- 
mitted na offence punishable under s. 182of 
the Penal ‘Cede, 

This case is a sequal to the famous arson 
case under s. 436 of the Penal Coude in 
connection - with the destruction. by fire of 
the Insein Municipal Office. The offence 
under s. 436 is a cognizable one. A refer- 
ence to the Criminal Regular Trial No. 
47 of 1925 of the Sub-Divisional Magistrate 
of Insein shows that the First Information 
Report was lodged by Mr. Yusoof Secretary- 
of the Jnsein Municipality: - 

The principal point for decisicn is whe 
ther the statement made by Sultan to U 
Aung Tun, Inspector, C. I. D. ean þe ecn- 
sidered as information, relating to the 
commission of a cognizable offence given 
to the Police within the meaning of s. 
154 of the Cr. P. O.. or whether it- should 
be considered simply asa s‘atement made 
to an Investigating Officer under s. 161 of 
that Code. 

An information could be given either 
orally or in writing. If given orally, the 
Police Officer is required to record it, and 
everv such information whether given in 
writing or reduced to writing -requires to 
be signed by the person giving it. Such 
information forms the basis upon which 
an investigation under Chapter XIV com- 
mences. A Police Officer making an in- 
yestigation has power under s.160 to re- 
quirethe attendance of witnesses who appear 
to be acquainted with the cirenmstances of 
the case, and examine them. Such persons 
are bound toattend, and are also hound to 
answer all question relating to the case 
other than questions the answers to which 
would inériminate them. Section 162 Jays 
down thatno statement made by a person 
to a Police Officerin the course of such an 
investigation shall if reduced to writing be 
signed by that person. 


In the present case Sultan’s statement 
(Ex. A) was recorded by the Inspector. but 
it does no appear to have been signed 


-by Sultan. It was recorded on 26th June 


1925, and from the evidence of U Aung Tun 
it would anpear that the fire occurred on 
6th June .that he took up the investigation 
from the 15th June,.and that a First Infor-. 
mation Report had been opened previously 


todt 0. 1995) 
U Aung Tun further stated that one Gur 
Khan offered to give information and so he 
recorded Gur Khan's statement on the 0th 
June, that Gur ihan then made a confes- 
sion before the Sul Divisional Magistrate, 
that Gur Khan mentioned a taxi, that later 
at an identification parade Sultan was 
identified -as the taxi-cab driver, that 
after that identification Sultau was brought 
to him, and that on his asking him what 
he knew about this case Sultan made the 
statement (Ex. A), U Aung Tun admitted 
that before he recorded Sultan’s statement 
he had examined two other witnesses whose 
statements afforded nocorroboration of Gur 
Khan’s statement. 

In the above circumstances one is driven 
to the conclusion that the statement of 
Sultan was recorded under the provisions 
of s. 161. By no stretch of 
can that statement be treated as informa- 
tion given to the Police under s. 154, 
There has been a conflict of judicial opinion 
as regards the word “give” used in 
s. 182 of the Penal Code. That word has 
been interpreted to mean “volunteer” in 


Mangu v, Emperor (1) anda similar view. 


has been taken by ‘Irwin, J. ©., in Emperor 
v. Nga Aung Po: (2). In -that case it was 
held that giving false answers to questions 
put by a Police Officer in- the course of 
investigation of a cognizable offence is 
not punishable under s. 182 of the Penal 
Code. A contrary view was held in 
the id old case of Queen-Empress v, Bhika- 
jt_(3) 

I am not inclined to: give that restrict- 
ed meaning of “volunteer” to the word 
“give,” For instance if a Police Officer, has 
reason to suspect the commission of a 
cognizable offence, he can investigate the 
case, under s. 157 for the discovery and 
arrest of the offender. During such inves- 
tigation he may find a person who gives 
him therequired information in answer to 
questions put by him. 

There is nothing, in my opinion, to prevent 
that Officer from recording that information 
under the provisions of s. ‘154, in that view 
Lam fortified by the opinion ofthe learned 
Judges of the Bombay High Courtin the 
case of Queen-Eimpress v. Ramji Sajaba Rao 
(4). ln that case the information from the 


(1) 25 Ind. Cas. 978; 35 P. W. R, 1914 Or; 227 P. L. 
R. 1914; 15 Cr. L.J. 650. 
2) U. B: R. See ci Code 13; 2 Cr. L. J. 474. 


8) Rat. Un. Cr. C. 
(4). 10 B, 124; 10 tea Te. 300; 5 Ind. Dec, (x. 8.) 468, 
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accused was elicited by a Forest Offcer 
in the course of his enguiry. It was there 
held “that any false information given to 
that Forest Officer with the intent men- 
tioned in s. 182 of tbe Penal Code is punish- 
able under that section whether that in- 
formation is volunteerd by the informant or 
given in answer to questions put to him by 
that Officer.” 

Having held that the statement of ‘Sultan. 
did not amount to information given to a 
Police Officer but amounted to a statement 
made as a witness to an Investigation 
Officer under s. 161 of the Cr. P. C., it 
follows that his prosecution under s, 182 is- 
unjustifiable, because he has not committed 
that offence. 

Accordingly his application is allowed 
and the criminal proceedings against him 
are quashed, 

S. D. Application allowed. 


rahap 


CALCUTTA HIGH COURT. 
OriminaL Revision No. 235 or 1925. 
May 20, 1925. 

Present :—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Panton. 
RAM GOPAL GOENKA— PETITIONER 

versus 

Tue CORPORATION or CALCUTTA— 

OPFOSITE Parry. 

Caleutia Municipal Act (111 of 1923), ss. 363, 864—~ 
Criminal Procedure Cade (Act V of 1898), s. 6—Un- 
authorised building—Proceedings ty Corporati n— 
Owner, if must be heard —Municipal Magistrate, order 
of—High Court, whether can interfere. 

Failure to give the owner of an unauthorised builds 
ing an opportunity of being heard, which he is 
entitled to under s. 364 of the Calcutta’ Municipal Act, 
before he is proceeded against, is a material irregular- 
ity vitiating the trial of the owner before tho Munici- 
pal Magistrate. [p 318, col. 2.] 

A Magistrate appointed for trial of offences against 
the Calcutta Municipal Act is a Criminal Court within 
the meaning of s. 6 of the Cr. P.-C. [p. 319, col. 1] 

An order passed by the Municipal Magistrate is a 
judicial order, and the High Court has jur isdiction to 
interfere by way of revision. [p. 319, col. 2.] 

Annie Besant v. Advocate-General of Madras, 52 
Ind. Cas. 209; 43 M. 146, 37 M. L. J. 129; 17 A. L.J. 
925; 23 O. W., N. 986; 21 Bom. L. R. 867; (1919) M. W., 
n 555; 10 L. W. 451; 20 Cr. L. J. 593; 36 M. L. T. 408; 

1U. P. L. R: (P. C.) 74; (1919) 35 T. L. R. 500; 46 I, Ay 

176 (P. 0.), followed. 

- Rule against an order of ‘the Municipal 
Magistrate, Calcutta, dated the 28th Febru- 
ary “1926. 


et 
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Mr. Langford James, Babus Probodh 
Chander Chatterjee, Sures Chunder Talugq- 
dar and Mohendra. Kumar Ghose, for the 
Petitioner, - 

The Advocate-General and Babu Satindra 
Nath Mukherjee, for the Opposite Party. 

JUDGMENT. 

Sanderson, C. J.—This was a Rule 
issued by my learned brothers Mr. Justice 
Newbould and Mr. Justice Bepin Behary 
Ghose calling upon the Municipal Magis- 
trate and on the Chief Executive Officer of 
the Corporation of Calcutta to show cause 
why the order complained of should not be 
set aside or such other order made as to 
this Court might seem fit and proper. 

The order complained of was an order 
made by the Municipal Magistrate of Cal- 
cutta dated the 28th of February 1925, by 
which the Magistrate directed the demoli- 
tion of certain alleged unauthorised struc- 
tures by the Corporation of Calcutta at the 
expense of the owner. 

The proceedings in the case present 
some peculiarities. The alleged unauthoris- 
ed structures were made before the Ist of 
April 1924, The notice which was served 
upon petitioner wag headed “s. 364, Act II 
(B. ©.) of 1923” (i. e. The Calcutta Munici- 
pal Act of 1923 which came into force on 
the lst of April 1924). The notice was to 
the effect that the petitioner was directed to 
appear to show cause before the Municipal 
Magistrate of Calcutta why an order should 
not be made under s. 364 of Act III (B. C.) 
of 1923, directing that so much of the 
building as had been unlawfully executed 
be demolished or altered by the Chairman 
at the owner's expense. 

Although the notice, as I have already 
said, purported to be under s. 364, the deci- 
sion of the Magistrate was headed “under 
s, 363 of the Calcutta Municipal Act of 
1923”, and when the Magistrate gave his 
decision, he proceeded unders. 449 of the 
Calcutta Municipal Act of 1899, which he 
said corresponded to s. 363 of the Calentta 
Municipal Act of 1923. The Act of 1899 
was repealed by the Act of 1923. 

In my judgment, it must be taken that 
these proceedings were, in fact, instituted 
under the Calcutta Municipal Act of 1923. 
Tf that be so, then whether the proceedings 
‘were taken under s. 363 ors. 364, the proceed- 
ings would have to be initiated by the Cor- 
poration, which came into being in conse- 
quence of the passing of the Calcutta Muni- 
cipal Act of 1923, The proceedings were in 
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fact headed “Corporation of Caleutta versus’ 
Ram Gopal Goenka”, Section 363 provides: 
“Tf the Corporation are satisfied that the 
erection of any new building has been 
commenced without obtaining the written 
permission of the Corporation they may, 
after giving the owner of such building 
an opportunity of being heard, apply to a 
Magistrate, and such Magistrate may make 
an order directing that such erection, al- 
teration, addition or other work shall he 
demolished by the owner thereof; or by the 
Corporation at the expense of the said 
owner.” 

Section 364 provides: “In any of the 
following cases” (The various matters are 
set out) “the Corporation may apply to a 
Magistrate, and such Magistrate may make 
an order directing that the building, fixture, 
additions, etc., be demolished, provided ° 
that before making such application, the 
Corporation shall give the owner “an” 
opportunity of being heard.” It is, there- 
fore, clear that, whether the proceedings 
were under s. 363 or s. 364, the Corporation 
instituted the proceedings, and before 
making an application to the Magistrate the 
Corporation was bound to give the person, 
who was to be proceeded against, an oppor- 
tunity of being heard. It may be said that 


‘the petitioner was given an opportunity of 


being heard by the authorities which 
existed under the Act of 1890, but there is 
no doubt that the Corporation, constituted 
by the Act of 1923, did not give the peti- 
tioner an opportunity of being heard before 
the application by or on behalf of the 
Corporation was made before the Magis- 
trate : ; 

Consequently, in my judgment, there was 
a material irregularity in the proceedings - 
in respect of this matter. 


But the learned Advocate-General, who 
appeared for the Corporation, argued that 
the liability of the petitioner in respect of 
the unauthorised structures existed after 
the repeal of the Calcytta Municipal Act 
of 1899 by reason of s. 8 of the Bengal 
General Clauses Act. That section provides : 
“Where this Act, or any Bengal Act made 
after the commencement of this Act, repeals 
any enactment hitherto made or hereafter 
to be made, then, unless a different inten- 
tion appears, the repeal shall not affect any 
right, privilege, obligation or liability ac- 
quired, accrued or incurred under any 
enactment so repealed.” 
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` It might be that the liability of the peti- 
tioner in respect of the alleged unauthor- 
ized structures still remained after the 
repeal of the Calcutta Municipal Act of 
1839 but a difficulty arises in this way, that 
even if the present proceedings could be 
regarded as having been instituted under 
the repealed Act of 1899, (which I think 
is not the case) then’ such proceedings 
would have to be initiated by the General 
Committee because s. 449 provides that “if 
the General Committee are satisfied” as to 
certain matters therein stated “the General 
Committee may apply to a Magistrate.” The 
learned Advocate-General informed the 
Court that the General Committee under 
the Calcutta Municipal Act of 1899 no 
longer exists: and, therefore, there is no 
body competent to take proceedings under 
s. 449 of the 1899 Act. 

Therefore, whichever way this matter is 
looked at, in my judgment, there was a 
material irregularity: in the proceedings 
and the order which was made by the 
Municipal Magistrate, cannot be allowed to 
stand. 

Before leaving this case, it is necessary 
for me to say one or two words about the 
preliminary point which was raised by the 
learned Advocate-General. He argued that 
this Rule was issued under s. 435, Cr. P. O., 
and this Court had no jurisdiction to issue 
a Rule under s. 435 or to make it absolute 
under s. 439 of the Cr. P. C., on the ground 
that the Municipal Magistrate, when deal- 
ing with this matter, was not acting under 
the Cr. P. C., and that consequently the 
provisions of the Cr. P.:C. could not be 
applied by this Court for the purpose of 
revising the proceedings before the Magis- 
trate. 

Iam not prepared to accept.that argu- 
ment. 


Section 531 of the Calcutta Municipal 
Act of 1923 provides : “The Local Govern- 
ment may appoint one or more Magistrates 
for the trial of offences against this Act, 
and the rules or bylaws made there- 
under.” < 

Prima facie, therefore, a Magistrate ap- 
pointed under that power for the trial of 
offences against the Calcutta Municipal Act 
would be a Criminal Court within the 
meaning of s. 6 of the Or. P.O. 


Asa matter of fact, we were informed 
that the Municipal Magistrate, who acted 
ın this case, wasa Presidency Magistrate, 
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and Ihave no doubt that he would be a 
Criminal Court within the meaning ofs. 6, 
which provides as follows: “Besides the 
High Courts and the Courts constituted 
under any law other than this Code for the 
time being in force, there shall be five 
classes of Criminal Courts in British India, 
I. Court of Sessions, II. Presidency Magis- 
trate, etc.” I think it;may be said that 
the Municipal Magistrate appointed to deal 
with offences against the Calcutta Munici- 
pal Act is a Court constituted undera law 
other than the Code for the time being in 
force and comes within s. 6. Consequently, 
I am not prepared to hold that s. 435 and 
s. 439, Cr.P.C., do not apply to these proceed- 
ings. 

This point, however, is not of any real 
importance for in my judgment the order 
of the Municipal Magistrate was a judicial 
order and it was made by him either in 
the exercise of criminal jurisdiction or in 
the exercise of civil jurisdiction, and this 
Court would have jurisdiction to interfere 
by way of revision under one Code or the 
other. See Annie Besant v. Advocate- 
General of Madras (1). In that case Lord 
Phillimore, after referring to the fact that 
the High Courts of Calcutta, Madras, and 
Bombay possessed the power of issuing a 
writ of certiorari, is reported at page 160* 
to have said “If the order of the Magis- 
trate were a judicial order, it would have 
been made in the exercise of his civil or 
ofhis criminal jurisdiction, and procedure 
by way ofrevision would have been open.” 
That is exactly the point, which was put 
by the Court to the learned Advocate- 
General in the course of the argument. 

In my judgment, this Court has jurisdic- 
tion to revise the order of the Municipal 
Magistrate, and for the reasons already 
stated [ am of opinion that the Rule should 
be made absolute and the order of the 
Municipal Magistrate should be set aside. 

Panton, J.—I agree. 


Rule made absolute, 


52 Ind. Cas. 209; 43 M. 146; 37 M. L. J. 139; 17 
. J. 925; 23 C. W. N. 986; 21 Bom. L. R. 867; (1919) 
- N. 555; 10 L. W. 451; 20 Cr. L. J. 593; 26 M. L. 
8; ae P. L. R. (P. C.) 74; (1919) 35 T. L. R. 500; 
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BOMBAY HIGH COURT. 
CRiMINaL REFEKENCE No. 31 or 1925. 
July 1, 1925. 

Present:—Mr. Justice Fawcett and 
Mr, Justice Madgavkar. 
BASAPPA RACHAPA HUNDEKAR— 
ACCUSED 
versus 
EMPEROR—Obpposite Party. 
Motor Vehicles Act (VIII of 1914), ss. 5, 18 (2)-- 
Conviction for dangerous driving—cine, amount of 
—Gancellation or suspension of license. 


A fine inflicted on an accused person should not be 
excessive, having regard to his pecuniary means. 


_ The best way to: stop dangerous driviug of motors 
is for the Court, on a conviction ofthe offender 
under 8. 5 of the Motor Vehicles Act, instead of 
imposing a fine disproportionate to the pecuniary 
means of the latter, to exercise its powers under sub- 
s. (2) o£ s. 18 ofthe Act, and to cause particulars of 
the conviction to b2 endorsed on the license held by 
the offender and to cancel or suspend that license, 
or to declare the offender disqualitied for obtaining 
a license either permanently or for such period as it 
thinks fit. ee i 

Reference made by the District Magis- 
trate, Bijapur. 

Mr. Ankalikar (with him Mr. H. B. 
Gumaste), for the Accused. 

Mr. S. S. Patkar, Government Pleader, for 


the Crown. 


JUDGMENT.~—In this case the District 
Magistrate has moved this Court to enhance 
the sentence of fine passed on four accused 
persons: who were motor-drivers and were 
convicted of the offence of dangerous driv- 
ing under s. 5 of the Indian Motor Vehicles 
Acct VILL of 1914. Each of them was sen- 
tenced topayaftineof Rs. 25. This Court, 


however, has only issued notice for enhance- | 


ment of sentence in the case of accused 
No. 1 Basappa Rachappa. 


The main facts are these:—Basappa was 
driving a motor-car which takes passengers 
between Bagalkot and Hongal and the 
other accused were driving similar motor 
vehicles. The Magistrate held that they 
were in fact racing, while they were driving 
along the’ road; and the car driven by 
accused No. 1 Basappa knocked down a 
mao -who sustained injuries to his legs and 
had to be treated in hospital for some 
time in consequence. There seems no doubt 


upon the evidence that the convictions of — 


the four accused or at anyrate that of 
accused No. 1, with whom alone we are con- 
cerned, is justified. But the maximum penal- 
ty provided for the offence is a fine of 
Rs, 500 and the general rule is that the 
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fine imposed on an accused person should 
not be excessive, having regard to his 
pecuniary means. In the present case there 
is nothing to suggest that accused No. | 
was a person of such means, as would 
make it appropriate to impose fine of say) 
Rs. 100, such as was suggested by the 
Government Pleader. In my opinion the 
best way to stop dangerous driving of the 
kind in question is forthe Court, on con- 
viction of the offender, to, exercise its 
powers under sub-s. (2) of s. 18, under 
which such Court “shall cause particulars 
of the conviction to be endorsed” on any 
license held by the accused and may (1) 
cancel or suspend that license, or even . 
(2) declare the accused disqualified for 
obtaining alicense either permanently or 
for such period as it thinke fit. That isa 
very substantial power the exercise of 
which will have a very deterrent effect, 
especially in the case of persons like the 
accused who earn their livelihood by driv- 
ing motor vehicles. In the present case 
the learned Magistrate has not complied 
with the direction contained in this sub- 
section that he should endorse particulars 
of the conviction upon the accused's license. 
At any rate there is nothing in the record 
which shows that that was done or direct- 
ed tobedone. We think that the accus- 
ed, who issaid to be still driving motor- 
cars, should be ordered to surrender his 
license to the Magistrate in order that the 
necessary particulars may be endorsed 
thereon, It would have heen, I think, ap- 
propriate if the Magistrate had suspended 
the accused’s license for,say, six months, 
having regard to the fact that he was driv- 
ing the car which knocked over the injured 
man, But as the offence took place in 
Juy 1924 and the period for which the 
accused's license was then in force has 
probably expired, we do not think that we 
can appropriately pass an order of suspen- 
sion or cancellation. The order of endorse- 
ment will, we think, bea sufficient enhance- 
ment of sentence in the circumstances of 
the case, 


Z. K, Sentence enhance, 
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..OUDH JUDICIAL COMMIS- 
; SIONER’S COURT. 
5 Civin Revision No. 76 or 1925, 
` l August 10, 1925. 
Present :—Mr. Simpson, A. J. C. 
BALJNATH—DerenpaNT—APPLICANT 


VETSUs 5 
RAMDAS SAHU—Puarntirr— 
- OPPOSITE Party. 
Provincial Small Cause Courts Act (IX of 1887), 
s. 25- Revision-—Discretion of High Court—Limitation, 
nice question of —Interference. i 


Tas High Court has a discretion under s. 25 of the’ 


Proviacial Small Cause Courts Act and it will not 
under that section upset a decree passed by a Small 
Caus2 Court on the mere ,possibility that the Court 
may have gone wrong by a few days on a question of 
some nicety relating to limitation. ` 

Revision against the judgment and decree 
of the Judge, Small Cause Court, Akbarpur, 
dated the 30th March 1925. 

Mr. Muhammad Ayub, for the Appellant. 

Mr. Naimullah, for the Opposite Party. 


ORDER.—This is an application in 
revision under s. 25 of the Small Cause 
Courts Act. The suit was one on the basis 
- of a promissory-note. The defence raised 
two points only. 

l That the money had been re-paid, 
an i 

2. That the suit was time barred. 

Both issues were decided in favour of 
the plaintiff and the suit wasdecreed. The 
defendant comes here in revision. He can- 
not, of course, attack the finding of fact 
that the money has not been re-paid. His 
point is that the suit was time barred. It 
is a difficult question to decide whether it 
was time barred or not, because the pro- 
missory-note gives two dates for re-pay- 
ment. It says three months from execu- 
tion, and it says the meti Magh puran mashi 
_1978. Now the date of execution was the 
23rd November 1921, so three months, 
calculated according to s. 25 of the Limita- 
‘tion Act, gives the 23rd of February, 1922. 
But the other date, meti Magh puran mashi 
197s, corresponds to the 12th of February, 
1922. The suit was brought on the 16th 
February, 1925, soit is within time from 
the 23rd of February 1922, but beyond 
time, reckoning from the 12th of February 
1922. Several rulings have been cited at 
Bar, and I have considered them. But I 
do ndt propose to decide the point. 1 dis- 
miss the application in revision on ‘the 
ground that I have a discretion under s. 
25, and, I am not prepared ta upset the 
decision of the Court below, because it 
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might plausibly, be argued that the claim 
was beyond time. In certain cases no doubt 
it might be proper to proceed ona ground 
of limitation, but the possibility that a 
Small Cause Court may have gone wrong 
by a few days on a question of some nicety 
relating to limitation, is nota ground for 
setting aside the decree. The application 


is dismissed with costs. — TA 
Z. K. Application dismissed. 
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PATNA HIGH COURT. i 
Crvit Revisions Nos. 515 anp 516 or 1924., 
April 6, 1925. 

Present :—Justice Sir B. K. Mullick, Kr., 
and Mr. Justice Ross. 
Musammat LADLI BEGUM— PETITIONER 


1ersus 
Babu RAM DAS alias PAHLAD DAS 
AND OTHERS—OPPOSITE PARTY, ; 

Jurisdiction—Appeal—Appellate Courts power to 
determine value of appeal—Revision. 

It is the duty of a Court óf Appeal, when an appeal 
is presented to it, to determine the jurisdictional 
value of the appeal and if it comes tothe conclusion 
that the value exceeds its jurisdiction to return the 
appeal for presentation to the proper Court; and as 
in doing so the Court does not act without jurisdic- 
tion, its order is not open to revision. [p.e 332, col. 1.] 

Raghunath Charan Singh v, Shamo Koeri, 310. 344, 
and Peari Shah v. Suraja Mal Marwari, 16 Ind. Cas, 
575; 16 C L. J. 371; 17 O. W. N. 503, referred to. |. 

Revision from an order of the District 
Judge of Muzafferpur, dated the 27th 
August 1924. k 

Mr. Muhammad Hasan Jan, for the Peti- 
tioner. 

Mr, Siveshwar Dayal, Syed Noorul 
Hasan and Mr. A. H. Fakhruddin, for the 


JUDGMENT. ee 

Mullick, J.—These two applications 
in revision arise out of Suits Nos. 20 and 
21 of 1922 before the Subordinate Judge of 
Muzafferpur. The plaintiff, a mutwali, asks 
for a declaration that the properties in suit 
are increments ofa wakf created by Musam- 
mat Nurjahan Begum and for recovery of 
possession from the defendants whoin one 
case claim title under a Court sale of the 


16th February 1914 and inthe other u der. 


a kobala executed by Musammat Nurjahan 
on the 9th August 1914, One of the 
jssues raised at ihe trial was whether the 
Court-fee paid was sufficient. The issue 
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was decided .in favour of TA plaintiffs, 
but the suits were dismissed onthe merits. 

An appeal was taken by the plaintiffs 
to the District Judge who found that the 
value of the properties was not Rs. 2;100as 
held by the Trial Court but not less than 
Rs, 15,000. or 20,000 and he accordingly re- 
turned. the -memoranda of appeal. to be 
presented tothe proper Court. 

Against this order an appeal was pre- 
ferred to this Court under O. XLIII r. 1 (a) 
of the C. P. C.,but we held following Raghu- 
nath Charan Singh v. Shamo Koeri (1) that 
no appeal lay and we directed the appli- 
cations to be registered as revision cases. 

It is now urged before us by_the learned 
Vakil for the plaintiffs that the learned 
Judge’s order returning the rhemoranda-of 
appeal was without jurisdiction. I think 
this contention must fail, Clearly s. 11 
of the Suits Valuation Act of 1887 does 
not apply. The Subordinate Judge had 
unlimited pecuniary jurisdiction and no 
objection was or could have been taken 
before him on the ground of his jurisdiction 
to try the suit. Ifthe suit had been tried 
by a Munsif it may be that an objection 
as to valuation for the purpose of determin- 
ing - the ‘Court-fee might, in certain cir- 
cumstances, have also been regarded as an 
objection as to jurisdiction; and in that 
case the Appeal Court, if satisfied, that, 
in spite of the under-valuation, the disposal 
of the suit on the merits had not been 
PORI would have been entitled. to 

ear the.appeal asif there has been no 

defect of jurisdiction. 
-Put here the question ;is not whether 
the Subordinate Judge had jurisdiction 
to try the suit but whether the Appeal 
Court had jurisdiction to hear the appeal. 
Ordinarily the Appeal Court does not inter- 
fere with a valuation made by a Trial 
Court for the purpose of. determination 
jurisdiction, but it is always open to; a 
party to take this as a ground of appeal. 
The Court may also investigate the matter 
in exercise of-its inherent powers. Part 
I of the Suits Valuation Act empowers the 
Local Government to make rules for deter- 
mination the value of land for purposes of 
jurisdiction in certain classes of suits, and 
Part II declares that in suitsnotcoming with- 


in paras. v, viandix and para: x cl. (d) of 8.7. 


of the Court Fees Act, the value as.determin- 


able for the computation of Court-feesand . 


1)-31 Q. 344, 
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the value for the purposes of jurisdiction 
shall be the same, Under the first part 
of s. 12 of the Court Fees Act the valuation 
made by the Trial Court for the purpose 
of computing the Court-fee-is final as be- 


-tween the parties, but the finality so con- 


ferred is confined within very narrow . 
limits and it is.even open toa party to 
appeal on a question of category, that is 
to say, the class within which the 
suit falls. On a question of valuation 
pure and simple a party cannot appeal 
but the Court may act under the 2nd para. 
of s. 12 of the Court Fees Act for the pur- .. 
pose of protecting: the revenue: Ke 

Here the suits before us fall within s. 7 
para. iv (c) of the Court Fees Act and the 
valuation for the- purpose of computing, 
the Court-fee must determine the jurisdic- 
tion. But there was nothing to prevent 
the defendants from objecting before the 
District Judge. that he had no jurisdiction 
to hear the “appeal. The District Judge 
had jurisdiction, and indeed it was his 
duty, to determine the point, and as there 
was material before him for coming to. 
the finding that the value of the subject- 
matter was atleast Rs. 15,000 .and that, 
therefore, he was not competent to hear 
the appeal, no revision lies against his 
order. 

Tt follows from this view that an appeal on 
the ground of defect of jurisdiction may if 
successful disturb the finality of the valua- 
tion for the purpose of computation of 
Court-fees in suits coming under s. 8 of the 
Suits Valuation Act, but there can be no 
doubt that the first clause of s. 12 of the 
Court Fess Act is subject to.the provisions 


- of the Suits Valuation Act; and so ithas 


been held in Peart Shah v. Suraja Mal 
Marwari (2). In the present case the Court 
vested with jurisdiction to hear the appeals 
will indeciding the question of jurisdiction, 
be competent to levy deficit Court-fees on 
the plaint if satisfied that the District 
Judge's valuation was correct. . 

The immediate question, however, before 
us is whether the District Judge acted, 
without jurisdiction in returning the me- 
moranda of appeal. The answeris in the 
negative and these applications in revision 
are dismissed with costs: hearing fee two 
gold mohurs in each case. 

. Ross, J.—l agree. 

8. D. Revision dismissed. 

(2) 16 Ind. Cas, 575; 160. L, J. 371; 170. W.N 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. f 
Seconp CIVIL APPEAL No. 53 or 1923. 
July 18, 1924. i 
Present :—Mr, Kotval, A. J.C. 
Diwan Bahadur BALLABH DAS— 
DEFENDANT—APPELLANT 
versus 


Seth NARAIN PRASAD—PLAINTIFF 


— RESPONDENT. ` 

Construction of document—Agreement 
kararnama authorizing creditors agent to receive, 
cheques dueto debtor, whether assignment—Decree in 
favour of third person—-Attachment of cheques—, 
Creditor, whether can object—Lien. 

La P: W.D. contractor, ‘borrowed money from B 
and executed two agreements inhis favour on 4th 
September 1917 and 19th September 1919, agreeing to, 
credit or deposit at B’s shop all cheques that he may 
get from P. W. D. on account of the works and not to 
cash them, and to execute an ikararnama in the name of 
a servant of B whom B may appoint to authorize him to 
take on his (A’s) behalf cheques in his name from the 
P. W. D. and get them credited in B's shop, and that 
he will have no authority to take the cheques until 
the satisfaction of the debt. One N, another creditor 
of L, obtained a decree against L and attached certain 
cheques of L obtained from P. W.D. B objected in 
execution proceeding that cheques were assigned to 
him. The objection was overruled. B then filed a 
ee a declaration that the attachment was not 
va 

Held, that the terms of the ikararnama did not con- 
stitute a present assignment of the debt due to A: 
but an agreement to assign at future dates, and unless 
L authorized the P. W. D. to make over each cheque to 
the agent of B there was no lien acquired over it. 
IP 394, col, 1.) 

Row.& Co. V. Dawson, . (1749) 1 Wh. & T. L. C. (8th 
Ed.) p. 95; 1 Ves. Sen. 331; 27 E. R. 1064, referred 
to. : 


to execute 


Appeal against a decree of the District 
Judge, Jubbulpore, in Civil Appeal No. 21 
of 1922, dated the 27th November 1922. 

Sir B. K. Bose, for the Appellant. 

Mr. M. Gupta, for the Respondent. 


JUDGMENT.—Laxman Hira, defend- 
ant No, 2, borrowed money from the plaint- 
iff, Narayan Prasad, from time to time to 
carry on certain road construction work 
which he had undertaken to do for the 
Public Works Department. On the 3rd 
December 1918 accounts were made up and 
Rs. 4,000 were found due to the plaintiff 
and for this sum Laxman passed an acknow- 
ledgment. He had undertaken other works 
of asimilar nature for which he borrowed 
money ‘from Ballabhdas defendant No. 1 
under two ikrarnamas dated 4th September 
1917 and 19th August 1919 Exs. D-2 and D-1. 
About the end of 1920 the plaintiff filed a 
suit in the Mandla Court against defendant, 
Laxman Hira, and obtained a decree for 
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-. ment to be attached in execution. 
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Rs. 3,779-10-0 and caused certain cheques; 
payable to him by the Public Works Depart- `’ 
Defen- ` 
dant No. 1 filed an objection to the attach- - 
ment on the strength of Exs. D-2 and D- 1, 
and succeeded in, getting the property 
released. The plaintiff, therefore, files this 
suit against the two defendants for a declar-. 
ation that defendant No. 1 had no right to 
the cheques and that they were liable to.. 
attachment in execution of his decree as 
the property of defendant No. 2. As the 
amount due on the cheques was with- 
drawn by defendant No. 1 after the. in- 
stitution of the suit the plaintiff was allowed. 
to amend his prayer for relief to one for a 
decree against defendant No. 1 for the. 
amount of his, decree. Defendant. No. 1 
pleaded that Exs.D-2 and D-1 were assigned 
and created a lien in his favour on the 
cheques. The Trial Court held that they 
did not amount to assignments and created 
no lien and that at the time of the plaintiff's 
attachment the cheques were the property 
of defendant No. 2 and were liable to attach- 
ment at the plaintiff's instance. ‘It decreed’ 
the plaintiff's claim. The lower Appellate 
Court has upheld the Trial Court’s decree, . 
The contention raised in the Trial Court 
by defendant No. 1 is repeated in this Court. 
Reliance is placed upon Row v. Dawson 
(1). In this case A borrowed money of B and 
gave him a draft upon a fund due to him (A) 


‘out of the Exchequer. The draft depositéd 


with the officer from whom the fund 
was payable. A afterwards became bank- 
rupt. The question was whether B became, 
entitled to specific lien upon the fund, or 
whether the assignees under the commission 
of bankruptcy were entitled to have the 
amount paid to them. It was held that the 
draft was an assignment of the fund or 
debt due to 4 and on being deposited with 
the officer attached immediately: to the 
debt so that the officer could not have paid 
it to A supposing he had not been bank- 
rupt without making himself liable to B. | 

The question then is. whether by the 
ikrarnama Laxman assigned to defendant 
No. 1 Ballabhdas debts due from the Publie 
Works Department. The term of the ikrar- 
nama dated the 4th September 1917 now 
relevant is as follows. “I will credit (or 
deposit) at your shop all cheques that I . 
may get from the Public Works Depart- 
ment on account of these works, I will not 


(1) (1749) 1, Wh. & L. ©. (8th Ed.) p. 95; 1 Ves, 


_ Sen. 331; 27 E. R. 1064 
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cash them.” This term is maintained by 
the ikrarnama dated the 19th August 1919 
which further stipulates as follows: “I 
` will be giving you cheques in satisfaction 
of the money due to you just as I have been 
doing. 1 will execute a mukhtiarnama in 
the name of the servant whom you may 
appoint for making disbursements or of the 
person whom you may propose and will 
authorise him to take on my behalf cheques 
in my name from the Public Works Depart- 
ment and get the same credited to my khata 
at your shop. The mukhtiar-am shall, how- 
ever have no authority to sign on my behalf 
any, bill in my name...... All cheques that 
may be issued in respect of these works 
shall be credited (or deposited) at your shop 
until full satisfaction of the amount with 
interest and commission. I will have no 
authority to take the cheques. You have 
been authorized to take them all, as you 
alone have laid out money on the work from 
the beginning. I, therefore, lay it down that 
no one besides yourself either myself or 
any of my heirs or other mahajans or credi- 
tors shall be entitled to take the cheques.” 

These terms do not constitute a present 
assignment of the debts. The cheques 
could not be taken from the Public Works 
Department until Laxman executed an 
authority in favour of the agént appointed 
as agreed to take the cheques. Assuming 
that the mere delivery of the cheques 
intoths hands of the defendant, amounted 
to assignment of the debts, the assign- 
ments would not be complete until the 
agent was placed in a position to demand 
the cheques from the Public Works De- 
partment. The agreement is an agree- 
ment to assign at future dates. Until 
each cheque is authorized by Laxman to 
be made over. to the mukhtiar there is 
no lien acquired over it. Therefore, at the 
time of the attachment of the cheques by 
the plaintiff there was no lien on them 
or the debts payable by the Public Works 
Department. 

“As regards the third ground of appeal 
it- is sutficient to state that no plea was 
raised and no issue framed on the point 
in the Trial Court. There is nothing on the 
record to show what cheques were attached 
by defendant No.1 in his suit and what 
by the plaintiff in his, and whether any 
assets were really held by the Court. 
‘The ground’ cannot.be considered now. 
‘The appeal fails and is disinissed with costs. 

GRD . Appeal dismissed, ` 
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ALLAHABAD HIGH COURT. 
First Crvin ArreaL No. 137 or 1922. 

June 23, 1925. i 
Present:—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
Syed SHABBAR HUSSAIN— 

PLalnTIFF—APPELLANT ` 
versus 
Haji ABBAS ALI AND OTHERS— 
DEFEN DANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 19981, O. XXII, T. 4 
—Pre-emption suit—Appeal by pre-emptor-—Letth of 
one of several vendee respondents—Substitution not 
effected within time—Abatement of appeal. 

The cause of action fora pre-emption suit is one 
and indivisible. Therefore, where an appeal by the 
pre-emptor in a pre-emption suit abates as against one 
of several vendee respondents, on account of failure to 
effect substitution within time after his death, the 
appeal abates in its entirety. In such a case the ‘right 
to sue does not survive against the remaining vendees 
who constitute only a part of what was for the 
purposes of the suit one legal unit. |p. 325, col. 2.] 

Imamuddin v. Sadarat Rai, 5 Ind. Cas. 897; 32 A. 
801; 7 A. L. J. 228, followed. 

First appeal from a decree of the Sub- 
ordinate Judge, Basti, dated the 4th Feb- 
ruary 1922. 

Mr. Iqbal Ahmed, for the Appellant. 

Mr. S. N. Sen, for the Respondents, 

JUDGMENT.—The appellant in this 
case Syed Shabbar Hussain was the plaint- 
iff in the Court below in a suit brought 
to pre-empt. asale which was carried out 
by means of a document executed on the 
20th August 1920. The first party of de- 
fendants to the suit consisted of eight 
persons who are the purchasers under the 
deed just mentioned. The defendants 
second pariy, consisting of two -per-ons, 
were the vendors, The sale was a sale 
to eight persons in consideration of a sum 
of Rs. 14,999. 

The plaintiffs suit failed.in the Court 
below on the ground that the existence of 
a custom of pre-emption had not been prov- 
ed. The plaintiff then appealed to this 
Court and impleaded the eight vendees and 
the two vendors as respondents. Since the 
filing of the appeal one of the vendees has 
died and admittedly mo application has 
been made within time to make his legal 
representatives parties to the appeal. The 
necessary result of this default on the 
part ‘of the plaintiffappellant is that the 
appeal has abated as against the deceased 
respondent in accordance with the provi- 
sions of O. XXII, r. 4 (3). Under that sub- 
rule it is declared that where within 
the time limited by law no application is 
miade under sub-r, (1) the suit shall abate 
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as against the deceased defendant. The 
same rule is applicable in the case of 
appeals, 

A preliminary objection is now raised 
on behalf of the remaining respondents 
-vendees to the effect that the appsal has 
abated not only as against the deceased 
respondent but in its entirety, and we are 
of opinion that this plea must prevail. 

It_cannot be contended on the langnage 
of O. XXII, r. 4 (3) that the only result of 
the default to make the legal representa- 
tives of the deceased respondent parties to 
the record is that the appeal, abates only 
against the deceased respondent and can 
proceed as against the others, In our opi- 
nion that is not the meaning of the sub- 
rule. The question whether the appeal 
abutes entirely or only against the deceased 
respondent must be determined with refer- 


ence to the nature of the suitor rather the - 


nature of the right to sue. We mav here 
refer to the observations at page 112* Wajid 
Ali Khan v. Puran Singh (1)] in which the 
argument that the appeal necessarilv abates 
only against ihe deceased respondent but 
not against the others was repelled. 

We have, therefore, in this case to con- 
sider what was the plaintiff's right to sue. 
He claimed as a co-sharer of the vendors 
to pre-empt the sale made in favour of the 
eight defendants vendees and his right as 
a pre-emptor was a right tosue all these 
vendees as one party and to claim that he 
should be substituted as vendee in their 
place. He was bound to pre-empt the whole 
sale and could not pre-empt a part and 
so he was under an obligation to make 
all the -vendees defendants in the suit. 
Every one of the vendees was a necessary 
party. 

Now itis the same right of suit which 
the plaintiff-appellant is asserting here in 
this appeal. His suit has failed in the 
Court below and he asks this Court to 
enforce the right that he asserted in the 
Trial Court If that right is one which in 
the Court below he could assert only against 
the eight vendees together it follows thut 
he cannot assert it here against only seven 
of them. His claim as pre-emptor was to 
be substituted as vendee of the entire pro- 
` perty sold and by his own default that 
relief can no longer be granted. No decree 


(1) 85 Ind. Cas. 66; 47 A. 100; 22 A. L. J. 994; L. R. 
8 A 39 Civ ; (1925) A. T. R. (A) 108. 
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which we could give could displace the -ree 
presentatives of the deceased vendee from 
possession. N 

The fact is that the cause of action for 
the suit for pre-emption was one and in- 
divisible. ` There was only onesale in favour 
of the body of eight persons who, are for 
the purposes of the suit to be treated as 
one legal entity. The plaintiff asks to be 
put in the-place of this body of purchasers.. 
That was his right to sue a right which he 
could assert by asuit and as this cannot 
now be done it appears to us that the 
claim must fail in its entirety. The right 
to sue does not survive against the re- 
maining vendees who constitute only a 
part of what is for the purposes of this 
case, one legal unit. 

The case is covered by authority [see the 
report as Imam-ud-din v. Sadarat Rai (2).] 

We must, therefore, give effect to the pre- 
liminary objection and hold that the appeal 
abates in its entirety. The result is that 
this appeal fails and is dismissed with costs 
including in this Court fees on the higher 
scale. 

N. H. Appeal dismissed, 

(2) 5 Ind. Oas. 897; 32 A. 301; 7 A. L. J. 228, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 643 oF 
1922. 

April 29, 1925. 

Present :—Mr. Justice Kulwant Sahay. 
Kumar RAMESWAR NARAYAN 
SIN GH—DEFENDANT—APPELLANT 
VETSUS 
MAHABIR PRASAD AND'OTHERS— 

PLAINTIFFS—RESPONDENTS. . 

` Chota Nagpur Tenancy Act (VI of 1908’, ss. 21}, 
281, 252— Limitation Act (IX of 1908}, Sch. I, Art. 95 
—Sale of holding—Suit to set aside sale on ground of 
fraud, nature of—Limitation avplicable, | 
Sections 214 and 258 of the Chota Nagpur Tenancy’ 
Act do not create a right to institute a suit to set aside. 
a sale of a holding held under the provisions of the- 
Act. They bar the institution of such a suit except on 
the ground of fraud or want of jurisdiction. The right 


- to institute a suit to set asidea sale is conferred by 


the general law and has been restricted by these sec- 
tions to the case of fraud or want of jurisdiction. A, 
suit, therefore, to set aside asaleof a holding held 
under the provisions of the Chota Nagpur Tenancy 
Acton the ground of fraud, is not a suit instituted 
under the provisions of the Actas contemplated by 
s. 231 of the Act, and consequently the period of 
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limitation applicable to such a suit is not the one pro- 


l _ vided by that section but theone laid down in Art. 95 


of Sch. I to the Limitation Act and begins to run from 
the date on which the fraud becomes known to the 
plaintiff. [p. 326, col: 2; p. 327, col. 1.) 

Appeal from a decision of the Sub- 
ordinate- Judge, Ranchi, dated .the 12th 
April 1922, reversing that of the Munsif, 
Hazaribagh, dated the 3lst January 1921. 

Mr. B.C, De, for the Appellant. 

. Messrs, N. Roy and Satdeo-Sahai, for the 
Respondents. | N 

JUDGMENT.—This is an appeal by 
the defendant against the decision of. the 
Subordinate Judge of Ranchi reversing the 
decision of the Munsif of Hazaribagh and 
decreeing the plaintiffs’ suit. The suit 
was for setting aside a sale of a raiyati 
holding held under the provisions of the 
Chota Nagpur Tenancy Act. The sale 
was sought to be set aside on the 
ground of fraud. The defendant who was 
the landlord and the purchaser in the 
execution sale denied that there was any 
fraud and contended that the suit was 
barred by limitation. The learned Munsif 
who tried the suit held that there was fraud 
on-the part of the decree-holder and that 
the sale was vitiated on the ground of 
such fraud; he, however, dismissed the 
suit on the ground of limitation. On 
appeal by the plaintiffs, the learned Sub- 
ordinate Judge has held that the suit was 
not barred by limitation and has accord- 
ingly decreed the suit and set aside the 
sale. Against this decision the defendant 
has come up in second appeal, 

‘The principal question for: decision in 
this appeal is as to whether the suit was 
barred by limitation. The sale in execution 
of the decree obtained by the appellant 
took place on ‘the 3rd of December 1917. 
The plaintiff's case is that the entire amount 
due under the decree had been paid off 
and the appellant acted fraudulently in 
getting the sale confirmed and that he came 
to know of the fraud for the first time 
on the llth November 1919 when posses- 
sion was delivered tothe appellant. The 
suit was instituted on the 10th July 1920, 
The Munsif held that the period of limita- 
tion was one year and that the plaintiffs 
had knowledge of the sale beyond one 
year from the date of the suit and that 
the. suit was accordingly barred by limita- 
tion. He did not in his judgment [state 
under what provision of the law he held 
the period of limitation to'be one year. 
The learned Subordinate Judge on appeal 
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was of opinion that the period of limitation 
applicable to the suit was the one provided 
for in Art. 95 of the First Schedule to the 
Indian Limitation Act. It has been contend- 
ed, however, on behalf of the appellant that 
the present suit was governed bys. 231 
of the Chota Nagpur Tenancy Act and that’ 
the period of limitation was one year from 
the date of the accrual of the cause of 
action and that upon the finding of the 
Munsif the cause of action accrued to 
the plaintiffs at least on 8th April 1918, 
if not earlier, and that the suit being 
instituted beyond one year from that date 
was barred by limitation. Now, in order 
to make the’provisions of s. 231 applicable 
to the present suit it must first be estab- 
lished that the suit was one instituted under 
the Chota Nagpur TenaneyAct. The learn- 
ed Subordinate Judge is of opinion that 
s. 231 has no application to the present 
case inasmuch as the suit was not one 
under the Act. I am of opinion that the 
learned Subordinate Judge was right and 
that the present suit is not one under the 
Chota Nagpur Tenancy Act. Reliance has 
been placed by the learned Vakil for the 
appellant upon the provision.of ss. 214 and 
258 of the Chota Nagpur Tenancy Act and 
it has been contended that the present, suit 
is one under thé provisions of those sec- 
tions. J am of opinion that this contention 
is unsound. Section 214 bars asuit to set 
aside a sale made under Ch. XVI of 
the Act except on the ground of fraud or 
want of jurisdiction, Section 258 contains a 
provision similar to that in s. 214. These 
sections do not create a right to institute 
a suit to set aside a sale of a holding made 
under the Act, They bar the institution 
of such a suit except on the ground of 
fraud or want of jurisdiction. The right 
to institute a suit to set aside a sale has 
not been created but has been taken away 
under the provisions of those sections. 
The right exists in a person to bring a 
suit to set aside a sale under the general 
law and was not conferred under the 
provisions of the Chota Nagpur Tenancy 
Act and such right was taken away by 
these sections except the right to bring 
a suit on ¿he ground of fraud or want 
of jurisdiction. The présentsuitwas, there- 
fore, not a suit instituted under the provi- 
sions of the Chota Nagpur Tenancy Act 
as contemplated by s. 231 of the Act; and 
consequently the period of limitation is 
not the one provided by that section but 


` a 
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the one. provided by the Indian Limitation 

_ Act. -I am, therefore, of opinion that the 

„snit must be governed either by the pro- 

| Visions of Art. 12 or by those of Art. 95 of 
the. First Schedule to the Indian Limitation 
Act. In my opinion the suit being for 
a relief on the ground of fraud the Article 
applicable is 95 and not Art. 12 of 
the Limitation Act, and the period of 
limitation is, therefore, three years from the 
time when the fraud became known to the 
plaintiffs. In the present case the suit 
was brought within three years evenfrom 
the date of the sale and was evidently 
within time. 

It has next beenargued that there was 
no fraud as alleged in the plaint. Iam of 
opinion that the appellant cannot be 
allowed to raise this question in second 
appeal. It. was found by the Munsif that 
there was fraud on the part of the defend- 
ant, and that finding was not challenged 


by the defendant before the Subordinate ` 


Judge as.is expressly stated in the decision 
of the Subordinate. Judge. 
contended that the fraud alleged was not 
in bringing about the sale butin getting 
the sale confirmed after receipt of the 
entire amount of the decree; and it is point- 
- ed out that under the provisions of the 
Chota Nagpur Tenancy Act a sale is not 
required to be confirmed. No doubt, there 
is no provision in the Act for confirma- 


. tion of a sale and in Lal Nilmani Nath Sahi, 


Deo v. Baldeo Das Birla (l) it was held 
by this Courtthat there was no provision 
in the Act for confirmation of a sale. 
Reference was made in that case to the ex- 
pression “confirmation of sale” occurring in 


cl. (d) of s. 209 of the Act; but it is notice-. 


able that the word “date” was substituted in 
this clause for the word “confirmation” 
by the Bihar and Orissa Act (VI of 1920) 
and the word “confirmation” now no longer 
occurs in this section. The question of 
fraud, however, was not raised by the 
appellant in the lower Appellate Court, 
and I am of opinion that the appellant can- 
not be. allowed to raise the question here 
in this second appeal. The only point 
argued before the Subordinate Judge was 
the question of limitation and this question 
appears to have been correctly ‘decided. 
This appeal is dismissed with costs. 
2K ` Appeal dismissed. 
(1).55 Ind. Cas. 27; 1P. L, T. 146; 5 P, L, J. 101; 
(1920) Pat. 73; 2 U, P. L. R. (Pah) 69, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. __ 
. Seconn Crvin APPEAL No. 39 or 1924, 

July 16,1995. 
Present :—Mr. Wazir Hasan, A. J. O. 

JAMNA PERSHAD AND OTHERS— 
PuaIntirrs—APPELLANTS ` 
VETSUS 
RAMLAL AND OTAERS—DEFENDANTS— 
RESPONDENTS. 

Custom—Wajib-ul-arz, entry in, value of. 

Where it is not shown by reliable evidence that the 
officer engaged in compiling a wajib-ul-arz neglected 
to perform his duty or was mislead in recording a 
custom, and it does not appear that astatement of 
custom in the wajib-ul-arz is ambiguous, the record 
of the custom in the wajib-ul-arais most valuable 
evidence of the custom. [p. 328, col. 2.] 


Civil appeal against the judgment ‘and 
decree of the District Judge, Lucknow, 
dated 22nd October 1923. 

‘Mr. B. N. Srivastava, for the Appellants, 

Messrs. Radha Krishna, Gaya Prasad and 
Wasim, for the Respondents. | 


JUDGMENT.—This is the plaintiffs’ 
appeal from the decree of the District Judge 
of Lucknow, dated the 22nd October 1923, 
reversing the decree of the Court of the 
Munsif (North) Lucknow dated the 6th 
‘September, 1922. The result of the decree 
of the lower Appellate Court was that the 
plaintiffs’ suit for possession of certain 
zemindari ‘property situate in three villages 
was dismissed. f 
. The property in suit belonged to one 
Nand Kishore, who was a separated Hindu 


-of a family governed in the matter of suc- 


cession by the rules of the Mitakshara, On 


the death of Nand Kishore his estate was ` 


inherited by his widow, Musammat Muna. 
She died in 1911. The assignors of the 
plaintiffs are the remote nephews of Nand 
Kishore and they claim possession of Nand 
Kishore’s estate on the title that the assign- 
ors are the reversioners to the estate of 
Nand Kishore. The defendants are in pos- 
session of that estate and they are the sons 
of deceased daughters of Nand Kishore. On 
this statement of facts it is perfectly clear 
and it isnot disputed that the title in law 
to the property in suit rests with the de- 
fendants, The ground, however, upon 
which the plaintiffs’ claim toeject the de- 
fendants is based is that under a family 
custom the daughters and daughters’ sons 


` are excluded from inheriting the estate of 


Nand Kishore. The issue raised on thege 
pleadings was decided by the Court of. 
first instance in favour of the plaintiffs, On 


upon . 


eo 
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appeal by the defendants it was decided 
against them. | 

Tn second appeal the decision of the lower 
Appellate Court is challenged on three main 
grounds :— ; 

(1) that the lower Appellate Court has 
failed to place a proper construction on the 
paragraph of the wajib-ul-arz of the village 
Kesarmau relating to the rules of succession 
in the family ; 

(2) that the lower Appellate Court has 
improperly rejected statements of certain 
deceased persons as inadmissible in evi- 
dence, and. i ; 

(3) that it has again improperly rejected 
certain oral evidence produced by the 
plaintiffs in proof of instances of the ex- 
clusion of daughters in the family of Nand 
Kishore. 

As tothe ground No. 1, I may say at 
once that I do not agree with the learned 
Advocate for the appellants that on the 
judgment of the lower Appelate Court any 
question of mis-construction of the wajib-ul- 
arz of Kesarmau arises. Indeed there is 
no dispute either at the, Bar or between 
the parties as to the plain meaning of the 
words used in the that wajib-ul-arz on the 
question of custom. Paragraph 4 of that 
wajib-ul-arz which is the paragraph relevant 
to the purposes of. the appeal states in 
absolutely clear and definite language in 


the first instance that daughters are general-_ 


ly excluded from inheritance. In the second 
instance, however, there is a qualifying 
statement that the record of custom therein 
made will not apply to the dispute then 
pending with reference to the daughters’ 
title in a case in the Settlement Court. I 
gather from the judgment of the learned 
Judge in the lower Appellate Court that 
he would have been prepared to accept 
the entry in the wajib-ul-arz as a sufficient 
proof of the custom relied upon by the 
plaintiffs had the clause to which reference 


has just now been made, not been recorded. 


asa part of the entry relating to the custom. 
He thinks that the qualifying clause de- 
tracts from the value of the entry as evi- 
dence of a pre-existing custom. Itis clear, 
therefore, that the question with reference 
to this wajib-ul-arz is one of its evidential 
value and neither of its construction nor 
of its admissibility in evidence. The latest 
decision of their Lordships of the Privy 
Council with respect to an entry of custom 
in the wajib ul-arz of a village is to he 
found in the case of Balgobind v, Badri 
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Prasad (1). The appeal was preferred from’ 
a decree of this Court and the appeal in: 
this Court was a first appeal. That decision“ 
of their Lordships of the Privy Council is: 
a clear authority for the view that the entry 
of a custom in a wajib-ul-arzis evidence and 
in the absence of circumstances mention-' 
ed inthat judgment is a most valuable 
evidence of thecustom. This is amply borne 
out by the following quotation :— 2 
“One of these duties was, to record customs - 
as the Settlement Officer found them, 
and not aş he might think they ought to 
be. When it is not shown by reliable. 
evidence that the Settlement Officer neglect- 
ed to perform his duty or was misled in 
recording a custom,andit does not appear 
that the statement of the custom is ambigu-. 
ous, the record ina wajib-ul-arz ofa custom ` 
is most: valuable evidence of the custom; 
much more reliable evidence than subse- 
quent oral evidence given after a dispute’ 
as to the custom has arisan.” ` 
The view taken by their Lordships of the 
Privy Councilconfirms the opinion frequent- . 
ly expressed by the Judges of this Court 
on the same point. In this connection re~ 
ference mav be made to the decision of Mr. 
(now Mr. Justice) Lindsay in the care of 
Lalman v. Nand Lal (2). Inthe case before 
me the learned Judgein the Court below 
was, therefore, prefectly competent to attach 
no or little value to the entry of custom in 
the wajib. ul-arz under consideration and sit- 


. ting asa Court ofsecond appeal. Tam equal- — 


ly incompetent to review his finding and to 
hold that more weight ought to be attached 
to this piece of evidence, 

Before parting with this ground of appeal 
it may be mentioned that there was another. 
circumstance appearing in evidence which 
induced the learned Judge to regard the 
entry in the wajib-ul-arz as to the custom of 
little value. Thesuit which was mentioned 
as pending in the Settlement Court inthe 
wajib-ul arz of Kesarmau ended in favour. 
of the daughters. A copy of the judgment 
of the Trial Court and also a copy of the 
judgment in appeal have been filed in the 
present case. The Court had before it an- 
other wajib-ul-are the entry in which was 
absolutely general without any qualifica- 
tion as regards the enstom excluding daugh- 

(1) 74 Ind. Cas. 449: 26-0.0. 217; (1923) A. I. R. 
(P. ON 70: 21 A. L. T. 578; 90. & A. L. R. 581: 45 M. L. 
J. 289; 45 A. 413; 38 ©. L. J. 302: (1923) M. W. N. 799; 


33 M. L. T. 317; 10 O. I. J. 368; 50 J. A. 196; 29.0. W, 
N. 485 (PCA i 


™ (2) 20 Ind, Oas. 894; 17 0. 0.1, 
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ters from inheritance. 
of the village Asanha. A copy of the same 
is also filed in the present case and’ part 
of the property in suit is situate in that 
village. In spite of the entry in the village 
Asanha the Settlement Court came to the 
conclusion that there was no sucn general 
custom of the exclusion of daughters. 

As to the second ground of appeal, I 
may dispose it off quite briefly. It appears 
that certain persons were examined as 
witnesses in a case pending in one of the 
Courts in Oudh about 15 years ago and the 
dispute involved in that case was the right 
of succession to an estate. One of the 
issues raised was whether the daughters 
were excluded bya family custom from 
inhériting the estate of their deceased father. 
Some of the witnesses, who gave evidence 
in support of the custom, are now dead. 
Th y all belonged to the family of Nand 
Kishore. The learned Judge has rejected 
the statements as being inadmissible under 

- s. 32, cl. (4), of the Indian Evidence Act. 
„He is of opinion that they were made after 
the dispute had arisen. For me itis not 
necessary to decide whether these statements 
were technically admissible in evidence or 
not. Tomy mind they are certainly of 
very little value as proof of the custom now 
in question. That there was a clashing of 
interests between the two parties to the 
litigation is perfectly clear. One party 
supported the custom, the other repudiat- 
ed it. In this division into two camps 
some people appeared as supporters of one 
party and others of the other. In condi- 
tions like these it is difficult to say that 
the evidence produced was not tainted 
with partiality. 

As to the thiri ground of appeal, I find 
that the learned Judge in the Court below 
has considered the evidence relating to 
the five instances in which the appellants re- 
lied in proof of the custom of the exclusion 
of daughters. This evidence purports to 
show that a brother suceeded to the ex- 
clusion ofa daughter, Now in a case ofa 
brother succeeding another brother the 
evidence that the two brothers were separ- 
ate must be definite, clear and reliable. 
The learned Judge thinks that,the evidence 
produced in this case is not ofsuch a nature. 
On that ground he rejects the instances 
as of no consequence. 

Iam, therefore, of opinion that the appeal 
fails and itis hereby dismissed with costs. 
“BR Appeal dismissed. 
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PATNA HIGH COURT. 

Civit Revisions Nos. 441 anD 442 or 1924, 

April 27, 1925. 

Present:—Mr. Justice Kulwant Sahay. 
SHAMSHER NARAIN SINGH AND 
OTHURS—PErITIONEKS 
VETSUS 
Malit MOHAMMAD SALE alias 
WASIUDDIN—OppositsE Paxty. 

Civil Procedure Code Act V of 1908), s. 115, 0. IX, 
r. 18, O. XXII, rr. 3, 4— Evidence Act (I of 1872), s. 
78 (6)—Ex-parte decree, application to set aside— Find- 
ing as to non-service of summonses and date of know- 
ledge of decree based on evidence—Revision— Interfer- 
ence with finding—Copies of registers kept by officers of 
Native State, admissibility of. 

Where on an application to set aside an ex parte 
decree the Court considers the evidence on the record 
and comes to the conclusion that the applicant had 
no knowledge of the institution of the suit and that 
summonses were not served upon him and that he came 
to know of the decree within 30 days of the ap lication 
and on these findings rets aside the ex parte decree, 
its order cannot be interfered with in revision inas- 
much as it cannot bhesaid that the Court has committed 
any error, illegality or irregularity such as to affect its 

urisdiction. [p. 330, cols. 1 & 2.] 

Where in a proceeding to set aside an ex parte 
decree it appears that the heirs of a deceased plaintiff 
have not been made parties to the application, but 
the Court comes to the finding that the remaining 
plaintiffs represent the deceased plaintiff and that it 
was not necessary to bring his heirs on the record, the 
finding cannot be interfered with under s. 115 of the 
C P.C. [ibid.] 

Copies of entries in registers kept by the officers 
of a Native State are not admissible in evidence 
having regard to the provisions of s. 78 (6) of the Evi- 
dence Act. [ibid ] 

Where a Court erroneeusly holds that certain 
documents are admissible in evidence but in arriy- 
ing at its finding it does not base its decision upon 
those documents alone and arrives at its finding in- 
dependently of such documents, its finding cannot be 
said to be vitiated by reason of the fact that it has 
relied upon inadmissible evidence in arriving at that 
finding. [ibid.] 

Revision from an order of the Munsif, 
Bihar, dated the 16th September 1924. 

Messrs. S. N. Roy and A. H. Fakhruddin, 
for the Petitioners. 


Mr. Hasan Jan, for the Opposite Party. 


JUDGMENT .—These two applications 
arise out of an order passed by the Munsif 
of Bihar setting aside two ex parte decrees 
on an application of the defendant under 
O. IX, r. 13 of the ©. P. ©. The decrees 
were obtained by the plaintiffs-petitioners 
on the 6th of January 1920. These decrees 
were ex parte as the defendant did not 
appear and contest the suits. ln execution 
of these decrees the holding was sold on the 
18th of May 1920 and purchased by the 
plaintifs. The sale was confirmed on the 
18th of June 1920 and possession was dė- 


- tation. 
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the two suits under O. IX, r. 13 of the C. P. 
C. were filed on the 9th of January 1924, 
the allegation being that the defendant 


came to know of the decrees and of the sale 


for the first time on the ilth of December 
1923., | oy : ; 

The opposite. party's case was that he was 
in the territories of the Nizam of Hyderabad 


as he was in service there and returned: 


home in April 1923, and he had no infor- 
mation of the institution of the suits or of 
the decrees, or of the execution proceedings 
or sale of tne holding. The learned Munsif 
has considered the evidence in very great 
detail and he has come to the conclusion 
that the opposite party had no knowledge 
of the suits and summonses were not serv- 
ed upon him. As regards limitation he 
has found that the opposite party came to 
know of the decrees and the sale within 
thirty days of the applications. There was. 


another objection on the ground of limita-. 


tion by reason of the fact that one of the 
plaintiffs Taluka Prasad was dead and his 
heirs were brought on the record for the 
first time on the 10th of March 1924, and it 
was contended that so far as the heirs of 
Taluka Prasad were concerned, the appli- 
cations were evidently barred by limitation. 
The learned Munsif has found that it was 
not necessary for the opposite party to bring 
the heirs of the deceased Taluka Prasad on 
the record inasmuch as all the plaintiffs 
were members of a joint Hindu family and 
the surviving plaintiffs represented the 
family. Upon these findings the learned 
Munsif has granted the applications. 

Tt has been contended in revision that 
the learned Munsif was wrong in holding 
that the applications were within time, and 
secondly, that he was wrong in using in 
evidence, certain documents produced by the 
opposite party which were copies of attend- 
ance register and leave register kept by the 
‘officers of- the Nizam of Hyderabad, which 
showed the presence of the opposite party 
at Hyderabad. As regards the question of 
limitation it has been argued that the heirs 
of Taluka Prasad were necessary parties, 
and as they werc not brought on the record 
within thirty days of the date of knowledge 

‘of the decrees as alleged by the opposite 
party, the applications were barred by limi- 
Now the learned Munsif has come 
‘to a finding that the other plaintiffs repre- 
“gented Taluka Prasad and it was not necess- 
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livered to the auction-purchasers’ on the 6th ` 
of July 1920..The present applcations in. 


. (90 i. ©. 1828} 
ary to bring his heirs on the record: ‘The 
learned Munsif may be right or. he:may be 


- wrong, but there is no question of jurisdic- 
- tion involved on this point.. He was en- 


titled to come to a finding on the question ` 
as to whether the surviving plaintifis re- 
presented Taluka Prasad and as to whether 
the applications were- barred by limitation 
and he did come to the finding that the | 
applications were - not barred because the 
heirs of Taluka Prasad were not brought 
on the record within thirty days. -I am of 
opinion that it is nota question which can 
ae Considered in revision under s. 115 of the 
ode. 


As regards the question relating to the 
admissibility of documents of the Hyderabad 
State, it is clear that those documents were 
not properly admissible in evidence having 
regard to the provisions of s. 78 clause (6) 
of the Indian Evidence Act. But the learn- 
ed Munsif does not base his decision upon 
those documents only. Before referring to 
those documents, the learned Munsif had, 
upon the other evidence in the case, cometo . 
the conclusion that the opposite party: was 
absent from his home and summonses were 
not served upon him. The learned Munsif 
has, no doubt, not applied his mind to the 
consideration of the question as to whether 
these documents were admissible in evi- 
dence’ or not, but, even excluding these 
documents from the record, it appears from 
the judgment that there was sufficient 
evidence to enable the Munsif to come to a 
finding on the question as regards. the ser- 
vice of summonses. 


It was next contended that the document 
marked Ex. F in the case (which was a com- 
promise petition filed in a proceeding re- 
lating tothe execution of a decree obtained 
by the opposite party against the petitioners) 
showed conclusively that the opposite party 
had knowledge of the decrees and of the 
execution proceedings long before 30 
days of the filing of the present applica- 
tions. The learned Mufisif has considered 
this compromise petition and has come to 
the conclusion that this petition was not 
filed with the knowledge of the opposite 
party. He has compared the handwriting 
and he has“ considered the other circum- 
stances connected therewith, and his find- 
ing on this document isa finding of fact 
upon a consideration of the document. I 
cannot in revision say that the Munsif has 


-committed.any such error or any illegality 
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or irregularity so as to affect his jurisdic- 
tion. 

There is no question of jurisdiction in- 
volved in these applications and they are dis- 
missad with costs. There will be only one 
hearing fee, two gold mohurs. 

Z. K. Application dismissed. 





MADRAS HIGH COURT. 
Sgconp Cryin APPEAL No. 241 or 1922. 
February 3, 1925. 

Present :—Mr. Justice Odgers. 
MADE GOUDA AND OTHERS—DEFENDANTS 
—APPELLANTS 
versus in 
CHENNE GOUDA AND oTHERS— 

PLAINTIFFS AND DEFEN DANT—RESPONDENTS. 
- Transfer of Property Act (IV of 1882), ss. 54, 118, 

198--Hindu Law—Partition—Allotment of share to 
stranger-—Registered-deed, „whether necessary—Title, 

acquisition of. i 

Where at a partition between members of a joint 
Hindu family, a share in the family ‘properties of the 
value of more than Rs. 100 was allotted to a stranger, 
but the deed was not registered : 

Held, that there being no registered instrument, 
whether the transaction was a gift or an exchange, it 
offended against the provisions of the Transfer of 
Property Act and that the stranger acquired no title 
in the properties allotted to him. [p. 331, col. 2.] 

A person cannot by the mere recognition of another 
asa co-sharer of his convey to the latter a title in 
jimmoveable property without observing any of the 
formalities required by law for the purpose. [p. 332, 
col. 1. 

‘Ramkishore Kedarnath v. Jainarayan Ramrachpal, 
20 Ind. Cas. 958; 40 C. 966; (1913) M. W. N. 661; 14 M. 
L. T. 163; 17 O. W. N. 1189; 18 ©. L. J. 237; 15 Bom. 
L. R. 867; 11 A. L. J. 865; 25 M. L. J. 512; 10N. L. R. 
1; 401. A. 213 (P. CO.) and Second Appeal No. 225 of 
1920, followed. f 

-Girhi Rani Misrani v. Chandra Lal Kanth, 17 Ind. 
Oas. 885; 17 C. W. N. 62, followed. 

. Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Coimbatore, in A. S. No. 10 of 1921, pre- 
ferred against the decree of the Court of the 
District Munsif, Kollegal, in O. S. No. 88 
of 1919. f 

Mr.C. V. Ananta Krishna Iyer, for the 
Appellant. 

Mr. K. Bhaskyam Iyengar, for the Re- 
spondents. 

JUDGMENT.—In this cafe the plaint- 
iff is the grandson of the Ist defendant. 
The latter is the appellant and is the uncle 
of the 2nd defendant who is his sister’s 
gon. The Ist defendant and his sons 

entered into å partition in the year 1908 of 
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| exchange. 
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their joint properties. In this. partition 
they purported to include the 2nd defend- 
ant and to allot to him a proportionate 
share. of the joint properties. The 2nd 
defendant has subsequently assigned a por- 
tion of the property to which he alleges he 
has thus acquired title to the assignee, -the 
respondent. The learned District Munsif 
found that the 2nd defendant - got his 
share as a gift or that he got it in considera- 
tion of the fact that he surrendered part 
of his property to the Ist defendant by 
In either case he held that as 
the property was Rs. 100 in value and 
there was no registered instrument, whether 
the transaction was a gift or exchange, it 
offended against the. provisions of the 
Transfer of Property’ Act. The learned 
Additional Subordinate Judge, on appeal 
held that the 2nd defendant was made a. 
co-sharer. I mustsay I find it difficult to 
understand how the 2nd defendant vould be 
made a co-sharer as he was admittedly not 
a member of the joint family and, therefore, 
not a co-parcener. Thelearned Judge fur- 
ther says that the transaction was not a 
gift, but a partition of family ‘property 
of which family 2nd defendant was not 
a member. In Ex. © the 2nd defendant 
apparently described the property as 
having been given to him by way of 
gift. The comment of the learned. Addi- 
tional Subordinate Judge that this recital. 
is interlineated is a mistake, the word or 


words simply having been underlined in. 


the course of the argument. The learned 
Subordinate Judge bases his finding on 
the authority of Girhi Rant Misrani v. 
Chandra Lal Kanth (1). It is sufficient to say 
that this decision has been considered in 
S. A. No. 225 of 1920 by a Bench of this 
Court by which decision Iam, sitting as a 
Single Judge, bound. The Calcutta case 
was very carefully examined in that second ' 
appeal and Napier, J., says: “I know of no 
authority for the proposition that the. for- 
mal requirements of the Transfer of Pro- 
perty Act can be avoided by calling a 
transaction by a particular name under the 
dindu Law”. Krishnan, J , considering the 
same case says that the Judges in the Cal- 
cutta case did not treat the case before 
them as one of gift, but they do not say 
under what category it falls. “It does not 
appear that they meant to treat it as a 
family arrangement, but if it was meant. to 


(1) 17 Ind. Oas. 885; 17 ©. W, N. 62. 
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hold that a person could by the mere recog- 
nition of another as co-sharers of his convey 
title to him of immoveable property without 
observing any of the formalities required by 
law for it, lam, with all respect, unable to 
follow their view,” Reference may also be 
made to the Privy Council case reported as 


Ramkishore Kedarnath v. Jainarayan Ram- _ 


rachpal (3). Therefore, as regards Issue 
No. 4, I think the Subordinate Judge is 
clearly wrong and with regard to this, the 
appeal must be allowed with costs. Mr. 
Bhashyam Iyengar has, however, represent- 
ed that the appeal should not be wholly dis- 
posed of in.this manner but that the case 
should be sent back to the lower Appellate 
Court to be dealt with on Issues Nos. 1 and 2 
No. objection has been raised by Mr. Ananta- 
krishna Iyer to this course being adopted. 
What I propose to dois to allow this appeal 
with costs and the case as to Issues Nos. 1 
and 2 will be remitted to the lower Appel- 
late Court for decision. It will also consider 
whether any and what valid title has been 
acquired by the 2nd defendant independ- 
ently of the points decided in this judg- 
ment. Appellant will have the Court-fee of 
the second appeal refunded. 
V. N. V. Appeal allowed. 


(2) 20 Ind, Cas, 958; 40 Q. 986: (1918) M. W, N. 661; 

, L. T. 163; 17 0. W. N. 1189; 18 0. L. J. 237; 15 
EERE IAL 3.865; 2M DJ "2 0N 
R. 1; 401. A. 213 (P, 0). 
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OUDH JUDICIAL COMMIS- 
ý SIONER’S COURT. 
Privy Counciu APPBAL No. 8 or 1925, 
July 9, 1925. 
Present :—Mr. Wazir Hasan, A. J. C., 
and Mr. Simpson, A. J. C. : 
JAGMOHAN SINGH AND OTAERS— 
Puaintirrs—APPLiCaNTs 
versus 
SHEO MANGAL SINGH AND OTHE RS— 
—Derenpants—Ovposite PARTY. 
Civil Procedure Code (Act V of 1908), s. 109 (0), 
0. XLVII, r.7—Review, decree passed on— Appeal 
to His Majesty in Council, leave for, when to be 


granted. 

Where a decree passed by the High Oourt is of 
auch acharacter thatif ithad been-passed by a 
Court subordinate to the High Court no appeal 
against it would have been permissible to the High 


JAGMOHAN SINGH V. SHEO MANGAL SINGH. 
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aa leave will not be granted under s. 109 (e) of the 
O. P. O. for an appeal to His Majesty in Council 
against the decree. 

Where a decree is passed by the High Court on 
review, leave to appeal against the decree to the Privy 
Couneil under s. 109 (e) of the O. P ©. will not be 
granted unless the decree is open to objection on aome 4 
ground recognized by r. 7 of O. XLVII of the O. P. C 


Application for leave to appeal to His. 
Majesty in Council against an order of Mr, 
Ashworth, A.J. C.. in Miscellaneous Appli- 
cation No. 647 of 1924, dated 10th January 
1925, and reported as 86 Ind. Cas. 29, revers- 
ing the decree of Mr. Pullan, A.J. O., 
in Second Civil Appeal No. 163 of 1923, 
dated 2166 July 1924 and reported as 82 
Ind. Cas. 583. 


“Mr. Moti Lal Shane: for the Applicant, 
Mr. St, G.- Jackson, for the Opposite 
Party. 


ORDER.—This is an application for 
leave to appeal to the Privy Council. Such 
appeals are governed by ss. 109 to 112 of 
the C. P. C. The value of the subject 
matter of the suit is only Rs. 2,700 and, 
therefore, no appeal lies under s. 109 (a) or 
(b) read with s. 110 of the Code. If we are 
to grant leave to appeal, it must be 
because we regard the decree as a tit one ° 
for appeal to His Majesty in Council. We. 
do not think so. It is not necessary to” 
go into the factsof the case It is enough 
to say that the suit is one for possession 
of land and that the Trial Court dismiss- 
ed it. On appeal the first Appellate Court 
dismissed the appeal. On second appeal 
a learned Judge of this Court. Mr. Pullan, 
allowed the appeal and granted a decree 
for possession. The defendant-respondent . 
applied in review to this Court. Mr. Pullen 
was no longer a member of the Court 
and the application was heard by another 
Judge, Mr. Ashworth, who granted the 
application and dismissed the appeal. 
The plaintiffs are now the applicants for 
leave to appeal. The ground on which 
they proceed is that Mr. Ashworth pro- 
ceeded ona finding that Mr: Pullan was 
wrong in law in his decision. It is 
urged that an error of law is nota good 
ground for granting a review. 

In the view we take of the case, it is un- 
necessary to go into this question, Mr. 
Ashworth did not profess to proceed on 
this ground. He considered that Mr. 
Pullan’s judgment contained an error on 
the face of the record. Whether this is 


[66 I. ©. 1995] 
so or not we do not feel called upon to 
decide. The question before us is not 
whetber Mr. Pullan was right or whether 
Mr. Ashworth was right, but whether Mr. 
Ashworth’s decree is one fit for appeal to 
His Majesty in Council. On the face of it 
1618 not. 

The plaintiffs, who are the applicants 
before us, brought a suit for possession 
of land valued at Rs 2,700 only. Their 
suit after various vicissitudes has been 
finally dismissed. If that were all they 
would have no right of further appeal, but 
they say that because a review was 
granted they ought to be allowed to appeal 
to the Privy Counsil. The rules govern- 
-ing appeals from the decree passed on 
review are conta ned in O. XLVII of the 
C. P.C. Rule 7 us thet Order lays down 
that an order of the Court rejecting the 
application shall uot he appealable but 
an order granting an application is appeal- 
able on three grounds only. One of these 
is that the review was granted beyond 
the time of limitation. That was not the 
case here. The others are that the appli- 
cation was in contravention of the provi- 
sions ofr. 2 or r. 4. Neither of these rules 
was contravened. Therefore, if the review 
decree had been passed by a Court sub- 
ordinate to this Court no appeal would 
lie to this Court. We think that we ought 
to be guided by the same principles in 
deciding whether an appeal ought to be 
permitted to the Privy Council. For these 
reasons, the application is dismissed with 
costs. 


Z. K. Application dismissed. 


CALCUTTA HIGH COURT. 
Lerress PATENI AppéaL No. 32-or 1924. 
March 19, 1925. 
Present:—Justice Sir’Ewart Greaves, Kr., 
and Mr. Justice Cuming. 
JABED ALI TALUKDAR AND OTAERS— 
DeErenDANIS—APPELLANTS 


VETSUS 
SURENDRA NATH BANDOPADHYA 
AND OTHERS~-PLaINTIFFS AND OTHERS— 
DEFeNDaNTS— RESPONDENTS. i 
Evidence Act (I of 1872), s. 115—-Estoppel—Execu- 
tion of decree—Decree for rent--Sale—Purchaser 
believing that he is purchasing free from encumbrancea 
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—Co-sharer party to decree, whether estopped from 
challenging character of decree— Execution of rent- 
decree by co-sharer—Notice to other co-sharers, neces- 
sity of 

The obligation of serving co-sharers with notice of 
the execution of a rent-decree and the sale thereunder 
isnot sufficiently carried out by serving notices on 
some of them. [p 336, col. 1.) 

Rajani Kanta Ghose v. Rahaman Gazi, 82 Ind. Cas. 
507; 27 ©. W. N. 765; 37 O. L. J. 447; (1924) A. I. R. 
(C.) 408, distinguished. : : 

Where aco-sharer landlord, whoisa party to a. 
decree for rent obtained by another co-sharer, stands 
by and allows fhe purchaser at the auction-sale in 
execution of the decree to purchase the holding under 
the impression that the decree isarent decree and 
that he is purchasing the holding free from encum- 
brances, the co-sharer who stands by is estopped from 
subsequently challenging the character of the decree 
asa rent-decree and asserting that the: sale was not 
free from encumbrances. [p. 336, col. 2.] S 

Letters Patent Appeal against the judg- 
ment of Mr. Justice B. B. Ghose, dated the 
31st of July 1924, in Appeal from Appellate 
Decree No. 1195 of 1922 and reported as 


85 Ind. Cas. 747. 


FACTS ofthe case are briefly these:— 
The plaintiffs are co-sharer proprietors 
of zemindari No. 3558 of the Bakarganj | 
Collectorate to the extent of la, 18y. 3 
karas 1 krant 34 tils. Within the said 


` zemindari there is a taluk named Taluk 


Abdul Kasim. The plaintiffs obtained a 
decree for their share of the rent in 
1906 and purchased on 2Ist September 1909 
this share of Taluk Abdul Kasim which 
belonged to one Akimanessa Bibi. Within 
the said taluk the principal defendants 
held a howla andthe plaintiffs bought the 
present suit for the entire rent of the houla 
making other ‘co-sharers of Taluk Abdul 
Kasim parties defendants thereto on the 
strength of his title by purchase in 1909, 
On 27th November 1909 cne Golam Azam 
Chowdhury purchased .1 kara share of the 
zemindari from one Ahmad Hossein. In 
15th April 1910 Nawab of Dacca one of 


„the co-sharer zemindars brought a suit for 


rent making other co-sharers party defend- 
ants under s. 148A, Bengal Tenancy Act, but 
Golam Azam was not impleaded as a party 
to the said suit. A decree was paseed on 
14th August 1910 and Golam Azam got his 
name registered on 19th August 1910. The 
notices under s. 158B on co-sharer landlords 
were served on 20th September 1910 and 
notices were served on the plaintiffs both as 
co-sharers and izaradar of Golam Azam..Thé 
sale was confirmed on 29th May 1911 and 
sale certificate granted on 5th March 1912, 
On 14th April 1911 the present plaintiffs 
brought a suit for rent of the taluk against 
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Bibi Akimennessa and attached the surplus 
sale-proceeds on 14th June 1911. 4 

The present suit for rent was instituted 
on 10th May 1917 making the co-sharers of 
the taluk party defendants. The suit was 
contested by the tenants and the co-sharers 
who purchased in execution of Nawab's 
decree. 

Letters Patent Appeal was filed by the 

- purchaser. i 

"Mr. Jatindra Nath Sanyal, for the Appel- 
lants.—Golam was not a proprietor at all 
atthe date of the decree. Even assuming 
that he purchased 1 kara share in 1909 
his name was not registered till after the 
decree in Nawab’s rent suit. Section 78 of 
the Land Registration Act prevents a suit 
by an unregistered proprietor. The Court 
cannot passa decree in favour of an un- 
registered proprietor or for the share of rent 
due toan unregistered proprietor. There- 
“fore, the Nawab could not make Golam a 
party to the rent suit and obtain decree. It 
was sufficient compliance withthe lawif all 
the registered proprietors were made parties 
to the suit. Section 60, Bengal Tenancy 
Act, provides that payment to the registered 


proprietor is sufficient discharge and the’ 


tenant isnot entitled to plead in defence 
to a suit by registered proprietor that the 
rent is due to any third person. Thus 
Golam was not a necessary party to the suit. 

As for the execution case and notice 
under s. 158B of the Bengal Tenancy Act 
non-service of notice upon one of the co- 
sharers did not nullify the sale or alter 
its character to that of sale held in execu- 
tion of a money-decree the co-sharer not 
served with notice could aloneobject, see 
Rajani Kanta Ghose v. Rahaman Gazi (1). 
Golam Azam does not object, the only 
person objecting in this case is a co-sharer 
who was party to the sale and who was 
served with notice and he is not entitled 
to object. 

Even assuming that Golam was a 
necessary party he was sufficiently repre- 
sented by his izaradar Hariprosad. Izaradar 
beiirg a party to the suit and the execution 
case the proprietor was sufficiently repre- 
sented. 

The plaintiff is clearly estopped by his 
conduet from raising the question that-the 
sale in execution of Nawab’s decree was 
not a sale free from all encumbrances. 
Apart from s. 115 of the Evidence Act 

(1) 82 Ind. Cas..507; 270. W. N. 765; 37 O. L.J. 
447; (1924) A. T. R. (0.) 408. é 
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there can be estoppel. It is well estab-" 
lished that if a-man having title to an 


- estate, which is offered for sale, and know- 


ing his title, stands by or does not forbid 
the sale, and thereby another person is 
induced to purchase the estate, under -the 
supposition that the title of the actual 
vendor is good, the true owner, so standing 
by and being silent, will be bound by 
the sale and neither he nor his privies will 
be at liberty to dispute the validity of the 
sale; see Story’s Equity, 3rd Edition, page 
156, Bigelow on Estoppel, 6th Edition, pages 
648, 649, 650 and 651 (top); Thomas Barclay . 
v. Syed Hussein Ali Khan (2) and also Joy 
ae Banerjee v. Sreenath Chatterjee 
Here Hariprosad was the izaradar of 
Golam. Notice under s, 158B was served on 
him, he knew that the taluk was being sold 
free from all encumbrances, he stood silent 
fully knowing his title but did not make his 
rights known, thus the appellants who were 
strangers were induced to purchase the pro- 
perty for Rs. 4,501 whereas on the first day 
of sale the property was put up to sale sub- 
ject to encumbrance and the bid was only 
Rs. 500. On the facts found by the learned 
Subordinate Judge and accepted by Mr. 
Justice Ghose that plaintiff is equitably 
estopped from questioning that the decree 
obtained by Nawab was not a rent-decree 
and the sale was not free from encum- 
brances. : ` 

The plaintiffs brought a suit for rent 
of their share of the taluk on 14th April 
1911 against Bibi Akimannessa for a period 
of April 1907 to April 1911, i.e., for a 
period subsequent to sale and attachéd the 
sale-proceeds; thus the plaintifis must be 
deemed to have waived their rights under 
their purchase on 21st September 1909. 

Jogeshri Chowdhrain v. Mahomed Ebra- 
him (4), Kalanand Singh v. Gunpat Singh 
(5), Sitanath Midda v. Basudeb Midda (6). 

Mr. Gunada Charan Sen (with him Babu 
Prosanna Bhusan Gupta), for the Respond- 
ents.—That Golam wasa proprietor from 
the date of his purchase in 1909. Izaradar 
did not represent the proprietor for the 
purpose. of s. 148A and making him a 
party to Nawab’s rent suit of 1910 was not. 
a sufficient compliance with the law and 


(2) 6 0. L. J. 601. T 
(8) 32 C. 357 at p. 363; 1 O. L. J. 23. 

_ (4) 14 C. 33; 7 Ind. Dec. (x. s.) 23. 

. (5) 11 Ind. Cas. 974; 16 O. W. N. 104, 
6) 20. L. J, 540. 
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the decree passed had the effect of a money- 
decree only. It would not be correct to say 
that merely because a proprietor had not 
registered his name he was not a necessary 
parly to a suit for rent under s. 148A, 
Bengal Tenancy Act. ‘ 

Alt the co-sharers must be served with 
notice of sale. The provisions of s. 158B 
must be strictly complied with and non- 
service of the notice of sale on any of the 
co-sharer will render the sale a money 
sale, see Ahamad Biswas v. Benoy Bhusan 
Gupta(7). The case reported in Rajani Kanta 
Ghose v. Rahaman Gazi (1) depends upon the 
particular facts of the case. 

The plaintiff had no duty to speak, there 
was no fiduciary relationship between plaint- 
ifis and the defendants and mere silence on 
the part of the plaintiff cannot create estop- 
pel. Besides there can be no estoppel against 
Statute. The law provides that unless cer- 
tain formalities be complied with the decree 
for rent and the rent sale at the instances 
of a co-sharer landlord shall have the effect 
of a money-decree and money sale and 
these statutory provisions cannot be got 


over by estoppel and the decree and sale. 


cannot be treated as having a higher sanc- 
tity owing for the silence of the plaintiff. 

Again the izara was taken by Surendra 
and other sons of Hariprosad in 1914, an 
affidavit was sworn and copy served on the 
Vakil for other party before the case was 
heard before Mr. Justice Ghose so the 
plaintiffs did not know of his rights at the 
time of the purchase by the defendants. 

Babu Jatindra Nath Sanyal in reply.— 
The Subordinate Judge came to a clear 
findings that Hariprosad was theizaradar at 
the time of the sale in execution of Nawah's 
decree. The case has been fought out on 
that basis before Mr. Justice Ghose. This 
Court cannot go behind the findings of 
the Subordinate Judge. 

The principle that there is no estoppel 
against Statute does not apply whether so 


far as the plaintiff is concerned he is estop-. 


ped from saying that the decree is not a 
rent-decree and the’ sale is not free from 
encumbrances. This is a personal dis- 
ability of the plaintiff owing to his conduct 
in keeping silent and has nothing to do 
with the character of the decree or sale. 


JUDGMENT. 
Greaves, J.—This is an appeal under 
cl.15 of the Letters Patent from a deci- 


(7) 53 Ind, Oas. 515; 28 O. W. N, 931, 
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sion of Mr. Justice Bipin Behary Ghose 
dated the 3lst July 1924. The appeal is 
by ‘the defendants, Mr. Justice Ghose 
having reversed the decision of the lower 
Appellate Court which was in favour of the 
defendants. The suit was brought for 
rent of a howla, and the facts are as follows.. 
The respondents who are the plaintiffs in. 
the suit claimed one anna and odd share in 
a zemindart. In the zemindari there was 
a Taluq Abdul Kasim and in the talug 
there was a howla which was held by the 
tenant-defendants. As I have already stated 
the suit was a suit for rent of the plaintiffs’ 
share in howla. The plaintiffs’ story was 
that in the year 1906 they commenced a 
suit for rent of their share of the talugq, 
that they obtained a decree in that suit 
and that in the execution-proceedings they 
bought one anna odd share of the taluq. 
The sale was confirmed in the year 1913. 
Meantime on the 27th September 1909 one 
Golam Ali Choudhury had purchased a share 
in the zemindari. The purchase, however, 
was notregistered until 19th August 1910 
and before that date, namely, on the 15th 
April 1910 the Nawab of Dacca who was 
a co-sharer in the zemindari commenced a 
suit for his share of the rent of the talug, 
He made the other co-sharers parties and 
consequently ifall the co-sharers were on, 
the record the decree which he had obtdin- 
ed on the 14th August 1910 was rent 
decree which could be executed as such. 
The Nawab of Dacca proceeded to execute 
his decree and in March 1911 the property 
was sold in execution of the rent-decree, if 
it was a rent-decree in the presence of the 
present plaintiffs as the Courts have found, 
This sale was confirmed on the 24th May 
1911. Now the position is that if all the 
co-sharers were parties to the Nawab’s suit 
and had also notice of the execution pro- 
ceedings the sale of the appealing defend- 
ants would be freefrom any incrumbrance 
in favour of the plaintiffs by virtue of 
their purchase in 1909. 

Five points have been raised before us 
in thisappeal. It is stated that Mr. Justice 
Ghose was wrong in holding that Golam 
was a proprietor. Mr. Justice Ghose sgo 
held, and the result is that if this finding 
is correct the sale in execution of the 
Nawab’s decree was not a sale free from 
encumbrance. We think that the decision 
of Mr. Justice Ghose on this point is correct 
and that Golam was a proprietor by virtue 
of hispurchaseand that the sale in execution 
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was not a sale free from all encumbrances. 
This also disposes of the second point that 
if Golam was the proprietor then as he 
was not registered until lyth August 1910 
he was nota necessary party. I agree with 
Mr. Justice Ghose’s conclusion that he was 
a necessary party as he was the owner 
from the date of his purchase. 

Thirdly, it was urged that if Golam was 

a necessary party he was sufficiently repre- 
sented by his izaradar who according to 
the finding of theSubordinate Judge was 
the father of Surendra Nath Banerjee and 
who-according to the same finding was 
on the record in the Nawab’s suit both 
as -a co-sharer in the zemindari and as an 
izaradar. Weagree with Mr. Justice Ghose 
that Golam was not sufficiently represented 
by his ejaradar and that the matter is not 
cured by this, 
. Fourthly, it was urged that inany case 
it wassufficient thatthe notice was served 
on some of the landlords and not on all 
and reliance was placed on the decision 
in the case reported as Rajani Kanta Ghose 
v. Rahaman Gazi (1). This seems to us to 
be a decision which depended upon the 
facts of the case and cannot be taken as 
having laid down any principle of law. We 
do not think that obligation of serving 
eo-sharers is sufficiently carried out by 
serving notices on some of them. 

Then comes the fifth point which is 
really the main question before us and 
which is a question of estoppel. What is 
urged before us on behalf of the appellants 
is that assuming. that Mr. Justice Ghose 
was rightin finding thatthe decree obtain- 
ed by the Nawal was not arent-decree and 
that the sale in execution to the present 
appellants was not a sale free from all en- 
cumbrances under the circumstances of the 
present case by the doctrine of estoppel the 
plaintiffs are precluded from setting up this 
contention. Mr. Justice Ghose has negativ- 
ed this contention and he has held that 
the mere fact that the plaintiffs were on 
the record in the Nawab’s suit as co-sharers 
did not involve on them any obligation 
of stating the facts to the purchaser. 
agree with him in this conclusion and I do 
not think that the mere fact that the 
plaintiffs as co-sharers were on the record 
in the Nawab's suit involved any obliga- 
tion on them of stating the encumbrance 
at the time of the sale. 
in my opinion, dispose of the case. If the 
defendants knew the facts and stood by 


But that does not,. 
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and allowed the present appellants to 
purchase on the basis that the Nawahb’s 
decree was a rent decree and that the 
sale in execution was not, therefore, a sale 
free from encimbrance then we think that 
they would be debarred from setting up 
in these proceedings that it was not arent. 
decree. Consequently, what really we have to 
ascertain is what was the state of the know- 
ledge of Surendra Nath Banerji's father at 
the time of the execution proceedings in the 
Nawab's suit. Mr. Justice Ghosh has not 
considered that position. But according to 
the findings of the learned Subordinate 
Judge which findings whether correct. or- 
not, are binding on us, .the father of 
Surendra Nath Banerji, Hariprasad Banerji, 
was on the record in the Nawab’s suit not 
merely as aco-sharer zemindar but also 
as anizaradar of Golam. It follows from 
this finding that Hariprasad must have’ 
known that Golam was a co sharer at the 
time of the execution proceedings and, there- 
fore, a necessary party to the Nawab’s 
suit and assuming this position which we 
are bound to assume from the findings. of 
the Subordinate Judge we think that he 
would be estopped by this fact from now 
asserting in these proceedings that the sale 
in execution of the Nawab’s decree was 
not a sale free from encumbrance. It has 
been urged before us that the ejara was 
not created until 9th April 1914 and that 
consequently at the timeof the proceedings 
in the Nawab’s suit Hariprosad could not 
have been on the reeord as an izaradat 
and we were asked to rely on an affidavit. 
which is before us and notice of which 
was given to the present appellants in 
the proceeding before Mr. Justice Ghose, 
But we cannot in second appeal go into 
the question of facts of this nature and 
we must accept the finding of fact ofthe. 
lower Appellate Court and on this finding 
for the reasons which I have indicated 
Hariprasad knew atthe time of the exe- 
cution proceedings in the Nawab’s suit that 
what the appellants were purchasing was 
not free from encumbrance. By the doc- 
trine of equitable estoppel his standing 
by and allowing the purchaser to buy think- 
ing he was purchasing free from encum- 
brance precludes him from now asserting in 
this proceeding that the decree in the 
Nawab’s suit was not a rent-decree and 
that, therefore, the sale in execution was- 
not a sale free from encumbrance. 

This, therefore, disposes: of the appeal 
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which must succeed -on the’ 5th- ‘ground 
which was urged before us, namely, the 
. ground of estoppel. 

_ There is one thing that we ought to 
mention, namely, that it was ur ged “before 
us that there could be no estoppel against 
the Statute. That proposition is perfectly 
true but has no application to the present 
case. 

The appeal accordingly succeeds. The 
decision of Mr Justice Ghose is set aside 
and that of the lower Appellate Court i is 
restored. 


The appellants will be entitled to their 


costs in this Court and before Mr. 

Ghose and in the lower Courts. 
Cuming, J.—I agree. 
Z. E. 


Justice 


Appeal allowed, 
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MADRAS HIGH COURT.. 
ORIGINAL SIDE APPEAL No. 49 or 1924. 
K l August 29, 1924. 
; Present: :—Mr. Charles Gordon Spencer, `° 
- Officiating Chief Justice, and ` 
Mr, Justice Srinivasa fyengar. 
K. RAJAGOPALA CHARIAR 
—DEFENDANT—APPELLANT 
: £ 7? persus 
- Musammat JAMAL AYISHA BIBI J AND 


OTHERS—PLAINTIFFS—RESPONDENTS. 

. Receiver—Suit for rent—Appointment of Receiver 
—Direction to sell press installed in leased premises— 
Sale—Prior mortgagee of press, acquiescence of, in 
Receiver’s management, effect of—Expenditure 
incurred by Receiver—Priority over mortgagee’s*claim. 
: In execution of a decree foi arrears of rent and 
for ejectment ofa tenant,a Receiver was appointed 
who was directed by the Court to sell a press and 
machinery installed in the leased premises for the 
best price obtainable and meanwhile to keep it 
running asa going concern and to pay the rent due 
to the landlord: A mortgagee of the press and ` 
machinery, though not a par ty to the suit, acquiesced 
by his acts and conduct in the employment of 
and management by the Receiver for the benefit of ` 
all parties, The press and machinery when sold 
fetched a price less than the amount due under 
the mortgage: 

Held, that the mortgagee was not entitled to the 
sale-proceeds without paying thereout the rent duo 


to the landlord, wages of the workmen employed in - 


running the press and the Receiver's remunerations 


: -which items were entitled to priority over the mort- 


gagee’s claim. [p. 339, col. 1. 

Per. Srinivasa Iyengar, .—When property is 
‘placed in custòdia legis by the appointment of a 
; Réceiver all the orders passed by the Court for the 
management of such property will be binding on 
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all persons who, if not. actual- barties to the suit, 
have so conducted themselves either with regard to 
the litigation or with regard to the management of 
the property under the diréctions of the Court, as 
to make themselves virtually or constructively 
parties to the suit or have otherwise submitted them- 
selves to such management by the Court. [p. 339, col, 
1. ; | 


Appeal from the judgment of Mr. Justice 
Kumaraswami Sastri, in Ordinary- Original 
Civil Jurisdiction Civil Suit No. No, 133 of 
1922, dated the 2ist July 1924. 

Messrs. C. S. Venkatachariar and T. 5. 
Venkatesa Iyer, for the Appellant. 

Mr. A. E. Rencontre, for the Respondents. 

JUDGMENT. ae 
Spencer, Offg. O. J.—The appellant - 
holds a first mortgage over the machinery, 
-types and other -stock-in-trade of the 
Modern Printing Press which is installed . 
in premises belonging to the 1st respond- 
ent. Thé lst respondent has a decrée for 
arrears of rent and for ejectment of the 
tenant against the 2nd respondent. Third 


respondent is a Receiver appointed in the `: 


course of the execution of the Ist respond; 
ent's decree and was directed by the Court 
in presence of all the parties to sell the 
press for the best price obtainable and 
meanwhile to keep it running as a going 
concern and to pay the’rent due to the land- 
lord. Owing to various reasons the attempt 
to dispose ‘of the press as a going. concern 
.was unsuccessful, and the materials were 
eventually sold for Rs. 10,000 which is-less 
than the sum due to the appellant on his © 
mortgage decree of July 10, 1924. In this . 
appeal we are asked | to- declare that the 
appellant’s claim- to the proceeds of the 
mortgaged property should be given pre- 
cedence over the Ist respondent’s claim 
for rent and over the disbursements made 
by the Official Receiver to workmen for 
keeping the press running as a going 
concern. It is argued for the appellant 
that his position as a secured creditor can- 
not be rendered -worse by an order passed 
ona petition to which he was not a party, 
that the landlady can’ only pursue her. 
remedy for rent against the pririter and. 
the Receiver, that his. consent, to the sale of. 
‘the press free of encumbrances ‘was given 
“on condition that he should have the same 
right over the proceeds as he had over the 
property. mortgaged to him, that the Re- ` 
ceiver is not entitled to pay the rent out 
of the proceeds of the ‘corpus and that the 
„order of Devadoss, J., was only to pay the 
“rent: out of the nett collections, 


“. 
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The last plea is not well founded, In the 
affidavit of the lst respondents agent, it 
was suggested thatthe Court should direct 
the Receiver to pay the rent out of the gross 
collections. But the order of the Court, 
dated the 26th February 1923 does not 
state from what source the Receiver should 

“pay the rent. In this affidavit of July 1924, 
the appellant states, that he understood Mr. 
Justice Devadoss’ order that the rent 
should be a first charge as meaning that it 
should only be paid after the secured 
creditors had been satisfied. But the reply 


affidavit of the Ist respondent's assistant 


. contains a sworn statement that Mr. Justice 
Devadoss refused to make any order for 
sale of the property unless the parties 
agreed that rent should be paid to the 
plaintiff as a first charge. Apart from any 
consideration as to what the parties under- 
stood the learned Judge’s order to mean, it 
is very clear from the affidavits and orders 
to which our attention has been drawn 
that the appellant, though not a party to 
the Ist respondent’s suit, became aware of 
the appointment of a Receiver and that he 

‘applied to the Court that the Receiver 
appointed in the Ist respondent's suit 
‘should be appointed Receiver in his own 
‘mortgage suit (Original Side No. 582 of 
1923) and that he opposed the removal of 
the press from its present premises and 
asked that the defendant should be re- 

. strained by an injunction from removing 
it. He, therefore, acquiesced in the housing 
of the property in the Ist respondent's pre- 
mises and in the employment of a Receiver 
to preserve the property for the benefit of 
such parties as might be eventually held to 
havea prior right to it. lt is clear that 
notice was given to his Vakil before pass- 
ing the order of 24th July 1923 to sell the 
plant and machinery to public auction with 
the reserve price of Rs. 31,500 after reject. 
ing an offer for Rs. 30,500. Kumaraswami 
Basri, J., decided that the appellant was 
estopped ‘by his conduct from claiming that 
the landlady andthe Receiver should go 
without satisfaction of their claims and I 
am clearly of opinion that the learned Judge 
was right. Appellant evidently acquiesced 
jn the property being kept where it was 
and he took the benefit of its being pre- 
served. He cannot now claim to have the 
properties without paying any rent for the 
period prior to the sale at which he pur- 
chased, Jf he had not moved for keepin 
the properties in the Ist respondent's pre- 
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mises, she might have got vacant possessioti 
and have let the premises to others. He 
not only enjoyed the benefit of the Receiver’s 
management, but also he has had the 
benefit of theshelter of the lst respondent's 
roof which together resulted in the pro- 
perty being preserved for him and he 
adopted those benefits when he asked for 
the press to be left where it was and for 
an order that the 3rd respondent should 
continue to manage it instead of getting 
it sold as soon as possible under his mort- 
gage. .The case, therefore, in my opinion, 
clearly falls within s. 7U of the Contract 
Act which, as I explained in Rajah of Pitia- 
pur v. Secretary of State (1) covers cases of 
the nature of salvage. The English case 
of Bertrand v. Davies (2) was quoted on 
behalf of the Receiver. In that case it was ' 
held that a Manager appointed by a Court 
to manage a West India estate was entitled 
to a lien on the estate for expenditure 
incurred in the course of management when 
the persons interésted by tacit acquiescence 
had encouraged him to incur such expendi- 
ture. In Fisher on Mortgages, page 281 
this case is quoted as an instance of an 
equitable salvage lien arising in connection 
with certain undertakings which would fail . 
for want of immediate pecuniary and other 
supplies. In this respect the cultivation of 
West India estates has been put on the 
same .footing as the working of mines, alum 
works and other works of a perishable 
nature, The facts of Bertrand v. Davies 
(2) are not exactly similar to the present 
case but the principle of salvage is the 
same. In Giridhari Lol Ray v. Dhirendra 
Kristo Mukerjee (3) there was an order 
of Court directing “the Receiver to 
raise a loan to preserve the properly 
for the benefit of all parties and the 
learned Judges .beld that, if the Ccurt 
was satisfied that a certain order Was made 
for the benefit of all the parties to the 
litigation, it was not necessary to inquire 
further into the circumstances which jus- 
tified such an oider and that a Court 
appointing a Receiver to he in possesejon 
of an estate can deal with the property 
which is under its control and can authotise 
the Receiver to create a lien on the property 
which will take priority over any other 
+ (1) 25 Ind. Cas. 783; 16 M. IL. T. 375 at p. 380. . 

(2) (1862) 54 E. R. 1204; 3 Beav. 429; 32 L. J. Ch’ 
41; no ine 8.) 84,7 L. t. (N. B) 372; 11W., R. 48} 
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mortgage of an earlier date. In the pre- 
sent case the Uourt did not order the Re- 
ceiver to raise a loan for the purpose of 
paying the rent of the premises where the 
press was and for paying the wages of the 
workmen who were employed to work it as 
a going concern. The Judge might have 
done so and, if in pursuance of-the Court's 
order the Receiver had mortgaged the press 
for’ raising a fund to defray the cost of 
his managément, that mortgage would have 
taken precedence over the appellant's secu- 
rity. “Under these circumstances, I have no 
doubt that the learned Judge's order to 
pay the rent due to the plaintiff from Ist 
Dacamber 1922 upto the delivery of pos- 
session and the wages-of the workmen and 


the Receiver'’s remuneration in priority to. 


the appellant's mortgage out of the pro- 
ceeds of the sale of the press was justified 
both in fact and in law, and the appeal is 
dismissed with costs of lst and 3rd res- 
pondents (two sets). 

| Srinivasa Iyengar, J.—The ‘ques- 
tion raised in this appeal is a difficult and 
Important one and I have given it my 
earaest consideration. At the hearing of 
the appeal I was much impressed with the 
argument on behalf of the appellant that 
if ons person should file a suit against 
another and get an order for the appoint- 
,mentof a Receiver in that suit in respect 
of property which is mortgaged to various 
persons who are not made parties to the 
action, the orders passed in that suit with 
regird to the managament of the property 
by the Receiver would have the effect of 
depleting, if not, of entirely destroying the 
securities held by the mortgagees. Ganer- 
ally speaking no doubt such a result 
would be liable to be characterised as mon- 
strous. But the law is perfectly clear that 
when the property is placed in custodia 
legis by the appointment ofa Receiver all 
the orders passed by the Court for the 
management of such property will be bind- 
ing on all persons who, if not actual parties 
tothe suit, have so conducted themselves 
either with regard to the litigation or with 
regird to the management of the property 
under the directions of the Court, as to 
make themselves virtually or constructively 
parties to the suit or have otherwise sub- 
mitted themselves to such management by 
the Court. Itis unnecessary for me to say 
whether or not the appellant in this case 
was well advised or ill advised in his 
conduct with regard’ to the litigation in 
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question and also with regard to the man- 
agement of the press by the Court. It 
seems to me that the observation made by 
the learned Counsel for the lst respondent 
that the appellant was always hovering 
about the Court and appearing in the’case 
in various proceedings and then disappear- 
ing, was a very true and just observation. 
It is also perfectly clear that the appellant 
far from disputing or questioning the man- 
agement of the press by the Court through 
its Receiver, complained at onestage of the 
apprehended danger of the Receiver being 
discharged insisting upon the necessity for 
continuance of the Receiver and suggesting 
that the Receiver should be in charge on 
such terms as to payment, of rent, etc., as 
the Court may deem fit. In the face of 
such an application, it is impossible to 
resist the conclusion that the appellant 
submitted himself to the management by 
the Court. Ifso, it follows that either as 
party, virtual or constructive or as a mort- 
gagee who had submitted himself to the 
management by the Court, he became 
bound by all the necessary orders made by 
the Court in respect of the management. 
It is true that the application of the appel- 
lant for making him really a party to thé 
suit was not ordered by the Court. But, 
if thereafter the appellant had not inter- 
vened in the suit and made himself virtual 
or constructive party as aforesaid, he might 
possibly have been ina different position. 
It is true that the mortgage in favour of 
the appellant was not of the business as a 
going.concern. But atthe same time the 
covenants in the deed of mortgage make it 
clear that for the maintenance of the value 
of the securities it was deemed - necessary 
that the business should be maintained 
and carried on asa going concern. There 
can also be no doubt that the appellant 
himself regarded that not only the carrying 
on of the press as a going concern, but its 
being housed in the same premises belong- 
ing to the Ist respondent were both ne- 
cessary for the maintenance of the value of 
his securities, In these circumstances the, 
amounts directed to be expended hy the 
Court by way of salvage was an expendi-° 
ture necessary for and binding on all the 
parties including the appellant. It is no 
doubt to be regretted that things turned. 
out quite differently to what was expected. ` 
I am not also sure whether the equitable 
doctrines of salvage lien migh not require 
considerable extensions in their applicge 


sio o 7 
tion to complicated and growing commer- 
cial conditions in future. 
nay be, for the reasons already given I 
-agice with my Lord the Officiating Chief 
Justice in the order made by him. 

y. Ñ. v. Appeal dismissed. 


CUDE JUDICIAL COMMIS- 
SIONER’S COURT. 
Sxconp Civit No. 460 or 1924. 
i Atigust 18, 1925. . 
Present :—Mr. Dalal, J. C. 
SUKHDEO SINGH AND OTHERS— | 
PLAINTIFFS-— APPELLANTS 
ET versus i i 
‘ KASHI SINGH AND OTHERS— DEFENDANTS ` 
— RESPONDENTS. 
© Contract Act (IX of 1872), s. 65—Transfer of Prc- 
perty Act (IV of 1882), 8. 6—Mortgage "of reversionary 
right, validity of—Suit to obtain personal decree— 
Limitation. ree ; 
‘Defendants, who had an expectation as reversioners 
- incertain property, mortgaged that property by a 
‘yégistered deed to the plaintiff in 1895.- Plaintiff filed 
a suit in 1923 to enforce the mortgage: - 
, Held, (1) that the mortgage being of an expectation 
was void and could not be enforced as such; ; 
(2) that plaintiff “being aware at the time when he 
“took the mortgage that the defendants had only a 
-yeversionary interest in the property which they pur- 
ported to mortgage, s. .65 of the Contract Act had no 
aypli ation to the case, and that the plaintiff's claim 
to a personal deciee against the aefendanis nas barred 
by time. f 4 | 
. &econd -appeal against a decree of the 
‘First Additional Sub-Judge, Gonda, dated 
the 12th May: 1924, reversing that of the 
Munsif, Tarabgange, dated the 25th Feb- 
ruary 1924. | 
_ Mr. Hardhian Chandra, for the Appel- 
lants. ; 
Mr. S. N. Roy, for the Respondents, 
< JUDGMENT.—There is no force in 


this appeal. The suit of the plaintiff for a 


money decree on a registered deed dated 
‘22nd July, 1895 was certainly time barred- 
when the present suit was filed on 22nd 
‘October, 1923. 
‘tants purported to transfer. a property 
: which did not belong to them but in which 
“they had an expectation as reversioners. 
The transfer, therefore, of the property was 
certainly void. ie 
It is arguad that upon a proper interpre- 
tation of's. 65, limitation should run from 
the date when a Court of law refused the 
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However, that- 


By that deed the execu-- 


(90 1. ©. 1925), . 


prayer of the plaintiffs to take the money: 
due on this deed into account when a prior 
tnortgage was redeemd by the defendants. 


‘The ruling in the case of Harnath Kuar v. 


Inder Bahadur Singh (1) of their Lordships 
of the Privy Council was quoted. The real 
basis of that ruling is stated at page 227* 
of the report: “Their Lordships think 
there are materials on the record from’ 
which it may bė fairly’ inferred in the’ 
peculiar circumstances of this case that there 
was a misapprehension as to the private 
rights of Indar Singh in the villages which 
he purported.to sell by the instrument of 
2nd January, 1880 and that the true naturé 
of those rights was not discovered by the 
plaintiff or Rachpal Singh earlier than the 
time at which his demand for possession 
was resisted ,and that was well within the 
perind of limitation.” No such ambiguity 
or misapprehension arose in the present 
case. It was admitted that prior to 1895 
(the year of the deed in suit) these very 
reversioners had sued for_a declaration that 


_a former deed of mortgage-executed by the 


widow in possession may be declared to Ke. 
null and void onthe death of the widow. 
The mortgagees, therefore, fully understood 
what the rights of the executants were and 
that they were not present rights but a 
possibility of future succession.. There are 
no peculiar circumstances in this case tò 
bring it within the provisions of s. 65 of the - 
Contract Act. > 
' Their Lordships have explained the 
ruling in the case of (iarnath Kuar (1), in 
a later ruling Ananda Mohon Roy v. Gour 
Mohan Mullick (2). 

I dismiss this appeal with costs. 

ZK, Appeal dismissed. 


(1) 71 Ind. Cas. 629; 26 .O. C. 223; (1922) A.I. R. 
1.) 403; 9 O. & A. L. R: 270; 9 O. L. J. 652; 44 M. 
89; 37 C L.J. 346; 45 A. 179; 27 ©. W, N. 949; 
501. A. 69; 18 L. W. 383; 33 M. L. T 216; 5 P. L. T. 
281; 2 Pat. L. R. 237 (P. CO). j 
(2) 74 Ind Cas. 499; 21 A. L. J. 718; £ P. L. T. 609, 
(1923) A. 1. R: (P. O.) 189; 11923), M. W. N. 803; 45 M. 
L. J. 617; 25 Bom. L R. 1869: 33 M. L. T. 365; 50, C. 
929; 50 I. A. 239;-28 O. W.N. 713; 40 C.L. J. 10 (P. C.) 
~ *Page of 26 0. G.— [Bu] 
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RANGOON HIGH COURT. 

FULL BENCH. 

Frgsr Orvin APPEAL No. 223 or 1924. 
July 30, 1925. 
Pr cacik :—Sir Giv Rutledge, Kt. Chief 
Justice, Mr. Justiee Brown and 
; Mr. Justice Maung Ba. 
MA NYEIN E—Dsrenpant—APPELLANT 
versus. nor 
» © MAUNG MAUNG AND OTHERS— 
PLAINTIFFS — RESPONDENTS. 
2 “ Buddhist Law—Inheritance —Hnapazon property: of 
‘last’marriage—Pubbaka children and their step-parents 
-~Practicé or decision of long standing erroneous— 
Duty of Court. 

By the Full Bench Wherea Burman Buddhist, who 
has married more than once, dies leaving hnapazon. 
property | of the last marriage, if there is an issue of the 
last marriage the step-child or children collectively 
take one-eighth and the step-parent seven-eighths, 
but where there is no issue of the-last marriage the 
former take one-sixth and the latter five-sixths, [p. 
Šis, col. 1]. 

“Nga PoThit v. Mi Thaing, S. J.18, Maung Chit Saya 
v. Ma Meinkale, U. B. R. (1892-96) Vol. TI, 93, discussed. 
. MiSo v. Mi Hmat'Tha, S. J. 177, Ma Ba We v. Mi 
Sa U, 2 L B: R 174, overruled. 
` Obiter. — Where a rule of law is clear, unambiguous 
. and well-founded, and a decision or practice of the 
Court, though of a long standing and old is based on 
a misconception, it is but right thatthe erroneous 
decision _or. practice should be overruled and the 
. correct rule of law followed. [p 344, col. 2.] 
 MatOn v. Ko Shwe Tho Dun, S. :. 78, M. Sein Ton 
v. Ma Son, 30 Ind.Cas: 588: 8 L. R. R. 501; 8 Bur. L. 
_ T. 203, Ma In Than v. Maung Saw Hla, S. J. 103, and 

Maung Hmev. Me Sein, 45`Jnd. Cas. 953; 9 L. B. R. 191; 
11 Bur. L. T. 236, ‘referred to. 

. ORDER OF REFERENCE. , 
: In ‘this litigation’ thevestate of one U 
Ohit Pon, “a Barman Buddhist, was involved: 
He married three wives in.succession.. The 
first one, Ma Mo Tu, was divorced over 30 
years.ago. ‘By that wife he had two child- 
ren, Maung Maung and Maung Aung, who 
are still alive. -After divorcing Ma Mo Tu, 
he married one Ma Kyaw, who died a few 
` years afterwards. There waè no issue of 
that union. After her death, he again 
married : Ma Nyein E (appellant- defendant). 
Ma -Nyein' B had a daughter, Ma Hla, bya 
former marriage. One Maung Shwe Pu, 
a nephew of the’ second wife, Ma Kyaw, 
claims to have been adopted by U` Ghit 
Pon and Ma Kyaw. At first only Maung 


Maung and Maung Aung hrought a suit. 


against Ma Nyein E for their share of 
inheritance. They allege that ‘3 pieces of 
paddy land known as Yonbin Le Tauk- 
shabin Le and Banbwehin Le were the payin 
property of their father when he married Ma 
Nyein E. It.iscommon ground that other 
propesiice”? Schedule B, are. the hnapazon 
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k git 
property of Ù Chit “Pon and Ma~ Nyem-E. 
They claim a 3th ‘share in-the--payih 


property, and a 3th share in the imapazon 
property. 


After the institution of the suit, Maung” 
Shwe Pu made an application to the Dis- 
irict Court of Yamethin that he might be 
impleaded_as a-co-plaintiff on the strength 
of his alleged adoption. The District 
Judge granted his application, and ordered 
an amendment of the plaint. 


Tn the new plaint Manng Manne and 
Maung Aung admit the adontion of Maung 


Shwe Pu and the three jointly claim: the 


whole of the payin property and ith of the 


‘hnapazon property. The defence set up 


by Ma Nyein E is that Maung Shwe Pù 
was never adopted, that Maung Maung and 
Maung Aung are not entitled to.claim any 
share because, after the divorce oftheir 
mother, they have not maintained filial re- 
lationship’ with- their father, and, lastly, 
that the 3 pieces of paddy land - form part 
of the knapazon property of herself and the . 
deceased. 


The issues framed are defective, and it 
is unfortunate that the learned District 
Judge has not re-cast them. The disputed 
adoption has not been specifically mention- 
ed in any of the issnes, but, as pointed 
out hy the learned District Judge this 
omission does not appear to have prejudiced 
either party because they have produced 
evidence on that point. The allegation is. 
that Maung Shwe Pu was adopted when 
he was about 7 or 8 years of age. He is now 
42. So one cannot expect the evidence: 
tendered to prove it to be entirely free ` 
from discrepancies. 


The evidence tendered in the present case 
is that of persons who are old enough 
and who are also in a position to know 
about the alleged adoption. The lower 
Court, has been favourably impressed by 
those: witnesses. Their evidence has been 
strengthened by. the admission of Ma 
Nrein E that, when she and the decéased_ 
shinbyued Maung Shwe Pu, they referred 
to him as their son (tha) and aleo hy the 
admission of ber witness U Chit “Twe 
(D. W. No. 3) that it was common know- 
ledge, that Shwe Pu was their adonted 
son. For these’ reasons we aceept the find- 
ing of the lower Court on this point of 


-adoption as correct, 


S42 ` 

_ As regards the claim of Maung Maung 
and Maung Aung it must be disallowed 
‘in case it is proved that they had severed 
filial relationship with their father. 

There is satisfactory proof that there has 

“mot been such a severance. Maung Maung 
“has been blind for some time and Maung 
Aung has been aninvalid for some time. 
They have latterly lived separetely from 
“their father, but there is evidence that they 
visited him occasionally, and that they 
stayed with him till they married. Ma 
Nyein E herself admitted that Maung 
Aung came and stayed with them for about 
14 months about a year before U Chit Pon's 
death. U Chit Pon was a wunthanu, but 
his children are not. There is some indi- 
-cation that for some reason the visits to the 
father were not more frequent. We hold 
that there has been no severance of the 
filial relationship, and that Maung Maung 
and -Maung Aung have not forfeited their 
right to inherit. 

As regards the dispute about the 3 pieces 
of paddy land, the evidence tendered by the 
plaintifis in convincing that they constitute 
the payin property of the deceased. Even 
Ma Nyein E, contradicting her own written 
statement, admitted in her evidence that two 
of the pieces, namely, yonbin and banbwe 
lands, were brought by U Chit Pon when 
he married her. Ta her evidence she stated 
that the remaining piece, taukshabin le, 
was acquired by clearing jungle after his 
marriage with her. The evidence produced 
by her in support of that allegation is not 

. satisfactory and cannot be accepted in the 
face of more reliable evidence produced by 
the other side. We decide that all the 3 
pieces constitute the payin property of 
the deceased, i 
. The learned District Judge has given 
the plaintiffs the whole of the payin pro- 
perty and th of the hnapazon property. 
That allotment has now been disputed by 
the appellant. We are of opinion that the 
division of shares is not correct. 

As regards the payin property, it is set- 
tled law that the pubbaka, children (children 
of previous marriage) .should get $th 
and-their step parent ith, as decided by 
the Full Bench of the late Chief Court 
in 1903 [Ma Ba We v. Mi Sa U (1)]. This 
mode of division is supported by s. 8, Book 
X of Manukyo i 

As regards the hapazon property, ac- 
cording to the above ruling, the ster- 


` )2L.B. R. 174. 
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children should get 4th and the step-mother 
3th. We doubt the correctness of this 
division. Asin the present case there mas 
no issue of the last marriage, the division 
should be in the proportion of 1 to 5 and 
not lto 7. Section 8 of Book X is clear 
on the point. The division in the pro- 
portion of 1 to 7 would be correct accord- 
ing to s. 10 if there was an issue of the 
last marriage. 

The learned Judges, who decided that 
case, made no differentiation between a case 
where there was an issue of the last 
marriage and a case where there was not. 
When there was an issue some sort of 
provision for that issue was contemplated 
and the share of the pubbaka children was 
reduced from łth to #th. That issue 
would get two shares out of 8 as against 1 
share for the pubbaka children. 

The two ex- Ministers, who were great 
authorities on Buddhist Law, viz., Kinwun 
Mingyi and Wetmasut Wundauk and who 
were consulted on this very issue hy the 
late Mr. Burgess in a similar case [Maung 
Chit Saya v. Ma Meinkale (2)] quoted au- 
thorities which support the division in the 
proportion of 1 to 5. 

After the decision ofthe Full Bench case 
in 1903 the Privy Council in 1914, in the 
case of Ma Nhin Bwin v. U Shwe Gan (8) 
has given the Manukye a commanding - 
position and has held that “where is not 
ambiguous other dhamathats do not require - 
to be referred to. Manukye is not ambi- 
guous on this point. We are of opinion 
that this important point requires to he 
re-considered and we, therefore, refer the 
following question for the decision of a 
Full Bench. 4 

“Where a Burman Buddhist, who has 
married more than once dies leaving hna- 
pazon property of the last marriage, what 
is the law of partition of that property 
between the pubbaka children and their 
step-parent (1) Where there is an issue of 
the last marriage and (2) where there is not”? 

Mr. Hia Tun Phroo, for the Appellant. 

Mr. Mya Bu, for the Respondents. 

JUDGMENT OF THE FULL 
BENCH. 

Maung Ba,‘J.—This reference relates 
to the estate of one U Chit Pona Burman 
Buddhist. i 

(2) U. B. R. (1892-96) Vol. IT 83. 

(3) 23 Ind. Cas 4334: 8 L. B. R. 1; 7 Bur. DL. T. 105; 
16 Bom. L. R. 377: 27 M. L. J. 41: 18 C. W.N, 1121; 


16M T. T. 142; 20 20 ©. L. J. 263: 41 C. 887; 1L.W. 
914; 41 1. A. 121; (1914) M. W. N. 449 (B.C), , 
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The facts are as set out in the Order of 
Reference. 

U Chit Pon married three wives in suc- 
cession, the second wife after divorcing 
the first and the third after the demise of 
the second. By the first wife he had two 
- Bons and the second wife and himself 


adopted a child. By the third wife 
he had no issue. On his death he left 
both kinds of property, namely, payin 


property ‘brought to the last marriage and 
hnanpazon property acquired during that 
marriage. - 

The reference arose out of a suit brought 
against the widow by her step-children and 
relates to the hnapazon property: 

The question referred to us is as fol- 
lows:— - 

“Where a Burman Buddhist who has 
married more than once dies leaving hna- 


pazon property of the last marriage, what . 


is the law of partition of that property be- 
tween the pubbaka children and their step- 
parent (1) where there is an issue of the 
last marriage and (2) where- there is 
not.” i; 
The law of division in both eases has 
hitherto been that the step-child takes 
th and the step-parent th. That 
law was laid down as early as 1873 in 
the case of Nga Po Tit v. Mi Thaing (4) 
where Mr. Sandford the then Judicial 
Commissioner, held that “on the death of 
the father, who had married two wives in 
succession, the child of the first marriage 
is entitled to 4th share in property 
acquired during the continuances of the 
second marriage.” He based his decision on 
the rule of partition given in Book X, s. 10 
of the Manukye Dhammathat. That sec- 
tion relates to the partition between the 
step-parent, the child of. the former mar- 


riage and the child of the last marriage. . 


It gives the step-parent 5 shares, the 
child of the former marriage one share 
-and the chlid of the last marriage two 
shares. So the decision of Mr Sandford 
would be quite justified under the Manukye 
Dhammathat if, in the case reported, there 
was a child of the second marriage. That 
decision of Mr. Sandford: was followed by 
his successor, Sir John Jardine, in 1833 in 
the case of Mi So v. Mi Hmat Tha (5). Un- 
fortunately in that case there was no child 
of the last marriage. The attention of Sir 
John Jardine was drawn tọ s. 8, Book, X of 

(1) 5. J. 18. 

(5) S. J. 177, 
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the Manukye Dhammathat, which gives the 
step-son jth and ‘the step-parent 5/6th 
yet with somé doubt he decided to 
adopt the rule of the Manukye Dhammathat 
as expounded by Sandford; J., as he was of 
the opinion that Wunnana and Mohavice 
chedani supported such exposition of the 
law. This law was again considered by a 
Full Bench of the late Chief Court in 1903 


NG. 


in the case of Ma Ba Wev. Mi Sa U (1). ln. 


that case third wife, who was childless sued 
her step-children by the former wives for 
her shares in the estate left by her husband. 
The previous rulings were considered. As 
regards hnapazon property the rule laid 
down in s. 10, Book X, of the Manukye 
Dhammathat was again followed. In all 
those cases the presence of 4 child of the 
last marriage was lost sight of, Apparently 
the learned Judges were of the opinion 
that, in view of the settled law that no child 
except the orasa was entitled to claim a 
share during the lifetimes of his own parent, 
the two shares allotted to the child of the 


last marriage should be included in the: 


share of his parent, s. 8, Book X of the 


_Manukye Dhammathat makes no mention 
whatever of a child of the last marriage - 


and it gives a larger share namely, ith 
to the step-child; but s. 10 Bok X 
mentions a child of the last marriage and 
also gives that child two shares out of eight, 
A comparison of these two sections clearly 
shows that the share of the step-parent is 
roduced when there is a child of the last 
marriage. It cannot be supposed that the 
framer of the Manukye Dhammathat had 


had no object in making that reduction. If . 


it were contemplated that the one law. 
laid down in s. 10 were to be indiscrimi- 
nately applied to all cases no matter whe- 
ther there was an issue of the last marriage 
or not, then, the writer of the Manukve 
Dhammathat would be guilty of having 
laid down two rulesof division. one close 


‘on the heels of another, prescribing differ- 


ent shares, one: greater than the other; 
but such a charge of inconsistency and in- 
discrimination would disappearif s 8 were 
taken to refer only to a case where there 


was no issue of the last marriage and s. 10° 


to a case where there was such an issue. 


In my opinion the writer contemplated that ` 


some provision should be made for the child 


of the last marriage who had no immediate. 


right of claiming any share, owing to the 
presence of his parent. j 
In a similar case, Maung Chit Saya v, 


Cris e 

344 
“Ma Mein Kale (2) decided bythe late Mr. 
Burgess, Judicial Commissioner Upper 
‘Burma, the late Kinwun Mingyi and the 
Wetmasut Wundauk who are great author- 
‘ities on Buddhist Law, were consulted. One 
-of the question referred to them was as to 
the law of partition between the step- 
parent and the step-child where there. was 
mo issue of the last marriage. In answer 
to that question the Kinwun Mingyi quoted 
this law:—“On the partition between the 
‘children of the two former marriages and 
the third wife, who is the step-mother of the 
said children, the law is this:—On the 
death of the father leaving a subsequently 
married wife without children the law of 
partition between the step-mother and the 
former children is this. All the acquired 
property should be divided into six shares, 
the former children to receive one share 
and the step-mother five shares; 

In view of the law given in the Attathan- 
keik Dhammathats coincides with the law 
given in the following Dhammathats. Com- 
mentary on the Manu Dhammathat......... ; 
Dhamma Vinicchaya Dhamma, that Pakain- 
naka Dhammathat in verse...and Sesadayajji 


. Dipini Dhammathat in verse.” 


. Attasankhepa Vannana Dhammathat was 
compiled by the late Kinwun Mingyi on 
consideration and comparison of all the 
available texts, and contains the view of 
the learned compiler- on the law as it 
actually stood at the time of compilation. 
It was first printed in Burmese in the 
year 1882 and has always been regarded 
asa weighty authority. 

` The Wetmasut Wundauk also gave the 
same law of partition, relying upon the 
Attasankhepa Vannana Dhammathat. 

. The Kinwun Mingyi, however, proposed 
to take away one share from the widow 
and give it to the step-child of the second 
marriage instead of strictly adopting ` the 
law pointed out in his dhammathat, 

. The- learned Counsel for the widow 
admitted that the law laid down ins, 8 


. Book X of the’ Manukye Dhammathat was 


the correct law; but he urged that the law 
of division in the proportion of 1 to 


“7 laid down in 1873 has been accepted 


and followed ever since by the Burman 
Buddhist as a settled law on the point, that 
any sudden change in that law would 
result in confusion. and that, therefore, it 
would not be advisable to introduce 
any change but allow the law though 
jncorrect to remain, This argument 
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though plausible, is not warranted by pre- 
cedents. 

The Law about the widow’s powers of dis- 
‘posal over her deceased husband's estate laid 
down in 1886 in Ma On v. Ko Shwo Tha Dun 
(6) was found to be incorrect and had to be 
changed in 1915 in Ma Sein Ton v. Ma Son 
(7). Another law that the taking of a lesser 
wife by the husband does not in itself consti- 
tute a ground for a divorce laid down in 1881 
in Ma In Than v. Maung Saw Hla (8) was 
also found to be incorrect and changed in 
1918 in Manug Hme v. Ma Sein (9) and 
awife who is not consenting can now obtain 
adivorce without any further proof of 
cruelty. ` 

In 1914 their Lordships of the Privy 
Council in the case of Ma Hnin Dwin v, 
Shwe Gon (8) made Manukye the paramount - 
authority in these words :— : 

“The Manukye has held a commanding 
position since the time of King Alompra 
and is still to he regarded as of the highest 
authority. Where it is not ambiguous other 
Dhammathats do not require to be referred 
to.” 3 
“In the case under review the Manukye 
Dhammathats is not ambiguous and the rule 
given there has been adopted by the 
Kinwun Mingyi in his work. In the case 
of a large estate the difference in the share 
by non-observance of this plain law may be 
considerable. 

The Hon'ble U May Oung in his work 
on Buddhist Law has noticed this miscon- 
ception of the law and he has urged the 
reconsideration of the law in the following 
words :—“It is submitted, therefore, that 
the question should be re-opened and that 
the distinction: expressly drawn in the 
Dhammathats between a case in which 
there is issue of the second marriage and 
one in which there is not should be re- 
cognized.” The present practice has, it is 
true, been a long standing one, but where 
a rule of law is clear, unambiguous and 
well-founded as shown above, there appears 
to be no reason why a decision even so old 
as the one in Mi So's ease (3) based ona 
misconception and given with some hesita- 
tion should not be overruled. 

Lam of opinion that it is but right to 
rectify the errors‘end lay down the correct 


(6) S. J. 378. 
(7} 30 Ind. Cas. 588; 8 L. B. R. 501; 8 Bur, L.T. 203. 
(8) S. J. 103. 

M 45 Ind. Cas. 953; 9 L.B., R. 191; 11 Bur, L. T, 
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Jaw’ in conformity’ with the’ Manukye 
Dhammathat. Accordingly my answer to 
the question referred to us will- be as 
‘follows: — i 
- Thatin a case where there is an issue of 
the last marriage the step-child or childrén 
collectively take - jth and the step- 
parent Zths and that in a case where there 
dg no issue of the last marriage the former 
take ith and the latter 5/6th. 

Rutledge, C. J.—I concur. 

Brown, J.— I concur. 


s. D. Answered accordingly. 
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OUDH JUDICIAL COMMIS- 
| SIONER’S COURT. `. 
Seconp Crvit APPEAL No. 328 or 1923. 
- May 28,1925. i 

_ Present :—Mr. Simpson, A. J. C. 
SHEO. BEHARI—PtaintirF—A PPBLLANT 
ae versus ` 
SHEO RATAN SINGH AND oTHERS— 
"| F DEFENDANTS—RESPONDENTS. 

Hindu -Làaw—Joint family—Mortgage by father— 
Necessity—Enquiry, by mortgagee—Mortgagee, whether 
bound'to seeto application of money—Loant not suffici- 
. ent to meet necessity, effect of—Appeal, second—N eces- 

sity, whether question of fact or law. | i 

A person who lends money on the security of joint 
family property is bound to enquire’ into the necessity 
-for the loan and to satisfy himself as well as he can, 
with reference to the parties with whom he is dealing, 
that the manager is acting in the particular instance 
for the benefit of the estate. Tf he does so enquire and 
acts honestly, ‘the yeal existence of an alleged suffici- 
‘ent and reasonably credited necessity is not a-condi- 
tion precedent to the validity of his charge. Under 
such circumstances he is not bound to see to- the 
application of the money lent by him. [p. 345, col. 2.] 
: Hunnoomanpersaud Panday v. Babooee : Munraj 

Konweree, 6 M. J.-A. 393; 18 W. R. 81n; Sevestre 2537; 

2 Suth, P. O. J. 29; 1 Sar: P. C.J. 552; 19 B. R- 147, 

followed. h ai Haw 
"| A finding ag to -the. existence of necessity is a 

finding, of fact. - When a-Court finds in favour of the 
existence of family necessity for a loan but holds that 


the lender is not protected on the ground that he did. 


not see to the application of the moneys the finding 
becomes'a ground of law and a second appeal is main- 
tainable. [P 346, col. 1.) aoe 

“A lender is not obliged. to ascertain that the amount 


of money which he advances is equal in amount to the 
entire debt which constitutes the family necessity. IE 
there exists a necessity which would justify the use of 


‘the whole money borrowed, the lender is then justifi- 


1 
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` appeal. 


4 
345 
‘ed in“ making the advance whether or: not’ other 
funds will be necessary for the same parndaer ; ibid 
, The fact that the interest on a mortgage is higher 
than the Court interest on the decree for payment of 
which the’ mortgage is executed does not vitiate the 
„mortgage, Hor’ does the fact that the amount of the 
property mortgaged is larger than the amount 


which was about to be sold-und fs A 
‘cols, 1 & 2.] nder the decree. [p. 346, 


Appeal against the judgment and 
of the Fourth Additional District 3 nee 
‘Lucknow, dated the 18th.July 1923, revers-’ 
‘ing that of the Munsif, North Lucknow 
dated the 28th March 1923. a 
r. B. N. Sriwastava, for the Appell 
_ Messrs. Anant Behari Nigam aid Rajesh 
wart Prasad, for the Respondent. ` 
JUDGMENT.—This is a sécond civil 
The plaintiff is the appellant.. The 
‘appeal raises a very narrow point of law, The 
suit was one to enforce a mortgage. The mort- 
gage-deed was executed by a Hindu father 
and the property mortgaged belonged 
‘to the joint Hindu family, consisting of the 
father and his sons. It cannot, therefore, be 
enforced against the property, unless there 
was valid family necessity for the ‘loan, or 
adequate enquiry and honest action on the. 
part of the lender. In the words of theit 


' Lordships of the Privy Council in the lead- 


ing case on the subject, Hunnoomanpers¢ 
Panday v. Babooee Munraj Koonus n 
“The lender is bound to inquire into the 
necessities for the loan, and to satisfy him- ` 
self as well as he can, with reference to the 
parties with whom he is dealing, that thé 
manager is acting in the particular instance 
for the benefit of the estate.” But they 
“think 'thab if he does so inquire, and acts 
honestly, the real existence, of an alleged 
‘sufficient and reason ably-credited necessity 
‘is not a condition precedent to the validity 
of his charge, and they do not think that, 
‘under such circumstances, he is bound to 
see to the application of the money.” ` 


_ In the preseat case; there is a recital in 
the deed that the family property is about 


. to be brought to sale under a decree, and 


that the money is borrowed for the "pog 

of satisfying the decree. There is a Anging 
of fact by the lower Appellate Court that 
there was such a decree in existence, and 
that the sale of the property under that 
decree had been fixed for the 21st of October 
The date of the loan was the 24th of Septem- 
ber, In spite ‘of this finding, both the 


r 


. (1) MILA, 393; 18 W.R. 8ln; 5 S650. 
‘guth. PO I to: 1 Sar P. O.J 55219 E RUMP? 
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Courts below have decided that the plaintiff 
is not protected, mainly on the ground that 
the amount of the decree exceeded Rs. 1,'00 
while the amount of the money borrowed 
was only Rs. 325 so that the plaintiff must 
have known that this amount of money was 
quite insufficient to save the property. 
Another point taken is that it was the duty 
‘of the plaintiff to see that the money was 
“used for this purpose, and that he ought 
to have paid it-into Court or to the decree- 
holder. Another pointis taken by Counsel 


for the respondents although I do not find 


it in the judgment, that the interest on the 
decree was only 8-annas per cent, per 
mensem, while the interest on the mortgage 
is Rs. 1-6-0 per cent. per month, and that only 
1} pies were to be sold while the mortgage 
extends over 34 pies fractional share. 

The point for decision is whether asecond 
appeal lies atall. A finding of the existence 
of necessity is a finding of fact. On this 
point I find that an appeal does lie, There 
is no finding of fact here against the exist- 
ence of necessity. There is a finding that 
the plaintiff is not protected, and one of the 
‘gcounds on which this finding is based is 


` undoubtedly a ground of law, namely, that- 


the lender was bound to see to the applica- 
tionof the money, The decision on this 
point is directly contrary to the decision 


already quoted in the leading case on the- 


subject. Having found that the lender did 
satisfy himself as to the existence of family 
necessity, the Court was wrony iu law in 
finding that the plaintiff was under an 
obligation to see to the application of the 
money. i 

Coming to the second point, I know of no 
authority for the proposition that the lender 
is obliged to ascertain that the amount 
of the money, which he advances is equal 
in amount to the entire debt which 
constitutes the family necessity. If there 
exists a necessity which would justify 
‘the use of, the whole money borrowed 


the lender is then justified in making the 


advance, .whether or not other funds 
will be necessary for the same purpose, I 
cannot agree that the only alternative is 
that the Manager of a family should make 
‘up the amount by several other small loans. 
Surely it is entirely possible that he may 
havejsome funds of his own. 

The fact that the interest on the mortgage 
was higher than the Court interest on the 
decree, does not vitiate the mortgage, 
nor does the fact that the amount of pro- 
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perty mortgaged was larger than the amount 
which was about to be sold under the 
decree. f 

I find that, according to the principles 
which the Courts have always followed, the 
present plaintiff didall that the law requires 
from him in the way of satisfying himself 
of the existence of necessity, and that his 
mortgage is a valid charge on the joint 
family property. Accordingly, I set “aside 
the decree of the Court below and I grant 
plaintiff a decree for, Rs. 1,500 with simple 
interest 6 per cent. per annum from the 
date of institution to the date of realiza- 
tion. The decree will be in the usual form 
of a preliminary decree for sale on the 
basis ofa mortgage. The plaintiff-appel- 
lant will receive his costs in all three Courts, 

2. K. Decrée set aside. 

G. H. - 


MADRAS HIGH COURT. 
APPEAL Suit No. 218 oF 1923.: 
November 5, 1924, 
Present:—Mr. Justice Phillips and 

Mr. Justice Odgers. `> | 
SANKARAN alias KUNHUNNI 
NAMBUDRIPAD AND ANOTHER-—— 
Puaintirrs Nos. 2, 3—APPELLANTS 

VETSUS 
VATAKKIMYEDATH KIRANGHAT 
MANAKKA SREEDHARAN alias 
“ANUJAN NAMBUDRIPAD AND orHERS 
—DEFENDANTS—RESPONDENTS. 

Malabar Law—Nambudri IWom—Family karar 
providing for management of properties—Karnavan, 
restrictions on rights of, validity of-—Suit against 
Anandravan for acts of mis-conduct—De*endant be- 
coming Karnavan during pendency of suit~-Suit, whe- 
ther can proceed—Principal and agent—Liability of 


` agent to render accounts—Dismissal of agent before 


time fixed for taking accounts, effect of. . 

An agreement by an anandraran under a family 
karar to have his rights as karnaran restricted when 
he succeeds to the latter office is valid and effective, 
but the agreement must be clearly expressed. [p. 347, 
col. 2; p. 348, col. 1.) i : 

Ordinarily a suit for the recovery of tarwad pro- 
perty must be brought by the karnavan and an > 
anandravan cannot sue unless the karnavan is under 


‘some disability. Where, however, a euit is brought 


to recover ta¥wad property from the karnaran him-.. 
self and for the removal of the latter from his cffice, 
the suit must in the nature of things be brought by 
persons other than the karnavan. [p. 348, col. 2.] 

Where a defendant is charged with mis-conduct ag 
an anandravan the fact that he has become karnavan . 
since the institution of the suit cannot’ absolve him 

‘from his liability for such misconduct. The mere 
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lact of his becoming a karnavan cannot do away with 

is responsibility for all his previous acts. [p 348, 
Col 2; p. 349, col 1.) Die 

An agent who is bound torender accounts at the 
end of a year isnot absolved from liability for acts 
committed in the course of that year, and, even if 
he is dismissed before the time arrives for the 
rendering of accounts, he. would have to make good 
any mis-appropriations and, in doing so, the Court 
` would call upon him to render an account to ascertain 
what they were. [p. 349, col. 1. 

The members of a nambudri illom entered into a 
karar by which provision was made for the manage- 
ment of thé illom. The first plaintiff, who was the 


karnavan, gave up practically all his rights as such. , 


The defendant who was then the senior anandravan 
was appointed manager of one set of properties and 
the third plaintiff was appdinted manager of another 
‘set of properties, The karar provided in detail for 
the various acts of management and for succession to 
the managership. One of the conditions of the karar 
was that it should remain in force until it was set 
aside by means of a registered document executed by 
all the adult members of the illom. After the defend- 
-ant had been managing the properties allotted to him 
for sometime, the first plaintiff and plaintiffs Nos. 2 
and 3, who were the only adult males in the illom, 
_ being dissatisfied with the management of the pro- 

perties by the defendant called upon him to explain 
his conduct. He failed todoso and thereupon in 
accordance with the procedure laid down in the 
karar, 
and brought a suit fora declaration that the defend- 
ant was no longer entitled to manage the properties 
and for an account and other reliefs. After the suit 
was filed the first plaintiffdied and the defendant 
becamé the karnavan of the illom. He thereupon 
eontended thatthe suit could not proceed against 


im: 
Held, (1) that the karar to which the defendant ` 


was party was still binding upon.him and had- not 
come to an end merely by the death of the previous 
karnavan ; [p. 349, col. 1.] 

(2) that the defendant having agreed to be bound 
by the terms ofthe karar, his rights as karnavan 
were restricted in accordance with the terms of the 
- karar; [ibid] . 

(3) that consequently the suit could proceed against 
the defendant in accordance with the terms of the 
karar. [ibid.] | ; 

Appeal against a decree of the Court of 
the Subordinate Judge, Ottapalam, in O. 8. 
- No. 76 of 1919. l : 

Messrs. C. V. Ananta Krishna Iyer and 
a S. Narayanaswami-Iyer, for the Appel- 
ants. G 
- Messrs. T. R. Ramachandra Iyer and 
P. S. Ramachandra Iyer, for the Respond- 
ents. 

JUDGMENT.—The parties in this 
suit ar members of a nambudri illom in 
Malabar. The first plaintiff was the de jure 
karnavan and the other parties are anand- 
ravans, In 1918 the family entered into 
a karar which is filed as Ex. I and in 
this karar, provision was made for the 
management ofthe illom. The first plaint- 
if, the de jure karnavan gave up practical- 
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ly all his rights as such, retaining only 
certain privileges. The Ist defendant, who 
was then the senior anandravan was ap- 
pointed manager of one set of properties 
and the 3rd plaintif was appointed 
manager of another set of properties. 
The karar is a very long document 
and provides in detail for the various 
acts of management and for the succession 
to: the managership. After the lst defend- 
ant had been managing the properties 
allotted to him for some time, the lst 
plaintiff and plaintifs Nos. 2 and 3; who 


. were the only adult males in the illom were 


dissatisfied with him and called upon him 
to explain his conduct, He failed to do 
so and accordingly the plaintiff sent him 
a registered notice informing him that he 
was dismissed from his office. This was in 
accordance with the procedure laid down 
in para. 25 of the karar. The Ist defendant 
was still obstructive and accordingly this 
suit was brought for a declaration that 
he was no longer entitled to manage and 
for an account and various other reliefs. - 
Af:er the suit was filed, the lst plaintiff 
died and the lst defendant became the 
karnavan of the illom. Plaintiffs Nos. 2° 
and 3 wished to go on with the suit re- 
presenting that the cause of action survived 
tu them, but the lst defendant contended 
that the suit must abate inasmuch as he 
was karnavan and the legal representative 
of the Ist plaintiff and that his rights as 
karnavan were not affected by the con- 
ditions in the karar and that no suit would 
lie. The Subordinate Judge has accepted 
the contention of the lst defendant and 
has held that inasmuch as he has succeeded 
to all the rights ofa karnavan, the practi- 
cal effect of allowing the suit to continue 
would be to remove him from his karnavas= 
thanam and as that is not the original 
plaintiff's case, the suit must abate. 

lt is argued in appeal that, as a matter 
of fact, the lst defendant has not got the 
full rights ofa karnavan because he being 
a party to the karar, is bound by the 
terms of it, and has by that karar renounc- 
ed his right to become a karnavan in the 
ordinary acceptation of the term., It is not. 
disputed and it was laid down by a Fall 
Bench in Kenath Puthen Vittil Tavazhi v. 
Narayanan (1) that akarnavan can renounce 
hisrights. In that case an anandravan under 
afamily karar agreed to have his rights 


--- v- 
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as karnavan restricted: when he succeeded 
to the office and it was held that such an 
agreement was effective. , A number of 
other cases hava been cited on this point 
and this principle has never been disputed, 
but it has been laid down that such a 
renunciation must be clearly expressed in 
the karar. Inacase in Krishnan Kidavu 
v. Raman (2) relied on by respondents, on 
the terms of the karar in question thére, 
it was held that there was no renunciation; 
but every case must be determined on its 
own facts and here we have to consider 
what is the meaning of the karar, Ex. 1. 
The lst defendant in so many words does 
not say that he gives up his rights, but he 
is a party to all the conditions contained. 
in the karar, and one of these is that the 
karar shall be in.force until it is set aside 
by means ofa registered documént execut- 
ed by all the adult members together. 
Admittedly that other document has not 
been executed and prima facie the. karar 
would still be in force. It is, however, 
argued for the Ist respondent that the 
karar was not intended to have. any force 
after the death of the Ist plaintiff, the then 
de jure karnavan, It is, however, signifi- 
cant that in para. 15 there is a provision 
that the document shall be in the name of 
` the karnavan “for the time being,” which 
clearly contemplates the death of the pre- 
sent karnavan and the succession of some- 
body else. Again in para. 20 there is a 
provision that both the present and future 
karnavans shall do so and so. Here againit 
is obvious that the acceptance of the karar 
contemplated its continuing in force after 
the lifetime of the karnavan, the Ist plaintiff. 
Again there is a provision in cl. 26 which 
runs as follows :—“At, also, the death of the 
members, who are managers new members 
shall be appointed for management in ac- 
cordance. with the consent of the majority; 
at change of persons or change of office 
(sthanom), all matters shall be conducted in: 
accordance with the karar.” The word 
translated as’ ‘office’ is ‘sthanom, and it 
is contended for the appellants that this 
refers to karnavasthanam inasmuch as there 
is no particular ‘sthanom’ or estate attach- 
ed to this illom and it cannot refer toa 
sthanom in that sense. On the other side 
it is contended that it merely means the 
office of manager of the two sets of 
properties mentioned in the karar. 
managers are referred to in the first sen- 


(2) 38 Ind, Cas. 638; 39 M, 918. - 
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tence of cl. 26 and the word used is not 
“ sthanom.” Similarly if itis to be inter: 
preted as office of manager, the recital “at 
the change of persons” (viz. the persons 
who are managers) “ of the change of office” 
(viz., the office of manager) is tautological 
and it seems unlikely that that can 
be the meaning. - Whether we say that 
it refers to karnavasthanam, or anadra- 
vasthanam, it does. not make much differ- 
ence, because when the karnavan died, 


| there is a change in a karnavasthanam ; 


and one anandravan loses his anandravas- 
thanam and becomes a karnavan. The 
word “sthanom” seems quite applicable if. 
interpreted in this sense; and taking all . 
the recitals in the karar together, especi- 
ally paras, 15 and 20, and the last part of 
para. 26, it certainly seems as if the karar 
was intended to have effect not only during 
the lifetime of the first plaintiff but also 
until all these executants chose to put an 
end to it by executing another karar. 
If it is so and we think it is, the firat 
defendant clearly renounced his right to 
become karnavan with unrestricted powers. 
In that view, he is not necessarily the only 
representative of the first plaintiff. He is 
the de jure karnavan, but this suit does 
not relate to his acts as such ‘but as 
manager of one of the two sets of pro- 
perties or “sthalams” as they are called. 
Ordinarily the karnavan ought to bring a 
suit- for recovery of turwad property and 
it has been held that an anandravan cannot 
sue unless the karnavan is under some dis- 
ability such as cases where he has himself 
alienated the tarwad property [vide Cheria 
Pangi Achan v. Unnalachan (3) on which 
the lower Court relies]. Here there is a 
very clear disability in the ease of the 
Ist defendant, for he would be bringing 
a suit to recover property from himself and 
for his own ‘removal from office, and 
this is clearly impossible. The only other 
persons that can sue are the other mem- 
bers of the illom and the only adult 
members are plaintiffs Nos. 2 and3; the 
suit is, therefore, maintainable by them. 
The Subordinate Judge does not seem to 
have considered whether apart from the 
karar, the suit would not lie.. The first 
defendant ‘is charged with misconduct as 
an anandravan and the fact that he has 
become karnavan since he misconducted 
himself cannot absolve him from his liabil- 


(3) 38 Ind. Cas. 513; 32M L. J. 323; CUON, w 
N:185; 5-L..W. 302; 2L M. L, T329, 
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ity for such mis-condwet.% Thé mere fact of 
becoming a karnavan cannot do away with 
his responsibility for all the previcus acts. 
He as an anandravan is liable, if the plaint 
allegations are true, to make good certain 
property to thetarwad. It may be that that 
‘property will have to be handed over into 
his own hands as karnavan, but it will be 
handed over to him on behalf of the tarwad. 
He is liable to the tarwad and it is on 
that account that he is sued. It is con- 


` | tended on his behalf that any suit brought 
by the illom must be brought within the- 


provisions of cl. 16 of the karar which pro- 
vides that it must be brought by the 
manager of each “sthalam” and the karnavan 
conjointly. That clearly, refers to suits by 
the illom against third parties and cannot 
refer to suits between the parties based on 
breaches of the karar itself. .The further 
contention that there is no cause of action 
against the Ist defendant and that the 
suit is premature because not having been 
in office for one year, he is not bound by 
the karar to render accounts, cannot pos- 
sibly be sustained. An agent who is bound 
to render accounts at the end of a year is 
not absolved from liability for the acts 
committed in the course of that year, and, 
even if he is dismissed before the time 


‘arrives for the rendering of accounts, he’ 


would have- to make good any misappropria- 
tion and, in doing so, the Court would call 
upon him to render an account to ascertain- 
what they were. In this view also, so far 
‘as’ certain of the prayers in the plaint 
ee concerned, the suit would be maintain- 
able. 

The appeal is accordingly allowed and 
the suit remanded for disposal on the 
merits. The first respondent will pay the 
appellant's costs of this appeal. The Court- 
fee will be refunded. 

V. N. V. 

Z, K. 


Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szeconp CIVIL Appgan No. 381 or 1923. 
July 21, 1924. 
- Present :—Mr. Baker, J O. 
Lala RATANLAL AND ANOTAER— PLAINTIFFS 
— APPELLANTS 
versus 
GOVI NDA—Dsrenpant—RESsPoNnDENT. 
` Provincial Insolvency Act (V of 1920), s. 48 (6)— 
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> 849 
Mortgage executed prior to insolvency—Payment by , 
fresh mortgage afier insolvency —Transaction, whether 
protected. . 

If a mortgage executed prior to the insolvency of the 
mortgagor is satisfied after his insolvency by the 
execution of afresh mortgage toa third person, the 
transaction is protected by s. 28, cl. (6) of the Provincial 
Insolvency Act of 1920. [p. 350, col. 2. | 

Shiam Sarup v. Nand Ram, 63 Ind. Oas. 366; 43 A. 
555; 19 A. L. J. 511, followed. 


Appeal against a decree of the District 
Judge, Nagpur, dated the 6th June 1923, 
in Civil Appeal No. 19 of 1923. | 

Mr. R. N. Padhye, for the Appellants. 

Mr. M. Gupta, fur the Respondent. 

3d UDGMENT.—The appellants sued to 
recover possession of certain absolute occu- 
pancy lands. These lands along with some 
other absolute occupancy fields were mort- 
gaged to one Awachit and his brother 
Amrit in favour of the Raj Nandgaon Trad- 
ing Company for Rs. 2,000 by a mortgage- 
deed dated the 1st April 1904. The amount 
was payable by instalments and in case of 
default of three instalments the mortgagee 
was entitled to take possession of the pro- 
perty, though he did not do so. 

There was a partition between Awachit and 
his brother Amrit, at which the fields in 
suit fell to Awachits share. In 1919 Awachit 
applied to be declared an insolvent and was 
so declared. The Insolvency Court ordered 
the sale of the fieldsin suit for satisfaction 
of his debtsand they were sold subject to 
the mortgage of 1904 and were purchased 
by the defendant Govinda who took posses- 
sion in May 1921. 

.Awachit died shortly after he was .de- 
clared insolvent and after his death his 
minor sons and Amrit’s minor sons, through 
their respective guardians executeda pusses- 
sory mortgage-deed for Rs. 5,000 on 14th Feb- 
ruary 1920, mortgdging the fieldsin suit. 
along with other fields to the plaintiffs. The 
plaintiffs alleged that they were placed in 
possession -under this mortgage and that 
they were wrongly dispossessed by the 
defendant. They, therefore, sued to recover 
possession of the said fields, alleging that 
they were the proprietors of the Raj Nand- 
gaon Trading Company who were the 
mortgagees under the mortgage of 1904, 
that the mortgage of 1920 was simply a 
renewal of the mortgage and that the order 
of the Insolvency Court did not affect their 
right as they were secured creditors. 

The First Court dismissed the plaintiffs’ 
suit. On appeal the District Judge of Nag- 
pur upheld the decision ofthe First Court, 
finding that the plaintiffs had failed toprove 


1, A, 


gage of 1904, and that under s. 28 (2) of the 
Provincial Insolvency Act the property of 
the insolvent vests in the Courtand so on 
Awachit’s death his heirs had no right to 
mortgage the fields in suit which vested 
in the Insolvency Court, so as to prejudice 
the rights of the scheduled creditors. This 
mortgage, therefore, could not be enforced 
against the creditors of Awachit nor against 
the defendant who purchased the fields 
in suit at the sale held under the orders of 
the Insolvency Court. 

The plaintiffs make this second appeal. 

The two points raised in the second. 
appeal are that the lower Appellate Court 
was wrong in finding that the plaintiffs are 
not the mortgagees underthe mortgage of 
1904, as it has overlooked an admission by 
Awachit to that effect in 1904 and by Ven- 
kati, the son of the mortgagor Amrit made 
as P. W. No. 4, and the fact that the mort- 
gage of 1904 has been satisfied. It is produced 
by the plaintiffs who have given the heirs 
of the mortgagors a discharge, so far as 
it is concerned. Secondly, it is argued 
that assuming that the plaintiffs are not 
the mortgagees of 1904, still the mortgage 
of 1920- would not be invalid ‘because it is 
for the satisfaction of the previous mort- 
gage of 1904, which has been cancelled. 

So far as the first contention is con- 
cerned, both the: Courts below have 
found on the evidence that the plaintiffs 
are not the mortgagees of 1904. That mort- 
gage was passed in favour of the Raj Nand- 
gaon Trading Company who are different 
persons to the present plaintiffs. Although 
the District Judge has not referred to the 
admission on which the plaintiffs rely, he 
“states that on a careful consideration of the 
entire oral and documentary evidence on 
record he has come to the conclusion that 
it has not been established that the mort- 


gagees of the two mortgages dated 1904 and ` 


1920 are identical persons. This is a finding 
of fact behind which this Court cannot go 
in-second appeal, 

So far, however, as the second point is 
concerned, Iam unable to agree with the 
view taken by the learned District Judge. 
The mortgage of 1901 gave the mortgagee 
the right of possession on failure of payment 
of there instalments. The mortgage of 1920 
is with possession and at the same time the 
mortgage of 1904 was cancelled. The 
plaintiffs took possession under the mort- 
gage of 1920 and were dispossessed by the 
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auction-purchaser. The present suit for 
possession is one to enforce the right of 
possession under the mortgage. The mort- 
gagee of 1904 was a secured creditor and, 
therefore, unaffected by the mortgagor's 
insolvency. Under s, 28, cl. (6) of the 
Provincial Insolvency Act of 1920 he could 
realise or otherwise deal with the security 
without reference to the insolvency pro- 
ceedings. 

Tf it had been held that the mortgagee of 
1920 was the same person as the mortgagee 
of 1904, there would have been an end of 
the matter, but the mortgage of 1920 is in 
re-placement of the mortgage of 1904, which 
has been cancelled. and produced by the 
plaintiffs with an endorsement of satisfac- 
tion on it signed by one of themselves, It 
would, therefore, appear that the mortgage 
of 1920 was agreed to by the mortgagee of 
19014, whoever he may be and represents 
the manner in which the secured creditor 
chose to deal with his security. 

In my opinion the case is governed by 
Shiam Sarup v. Nand Ram (1) in which case 
the mortgage executed prior to the insol- 
vency of the mortgagor was satisfied after the 
mortgagors had become insolvent by the 
execution of a fresh mortgage to a third 
person. It was held that the provisions of 
s. 16, cl. (5) of Act IIT of 1907, which cor- 
responds tos. 28 cl. (6) of the present 
Insolvency Act, protected the transaction 
in suit. It was further held: “If it is open 
and legal to a secured creditor to realise his: 
security in any way he prefers, surely, the. 
means that are adopted to realise the security 
are also valid unless forbidden by any statu- 
torylaw. If it was open to Bhagwan Das 
(original mortgagee) to realise his mortgage 
by suing upon itand enforcing his decree, why 
should a private settlement come to between 
him andthe mortgagors by which a fresh 
mortgage was given to a third party and 
from the proceeds of which Bhagwan Das’ 
mortgage was satisfied be considered to be 
invalid under Act HI of 1907?...... The con- - 
sideration of the deed was utilized towards 
the payment and discharge of the mortgage 
of Bhagwan Des and, therefore, the morte. 
gage in suit is not invalid.” 


The present case is very similar. The 
learned District Judge has distinguished 
it onthe ground that thisis not a suit to 
enforce the mortgage. It has already heen 


“shown that the plaintiffs being entitled tg 


a) 63 Ind, Cas, 366; 43 A. 565; 19 A. L. J. oll, 


_ it represents the manner in which 
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possession under the mortgage and having 


` been deprived thereof are now really seek- 


ing to enforce the mortgage. In view of 


the production by the plaintiffs of the, 


mortgage of 1904 with an endorsement of 
satisfaction thereon, there can beno doubt 
that the present mortgage of 1920 is in 
substitution of-the mortgage of 1904 oe 
the 
secured creditor dealt with his security, 
that is to say, its consideration was the dis- 
‘charge ofthe mortgage of 1904. 

In these circumstances I am of opinion 
‘that the mortgage of 1920 is not affected 
by the insolvency proceedings and, there- 
fore, is valid and being prior to the sale to 
defendant the plaintiffs are. entitled to 
possession under it. I, therefore, reverse the 
decree of the lower Appellate Court and 
direct that the plaintiffs be putin posses- 
sion of the mortgaged property with costs 
in all the Courts, 


K. 6. D. Decree reversed, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First Miscetuaszous Appgat No. 40 or 1925, 
S August 21, 1925. 
* Present:—Mr. Wazir Hasan, A. J. Q., 
and Mr. Simpson, A J. O. 
Ch. AHMAD HASAN AND OTHERS— 
APPELLANTS 
versus 
KODIT LAL AND UTHERS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 54, 66, 67, 69—Execution of decree—Sale, adjourn- 
ment of~—Fresh proclamation—Notice to judgment- 
debtor, whether necessary. 


The issue of the notice enjoined by sub-r. (2) of r. 66 
of O. XXI ofthe C. P.O. relates to cases where a 


proclamation hasto bedrawn up. Where a saleis - 


adjourned all that sub-r. (2) of r.69 of the Order 
requires is that afresh proclamation must be made 
under r. 67, which again requires thatthe proclama- 
tion must be made and published, as nearly as may 
be, inthe manner prescribed by sub-r. (2) of r. 54. 
Where the latter rule is complied with, the proclama- 
tion is duly published and no notice to the judgment- 
debtor under sub-r. (2) of r. 66 is necessary. . 
Miscellaneous appeal against an order of 


the Sub Judge, Bara Banki, dated the 21st ` 


March 1925. . 
Mr, H. Husain, for the Appellants. 
Mr. G. N. Misra, for the Respondents, 


ARMAS HABAN v. RODT Lat. se 


‘proclamation to be made under 
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JUDGMENT.—This is an appeal from 
the order of the Subordinate Judge of 
Bara Banki, dated the 2ist March 1925, 
rejecting an application made by the appel- 
lants under r. 90 of O. XXI of the Ù. P. 
O., for. setting aside an auction-sale held 
in execution ofa decree existing in favour 
of the respondents. The respondents are 
also the purchasers at the auction-sale. 
The only ground which has been press- 
ed upon usin support of this appeal is 
that the provision of sub-r. (2) of r. 69 of 
0. XXI, of the C. P. C., was not complied 
with and that if that contention was 
sound the omission to issue a fresh pro- 
clamation amounted to an illegality and: 
it was not necessary to prove any sub- 


-stantial injury as required by r. 90 of 


O. XXI of the ©. P.C. The argument is 
that proclamation issued for the second 
time should have been prepared after notice 
to the judgment-debtors as required by - 
r. 66, sub-r. (2), of O. XXI of the O. P. 0, 
It iscommon ground that no such notice 
was issued to the judgment-debtors after 
the adjournment of the sale and previous 
to the public auction of the fresh proclama- 
tion, < 

We are of opinion that the provision of 
sub-r. (2) of r. 66 is inapplicable to this 
case. Sub-rule (2) of r, 69 requires a fresh 
r. 67, 
Sub-rule (1) ofr. 67 requires that such a 
proclamation shall be made and published 
as nearly as may be, in the manner pres 
scribed by r. 54, sub-r. (2). That rule has 
been complied with in this case and doeg 
not require any issue of notice. The 
issue of notice enjoined by sub-r. (2) of 
r. 66, relates to a case where a proclama- 
tion is to be drawn up. In this case pro- 
clamation was drawn up originally after 
notice to the judgment-debtors, 

The appeal fails and is dismissed with 
costs. 


Z. K. Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 688 
oF 1922. 

April 20, 1925. 

Present:—Mr. Justice Das and 

Mr. Justice Adami. 
PRASANA KUMAR BANERJI AND OTHERS 
——APPELLANTS 


veTSUS | 
KALEYAN CHARAN MANDAL AND 
ANOTHER— RESPONDENTS. 

Construction of document—Sale or lease- ““Moghli,” 
meaning of. 

The term “moghli” isa word of doubtful meaning 
and at the best imports no more than that the rent 
assessed represents a proportion of the Government 
revenue assessed on the lands. In no sense of the 
term does it'constitute rent. 

Certain lands were conveyed by a document which 
was described as a khas kobala, the consideration 
money being arrived at by a calculation of annual 
profits of the land conveyed, deducting therefrom a 
small sum payable by the transferor as the ‘ ‘moghli*. 
The kobala recited :—‘ From this day forth you 
become fully entitled tothe said lands and are em- 
powered to sell and make a gift of the same and pay- 
ing yearly Re. 1-1-0 only moghli to me and to my heirs 
and legal representatives from 1286 B. S, you become 
entitled from this day from generation to generation 
by cultivating the same yourself or by settlement of 
tenants and to that I or my heirs and representatives 
shall never make any objection :” 

Ileld, that the transaction was one of sale and not 
one of lease. 

Appeal from a decision of the Subordinate 
Judge, Purulia, dated the 7th April 1922, 
confirming that of the Munsif, First Court, 
Purulia, dated the 18th August 1921. 

Mr. A. K. Roy, for the Appellants. 

Messrs, A. B. Mukerji and B. B. Mukherji 

J Jt, 
for the Respondents. 


JUDGMENT. 

Das, J.—The only question in this ap- 
peal is whether the transaction of the 3rd 
Aghran 1285 B. S. was one of sale or one of 
lease. The document is described as a 
khas. kobala; and there is very little doubt to 
my mind that the parties regarded the 
transaction asone of sale. The considera- 
tion money was arrived at on a calculation 
of the annual profits of the lands conveyed. 
It was ascertained that the annual profit was 
Rs. 7-18-0; and deducting therefrom Rs. 1-1-0 
payable by the transferor as the moghli 


- thenet profit was found to be Rs. 6-12-0. The 


transferor conveyed the land to the trans- 
feree for a consideration which was settled 
at 15 times the net annual profits of the 
lands. The critical passage in the document 
runs as follows:— 

“I have myself got the fcllowing lands as 


[90 7. O. 1985} 


bounded below, namely,” and the boundaries 
are given, “Inallthreeitems of landsabout 17 
bighasin area the annual profits of theselands 


amountto Rs.7-13-0 only out of which deduct- 


ing Re. 1-1-0 moghli, annual rent is Rs.6-12-0 
only and receiving the sum of Rs. 121-8-0 
only as 18 times of the annual profit I sell 
the said lands to you. From this day forth 
you become fully entitled to the said lands 
and are empowered-to sell and make a gift 
of the same and paying yearly Re. 1-1-0 only 
moghli to me and to my héirs and legal. 
representatives from 1286 B. S. you become 
entitled from this day from generation to. 
generation by cultivating the same yourself 
or by settlement of tenants and to that I or 
my heirs and representatives shal] never 
make any objection.” 

It is contended on behalf of the appellants 
that the respondents were the holders ofa 
subordinate interest since Re 1-1-0 was pay- 
able by them as moghli to the: appellants; 
butit is to be pointed out that this moghli 
of Re, 1-1-0 was payable by the appellants 
who were the transferors to their superior 
landlord and did not constitute a profit in 
their hands when paid by the respondents 
to them. The term “moghli” is a word of 
doubtful meaning and at the best imports 
no more than thatthe rent assessed repre- 
sented a proportion of the Government re- 
venue [Nawagarh Coal Co. Lid. v. Behari 
Lal Trigunatt (1).]| There is very little doubt 
that the sumof Re. 1-1-0 represented the pro- 
portion of the Government revenue assessed 
on the lands conveyed. In no sense of the 
term does it constitute rent. That being so, 
there is nothing to show that the respon- 
dents were the holders of a subordinate in- 
terest in relation to the appellants. In my 
opinion they are the holders of co-ordinate 
interest. 

In my opinion the question was correctly. 
decided by the learned Judge in the Court 
below and I must dismiss this appeal with 
costs. 

Adami, J.—I agree. 

Z, K, Appeal a 


(1) 37 Ind. Cas. 450; 20 0. W. N. 1135 at pe 17%“ 
P. D. J. 275; 2 P. L. W, 324. | 


| | 


t 
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ALLAHABAD HIGH COURT. 
Civtu Revision No. 44 or 1925, 
July 14, 1925. 
Present :—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 
Babu BISHESHAR PRASAD PANDEY— 
PLAINTIFF—APPLICANT 
Š versus i 
RAGHUBIR AND anorHER—DEFENDANTS— 
: Opposite Parry. 

Civil Procedure Code (Act V of 1908), s. 115, O. VII, 
r. 10, O. XLIII, r. 1 (a)—Agra Tenancy Act (II of 
1901), ss. 196, 197 —Order directing return of plaint for 
presentation to proper Court—Appeal, dismissal of— 
Revision, ‘whether lies—Jurisdiction of Civil and 
Revenue Courts--Procedure. 

Where on an appeal against an order directing the 
return of a plaint for presentation to the proper Court, 
the Appellate Court upholds the decision of the Trial 
Court, it cannot be said to have exercised its jurisdic- 
tion illegally or with material irregularity and its 
order is not open to revision. The order of the Trial 
Court, however, in such a case, if erroneous, may be 
revised by the High Court in spite of the fact that an 
appeal against that order has been dismissed by the 
Appellate Court, and if the order of the Trial Court is 
set aside by the High Court, the order of the Appellate 
Pa aan falls to the ground with it. |p. 355, 
col, 2. : 

Sections 196 and 197 of the Agra Tenancy Act. must 
be read together. They both deal with a case in which 
an objection is taken in the Appellate Court that the 
suit was wrongly instituted in the Court below instead 
of in a Civil or Revenue Gourt .as the case may be. 
Section 196 tells the Appellate Court what to do if the 
objection was not raised in the Trial Court. Sec- 
tion 197 tells it what to do ifthe objection had been 
raised> Both sections assume that the Trial Court has 
entertained the suit and disposed of it on the merits. 
{p. 355, col. 1.] 

Neither section deals with a.case where either or 
both Courts has or have wrongly refused to exercise 
jurisdiction. [ibid.] 

Civil revision from an order of the Dis- 
trict Judge, Ghazipur, dated the Ist of 
December 1924, : 

Mr. A. P. Pandey, for the Applicant. 

Mr. Haribans Sahat, for the Opnosite 


Party. 


JUDGMENT.—This revision involves 
an important question as to the application 
of gs. 115 of the C. P.C. 

The applicant was plaintiff_in the Trial 
Court. He had given a perpetual lease of 
34 bighas 8 biswas 18 biswansis of land to two 
of his servants on a rent of Rs. 17-1-0-a year, 
He subsequently gave a theka of his zemin- 
dari share to the secund defendant Indrasan 
Singh giving him theright to realise the 
rent from the perpetual lessees. After the 
theka had been given the perpetual lessees 
relinquished their lease. According to the 
plaintiff, the first defendant Raghubir 
Singh, who is the father of Indrasan Singh, 


23 
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the second defendant, obtained unlawful 
possession of the 34 bighas odd of land. “The 


plaintiff asserts that on the relinquishment 


by the perpetual lessees he himself became 
entitled to actual possession of the 34 
bighas held by them. He, therefore, brought 
the present suit for the ejectment of Ra- 
ghubir Singh asa trespasser, and for mesne 
profits and rent for three years. In the 
alternative, in case his first and second re- 
liefs were refused, he asked for a declara- 
tion that he and not the second defendant, 
was entitled to realize rent from Raghubir 
Singh in respect of this area, and also claim- 
eda sum of Rs. 999 against the second 
defendant. This was the ‘same amount 
which in his earlier relief he had claimed 
against Raghubir Singh. Apparently “it 
consists partly of rent realized by the second 
defendant from Raghubir Singh and part- 
ly of damages. It must be mentioned here 
that the plaintiff had previously sued Ra- 
ghubir Singh in the Revenue Court treating 
him as tenant. Raghubir Singh pleaded 
that he was the sub-tenant of his son In- 
darsan Singh and had paid the rent to the 
latter in good faith. The, Revenue Court 
decided the suit on the issue of payment in 
good faith under s. 198, and, holding that 
the rent had been paid in good faith as alleg- 
ed, dismissed the plaintiffs suit, and direct- 
ed him to establish his rights in the Civil 
Court. The plaintiff's positionin the pre- 
sent suit is that, in the first place, Raghubir 
Singh isa trespasser, pure andsimple, but 
that even if this is not the case, and he is 
to any extent the sub-tenant of the second 
defendant, the latter is only entitled to 
realize from him the same rent which he 
could haverealisedfrom the perpetual lessees, 
namely, Rs. 17-1-0, and that the balance of 
the rent is payable to the plaintiff.. The 
entire rent of the holding of 34 bighas is 


admittedly Rs. 88. 


The suit was filed in the Court of the Sub 
ordinate Judge. The defendants resisted 
the claim on the merits, and-also pleaded 
that it was not cognizable by the Civil Court. 
The Subordinate Judge adopted a curious 
course. He framed and decided issues on 
the merits. Having decided these; he pro- 
ceeded to direct the plaint to be returned 
onthe ground that he had no jurisdiction. - 
This order has been upheld by the learned 
District Judge on appeal. The Subordinate 
Judge held that the defendant was, in fact, 
a tenant and not a trespasser, having been 
let into possession of the land by the plaint 


354 


ifs father. ` This was a decision on the 
‘merits. The Subordinate Judge did not 
hold that on the facts alleged in the plaint he 
had no jurisdiction. He held that the case 
set out in the plaint was untrue in fact. 
On this finding he ought to have dismissed 
the suit on :he merits instead of returning 
the plaint under O. VII, r. 10 of the Č. 
P.C. The Subordinate Judge committed 
. another error. In their written pleadings 
the defendant took the position that 
Raghubir Singh was the sub-tenant of his 
son, the second defendant. In the course 
of a subsequent oral pleading under O X, 
T. l, the second defendant set up the case 
‘that Raghubir Singh was the tenantofthe 
plaintiff himself, having been admitted to 
the occupation of the holding by the plaint- 
iff's father. Raghubir Singh himself was 
.not examined. If this was the position 
taken up by Raghubir Singh, as it appears 
.to have been, s. 202 of the Tenancy Act was 
applicable, and the Subordinate Judge 
ought to have directed Raghubir Singh to 
filea suit in the Revenue Court to establish 
the alleged tenancy. It may be that some 
of the reliefs claimed in the suit are such 
as could only have been decreed by a decree 
of.a Revenue Court, but itis quite clear that 
` the main relief asked for, namely, the eject- 


ment of Raghubir Singh as a trespasser, was’ 


cognizable by the Civil Court. in view of 
the decision under s. 198 of the Tenancy 
Act the plaintiff was also entitled to ask the 
Civil Court fora declaration that he, and 
not the second defendant, was entitled to 
realize rent from Raghubir Singh. On the 
merits, therefore, itis clear that the Courts 
below were in error'in directing the plaint 
to be returned, and that the Subordinate 
‘Judge in refusing to try the suit failed to 
exercise a jurisdiction vested in him by 
Jaw. 

The respondents raise a preliminary objec- 
tion that no revision lies. They claim that, 
however wrong the order of the Subordi- 
nate Judge may have been, his decision 
has been superseded by the appellate decree 
‘of the District Judge. The District Judge 
had jurisdiction to decide the appeal, and 
did decide it, and whether his decision is 
right or wrong on the -merits, he cannot be 

. said to have failed to exercise a jurisdic- 
tion vested in him by law or to have acted 
irregularly in the exercise of his jurisdic- 
tion. 

The plaintiff contests this 


l position on 
three grounds, He argues 
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(1) that the District Judge in upholding 
the. erroneous order of the Subordinate 
Judge failed to exercise jurisdiction he 
should have exercised, because he did not ` 
direct the Subordinate Judge to try the 
suit on the merits; 

(2) that s. 197 of the Tenancy Act applies 
and that the District. Judge should have 
remanded the case under that section to any 
Court competent to’ entertain it; in this view 
the District Judge failed to exercise a juris- 
diction he should have exercised ; 

(3) that notwithstanding the appeal this 
Court has power to revise the Subordinate 
Judge’s order, 

The first contention though it derives 
some support from the judgment of Mu- 
kerji, J., in Ganeshi Lal Harnarain v. Debi 
Das (1) is, in our opinion, untenable. We 
fail to see how it can possibly be said that 
the District Judge failed to exercise the 
jurisdiction vested in him. His jurisdic- 
tion was confined to deciding thé appeal 
under O. XLIII, r. 1 (a), C. P. ©. He had 
only two.courses open to him. If he had 
held that tha suit was really cognizable by 
the Civil Court, he would ‘have set aside 
the Subordinate Judge’s order and directed 
the latter to try the suit on the. merits. 
Holding as he did that the Subordinate 
Judge’s view was right, he was bound to 
dismiss the appeal. In either case he exe- 
reised the jurisdiction vested in him by. 
law, and there is no case for revision. We 
think that the remarks of the Privy Council 
in Balakrishna Udayar v. Vasudeva Atyar (2) 
were misunderstood in Behari Lal v. Baldeo 
Narain (3) one of the judgments which have 
been cited tous. Their Lordships said that 
s. 115 was not directed to conclusions of law 
or fact in which the question of jurisdiction 
was not involved. In this passage they 
were speaking of a question of jurisdiction 
with reference to the provisions of the sec- 
tion they were- discussing. In an earlier 
portion of the same judgment they had said: 
“It will be observed that the section 
applies to jurisdiction alone. The irregular 
-exercise or non-exercise of it, or the illegal 
assumption of it.” 

They refer in fact to’ the casein which 
a Court, owing to erroneous view of the 

(1) 85 Ind. Cas. 470; 47 A. 140 at pp. 145, 146; (1925) 
ALL R. (A.) 267. 

(2) 40 Ind. Cds. 650; 40 M. 793; 15 A. L. J. 645; 2P. 
L. W. 101. 33 M. L. J. 69; 26 C. L. J. 143; 19 Bom. L. 
R. 715; (1917) M. W. N. 628; 6 L. W. 501; 22 G. W. N, 
60; 11 Bur. L. T. 48; 44 I. A. 261 (P. C.). 

(8) 48:Ind, Cas. 14; 16 A. L, J, 717; 40 A. 674. 
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Jaw, takes cognizance of a case outside its 
jurisdiction, or refuses to try a suit or 
appeal which is within its jurisdiction. 
They do not apply.where a Court in the 
exercise of the jurisdiction vested in it 
upholds or reverses a decision of an in- 
ferior Court on an issue whether the in- 
ferior Court had jurisdiction. — | 

We have reluctantly come to the conclu- 
sion that the applicant's second contention 
is also untenable. We say “reluctantly” 
because if we could hold that s. 197 applied, 
it would go a long way to prevent these 
difficult questions of jurisdiction arising. 
Sections 186 and 197 must be read to- 
gether. They both deal with a case in 
which an objection is taken in the Appel- 
late Court that the suit was wrongly in- 
stituted in the Court below instead of a 
Civil or Revenue Court as the case may be. 
Section 196 tells the Appellate Court what 
to do ifthe objection was not raised in the 
Trial Court. Section 197 tells it what to do 
if the objection had been raised. Both 
seciions assume that the Trial Court has 
entertained the suit and disposed of it on 
themerits. It is only in ' such a case that the 
Court could remand the suit or frame issues 
or direct additional evidence to be taken 
as contemplated bysub-s. (2). Where the 
appeal is against an order returning the 
plaint the Appellate Court, if it agrees with 
the Trial Court merely affirms its order, and 
if it differs from the Trial Court directs 
such Court to restore the case to the file 
and dispose of iton themerits. Moreover, 

. in the case of an appeal against an order 
returning the plaint, the appellant's objec- 
tion isnot that the case was instituted in 
the wrong Court, but that it was institut- 
ed in the right Court. The Tenancy Act 
makes elaborate provisions for the case 
where the suit is wrongly entertained by 
a Civil or Revenue Court on the merits, 
but fails to provide for the case where 
either or both Courts wrongly refused to 
exercise jurisdiction. We commend this 
point for the notice of the Legislature in 
connection with the revision of the Tenancy 
Act which weunderstand to be in contem- 
plation. 

Ifthe applicant’s third contention were 
res integra we might have felt consider- 
able difficulty regarding it. Séction 115 
confers revisional jurisdiction on the 
High Court in cases in which no appeal 
lies to that Court. Its jurisdiction is not 

- excluded by the fact that an appeal might 
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lie toa Subordinate Court. The difficulty 
arises from the principle, which kas been 
affirmed in a large number of decisions, 
that where an appeal has been preferred 
and decided, the order or decree of the 
Trial Court is merged in that of the Appel- 
late Court and no longer subsists. This 
principle was affirmed With reference to 
amendment of the Trial Court's decree, in 
the Full Bench decision of Muhammad 


‘Sulaiman Khan v. Muhammad Yar Khan 


(4); withreference tothe passing of a final 
decree in Gajadhar Singh v. Kishan Jiwan 
Lal (5) and with reference to limitation in 
Rup Narain v. Sheo Prakash (6) and there 
are many other decisions to thé same 
effect. It is certainly anomalous that it 
should’ be open tous toreview the order 
of the Subordinate Judge when that 
order has been superseded by an appellate 
order which is not open to revision, 
The matter is, however, concluded by the 
Full Bench decision in Badami Kuar 
v. Dinu Rai (7). That was a decision of 
a Bench of five Judges with reference to 
s. 622 of the C. P. O. of 1882, which is 
substantially identical with s. 115 of the 
present Cade. It is pointed out by the 
respondents that nothing is said in any of 
the five judgments as to the effect of the 
Trial Court's order having been supersed- 
ed by that of the Appellate Court. This 
is true, but it cannot be said that the 
point was overlooked. The referring order, 
which is printed on page 113* of the report, 
expressly mentions that the Munsif’s order 
has been upheld by the Judge in appeal, 
and Straight, J., in the illustration which 
he gives on page 115* refers to the fact 
that an appeal would lie to the Judge 
though there would be no second appeal to 
the Hight Court. The Ful! Bench decision 
was followed in recent years in Chandu 
Lal v. Kokamal (8) and again in Ganesh 
Lal Harnarain v. Debi Das (1). The order 
of the Munsif having been set aside the ap- 
apellate order of the District: Judge must 
necessarily fall to the ground with it. 

We are glad to be able to hold in this 
case that a revision does lie because the 
effect of the contrary view might be to 

(4) 11 A. 267; A. W. N. (1889) 55; 13 Ind. Jur. 427; 6 
Ind. Dec. (N. s.) 598. = : 

(5) 42 Ind. Cas. 93; 39 A. 641; 15 A. L. J. 734. 

(6) 61 Ind. Cas. 129; 43 A. 405;.19 A. L. J. 159, 

D 8 A. 111; A. W. N. (1886) 28; 4 Ind. Dec. (N. 8.) 


1142. 
(8) 61 Ind. Cas. 36; 19 A. L. J. 110; 43 A. 334. ‘ 
*Pages of 8 A—[Ed.] © a 
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. leave the: plaintift without a remedy. If he 
filed-his suit in the Revenue Court, that 
Court might well hold that it had no jurisdic- 
‘tien to entertain it. This Court would have 
no power to revise that order. A revision 
“would lie to the Board of Revenue, and if 
the Board of Revenue upheld the view of 
the Trial Court,- the result would be to 


Teave the plaintiff without any means of 
redress. 


For the reasons already given we allow- 


the application with costs including in this 
Court fees on the higher scale and direct 
the Subordinate Judge to restore the 
case to his file and dispose of it on the 
merits. ` 


Z. K, Application allowed. 


PATNA HIGH COURT. 
Seconp Civin APPEAL No. 1274 or 1922. 
June 25, 1925. 

Present :—Sir Dawson Miller, Kr., Chief 
Justice, and Mr, Justice Macpherson, 
Shaikh ABDUL GHANI AND OTAERS— 
DEFENDANT ee 


ersus 
HARNAM SIN GH. pe OTHERS— PLAINTIFFS 
— RESPONDENTS. 
Easement—Grant—Presumption — Limitation Act 


(IX of 1908), 8. 26. 

Section 26 of the Limitation Act is remedial and is 
neither prohibitory nor exhaustive. Its object is to 
make more easy the establishment of rights of ease- 
ment and not to exclude or interfere with other titles 
and modes of acquiring easements, such as by grant 
either proved or implied. [p. 357, col. 2.] 

When the enjoyment of easement can be traced to a 
distant past and has continued ever since or at least 
down to the time of the obstruction complained of, the 
Court should refer such a long enjoyment toa legal 
origin, and presume a grant or an agreement. [p. 358, 
col.-1 

Rajrup Koer v. Abul Hossein, 6 C. 394; 70, L. R. 

529; 7 I. A. 240; 4 Shome L. R. 7, 4 Sar. P. C.J, 199; 3 
Suth., P. C. J. 816; 4 Ind. Jur. 530; 3 Ind. Dec. (N. 5) 
257 (P. ©), referred to. 
_ Appeal from a decision of the Subordi- 
nate Judge, Shahabad, dated the 25th 
August 1922, reversing ‘that of the Munsif, 
4 Sassaram, dated the 29th August 1921, 

Messrs. L. N. Singh and R. Prasad, for 
the I 

Mr, P. Dayal, for the Respondents. . 

JUDGMENT, 

Miller, C. J.—This appeal arises out 

of a suit instituted on behalf of the plaint- 
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ifs to enforce a right to irrigate’ certain 
lands lying within their estate with water - 
from a tal situated within the adjoining 
lands of the defendants. Itis the plaint- 
iffs’ case that they have.enjoyed this right 
for a great number of years and that 
within recent years the defendants have | 
obstructed their right and they claim a 
declaration and damages for the loss 
sustained by them by reason of the ob- 
struction. i 

In order to understand the effect of the 
decision of the learned Subordinate Judge 
now under appeal which found that the 
plaintiffs had acquired a right by a pre- 
sumed grant some time in the past apart 
altogether from the mode of acquisition 
referred to ins. 26 ofthe Limitation Act, 
it is necessary to refer shortly to some 
of the salient facts proved in the case. 
The estates of the plaintiffs and the de- 
fendants adjoin each other and they both 
form part of Mouza Malaon. That village 
was held in joint ownership until the 
year 1870 and the tal in question had- 
undoubtedly existed long before that time 
and there can be no doubt upon the facts 
found that this tal which is one of con- 
siderable size had been used for the pur- 
pose for irrigating not only the lands in 
its immediate vicinity ‘but certainly the 
whole or some portion of the lands which 
are now in the exclusive possession of the 
plaintiffs. In fact there is a karha lead- 
ing from the lands of the defendants 
into the lands of the plaintiffs which 
is found to have existed for a great 
number of years and which obviously 
could only have served the purpose of 
carrying water from the tal in question 
into the lands now held by the plaintiffs. . 
At the partition in 1870 the plaintiffs ob- 
tained a takhta bearing Tauzt No, 5589 
whereas the lands of the defendants lie 
in an adjoining takhta bearing Tauzi 
No. 5591. Jt is within the lands of the 
defendants’ takhta that the tal is situate, 

There was evidence to show that from the 
year 1870 right up to the year 1905 when 
the defendants first acquired by purchase 
an interest in Tauzi No. 5591 this right of. 
taking water from the tal in the defendants, 
lands through channels, for the purpose of 
irrigating the plaintiff's land, had been exer- 
cised. A comparatively old man called 
Gobardhan Bind who had resided for the 
last 40 years at the place in question said 
that during thattime he had seen theplaint- 
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ifs’ takhta being irrigated with water from 
this tal and that evidence is accepted by 
the learned Subordinate Judge. It follows, 
therefore, that up to the time when the de- 
fendants first acquired an interest in the 
property which they now hold, a right to 
irrigate their lands from the tal in question 
had been exercised by the plaintiffs. In 
1905 some friction appears to have occur- 
red. The defendants, the new purchasers, 
seem to have made some attempt to stop 
the plaintiffs’ right of irrigation; and in 
1906 an agreement was entered into between 
the parties whereby the plaintiffs’ right to 
irrigate their lands was to continue; and a 
new: water channel was to be cut from the 
south west ofthe tal leading into the old 
water channel which had been in existence 
for some years. This was to be carried out 
at the expense of both partiesand a small 
rental of Rs. 12a year was to be paid to 
the defendants for the use of the water. 

What subsequently happened is perhaps 
not very clear but it appears that the new 
water-course was not in fact constructed at 
the expense of the parties but it also ap- 
pears that there was a provision in the 
agreement that until this was done the 
plaintiffs should be entitled to irrigate their 
lands from the tal by any such means as 
might be arranged between the parties, 
So that the right at all events appears to 
have been recognised at that date but it is 
unnecessary in this case to complicate the 
matter by reference to that agreement, or 
the terms thereof, because it is the case of 
both parties that it was not acted upon and 
neither party in this case relies upon it. 
They both had in fact at some earlier period 
repudiated it. 

Although some attempt was made, asI 
have stated, in 1906 to interfere with the 
plaintiffs’ right, according to the findings, 
by which we are bound, the plaintiffs did 
manage to get water from this tal without 
any further serious interruption up to the 
year 1912. The finding of the learned Sub- 
ordinate Judge upon that matter is to this 
effect: —“The next point that incidentally 
arises is if the right of the plaintiffs have 
become barred by limitation, they not hav- 
ing exercised it since 1912 as appears from 
the fact thit plaintiffs’ lessees had to bring 
a suit in 1912. It would be improbable 
that after the withdrawal of that suit the 
defendants allowed the plaintiffs’ water from 
the tal for irrigation of their fields. I do 
not think that there is sufficient evidence 
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on the record of this suit to show the ob- | 
struction of the right before 1912”. There 
is, therefore, a clear finding that there was 
obstruction of the right in 1912 and that 
there was no real obstruction of the right 
before that date. 

Upon these facts it was contended by the 
defendants that the claim for an easement, 
which is the claim in this.case, must fail 
by reason of the provisions of s. 26 of the 
Indian Limitation Act. That section pro- 
vides for the acquisition by peaceable enjoy- 
ment without interruption for a period of . 
20 years of aright of easement either in 
a water-course or in any other matter, but. 
if one is claiming a right given under that 
section then you have to prove that the 
right has been exercised for 20 years and 
that there has been no interruption of the 
right at anv period further back than two 
years before the commencement of the suit. 
ln other words you have got to prove un- 
interrupted enjoyment ending not later 
than two years before the commencement 
of the suit and extending not less than 20 
years back from that time. It was contend- 
ed, therefore, that the interruption having 
taken place in 1912 the present suit must 
fail, In answer to that the plaintiffs rely 
upon the decision of their Lordships of the 
Judicial Committee in the case of Rajrup 
Koer v. Abdul Hossein (1). It was pointed 
out by Sir Montagu Smith in that case in 
delivering the judgment of their Lordships 
that the acquisition of the right of ease- 
ment referred to in s. 26 of the Act is not 
the only method of acquiring a right of 
easement, and that the section is not ex- 
haustive and if you have acquired a right 
ofeasement by any other method such as 
by a grant either proved or implied then 
s. 26 can have no operation to a suit 
brought to enforce such a grant. It is 
pointed out in the judgment there delivered 
that “the object of the Statute was to make 
more easy the establishment of rights of 
this description (that is rights of easement) 
by allowing an enjoyment of 20 years, if 
exercised under theconditions prescribed by 
the Act., to give, without more, a title to 
easements. But the Statute is remedial, and 
is neither prohibitory nor exhaustive. A man 
may acquire a title under it who has no 
other right at all, but it does not exclude 
or interfere with other titles and modes 

(1) 60.394; 7 C. L. R. 529; 71. A 240; 4 Shome L. 


R.7;,4Sar. P. C. J. 189; 3 Suth. P. C.J. 816; 4 Ind, 
Jur. 530; 3 Ind. Dee. (x. s.) 257 (P. C.). 
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of acquiringeasements.” It then goes on and 
deals with the facts in the case and points 
out that there was abundant evidence 
upon the facts found by the Courts, for 
presuming the existence of a grant at 
some distant period of time and having 
come to the conclusion ‘that, on the facts 
of that case, a grant’ at some time or 
other, between 20 and 60 years earlier, may 
be presumed, it- was decided thats. 26 of 
the Limitation Act had no application to 
the case. In dealing with the evidence 
from which such a grant may be presumed 
the judgment proceeds as follows :—“This 
being an artificial pain constructed on 
the land of another man at the distant 
period found by the Courts, and enjoyed 
ever since, orat least down to the ‘time 
of obstruction complained of, by the plaint- 
iff and his ancestors, any Court which 
had to deal with the subject might, and 
indeed ought to, refer such a long enjoy- 
ment to alegal origin, and under the 
circumstances which have been indicated, 
to presume a grant or an agreement be- 
tween those who were owners of the plaintifi’s 
mehal and the defendant’s land by which 
the right was created. That being so,the 
plaintiff does not require ‘the aid of the 
Statute; and his right, therefore, is not 
in any degree interfered with by the 
provision in the 27th section, upon which 
the Munsif decided.” I ought to point 
out that the Act which Sir Montagu Smith 
in that judgment was referring to was 
the Limitation Act of 1871) s. 27, but that 
section isfor all material purposes similar 
to s. 26 of the present Act. In the present 
ease upon the evidence which I have 
referred tothe features are not unlike the 
features in the case to which I have just 
referred. The learned Subordinate Judge 
found, accepting the evidence of long 
user from 1870 down to 1912 witha slight 
interruption in 1905 that the plaintiffs’ pre- 
decessors and afterwards the plaintiffs" use 
of the water may be attributed io some 
implied grant made long ago butsometime 
after the partition in 1870. In my opinion 
if there was evidence to support a grant 
made after the year 1870 the learned Judge 
acling upon the principle referred to 
in the case of Rajrup Koer v, Abdul 
Hossein (1) was perfectly justified in finding 
in favour of the plaintiffs and the only 
question which remains is was theré in this 
ease any evidence which would justify 
gue learned Judge in arriving at hig con- 


| 


KISHAN DEI V., SHEO PALTAN. 


(90 I. C. 19251: 


clusion. There undoubtetlly was evidence - 
from which ib, might be found that there. 
had been an uninterrupted user for a grea t 
number of years; certainly more than 20- 
years, .before the defendants had any inter- 
est inthe property at all, and although 
it is unnecessary for us to say at what 
conclusion we should have arrived upon the 
evidence before the Court, and indeed we 
have not the evidence before us in second 
appeal, still it appears from .what has 
been said by the learned Judge in his’ 
judgment that fhere ‘was some evidence 
to support his finding. He is the ultimate 
judge of fact in such a case and I do 
no think that in the particular cireum-. 
stances of this case we would be justified 
in saying that there was no evidence to 
support his finding. The result, in my 
opinion, isthat the case is one concluded 
by the findings of fact and this appeal must . 
be dismissed with costs 
Macpherson, J.—I agree. 
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Hindu Law—Custom—-Succession—Stridhan pro- 
perty of woman married in karao form—Customary 
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The rule of succession to stridhan. property left by 
a woman married in the karao form cught, in the first 
instance, to be determined with reference to the par-' 
ticular custom.of the caste. Where the incidents of 
such custom canbe traced they must be given the 
force of law. [p. 360, cols. 1 & 2.] 

The Hindu Law recognizes custom asa matter of 
paramount importance, and custom if it is established 
can override fhe written law. There may, therefore, 
be customary forms of marriage which are perfectly 
valid and which do not strictly come within the defini- 
tion of any of the eight forms of marriage mentioned 
in the Mitakshara. [p. 360, col. 2; p. 361, col. 1.) | 

When a customary form of marriage is allowed it 
way ke in any cne cf the eight fcims mentioned in the 
Mitakshara, or an approach to any one of them. It is 
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not correct to say that unless itis shown that a 
customary marriage wasin the asura form, it must 
always be conclusively presumed that it was in the 
brahma form. When the particulars of a customary 
form of marriage are known then the question of the 
presumption that it was in the brahma form ‘becomes 
: of very little importance. That presumption sub- 
stantially arises only when all that is known is that a 
marriage did take place. In such cases the presump- 


` tion is that the marriage was in the brahma form no. 


matter what the caste of the parties be. But when the 
incidents and the circumstances attending the 
customary form of marriage are known the presump- 
tion can no longer be applied and the Court must find 
of what form itis. When facts are proved the ques- 
tion of what form the marriage is becomes a question 
of law. [p. 361, col. 1.] 

Where re-marriage of widows is allowed by the 
custom of a caste such a marriage may not have any 
disapprobation attaching to it, on the other hand even 
among castes which allow the validity of widow 
re-marriages such marriages may be regarded as not 
a praiseworthy and superior form but a blameworthy 
and inferior form of marriage. The rule of succession 
to the stridhan property of a widow who had re-marri- 
ed ought, therefore, to vary according as the marriage 
isoris not blameworthy. For instance if a virgin 
widow has not passed out of her parent's family and is 
still under its control and her parents or other legal 
guardians in pursuance of the caste custom which 
allows such marriages give her away in marriage a 
second time as if she were a maiden the marriage 
though a widow marriage would undoubtedly be in 
the brahma form if there is no social censure attach- 
ing to it. On the other hand ifa widow, who is not a 
virgin, herself enters into a matrimonial aliance ina 
form considered blameworthy by the caste, though 
recognised by custom as valid, and there is no gift of 
her by her legal guardians it may be difficult to see 
any analogy between such a marriage and the brahma 
form of marriage even though there be no considera- 
tioa paid to her guardians. It may rather be an 
approach to the gandharba form where the marriage 
takes place with the mutual desire of the parties. In 
this latter case, it would be of an inferior form, 
particularly when such a marriage is looked down 
upon by the caste people; but if such a marriage is not 
considered the least blameworthy, it would be deemed 
to be of the brahma form. [p: 361, col. 2.] 

When a particular form of marriage is recognised 
by custom itis tobe presumed that the caste ap- 
proves of it and no social censure attaches to it, unless 
the contrary is established. The burden lies on the 
person who asserts the contrary. [p. 362, col. 2.] 

Per Daniels, J.—Under the Hindu Law a marriage 
ig presumed to be inan approved form unless it is 
shown to be in a disapproved form. Jf a marriage is 

_valid at all, the natural presumption is that it is valid 
in all respects and carriesthe full privileges and 
obligations of an approved marriage, :and the burden 
of proving that its results fall short of this is on the 
person who asserts it. This rule applies equally to 
marriages which derive their validity from custom. 
Lp. 363. col. 2; 364, col. 1] 
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JUDGMENT. i 

Sulaiman, J.—This is a defendant's: 
appeal arising out of a suit for recovery’ 
of possession. The plaintiff had a brother 
Paltu, who died some six yearsago. He mar- ' 
ried a woman named Musammat Mano and 
executed a deed, dated the 29.h of January 
1904, under which he stated that he had 
installed her in his house ‘apne ghar men 
baitha lia hai) and made a Will that after. 
his death she would inherit the whole 
estate and that his brothers would have no’ 
right. There was a further provision that 
if he were not to keep her he would pay 
In his life- 
time, however, he executed a deed of gift, 
dated the ‘29th of April 1917, under which. 
he transferred the property in dispute 
to Musammat Mano. The validity of this’ 
deed is accepted by the plaintiff and he 
admits that the property thereafter became 
the stridhan property of ‘Musammat Mano.’ 
Paltu died in 1919, and it was a part of 
the plaintiff's case that after his death 
there was an agreement between him and 
Musammat Mano as well as some other 
relations that she would remain in posses- 
sion of the property for her life and after 
her death the plaintiff and his brother would 
get. it. Apart from this agreement the 
plaintiff claimed to be the heir of Musammat 
Mano, who died on the 16th of April 1921 
leaving no issue. The defendant is the 
mother of Anand Prakash, who was the son 
of Nathu Singh, a brother of Musammat 
Mano. The defendant denied that the. 
plaintiff was Musammat Mano’s heir, and 
pleaded that she having been married in 
karao form her heirs were her relations in 
the paternal line. It was further pleaded 
that before her death she had executed a 
Will dated the 14th of April 1921 under 
which she had bequeathed the property in 
favour of Anand Prakash. 

The Court of first instance found that the 
alleged agreement was not-established. It 
found that the marriage of Musammat Mano . 
had been a widow re marriage in the karao 
form. It came to the ‘conclusion that her 
marriage could not be said to have been in 
the brahma form and that, therefore, the 
plaintiff was not her heir. It, therefore, 
dismissed the suit considering it unneces- 
sary to go into the question of the alleged 
Will.. On appeal the learned District 
Judge has affirmed the finding that the 
agreement has not: been established and 
has also affirmed the finding that. Musam- 
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mat Mano's marriage had been in the karao 
form. He, however, came to the conclusion 
that it must be presumed that her marriage 
was in the brahma form and that, therefore, 
the plaintiff was the legal heir. He has 
accordingly remanded the case in order 
that the other issues may be disposed of. 


The argument of Dr. Katju on behalf of 
the appellant may be summarised as fol- 
lows :—It is an essential feature of the 
brahma form of marriage that there should 
be a gift by the father or other legal 
guardian of the girl and that as on the first 
marriage she passes intoa new gotra her 
paternal relations have no longer any right 
left to give her away a second time. His con- 
tention, therefore, is thata widow re-marriage 
can never be a brahma form of marriage. He 
argues that unless the plaintiff establishes 
that the marriage was in one of the four 
approved forms he cannot succeed. He 
contends that a karao form of marriage 
. does not come within the definition of any 


of the first four forms and that in fact.. 


about the time when the Mitakshara was 
written re-marriages were absolute and, 
therefore, not in contemplation. 


On the other hand the argument of Mr. 
Peary Lal Banerji on behalf of the respond- 
ent is that no ceremonies are absolutely 


essential for the validity of a marriage and. 


that if a-re-marriage is allowed by custom 
the wife has the same rights and status 
as a maiden who has been married. In 
order to show that in every case, no matter 
to which caste the parties belong, there is 
a strong presumption that the marriage 
was in the brahma form, he relies on the 
eases of Jagannath Prasad Gupta v. Runjit 
Singh (1), Authikesavulu Chetty v. Rama- 
nujam Chetty (2) and Gabrielnathaswami v. 
Valliammal Ammal (8). He has gone fur- 
ther and urged that now a days only two 
forms exist, namely, brahma and. asura 
and thatif itis not shown that the mar- 
riage was in the asura form, the irresistible 
conclusion is that it was in the brahma 
form. He has pointed out that the findings 
of the Courts below being that no price was 
paid, the marriage could not. have been in 
the asura form. 

The rule of succession to stridhan Property 


@ 2 25 ©. 354; 13 Ind, Dec. (N. s.) 237. 
G 3 Ind. Cas. 541; 32 M. 512; 19 M. L. J. 656; 6 M. 
L. T 

(3) 53 Ind. Cas. 323; 10 L. W. 491; 26 M. L. T. 348; 
(1920) M. W. N. 158 
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left by a woman married in karao form 
ought in the first instance to be determined 
with reference to the particular custom of 
the caste. Where the incidents of this 
custom can be traced they will have to be ~ 
given the force of law. The difficulty 
arises in a case where no particular custom 
as to inheritance to stridhan is establish- ` 
ed. l ; 

The rule of succession to stridhan is stated, 
by Vijnaneswara i in the Mitakshara as fol- 
lows :— 

“Of a woman dying without issue, as 
before stated, and who had become a wife 
by any of the four modes of marriage 
denominated brahma, daiva, arsha, and 
Prajapatya, the property, as before describ- 
ed, belonged in the first place to her husband. 
On failure of him it- goes to his nearest 
sapindas. “But, in the other forms of mar- 
riage called asura, gandharba, rakshasa 
and paisacha, the property of a childless 
woman goes to her parents that is to her 
father and mother. The succession devolves 
first (and the reason has been before ex- . 
plained) on the mother, who is virtually 
exhibited (first) in the elliptical phrase 
pitrigami, implying ‘goes’ (gachchhati) to 
both parents (pitarau), that is, to the mother 
and to the father. On failure of them, their 
next of kin take the succession.” 

This passage is a commentary on the 
text of Yajnavalkya which is as follows :— 
“The property of a childless woman mar- 
ried in one of the four forms denominated 
brahma, ete., goes to her husband; but if 
she leave progeny, it will go to her 
(daughter's) daughters: andin other forms 
of marriage (as the asura, etc.,) it goes to 
her father (and mother on failure of her 
own issue).” 

Now if it were possible to say that the 
karao form of marriage is identical with 
any of the-eight forms mentioned above 
there would be no difficulty in deciding 
which rule of succession should prevail, 
The difficulty arises when the customary ` 
form of marriage is not identical with any of 
those forms. 

Now if we examine the definitions of the 
various forms of marriage we will find that 
the classificdtion into eight forms was not 
logically exhaustive. It is possible to con- 
ceive of a form of marriage which is a 
mixture and is not strictly identical with- 
any of theseeight forms. The Hindu Law 
recognises custom as a matter of paramount - 
importance, and custom if it is established 
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can override the written law. It is, there- 
fore, manifest that we may have customary 
forms of marriage which are perfectly valid 
and which do not strictly come within the 
definitions of any of these eight forms. In 
a vast country like India with so many 
castes living in so many different ‘places 
multifarious forms of marriage allowed by 
custom can and have come into existence. 
It would, therefore, be inappropriate to 
put them in any of these eight cate- 
gories. 

Similarly there may be statutory forms, 
e.g, marriage under the Widows Re-mar- 
riage Act which also may be difficult to 
class under any of the above forms. 

I am, therefore, not prepared to accept 
the contention of the learned. Advocate for 
the appellant that a widow re-marriage can 
never be deemed to be in the brahma form. 
Nor am I prepared to accept the argument 
of the learned Advocate for the respondent 
that only two forms, brahma and asura, 
are now in existence and ‘the rest are 
obsolete. When customary forms of mar- 
riage are allowed, they may be (provided 
such is the custom) in any one of the 
eight forms, or an approach to any one of 
them. I donotthink it is correct to say 
that unless it be shown that the customary 
marriage was in the asura form, it must 
always be conclusively presumed that it 

„was in the brahma form. In my opinion 
when the particulars of a customary form 
of marriage are known then the question 


of the presumption that it was in the’ 


brahma form becomes of very little import- 
ance. That presumption substantially 
arises only when all that is known is that 
a marriage did take place. In such cases 
the presumption is that the marriage was 
in the brahma form no matter what the 
caste of the parties be. But when the 
incidents and the circumstances attending 
the customary form of marriage are known 
the presumption can no longer be applied 
and the Court must find of what form it 
is. When facts are proved the question of 
what form the marriage is becomes a ques- 
tion of law. . 

It is true that the basic principle under- 
lying the first four forms of marriage as 
well asthe fifth form is the gift of the gi1l 
by her father or other’ lawful guardian. 
The asura form is distinguished from the 
first four forms because of the pecuniary 
consideration. On the other hand the last 
three forms of marriage do not contémplate 
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any formal gift by the guardian though in 
the case of gandharba marriage the choice 
by the girl may be followed by the ordinary 
ceremonies. 

When re-marriage ‘is allowed by the 
custom of a caste such a marriage may not 
have any disapprobation attaching to it. 
On the other hand even’ among castes 
which allow the validity of re-marriages 
such marriages may be regarded as not a 
praiseworthy and superior form but a 
blameworthy and inferior form of marriage, 
In my opinion the rule of succession ought 
to vary according as the marriage is not or 
is blameworthy. For instance if a virgin 
widow has not passed out of her parent's 
family and is still under its control and 
her parents or other legal guardians in 
pursuance of the caste custom which allows 
such marriage give her away in mar- 
riage a second time as if she were 4.maiden 
the marriage though a widow marriage 
would undoubtedly be in the brahma form 
if there is no social censure attaching to 
it. On the other hand if a widow, who is 
nota virgin, herself enters into a matri- . 
monial alliance in aform considered blame-: 
worthy by the caste, though recognised by 
custom as valid, and there is no gift of her 
legal guardians it may be difficult to see 
apy analogy between such a marriage and 
the brahma form of marriage even though 
there be no consideration paid to her 
guardians. It may rather be an approach ` 
to the gandharba form where the marriage 
takes place with the mutual desire of the 
parties. In this latter case, it would be of 
an inferior form, particularly when such a 
marriage is looked down upon by the caste 
people; but if such a marriage is not con- 
sidered the least blameworthy, it would be 
deemed to be of the brahma form. 

The learned Advocate for the respondent 
has referred us to the case of Bhaoni v, 
Maharaja Singh (4), whereit was remarked - 
that the gandharba form which was nothing 
more or less than concubinage, had become 
obsolete as a form of marriage giving the 
status of wife ard making the offspring 
legitimate. What the learned Judges meant 
was that in the absence of any custom to 
that effect such a marriage was not valid 
in law. They could not have meant to lay 
down that gandharba marriages were 
wholly non-existent, and cannot be recog- 
nised even if they are allowed by custom. 
ae 3 A. 738; A. W. N. (1881) 48; 2 Ind. Dec. (x. s.) 
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That the quality of marriage is also a 
consideration is apparent from a curious 
case which came up before the Bombay 
High Court namely that of Moosa Haji 
Joonas v. Haji Abdul Rahim (5). In that 
case the parties to the marriage were Culchi 
Memons who performed their marriages in 
accordance with the Mubhammadan Law but 
who under a special custom are governed 
by the Hindu Law of inheritance and 
succession. The marriage obviously was 
not in any of the Hindu forms of marriage 
and yet the learned Judges of the Bombay 
High Court held that, inasmuch as the 
particular marriage was in the highest 
form of union known to Cutchi Memons 
and was free from all that was reprehensible 
and that could call for censure, it correspond- 
ed with the four approved kinds of marriage 
under the Hindu system and was dis- 
tinguishable from the four disapproved. 
They accordingly held that the rule of 
devolution was the one applied to marriages 
of theapproved form. 

Even in the caseof Hira v. Hansji Pema, 
(6), where a re-marriage of a divorced Koli 
woman was held to be of the brahma form, 
the learned Judges remarked “Admittedly 
re-marriage between parties of the Koli 
caste is valid, and there is nothing before 
us to suggest that the people of that caste 
regard it with any social censure.or dis- 
approval, This seems to us to bea capital 
consideration when we are administering 
a system of jurisprudence where established 
custom plays such an important part as it 
does in Hindu Law.” 

Similarly, in the casereportedas Authi- 
kesavulu Chetty v. Ramanujam Chetty (2), 
though it was held that “In the absence 
of any proof to the contrary the marriage 
must be presumedto be in one of the 
approved forms’, the learned Judges re- 
marked that the presumption of Hindu 


Law must be applied only with some caution . 


to marriage among the (kararais) “caste... 
The case, therefore, has to be decided upon 
the evidence given hy the parties without 
the aid of any presumption in favour of 
either side.” 

The question unfortunately arises before 
us in the abstrict form whether the widow 
re-marriage in the karao form isa brahma 
form of marriage or not. The plaintiff led 
evidence to prove that Musammat Mano 
was a virgin maiden and that she was 

(5) 30 B. 197; 7 Bom. L. R. 447, 

(6) 17 Ind. Cas, 949; 37 B. 295; 14 Bom. L. R, 1182, 
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married in the brahma form and the 
ceremony of going round the seven steps ` 
was also performed. On the other hand 

the defendant led evidence to show that - 
she was a widow and that there was no 

phera ceremony and no worship at all 

and in fact some price was paid for the 

marriage. Though the Courts below have 

rejected the plaintiff's evidence that she - 
was a virgin maiden and have accepted 

the defendant's evidence that she had been 

a widow, they have not thought it neces- 

sary to find in detail the actual ceremonies 

if any which took place, nor have they 

found whether a karao form of marriage 

is considered an inferior form of marriage 

and regarded with disapprobation or not. 
They have, however, found that no price 
wasin fact paid. : 

It seems to me that one of the important 
questions which can enable us to determine 
whether the marriage is in an approved 
or disapproved form has been left unanswer- 
ed. Ihave, therefore, thought it essential 
to examine for myself the evidence of 
both parties. 

I find that out of the ten witnesses 
produced by the plaintiff, only four speak 
of Musammat Mano’s marriage. They, 
however, goso far as to deny that it was 
in the karao form. In cross-examination 
they were not questioned as to whether 
karao marriages are regarded with dis- 
approbation by the caste. 
fourteen witnesses examined by the defend- 
ant five speak of her marriage. They 
say that she was a widow and was married 
in the karao form without any phera cere- 
mony. They do not go on to state a karao 
marriage, though recognised by custom 
as legal, is considered by thé Ahir caste 
an inferior form of marriage and is no 
looked upon with approbation. i 

When a particular form of marriage is 
recognised by custom it is to be presumed 
that the caste approves of it and no social 
censure attaches to it, unless the contrary 
is established. The burden lies on the 
person who asserts the contrary. In the 
present case when there is no evidence 
of any kind that a karao marriage is regard- 
ed by the.Ahir caste with disapprobation 
and generally censured, I must. hold that 
the defendant has failed to discharge the 
burden that lay on her. It must, therefore. 
be assumed that the marriage was in one 
of the approved forms, and the plaintiff 


- ig the heir to her stridhan. J would on this 
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ground uphold the order of the District 
Judge. 

Daniels, J.—The property in dispute 
in this case was the stridhan property of 
Musammat Mano now dead. Musammat Mano 
“was a widow and was married by karao 
marriage to Paltu Ram. The parties are 
Ahirs and it is common ground that in this 
caste the marriage of widows in the karao 
form is recognized and constitutes a valid 
marriage. It is, therefore, unnecessary to 
go into the question what formalities are 
necessary or were observed in this form 
of marriage. Paltu Ram made a gift of the 
property in suit to Musammat Mano in 
1917. Palthu Ram died in 1919. Musam- 
mat Mano died in 1921. The plaintiff 
Sheo Paltan is Paltu Ram's brother, and 
his claim so far as it is now in controversy 
rests an the ground that except where 
the marriage is in a disapproved form 
the stridhan is inherited in the absence 
of issue by the husband and his sapindas. 
The original defendant was Anand Prakash, 
a nephew. (brother's son) of Musammat 
Mano. He died during--the suit and was 
succeeded by his mother Musammat Kishan 
Dei. Her defence so far as it is now 
material is two-fold. She alleges that 
Musammat Mano executed. a Will in 
favour of her son, and she asserts the 
marriage was not in an approved form and 


that in consequence even on an intestacy’ 


the stridhan goes to the wife's relations 
and not to those of her husband. The 
question of the Will remains to be tried. 
The Subordinate Judge held that the plaint- 
iff had failed to prove that the marriage 
was in the brahma form, the only approved 
form now surviving; he was, therefore, not 
a possible heir evenin the absence ofa 
Will and had no cause of action for the 
suit. The suit was accordingly dismissed. 
The learned District Judge holds that there 
is a presumption that every valid marriage 
is in an approved form and that the defend- 
ant had failed to rebut that presumption. 
It was not suggested before the District 
Judge that the marriage could be included 
in either of the four recognised disapproved 
forms, viz. asura. Gandharva, bakshasa 
and paisacha. The learned District Judge 
therefore held the marriage to be in an 
approved form and the plaintiff to be 
entitled to succeed in the absence of a 
Will. He, therefore, remanded the case for 
decision on the merits. Against that order 
the present appeal has been filed, 
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In this Court the defendant-appellant - 
relies on the description of a brahma 
marriage given by Manu as being “the gift 
of a daughter, clad only in a single robe, 
to a man learned in the Veda, whom 
her father voluntarily invites and respect- 
fully receives.” He argues that a giving 
by the father is essential part of this 
definition, and that itis entirely inappli- 
cable to the marriage of a widow where 
there is no giving by the father and she 
herself is a principal in the transaction. 
As the girl passed into another gotra by 
her marriage, only a virgin could be married 
in this form. The ` plaintiff-respondent 
relies on the line of reasoning adopted by 
the District Judge, and argues further 
that a brahma marriage cannot be limited 
by the narrow terms of Manu’s definition, 
which has long become obsolete. The 
requirement that the husband shall be learn- 
ed in the Veda shows how ,archaic the de- 
scription is. As the other forms became 
obsolete the conception of a brahma marri- 
age widened so as to include all valid marri- 
ages with the exception of the asura, the ` 
only disapproved form which still survives, 
and any valid marriage which is not in the 
asura form will necessarily be treated as a 
brahma marriage. 

Now it is obviousthat we are dealing here 
with.a state of things not contemplated by 
Manu or Vijnaneshvara. In no respect has ` 
Hindu society changed and progressed more 
since the laws of Manu than in its con- 
ception of marriage. Six of the eight 
forms mentioned by him have wholly dis- 
appeared. It is probable that in very early 
time widow re-marriage was allowable, but 
at the era of the Mitakshara, and even at 
the earlier period when the manava dharma- 
shastra received its final form, it had long. 
ceased to be recognised. They do not, there- 
fore, provide for it, and though they do 
emphatically assert the binding force of 
custom, they say nothing as to the class in 
which marriages recognised as valid by 
caste custom shall fall. ; 

Nevertheless some progress has been 
made in adapting the law to the modern 
social conditions, and we ought in dealing 
with this case to apply the same principles 
which have already obtained recognition 
from the Courts. The leading principle is that 
a marriage is presumed to be inan approved 
form unless it isshown tobe ina disapproved 
form. This is a reasonable principle and is 
not contradicted by anything in the Hindu 
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texts. If a marriage is valid at all, the 
natural presumption is that it is valid in all 
respects and carries the full privileges and 
obligations of an approved marriage, and 
the burden of proving that its results fall 
short of this is on the person who asserts 
it. 

The presumption in favour of a marriage 
being in an approved form is supported 
by numerous authorities, commencing with 
Thakoor Deybee v. Rai Baluk Ram (T) and 
including Jagannath Prasad Gupta v. Runjit 
Singh (1), Authikesavulu Chetty v. Ramanu- 
` jam Chetty (2), Muthan Chetty v. Ramaswamy . 
Chetty (8) and several Bombay cases. In 
Hira v. Hansji Pema (€), the marriage of a 
divorced woman of the koli caste wastreated 
as being authority in an approved form. 
This is astrong authority against the view 
that only the marriage of avirgin can 
be treated as approved. The same prin- 
ciple has been applied in Moosa Haji 
Joonas v. Haji Abdul Rahim (5) to a 
„marriage which, being between persons 
who were only partly governed by. Hindu 
Law, was admittedly not strictly in any form 
contemplated by Manu, and there seems ‘no 
reason why it should not equally apply to 
marriages which derive their validity from 
custom. The binding force of: custom 
_ among Hindus has been clearly laid down 

in the Shastras, and it would be superfluous 
to cite texts or other authorities in support 
of it. 

A suggestion was made in the course of 
argument in this Court that a karao marri-- 
age, being contracted by the consent of the 
parties, should be identified with the gén- 
dhabra form of marriage mentioned by Manu. 
No such suggestion was made in the Court 
below, and it cannot be too strongly repu- 
diated. As Mayne points out in -his Hindu 
Law, Chapter. IV, the different forms of 
marriage enumerated by Manu relate to 
different stages of social progress and their 
antiquity is in inverse ratio to the order in 
` which they are mentioned. Gandharba is 
one of the three most primitive, and is really 
nothing more than the unregulated indul- 
gence of lust. As was pointed out in Bhaont v. 
Maharaja Singh(4),n0 ceremonies were neces- 
sary (I am aware that the Madras High Oourt 
has differed, but the Allahabad view is 
historically the more dorrect), and as such 


(7) LLM. LA. 139,10 W.R. P. C3; 2 Ind. Jur. 
(N. s.) 106; 2 Suth. P. O. J. 49; 2 Sar, P. C. J. 231; 20 i 


R. 54. 
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was allowable to soldiers, to whom much 
was allowed which would not be tolerated 
in ordinary citizens. To identify modern 
forms. of marriage such as those proposed by 
Dr. Gour's Marriage Bill or allowed by the 
Hindu Widow’s Re-marriage Act with this 
primitive and obsolete form would be histori- 
eally unsound and socially reactionary. To 
quote Mayne again, “This form belongs toa 
time when the notion of marriage involved 
no notion of permanence or exclusiveness. 
Its definition implies nothing more than 
fornication. It is difficult to see how such 
a connection could be treated at present 
as constituting a marriage, with the in- 
cidents and results of such a union” (p.100, | 
Highth Edition). 

The view taken by the learned Judge 
is, therefore, in my opinion, correct, and I 
would dismiss this appeal with costs includ- 
ing fees on the higher scale. 

By the Court.—tThis appeal is dismiss- 
ed with costs including fees on the higher 
scale. 

Z. K. Appeal dismissed. 


en aeea 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND.CIVIL APPEAL No. 599 or 1922, 

April 16, 1924. 

Preseni:—Mr. Kinkhede, A. J. ©. 
SHEOBUX—PLAINTIFF—ÅPPELLANT 
Versus 
Seth JAGANNATH AND oTHERS— 
DEFENDANTS— RESPONDENTS, 

Landlord and tenant—Transfer by tenant, effect of 
—Suit for ejectment against transferee—Defendant, 
whether can set up another transfer. 

In answer to a landlord's suit for ejectment against 
a transferee on the ground that a particular transfer 
of an absolute occupancy holding is voidable for want 
of consent, itis open to the defendant to contend in 
the alternative, that even if the transfer sought to be 
avoided, be voidable, he is entitled to retain possession 
under another transfer which is binding as against the 
landlord. [p. 365. cols. 1 & 2.] 

Sahasram v. Sheonath, 31 Ind. Cas. 303; 11N. L. R. 
124, relied on. 4 

Ordinarily, the tenant-right, as between the tenant 
mortgagor and his transferee becomes transferred 
absolutely to the latter the moment the final decree 
for foreclosure is passed, and nothing remains which 
the tenant can claim to be his own, [p. 366, col. 1.] 

If the mortgage on the basis of which such fore- 
closure is obtained, is a legal, a consented or ratified 
mortgage, then, the transfereə's position is secure, not - 
only against the tenant, but also against the landlord. 
[ibid.] b 

But if the mortgage is neither legal nor consented 
to by the landlord,nor subsequently ratified by the 
acceptance of rent by the landlord from the transferee 
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us such the latter’s position is nothing better than that 
of a mere trespasser liable to be ejected by the laud- 
lord. [p. 366, col. 2.] 

Baliram v. Ramrao, 4 N. L. R. 57, referred to. 

By consenting to a mortgage the ‘landlord consents 
to a foreclosure also prov ided it takes place so long as 
the tenant-right is subsisting. The consent does not 
enure for the benefit of the transferee if he has not 
worked out his rights under the transfer so long as the 
tenant-right subsisted. [p. 366, col. 2; p. 367, col. LL) 

Jaharuddin’ v. Kesheorao Mahadeo, 6 0. 

109, referred to. 

If the tenancy is determined by forfeiture the mort- 
gage evenif validas against the landlord is also 
determined. [p. 367, col. 1.] 

Sarjirao v. Tukaram, 46 Ind. Cas. 244; 14 N. L. R. 
107 at p. 109, Rani Bahu Parwar v. Sobha Ram, 43 
Ind. Oas. 912 and Govindrao v. Sar jabai, 89 Ind. Cas. 
872, referred to. 

Appeal against the decree of the District 
Judge, J ubbulpore, in Civil Appeal No. 41 
of 1922, dated the 25th September 1922. 

Sir Bipin Krishna Bose, and R. B.N.G. 
Bose, for the Appellant. 


Mr. M. Gupta, for the Respondents. 


JUDGMENT.—The two points which | 


are material for the decision of this second 
appeal are :— 
(1) Whether Ex. D-10 imports any im- 


plied consent toor ratification of the de-. 


fendants’ mortgage dated 22nd January 1894 
(Ex. PAD). 

(2) Whether by reason of plaintiff ac- 
cepting rent from the defendants in respect 
of Gurubux’s land, before and after fore- 
closure, the latter's position either under the 
foreclosure or under ‘their usufructuary. 
mortgage of 1896 has been rendered unas- 
sailable as against the former. 

As regards the first point, Iam clearly of 
opinion that the lower Courts have gone 
wrong. They have erroneously assumed 
that plaintiff took a sub-lease of the land in 
suit from defendants, through Dulichand 
as per Ex. D-10. The evidence of Jagan- 
nath D. W. No. Son which the finding is 
based does not, however, support it. It ap- 
pears that the Courts have confused a lease 
taken by plaintiff's another son Dhanraj, 
with the sub-lease taken by Dulichand. 
The mere fact that plaintiff's son Raghbur- 
"sing took part in writing Ex. D-10, does not 
import any acquiescence in the defendants’ 
title under the foreclosure on the part of 

the plaintiff in his capacity as landlord. I 
am not prepared to accept the said finding 
"as correct and binding against me in second 
appeal. 

The second point raises the dasi whe- 
ther in answer to a landlord’s suit for eject- 
ment againsta transferee on the ground that 
a particular transfer is voidable for want of 
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consent, it is open to the attendants to con- 
tend in the alternative, that even if the 
transfer sought to be avoided, be voidable, 
they are entitled to retain possession under 
another transfer which is binding as against 
the landlord. Mr. Gupta who appears for 
the respondents argues that this being an 
ejectment suit, the plaintiff must succeed 
only on the strength of his own title, or by 
proving that an immediate right of re-entry 
has accrued to him. This practically means 
that a landlord’s suit can be defeated by a 
transferee from tenant, by pleading the jus 
tertii of the tenant or by proving that the 
tenant's interest hath in the eye of law a 
continuance in order to work out his rights 
as a transferee under: some other transfer 
valid as against the landlord. That such - 
a defence is not available to any one but 
the transferee of a tenant is established by 


. the ruling reported in Sahasram v, Sheonath 


(1), where it is pointed out that no person 
who is a pure trespasser, and not a trans- 
feree, authorized or unauthorized from 
a tenant, is allowed to set up against 
the landlord the rights ofthe real tenant. 
Here the defendants are not trespassers 
pure and simple. They held several 
mortgages. . They, however, sued on the 
basis of one mortgage, viz., of 1894 Ex. P-2 
and obtained a final decree for foreclosure 
on 10th April 1913 thereon. They hold 


‘alsoa second usufructuary mortgage dated 


23rd June 1896 Ex. P-3 for a term of 50 years 
which is yet to expire. Even though with 
effect from 10th April 1913 they became the 
holders of the mortgagors’ equity of re- 
demption, and could, therefore, claim to be 
the owners of the fields and regard their 
own rights even under the mortgage of 1896 
as having come to an end, it is argued that 
they have got the option to choose between 
their rights as owners and as possessory mort- 
gagees. “They contend that there is no reason 
why they should be precluded from making 
their election, even in answer to the land- 
lord's claim to eject them, as they were not 
bound to makeit (the election) earlier, that 
they have been paying rent of. the land 
evenafter the foreclosure and the landlord 
has accepted rent from them, and that in any 
case they have been accepting receipts for 
rents paid by-them in their capacity of the 
holders of the usufructuary mortgage or as © 
zarepeshgi lessees. In fact they paid rent 
for land held by them under what is de- 


(1) 31 Ind. Cas, 303; 11 N. L. R. 124. 
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scribed as theka'as per Ex. D-6 which isare- 
ceipt for rent paidon 3rd February 1917. 

Under these circumstances, it is argued 
that having accepted rent from defendants 
after foreclosure, plaintiff must be deemed 
to have determined his election to ratify 
even the mortgage on the basis of which the 
foreclosure was ordered, and consequently 
accepted the defendants as tenants | of the 
land. Reliance is placed on Ex. D-7 in sup- 
port of this argument. I am not, however, 
prepared to go this length. Exhibit D-7 can- 
not be read singly. Exhibits D-6, D-7 and 
D-8 which relate to the years 1917 and 1918 
must be read together in order to see how 
far they support the defendants aforesaid 
contention that the plaintiff recognized the 
defendants’ status to be that of tenants in 
place of the original tenant. There are no 
clear indications of an intention to treat 
them as tenants; at the most all that one 
can spell out in defendants’ favour isa re- 
cognition of their status as thekadars or 
holders of the usufructuary mortgage under 
Ex. D-3 as before and nothing more. 
The term created by the aforesaid mort- 
gage Ex. D-3 has not yet terminated; it is 
to last till 2002 Sambat. The question 1s 
whether that term cannot be said to have 
been voluntarily drowned by the defendant 
by his own act of -suing or obtaining the 
decree final dated 10th April 1913 (Ex. P-9). 
The defendants’ contention 1s that their 
rights under the mortgage (Ex. D-3) are 
still kept intact, while the plaintif contends 
that the defendants must be deemed to 
. have brought about their extinction by their 
own voluntary act of suing upon their void- 
able mortgage and acquiring the mortga- 
gor’s equity of redemption on its basis. 

Ordinarily, the tenant-right, as between 
the tenant mortgagor and his transferee 
becomes transferred absolutely to the latter 
the moment the final decree for foreclosure 
is passed, and nothing remains which the 
tenant can claim to be his own. Hf the 
mortgage on the basis of which such fore- 
closure is obtained, is a legal, a consented 
or ratified mortgage, then, the transferee's 
position is secure, not only against the 
tenant, but also against the „landlord, be- 
cause in that case the tenant-right on which 
the mortgage encumbrance is engrafted 
becomes validly transferred to the mort- 
gagee as against both the tenant and 
the landlord, compare Baliram v. Ramrao 
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(2). But if the mortgage is neither legal nor 
consented to by the landlord, nor subse- 
quently ratified bythe acceptance of rent by 
the landlord from the transferee as such 
the latter's position is nothing better than 
that of a mere trespasser liable to be eject- 
ed by the landlord, on the ground that 
the tenant's interest having come to an 
end by reason of the land being foreclosed 
or putto auction in execution ofa decree 
based on a mortgage voidable at the instance 
of the landlord, a right to immediate re- 
entry into possession has accrued to the 
landlord. 


Here we are concerned with a foreclosure 
decree obtained by the defendants on the 
basis ofa voidable mortgage of 1894 (Hx. 
P-2) If the defendants had entered 
for the first time into possession on the 
basis of this foreclosure, and their right to 
possession had stood solely on such fore- 
closure, I would not have hesitated to give 
plaintiff a decrée for possession agaiust the 
defendants, because defendants cannot have 
a better title to possession. The tenant's 
interest having ceased to exist, the land- 
lord’s right of re-entry came into existence 
and the defendants being only voidable 
transferees were mere trespassers. Here 
the position is somewhat different. The 
defendants were already in possession of 
the lands under a possessory mortgage 
which had been duly ratified by the land- 
lord by acceptance of rent from them for 
many years in the past. By accepting such 
rent the landlord determined his election 
once for all to avoid the said mortgage of 
1896, and signified his intention to respect 
the defendants’ right under that usufructu- 
ary mortgage so long asit lasts, or to accept 
them as tenants, in case they were to work 
out their rights in terms of that mortgage, 
and thus become the owners of the equity 
of redemption on the basis of that mort- 
gage. A tenant transfers nothing beyond 
his tenant-right. It is, therefore, argued that 
any transfer engrafted on the tenant-right 
whether it be by a mortgage or by a sub- 
lease and whether the same be consented to 
by the landlord or not must determine with 
the tenant-right, ifthe tenant-right comes 
to an end by operation of law or forfeiture: 
Vithal v. Ganpat (3). By consenting to a 
mortgage thè landlord consents to a fore- 
closure, also provided it takes place so 
long as the tenant-rightis subsisting. The 


(3) 10 O. P. L. R, 65. 
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consent does not enure for the benefit of 
the transferee if he has not worked out his 
rights under the transfer so long as the 
tenant-right subsisted: Jaharuddin v. 
Kesheorao Mehadeo (4). I£ the tenancy is 
. determined by forfeiture the mortgage even 
if valid as against the landlord is also de- 
termined: Sarjirao v. Tukaram (5), Rani 
Bahu -Parwar v. Sobha Ram (6), Vithal v. 
Ganpat (3), and Govindrao v. Sarjabai (7). 
The question is whether the mortgagor's 
right to redeem having ceased by fore- 
closure there is such a cessation of the 
tenant-right in this case as would give the 
landlord a right of re-entry. 


In this case the term created by the 
mortgage of 1896 is yet to expire and the 
mortagees have yet to acquire the mort- 
gagor’s equity of redemption with reference 
to that mortgage. It is argued for the 
appellant that the equity of redemption fore- 
closed on the basisof the mortgage of 1894 
comprised within its scope the whole of 
the equity of redemption as it stood in 
1894 and also on the day of the mortgage of 
1896, and, therefore, the whole of the mort- 
gager's interest passed to the mortgagees 
and that no separate foreclosure or sale 
on the basis of the said mortgage of 1896 
is now possible. It issaid thatif a person 
: who holds two mortgages sues on the first. 
mortgage alone and does not make reference 
to the second one, heis not entitled to sue 
upon the second mortgage afterwards. The 
respondents in their turn submit that al- 
though they have acquired the rights of the 
mortgagor and became absolutely entitled 
to the property mortgaged with them under 
the mortgage of 1894, they have on the prin- 
ciple which underlies s. 101 of the Transfer 
of Property Act, got the option of keeping 
their rights qua holders of the equity of 
redemption, apart from their rights qua 
mortgagees, and that they can legally fall 
back upon their rights under such of their 
mortgages as may be valid as against the 
landlord, namely, the one of 1896, as an 
answer to the latter's claim for their eject- 
ment as trespassers. I think this conten- 
tion of the respondents is sound and must 
prevail. 

There is a difference of opinion on the 
point as to whether a person holding several 
mortgages over the same property, one a 

(4) 6 C: P. L. R. 109. : 

(5) 46 Ind. Cas. 244; 14 N. L. R. 107 at p. 109. _ 


(6) 43 Ind. Cas, 912. 
(7) 89 Ind. Cas, 872, 


SHEOBUX V, JAGANNATH. 


: 367 
simple and the other a usufructuary, mort- 
gage can sue, on „the earlier, or the later 
mortgage, as the case may be, subject to 
the rights under the other; the question 
whether the foreclosure on the basis of one 
mortgage would necessarily be subject to, 
the rights under the other mortgage, or 
would extinguish the rights thereunder, is 
not free from difficulty. Much depends upon 
the intention of the person suing, and upon 
how far thatintention has been manifested 
by him in the plaint and the pleadings, or 
in‘the form of relief claimed in the suit. 
If he wants to keep his rights, under the 
mortgage not sued upon, intact, he has to 
disclose, that mortgage. The case of Govind 
Pershad v. Harihar Charan (6), onthe con- 
trary, permits a suit on earlier mortgage 
without reference to the later mortgages. 
In Laxman Ganesh v. Mathurabai (9), it has 
been held that a purchase by the first mort- 
gagee of the mortgaged property at a sale 
held in execution of his own decree on that 
mortgage extinguishes his rights under the 
second mortgage and he can have no cause 
of action on the basis of the second mort- 
gage because he cannot sue himself. Here 
no question of enforcing by suit the second 
mortgage against himself: is.involved,. 

It appears from plaintiff's Ex, P-7 
which isthe judgment dated 21st October 
1910 in the mortgage Suit No. 196 of 1916 
based on the first mortgage of 1894, that 
the mortgagor demanded an accountof the 
usufruct of the land and prayed that credit 
may be given for the same in that suit; in 
answer to this demand the present defend- 
ants pointed out that they were in possession 
under the usufructuary mortgage of 1896 
(Ex. D-3) and were, therefore, not account- 
able for the same in the said suit. The 
Court upheld this contention and decided 
that the usufruct could not go towards the 
mortgage sued upon. This clearly shows 
that the mortgagees had expressed their 
intention to keep their capacity of subsequ- 
ent usufructuary mortgagees separate from 
their other capacity, viz., that of the last 
mortgagees under which they sought the 
decree for foreclosure. Defendants’ inten- 
tion to keep their rights under the second 
mortgage intact both as against the mort- 
gagor and the landlord was thus clearly 
manifested. I am not consequently prepar- 
ed to hold, that the foreclosure in this case 


(8) A Ind. Cas. 330; 38 O. 60; 13 0. L. J. 21; 14 C. W 
. 1053. : 
*" (9) 24 Ind, Cas, 221; 38°B, 369; 16 Bom. L. R, 26, 
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necessarily involved an extinction of the de- 
fendants’ rights under the usufructuary 
mortgage. | 

No doubt as between the mortgagee and 
mortgagor the equity of redemption of the 
first mortgage has become vested in the 
defendants, and as the tenants have lost 
their right to redeem by virtue of the fore- 
closure decree final, the defendants have 
rather three capacities (1) qua-mortgagees 
under the mortgage of 1894, (2) qua- 
usufructuary mortgagees under the deed 
of 1696 and (8) qua-holders of the equity 
of redemption, centered in them, with 
. effect from 4th October 1913 the date 
of the final decree Ex. P-9. So far as the 
mortgagors are concerned they can say to 
them qua holders of the equity of redemp- 
tion that they are entitled to appropriate 
the usufruct of the land as absolute owners 
and not as usufructuary mortgagees ; but so 
far as the plaintiff who is the paramount 
owner and landlord of the holding fore- 
‘closed is concerned, they can, in answer to 
his suit for their complete eviction as tres- 
passers, say that (apart from the question 
that they have become owners of the pro- 
perty and they need not, therefore, split up 
their different capacities as against the 
mortgagors) they have a right to keep 

their capacities separate and split them 
up and fall back on their rights qua- 
- usufructuary mortgagees, if they find it to 
their benfit to keep their interest as such 
usufructuary mortgagees alive, by breaking 
up the confluence or unison in them of the 
mortgagees’ and the mortgagor’s rights. 

The tenancy-rights with which we are 
concerned isan absolute occupancy tenant- 
right. which is not liable to forfeiture 
for non-payment of rent of non-cultiva- 
tion. It is no doubt capable of being 
determined by operation of law. Until 
such a contingency happens it is cap- 
able of being transferred to, and en- 
joyed by, the mortgagee on foreclosure, 


There being no privity of contract between . 


the landlord and such transferee the 
former ordinarily gets aright to eject the 
latter as a trespasser as soon as foreclosure 
takes place. But where as here an inde- 
pendent equitable defence against eject- 
ment has become available to a transferee 
under a voidable transfer, owing to the 
Jandlord’s conduct in relation to another 
transfer in his favour, I fail to see why 
he should not be allowed to rely on it 
in the alternative. I have held - above, 
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that by accepting rent from the defend- 
ants after the date of the foreclosure and 
by passing a receipt Ex. D-6, dated the 
3th February 1917 for the same describ- 
ing them as holding the lands under a 
theka (i. e., zarepeshgi lease or usufructuary 
mortgage), plaintiff has clearly recognized 
the mortgagees’ right to continue to hold 
possession under the tenant, or in other 
words, he has signified his intention to 
treat the tenant-right as still subsisting 
inspite of the foreclosure decree for the 
purpose of working out the defendants’ 
rights as the possessory mortgagees as 
such. The tenancy hath, under these 
circumstances, á continuance in the eye 
of law and the landlord has no right to 
immediate re-entry as against the defend- 
ants, so long as, the term of 50 years 
has not expired, or the mortgage is not 
redeemed, if it permits earlier redemption, 
or, the tenant-right has not determined 
by operation oflaw, or by another mode 
valid under law. 

For all these reasons I hold that the 
mortgage of 1896, which has been ratified 
by the landlord by accepting rent from the 
defendants, is a complete answer to the 
plaintiffs suit for ejectment, and that the 
claim was rightly dismissed by the Dis- 
trict Judge. I, therefore, dismiss the 
appeal with costs. The costs inthe Courts ' 
below will be paid as already ordered. 

K. 8. D. Appeal dismissed. 


MADRAS HIGH COURT. f 

Civin Revision Petition No. 526 opr 1924, 

January 7, 1925. 
Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
PALANIAPPA CHETTIAR 
— RESPONDENT No. 1—PETITIONER 
VETSUS 
N. K. KRISENASWAMY CHETTIAR 
AND OTHERS— PETITIONERS Nos. 1 AND 2— 
RESPONDENTS. 

Madras District Municipalities Act (V of 1920), s. 4 
(a) - Rules for conduct of Elections, rr. 4, 32—-Rules 
for decision of election disputes, r. 11—Vice-Chair~ 
man of Muyicipality acting as Chairman and passing 
his own nomination paper—Breach of rule-—Hlection, 
validity of—Result of election, whether materially 
affected — “Vice-Chairman,” whether “officer"—~ 
Erroneous interpretation of rule=-Revision—Interfer- 
ence by High Court. 


DÓ t o. 1995) 


‘Under the rules framed under the Madras District 
Municipalities Act, relating to the decision of election 
disputes, a breach ‘of the Election Rules will not in 
itself justify an Election Court holding that the elec- 
tion is invalid. It must be further proved that the 
breach of the rules has materially affected the result 
of the election. [p. 369, col. 2.] 

The result of the election must be affected in some 

other way than by the mere breach of the rule; the 
breach must have resulted in and produced some other 
result which has in itself the effect of invalidating a 
candidature ora nomination or an election. [p. 369, 
col. 2; p. 370, col. 1.] 
_ The Vice-Chairman ofa Municipality is not an 
“officer” within the meaning ‘of s. 4 (a) -of the Madras 
District Municipalities Act and is not incompetent to 
ier election to the Municipal Council. [p. 370, 
col. 2. 

Where a Vice-Chairman of a Municipality, who was 

acting as Chairman during the temporary absence of 
‘the Chairman, himself scrutinised and passed his own 
nomination paper in the matter of nomination of 
candidates for a vacancy in his Municipal ward : 

Held, that r.32 of the rulesfor the conduct of 
elections was thereby broken bit such breach would 
not invalidate the subsequent election unless it was 
proved that the result of the election was materially 
affected by such breach. fip. 370, col. 1.] : 

Where a finding bya Court that the result ofan 
election was materially affected bya breach of the 
Election Rules is based on no'evidence and is contrary 

' toa rule governing the conduct of elections, the Court 
must be held to have exercised its jurisdiction with 
material irregularity so as to warrant interference by 
the High Court in revision. Buta mere erroneous 
interpretation ofa rule by a subordinate Court unless 
it is unreasonable or perverse is a matter quite within 
its jurisdiction and would not amount to material 
irregularity. [p. 371, col. 1] 


_ Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Coimbatore, dated 4th July ‘1924, in O. P. 
No. 7 of 1924, : 


` Messrs. T. R. Ramachanda Iyer and -S, 
S. Ramachandra Iyer, for the Petitioners. - 
Messrs. T. M. Krishnasawmi Iyer and N. 
Sivarama Krishna Iyer, for the Respond- 
ents. : 


JUDGMENT.—The petitioner asks 
this Court to set aside'the order of the 
lower Court in O. P. No. 7 of 1924 on its 
file. That was a petition under the Elec- 
tion Rules framed under the Madras Dis- 
trict Municipalities Act, V of 1920, to set 
aside the election of the present petitioner 
held on llth February 1924 for a ward in 
the Erode Municipality, and for other 
incidental reliefs. 


-The lower Court found that the peti- 
tioner, who was the Vice-Chairman of the 
Municipality and was acting as Chairman 
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during the temporary absence of the Chair- 
man, had broken r. 82 of the rules for the 
conduct of elections of Municipal Council- 
lors, in that he, in the matter of the nomi- 
nation of candidates for the vacancy in this 
ward, had himself scrutinised and passed 
his own nomination paper. Whether in thus 
holding that there was a breach of r. 32 
he did find at all or did properly find 
that this violation had materially affected 
the result of the eleetion and, therefore, 
he had jurisdiction to set aside the elec- 
tion, is the chief point argued before us. 


At one stage in its order the lower 
Court seems to hold that the mere breach 
of the rule itself rendered the election void 
and, therefore, “therè is no need to consider 
whether the result of the election was 
materially affected.” Later on it holds that, 
as the result of the petitioner’s breach of 
the rules was that voters voted for a can- 
didate who was not validly nominated, the 
result of the election was materially affected. 
The two findings seem different aspects of 


‘the same conclusion rather than two differ- 


ent. conclusions. ` ; 
One of us, Wallace, J., as already held 
in a case reported as Ahmad Thambi Mari- 
cair v. Bavasa Maracayar (1) that a breach 
of the Election Rules will not in itself 
justify an Election Court holding that the 
election is invalid and must be set aside. 
It has to be. further. proved that that 
breach of the rules materially affected the 
result ofthe election. That follows from 
the plain words ofr. 11 of the “Rules for 
decision. of disputes as.to the validity of 
an election.” We have heard nothing now 
in the argument to induce us to modify 
that opinion. It does not then follow that 
a breach of the rules regarding the nomi- 


‘nation ipso facto renders void or invalid 


the election carried through by means of 
such a breach. There is no rule 
which says so and if a breach of any such 
rule automatically carried with it the in- 
validity of a nomination or candidature so 
that the election following thereon would 
be invalid also, r. 11 is a superfluous rule. 
The result of the election, therefore, must 
be affected in some other way than by the 
mere breach of the rule, that is, the 
breach must in itself have resulted in and 
produced some other result which has in 


(d) 72 Ind. Cas. 902; 46 M. 128; 16 L. W, 898; (1922) 
M.W. S.813; 443 L, J, 68; (1923) A LR. Ql) 
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itself the effect of invalidating a candida- 
ture or anomination or an election, as for 
example, the breach must have resulted in 
the candidature of. some one incompetent 
to stand or the nomination of some one 
who could not be validly nominated. The 
„real question, therefore, which the lower 
Court had to put to itself was, supposing 
that the rule now found to have been 
broken had not been broken and the no- 
mination proceedings had been conducted 
by the proper authority properly constitut- 
ed under r, 32, would the result, namely, 
the petitioner’s nomination, have been 
different? Would the petitioner's nomina- 
tion have been invalid either because he 
was incompetent to stand for election at 
all or because his nomination paper was in 
some way defective, or. would the result 
have been just what it was, namely, that 
the petitioner's nomination was valid and 
his candidature proper? If the latter, we 
find it impossible to hold that the result 
of-the election was materially affected by 
the breach of the rules. 
that the lower Court had not looked at the 
case from that-point of view. It has simply 
held that as there was a breach of the 
rules, therefore, the nomination was invalid 
and, therefore, an election comprising an 
invalid nomination was itself invalid and 
its result was, therefore, materially affected. 

The next point is whether this failure of 
the lower Court to look at the question 
from the right point of view is a mere 
question of an erroneous interpretation of 
r. lion which the Court has jurisdiction 
to come to a wrong as well asa right in- 
terpretation, oris a matter of the exercise 
of jurisdiction with material irregularity 
so as to give this Court jurisdiction to 
interfere under s. 115 ofthe O. P. C. It 
appears to us that this is a ease where 
there is no evidence before the lower Court 
on which it could come to a finding that 
the result of the election had been mate- 
rially affected. The evidence before it was 
only on the question whether the rules had 
been broken and the Court found that the 
rules had been broken. It has really not 
proceeded further than that, and there 
was no evidence before it to justify any 
further finding. The lower Court's finding, 
therefore, that the result was affected was 
a finding based on no evidence and con- 
trary tor. 11, and it has, therefore, exer- 
cised its jurisdiction with material ir- 
regularity. This case appears to us ane 
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really of the same complexion as Ahmad 
Thambi Maricari v. Bavasa Maracayar (D. 

We are not impressed with the argument 
of respondents that the general principle 
of law that a man shall not be a judge in 
his own cause should be applied and will, 
if applied, lead to the result that the Vice- 
Chairman’s proceedings are wholly illegal 
and invalid and, therefore, the whole elec- 
tion is invalid. That is to introduce a 
principle at variance with r. 11,- We are 
not also clear why this salutary principle 
should punish the innocent with the guilty 
and invalidate nominations of other candi- 
dates than the Vice-Chairman’s equally 
with the Vice-Chairman’s himself, It was 
obviously to prevent such untoward results . 
that r. 11 was enacted. 

The .respondents have contended that by 
force of s. 49 of the Madras District Muni- 
cipalities Act the Vice-Chairman is incom- 
petent to stand for election because he is 
an “officer” ofthe Municipality, and the 
lower Court in a sort of aside in para. 12 
of its orders seems to accept this conten- 
tion. It isnot very clear whetber it con- 
siders its finding on this point as sufficient 
to justify a conclusion that the result of 
the election had been materially affected, 
but even if it did, we think here also it has 
erred in jurisdiction. Its inference no doubt 
will be correct in law if the Vice-Chair- 
man were an “officer” of the Municipality 
within the meaning of s. 4 (a) but it is quite 
clear that he is not. Rule 32 itself clearly 
contemplates that the Vice-Chairman may 
himself be a candidate for a ward while he- 
is the Vice-Chairman; and so may the Chair- 
man, Section 12, sub-s.5 of the Act would 
also imply that it is not necessary for the 
Chairman or the Vice-Chairman to resign 
their posts before they can stand for elec- 
tion as Councillors. This again is nota 
case of a mere mistake in interpretation of 
s. 49. Itis the question of whether the 
Vice-Chairman is or is not within the mean- 
ing of the word “officer” in that section, and, 
as we have already pointed out r. 32 itself 
makes that point quite clear and the lower 
Court cannot legally base its finding that 
there has been a breach of r. 32 on a 
ground which r. 32 itself contradicts. The 
Rule must be accepted or rejected in its 
entirety. 

The lower Court has found also that the 
rule directing that four days, notice of the 
poll should be given has been violated, But 
there was no evidence before it that this 
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violation has affected the result of the Elec- 
tion. The lower Court has not in fact 
recorded any finding that this violation of 
the rules affected the result of the election, 
nor has it set aside the election because of 
its finding on this fact. Its order, therefore, 
setting aside the election is not based on this 
finding. 

The petitioner has argued that r. 32 
does not apply at all when there is a Chair- 
man appointed but he is temporarily absent. 
He contends that the rule applies only when 
there is no Chairman appointed at all. But 
itis quite a plausible and reasonable inter- 
pretation of r. 32 that it applies when 
there is no Chairman in charge, that is, 
when there is an appointed Chairman but 
heis temporarily absent. In any case, we 
consider that the point isa mere matter of 
the interpretation of this particular rule, 
and, unless that interpretation was un- 
reasonable or perverse, a mere erroneous 
interpretation by the lower Court is a 
matter quite within its jurisdiction and 
would not amount to material irregularity 
in the exercise of jurisdiction. We are not 
prepared to hold that the lower Court in 
so interpreting r. 32 exercised its juris- 
diction with material irregularity. 

However, as we find, for reasons already 
given that the lower Court has not really 
decided the question whether the result 
of the election was materially affected, the 
lower Court's order cannot be supported, 
and must be set aside and the case sent 
back toit to be re-heard in the light of 
the remarks that we ‘have made above as 
‘to whether the result of the election has 
been materially affected by the breach of 
the rules which it finds didoccur. Weorder 
accordingly and direct the costs to abide the 
result, f 

This disposes also of the memorandum of 
objections. 


FNV Order set aside. 
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OUDH JUDICIAL COMMIS- 
SIONER’S. COURT. 

SECOND CIVIL APPEAL No, 370 oF 1974. 
August 21, 1925. 
Present:——Mr. Dalal, J. ©, 
SAJJAD ALI KHAN—DEFENDANT— 
APPELLANT 
VETSUS 
JAGMOHAN DAS—PLAINTIFF— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VII, r. 11 
(c),O. XXXIII, rv. 8,0. XLIV, r. 1— Application for 
leave to appeal as pauper, dismissal of—-Procedure-— 
Appeal, memorandum of, order on—Court-fees, 
payment of—Presentation of memorandum of appeal, 
mode of. 

An application for leave to appeal-asa pauper and 
the memorandum of appeal accompanying such appli- 
cation must be treated as two separate documents and 
ifthe Court dismisses the application for leave to 
appeal as a pauper summarily under the proviso to r. 1 
of O. XLIV of the C. P. ©., or after enquiry on the 
ground that the applicant is nota pauper, the Court 
should pass a separate order on the memorandum of 
appeal directing the appellant to pay the Court-fee 
within a certain time, with a penalty .attached of his 
appeal being liable to be dismissed for want of such 
payment. [p. 372, col. 1.] 

Rule 3 of O. XXXIIL of the O. P. O., read with r. 1 
of O. XLIV of the Code, applies only to the presenta- 
tion of an application for leave to appeal as a pauper 
and has no application to the presentation of the 
memorandum of appeal which must accompany such 
application. [ibid.] 

Appeal against an order of the District 
Judge, Lucknow, dated the 2lst July 1924, 
dismissing that of the Additional Judge, 
Small Cause Court, Lucknow, dated the 31st 
March 1924. | 

Mr. M. Wasim, forthe Appellant, 

Mr. Aditya Prasad, for the Respondent. 


JUDGMENT.—The defendant Sajjad 
Ali took proceedings under O. XLIV, yr, 1. 
That rule lays down that any person en- 
titled to prefer an appeal who is unable 
to pay the fee required for the memoran- 
dum of appeal may present an application 
accompanied by a memorandum of appeal 
and may be allowed to appeal as a pauper 
subject in all matters, including the pre- 
sentation of such application, to the pro- 
visions relating to suits by paupers in so 
far as those provisions are applicable, 
There is also a proviso for summary rejec- 
tion. The application to appeal as a pauper 
was summarily rejected in terms of the 
proviso tor. 1. The application was present- 
ed with a memor: ndum of appeal on 30th 


April 1924 and the application was rejected , 


on 15th May 1924, No order was passed by 
the learned Judge on the memorandum of 
appeal. 


t 
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Subsequently on. 8th July 1924 the de- 
fendant put in. an application that proper 
Court-fee for the memorandum of appeal 
may be received. This application was 
treated as one under s. 149 of the C. P. C. 
and rejected. The defendant hascome here 

_ in second appeal. 

The first objection taken was that no 
second appeal lay. In my opinion the pro- 
per order for the lower Court to pass was to 
reject the memorandum of appeal, This 
would amount to a decree dismissing the 
appeal and a second appeal would lie from 
that decree. The lower Court has over- 
looked the fact that on 30th April 1924 
the ,defendant Sajjad Ali Khan not only 
presented an application to appeal as a 
pauper but also a memorandum of appeal 
on which some decree ought to have been 
passed. When the defendant applied to 
pay Court-fee what he stated in substance 
was that his appeal may be heard and the 
lower Court.passed a decree dismissing the 
appeal on the ground that the appeal was 
such as could not be heard for want of 
payment of Court-fee. Personally I have 
always adopted the procedure of consider- 
ing the two documents presented under 
O. XLIV, r. 1.as separate. Whenever I 
happened to dismiss the application to ap- 
peal as a pauper summarily under the pro- 
viso to r. lor after inquiry on the ground 
that the applicant was not a pauper, I 
passed a separate order on the memo- 
randum of appeal directing the appellant to 
pay the Court-fee within a certain time with 
a penalty attached of his appeal being liable 
to dismissal for want of such payment. In 
my opinion, thatis the correct procedure 
which ought to be followed having regard 
to the provisions of O. VII, r 11 (e) which 
apply to plaints read with s. 107 (2) of the 
©. P. C., which makes the provisions -relat- 
ing to suits applicable to appeals. 

A point was taken that the application 
to appeal as a pauper was not presented 
personally as required by O. XXXII, r. 3 
which also governs the provisions under 
O, XLIV. This defect was, however, 
cured by the lower Court accepting presen- 
tation of the application and taking action 
thereon. Apart from that, the rule would 
apply to the presentation of the application 
to appeal, asa pauper and not to.the pre- 
sentation of the memorandum of appeal. 

* The difference between O. XXXIII relating 
to plaints and O. XLIV relating to pauper 
pppeals is that in the case of a suit, no 
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plaint.is to be supplied along with an ap- 
plication to sue as a pauper. If that ap- 
plication is accepted, the. application “is 
treated asa plaint and if it ıs not accepted 
it is rejected and the law provides for the 
filing of the plaint subsequently on payment 
of proper Court-fee under r. 15 of O. XXXII. 
The distinction in O. XLIV of presenting 
a memorandum of appeal along with an 
application to sue as a pauper is made 
with an object because the time at the dis- 
posal of an appellant is limited and it would 
be unfair to deprive him of his right to 
appeal on payment of a proper Court-fee 
in case of his application to appeal as.a 
pauper being disallowed. For the institu- 
tion of a plaint the time at the disposal of 
the plaintiff is comparatively much longer 
and even after procedure resulting in the 
dismissal of his pauper. application, he 
would have time to sue on payment of 
proper. Court-fee. I am of opinion that the 
presentation of the memorandum of appeal 
through a- Pleader was nota breach of the 
rulesand did not entail the penalty of rejec- 

tion of that memorandum. 

‘When the defendant put in an applica- 

tion to pay Court-fee, his memorandum of 
appeal was existing without any order 
being passed thereon,. so no question of 
limitation arose, The only order which the 
Court could pass would be to fix a time 
within which the Court-fee was to be paid 
with the attachment ofa penalty that the 
memorandum would be rejected on non- 
payment of such fee within. the time 
limited. The matter has been considered at 
great length by a Bench of the Bombay High 
Court in Achut Ramchandra v. Nagappa 
(1) and the opinion of that Court has been 
approved of by the Calcutta and Madras 
High Courts [Radha Kanta Saha v. Deben- 
dra Narayan Saha(2) and Nellavadivn 
Ammal v. Subramania Pillai (8)]. All the 
contentions of the learned Counsel for the 
plaintiff-respondent are metin that judg- 
ment. The learned Counsel argued that 
acceptance of Court-fee will be contrary 
to the provisions of ss. 4, 6 and 28 of 
the Court Fees Act. Their Lordships of 
the Bombay High Court explained that in 
a case like the present there was no ques- 
tion of receiving, or filing, or exhibiting, 
or acting-upon an insufficiently stamped 


(1) 21 Ind. Cas. 337; 38 B. 41: 15 Bom. L. R. 902. 

(2) 70 Ind. Cas. 101; 49 C. 880; (1922) A. I. R. (U) 
506; 27 0. W. N. 566; 38 C. L. J. 78. 

(3) 38 Ind, Cas, 617; 40 M. 687; 31 M, L. J. 269, 
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document, as if it were sufficiently stamped 
but of determining what, if any, opportunity 
the appellant can claim under the law for 
removing the objection on the score of the 
insufficiency of the stamp. On the date 
when the memorandum of ‘appeal was pre- 
sented the law did not efrequire any Court- 
fee stamps. because it was. accompanied by 
an application to appeal as a pauper.. The 
payment of Court-fee was rendered 
necessary subsequently when the applica- 
tion was rejected and then if the lower 
- Court had given the defendant an opport- 
unity to pay Court-fee, he was willing to 
carry out such an order. Considerations 
in the ruling of the Patna High Court 
quoted .by the appellant’s learned Counsel 
were different. In Ram Sahay Ram Pandey 
Vv, Kumar Lachmi Narain Singh-(4) the 
appellant had deliberately and to suit his 
own convenience paid on his appeal an 
insufficient Court-fee. Such was not the 
case here. As already pointed out, when 
the memorandum of appeal.was presented 
the defendant was privileged to present it 
without payment of Court-fee. 

Iset .aside the order and decree of the 
lower Court and direct that if the proper 
Court-fee is paid by the defendant in the 
lower Appellate Court within one month 
of to-day’s date his appeal shall be heard 
by the lower Appellate Court and disposed 
of according to law. On non-payment of 
such Court-fee within the time specified 
this appeal shall stand dismissed with costs. 
On payment of the Court-fee costs here and 
heretofore shall abide the result. If the 
deposit is made in the Trial Court the 
office shall put up a report as to the refund 
of the Court-fee on this appeal. 

Z. K. Order set aside. . 

(4) 42 Ind. Cas, 675; 3 P, L, J. 75; 5 P. L. W. 18, 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Crvin Revision No. 56 or 1925. 
July 22, 1925. 
Present :—Mr. Simpson, A. J. C. 
GAJADHAR—Derenpant— APPLICANT 
versus 


AULAD HUSAIN—P.aIntTIFF—OPPOSITE 


Party. 
Civil Procedure Code (Act V of 1998), s. 115—~Ques- 
tion of fast--Error of law—-Revision—Interference by 
High Court. i 
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The High Court-will not ordinarily- interfere with a 
finding of fact in revision. 

Where a Court has jurisdiction to decide a question 
of law, the mere fact that its decision is erroneous is 
no ground for interference in revision, 

The question whether the death of one of the 
arbitrators to whom a dispute had been referred for 
decision renders an award made by the remaining 
arbitrators invalid, isa question of law, and the mere 
fact that this question is decided erroneously by a 
Court having jurisdiction to decide it will not render : 
its decision open to interference in revisiou. 

Application against an order of the Addi- 
tional Subordinate Judge, Fyzabad, dated 
the 3rd February 1925, confirming that of 
the Munsif, Akbarpur, Fyzabad, dated the 
25th October 1924. 

Mr. K. P. Misra for Mr. G. N. Misra, for. 
the Applicant. 

ORDER.—This is an application under’ 
s.115 of the C. P. C. in revision. There 
was an arbitration and a decree in terms 
of the award. This was in the Court of the 
learned Munsifof Akbarpur. An appeal from 
this decree was heard by the learned Adi- 
tional Subordinate. Judge of Fyzabad and 
was dismissed. The grounds of revision 
are that the award was signed by. only 
nine out’ of the twelve arbitrators, that one 
of the arbitrators having died, the arbitra- 
tion fell through, and -because two arbitra- 
tors who were alive but who did not sign. 
the award, did nat doso, because they did 
not agree to the decision. The finding of 
the learned Additional Subordinate Judge 
is that the two arbitrators, who were alive 
and who did not sign, were absent at the 
time the award was signed, but had pre- 
viously consented to the decision, This 
Court will not ordinarily interfere with a 
finding of fact in revision. As regards the 
point that one of the arbitrators had died, 
this means rendering the award invalid. 
This is a question of law which the Court 
below had jurisdiction to decide. If it was 
wrongly decided there is no ground for 
revision. 

The application is dismissed, 


Z.K. Application dismissed, 
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PATNA HIGH COURT. 
Seconp CIvıL APPEAL No. 267 or 1923. 

July 1, 1925. ae 
Present :—Justice Sir B. K. Mullick, Kr., 
Acting Chief Justice, and Mr. Justice 
Kulwant Sahay. 

AGENT or tars BENGAL NAGPUR 
RAILWAY COMPANY Lrpo.—DEFENDANT 
— APPELLANT 

versus y 
HAMIR MULL CHAGAN MULL 
AND ANOTHER—PLAINTIFFS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 31— 
Railways Act (IX of 1890), s.77—Goods entrusted to 
Railway for carriage—Non-delivery—Damages, suit 
for—Limitation—Notice, whether necessary. A 
Where compensation is claimed for non-delivery 
of goods entrusted to a Railway Company for carri- 
age, the suit, whether laid_in tort or contract, is 
governed by Art. 31 of Sch. Ito the Limitation Act 
and must be brought within one year from the date 
when the goods ought to have been delivered. [p. 374, 


col. 2. 
 Non-delivery of goods entrusted toa Railway Com- 


: pany for carriage constitutes “loss” within the meaning 
of s. 77 of the Railways Act and, therefore, noticeunder 
s. 77 of the Railways Act must be given before a suit 
for the recovery of damages for non-delivery can be 
maintained. [p. 375, col. 1.] 

Case-law referred to. is 

Second appeal from a decision of the 
District Judge, Manbhum, dated the 2nd 
January, 1923 setting aside that of the Sub- 
ordinate Judge, Purulia, dated the 8th June 


1922. 


“Mr. A. B. Mukherji, for the Appellant. 
Mr, P. Dayal, for the Respondents. 


JUDGMENT. 

Mullick, Actg. C. J.—The plaintiffs 
consigned 25 bales of cloth to themselves by 
the Bengal Nagpur Railway Company to be 
carried from Assansol to Barabhum. The 
goods were entrusted to the Railway on the 
25th August 1918. On the lith September 
1918 only 24 bales were delivered and one 
bale was missing. On the 2lst August 
1921 the plaintiffs brought a suit before the 
Subordinate Judge of Manbhum claiming 
compensation for non-delivery, The Sub- 
ordinate Judge dismissed the suit. 

An appeal was taken by the plaintiffs to 
the Court of the District Judge and he on 
the 2nd January 1923 reversed the decision 
of the Subordinate Judge and gave the 
plaintiffs a decree for Rs. 950 as compensa- 
tion with costs. f 

The present second appeal is preferred 
by the Agent of the Bengal Nagpur Railway 
Company. i | 

A preliminary point which was not 


AGN? OE THE B, N. R. Co. UTD. V. BAMIR MULL CHAGAN MULL, 


(90 1. ©. 19251 
taken in the memorandum of appeal to this 
Court has first to be noticed. 

It appears that in the Court of the Sub- 
ordinate Judge the plaintiffs correctly im- 
pleaded the Railway Company asthe defend- 
ant but in the Court of the District Judge 
the respondent named was the Agent of the 
Bengal Nagpur Railway. This was clearly 
an error, for -having regard to the fact 
that it was the Company that was sued in 
the Trial Court there can be no doubt that 
in the District Judge's Court the plaintiffs 
intended to implead the same party and 
that they misdescribed him as the Agent of 
the Railway. The present appeal is preferred 
by the Agent and in any viewof the 
matter he cannot now be heard to say that 
the appeal cannot proceed merely because 
he was impleaded in his personal capacity 
in the lower Appellate Court. 

The next two points are more substantial. 
The first of these is whether Art. 31 of 
the Indian Limitation Act or Art. 115 
governs the suit. The learned District Judge 
relying on the case of Radha Sham Basa 
v. Secretary of State for India (1) held that 
where the consignee is the plaintiff Art 31 
applies but if the consignor is the plaintiff 
then Art. 115 operates Upon the authorities 
this view cannot be supported. The follow- 
ing decisions show that whether the suit 
is laid in tort or contract if compensation is 
claimed for non-delivery of goods entrusted 
toa carrier the period of limitation is one 
year as prescribed by Art, 31 and that 
the residuary Article has no application: 
Indian General Navigation Co., Ltd. v. 
Nanda Lal Banik (2), Jaldu Venkatasuba 
Rao v. Asisatic Steam Navigation Company 
of Calcutta (3), Mutsaddt Lal v. Bombay 
Baroda and Central Indian Railway Co., 
(4), Vally Mahomed Haji Gunny v. Nederland 
S. Navigation Co., (5), Gobind Ram Marwari 
v. East Indian Railway Co. (6) [decided by 
Dawson Miller, C.J., and KulwantSahay, J., 
onthe 22nd June 1923], The East Indian 
Railway .Co. v. Sagar Mull (7) decided by 


(1) 34 Ind. Cas. 130; 44 ©. 16; 20 ©. W. N. 790; 23 ©, 
L. J. 547 


(2) 3 Ind. Cas. 469; 13 C. W. N. 851. 

(3) 30 Ind. Cas. 840; 39 M. 1; 29 M. L. J. 342; 2 L. 
W. 805; 18 M. L. T. 236; (1915) M. W. N. 644 (F. B.). 

(4) 58 Ind. Cas. 547; 42 A. 390; 18 A. L. J. 377; 2 U. 
P. L. R. (A) S4. 
oe 80 Ind, Cas. 612; 27 O. W. N. 806; (1924) A. I. R. 

(6) 71 Ind. Cas. 565; 4 P. L. T. 331; (1923) A. L R. 
(Pat) 298. A 

7) 89 Ind. Ons, 672; 6 P. h T. 559; 4 Pat. 482; (1925) 
A. 1, R. (Pat) 611. 
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Ross-and: Kulwant Sahay, JJ., on the 23rd 
January 1925. Here the claim is for com- 


pensation for breach of contract on account : 


of non-delivery and should have been made 
within one year from the date when the 

‘goods ought to have ‘been delivered. The 

‘suit has, therefore, been brought long after 
the due date. - 

“The other point is whether a notice under 
8. 77 of the Indian Railways Act was neces- 
sary in this case. It isfound as a fact by 
the learned District Judge that no notice 


was served but the learned Judge holds. 


that as the suit is brought for non-delivery 
‘and not for loss, s. 77 of the Indian Rail- 
ways Act has no application. For this view 
he relies upon -the case of East Indian 


‘Railway Co., v. Kali Charan Ram Prasad - 


(8). That judgment, however, has been dis- 
-sented from in later cases in this Court 
| -and also in the Calcutta High Court, see 
Great Indian Peninsular Railway Co. v. 


Jitan Ram and Nirmal Ram, (9), East. 


Indian Railway Co. v. Netram Genesh Lal 
(10), Assam Bengal Railway Co. v. Radhika 
Mohan Nath (11), East Indian Railway Co. v. 
Sheo Prasad and Ram Prasad (C. R No. 118 
of 1924 decided on the 26th May 1924). These 
‘authorities show that non-delivery consti- 
tutes loss within the meaning of s. 77 and, 
therefore, the service of notice under the 
provisions of that section is essential. 

On both these grounds, therefore, the 
‚plaintiffs must fail. The appeal is accord- 
‘ingly decreed with costs throughout and 
‘the suit is dismissed. 

Kulwant Sahay, J.—I agree. 

Z. K, Appeal dismissed. 

(8) 69 Ind. Cas. 103; 3 P. L. T. 215; (1922) Pat. 145; 
. (1922) A. I. R. (Pat.) 106. 

(9) 72 Ind. Cas. 440; 2 Pat. 442; 4 P, L. T. 173; (1923) 
` Pat. 82; 1 Pat. L. R. 169; (1923) A. I. R. (Pat.) 285. 

40 75 Ind. Cas. 26; (1924) A. I. R. (Pat.) 812. 

(o EA Ind, Cas, 714; 28 C, W. N. 438; (1923) A. I. R. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Rent APPEAL No. 23 or 1924. 
May 14, 1925. 

Present:—Mr. Simpson, A. J. C. 
TAWAKKUL KHAN—Dersenpant— 
APPELLANT 

versus 
Raja MUHAMMAD MEHDI ALI KHAN— 
a PLAINTIFF—RESPONDENT. ' 
Oudh Rent Act (XXI of 1886), 33, 38 A, 8A B, 12? 
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—Rent, arrears of, suit to reeover—Agreement to pay 
rent—Relationship of landlord and tenant—Defendant 
not entitled to possession of land—Findings against 
plaintiff—Suit, whether maintainable. 

Plaintiff brought a -suit to recover arrears:of rent 
from the defendant on the allegation that the defend- 
ant held the land under a kabuliyat executed by him. 
It was further alleged that even if the kabuliyat was 
not proved, the defendant had been paying rent to the 
plaintiff and that the relationship of landlord and 
tenant existed between the parties. The defendant set 
up a guasi-proprietary title to the land. He did not 


admit that he was a tenant ofthe plaintiff at all and 


denied the kabuliyat and the payments of rent alleged 
by the plaintiff. It was found that the kabuliyat wer 
fictitious and that the defendant had never paid rest 
to the plaintiff. Plaintiff also failed to show ths”: 
Le defendant was not entitled to possession of (tO 
and: - 2 

Held, that the plaintiff's suit must fail inasmuch as 
(a) he could set up no case under s. 32 A of the Oudh 
Rent: Actas it had been found that defendant had © 
never agreed to pay rent to him; (b) he could pot pro- 
cead under s. 32 B of tha Oadh Raat Actas he had 
failed to prove that the relationship of landlord and 
tenant existed between him and the defendant; (c) he 
could not succeed under s. 127 of the Oudh Rent Act 
as he had failed to show that the defendant was a 
person not entitled to. the possession of the land. 
[p. 378, col. 2.) 


Second Rent appeal against a decree 
and order of the District Judge, Fyzabad, 
dated the 6th August 1924, reversing that of 
the Assistant Collector, First Class, Sultan-. 
pur, dated the 7th May 1923. 

Mr. Ali Muhammad, for the Appellant. 

Mr. Niamat Ullah, for the Respondent. 

JUDGMENT .—The taluqdar of Hasan- 
pur is the plaintiff-respondent. The suit 
was one for arrearsofrent. In the plaint 
as originally framed the area was 37 bighas 
9 biswas and the annual rent Rs.175. The 
date of institution was 12th June 1922. The 
claim was for three years of rent, allowance 
was given for realizations in each 
year, and the balance was sued for. The 
defendant, who is now appellant, denied 
that he was a tenant at all. He said that 
his ancestor had originally been a talugdar 
and that when his laga was incorporated 
in that of Hasanpur a large area was re- 
served as rent free sir land. The land in 
suit was said to bearemnant of this. The 
written statement. was filed on 25th July 
1922, On 16th August 1922 plaintiff amend- 
ed his plaint, and based his claim on a 
kabuliyat, Ex. 1, a document which is not 
dated. He now stated the areato be 39 
bighas, 19 biswas and 10 biswansis, and the 
rent to be Rs, 2256-0. The claim hecame 


‘one for Rs. 293-14-0. The following issues 


were framed:— - , 
1. Whether the defendant has ever paid 
rent as mere tenant to the plaintiff or not? 
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The decision was thathe had net done 
so, 60 that all the payments set out in 
the plaint were found to be fictitious. 

2, Whether the suit is barred by limita- 
tion? 

1 cannot find any decision on this issue. 

3. How much rent, if any,is in arrears ? 
: = What is the correct rent of the hold- 
ing? 
5, Whether there was a contract bet- 
ween the parties for payment ofthe rent? 

On these issues it was found that there 
was no contract between the parties and 
that nothing was due. The 5th issue was 
whether the plaint was defective, because 
some plots which are not cultivated by the 
defendant are shown in the plaint as under 


- his cultivation. This issue is no longer of, 


importance. In the result the learned 
Assistant Collector dismissed the suit. The 
plaintiff appealed to the District Judge, 

The principal point raised in the appeal 
was evidently the kabuliyat. The learned 
District Judge found that the kabuliyat was 
not proved. He said “As the plaintiff has 
failed to prove the kabuliat, and has based 
his claim upon this contract alone, I cannot 
alter the nature of his suit and give him a 
decree for arrears of rent for the use and 
occupation of the plots in suit.” He said “It 
is unnecessary for me to discuss the other 
issues or to decide whether the suit is barred 
by limitation, or whether the defendant 
is a mere tenant of the plaintiff or not, 
and whether the plaint isdefective because 
it contains plots which are not in the culti- 
vation of the defendant and soon. Plaint- 
iff's suit fails because he does not prove 
that any rent was agreed upon between the 
parties or was fixed by any Court of compe- 
tent jurisdiction.” 

The plaintiff filed a second appeal in this 
Court. A Judgeof this Court passed an 
order forremand, and the decision of the 
present appeal turns entirely on the correct 
interpretation of that order. Insofar as 
any question was settled finally between 
the parties by that judgment it cannot 
now bere-opened. My learned brother point- 
ed out that there were other issues besides 
the question of a kabultyat, namely, whether 
the defendant had ever paid rent as a 
mere tenant to the plaintiff, how much rent, 
if any, was in arrears, and whether there 
was any contract between the parties for 
the paymentofrent. He said; 

“In his grounds of appeal to the lower 
Appellate Court, the appellant not only 
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appealed against the decision rejecting the 
kabuliyat, but referred to the entries in the 
patwari’s papers. The lower Appellate 
Court agreed with the First Court in reject- 
ing the kabuliyat and refused toconsider the 
other grounds of appeal, for the reason that 
the appellant ought not to beallowed to 
alter the nature of his suit, and obtain-a -` 
decree for arrear of rent for use and occupa- 
tion of the plots in suit.” It was then 
decided that this was too strict a view of 
the law. This is a decision that the 
appellant can be allowed to alter the nature 
of the suit and obtain a decree for arrears 
of rent for use and occupation of the plots 
in suit. The judgment proceeded to discuss 
two cases which were referred to by the 
learned District Judge, and went on “In 
the present suit, it was the appellant's case 
that the defendant had agreed to pay rent, 
He relied in the first place on the kabuliyat, 
but in the event of his being able to prove 
that the defendant has actually been in 
possession of the plots in suit, and has 
actually paid rent to him for them as a 
tenant, he would at anyrate be able to point 
to an implied agreement to pay rent, and, 
to claim arrears for any years in which 
rent had not been paid. There is certain- 
ly a finding by the First Court that 
rent has not been paid. The appellant 
challenged that finding in his grounds 
of appeal, and it was open to the 
lower Appellate Court either to uphold 
or to reverse that finding. If the lower 
Appellate Court had reversed that finding, 
the result would have been that the rela- 
tionship of landlord and tenant would 
have been found to subsist between the 
parties, and in: this case, I do not think 
that the case could have been dismissed 
on the technical ground that .the plaintiff 


_had in the first place relied onthe kabuliyat.” 


The judgment does not goon to say what 
the consequences would be if the lower 
Appellate Court had upheld that finding. 
This is unfortunate, because thatis what 
the lower Appellate Court has now done, ' 
The judgment goes‘on. “The appellant 
admits that if there were a definite finding 
that the defendant is not a mere tenant, 
but has some kind of proprietary right | 
in the plots, the suit will have to be 
dismissed.” The point is thus narrowed 
on both sides. On the one hand, if the 
plaintiff can prove payment of rent he is 
entitled toa decree. On the other hand, if 
the defendant can prove any status of a 


. 


(S0 i. C. 1928) 


proprietary nature, higher than that of a 
mere tenant, the plaintiff's suit must be 
` ‘dismissed. But neither of these points has 
been so found by the learned District 
Judge. The judgment goes on “It is ob- 
jected on behalf of the respondent that the 
plaintiff-appellant did not sue under s. 127 
‘of the Oudh Rent Act, and that if he 
wanted to set up that case he should have 
done so at the earliest possible moment, 
but it appears to me that the main question 
between the parties has from the very be- 
ginning been whether the relation of land- 
lord and tenant subsists between them. 
The case setup in the plaint was that the 
defendant was a mere tenant. The defend- 
ant denied this and claimed to have some 
kind of proprietary title. The plaintiff aot 
only set up his kabuliyat, but attempted to 
prove that rent has been paid to him by 
the defendant. The case based on the 
kabuliyat has definitely failed, but there is, 
what seems to me, to be a perfectly legiti- 
mate alternate case, namely, that the defend- 
ant was in occupation of the land with 
the consent of the plaintiff, and had been 
“paying rent to kim, that he is, therefore, to 
be treated as a tenant, and whether the ac- 
tual section of the Oudh Rent Act that is 
to be applied to the case -is s. 832A, s. 32B 
or s. 127, it should be disposed of on 
its merits, and noton the technical ground 
taken by the learned Judge. The First 
Court has already come toa finding, namely, 
that no rent has been paid by the defend- 
ant to the plaintiff and that the defendant 
had not been proved to bea tenant of the 
plaintiff. The appeal against this finding 
has not been.decided by the District Judge. 
I, therefore, order that the suit be remanded 
to the lower Appellate Court under O. XLI, 
r. 23 of the ©. P. C. for a decision on this 
point.” 

A remand under O. XLI, r. 23 means the 
re-admission of the appeal and determina- 
tion by the learned District Judge, but it 
is open to the Court ordering the remand 
to direct what issues shall be tried in the 
case. The issue remanded was on the find- 
ing of the First Court that no rent had been 
paid, and that the defendant had not been 
proved to be tenant of the plaintiff. It 
is here that I find some difficulty in deter- 
mining what the order of remand really 
means. The learned District Judge de- 
cided -that no rent had ever been paid by 
the defendant to the plaintiff, and if he 
had been free to exercise his own judgment 
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it seems clear that he would have dismissed 
the suit on this finding, but he considered 
that this Court had decided that it was open 
to the plaintiff to fall back on his position 
as proprietor of the land in suit being 
talugdar of Hasanpur estate, and to say 
that the defendant was liable to pay rent 
whatever his status might be. Having de- 
cided, against his own judgment, that 
some rent must be fixed, the learned Judge 
accepted an agreement between the parties 
that the rent should be Rs. 150, and hè 
gave a decree on the basis of that rental. 
The amount came for four years to Rs. 600 
but as the plaintiff had claimed Rs. 398-1-0 
only, the decree was restricted to that 
amount. { do not think that this was what 
the remand order meant. We have seen 
that the remand order was quite clear as to 
the effect of a finding that rent had been 
paid, but I conceive that in the event of 
a finding that no rent had ever been paid, 
the learned District Judge was to make 
use of hisown judgment and determine 
the rights of the parties with regard to 
the rent claimed. The order of remand 


‘goes on as follows :—“If the learned Judge 


comes to the conclusion that the defend- 
ant has been paying rent to the plaintiff, 
and isatenant of his, he will be able to 
come to a further decision as to whether 
a decree for arrears of rent can be given 
to the plaintiff, If, on the other hand, he 
finds that the relationship of landlord and 
tenant has never existed between the 
parties, he will be able to dispose of the 
appeal on the basis of that finding; and 
the appellant will know in what position 
he is in the event of his deciding to sue 
for any relief other than that claimed i 
the present suit.” f 

When the case came before the learned 
District Judge on this remand he came to 
a finding that no rent had been paid. He 
said “There is no evidence on the record 
which will enable me to give a finding 
that the relationship of landlord and tenant 
exists between the parties, or that rent 
was ever received by the plaintiff from 
the defendant in respect of the land in 
suit.” That would have sufficed for the 
dismissal of the suit. Itis for the plaint- 
iff to show that the relation of landlord - 
and tenant exists or he cannot get a decree. 
The only difficulty arises from the existence 
of s. 127 and from the reference to that 
section in the order of remand, Section 
127 runs as follows :— 
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“A person taking or retaining possession 
of land without being entitled to such 
possession may, at the option of the person 
entitled to eject him as a trespasser, be 
_ treated as a tenant, and shall thereupon 
bə liable for the rent of that land at 
such rate as the Court may determine to be 
fair and equitable.” 

Jt is also laid down in s. 32B that a 
suit for determination of rent under s, 32B 
(1) or s. 127 may be joined with a suit 
for arrears of rent undercl. (2) ofs. 108. 
There is thus a possible precedure by 
which a landlord may obtain a decree for 
arrears of rent from a person who is not 
a tenant, and who has never agreed to 
pay him any rentat all, and the learned 
District Judge has interpreted the order 
‘of remand to mean that he was not to 
exercise his own judgmant as to whether 
the plaintiff in the present case possessed 
‘any such right or not. I do not think that 
is what the order of remand meant. I 
interpret it to mean that the suit ought 
‘not to have been dismissed merely because 
the kabuliyat was not proved. Two other 
aspects of the’ case ought to have been 
considered. The first was plaintiff's alle- 
‘gation that defendant had paid him rent. 
That case has now been disposed of on 
the finding of the District Judge that no 
rent was ever paid. That isa finding of 
fact which cannot be questioned in second 
appeal, The other case which was con- 
templated in the order of remand was that 
the plaintiff although he had never receiv- 
ed rent, might be able to show that the 
defendant was in fact his tenant, although 
no rent had been fixed, or that he was 
a person not entitled to possession at all, 
a trespasser, who could be attacked under 
s.127. But the order of remand did not 
decide that the plaintiff possessed any of 
these rights. It merely decided that he was 
entitled to set up these pleas. 

I have now to decide what the proper 
order is under the circumstances. One 
course would be to remand the case again 
in order that the lower Appellate Court 
should apply its mind to the question 
whether s. 127 is applicable, not holding 
itself bound to decide the point in plaint- 
iff's favour. But this is the fifth judg- 
ment which has been written in this matter 
and I am unwilling to prolong the liti- 
gation. | find that there are enough findings 
ot fact before me to enable me to dispose 
of the case, The plaintiff brought a suit for 
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arrears of rent and he allged that the terms 
of the tenancy were contained in a kabu- . 
liyat. He also alleged that he had received 
payments of rentfrom the defendant. The 
defendant setup a quasi-proprietary title. 
He did not admit that he was plaintiff's 
tenant at all. He denied the kabuliyat, 
and he denied the paymentsof rent. We 
now possess findings of fact, which cannot 
be challenged in second appeal, that the 
kabuliyat is not genuine, and that no rent 
was ever paid. The plaintiff can set up 
no case under s. 32A, because no rent 
has been agreed upon between him and 
his tenant, nor can he proceed under 
s. 32B because he has failed to prove 
that the defendant is a tenant at all. 
Lastly he cannot succeed unders 127, be- 
cause he has failed to show that the defend- 
ant is a person not entitled to possession. 

The plaintiff's case fails entirely. I accept 
the appeal, set aside the judgment and 
decree of the lower Appellate Conrt, and 
dismiss plaintiff's suit with costs in all 
Courts. He will however get the costs 
which were awarded to him by the order 
of remand of my learned brother. 

In view of this decision, respondents’ 
cross-objection fails and is dismissed with 
costs, 


Z K Appeal accepted, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

OrvıL Revision No. 206-B oF 1923. 
February 11, 1924. 
Present:—Mr. Kinkhede, A. J.C. 
Sheikh JAMU—Appiioanr 
VETSUS 
MUHAMMAD IBRAHIM AND ANOTHER— 

Non-APPLIGANTS. 

Evidence Act (I of 1872), s. 92—Promissory-nete— 
“On demand,” meaning of —Oral agreement re exigibil- 
ity, whether admissible—Oaths Act (X of 1878), scope 
of—Agreements between parties in pending suits— 
Court, powers of —Civil Procedure Code (Act V of 1908), 
0. XXITI, r 3 

A subsequént oral agreement varying the terms of a 
promissory-note as regards its exigibility on demand 
is inadmissible in evidence and cannot be proved 
under s. 92 of the Evidence Act. [p. 379, col. 1] 

Saikh Imam v. Ishak Ali, 10 Ind. Cas. 7347 TN, L. 
R. 39, referred to. ' i 

An acceptance of the challenge by a party toa suit 
on a promissory-note to make the declaration about 


[90 1. U. 1925] 
the existence of such an agreement on oath and the 
making of such a declaration on oath in pursuance 
thereof cannot override the provisions of the Evidence 
Act, as the powers of the Court to record agreements 
under O. XXIII, r. 3, C. P. Ca are restricted to lawful 
agreements only and cannot be extended to one which 
is not legally provable. [p. 379, col. 2.] 

The usual import of the words “on demand” in the 
promissory . note is that the debt is due and payable 
immediately. [p. 379, col. 1 

Meghraj v.-Tohnson, 31 Ind. Cas. 880: LIN. L R. 
189 at p. 192, followed. 

The provisions of the Oaths Act are not intended 
to be utilized in sucha manneras would abrogate 
the provisions of the Evidence Act. [p. 379, col. 2.] 

Application for revision of a decree of 
the Small Cause Court, Amraoti, dated the 
2nd October 1923, in Smal] Cause Suit No. 
1908 of 1923. 

Mr. J. G. Ghose, for the Applicant. 

Mr. M. Y. Sharif, for the Non-Applicants. 


ORDER.—tThe only point worth con-- 


sideration -is whether a subsequent oral 
agreement varying the terms of a promis- 
sory-note as regards its exigibility on 
demand can be legally proved. In Saikh 
Imam v. Ishak Ali (1) it has been held 
that the maker of a promissory-note is not 
debarred from setting up against the payee 
a subsequent written agreement by the 
latter not to enforce it. If the agreement 
pleaded in this case had been written I 
think it was provable, otherwise it cannot be 
proved. Section 92, proviso (4) of the Indian 
Evidence Act is relied upon as not exclud- 
ing evidence of a subsequent oral agree- 
ment and it is argued that a promissory- 
note is not sucha contract as is required 
by law to be in writing. To this s. 4 of the 
Negotiable Instruments Act is a complete 
answer. The very definition of a promis- 
sory-note showsthat it must be a promise 
in writing. It is, therefore, of the very 
essence of a promissory note that the 
promise to pay must appear in writing. 
The instrument, therefore, embodies a con- 
- tract in writing which the law requires 
should be in writing. The usual import of 
the words ‘on demand” in the promissory- 
note is that the debt is due and payable 
immediately, vide Meghraj v. Johnson (2). 
To allow evidence of an oral agreement to 
be given would be to override the express 
contract embodied in the promissory-note 
to pay immediately and s. 92 of the Evi- 
dence Act would preclude such proof 
being admissible undar Jaw. The conten- 
tion, therefore, fails. It has been argued 
that the applicant was challenged to make 


(1) 10 Ind. Cas. 734; 7 N. L. R. 39. 
(2) 31 Ind. Oas. 880; 11 N. L. R. 189 at p. 192. 
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the declaration about the existence of the 
alleged agreement on special oath and he 
accepted the challenge and made the 
declaration, and that in view of the state- 
ment made on special oath in the course of 
the proceedings the Court below was bound 
to give effect to the agreement of the parties 
arrived at as regards the truth or other- 
wise of the matter stated. It is pointed out 
that the statement is conclusive under the 
Indian Oaths Act. 

All this contention is correct, but the 
learned Advocate ignored one very import- 
ant circumstance in arguing, this point; he 
forgets that the Indian Oaths Act itself 
treat this statement or declaration on 
special oath not merely a statement but 
“evidence.” The only effect of the challenge 
and of its acceptance was to establish 
beyond doubt the existence of an oral 
agreement between the parties and that the 
plaintiff lost his right to rebut the evidence 
so given, and nothing more. The provisions 
of the Indian Oaths Act are not intended to 
in such a manner as would 
abrogate the provisions of the Indian 
Evidence Act. 

‘The argument that the parties must be 
deemed to have agreed to have the matter 
in dispute between them decided by the 
special oath of one of them and not by any 
adjudication at the hands of the Court and 
that the moment the agreement was made 
and recorded and the oath administered 
the Courts’ jurisdiction became restricted 
to giving effect to the agreement of the 
parties and to decide the case in terms 
of the agreement and on the merits. 
This argument is also one which cannot 
prevail, Order XXXII, r. 3, ©. P.O, 
which deals with the question of Courts’ 
power to record agreements arrived at 
during the pendency of the suit restricts 
the Courts’ power to only such agreements 
as are “lawful”, If the oral agreement was 
not legally provable, I would not be prepar- 
ed to hold that the parties could make 
it the subject of an adjustment or that 
the adjustment was such an adjustment 
as could be said to have been lawfully 
arrived at and as would oust the Courts’ 
jurisdiction to deal with the merits of the 
case. 

It must, therefore, be held that the oral 
agreement is conclusively established but 
that the law of evidence intervenes and 
says that it is an inadmissible piece of 
evidence which the Court is precludad from 
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looking at. The Courts’ jurisdiction to 
decide the case on the merits therefore 
remained unaffected and Ido not see any 
reasons to interfere with the decision 
arrived at. I, therefore, reject the petition 
- with eosts. f 

K. 8. D. 

G. R. D, 


Petition rejected, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No, 179 oF 1924. 
' March 13, 1925. 
Present :—Mr; Justice Suhrawardy and 
Mr. Justice Duval. 
JOGENDRA NARAYAN DAS— 
DEFRNDANT—APPELLANT ` 
: versus 
SATYENDRA CHANDRA GHOSE 
MOULIK—PLAINTIFF—RESPONDBENT. 


Appeal—Mortgage suit—Preliminary decree, ex parte 
Pinal decree—Order refusing to set aside decree— 
Appeal, whether lies. i i 

No appeal lies against an order refusing to set aside 


a preliminary decree after the passing of the final 


decree. [p. 380, col. 2.] i 

A preliminary decree is an interlocutory order, and 
the right of appeal against interlocutory orders ceases 
with the disposal of the suit. [p. 381, col. 1.] 

Madhu Sudan Sen v. Kamini Kanta Sen, 32 C. 1023; 
9 C. W. N. 895 and Nanibala Dasi v. Ichhamoyee Dasi, 
84 Iad. Cas. 674; 40°C. L. J. 291; (1925) A. I. R. (C.) 


218, relied on, 

Appeal ‘against an order of the Sub- 
ordinate Judge, Birbhum, dated the 16th 
of February and the 7th of April 1924. 

Dr. Sarat Chandra Basak and Babu 
Mukunda Behary Mullick, for the Appel- 
lant. f 
‘ Babu Panchanon Ghose, for the Respond- 


ent. 
JUDGMENT. 

Suhrawardy, J.—The facts of this 
case are that the plaintitf-respondent 
brought a mortgage suit against the de- 
fendant-appellant on the 4th May 1922, 
‘After several adjournments the case was 
fixed for hearing on the 24th July 1923. 
On that day the defendant's Pleader stat- 
ed that he had no instruction and an ex 
parte preliminary decree was passed in 
favour of the plaintiff. The defendant there- 
after applied for a re-hearing of the case 
under O. IX, r. 13. That application was 
registered and the 16th February 1924 was 
fixed for hearing of the re-hearing case. 
On that date the defendant applied for 
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time on the ground of illness. The prayer 
was rejected and the re-hearing case dis- 
missed for default. On the same day, 
namely, the 16th February 1924, the Court 
on the application of the plaintiff passed 
the final decree forthe sale of the mort- 
gaged properties. On the 25th February 
1924 the defendant filed an application 
for setting aside the order dismissing his 
application under O. IX, r. 13. That appli- 
cation was registered and finally ` disposed 
ofon the merits on the 7th April 1924, 
The present appeal was filed in.this Court 
on the 15th May 1924 against the orders 
dated the 16th February and.the 7th April 
1924, namely, the orders by which the lower 
Court dismissed his application under O. 
IX, r. 13 and the application under O. IX, 
x. 9 for the restoration of his previous ap- 
plication. . 


At the hearing of this appeal a- prelimi- 
nary objection is taken by the respondeat to 
the effect that the final decree having been 
passed before the appeal was lodged in this 
Court, thisappeal is incompetent, Inmy 
opinion this objection .should succeed. So 
far asthis Court is concerned it is taken to 
be concluded by authorities that if an 
appeal is preferred against the preliminary 
decree after the final decree has been pass- 
ed, it cannot be heard, The principle upon 
which this view has been taken is that -the © 
right of appeal from interlocutory orders 
ceases with the disposal of the suit. It has 
been so held inthe case of Madhu Sudan 
Sen v. Kamini Kanta Sen (1). There the 
appeal was preferred against an order ‘of 
remand passed under s. 562 of the Code of 
1882 (corresponding toO. XLI,r. 23 of the 
the new Code) after the suit on remand was 
heard and decided by the Trial Court, but 
there was no appeal from the final decision 
in the suit. It was held that theappeal to 
the High Court from the order of remand 
after the suit was finally decided on 
remand was not maintainable. Maclean, 
C. J., observed thus: “If a party desires to 
avail himself of the privilege conferred by 
s. 588 (O. XLIII, r. 1) in relation’ to an 
order of remand, he ought to do so before 
the final disposal of the suit. He cannot be 
permitted to wait until after the final dis- 
posal of the suit and then to appeal against 
the interlocutory order without appealing 
from the decreein the suit”. There are no 
doubt divergent decisions which have al] 


(1) 32 ©, 1023; 9 C. W. N. 895. 
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been collected andè considered in the case 
ef Nanibala Dasi v, Ichhamoyee Dasi (2), 
to which I was a party where it is laid 
down thatin asuit for partition an appeal 
against the preliminary decree is incompe- 
tent if filed after the preparation of the 
final decree. It isnot questioned that the 
same principle applies to the present case. 
But it is argued by the appellant ihat the 
right of appeal conferred on a party by 
law under O. XLII! should not be taken 
away without any statutory enactment to 
that effect because he has not taken certain 
steps under some other proceeding; and it 
is argued on the authority of some of the 
cases cited on behalf of the appellant that 
the final decree must be considered to be 
dependent upon the preliminary decree and, 
therefore, if the preliminary decree is set 
aside on appeal, though filed after the 
final decree: was passed, the final decree 
must accordingly be set aside. This ques- 
tion wasconsidered in the cases which have 
taken the view affirmed in the case of Nani- 
bala Dasi v. Ichhamoyee Dassi (2). The 
learned Judges have stated that the princi- 
ple underlying the cases which have been 
reviewed in the case of Nanibala Dasi v. 
Ichhamoyee Dasi (2) is that the right of 
appeal against interlocutory orders ceases 
with the disposal ofthe suit and that the 
preliminary decree is said to be an inter- 
locutory order because it is an order passed 
before thesuit was finally disposed of. Lf 
the contention of the respondent is given 
effect to, it may lead to many absurd re- 
sults. Every decree depends upon the 
validity of the procedure followed in the suit 
and upon the legality of interlocutory order 
passed in the suit; and if one of such 
orders is appealable, the aggrieved party 
may appeal against that order .after the 
` decree and cease to care for the decree in the 
suit which may be hadat great waste of 
time and money. That is not a desirable 
procedure to follow. I may quote one in- 
stance in order to illustrate my view. Under 
0. XXII, r.3 the Court may refuse to pass 
a decree in accordance with the compro- 
mise alleged to have been effected between 
the parties. There isan appeal provided 
against that order. The defendant, if 
aggrieved by that order may appéalfrom it 
even after a decree is passed on the merits. 
This I do not believe can be the policy of 
the law. 

(2) 84 Ind, Cas, 674; 40 O. L, J. 291; (1925) A. I, R, 
LA 4 218, ` i 
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The present case is much weaker than 
the cases in whish the question has been 
examined Here the appealis not against 
the preliminary decree but against an order 
refusing to set aside the preliminary decree. 
The effect of the petitioner succeeding in the ` 
appeal will beto revive the application for 
setting aside the preliminary decree; and 
if that application succeeds the preliminary 
decree may be re-openedand the final decree 
should be taken to be contingent upon the 
result of those proceedings. I, therefore, 
hold that this appeal cannot proceed and 
must be dismissed with costs, three gold 
mohurs. 

Duval, J.—I agree. 


Z. K. Appeal dismissed, 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIvIL APPEBAL No. 65 or 1924, 
May 18, 1925. 
Present:—Mr. Simpson, A. J. O. 
RAM PRASAD BABU—P.aintirF 
—APPELLANT 
VETSUS 
Messrs, PAUL BROTHERS— 
DEFENDANTS— RESPONDENTS. 

Vendor and purchaser—Sale of goods—Delivery to 
be taken at warehouse of vendor—Property, when passes 
—Goods despatched at request of buyer-—-Vendor making 
delivery conditional on payment of price, effect of-—~ 
Shortage and breakage, liability for. 

Plaintiff purchased certain goods from the defend- 
ant at Calcutta and it was agreed that delivery of the 
goods should be taken from the defendant's warehouse. 
at Calcutta but that ifthe plaintiff so desired the’ 
defendant would forward the geods to Lucknow, 
Plaintiff asked the defendant to despatch the goods to 
Lucknow, which the defendant did, but, instead of 
forwarding the Railway receipt tothe plaintiff, the 
defendant sentit toa Bank in Lucknow with the 
instructions that it was tobe handed over to the 

laintifi only on payment of the price ofthe goods. 
Plaintifi paid the price of the goods and on taking 
delivery of the goods found that there was a shortage 
of goods and that out of those goods which had been 
despatched from Calcutta a considerable portion had 
been badly damaged either in transit or before they 
were despatched. The plaintiff, therefore, sued the 
defendant for a return of the price of the goods which 
had not been delivered in safe condition to the former 
plus proportionate freight : 

Held, (1) that delivery having been agreed to be 
taken at the defendant’s warehouse at Calcutta, the 
property in the goods had passed to the plaintiff and 
that thereafter the defendant was only the plaintifi’s 
agent for the purpose of forwarding the goods to 
Lucknow; [p. 384, col. 1.] 5 

(2) but that the defendant having imposed acon- 
dition upon the plaintiff that he must pay for the. 
price of the goods before he would be able to take 
delivery of them at Lucknow, a condition which had 
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not been agreed upon between the plaintif and the 

defendant as his agent, had altered the terms ofthe 

original contract, the effect of which was that the pro- 

perty in the goods had gone back to the defendant and 

that consequently the plaintiff was not liable to pay 

for more goods than he had actually received at 
. Lucknow in a safe condition ; [p. 383, col. 2.] 

(3) that, therefore, the plaintiff was entitled toa 
decree for the return of the price of the goods which 
had .not been delivered to him plus proportionate 
freight. [p. 384, cols. 1 & 2.] 


Appeal against a decree of the Third 
Additional District Judge, Lucknow, dated 
the 5th November 1923, modifying that of 
the Additional Subordinate Judge, Luck- 
now, dated the 22nd November 1922. 

Messrs, Niamat Ullah and Moti Lal 
Saksena, for the Appellant. : 

Mr. H. C. Dutt, for the Respondents. 

JUDQMENT.—This.is a second civil 
appeal. The appellant Ram Prasad, a retired 
Districtand Sessions Judge, was plaintiff in 
the suit. There is little dispute about the 
facts, and of course in a second appeal allthe 
findings of fact of the lower Appellate Court 
must be accepted. The plaintiff, Ram 
Prasad, had acquired the rights of one Mrs. 
Willis. She had taken out a patent fora 
medicine called Splenox, and she had had a 
-‘businessin the sale of this patent medicine. 
She had ordered a quantity of bottles, 
complete with capsules, corks and cardboard 
eases, from Japan, but she had failed to 
pay for the consignment, so it was sold 


in Calcutta by the Tata Bank and was’ 


bought by Laha & Co. of Calcutta. Ram 
Prasad: got information of the facts, and 
he sent his manager Mr. Murphy to find 
out where they were and to see whether 
‘he could buy them. Mr. Murphy went 
to Calcutta where he ascertained that they 
had been bought from Laha and Co. by 
the defendants Messrs. Paul Brothers and Co, 
of Calcutta. He entered into an oral contract 
with the defendantson behalf of his principal, 
the plaintiff, which was afterwards ratified 
by plaintiff. This contract was that the 
plaintiff would buy these bottles, which 
were contained in wooden boxes or packing 
cases, each of which contained one gross 
of bottles. There were 220 of these boxes, 

The price wasto be Rs 16 a box. 

The mostim portant matter in this contract 
is about the place of delivery. Thereis a 
finding of fact that the contract was that 
delivery was to be taken at Calcutta at 
the godown of Paul Brothers. Mr. Murphy 
says that he tried to get a contract for 
delivery F. O. R, Howrah, but failed te do 
g0, and the arrangement was that the 
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plaintiff should take delivery at the ware ~ 
house. It was also understood that if thie 
should prove inconvenient to the plaintiff 
the defendant would send the goods to him 
at Lucknow. I agree that in these circum- 
stances the defendant’s position, at law, was 
that of plaintiff's agent, and that delivery 
cculd be effected by the defendant merely 
accepting that position and considering 
himself in possession of the goods no 
longer as owner but as agentfor the buyer. 
The bargain was struck at the end of July, 
but some delay occurred and the boxes: 
were not despatched to Lucknow till the 
middle of October. The plaintiff before 
despatch sent the defendant a cheque for. 
Rs. 1,000. This was in answer to defend- 
ant’s letter dated 9th September 1921, 
Ex. 1. It runs as follows :— 

“Dear Sir, 

With reference to your tetegram dated 
6th instant asking for consignment of 
bottles as orderd we beg to state that it 
is necessary to pay the freightfor empty 
bottles first here so that we may request 
you to remit Rs. 1,000 through Tata Bank 
paid as an advance and also to be applied for 
the above purpose, On receipt of same we 
shall be pleased to act according to your 
instructions immediately.” 

When the boxes reached Lucknow they 
were ina bad state. A large proportion 
of the bottles were broken,some of the cap- 
sules and cardboard cases were damaged or 
missing and there were no corks at all. 

We now reach the real difficulty of this 
case. So far plaintiff could not have.suc- 
ceeded. His man went down and bought 
certain boxes which he saw. The arrange- 
ment was that the plaintiff was to take 
delivery at Calcutta. Plaintiff then took 
delivery through the defendant himself 
as his agent, and apparently gave him 
no instructions except to despatch the 
goods to Lucknow. lt had been suggest- 
ed by Mr. Murphy that some wiring 
might be done to strengthen the boxes 
provided that this was not too expensive, 
and it appears from Mr. Murphy’s evidence 
that some wiring had been ‘done. If the 
boxes were not strong enough to stand the 
journey, or if the Railway people knocked 
them about unnecessarily, no liability would 
attach to the defendant. And this is in 
substance the decision of the learned 
District Judge. ni 

The Court of Trial dismissed the suit 
altogether. The First Court of Appeal held 
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that there was no responsibility for breaka- 
ges and no proof of shortage as distin- 
guished from breakage, except in respect of 
the corks. Accordingly be gave plaintiff 
a decree for the price of the corks only. 
But the important point is this, that the 
defendant consigned the goods to himself, 
and sent the Railway Receipt to the Tata 
Bank at Lucknow, with instructions that 
it was not to be endorsed over to the 
plaintiff until he paid the price of the 
goods, The question is what the effect of 
this is upon the rights of the parties. 
The learned District Judge has dismissed 
the matter with the remark that this 
arrangement was agreed to by the plaintiff, 
but in my opinion it cannot be dealt with 
so lightly. The original agreement un- 
doubtedly was to take delivery at Calcutta, 
and the defendant when he was asked to 
forward the goods was merely the plaint- 
iffs agent in doing so. But when he 
made this fresh stipulation that delivery 
was not to be taken of the goods until 
a condition had been complied with, namely, 
the payment to the Tata Bank as agents of 
the defendant of the price, he altered the 
contract. It was no longer possible for 
the plaintiff to take delivery at Calcutta 
or to obtain control of the goods at all 
until he had fulfilled this condition. The 
condition was not entered into between 
the defendant, as the plaintiffs agent 
and the plaintif. It was clearly a 
contract between the defendant as seller 
and the plaintiff. This new contract was 
tor delivery of the goods at Lucknow. The 
ownership of the goods went back to the 
defendants, who had assumed control over 
them adversely to the plaintiff, From this 
point of view the plaintiff is not bound 
to pay for anything more than he received. 
The risk, of damage on the Railway be- 
comes the defendant’s risk. The goods 
had become his again. The case is not, I 
think, distiguishable from the case of Ford 
Automobiles (India) Lid. v. Delhi Motor & 
Engineering Co. (1). In that case the Ford 
Automobiles made a proposal to the 
Delhi Motor Co., to sell them 20 Motor 
Cars. The Delhi firm agreed and the con- 
traet was completed. The motors were 
despatched from Bombay, but they were 
destroyed by fire on theway. The question 
for decision was who was to bear the loss. 

It was contended on behalf of the Bombay 

(1) 70 Ind. Cas, 138; 24 Bom, L. R. 1140; (1923) A. 1. 
R. (B.) 125, 
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firm that when they took ‘twenty motors 
out of their stock and appropriated them to 
this contract the ownership was transferred 
to the Delhi firm. It was held that this - 
would have been so had not the Bombay 
firm acted exactly as the defendant did 
in the case before me, that is to say they 
consigned the motors themselves and sent 
the Railway receipt to a Bank in order 
that the money might be collected before 


-the Railway receipt was made over to the 


Delhi firm. It was held that if they them- 
selves imposed a condition precedent to 
delivery, then delivery would not take 
place inlaw until the condition had been 
fulfilled. As it never was fulfilled there 
was never any delivery. It is impossible 
to distinguish that case from the case 
before me. In that case also the arrange- 
ment was a matter of contract between 
the parties. Indeed it had been suggested 
by the Delhi firm. The Bombay firm set up 
the case that the contract was for delivery 
F. O. R., but that was negatived by the con- 
signment to themselves, and the instruction 
not to hand over the Railway receipt 
without payment. No doubt in the case 
before me there had been an original con- 
tract by which delivery was to be taken at 
Calcutta, but the parties destroyed that con- 
tract and substituted another when they 
agreed to contract and substituted another 
when they agreed tothis methodof payment.. 

I hold, therefore, that in law the contract 
was that delivery should be in Lucknow, 
and that the plaintiff was only liable to 
pay for what was delivered to him, He is 
not bound to pay either for bottles that 
never reached him or for broken bottles, 
In his plaint he claimed on the following 
detailed damages:— ` 


Rs. a. p. 

1. Price of 96 gross bottles 
short . 1586 0 0 
2. Proportionately freight 180 0 0 

3. Improper charges as spe- 
cified in para. 10 . 165 8 0 

4. Price of 215 gross cap- 
sulesatRs.2-8pergross 537 8 0 

5. Price of 220 gross. of 
corks Re. 1-8 per gross 330 0 0 

6. Interest on Rs. 2,749 Re. 1 

per cent. per mensem 

from middle of No- 

vember 1921 to the 
middle of April 1922 13410 0 
Total uw. 2,883 10 9 


TO 
In the written statement all knowledge 
was disclaimed and para. 10 was simply 
denied. It is necessary, therefore, to see to 
what extent each item is proved in the 
evidenee. The plaintiff said that he found 
a shortage of 96 gross of bottles, which is 
the figure given in the plaint, and that he 
found it on examining 199 boxes. He says 
there was no doubt a further shortage in the 
remaining 21 boxes, but he does not claim 
for that. The head clerk in the Octroi 
Office was produced as plaintiffs witness 
and he said that the 199 boxes which were 
opened in his presencé contained the num- 
ber stated in his report Ex. 13. That 
report shows that 199 boxes were opened 
in his presence, the same number of which 
the plaintiff speaks. Three cases were 
found to contain capsules and cardboard 
pieces. Out of the remaining cases there 
were 119 gross unbroken bottles. It was 
on this basis that octroi was paid as appears 
from plaintiff's Ex. 8, that is to say it was 
reckoned that 199 boxes ‘yield 199 gross 
gine a deficiency of 80 gross. This de- 


ciency was deducted from 220, and octroi . 


was paid on 140 gross. It is clear that 
this calculation contains ah error, because 
only 196 cases contained bottles at all, so 
that the actual deficiency detected was 77 
gross only. Itis, of course, possible that the 
91 boxes which were not opened also con- 
tained breakages or shortage, and it is pro- 
bably on this basis that octroi was accepted 
ón 140 gross only. I do not think I am 
likely at this stage of the proceedings to 
get nearer to the facts that the octroi 
guthorities did at the time. I, therefore, 
make my decree on the basis that a short- 
age of 80 gross of bottles has been proved. 
As regards the second item which is 
Railway freight the proportionate Railway 
freight for 80 gross bottles is Rs, 150-3. 


As regards thé third item of improper 
charges there is no. evidence on the record 
relating to it and Counsel has abondone 
it. 

The fourth item relating to capsules 
presents .some difficulty. Plaintiff has 
stated that he received only 5 gross cap- 
gules instead of 220 gross. In view of the 
fact that plaintiff has claimed for 96 gross 
bottles, while his witness’ gives evidence 
relating to only 77, or at most 80 gross, I 
am not prepared to accept plaintiff's unsup- 
ported testimony as regards capsules, and 
| make no decree for capsules at all, 
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The learned District Judge gave the 
plaintiff a decree in réspect of the corks 
of which none arrived at all. I accept the 
finding that no corks arrived. There seems 
to be no evidence of the value of the corks, 
but the learned District Judge regarded 
Rs, 1-8 per gross as a reasonable price, and 
it certainly does not seem to be too much. 
It is to be noted, however, that the Rs. 13 
per cent. per gross which was paid for 
the bottles, included corks and capsules, so 
instead of 220 gross there will only be 140 
gross to ‘be paid for in addition to the 
amount paid. for the bottles. 

Interest has been claimed at 12 per cent. 
per annum. 1 allow interést from the 
middle of November 1921, to the date of 
institution of the suit at6 percent. per 
annum. The decree will, therefore, stand. 


Rs. a. p. 
Price of 80 gross bottles 
“short ... 1,280 0 0 
. Proportionate Railway = 
freight .. 150 3 0 
Improper charges ae Nil 
Price of 215 gross capsule Nil. 
` Price of 140 gross. of corks f 
Rs. 1-8 per gross .. 210 8 Q 
Interest from the middle 
of November 1921 to date ‘ 
of institution ‘of suit 41 13 0 
Total 1,682 0 0 


In the result I allow the appeal and. 
decree plaintiff's suit for Rs. 1,682 as de- 
In view of the fact that the 
plaintiff has- succeeded on his main con- 
tentions he will receive costs in proportion 
to his success, while defendants will not 
receive any costs at all. , l 

The cross objections are dismissed with 
costs. 

Z. K. Appeal allowed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REvision No. 294 or 1923. 
March 1, 1924. 

Present:—Mr. Kinkhede, A. J. C. 
SHEOCHARAN—Accusmp—APPLICANT 
versus 
EMPEROR—Compuainanr— 


Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 437-- 
Further enquiry, when to be directed- Wvidence Act 
(I of 1872), s. 30--Confession of co-accused, when ad- 
missible, N : | 

A District Magistrate cannot sət aside an order of 
discharge if there is no irregularity, illegality or im- 
propriety in the proceedings. Further enquiry ought 
not to be ordered inacase in which the Courts are 
liable to take different views of the evidence and of the 
probabilities, especially where the Magistrate has dis- 
oo Ly the evidence for the prosecution. [p. 386, 
col. 1. 

Empress v. Bhagwan Malee, 2 O. P. L. R. 82, Vado v. 
Emperor, 34 Ind. Cas. 965; 12 N. L. R. 94 at pp. 97, 98; 
17 Or. L. J. 245, Empress of India v. Gaya Din, 4 A. 
148; A. W. N. (1831) 159; 2 ind. Dec. (x. 8.) 745, Queen- 
Empress v. Chotu, 9 A. 52; A. W. N. (1886) 281; 5 Ind. 
Dec. (x.s.) 465, Prankhang v. Emperor, 17 Ind. 
Cas. 76; 16 ©. W. N. 1078; 13 Cr. L. J. 764, Emperor v. 
Debidas, 14 ©. P. L. R. 161, Chandan v. Kalla, 9 Ind. 
Cas. 274; 8 A. L. J. 45; 12.C, L. J. 45, Lakshminara- 
sappa v. Mekala Venkatappah, 31 M. 133; 3M. L. T. 
230; 18 M. L. J. 57; 7 Cr. L. J. 267, and Bindeshri Dube 


v. Emperor, 59 Ind. Cas. 193; 18 A. L. J. 1135; 2 U.. 


D, L. R. (A.) 374; 22 Or. L. J. 49, referred to. 

The statement of one accused cannot be taken as 
evidence against another accused under s.30 of the 
Evidence Act unless the parties are admittedly in 
pari delicto, that is, when aconfessing accused im- 
plicates himself to the full or as much as his co-accused 
whom he is criminating. Statements which inculpate 
the maker more than, or equally with, others alone 
can afford any satisfactory gurantee oftheir truth. 
Less weight must be attached to statements which im- 
plicate the maker ina lesser degree than others. 
Where the principal blame is laid on others the state- 
ment is self-serving according to the ideas of the 

erson making it and is entirely excluded from con- 
sideration. There is absolutely no guarantee what- 
everas toits truth where the statement entirely 
exonerates the maker. Such a statement cannot be 
held admissible as against the co-accused. [p. 386, 
col. 2; p. 387, col. 1.) 

R. v, Baino Chowdhury, 25 W. R. 43 Cr., relied 
on. 
Criminal revision against an order of 
the District Magistrate, Betul,in Criminal 
Revision No. 10 of 1923, dated the 29th 
October 1923. 


Mr, M. B. Niyogi, for the Applicant. 


ORDER.—Ausammat Jhunia and the 
applicant Sheocharan were prosecuted for 
secretly disposing of the dead body of a 
newly born illegitimate child of Jhunia 
under s. 318, Indian Penal Code. Jhunia was 
charged with aiding and abetting the 
concealmentand Sheocharan for the conceal- 
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ment of ‘the birth of the child itself by 
secret disposal of the dead body, 

The Trial Magistrate after taking all the 
evidence and considering it discharged 
both the accused. He found that-xthere 
was no evidence showing that the accused 
Sheocharan had secretly disposed of ithe 
dead body. He, howéver, pointed out that 
the only thing against him wasa state- 
ment made by the co-accused Jhunia, but 
remarked that the samecould not be taken 
into account against him as it did not 
amount to a confession admissible under 
s. 30 of the Indian Evidence Act. He 
also observed that as Musammat Jhunia 
was not examined as an accomplice the 
advantage ofs. 133 of the Indian Evidence 
Act, was not available to the prosecution. 
As to Musammat Jhunia the Magistrate 
held that there was no evidence to’ show 
that the body found in the well was the 
body of the child to which Jhunia gave 
pirth, and that Musammat Jhunia could not, 
therefore, be charged either with the com- 
mission of the offence or with the abetment 
thereof. The Magistrate has remarked 
that Jhunia did .seem to him to 
have helped the accused Sheocharan 
not as a free agent but undersome threat, 
and that she consented under fear of 
injury and that she could not be said to 
be intentionally aiding in the secret dis- 
posal of the dead body. Thus both the 
accused were discharged. 

The District Superintendent of Police 
moved the District Magistrate pointing 
outthat the accused were improperly dis- 
charged. The District Magistrate there- 
upon ordered a notice to issue to Sheo- 
charan to show cause why the order of 
discharge should not be set aside. The 
accused appeared and showed cause, the 
District Magistrate has set aside the order 
of discharge, and directed that he be 
retried under s. 318, Indian Penal Code, 
in the Court ofthe Sub-Divisional Magis- 
trate, Multai. In doing so the District 
Magistrate has differed from the Trial 
Magistrate in the view of evidence taken 
by him, and held that the identity of the 
dead body with the child born of Jhunia 
was proved and that Musammat Jhunia's 
statement showed that the child was 
illegitmate, that Sheocharan was its father, 
and that be took it away after its birth 
for secretly disposing it off. `He has made 
use of a remark ofthe Trial Magistrate, 
in the body of the order, that Musammat 
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Jhunia helped Scheocharan in the, matter 
of the disposal under a threat and fear 
of injury from him. The District Magis- 
trate has overruled the objection of ‘the 
accused that the statement of Jhunia was 
uncorreborated; after observing that there 
were grounds for holding that Sheocharan's 

- statements were not worthy of belief he 
came to the conclusion that there were 
grounds for further enquiry into the case and 
has directed him to be re-tried. Agaist this 
order of the District Magistrate the accused 
has come up to this Court in revision. He 
contends. that when once he was discharged 
by the Trial Magistrate the District Magis- 
trate should not have ordered his re-trial, 
and that the order is wrong inasmuch as 
it is mainly based upon the statement 
of the co-accused Jhunia which is inadmis- 
sible as against him. 

In the argument it is brought to my 
notice that the powers vested in a District 
Magistrate of ordering further enquiry 
under s. 437, Cr. P. C., should be used 
sparingly and with great circum- 
spection; that it is only where the order 
of discharge is perverse or foolish or the 
Magistrate hasnot dealt with the evidence 
or has not recorded sound reasons for the 
discharge, that the District Magistrate 
might exercise his powers of directing 
further enquiry. There is ample authority 
for this view in Empress v. Bhagwan Malee 
(1) and Yado v. Emperor (2) and reported 
decisions of other High Courts as well: 
the leading cases on the point are Hm- 
press of India v. Gaya Din (3) and 
Queen-Eempress v. Chotu (4). In Yado 
v. Emperor (2) and in Prankhang v. 
Emperor (5) it has been held 
that a District Magistrate cannot set 
aside an order of discharge if there be no 
irregularity, illegality or impropriety in 
the proceedings. Where further enquiry 
is directed it doesnot inall cases mean 
taking of additional evidence but may be 
re-hearing and re-consideration of the evi- 
dence already taken. as held in Empress v. 
Bhagwan Malee (1) and Emperor v. Debidas 
6 


(1) 2G. P. L. R. 82. 
Moke 34 Ind. Cas. 965; 12 N. L. R. 94 at pp97, 98; 17. 
\3) i 148; A. W. N. (1881) 159; 2 Ind. Dee. (x. s.) 
KAN 9A.52; A. W. N. (1886) 281; 5 Ind, Dec. (x. s.) 
A 17 Ind. Oas. 76; 16 O. W. N. 1078; 13 Cr. L.J 


f (0) 1E O P. Li R16), 
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The learned District Magistrate has not 
pointed out any irregularity, illegality or 
impropriety in the proceedings, nor do I 
find any beyond the fact that the -nature 
of the case iè such that Courtsare liable 
to take different views of the evidence and 
of the probabilities. In Chandan v. Kalla 
(7) ithas been held that in such a case 
further enquiry ought not to be ordered 
especially where the Magistrate has dis- 
believed the evidence for the prosecution. 
The Madras High Court has even gone to 
the length of holdingin Lakshminarasappa 
v. Mekala Venkatappah (8) that further 
enquiry cannot be directed by the District 
Magistrate even if there be mis-apprecia- 
tion of the evidence. Bindesari Dube v. 
Emperor (9) is a case which clearly 
endorses and justifies the view I have 
taken whether in the present case there 
was room for interference with the order 
of discharge must, therefore, be determined 
with reference to the merits of the evidence 
on record. 

I am asked to hold that the statement 
of Jhunia does not amount to a confession 
within the meaning ofs, 30, Indian Evi- 
dence Act. The Trial Magistrate had very 
rightly remarked that it was nota confes- 
sion within s.30. Asto this the test is 
laid down in several cases collected under 
s. 30 of Indian Evidence Act-in Ameer 
Alis Law of Evidence, 6th Edition. It is 
to see whether the statement of one prisoner 
proposed to be used in evidence against 
another is sufficiant by itself to justify 
the conviction of the person making it, for 
the offence for which he is jointly tried 
with the other person against whom it is 
tendered. The statement of one prisoner 
cannot be taken as evidence against another 
prisoner under s. 30 ofthe Evidence Act, 
unless the parties are admittedly in pari 
delicto, that is, when a confessing prisoner 
implicates himself to the full or as much as 
his co-prisoner whom he is crimi- 
nating, compare R. v.-Baino Chowdhry (10) 
per Glover, Ja who held that 
this is so only when the confession 
makes both equally guilty of the 
offence. The ratio decidendi of the cases 
bearing on this pointis that statements 


(7) 9 Ind, Cas. 274; 8 A. L. J. 45; 12 Cr. L. J. AS. 
oe 31 M. 133; 3 M. UT 230; 18 M.L. J. 57; T Cr. L. 


a io Ind. Cas. 193; 18 A. L. J. 1135; 2U.P L.R, 
(AJ 374; 22 Cr. L. J. 49, 
(10) 25 W R. 43 Cr, 
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which ‘inculpate the makér more than, or 
-equally with, others, alone can afford any 
statisfactory guarantee of their truth. This 
necessarily means less weight must be 
attached to statements which implicate 
the maker in the lesser degree than others. 
Where the principal blame is laid on others 
the statement is self-serving according to 
the ideas of the person making it and 
is entirely excluded from consideration, 
There is absolutely no guarantee whatever 
as to its truth where the statement entirely 
exonerates the maker. Such a statement 
cannot be held admissible as against the 
co-accused. 

If the statementof Jhunia asa co-accused 
were to be carefully read, it will be found 
that it does not satisfy any ofthese tests 
and does not amount to a confession. There 
is a clear attempt on the part of Jhunia 
to throw the whole blame of concealment 
of the birth of the child by secret disposal, 

on the applicant Sheocharan, and to excul- 
pate herself by stating that she was not 
acting as a free agent, but as observed by 
the Trial Magistrate, under fear of personal 
injury from Sheocharan. This one cireum- 
stance alone was sufficent to convince even 
the District Magistrate that the statement 
as it stood was inadmissible under s. 30 
of the Indian Evidence Act. He, however, 
writes in his order that corroboration for 
this statement is not wanting. I have 
gone through the evidence and I do not 
find any corroboration from any other 
legally admissible evidence on record, 
On the contrary the testimony of wit- 
nesses Nos. 3 and 7- which has any 
bearing on this point is hearsay: being 
` based on information supplied by Jhunia 
to them, There is no other testimony 
which directly proves that Sheocharan was 
concerned in the secret disposal cf the 
dead body of this child. Under these 
circumstances what is said to be independ- 
ent corroboration of Jhunia’s statement 
is wanting in the case; and it is, therefore, 
improper to order the re-trial of the accused 
Sheocharan on such insufficient data, i. e., 
on Jhunia’s inadmissible statement as a 
co-accused. The applicant complains that 
now that Jhuniais discharged there is a 
chance of her being examined as a witness 
and thus suplementing the evidence on 
record, and that this will necessarily pre- 
judice him and cause grave injustice fo 
him. There is much forcein this contention 
of the applicant. I, therefore, set aside 
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the order of the District Magistrate and 
direct that the aceused be set at liberty, 
and if any proceedings may have been 
hituerto started against him the same are 
hereby ordered to be quashed. 
Z. K. Revision allowed., 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 887 or 1924. 
. March ?3, 1925. 
Present :—Justice Sir Babington Newbould, 
Kr., Mr. Justice Buckland and 
4 Mr. Justice B. B. Ghose. 
PRATAP CHANDRA GUHA ROY— 
PETITIONER 


VETSUS 
EMPHROR—Opeostre PARTY. 

Penal Code idet XLV of 1800), ss. 499, 500—- 
Deyamation—Imputations concerning conduct of 
members of Police force~-Individual member, whether 
defamed -Truth of imputations, plea of, proof of— 
Good faith, plea of ~Defamatory statement, strict 
proof of, 

Complainant was the principal officer in charge 
of a certain Police farce which was stationed at a 
certain place for the purpose of investigating a 
certain occurrence. There were some complaints 
against the conduct of the members of the Police 
foree aud the accused, after making some enquiries 
from the villagers, made two speeches at two different 
places as a consequence of which he was charged and 
tried at the instance of the complainant for offences 
under s. 500 of the Penal Code. The charge with 
regard {o the first speech alleged that the accused 
had stated that not to speak of the Police only but 
the British Government themselves and the superior 
oflicers including from the District Magistrate down 
tothe daroga and the chaukidars were all beasts 
aud pigs in their conduct, and the charge with 
regard to the second speech alleged that the accused 
had stated that the Police force had bitten off the 
nipple of the breast of a woman and had bitten the 
cheek of a woman nine months pregnant. In his 
defence the accused sought to prove the notes taken 
by him of the statements made to him by the vil- 
lagers of the ill-treatment accorded to them by 
members of the Police forces, but the notes of state- 
ments of thuse persons who were not called as wit- 
nesses at the trial were not admitted in evidence: 

Held, (Per Newbould, J.)—(1) that the statement by 
the accused that the members of the Police force 
were beasts and pigs in thelr conduct was defama- 
tory of the complainant who was a member of the 
Police foree and that the imputation having been 
made against the Police force as a whole employed 
under the complainant the accused was guilty of the 
offence of defamation in respect of that statement; 
tp, 390, eol. 1.1 - 
~ (2) that so faras the second charge was concerned 
it related to definite acts of brutality by individual 
members of the Police force and inasmuch as the 


. the District Magistrate down to the 


| complainant; 


accused can be convicted, 
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complainant personally was not accused of the 
brutal conduct alleged, the accused could not be 
convicted of an offence under s. 500 of the Penal 
Code in respect uf the second charge. [p. 300, col. 1.) 

Per hose, .T.— (1) that the accused was entiiled to 
prove the notes of the statements made to him by the 
villagers as evidence of his good faith and that the 
notes were relevant on the question, although the 
persons who had made the statements were not 
examined as witnesses; [p. 391, col 2.) 


(2) that the words in the first charge that not to, 


speak of the Police only hut the British Government 
themselves and the superior officers including from 
daroga and 
chaukidars were all beasts and pigs in their conduct 
were too wide to admit of the construction that any 
particular Police Officer was defained; [p. 392, col. 2.) 

(3) that the second charge related to specific 
acts of brutality of which the ‘Police force as a body 


could not have been. guilty and that the statement, 


therefore, referred to the personal conduet of some 
of the constables and had no reference to the 
{p. 393, col. 2.] 

(4) that, therefore, the petitioner eculd not be con- 
victed of an offence under s. 500° cf the Penal Code 
on either charge; [p. 39], col. 2.1 

(5) that as the evidence shcwed that the Police 
force had been guilty of acts of misconduct, 
oppression and persecution the’ accused had reason- 
able grounds for believing in the truth of the 
allegations made to him and that the case was, 
therefore, covered by the 9th Ixception to s. 499 of 
the Penal Code and that on that ground also the 


accused was entitled to an acquittal. |p. 395, col. 2.] 


Per Buckland, J.—that there was confusion in 
the charges between the complainant and the Police 
force of which he was in charge in relation to the 
various ingredients of the charges and that conse- 
quently there had been no proper trial of the accused 
and that the accused must, therefore, ke re-tried on 
charges properly framed. fp. 306, col. 2.) 

Per Ghose, J.~To speak cf a person that he is a 
sae pig in his conduct is defamatory. |p. 392, 
col, 1 i 

In a prosecution under s. 500 of tho Penal Code the 
words complained of as constituting the offence must 
be set out in the charge and proved before tho 
When there is a denial 
the evidence in support of the prosecution must be 
scrutinized. [p. 392, col. 1.) 

When spoken words are alleged to haye constituted 
the ofience of defamation, a very slight alteration of 
aword may give quite a different meaning to the 
whole statement. |p. 382, col. 2.] 

Where the words ascribed to the accused are 
differently stated by cach witness and the petition 
of complaint also puts them differently it cannot be 
said to have been proved that the accused spoke the 


` words stated in the charge, and it would not be 
correct to say that the words given inthe different - 


versions have the same meaning. [p. 392, cols. 1 & 2] 

If a person complains that he has been defamed as 
a member of a class he must satisfy the Uourt that 
the imputation complained of is against him parsonally 
and that he is the person aimei it, before he can 
maintain a prosecution for defamation. [p. 394, col. 1.) 

‘All circumstances which were apparent to the by- 
stunders at the tine ths words were uttered should 
pe put in evideace soas to place the Court as much 
as possivle ia the “position of such oy-stauders, and 
thoa itis for the Qourt to say what meaaing such 
words would fairly have conveyed to their minds, 
[ibi] 

fe * 
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Whara the defamation imputes a crime to the com- 
plaineat anil the acensed pleads justification there 
must be the sme strictness of proof as on a trial for 
such crime. [p. 3H, col. 2] . 

Per #ucilunad. J.--Ina casein which Explanation 
Tl tos. 499 of the Penal Code is properly called into 
use the identity of the company cr asscciation or 
collection of persons must be maintained throughcut 
with reference to the imputation said to have been 
made concerning them as such with the inteation of 
harming their reputation so that thereby they are 
defamed. An imputation concerning a ccmpeny or 
association of persons as such cannot by virtue of this 
Explanation justify a charge of defaming an individual 
anda charge cannct combine the Explanation with 
the definition for such a purpose. [p. 396, col. 2.] 

The offence of defamation consists in using language 
which others knowing the circumstances would 
reasonably think to be defamatory of the person com- 
plaining of and injured by it. It may be that an 
individual is as much defamed by words apparently 
only of more general application as by words referring ~ 
to him by name. [p. 397, col. 1.] 

The question for the consideration of the Court is 
whether it thinks that the libel designates the com- 
plainant in such a way as to let those who know him 
understand that he is the person meant. Itis not 
neccssary that all the world should understand the 
libel: it is sufficient if those who know the com- 
plainant can make out that heis the person meant. 
[ibid.] : 

Case-law referred to. ; 

Rule against an order of the Sub-Divi- 
sional Magistrate, Faridpore, dated the 21st 


July 1924, ; 


JUDGMENT. 

Newbould, J.—The petitioner Pratap 
Chandra Guha Roy was tried and convict- 
ed by the Sub-Divisional Magistrate of 
Faridpur 6n three charges of defamation 
and was sentenced under s. 500 of the 
Indian Penal Code to one years simple 
impıisonment for each offence, the sen- 
tences to run concurrently. On appeal to 
the Sessions Judge of Faridpur his con- 
viction on the third charge was set aside 
and the sentences were reduced to six 
months’ simple imprisonment on each of 
the two charges on which the conviction 
was upheld, these sentences also running 
concurrently. The petitioner has obtained 
an open Rule from this Court calling 
upon the District Magistrate and the 
complainant to show cause why the con- 
viction of and the sentence passed: on the 
petitioner should not be set aside or such 
other orders passed as to this Court may 


seem fit, 


The two charges in the respect of which 
the petitioner's conviction has been upheld 
are as follows :— 


AS. 
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day of June 1923 at Berhamganj, P. S. 
Sibchar, defamed the complainant by 
making and publishing the following im- 
putation in your spesch ata public meet- 
ing concerning the Police force employed 
ab Ohar Maniar of-which the complainant 
was a member and the principal officer 
in charge of the investigation to the effect 
that not to speak of the Police only but 
the British Government themselves and 
the superior officers including from the 
District Magistrate down to the daroga 
aid chowkidars were all beasts and pigs 
in their conduct, intending to harm .and 
. knowing and having. reason to believe 
that it would harm the reputation of the 
said complainant and the Police force 
employed at Char Maniar and that you 
thereby committed an offence punishable 
under s. 500; Indian Penal Code, and 
within my cognizance. 


Secondly.—That you on or ahout the 


17th day of June 1923 at Faridpur, P. S. 


Kotwali, defamed the complainant by 
making and publishing in your speech at 
a public meeting the following imputa- 
tion concerning the Police force employed 
at Char Maniar of which the complainant 
is a member and the principal officer in 
charge of the investigation to the effect 
that .the Police force employed at Char 
Maniar had bitten off the nipple of the 
breast of women and had bitten the cheek 
of a woman nine months’ pregnant intend- 
ing to harm and knowing and having 
reason to believe that such imputation 
will harm the reputation of the complainant 
aad the Police employed at Char aniar, 
and that you thereby committed an offence 
punishable under s. 500, Indian Penal 
Code, and within my cognizance.” 

The complainant is .Rasiduddin Khan, 
a Sub-Inspector of Police. On the night 
of the 16th May 1923, a dacoity was com- 
mitted in the house of one Adu Molla in 
‘village Char Maniar. In consequence of 
information réceived a body of Police 
under another Sub-Inspector Badaruddin 
Ahmed arrived there while the dacoity 
was going on. For some reason that has 
not been made clear the Sub-Inspector 
Badaruddin and his party were attacked 
and kept coafinel by the villagers. of Ohar 
Maniar. Rasiduddin Khan was the Sub- 
Inspector in charge of Sadarpur Police 
` Station in whose jurisdiction Char Maniar 


is situated. As such he investigated both’ 
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the case of dacoity and the case of 
assault on the Police mentioned above. 
The petitioner who is a member of the 
District Congress Cammittee made several 
sprethes and the charges set out above 
relate to statea:ents he is alleged to have 
made in two of those speeches. 


A great deal of time has been wasted in 
the lower Conrts owing to their having 
investigated issues that did not arise on 
the charges franied and the defence set 
up by the pelitioner. The charges though 
no& well worded have evidently been 
framed on the case for the prosecution 
that the complainant is one of an associa- 
tion of persons, the Police force employed 
at Char Maniar, and that imputations have 
been made against this collection of 
persons as such, so as to amount to 
defamation as defined in s. 499, Indian 
Penal Code, with special reference to 
Exp. 2 of that section. The main defence 
of the petitioner is a denial that he 
defamed the complainant. Though he 
does not deny having made imputations 
against some members of the Police force 
employed at Char’ Maniar he contends 
that these imputations are not directed 
against the whole body of members of 
that force and were not defamatory of 


.the complainant either individually or as 


a member of that body. His case is that 
so far as he made general imputations 
they were criticisms of the acts of the 
Government and so far as he made imputa- 
tions of definite acts, they were against 
Bengali constables 7onJy and not against 
the whole Police force at Char Maniar, 
He has attempted to justify the accusa- 
tions of the constables but no attempt 
has been made to justify any imputation 
against the complainant. Consequently 
it is irrelevant, whether the imputations 
against the constables were. true or were 
made in good faith and itis unnecessary 
to consider the evidence relating to these 
issues. s 

As regards the charges on which the 
petitioner has been convicted the first 
contains a definite allegation that the 


‘complainant was defamed by an imputa- 


tion concerning the Police force employed 
at Char Maniar, of which he wasa mem- 
ber. The words set out in the charge are 
not mere abuse and are clearly defania- 
tory. The only defence worthy of serious 
consideration that is made to this.charge 
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is a denial that such words were used. 
The principal witness as to the words 
used in the speech delivered at Berham- 
ganj was Ansar Ali (P. W. No, 6), a Sub- 
Inspector who tock written notes of the 
speech in long hand Bengali. For the 
petitioner, it is urged that the defamatory 
words set out in the charge are not found 
in these written notes (Ex. 7) and, there- 
fore, the charge must fail. But the written 
notes do not purport to be a complete 
report of the speech. J see no reason why 
this witness with the assistance of these 
notes should not be able to remember 
that these words were used. Further the 
charge is not that the petitioner used 
these actual words but that he used words 
to this effect. That he used words 
imputing bestial conduct to the Police 
force engaged at Char Maniar appears 
‘not only in the written notes but is also 
supported by the evidence of Mahabat- 
ulla, an Assistant Sub-Inspector of Police 
(P. W. No. 7), and three non-official wit- 
nesses (P. Ws. Nos. 20, 21 & 22). From 
their evidence it is clear that these 
imputations were made against that Police 
force as a whole and not against the Bengali 
constables only. This evidence is un- 
rebutted and justifies the findings of the 
lower Courts, that the first charge has 
been established. 

In my opinion the conviction on the 
second charge cannot be upheld. Though 
the learned Sessions Judge finds that in the 
speech delivered at Faridpur, the whole 
Police force at Char Maniar were attacked 
by the petitioner, this is not snfficient to 
‘support a conviction on this charge as 
framed. The charge does not relate to the 
whole speech but to portions alleging cer- 
tain definite acts of brutality. It is not 
suggested that the complainant personally 
was accused of these acts, The imputation 
was not against a collection of persons as 
such but against some individual members 
of that collection of persons. To accuse 
the Police force of bitting off a nipple of a 


woman, or biting a woman 's cheek is absurd. 


“on the face ofit and no such absurdity is 
to befound inthe report of this speech, 
Ex. 12, the accuracy of which is not serious- 
ly disputed. The prosecution might have 
been able to make out a case of defamation 
by innuendo on the allegation that the 
speech implied that the officer-in-charge of 
‘the investigation was responsible for the 

-acts of his subordinates but the charge 


PRATAP CHANDRA GUHA ROY v. EMPEROR. 


[90 1. O. 1923} 


as framed does not require the petitioner 
to meet such a ease, 

li was not argued before us that the sen- 
tence was too severe. 

I would, therefore, make this Ruleabsolute 
to this extent and reverse the finding and 
sentence convicting the petitioner on the 
second charge, I would not interfere with 
the conviction and sentence on the first 
charge. < 

I regret that I feel compelled to differ 
from my learned brother. As this differ- 
ence will necessitate a reference to a third 
Judge [ think it is necessary to express my 
opinion shortly on some other points though 
I have held them to be irrelevant to the 
issues that really arise in the case. ` . 

The plea of veritas entirely fails. In both 
the judgmenis of the lower Courts good 
reasons are given for holding that the evi- 
dence to support the charges of misconduct 
against the constables is totally false. No 
attempt was madeat the hearing of this 
Rule to meet the arguments in these judg- 
ments on which these findings were’ based. 
I can attach no weight to the argument that 
so many women could not have made such 
complaints unless there were some grounds 
for them. It amounts to no more than 
saying that if enough mud is thrown some 
will stick. lam unable to accept the plea 
that these accusations were made in good 
faith, It is impossible that aman of the 
petitioner's intelligence and . education 
could have believed the stories that were 
told to him. I have no doubt that he made 
these false imputations not believing them 
to be true but out of hatred of the British 
Government. € 

The learned Sessions Judge has written 
in his judgment that though he is inclined 
tohold that there was some kind of rough . 
handling of Gaizulla and also that there 
might have been some rough handling, 
such as, the catching hold of women's hand, 
pulling at their cloth etc., there is no cre. 
dible evidence to support a judicial finding 
of these facts. The petitioner may have 
believed that there was a substratum of 
truth in the stories that weie told’ to 
him but even so it was not for the publie 
gcod to make these false charges. On the 
contrary by supporting ercssly false ex- 
éegerations he made it more difficult for 
tke truth to be ascertained and the 
offenders, if any, to be punished. 

As my learned brother and myself are 
divided in opinion, the case with our opin- 


£90 I, O. 1925) 


ions 
Chief Justice in order that they may be 
laid before another Judge of the Court 
under s. 429 read with s. 439 of the Cr. 
P.C 


Ghose, J.—I regret I have not been 
able to agree with my learned brother 
on all the questions and as I have come 
to different conclusion | give my reasons 
insome detail. 

This Rule was obtained by the petitioner 
against the conviction and sentence under 
two charges of defamation under s. 500, 
Indian Penal Code, by the Sessions Judge 
on appeal from a conviction by the Trial 
Court. The Sessions Judge acquitted him 
of one of the three charges on which he 
was originally convicted and reduced the 
sentence from one year’s to six months’ 
simple imprisonment on each charge, the 
sentences to run concurrently. ‘The facts 
are that there wasa dacoity in the house 
of one Adiladdi or Adu Mollah of village 
Char Maniar on the 16th of May 1923. When 
the dacoity was going on six .constables, 
under two Sub-Inspectors, arrived at the 
place and they entered the house and 
succeeded incapturing 3 of the dacoits. 
The villagers turned out and apparently 
“mistaking the Policemen for dacoits as- 
saulted them and kept ‘them tied up in 
the house of Adu Mollah. Information 
reached the Sadarpur thana, within the 
jurisdiction of which Char Maniar is situat- 
ed, next morning, of the dacoity as also 
of the Policemen having been tied up, and 
Policemen in two batches arrived at the 
village. The first batch of Policemen re- 
leased ihe men whohad been kept tied 
up the previous night. The complainant 
Sub-Inspecter Rasiduddin ariived at the 
village withthe 2nd batch of men on the 
lih May inthe afternoon. Other Police 
Officers also came from other ihanas. On 
the arrival of the Police at the village al- 
most all the. male population fled away 
leaving thewomen, behind thêm. On the 
18th May house to House search was made 
- in’ the village by the Police and the Police 
remained there for several days making 
enquiries in both the cases, of assault. cn 
the Police and of dacoity. The petitioncr 
heard stories of oppressive acts committed 
by the Police in the village, came there 
early in June with some other persons, saw 
. many of the women who were aileged ‘to 
have been maltreated and other persons 
and tcok down notes of what he had been 
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told. Leaving the village with the infor- 

mation he had obtained he delivered three 

speeches in three different places in which 

he is alleged to have made. defamatory 

statements with regard to the complainant. ` 
We are not now concerned with the third 

charge of which the petitioner has been 

acquitted by the learned Sessions Judge. 

We have to deal with the first two charges ` 
only. I should first dispose of two ques- 

tions of a preliminary nature. It was 

urged that the complaint is not sustainable 

because it was made atthe instance and 

under the orders of the superior officer of 

the complainant and not of his own motion, 

I do not think there is any substance 

in this contention. Ifthe complainant has 

been defamed it is of no consequence that 

he complained under. the orders of his 

superior officerin order to clear his charac- 

ter, although if left to himself he might 

not have taken the trouble of prosecuting 

the offender. The second question relates 

to the rejection of the notes taken by the 

petitioner of the statements made by the 

villagers which he sought to prove in the 

Trial Court. TheSessions Judge on appeal 
admitted the notes of the statements of 
those persons only who were called as 

witnesses atthe trial presumably as cor- 
roberative of their evidence but rejected 

the rest. In my opinion the petitioner was 

entitled to prove the notes as evidence of 
his good faith and they were relevant on 
the question although the persons who 
made the statements were not examined. I 

hold that the notes were wrongly rejected, 

but I do not think there should be an 

order for re-trial on that ground as there are 

sufficient materials on the record for decid- 

ing the question. 

The charges we have to deal with are. 
these :— 

“ Firstly, that you, ete., etc., defamed the 
complainant by making and publishing 
the following imputations in your speech 
at a public meeting concerning the Police 
force employed at Char Maniar, of which 
the complainant was a member and the 
principal officer . . . to the effect 
that not tospeak of the Police only but the 
British Government themselves and the 
superior officers including from the District 
Magistrate down to the daroga and chowki- 
gars were all beasts and pigs in their 
conduct, intending to harm, ete., ete. 

Secondly, that you, ete., etc, defamed the 
complainant by making . . . the follow- 
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ing imputation . to the effect that the 
Police force employed at Char Maniar had 
bitten off the nipple of the breast ofa 
woman and had bitten the cheek of a 
woman, etc.” 

I shall now deal with the questions 
raised as applicable only to the first charge. 
It is urged that the words are merely 
abusive and not defamatory. General 
words of abuse may not be defamatory but 
Icannot hold that to speak of a person 
that he isa beast anda pig in his conduct 
isnot defamatory. The next plea is that 
the petitioner did not utter the words set 
out in the charge but only spoke about the 
beastly oppression by the constables. 
There cannot be any doubt that the words 
complained of as constituting the offence 
must be set out in the charge and proved 
before the - accused can be convicted. 
When there is a denial the evidence in 
support of the prosecution must be scru- 
tinized. The notes of the speech were 
taken in long hand by P. W. No. 6 who says 
the accused spoke fluently and he could not 
take down all that the accused said. In 
his notes, Ex. 7, the following words occur: 
“What oppression has been committed on 
women of 14 to 30 years, for which it is the 
duty of every one of us to extirpate the 
Police like dogs, hogs and (illegible). 
Why the Police only, the barbarous 
British Government itself from the highest 
officer the District Magistrate down to the 
daroga, dajfadar and chowkidar all are 
beasts (illegible).” These words are 
different from those set out in the charge. 
In his deposition the witness gives the 
words in Bengali which may be translated 
thus, “ We should try to extirpate the 
Police with our hearts blood like des- 
picable dogs, pigs and goats. Why the 
Police only the daroga, Magistrate, 
daffadar; chowkidar all behave like beasts 
and pigs.” These also are not the same 
words as in the charge. The other wit- 
nesses who speak about the words uttered 
by the petitioner are P. W. No, 7, P.W., 
No. 20, P. W. No. 2] and P. W. No. 22. I 
need not set out in detail what each 
witness says. It is sufficient to say that 
the words ascribed to the accused are 
differently stated by each witness and the 
‘petition of complaint also puts them 
differently. In this state of the evidence 
I cannot hold that it has been proved that 
the accused spoke the words stated in the 


charge, and it would not be correct to say — 
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that the words given in the different 
versions have the same meaning. When 
spoken words are alleged to have constitut- 
ed the offence, a very slight alteration ofa 
word may give quite different meaning 
to them. From the petition of complaint 
and also the evidence of P. W. No. 6, it is 
clear that a distinction is made between the 
“Police” and the superior officers, as 
daroga and the daffadar as well as 
chowkidar. This supports to some extent 
the plea of the accused that what he said 
was in relation to the constables and not 
with reference tothe superior officers. In 
my judgment the evidence does not 
substantiate this charge and it must, 
therefore, fail on that ground. The next 
point urged is that the words the accused 
is charged with are too general and cannot 
be defamatory of an individual -such as the 
complainant. The case of Eastwood v. 
Holmes (1) is cited in support, where it was 
observed by Willes, J., that ifa person 
wrote all lawyers were thieves, no par- 
ticular lawyer could sue him for libel. It 
seems to me that the words in the charge 
“the British Government themselves, and 
the superior officers including from the 
District Magistrate down to the daroga, 
and chowkidars were all beasts, etc.” are 
too wide to admit of the construction 
that any particular Police Officer was 
defamed. ` 

The cther questions raised apply equally 
to both the charges. The first question, 
is whether the complainant was the person 
defamed or in other words, whether he isa 
“person aggrieved” by the offence as con- 
templated under s, 198 of the Cr. P. O., so as 
to entitle him to maintain the prosecution. 
This is whatis stated in the petition of 
complaint: “That it appears, therefore, 
that in making the above charges Dr. 
Pratap Chandra Guha Roy has intended 
to harm the reputation of the Police and ` 
other high officials of the -British Govern- 
ment and the. Government themselves. 
eer The allegations are being an- 
nounced throughout the district and it is, 
therefore, necessary that their falsity should 
be proved in the most effective manner, 
viz. by trial in Court of law, etc.” The 
learned * Standing Counsel relies on 
Expl. 2 of s. 499, Indian Penal Code, 
as giving the complainant the right to- 
maintain the prosecution. That explana- 
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tion runs as follows :—“It may amount to 
defamation to make an imputation con- 
cerning a company or an association or 
collection of persons as such.” The con- 
tention seems to be that in this case there 
was defamation of the Police force, i.e., a 
“eollection of persons as such.” As far as 
I am aware those words in the Explanation 
have not been judicially dealt with in any 
reported case. In my opinion those words 
mean thata collection of persons as such 
may be collectively defamed in the same 
manner as a “company.” The general 
principles on which a company may he said 
to have been defamed would, therefore, apply 
equally to the case where it is alleged that 
a “ collection of persons as such” has been 
defamed. Those general principles were 
formulated by Chief Baron Pollock in 
Metropolitan Saloon Omnibus Co. v, Haw- 
kins (2), where he said: “It (a corporation) 
could not sue in respect of an imputation 
of murder, or incest, or adultery, because it 
could not commit those crimes. Nor could 
` it sue in respect of a charge. of corruption, 
for a corporation cannot be guilty of cor- 
ruption, although the individuals compos- 
ingit may.” This was adoptedin Mayor 
of Manchester v. Williams (3), where it 
was laid down that a corporation may sue for 
a libel affecting property, not for one affect- 
ing personal reputation. Similarly, Lopez, 
L. J., said in South Hetton Coal Co. v, North 
Hastern News Association (4): “A corporation 
or company could not sue inrespect of a 
charge of murder, or incest, or adultery be- 
cause it could not commit these crimes. Nor 
could it sue in respect of a charge of corrup- 
tion or of an assault, because a corporation 
can not be guilty ofcorruption orof an asssult 
although the individuals composingit may 
be.” These observations are quite ap- 
posite to the question before us and in my 
opinion the Police force as such -cannot 
complain of anyimputation as regards its 
“personal reputation because it cannot be 
guilty of beastly conduct nor can the collec- 
tive body be guilty of the offence of bit- 
ing off the nipple of the breast of a woman 


or of bitting the cheek of a woman. The 


matter maybe tested in another way. Sup- 
pose somebody laid acomplaint before a 


. (2) (1859) 4H. & N. 87 at p. 90; 28 L. J, Eg. 201; 5 
Jur. (S. s.) 226; 7 W. R. 265; 157 E. R. 769; 118 R. R. 
338. 

(3) (1891) 1 Q. B. 94; 69 L. J. Q. B 23; 63 L. T. 805; 
39 W.R. 303: 51 J, P. 712. i 

(4) (1894) 1 Q. B 133 at p. 141; 63 L. J. Q. B. 293; 9 
R. 210; 69 L. T. SH; 42 W. R. 322; 58 J. P. 196. 
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Magistrate in terms of the words of the 
charges in this case would any Magistrate 
issue process against the Police force as 
such or any member of the Police force I am 
sure no Magistrate would. In my judg- 
ment, therefore, the charges fail on the 
ground that they refer to the personal 
conduct only of acollection of persons as 
such. : 

l shall next deal with the case of R. v, 
Osborn (5) on which the learned Standing 
Counsel relied strongly. 1 take the report 
of the case from 2 Swanston as itis fuller 
than the report in LBarnardiston. The 
report runs as follows:—“The paper on 
which the information was prayed contain- 
ed an account of a murder committed on 
a Jewish woman andchild by certain 
Jews lately arrived from Portugal and liv- 
ing near Broad Street because the child 


was begotten by a Christian and the 
affidavits set forth that several persons 
mentioned tberein who were recently 


arrived from Portugal and lived in Broad 
Street were attacked by multitudes in several 
parts of the city, harbarously treated and 
threatened with death in case they were 
found abroad any more. Strange showed 
cause against the information, and that it 
could not be granted as for a libel because 
it not appearing who the persons reflected 
upon are, no judgment can be given for the 
King, as in R. v. Orme (6). 

“Sed per cur, Admitting an information 
fora libel, may be improper, yet the publica- 
tion for this paper is deservedly punish- 
able in an information for a misdemeanour 
and that of the highest kind, such sort of 
advertisements necessarily tending to raise 
tumults and disorders among the people, 
and inflame them with an universal spirit 
of barbarity against a whole body of men 
as if guilty of crimes scarce practicable 
and totally incredible.” It seems to me 
the Court held in that case an information 
for a libel wasimproper but it was grant- 
ed for some other misdemeanour as tend- 
ing to raise tumults etc. I do not think 
this case helps the prosecution. Nor does 
the case of lt. v. Williams (7) asin that case 
the imputation was against all the clergy ` 
in Durham and the libel was on every one 
of them. There is no imputation like that 


(5) (1744) 2 Barn. K. B. 166; 2 Swan. 508n; 94 E. R. 
425 


25. : 
(6) (1792) 1 Ld. Raym. 486; 9114. R. 1224. - 
(7; (1822) 5 B & Ald, 595; 106 E. R. 1308; 1 Dowl. & 
Ry. 197; 24 R. R. 480, 
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mm the present case. I may also refer to 
the Nil Darpan case tried by the Supreme 
Court of Calcutta cited in Mayne’s Criminal 
Law of India. : There the words complain- 
ed of were “I present the indigo ‘planters, 
mirrors tothe indigo planters’ hands...... 
Sir Barnes Peacock, (©. J. is reported to 
have observed on the words used, “This 
certainly appears to me to represent to 
the indigo planters thatif they look into 
this paper they would see a true repre- 
sentation each of himself.” The true rule 
appears to be thatif a person complains 
that he has been defamed as a member of 
a class he must satisfy the Court that the 
imputation is against him personally and 
he is the person aimed at before he can 
maintain a prosecution for defamation. 
It is argued on behalf of the Crown that 
the question whether the words are de- 
famatory or not is a question of construc- 
tion. This proposition is only partly true. 
In England the question as to how the words 
were understood by those to whom they 
were addressed is a question for the Jury 
if the Judge holds that there is-a prima 
facie case. Here when the case is not tried 
with the aid ofa Jury, the question must 
be decided by the Judge as a question of 
fact .and in deciding this question the 
_ following principle should be borne in mind 

“All circumstances which were apparent to 
the by-standers at the time the words were 
uttered, should be putin evidence so as to 
place the Jury. as much as possible in the 
position ofsuch by standers and then it is 
for the Jury to say what meaning such 
words would fairly have conveyed to their 
minds.” Odgerson Libel and Slander, 5th 
Ed.,p. 111. We should ‘not construe the 
words as we would a document of title 
according to rule of construction of deeds, 
and specially when the words spoken have 
not been proved with certainty; and we have 
to decide not merely whether the words 
are defamatery but also whether the words 
refer to the complainant. Applying these 
principles aad taking all circumstances in 
consideration I am of ‘opinion that the 


words complained of in the charges have . 


not been‘proved to have been used with 
reference to each and every member of the 
Police force and.the complainant cannot, 
therefore, be said to be a person aggrieved 
by the offence complained of. In my 
opinion the charges: are not sustainable 
againstthe petitioner at the instance of the 
complainant, Ka 
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In my opinion this is sufficient to dis- 
poseof the Rule but as the matter must be 
placed before another Judge on account of 
our difference of opinion I must record my 
judgment as to whether the case falls 
under any of the Exceptions to s. 499, Indian 
Penal Code, assuming that the complaint is 
otherwise sustainable. As regards the 
first Exception 2. e. the plea of truth I 
agree with the learned Sessions Judge 
where he says that where the defamation 
imputes a crime to the complainant and 
the accused pleads justification there must 
be the same strictness of proof as on a 
trial for such crime. But in this case no 
erime was imputed to the complainant him- 
self and the persons against whom the 
allegations were made were not before the 
Court. In this case no Court would be 
justified in pronouncing an opinion that 
the allegation against persons not before 
it were true without giving an opportun- 
ity to those persons to be heard. I pointed 
this out to the learned Counsel for the peti- 
tioner when he was submitting that the 
allegations were true. All that the accus- 
ed could establish in the present, case was 
that there was prima facie evidenceas to 
the truth of the allegation and which the 
accused might reasonably believe to be true 
or in other words his good faith. It is.” 
contended on behalf of the Crown that the 
petitioner cannot urge the plea of good 
faith, because he says he spoke only about 
the conduct ofthe constables and all that 
he heard was about the conduct of the 
constables. If his plea that he spoke only 
about the constables is not accepted, the plea 
of good faith on hisown statement is not 
maintainable, I do not think this contention 
can be accepted, asit seems to me not proper 
that one part of the statement of the peti- 
tioner should he. rejected and the other 
part used as an admission of guilt. In 
one portion of his argument the learned 
Standing Counsel said that although the 
members of the Police forée were fluetu- 
ating the imputations might be held. 
to be on the complainant because the 
men were under his control and he was at 
the place all along. If that be so, the 
petitioner may establish his good faith by 
giving evidence with .reference to the 
conduct of the constables. It was, however 
not argued on behalf of the Crown: that the 
petitioner had no reasonable cause for 
believing the statements he had heard in 
the village and that he has not succeeded 
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in establishing his good faith on that 
ground. But as the learned Sessions Judge 
came to a different conclusion I think it 
right to record my opinion on the question. 
It appears to me that on the finding of 
.the Sessions Judge himself some acts of 
oppression were committed there. Dealing 
with the matter of Gaizuddi who was 
alleged to have been beaten with the result 
that he died, the learned Judge observes, 
“Moulvi A. Quadeiy has stated in his de- 
position that although he found no marks 
of injury on the man and inost of the people 
there said that the man had epilepsy, some 
people also were saying at the time that 
Gaizuddi had been beaten by constables. I 
am, therefore inclined to hold that there 
was some kind of rough handing on him.” 
This witness was the Deputy Superin- 


tendent of Police-and he saw the man- 


when he was in a dying condition. He also 
deposed that Deputy Magistrate, Bahu Mani 
Mohan Ghose, P. W. No. 14, who was there 
also heard about this atthe time. It is 
regrettable that none of these officers made 
any enquiry at that time about the allega- 
tions, which might have enabled them to 
find out the truth at once. The Sessions 
Judge further held that there might have 
been some rough handling, such as catching 
hold of women’s hands, pulling at their 
cloth, etc. I cannot agree with the Deputy 
Magistrate, P. W. No. 14 above named, that 
pulling women by the hands, taking away 
their cloth, making women naked, prodding 
them with guns, could be legally justified. It 
is not necessary for the purpose of this case 
to examine the evidence regarding the 
various cases dealt with by the Sessions 
Judge. But I think it would be right to 
refer tosome of the cases, One Fuljan 
Bibi came into Court and deposed amongst 
other things that the nipple of her breast 
was bitten off. She was not asked whether 
she was willing tosubmit to an examina- 
tion of her person, but was disbelieved 
because another witness who went to the 
village to make enyuiries stated that the 
name of another woman was given to that 
witness as having been so maltreated. I 
do not think this to be satisfactory. The 
case of one Haju Bibi also deserves notice. 
She complained that she had been raped. 
It was alleged that there was an eye wit- 
ness a boy of about 16 years named Nosi. 
Noai wns examined by the Deputy Magis- 
trate several times, a rather unusual pro- 
cedure. The matter was adjourned for 


PRATAP .OHANDRA GUHA ROY V, EMPEROR. 


° 4 
395 


the identification of the man. The Deputy 
Magistrate P. W. No. 14 says, “Noai witness 
idendtified constable Mir Ahmed Ali as the 
ravisher. ‘he constable was mixed up 
with 30 others.” After this identification the 
case was dismissed. In thiscase, I think 
either the constable should have been tried 
for the offence alleged or the woman for 
bringing a false charge against an innocent 
man. But as I have said itis immaterial for 
the present case whether the stories were true 
or false. In my opinion, however, the peti- 
tioner had reasonable grounds for beliey- 
ing in the truth of the allegations made to 
him having regard to all the circumstances 
and asit is also not argued on behalf of 
the Crown that there were no reasonable 
grounds for the petitioner’s belief, I hold 
that the case comes under the 9th Ey- 
ception-of s. 499, Indian Penal Code, al- 
though the language of the petitioner is 
otherwise objectionable. On all these 
grounds I would make the Rule absolute 
and acquit the accused of the charges. I 
do not think it necessary to refer to some 
other points urged by the petitioner's 
Counsel as, in my opinion, they fall within 
an or other of the questious I have dealt 
with. 





Messrs. S.N. Halder, B. K. Chowdhury 
D. N. Sen, Babus Suresh Chandra Taluq- 
dur, Ashitaranjan Ghosh, Bhudar Haldar 
Manmatha Nath Roy (Jr) and D. N’ 
Bhattachaa jee, for the Petitioner, à 

Mr. B. L. Mitter, for the Crown.. 

JUDGMENT.—The petitioner in this 
case Las been tried and convicted by the 
Sub-Divisional Magistrate of Faridpur on 
three charges of defamation and was sen- 
tenced under s. 500, Indian Penal Code. to 
one year's simple imprisonment, these sen- 
tences to run concurrently. ` 

Qn appeal to the Sessions Judge of 
Faridpur his conviction on the 3rd charge 
was set aside and ihe sentences were re- 
duced to 6 months’ simple imprisonment 
on each of the two charges on which the 
conviction was upheld, these sentences also 
torun concurrently. 

He has obtained a Rule from this Court 
calling upon the Distiict Magistrate and 
the complainant to show cause why the con- ` 
viction and the sentence passed upon him 
should not be set aside or such other 
orders passed as to this Court may seem fit 

The Rule came on for hearing before my 
learned brothers, Newbould and B. B 


396 


Ghose, JJ., who are equally divided in 
opinion. The case with the opinions of the 
learned Judges has been laid before me 
under s. 429, Cr. P. ©. - 

The charges in respect-of which the peti- 
tioner's conviction has been upheld by the 
Sessions Judge are as follows :— 

Firstly —That you on or about the 13th 
day of June 1923 at Berhamganj P. 3. 
Sibchar, defamed the complainant by 
making and publishing the following im- 
putation in your speech ata public meet- 
ing concerning the Police force employed 
at Char Maniar of which the complainant 
was a member and the principal officer in 
charge of the investigation to the effect 
that not to speak of the Police only but 
the British Government themselves and the 
superior officers including from the Dis- 
trict Magistrate down to the daraga and 
chowkidars were all beasts and pigs in their 
conduct, intending to harm and knowing 
and having reason to believe that it would 
harm the reputation of the said complain- 
ant and the Police force employed at Char 
Maniar, and that you thereby committed 
an offence punishable under s, 500, Indian 
Penal Gode, and within my cognizance. 

Secondly.—That you on or about the 17th 
day of June 1928, at Faridpur P. S, Kolwali, 
defamed the complainant by making and 
publishing in your speech at a public 
meeting the following imputation concern- 
ing the Police force employed at Char 
Maniar of which the complainant-was a 
“member and the principal officer in charge 
of the investigation tothe effect that the 
Police force employed at Char Maniar had 
pitten off the nipple of the breast of a 
woman and had bitten the cheek of a 
woman nine months pregnant intending 
to harm and knowing and having reason to 
believe that such imputation will harm 
the reputation of the complainant and the 
Police employed at Char Maniar and that 
you thereby committed an offence punish- 
able under s. 500, Indian Penal Code, and 
within my c.gnizance. 

It has been submitted on behalf of the 
petitioner that these charges are defective. 

Under s. 199, Indian Penal Code, whoever 
by words...... o makes or publishes any 
imputation concerning any person, intend- 
ing to harm or knowing or having reason 
to believe that such imputation will harm 
the reputation of such person is. said to 
defame that person. 

The person concerning whom the imputa- 
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tion is made, whom it is intended to harm in 
his reputation, and who in consequence is 
defamed is the same throughout. 

There is confusion in these charges be- 
tween the complainant and the Police force 
at Char Maniar in relatian tothe various in~ ° 
gredients of the charge. 

It is charged that the complainant was 
defamed by imputations made concerning 
the Police force at Char Maniar, and that 
the reputation intended to be harmed was 
that of the complainant and the Police force, 

It is obvious that charges so framed do 
not conform to the requirements of the de- 
finition. 

The defects seem to have originated in a 
failure to appreciate Explanation 2 to the sec- 
tion and the principles applicable when the 
words making the imputation appear to be 
general expressions but the complaint is 
that they are directed against a particular 
individual. 

The Explanation in my opinion is intend- 
ed toinclude a company or an association 
or collection of persons as such within the 
word “personas used in the definition so 
that the latter should not be limited to indi- 
viduals. 

In a case in which the Explanation is pro- 
perly called into use the identity of the 
company or association or collection of 
persons must be maintained throughout 
with reference to the imputation said to 
have been made concerning them as such 
with the intention of harming their repu- 
tation so that thereby they are defamed. 
An imputation concerningea company or - 
association of persons as such—and the last 
two words of the explanation are most 
material to its correct application—cannot 
by virtue of this Explanation justify a charge 
of defaming an individual, and a charge 
cannot combine the explanation with the 
definition for such a purpose. Nor does it 
carry the matter any further to state as has 
been done by the charges in this case that 
the complainant was a member of the Police 
force at Char Maniar. 

The charges seem to have assumed that 


“the Police force at Char Maniar is an associ- 


ation or collection of persons such as the 
Explanation contemplates, but without ex- 
pressing any definite opinion on the point, 
as it does not directly arise, I have con- 
siderable doubt whether such a view is 
correct. Aldridge v. Barrow (8) which is 
some authority on the point was a civil 
(8) 34 C. 662; 11 ©. W. N. 680, - 
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suit but that. would not appear to affect 
the principle (vide the observations of 
Fletcher Moulton, L. J.in Jones v, Wullon & 
Co (9). . 

In this case the petitioaer is charged 
with having defamed an individual. The 
imputationsin the charges are general ex- 
pressions assuming that they concern the 
complainant. This would appear to be the 
case notwithstanding the reference in the 
first to the District Magistrate and the 
duroga, because neither of these officers, 
who are capable of identification if the in- 
vestigation referred to in the charge is 
specified, which has not been done, is the 
complainant in the case, As regards the 
secoud charge though no one is referred 
to by name or by reference to his office in 
the imputations charged the nature of the 
imputations is indicative of the fact that 
an individual may be meant. 

lt may be that the general nature of the 
imputations has led to the confusion in the 
charges. There is no necessity for that to 
have occurred. s 

The cardinal rule is, that the offence con- 
sistsin using language which others know- 
ing the circumstances would reasonably 
think to be defamatory of the person com- 
plaining of and injured by it [Per Lord 
Loreburn, L. C.,.in Hulton v. Jones (10)] Lord 
Shaw of Dunfermline in his speech cited 
Bourke v. Warren (11) in which Abbott, C.J. 
said:—‘The question for your considera- 
tion is whether you think the libel desig- 
nates the plaintiff in such a way as to let 
those who knew him understand that he 
was the person meant. Itis not necessary 
that all the world should understand the 
libel]; it is sufficient if those who know the 
plaintiff can make out that he is the person 
meant.” 


Following upon the rule so laid down it 
becomesa matter of comparative indiffer- 
ence whether the words are general or refer 
to a specific individual, but lest this be 
taken too literally I should explain that it 
may be that an individual is as much de- 
famed by the words apparently only of more 
general application as by words referring 
to him byname. The test is thatformulated 
by the learned Judges whose observations I 
have quoted. å 


(9) (1909) 2K. B 444at. p. 460; 78 L. J.K. B. 937; 
101 L. T. 330: 25 T. L. R. 597. |. 

10) (1910) A. © 20; 79 L. J. K, B198; 101 L. T. 831; 
ôt 8. J. 116; 26 T. L. R. 198. ` 

(11) (1826) 2 Oar. & P, 307. 
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A very good instance ofa case where de- 
famatory matter may appear only to apply 
to a class of individuals yet, if the descrip- 
tidns in such matter are capable of being, 
by innuendo, shown to be directly applic- 
able to any one individual cf that class an 
action may be maintained by such indi- 
vidual in respect of the publication of such 
matter, is to be found in Le Fanu v. Maleolm- 
son (12). The defamatory matter is 
too long to be reproduced here seriatim; 
all that I need guote is a passage from 
the judgment of Lord Coltenham, L. O.— 
“Tf a party can publish a libel so framed as 
to describe individuals, though not naming 
them, and not specifically describing them 
by any express form of words, but still so 
describing them that itis known who they 
are, as the jurors have found it to be here. 
and if those who must be acquainted with 
the circumstances connected with the party 
described may also come to the same con- 
clusion, and may have no doubt that ‘the 
writer of the libel intended to mean those 
individuals, it would be opening a very ' 
wide door to defamation, if parties suffer- 
ing all the inconvenience of being libelled 
were not permitted to have that protection 
which the law affords. If they are so de- 
scribed that they are known to all their 
neighbours as being the parties alluded 
to; and ifthey are able to prove to the satis- 
faction of a Jury that the party writing the 
libel did intend to allude to them, it would 
be unfortunate to find the Jaw in a state 
which would prevent the party being 
protected against such libels;” and the 
following passage which is to be found 
inthe judgment of Lord Campbell:--- 


“The first objection which has been relied 
on by the Counsel for the plaintiff in error, 
who certainly has argued the case with his 
usual ability, and has brought forward all 
the arguments that learning and talent 
could supply; the first objection is that this 
libel applies to a class of persons, and that, 
therefore, an individual cannot apply it to 
himself. 

“Now Iam ofopinion that that is contrary 
to all reason, and is not supported by any 
authority. It may well happen that the 
singular number is used; and where a class 
is described, it may very well be that the 
slander refers to a particular individual, 
that is a matter of which evidence is to þe 


(12) (1848) 1 H. L. O. 637; 8 Ir. L. R, 418; 13 L. T, 
(0.5) 61; 9 E. R. 910; 73 R. R, 213, 
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determine whether, when a class is referred 
to, the individual who complains that the 
slander applied to him is, in point of fact, 
justified in making such complaint. That 
is clearly a reasonable principle, because 
whether a manis called by one name, or 
whether he is called by another, or whether 
he is described by a pretended description 
of a class to which he is known to belong, 
if those who look on, know well who is 
aimed at, the.very same injury is inflicted, 
the very same thing is in fact done as would 
be done if his name and Christian name 
were ten times repeated.” 

The confusion of ideas which these charges 
disclose makes it impossible for a proper 
trial to be held. To give but one instance 
the question of the relevancy of evidence 
- will be approached -from a different stand 
point ifthe charges stand as drawn or if 
‘they are drawn as they should be in ac- 
cordance with the principles applicable to 
the case. I.may even go so far as to say 
that there has been no trial at all of the 
petitioner for having defamed the complai- 
nant, for a trial on these charges cannot be 
said to have been such a trial. 

In the circumstances the evidence and the 
merits generally have not been gone into. 
As I appreciate the situation there should 
be a new trial upon charges properly 
drawn, and in that view I ought to express 
no opinion on the merits even had they 
been fully argued. The question is as to 
the form the final order should take, as to 
_ which I havenow heard learned Counsel for 
the parties. . 

The order will be that the conviction and 
.sentences by the Sessions Judge, Faridpur, 
_ be set aside and I direct that the case be 
re-tried by the District Magistrate, Farid- 
pur, or by such Subordinate Magistrate to 
whom he may assign the ease, other than 
Babu A. R. Bose, Sub-Divisional Magistrate 
of Faridpur, before whom the previous trial 
was held, - 

Z. K. l Conviction set aside; 

Re-trial ordered. 


In re PERUMAL NATOK. 
laid before the Jury, and the jurors are to 
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MADRAS HIGH COURT. 
CRIMINAL Reviston Case No. 91 or 1925. 
CRIMINAL Revision Preririon No. 85-0r 

1925, 

February 17, 1925. 
Present:—My. Justice Devadoss and 
Mr. Justice Wallace. 
` In re PERUMAL NAICK—Accusrp— 
PETITIONER. 

Criminal Procedure Code (Act Vv of 1898), s. 190— 
Penal Code (Act XLV of 1860), s. 211—False charge 
of dacoity before Village Magistrate—Case struck off 
on Police report—Charge by Police of false ane 
tion, legality of--Complaint—-Procedure. 

‘An offence under s. 211 of the Penal Code is a non- 
cognizable one, and the Police are not empowered to 
investigate into it of their own accord, and to prefer 
a charge in respect of it. 

Accused made a complaint toa Village Munsif of a 
dagoity having been committed in his house, mention- 
ing certain persons as having taken part init. The 
Police on investigation reported the case to be false, 
and the Sub-Magistrate to whom the papers were sent 
struck the case off hisfile. The Police then -put ina 
charge-sheet against the accused before the Sub- 
Divisional Magistrate for an offence under s. 211 of 
the Penal Code: 

Held, that it was open either to the persons alleged 
to have taken part inthe dacoity or tothe Village 


` Munsif, or to any Police Officer, to prefer a complaint 


against the accused under s. 190 of the Cr. P. C., in 
which case the Magistrate before whom the cofaplaint 
was made could take the case on his file.after taking a 
sworn statement from the complainant, but that the 
Police could not start proceedings of their own 
accord, and that, consequently, the proceedings must 
be quashed as illegal. 


Petition, under ss. 435 and 439 of the Cr. 


P. CG, 1898, praying the High Court to 


revise the proceedings of the Court of 
Second Class Magistrate, Satur, dated the 
22nd January 1925, in R. ©. No. 1 of 1925. 
Mr. K.`©S. Ramabhadra Iyer, for the 
Petitioner. ; 
The Publie Prosecutor; 


ORDER.— This is an application to 
quash the proceedings, now pending before 
the Sub-Magistrate of Satur, on the ground’ 
that no complaint was filed in the case to 
enable the Magistrate to take proceedings 
against the petitioner. The petitioner made 
a statement to the Village Munsif of Mela 
Raja Kularaman, that a “dacoity was com- 
mitted in his house and mentioned certain 
persons as having taken part in the dacoity. 
‘The Village Munsif forwarded the complaint 
to the Police, who held an investigation 
and reported the.case as false. The Sub- 
Magistrate of Srivilliputiur to whom the 
papers were scent, accepted the referred 
charge-sheet and struck the case off his 
file. The Police put in a charge-sheet 


for the Crown. 
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before the Sub-Divisional Magistrate of 
Sivakasi, against the petifioner for an 
offence under s. 211, Indian Penal Code. 
The Sub-Divisional Magistrate transferred 
the case to the Second Class Magistrate of 
Satur. The contention of the petitioner is 
that there is no complaint from the Second 
Class Magistrate of Srivilliputtur, who 
acted on the referred charge-sheet of an 
offence under s. 211 and, therefore, the pro- 
ceedings are illegal. 

Without expressing an opinion on that 
contention, we are satisfied that this is not 
a case in which the Police could start pro- 
ceedings of their own accord, The offence 
under s. 211 is a non-cognizable one, and 
the Police are not empowered to investi- 
gate into a non-cognizable offence, and 

- charge the petitioner. It is open either to 
any of the accused in the alleged dacoity 
case or to the Village Munsif, or any Police 
Officer, to prefer a complaint unders. 190. 

. Cri Pi C., in which case the Magistrate 
before whom the complaint is made may 

take the case on his file after taking a 

sworn statement from the complainant. Such 

a course was not adopted in this case. 

We think the proceedings before the lower 


Court are illegal and they are hereby 
quashed. 
V. N. V. Proceedings quashed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL RernRENCE No. 32 or 1925. 
August 13, 1925. 

Present :—Mr. Dalal, J. C. 
EMPEROR—-PROSEOUTOR 

h © Versus 

Nawab NISAR ALI KHAN AND OTHERS— 

f ACCUSED. . 

Criminal Procedure Code {Act V of 1898), ss. 145, 
146 -U. P. Land Revenue Act (111 of 1901), s. 40 (2) - 
Order under ss. 145, 140, Cr. P. C.—-Mutation in favour 
of opposite party-—Restitution. 

An order under s. 145 or s. 146 of the Cr. P. ©. does 
not interfere with an order ~subsequently made by the 
Revenue Authorities under s.40 ofthe U.P. Land 
Revenue Act making over possession of the property 
. tothe party in whose favour an order of mutation has 
been passed. I£ the opposite party wins the muta- 
tion case at a subsequent stage, the Revenue Court 
has power to grant restitution to him. fp. 399, col. 2.] 

Reference made by the District Magis- 
trate, Bahraich, under s. 438.of the Cr. 
P. C. by his order dated the 8th July 1925. 

Pandit Gokaran Nath Missra and Mr. S. 
N. fizwai, for the Crown. i 

Messrs. Niamat Ullah and Ghulam Hassan, 
for the Respondent, 
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ORDER,—Section 145-proceedings com- 
menced on the 2156 of January 1924 and 
to-day onthe 13th of August 1925, I shall 
certainly not revise them. A competent 
Court has passed orders under s. 40 (2) 
of the Land Revenue Act that out of the ` 
two claimants Nawab Nisar Ali Khan and 
Sardar Mohammad Ali Khan the landed 
property shall be made over to Sardar. 
Mohammad Ali Khan. The order of the 
Magistrate either under s$. 145 or under s. 146 
does not interfere with this order under 
s. 40 of the Land Revenue Act. Iam well 
satisfied that Mr, Thomas did not by his 
order of Ist June as Magistrate make over 
any possession to Sardar Mohammad Ali 
Khan. The possession has been made over to 
Sardar Mohammad Ali Khan under s. 40 sọ 
if Nawab Nisar Ali Khan wins his mutation 
case at any stage, the Revenue Court will 
have power to grant restitution. 

This.disposes of the matter as regards 
revenue paying property. There are two 
other properties, the subject of-dispute :— 

(1) There are to kothis. | 

(2) Three immambaras one parti land 
and a karbala in addition to the revenue 
paying land. The parties are agreed here 
as regards those that they may continue in 
the possession of the party actually in 
possession’ at presént. Itappears that one 
kothi-is in the possession of Sardar Moh- 
ammad Ali Khan and the rest in the posses- 
sion of Nawab Nisar Ali Khan. The 
parties are in such possession because 
the manager allowed this possession. This 
possession shall continue. There is no 
prospect of any breaking of heads with 
respect to this property and there is no 
reason, therefore, to set aside the Magis- 
trate’s order of lst June 1925, 

There is a large amount of money col- 
lected by the Tahsildar of Nanpara as 
Manager of the estate during the long period 
of the litigation. At one time it amounted 
to 1 lakh 31 thousand and possibly it 
has since increased. As regards that par- 
ticular amount the order of the Magistrate 
appeais to be that it shall be made over 
to Sardar Mohammad Ali Khan. This 
opinion is arrived at on a decision as to 
title to revenue paying property and it 
will not be be just that this sum should be 
made over to either party until their claims 
have been definitely decided at last by the 
highest revenue tribunal. I, therefore, add 
to the order of Ist June 1925 of the Magis- 
trate that the cash collected by the Tah- 
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sildar of Nanpara shall not be made over 
to any party until the mutation claim has 
been finally decided in the Revenue Courts. 
When the claim is finally decided by the 
highest Revenue Court, the successful party 
“may apply to the Magistrate concerned for 
delivery of the money. This procedure 
will enable the opposite party if so inclined 


to go to the Civil Court and obtain attach-. 


ment. I may repeat that the money in the 
custody at present of the Tahsildar of 
Nanpara shall not be made over to either 
party until all the conditions fixed by me 
above have been complied with. 

Hither party may apply to the Magistrate 
having jurisdiction for the investment of 
the money in the hands of the Tahsildar of 
Nanpara. 

I think these orders will satisfy: the 
parties. The order of the Magistrate dated 
“lst dune is amended only so far as the 
case is concerned, othewise there has beén no 
interference. Let the papers be returned. 

Z. K. l Papers returned. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision No. 10 or 1924. 
February 27, 1924. 

Present :—Mr, Baker, J. O. 
RAHIMANSHAH AND ANOTHER— AGCUSED— 
APPLICANTS 
versus 
EMPEROR—Oppostts Parry. 

Penal Code (Act XLV of 1860), s. 99—Private 
defence—Plea, whether can ‘be raised in Appellate 
Court—Right, when can be exercised. 

It is open to an accused person to raise the plea of 
private defence in the Appellate Court even though i 
was not taken before the Trying Court where he 
altogether denied the offence, but the plea cannot help 
him when his object in causing the injury was not to 
save himself but to beat his assailant and when it 
was not necessary for the purpose of self-defence to 
have inflicted the injury actually caused. 

Yusuf Husain v. Emperor, 44 Ind. Oas, 675; 40 A. 284; 
16 A. L. J. 169; 19 Cr. L. J. 371, and Veerana Nadan 
v, Emperor, 15 Ind. Cas. 310; (1912) M. W. N. 404; 11 
M. L. T, 251; 13 Or. L. J. 470, referred to. 

Revision of an order of the Additional 
Sessions J udge, Balaghat, dated the 7th Janu- 
ary 1924, in Criminal Appeal No. 2 of 1923. 

Mr. P. C. Dutt, for the Applicants. 

Mr. G. P. Dick, for the Crown. 


ORDER.—The facts of this case are 
that the applicants have been convicted 
under s. 325, Indian Penal Code of causing 
grievous hurt toone Rakhdia by beating 
him and breaking both his arms and were 
sentenced to four months’ rigorous imprison- 
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ment anda fine of Rs. 25 each. The con- 
viction and sentence were confirmed on 
appeal by the Additional Sessions Judge, 
Balaghat. The accused apply for revision 
on the grounds first that they are protected 
by the right of private defence and secondly 
that in any case they should be given the 
benefit of s. 562 Cr. P. CO. as was recom- 
mended by the Second Class Magistrate who 
first tried thecase and who submitted the 
proceedings to the Sub-Divisional Magis- 
trate under s. 349, Cr. P. O. 

As regards the plea of private defence, 
this was not taken before the Trying Court 
where the accused altogether denied the 
offence. Assuming this defence to be open 
to them asit may be on the rulings in 
Yusuf Husain v. Emperor (1) and Veerana 
Nadan v. Emperor (2) the present is not a 
case of private defence: The argument is 
that the accused were defending one Jaman 
a Musalman, who was being beaten by 
Mhars. But the evidence is that the 
accused pursued and beat the Mhars 
and their object was not to save Jaman 
but to beat his assailants. In any case it 
was not necessary in order to defend Jaman 
that the accused should beat the com- 
plainant so severely as to break his’ arms, 

The plea of private defence will, therefore, 
not assist the accused. As to s. 562 the 
Second Class Magistrate who tried the case 
originally thinks that because a fight took 
place between both parties this section 
should be made use of, This section was 
applied to Jaman because he was himself 
somewhat severely injured in the fight 
which took place between the Musalmans 
and Mhars : : 

In the last paragraph of his judgment 
the learned Additional Sessions Judge has 
pointed out that the accused themselves re- 
ceived no provocation. Their assault was, 
therefore, deliberate and though they may 
have been actuated by a desire to help 
Jaman their guilt is not the less serious. 

Rakhdia must have been beaten with con- 
siderable force for both of his arms to be 
fractured. 

In these circumstances I see no reason for 
interference. The applications are dis- 
missed and the applicants who are on bail 
must serve the remainder of their sentence. 

G, R. D. Applications dismissed. 


(1) 44 Ind. Cas. 675, 40 A. 284; 16 AVL. J. 169; 19 
Or. L. J.-371. 

(2) 15 Ind. Cas. 310; (1912) M. W. M, 404; 11M. L, 
T, 251; 13 Or, L, J. 470. 
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MADRAS HIGH COURT, 
Seconp Civit APPEALS Nos. 593 to 600 AND 
1459 To 1466 or 1923. 

December 3, 1924. 

Present:— Mr. Justice Ramesam 
and Mr. Justice Venkatasubba, Rao. 
ANNAMDEVULA TATA alias 
VENKATARAYUDU AND oTHERs— 
DEFENDANTS—APPELLANTS 
versus 
Khan Saheb Khwaja AHAMADULLA 
KHAN SAHIB BAHADUR AND ANOTHER 


PLAINTIFFS— RESPONDENTS, 
Landlord and tenant—Suit by landlord against 
tenants as trespassers—Occupancy rights, plea of— 
Burden of proof—Appeal, second—finding of fact. | 


Where in a suit by the landlord to eject a tenant. 


from the lands held by him, the tenant sets up a 
defence that he hasa right of permanent tenancy in 
the lands, the onus of proving that he has such 
right lies upon the tenant. [p. 402, col. 2.] 

{nthe Presidency of Madras when a tenancy com- 
menees under aterminable contract there. is nothing 
to prevent the landlord from ejecting the tenant at the 
end of the term from the lands which have been let to 
him. [p. 403, col. 2.) 

Where in a suit for damages for use and occupation 
by a landlord, on the footing that the defendants were 
holding over and were trespassers in law, the latter 
plead “permanent rights of occupancy, the burden of 
making out occupancy rights lies on the defendants, 
tp. 402, col. 1.) 

Seturathan Iyer v. Venkatachala Goundan, 56 Ind. 
Cas. 117; 43 M. 567; (1920) M. W. N.GL; 27 M. L.T. 
102; IL. W. 399; "38 ML L. J. 476; 22 Bom. L. R. 578; 
18 A. L. J. 107; 25 O. W. N. 435; ITL A. 76 (P. C) 
and Naina Pillai Marakayar v. "Ramanthan Chettiar, 
82 Ind. Oas. 226; 47 M. 337; (1929A. I. R. (P. O.) 65; 19 
L, W. 259; 23 A.L. J. 130; JIM. L. T. 10; (1924) M. 
WN. 293; 46 M. L. J. 546; 10 O. & A. L. R. 464; 28 O. 
wW, N. 809: 511: A. 83; L. R.5 A. (P. ©.) 33 (P. 0), 
relied on, 

: Where the tenants by muchilikas undertook to 
surrender the lands at the end of the term, and there 
was constant change of tenants and enhancement of 
rent, and alienations by the tenants were few in number 
and of ‘recent times: 


Held, that a finding that the tenants had no occu- 
pancy rights was justified and that the High Court 
would not in second: appeal interfere with the finding. 
[p. 402, col. 2.] . 

Chockalinga Pillai v. Vythealingag Pundara 
Sunnady, 6 M.H. C.R- 164, Suryanarayana v. Patanna, 
48 Ind. Uas, 689; 41 M. 1012; 45 L A. 299; 25 M. L. T. 
30; (1915) M. W. N. 859; 23 O. W. N. 273; 9 L. W. 126; 
L9G. L.J. 153; 1U. P. L. R. (P.O) 11; 36 AL L. J. 
585; 21 Bom. L. R, 547; (1919) M. W. N. 463 (P. C.), 
Upad ‘aishtu Venkata Sastrulu v. Divi Sethar omudu, 
5l Ind. Qas. 304; 43 M. 166; 46 I. A. 123; 17 A. L.J. 

725; 87 M L.J. 42; 21 Bom. L. R. 925; 26 M. L. L. 175; 
506. L. J. ddl: 10 L. W. 633; 24C. W.N. 129; 2 U. P. 
L. R. (P. Q.) 16 (P. C.), and Nainu Pillai Mar akayar v 
Ramanathan Chettiar, 62 Ind, Cas. 226; 27 M. 337; 
ae I. R. (P. G.) 65; 19 L. W. 259; 22'A. L. J. 130: 

4 M. L. T. 10; (Toad) M W. N. 293; 46 M. L. J. 546; 10 

0. & A. L. R. 464; 23 0. W. N. 809; 51 I. A. 83; L. R. 5 
A, (P. 0) 33 (P. G.), relied on, 

Bhadrayya v. Venkataratnam, 11 Ind, „Cas. 545; 21 
ME L. J. 803; 10 M. L. T. 54, held, no longer law. 
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- plaintiff and the defendants 
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ING. A. Nos. 593 to 600 oF 1923. 

Second appeals against.the decrees of the 
Court of the Subordinate J udge, Rajah- 
mundry, in A. S. Nos. 51, 49, 52,53 and 56 
of 1922 and against the decrees of the Court 
of the Additional Subordinate Judge, 
Rajahmundry, in A. S. Nos. 17,14 and 15 
of 1920, preferred against those of the 
Court of the Additional District Munsif, 
Rajahmundry, in O. S: Nos, 121, 114, 123, 
129, 122, 118, 115 & 116 of 1918 respectively, 

"ING. A. Nos. 1459 To 1466 oF 1928. 

Second appeals against the decrees of the 
Court of the Subordinate Judge, Rajah- 
mundry, in A.S. Nos. 57, 44, 46 and 45 of 1922, 
43 of 1922, 55 of 1922, 48 of 1922 and 47 of 
1922, respectively preferred against. those 
of the Court of the Additional ‘District 
Munsif,, Rajahmundry, in O. S. Nos. 120, 
111, 124 and 128 of 
1918 respectively. 

Mr. A. Krishnaswami Tyer, for the Ap- 
pellant. 

Messrs. C. V. Anantakrishna Iyer and 
C. Rama Row, for the Respondents, 
` JUDGMENT.—tThese second appeals 
arise out of a batch of suits filed to recover 
damages for use and occupation in respect 
of the two villages of Kadiyam and 
Jogurapad in the Godavari District. The 
Courts below gave decrees in favour of 
‘file these 
appeals. 
“The two villages though. situate within 
the ambit of the zemindari of Pittapore had 
a history of their own apart from the 
zemindart. They were granted in Fasli 
1148 (or 1748) by or on behalfof Asoof 
Jah alias Nizumulmulk, the first Nizam of 
Hyderabad. They were regarded as exclud- 
ed from the assets of the zemindari at the 
time of the Permanent Settlement in 1802 
and continued to be held by the grantee’s 
successors as inam. In -1856, they were 
resumed by the Government "for reasons 
not clear but not material. Thus, they 
did not get the benefit of the inam Settle- 
ment in 1862 but continued to be held by 
the grantees on ryotwari tenure, The de- 
fendants or their predecessors were the 
tenants of the villages. In 1900, the as- 
sessment payable to Government was 
enhanced asa result of the re-survey and 
re-settlement in which the plaintifis were 
regarded as the pattadars of the villages, 
No rents were admittedly collected from the 
tenants from 1906 to 1910. In. 1910, notices 
to quit were issued to the tenants but in 


tos. - 
vain. In 1917 the present suits were filed 
for damages for use and ‘occupation on the 
footing that the defendants were holding 
over and are trespassers in law. | 

The defendants pleaded that they had 
permanent occupancy rights, that they were 
_ not trespassers and, therefore, are not liable 
to pay damages (as opposed torent). They 
also pleaded that, as they did not pay rents 
for 19 years, the suits are barred by limita- 
tion. They admitted the payment of assess- 
ment due to Government, This must be 
presumably on behalf of the patiadar. 

On second appeal, objection has been 
taken by the respondent, that, in some of 
the secondappeals—those in which the value 
did not exceed Rs. 500—no second appeals 
lie. It is unnecessary to decide the point, 
though we think the objection is well-found- 
ed, It is admitted that the objection cannot 
apply to all the cases and the merits must 
be gone into. 

“The only point practically argued in the 
second appeals is that the trial of the suits 
relating to Jagurupad has been seriously 
prejudiced by their being consolidated with 
the suits relating to Kadiyam, that there is 
substantial difference between the two 
villages in the matter of the relations 
between the landlord and tenants and the 
Courts below were prejudiced by the facts 
relating to Kadiam which, it is admitted, 
are more favourable to the landlord in 
certain respects. We say this is the only 
point argued, for, all other points discuss- 
ed in argument . are subsidiary to and 
jllustrative of this. As to Kadiam, no doubt 
the appellants argued that they have acquir- 
eda title by adverse possession but we do 
not think this argument is tenable in view 
of the points taken up in the written state- 
ments, The suit relating to Jagurupad are 
three in number and their second appeals 
are S. A. Nos. 593, 596 and 597, and the Vakil 
for the appellants has strenuously argued 
that these second appeals should be sent 
back for fresh findings. Before this point 
is dealt with, it will be convenient to state 
. the fact and findings about both the villages 
and dispose of the other second appeals. 

The Courts below held that, as the suit 
villages are ryotwari villages, the burden 
of making out occupancy rights lay on the 
appellants relying on Seturathan Iyer 
y. Venkatachala Goundan (1), In this connec- 

(1) 56 Ind. Cas. 117; 43 M. 567; (1920) M. W. N. 61; 
27 M. L. T. 102; 11 L W. 399; 38 AL L. J. 476; 22 Bom. 
Ta. R. 578; 18 A, L, J. 707; 25 G. W. N. 485; 47 1L AL 76 
(P. O). 
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tion Naina Pillai Marakayar v. Raman 
nathan Chettiar (2) may also be mentioned 
as laying down (page 341*) :—" It cannot 
now be doubted that when a tenant of lands 
in India, in asuit by his landlord to eject 
him from them, sets up a defence that he 
has a right of permanent tenancy in the 
lands, the onus of proving that he has such 
rights is upon the tenant”. 

This is not denied for the appellants. The 
Courts below found that Kadim lands 
were being held under muchilixas for terms 
of years, X seriesof 1875, N series of 1666, M 
series of 1891. The last set of muchilikas 
covered the period terminating with June . 
1896. In all these muchilikas, the tenants 
undertook to surrénder the lands at the end’ 
of the term and must, therefore, be con- 
sidered as re-admitted as tenants under the 
next succeeding set of muchilikas, They 
also found that there was constant change 
of tenants in the village of Kadiam and 
that there were also enhancements of 1ents. 
The District Munsif found that rents con- 
tinued tobe paid by the tenants after 1896 
upto 1906, in respect of both the villages. 
But the Subordinate Judge found that the 
payment of rent has been practically prov- 
ed up to 1900 only. We allowed reference 
to the documents and evidence in detail 
to see if there is any mis construction of a 
document or a mis-statement of fact by the 
lower Appellate Court. But none has been 
established. The tenants latterly began to 
alienate the holdings but it was found 
these were all after 1900. They are 
sixteen in number for Kadiam and of 
the years 1902-1806 except one in 1912, 
As to Jugurupad, they were five in 
number and are of the. years 1902, 1905-1207, 
Some improvements said to have been 
effected by the tenants were also stated and 
considered by “the Courts below. After 
stating the facts common to all the cases, 
the District Munsifstated the facts prov- 
ed in respect of each case separately and 
the Subordinate Judge has not re-stated 
them as it would be only a repetition. On 
the facts summarised as above, they found 
that no rights of occupancy have been made 
out by the ryots. The Vakil for the ap- 


(2) 82 Ind. Cas, 226; 47 M. 337; (1924) A. 1. R, (P. O 
65; 19 L. W. 259; 22 A, L. J. 130; 34 M. L. T. 10; (1924) 
M. W. N. 293:46 M L.J. 546; 100. & A. L. R. 464; 
28 0. W.N. 809; 51 I. A.83; L.R. 5 A. (P. 0.) 33 
P.O). 

*Pago of 47 M,— [Id] 
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p3llants argued that the facts are similar 
to those in Seturathan Iyer v. Venkatachala 
Goundan (1) more particularly in Juguru- 
pad. We -do not agree with him. In 
that case there were 43 alienations found 
ranging from 1859 to 1896—as opposed to 
the much smaller number in the present 
cases which are all after 190)—-when the 
Government enhanced the assessment and 
consequently the landlord neglected the 
collection of rents. The Courts below have 
considered all the circumstances that may 
be relied on in favour of the tenants and 
have come to a conclusion on a question of 
fact with which there is not the faintest 


shadow of justification for interference. In- 


particular the effect of the muchilikas of 
Kadiam containing a clause that the 
tenant shall surrender at the end of the 
term may be stated—a, fact totally absent in 
Seturathan Lyer v. Venkatachala Goundan 
(1). In Suryanaryana v. Patanna (3), Sir 
John Edge stated (at page 1016*): “By these 
documents of tenancy the defendants or 
their predecessors-in-title agreed with the 
inamdars to quit possession of their hold- 
ings on the determination of the term for 
which the lands were let to them, and 
without claiming any jerayati right in the 
lands”. (at page 1021*) “By the muchilikas 
which were executed by the defendants 
respectively or their predecessors-in-title 
the term for which the lands were let to 
them was specified; it was admitted that 
they held no jerayati rights and they 
agreed to quit the lands at the end of 
their term ‘it has been 
proved that, when these tenancy agreements 
were entered into and the defendants or 
their predecessors-in-title were let into 
possession under them, any of the lands 
were, or had been; held by a ryot with a 
permanent right of occupancy”. In Upad- 
rvaishta Venkata Sastrulu v. Divi Setha- 
ronudu (4), Viscount Cave observed (page 
1701) each of these agreements contained a 
declaration by the tenant to the effect that 
except the right of cultivating the land 
for a year under the agreement he had no 

(3) 48 Ind. Cas. 689; 41 M. 1012; 45 I. A. 209; 25 M. 
L T. 30; (1918) M. W. N. 859; 23 C. W. N. 273: 9 L: W. 
128; 29 0. L. J. 153; 1 U. P. L. R. (P. C) 14; 36 M. L. 
E of Bom. l. R. 547; (1919) M. W. N. 463 
(4) 51 Ind. Cas. 304; 43 M. 166; 46 I. A. 123; 17 A. L. 
J. 723; 31 M. L. J. 42; 21 Bom. L. R. 925; 26 M. L. T. 
175; 30 C. L. J. 441; 10 L. W. 633; 24 0. W. N. 129; 2 
U. P. L. R. (P. O.) 16 (P. €). 

*Pages of 4] M. —[Ed,] 
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other right whatever thereto and accorda 
ingly that he agreed to the landlord (the 
plaintiff) taking possession of the land at 
the end of the year of tenancy without any 
relinquishment hy the tenant. Page 173*, 
“When the defendants were admitted as 
tenants, they severally declared (as stated 
above) that they had no right of occupancy 
except such as was given to them by the 
tenancy agreements”. In Naina Pillai 
Marakayar v. Ramanathan Chettiar (2), it 
was observed at page 3547: “In 1831, some of 
the tenants of the temple’s endowed lands, 
apparently all of them, agreed amongst 
themselves to cultivate jointly the endow- 
ed lands of which they were tenants, and 
they executed and delivered to the Col- 
lector, who was then the manager of the 
temple and its endowments, a muchilika 
by which they took the endowed lands for 
a term from Fasli 1241. That muchilika 
is absolutely inconsistent with any of the 
tenants having then any right of perma- 
nent occupancy in any of the endowed lands 
of the temple and with their believing that 
they had any right of permanent occupancy 
inany of thé temple’s lands. In 1870 Sir 
C. H. Scotland, C. J., held that when a ten- 
ancy in the Presidency of Madras com- 
menced under a terminable contract there 
was nothing to prevent the landlord from 
ejecting the tenant at the end of the term 
from the lands which had been let to 
him”, thus approving of Chockalinga Pillai 
v. Vythealinga Pundara Sunnady (5) which 
isthus still good law except where abrogat- 
ed by Legislature (I of 1908) as to lands in 
estates. MZ 

We are of opinion the appellants have no 
case as to Kadiyam lands and the Kadiyam 
appeals fail and are dismissed with costs. 

It isargued as to Jugurepad that the 
facts are different that there were no term 
muchilikas, that there was only one 
muchilika (R) in 1864, that a summary 
suit against the tenants in 1869 for accept- 
ance of a tendered muchiliku failed as is 
seen in (Exs. E and IV). These facts have 
been stated by the Courts below who 
also find that, nevertheless the tenants 
continued to pay rents till 1900, that there 
were enhancements in 1883, that the origi- 
nal two families who held in 1864 became 
three families in 1869. In 1874, another 
family was added (lx. 21) and a fifth 

© 6 M. H. C. R. 164. EE eras 
~*Page of 43 M~ [Ia] bi ih 
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family (Ganesula) has since been added. 
The District Munsif recorded all the evi- 
dence in one suit on the agreement of the 
parties, though later on it was objected to, 
In his judgment (para. 24) he says “In ad- 
dition to what has been discussed above, 
I consider it proper to examine in detail 
the facts relating to each case to afford no 
room to suppose that the case of any in- 
dividual defendant is prejudiced by joint 
trial”. In para. 43, he states the facts re- 
lating to Jugurepad separately. The Sub- 

ordinate Judge takes up Jugurepad sepa- 

rately in para, 19 and states all its 
facts separately until towards the end of 
the paragraph where the facts common 
to both the villages were re- stated- for 
Jugureped. In para. 20 the alienations 
have been separately grouped for both the 
villages. In para. 21, the improvements 
were stated and the only evidence ex- 
pressly referred to related to Jugurepad 
and it was held that the building of small 
cattle shéds and granaries cannot þe accept- 
ed as acts indicative of rights of perma- 
nent occupancy. It Seems to us that not 
only all facts and circumstances in favour 
of the tenants have been stated and con- 
sidered by the Courts below but every 
possible effort has been made to make it 
clear that the facts of the two villages 
have been kept separate in their minds. 
It is impossible to hold that the defendants 
suffered the smallest prejudice by the joint 
trial. Itis true that, in Jagurepad, there 
are no term muchilikas, the changes of 
tenants are fewer. But the tenants have 
not shown that new tenants came in as 
alienees of former tenants and not as new ad- 
missions by the landlord. We may observe 
that the case of Bhadrayya v. Venkata- 
ratnam (6) cannot be regarded as good 
law after Naina Pillai Marakayar v. 
Ramanathan Chettiar (2). It is also true 
that there is only one enhancement. In 
our opinion these facts are enough to ne- 
gative occupancy rights but if we can con- 
ceive that other Judges may come to a 
different opinion if sitting as Judges of 
fact, still there is no justification for i- 
terference with the findings of the Towi 
Appellate Court in second appeal. We 
“are also of opinion, the Jugurepad second 
appeals also fail and are dismissed with 
costs. 

Y. N. V. Appeals dismissed. 


Z. K. 
(8) 1] Ind. Oas. 545; 21 M, Ja J. 803; 10 M, L. T. Bd, 
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BHAGWATI PRASHAD W. LALL BAHADUR. 


[90 I. O. 1925] 
OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 215 or 1924. 
July 15, 1925. 
Present:—Mr. Simpson, A. J. C. 
BHAGWATI PRASHAD—PLAINTIFF 
— APPELLANT 
VETSUS 
LALL BAHADUR—Derexpaver— 
RESPONDENT, 

Hindu Law—Joint family--Alienation- Antecedent 


debi, existence of—Appeal, second—Finding of fuct-~ 
Recitals in deed, value of, i - 

The question whether an antecedent debt did or did 
not exist isone of fact and cannot be agitated in 
second appeal, The fact that the lower Appellate 
Court has declined to accept the recitals in the deed of 
transfer as evidence of the existenee of an antecedent 
debt, does not vitiate its finding as to the existence of 
such a debt. [p. 405, col. 1.) 

Under ordinary cireumstancesand apart from Statute, 
recitals in deeds can only be evidence as between the | 
parties to the conveyance and those who claim under 
them. Such recitals cannot by themselves be relied 


upon for the purpose of proving the assertions of fact 
which they;contain, [ibid.] : 


Nanda Lal Dhur Biswas v, Jagat Kishore Acharjya 
Chowdhuri, 36 Ind. Cas. 420; 44 ©. 186; 20 M. L. T. 335: 
81 N. L. J. 563; (1916) 2? M. W. N. 336; 4 L. W. 458; 18 
Bom. L. R. 868; 14 A. L. J. 1103; 24 ©. L. J. 487; L.P. 
L. W. 1; 21 0. W. N. 225; 10 Bur. L. T. 177; 33L A. 
249 (P. C.), followed. 

Second appeal against the decree of 
the Subordinate Judge, Sultanpur, dated 
the 26th February 1924, reversing that of 
the Munsif, Sultanpur, dated'the 24th No- 
vember 1923. 

Mr. Naimullah, for the Appellant. 

Mr, G. N. Misra, for the Respondent. 

JUDGMENT.—This isa second appeal, 
It raises no question of law. The suit was 
one for foreclosure of a mortgage, and the 
defence was that the property mortgaged 
belonged to the joint Hindu family, and 
that the money was not advanced either 
for family necessity, or for antecedent debt. 
It has been found in fact that the property 
was ancestral. The deed in suit is dated 
the 17th October 1911. The items set forth 
in the deed are as follows: — 

1. Rs. 150 usufructuary mortgage, dated 
13th July 1909. 

2. Rs. 56-13 an unregistered bond dated 
14th January 1910. i 

3. -Rs. 61-3 an unregistered bond dated 
23rd April 1910: 

. Rs..23 a parcel loan. 
5. Rs. 36 rent of 1317F and I318F, 
6. Rs. 48 paid in cash. 


In the plaint it is not stated even if the 
land isancestral. It appears, however, that 
the plaintiff, by verbal replication, set up 
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antecedent debt for the five items.. The 
cash item, of course, could not be said to 
be antecedent debt. Apparently, no plea 
has ever been taken of family necessity. 


The Court of Trial found Items Nos, 2, 3, 4, . 


and 5 proved tobe antecedent debt, and 
gave adecree accordingly. The total of 
those four items is Rs.177, but the interest 
brought the amount up to Rs. 692, and a 
foreclosure decree was given for this sum. 
The defendant appealed to the learned 
Subordinate Judge, and the plaintiff filed a 
cross-objection. The cross-objection related 
to the usufructuary mortgage of Rs, 150. 
It was dismissed. “The appeal related to 
the four Items Nos. 2,3,.4 and 5. It suc- 
ceeded, and plaintiff's suit was dismissed 
on a finding that antecedent debt was not 
proved for any of these fouritems.  Plaint- 
iff comes here in second appeal. 

The appeal relates to the. usufructuary 
mortgage, and to the Items Nos. 2, 3, 4 and 
5. Ag [ have said, it raises no question oflaw. 
The question whether antecedent debt 
existed is one of fact. It is suggested that 


a point of law arises because the learned ' 


Subordinate Judge declined to accept 
the recitals in the deed as evidence of 
antecedent debt, but in doing so he com- 
mitted no error of law. The point was 
dealt:with by the Privy Council’ in Nanda 
Lal Dhur Biswas v. Jagat Kishore Acharjya 
Chowdhuri (1). That was a case of aliena- 
_ tions by a widow. but the principle is 
. thesame, It was said, (page) 195*): 

“Itis well-established, that such recitals 
cannot by themselves be relied upon for 
the purpose of proving the assertions of 
fact which they contain. Indeed it is 
obvious that if such proof were permit- 
ted, the rights of reversioners could always 
be defeated by the insertion of carefully 
prepared recitals. Under ordinary circum- 
stances’ and apart from Statute, recitals in 
deeds can only be evidence as between the 
parties to the conveyance and those who 
claim under them.” 

The learned Subordinate Judge, therefore, 
fell into no error of law. in rejecting the 
recitals as evidence. He considered the 


evidence before him, and he found as a> 


matter of fact that none of those items 
was proved to be an, antecedent debt. 
© (1) 36 Ind. Cas. 420; 44 O. 186; 20 M. L. T. 335; 31 
AL L. J. 583; (1916) 2 M. W. N. 336; 41, W. 458; 18 
Bom. L. R. 868; 14 A. L. J. 1103; 24 C. L., J. 487; 1 P. 
L. W.1; 210. W. N. 925; 10 Bur. L. T, 177; 431 A. 
249 (P. C.). 4 
*Page of 44 C.--[Ed.] 
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405. 
These findings are binding upon me in 
second appeal, and they were sufficient for 
the disposal of the appeal before him and 
of the cross-objection. | 

The appealis dismissed with costs. 

ZK Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decree No. 1235 
oF 1922. 

April, 27, 1925. 

Present:—Mr. Justice Suhrawardy and 
l Mr Justice Duval. i 
DURLAV CHANDRA CHOWDHURI 
AND OTHESS—DEFENDANTS-——A PPELLANTS 
: versus i 
JAMIRUDDIN AHAMED CHOWDHURI 
AND OTAERS—PLATNTIFTS— RESPONDENTS, 
Bengal Patni Taluks Regulation (VILI of 1819), s. 11 
(1), (2)—Bengal Tenancy Act (VIII of 1885), ss. 107, 
195 (e)—Patni lease—Sub-lease, validity of—Zemindar, 
rights of. ; n 

Where a person having purchased the patni in 
execution ofa rent-decree under the Bengal Ténancy 
Act sues for possession on the determination of the 
defendant's tenancy by service of notice under s. 167 
ofthe Act the rights of the plaintiff as patnidar | 
under the Bengal Patni Taluks Regulation are not 
affected in view of the provisions of s. 199 (e) of the 
Bengal Tenancy Act. |p. 406, col. 2.] f 

Sundari Dassee v. Mudhoo Chunder Sircar, 14 O. 
592: 7 Ind. Dec. (x. s.) 392 and Kristo Das Laha vy. 
Jatindra Nath Basu, 14 Ind. Cas. 115; 16 ©. W. N. 561, 
relied ‘on. : f 

The mere mention of a right to create .a sub-lease in 
the patni lease does not vest the painidar with a 
higher right than is granted to him under the Patni 
Law. [p. 407, col. 2.] 4 

Sub-clause (2) of s. ll of the Bengal Patni Taluks 
Regulation VIII of 1819 requires that in order that the 
zemindar should be bound by the sub-lease created by 
the patnidar, and to defeat the zemindari right to hold 
the tenure of his creation answerable in the state in 
which he created it for his rent, the patni lease niust 
confer on the patnidar the right to create such an 
under-tenure as will bar this indefeasible right of the 
zemindar. |ibid.] f i 

Appeal againsta decree of the Addi- 
tional District Judge, Dinajpur, dated the 
20th of February 1922, affirming that of 
the Subordinate Judge of that District, 
dated the 18th of February 1921. 

Messrs. B. Chuckerbutty, Girija Prasanna 
Sanyal and Babu Indu Prokas Chatterjee, 
for the Appellants. | 

Babus Joges Chandra Roy and Asita- 
ranjan Ghose, for the Respondents. g 

-JUDGMENT.—This appeal by the 
dar patnidars raises important questions 
‘yelating to the rights of the gemindar ag 
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. 
against the darpatnidar. The predecessor 
of the plaintiff-respondent granted a patni 
settlement tocne Lakshmi Narain in 1293 
PB, S. in respect of three mouzas. The rent 
reserved was Rs. 256 a year Of two of 


these mouzas Lakhsmi Narain granted in - 


1303 to one Masraf Ali, now represented by 
defendant No. 9, a darpatni lease on a 
yearly rentof Rs. 228.. Lakshmi Narain 
died leaving four sons defendants Nos.10 
` to 13. In 1321 defendants Nos. 12 and 13 
executed a darpatni lease in favour of one 
Madan Mohan of their share in the third 
mouza on a yearly rent of Rs. z0. In 1322 
the other two sons of Lakshmi, the de- 
fendants Nos. 10 and 11, granted a darpatni 
lease in respect of their shares in the 
third mouza Mahabasi to their own sons de- 
fendants Nos. 1 and 2 for a yearly rent of 
Rs. 20. Plaintiff's case is that his prede- 
cessor had obtained a decree against the 
patnidar for arrears of rent in execution 
of which the patni was sold and purchased 
by the decree-holder’ When attempting 
to collect rent the plaintiff discovered the 
existence of the darpatni leases and served 
the darpatnidars with. notices under a. 
167 of the Bengal-Tenancy Act. In the 
| present suit the plaintiff seeks to avoid the 


darpatnis on the grounds, first, that as in- 


cumbrances they have been annulled and, 
secondly, that they are liable to be set 
aside as fictitious and benami transactions. 

The Trial Court found that the service 
of notice under s. 167, Bengal Tenancy Act 
was not proved but held that under the 
Patni Law the leases were not binding on 
the plaintiff. It further found that the 
two leases in favour of Madan Mohan and 
defendants Nos. 1 and 2 were fictitious 
and not bona fide. Madan Mohan did not 
appeal against this decree and on the ap- 
peal by the other defendants the learned 
District Judge agreed withthe Trial Court 
in all its findings. This second appeal 
is by the defendants Nos. |, 2 and 9 re- 
presenting two of the three darpatnis 
defendants Nos. 1 and 2's darpatni interest 
being alleged to be in respect of the share 
of Mouza Mahabashi held by two sons of 
Lakshmi Narain and defendant Nos, 9's 
interest being in the other two mougzas. 
With regard to the darpaini held by de- 
fendants Nos. land 2 the finding of the 
fact of both the Courts is that it is a 
benami and fictitious one. This finding of 
fact cannot be assailed in second appeal 
- „and the appeal by these defendants must 
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stand dismissed. As regards Masraf Ali's 
darpaini the question of law raised has ta 
be examined and determined. 

Mr. Chuckerbutty has said all that can 
be said on behalf of the appellants. 


It is first contended that the plaintiff 
having purchased the patni in execution 
of a rent-decree obtained under the Bengal 
Tenancy Act, the provisions.of the Patni 
Regulation VII of 1819 do not apply in 
this case which must be governed by the 
Bengal Tenancy Act. It is also pointed 
out that the plaintiff himself has treated 
the case as coming under the Tenarcy 
Act and based his claim for possession 
on the determination of appellant's tenan- 
cies by service of notice unders. 167, Bengal 
Tenancy Act. It is accordingly argued 
that service of notice under s. 167 not 
having been proved the plaintiff's suit 
must fail, Itis further maintained that 
the defendant's tenancies are protected 
interests within the meaning of s. 160 (g), 
Bengal Tenancy Act. This latter argu- 
ment is founded on the recital in the patni 
patta to the effect that the patnidar 
would be “ entitled to make a gift or sale 
or grant darpatnt and sepatni settlement, 
ete.”; and there can be no question that 
if the relation between the parties is 
goverreli by the Bengal Tenancy Act and 
nothing more the defendant's tenure must 
be deemed to be a ‘protected interest’ 
having been created under the express 
permission given in the patni. lease as re- 
quired by cl. (g) of that section. In sup- 
port of this view reference may be made 
to Bidhumukhi v Asmatullah (1), where the 
tenure concerned was a sepatni created by 
a darpatnidar and the provisions of the 
Tenancy -Act were, on the authority of 
Mohamed Abbas Mondal v. Brojo Sundari 
Debia (2) rightly applied. But the Bengal 
Tenancy Act does ‘not in view of the pro- 
visions in s. 195 (e) affect the rights of 
patnidars under the Patni Regulation and 
so the rights of the parties have to be 
determined under it. The plaintiff has 
doubtless in the present case based his 
cause of action of the Bengal Tenancy Act, 
but if his right to recover possession is 
found to exist under some other provision 
of law it would be sacrificing substance to 
form to deny him such right: see Sundari 


D 36 Ind. Cas. 669; 210. W. N. 829; 240. L.J, 
(2) 18 O. 360; 9 Ind. Dec. (x. s.) 240. 
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Dassee v. Mudhoo Chunder Sarkar (3). For 
the course that commiends itself to us we 
have the authority of Kristo Das Laha 
v. Jatindra Nath Basu (4), where under 
similar circumstances the provisions of 
the Patni Regulation were held applicable 
to a case arising from a sale unler the 
Bengal Tenancy Act. We accordingly pro- 
pose to examine the law as laid down by 
the Regulation as affecting the rights of the 
parties. 

The preamble to the Regulation declares, 


among the objects of the enactment, the’ 


objects “to define to relative rights of 
zemindars and patni talukdars”. In s. 1 
this object with reference to the under- 
leases by the patnidar is thus amplified :— 
“Tt has accordingly been deemed necessary 
to regulate and define the nature of the 


property given and acquired on the creation ` 


of a patni taluq as ahnve described, also to 
declare the legality of the practice of under- 
letting in the manner in which it has heen 
exercised by patnidars and others, estab- 
lishing at the same time such provisions as 
have appeared “calculated to protect the 
under-lessee from any collusion of his im- 


mediate superior with the zemindar or. 


others, for his ruin, as well as to secure the 
just rights of the zemindar on the sale 
of any tenure under the stipulations of the 
original engagements entered into with 
him”. To secure the last object it is en- 
acted in the second caluse of s.3 that the 
patni talukdars are “to possess the right 
of letting out the lands composing their 
taluks in any manner they may deem most 
conducive to their interests; and any engage- 
ments so entered into by such talukdars 
_ with others shall be legal and binding be- 
twean the parties to the same, their heirs 
and assignees: Provided, however, that no 
sush engagements shall operate to the 
prejudice of the right of the zemindar to 
hold the superior tenure answerable for any 


arrear of his rent, in the state in which he - 


granted it, and free of all incumbrances re- 
sulting from the act of his tenant’. Section 
11 partly qualifies the stringent rule con- 
tained in the above proviso. The first 
paragraph of the Ist clanse of s. 11 does 
not helo us as it applies to sales held 
under the rules of the Regnlation. The 
second paragraph of that clause runs thus 
“No transfer by sale, gift. or otherwise, 
no mortgage or other limited assign- 

(3) 140. 592; 7 Ind. Dee. (x. s.) 392. 

(4) 14 Ind. Cas, 145; 16 O, W, N, 561, 
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ment, shall be permitted to bar the 
indefeasible right of the zemindar to hold 
the tenure of his creation answerable in the 
state in which he created it for the rent, 
which is in fact his reserved property in 
the tenure, except the transfer or assign- ' 
ment should have been male with a condi- 
tion to that effect, under express authority 
obtained from such zemindar.” The first 
paragraph defines the right of the zemindar 
as against the transferee or sub-lessee of 
the patniday in case the sale of patni is 
held under the Regulation. The second 
paragraph states the general right of the 
zemindar as against the transferee or the 
sub-lessee in all cases; otherwise this sub- . 
clause would appear redundant. It accord- 
ingly becomes necessary to construe the 
words ‘condition to that effect.” The phrase 
‘to that effect’ occurs also in the lst sub- 
clause where it means to make incumb- 
yances as are mentioned in that sub-clause. 
In the 2nd sub-clause the phrase ‘to 
that effect’ must by logical interpretation 
mean to make such transfer by sale, etc., as 
to bar the indefeasible right of the zemin-. 
dar to hold the tenure of his creation 
answerable in the state in which he created 
it for the rent of the tenure. It demands 
something more than mere license to 
create sub-leases by the patnidar, a right, 
as has been observed in Kristo v, Jotindro 
(4) reserved to the painidar by the Regu- 
lation itself, and the mere mention of 
such right in the patni lease does not 
vest the patnidar with a higher right than 
is granted to him under the Patni Law. 
The sub-clause, therefore, requires that in 
order that the zemindar should be bound 
by the sub-lease created by the patnidar, 
and to defeat the zemindar’s right to hold > 
the tenure of his creation answerable in the 
state in which he created it for his rent, 
the patni lease must confer on the patnidar 
the right to create such an under-tenure 
as will bar the above indefeasible right of 
the zemindar. It looks anomalous that in 
the case of sale under the Regulation an 
incumbrance created under a stipulation in 
the written engagement conferring on the 
patnidar the right to create itis protected 
whereas if the zemindar acquires the patni 
in any other way a more stringent condition 
is necessary to make the incumbrance 
binding on him. But the law can only be 
construed as it stands. 

It is, however, argued on behalf of the 
appellant that the 2nd sub-clause above 
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quoted contemplates cases of complete 
transfer such as transfer by gift or sale, 
except mortgage, and not leases which are 
transfers of a part of the interest of the 
patnidar. Learned Counsel, however, has 
not been able to assign any such meaning 
to the word ‘otherwise’ following the words 
transfer by sale, gift or to the words ‘other 
limited assignment’ in that sub-clause as 
to exclude leases. In our judgment the 
above expressions include also a lease 
which is a transfer or limited assignment. 
If this construction is not correct, under 
the 2nd clause of s. 3 above quoted no 
engagement (including a lease) by the patni- 
dar shall operate to prejudice the right of 
‘the zemindar to hold the patni tenure as it 
originally existed answerable for any arrear 
of rent. In any view, therefore, we hold 
that the darpatni created by the patnidar 
Lakshmi Narain in favour of Masraf Ali 
is of no avail as against the plaintiff. It is 
not necessary in this connection to consider 
the 2nd clause of s. 11 which deals with 
rent—farming leases, the authority to grant 
which should also have been ‘specially trans- 
ferred’, it being neither party's case that this 
clause has «ny application in the present 
suit. 

The result of the above considerations is 
that thé darpatni leases created by Lakshmi 
Narain are not binding on the plaintiff and 
he is entitled to obtain possession of the 
mouzas in the state in which they were when 
the patni lease was granted. In this view 
wé hold that the decision of the Court be- 
low is correct and this appeal should be dis- 
missed with costs: 


Z. K. Appeal dismissed. 


— 
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DUNYA SINGH AND OTHERS—DEFENDANTS 
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versus 
GANGA DHAR—Puaixtirr— 
i RESPONDENT. 
Contribution—Property belonging to deceased person 
recovered by some of his heirs—Suit by other heirs to 
recover their share—Liability to pay proportionate 
share of costs, 
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Some of the heirs of a deceased person brought a 
suit to recover his estate from a person who claimed 
to be entitled to it under the terms’ of a Will left by the 
deeeased and the suit was eventually compromised, 
the heirs heing allowed to take possession of the 
estate on payment to the claimant of a certain sum 
of money, which under the circumstances of the casc 
was not unreasoneble. Subsequently . the remaining 
heirs of the deceased brought a suit against those 
heirs who had recovered the estate of the deceased for 
their share of the estate: i 

Held, that the plaintifs were entitled to their share 
in the estate of the deceased only on payment to the 
defendants of their proportionate share of the sum 
which the defendants had spent in the former litigation 
for the purpose of obtaining possession of the estate. 
{p. 410, col. 1.j 

First appeal from the judgment and decree 
of the Additional Sub-Judge, Lucknow,’ 
dated the 26th November 1923. 

Mr. Ali Zaheer for Mr. Rajeshwari Prasad, 
for the Appellants. ; 


Mr. L. S. Misra, for the Respondent. 


JUDGMENT.—Thbis is the defendants’ 
appeal from the decree of the Additional 
Subordinate Judge of Lucknow, dated the 
26th November 1923. The property in suit 
belonged to one Jang Bahadur Singh. On 
his death his sister's son, Shamsher Bahadur 
Singh, obtained mutation of names in his 
favour and entered into possession of the 
estate of Jang Bahadur Singh, Shamsher 
Bahadur Singh produced a Will alleged to 
have been executed by Jang Bahadur Singh 
in his favour under which he claimed title 
to the whole estate. The Court of Revenue 
accepted the Will and ordered mutation of 
names in his favour as already mention- 
ed.’ Thereupon the defendants-appellants 
brought a suit for possession of the entire 
estate of Jang Bahadur Singh as against 
Shamsher Bahadur Singh on the ground that 
title to that estate had devolved on them 
and some other persons arrayed as defend- 
ants by the law of inheritance. The suit 
was eventually compromised and the present 
appellants obtained possession of the pro- 
perty in terms of that compromise on pay- 
ment of a sum of Rs. 7,300 to Shamsher 
Bahadur Singh. 

The plaintiffs to the present suit are pur- 
chasers from Nage Singh, Narpat Singh, 
Sheo Singh and Subba Singh of one moiety 
of the estate of Jang Bahadur Singh under 
two sale-deeds dated the llth March 1921 
and the 17th March 1921. The other moiety 
admittedly belongs to the defendants-appel- 
lants. The defence to this simple suit 
proceeded on numerous and various 
grounds. The pedigree showing the rela- 
tionship of the vendors of the plaintiffs was 
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disputed. The sales were challenged as 
opposed to public policy, a custom was set 
up to the effect that the succession devolv- 
ed per stirpes and not per capita, plea of 
ves judicata was raised, Jang Bahadur 
Singh’s Will in favour of Shamsher Bahadur 
Singh was also put forward and finally in 
this Court an additional defence was raised 
that the sale-deeds of the llth March 1921 
and the 17th March 1921 were invalid under 
cl. (e) of s. 6 of the Transfer of Property 
Act. All these defences were more or less 
insisted upon in the course of the arguments 
advanced in this Court in support of the 
appeal but except two they were all dis- 
posed of by mein the course of the argu- 
ments and I heard the respondent's Counsel 
in reply only on those two grounds. 

On the question of the pedigree, the find- 
ing of the Court below is absolutely un- 
assailable. Apart from other evidence the 
pedigree is supported by the admission of 
the present appellants in the previous suit 
and I hold that it is fully proved. 

On the question of custom, reliance is 
placed upon a passage in the statement of 
Sheo Singh (P. W. No. 9). The learned 
Additional Subordinate Judge has consider- 
ed that statement carefully. Tam of opinion 
that that statement is neither definite nor 
sufficient to prove the alleged custom. The 
only other evidence on which ‘reliance was 
placed is the statement of Gangadin, one 
of the appellants in that case.. In the 
absence of any other reliable and independ- 
ent evidence Gangadin's statement cannot 
be accepted as sufficient proof of the custom 
in question. In agreement with the Court 
below I hold that the custom is not prov- 
ed. 

On the question of res judicata, much 
need not be said. The plaintiff's vendors 
were parties to the previous litigation but 
they were discharged on a compromise 
having been reached between the plaintiffs 
of that suit and Shamsher Bahadur Singh. 
There is no question of the applicability 
of the rule of res judiczta on those facts. 

As to the Will of Jang Bahadur Singh, 
the Court below has discussed the evidence 
now produced by the defendants carefully 
aud fully and in agreement with the opinion 
of that Court I hold that that Will is not 
proved. 

The additional ground of appeal was not 
pressed. 

It now remains to consider the two 
grougds which were seriously pressed on 
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behalf of the appellants. The first of them 
is that the sales of the llth March 1921 
and the 17th March 1921 were opposed to 
publie policy. The arguments submitted 
with reference to this ground preceeded on 
the lines that the earlier sale-deed is for 
asum of Rs, 500 only out of which only 
Rs. 50 were paid in cash before the Sub- 
Registrar. The second sale is for a sum 
of Rs. 200 out of which Rs. 140 only were 
paid. The value of the share sold in each 
case was about Rs. 30,000. These facts 
show that the sales were merely gambling 
transactions and unconscionable. As to 
the value of the property the evidence is - 
not clear. Some of the-witnesses say tbat 
the sales were merely gambling transactions | 
and uneonscionable, the entire estate of 
Jang Bahadur Singh was worth between a 
lac and eighty thousand rupees. The 
evidence, however, shows one thing clearly 
enough that there were incumbrances of the 
value of over Rs. 40,000 and that besides those 
incumbrances Jang Bahadur Singh was 
heavily indebted. In the circumstances, 
therefore, it might well be considered that 
it was not a gamble but a prudent trans- 
action on the part of the parties thereto. 
The argument of the learned Counsel is, in 
my opinion, entirely negatived by the 


decision of their Lordships of the Privy’ ` 


Council in the case of Bhagwat Dayal Singh 
v. Debi Dayal Sahu (1). J, therefore, . 
reject this ground of appeal. 

The second ground urged was that the 
present defendants recovered the estate for 
the benefit of themselves and the entire 
body of heirs from the hands of a tres- 
passer on payment Rs. 7,300 as part of the 
compromise and Rs. 295 as costs of the suit 
and that they are entitled to a contribution 
in proportion to the share, that is, 4/9th 
decreed to the plaintiff by the Court below. 
Iam of opinion that this ground prevails. 
There is no evidence, indeed there is no 
defence, that the terms of the compromise 
were in any manner intended to injure 
the interests of the other heirs to the 
estate of Jang Bahadur Singh. Every 


‘thing points to the reasonableness of the 


compromise. Shamsher Bahadur Singh had 
a Will in his favour which was accepted as 
genuine by the Court of Revenue. He had 
also possession of the estate sanctioned by 
the order of mutation made in his favour 

(1) 35 O. 420; 7 ©. L. J. 335; 12 ©, W. N. 393; 18 M. 


L. J.109;5 A. L. J. 184; 14 Bur. L. -R. 49; 3 M. L. T 
344; 10 Bom. L. R. 230; 35 I A. 48; (P. O3. | 
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by the same Court. He had also challeng- 
ed the pedigree on which the then plaintiffs 
relied to establish their relationship with 
Jang Bahadur Singh, The value of the 
property asadmitted in the pleadings of 
that suit was Rs. 80,000. I hold, therefore, 
that the present appéllants reasonably in- 
curred the expenditure of Rs 7,545 for 
recovering the entire estate from the hands 
of Shamsher Bahadur Singh. The plaint- 
iff, who now desires to recover 4/9th share 
of that estate, must contribute to the coats 
of the previous recovery of the estate. ; 

I, therefore, order that the plaintiff shall 
“pay to the defendants appellants a sum of 
“Rs. 3,375 within,six months from this date, 
otherwise his suit shall stand dismissed- 
with referénce to the properties now under 
appeal. I maintain the order of costs in the 
Court below but as regards the costs in this 
Court I direct that in any event the plaint- 
iff-respondent shall pay to the defendants- 
appellants such costs as are taxable in 
relation to the sumof Rs. 3,375 only. The 


decree of-the Court below will be modified - 


in the light of the preceding order. 


Z K, Decree modified, 


MADRAS HIGH COURT. 
Seconp CIVIL APPEAL No. 773 oF 1923, 
aor. October 21, 1924, i 
` Present: —Mr. Justice Devadnss, 
K. N. KRISHNASWAMI 
BHAGAVATHAR—Dezrenpant No. 4— 
APPELLANT 
versus 
N. A. THIRUMALAI IYER 
.AND OTHERS—DEFENDANTS—-RESPONDENTS, 
Mortgage—Prior and subsequent mortgagees—Suit by 
prior mortgagee—Puisne mortgagee not made party— 


Sale in execition of mortgage-decree—Surplus proceeds - 


after discharging prior mortgagee's claims—Puisne 
mortgagee, right of, whether confined to sale of property 
—Right to surplus proceeds in prior morigagee's suit — 
Attaching creditor, rights of—Civil Procedure Code 
(Aet V of 1908), O. XXXIV, rr. 1, 18. 

Where a prior mortgagee makes a puisne mortgagee 
a party to his suit and brings the property to sale, the 
puisne mortgages can only proceed against the balance 
of the sals-proceeds in Court after satisfying the claim 
of the prior mortgages. His right of suit against the 
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mortgagor is' taken away by his being made a party to 
the suit of the prior mortgagee. But where a puisne 
mortgagee is not madea party to the suit, a sale in 
execution of the prior mortgagee's decree cannot affect- 
his title. In sucha case he hasan option either to 
proceed against the mortgaged property by bringing 
it to sale or to proceed against the sale-proceeds in. 
Court in the prior mortgagee’s suit after satisfying 
the claims of the prior mortgages. [p. 41], col. 2.] 

Case-law reviewed. ~ 

Although r. 1 of O. XXXIV of the C. P.O. requires 
all puisne mortgagees to be brought on the record in 
a prior moftgagee’s suit, r. 13 of the Order does not 
restrict the right of a puisne mortgagee, not made a 
party to the suit, to claim any amount in Court on the 
ground that he has an interest in the mortgaged pro- 
perty. [p. 41-4, col. 1.1 

The right ofa subsequent’ mortgagee to the sale- 
proceeds of the mortgaged property is only subject to 
that of the prior encumbrancer, but he hasa prior 
claim over any simple money ‘creditor and the mort- 
gagor. A simple money creditor who attaches the 
money in Court attaches itas the property of the 
mortgagor and the mortgagor certainly is not entitled 
tothe money in Court in preference -to the mort- 
ea debt he is liable to.discharge. [p. 415, 
col. 1. ANO A < 


Second appeal against a decree of the 
Court of the First Additional Subordinate 
Judge, Madura, in Appeal Suit No. 6 of 


1922 (A. S. No. 220 of 1921, on the file of the -` 


District Court, Madura), preferred against 
that of the Court of the District Munsif, 
Madura Town, in Original Suit No. 66 of 
1920. - 


Messrs, S. Varadachariar and K. 8, 
Jaya Rama Iyer, for the Appellant. 

Mr K.V. Krishnaswamy Iyer, for the Re~ 
spondents, : 


` 


JUDGMENT.—Defendants Nos. 1 to 3 
mortgaged their property on 24th April 
1912 by two deeds in favour of defendants 
Nos 5 and 6 and defendant No. 7. First de- 
fendant executed a third mortgage in favour 
of the plaintiff on 5th September 1916. De- 
fendants Nos. 5 and 6 brought O. S. 
No. 3 of 1908 impleading the 7th de- 
fendant-second mortgagee and obtained a 
mortgage decree. The third ‘mortgagee, 
the plaintiff, was not a party to that suit. 
The property was sold in October 1919 
and was purchased by the dth defendant 
for Rs. 20,000. The lst and 2nd mortgagees 
defendants Nos. 5and 6 and 7 were paid 
the amount due on the martgages. Eighth 
defendant who had obtained a money- 
decree against defendants Nos. 1 to 3 
attached the surplus amount in Court and 
was paid by a cheque for Rs. 4,545. The 
plaintiff attempted to prevent the &th de- 
fendant from cashing the cheque but hig 


< 
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attempts weie of no avail, The money now 
in Courtis about Rs 1,000. The plaint- 
iff has brought this suit on his mortgage 
and prays that the amount due to him on 
his mortgage may .be paid out of the sum 
in Court and that the sth defendant be 
directed to pay back into Court the sum 
drawn by him and thatin the alternative 
the mortgaged property be sold for satis- 
fying his debt and also prays for a personal 
decree against defendants Nos. 1 to 3. The 
District Munsif gave a mortgage-decree in 
favour of the plaintiff and held that the 
plaintiff was entitled to the surplus’ in 
Court realized in execution of the uecree 
obtained by defendants Nos, 5 and 6, and 
that the 8th defendant must refund the 
amount drawn by him. Against this 
decree 8th defendant appealed. On appeal 
the Subordinate Judge held that the plaint- 
iff could only proceed against the property 
mortgaged to him and purchased by the 
Ath defendant and the proceeds of the 

sale held in execution of the decres in 
` favour of the defendants Nos. 5 and 6 were 
not subject to the mortgage right of the 
plaintiff and the amount remaining after 
meeting the claims of the Ist and 2nd mort- 
gagees, defendants Nos. 5,6 and 7 was the 
property of the mortgagor and,as such 
conld not be proceeded against by the plaint- 
iff. With regard to the amount in Court he 
held that it would be available to the plaint- 
iff in case he is unable to realize his debt by 
the sale of the hypotheca. Fourth defend- 
ant has preferred this appeal. 

The contention of Mr. Varadachari is 
that the sale proceeds in Court represent the 
mortgaged property and the plaintiff is 
entitled to proceed against the money in 
Court after the claims of the prior mort- 
gagees have been satisfied. The surplus 
proceeds of the sale are sufficient to meet 
the claim of the plaintiff. It is urged that 
inasmuch as the plaintiff was not a party 
to the suit of the prior mortgagees, his 
right to proceed. against the property is 
unaffected and -the proceeds in Court have 
been realized by the sale of the mortgaged 
property and the lien of mortgage right 
against the property attaches itself to the 
money in Court. Itis also urged that the 
plaintiff has an option either to proceed 
“ against the mortgaged property by bring- 
ing it to sale or to proceed against the sur- 
plus sale-proceeds in Court if the proceeds 
are sufficient to satisfy his claim. On 
the other hand, Mr. K. V. Krishnaswami 
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Iyer contends that the remedy of the puisne 
mortgagee who was not a party to the 
suit of the prior- mortgagee is only against 
the mortgaged property. He could either 
redeem. the prior mortgagees or ask for 
the sale of the property and bring the 
property to sale; but he cannot claim io . 
be paid out of the surplus sale-proceeds in 
Court as they are the property of the mort- 
gagor. He further contends that the sale 
was subject to the encumbrance of the 
plaintiff and what was sold represented. 
the interest ofthe prior mortgagees as well 
as that of the puisne mortgagee together 
with the equity of redemption and the 
puisne mortgagee should only look tothe ` 
purchaser for payment of his mortgage- 
debt and has noclaim against the surplus 
in Court as his mortgage has been included 
in the salein Court auction, 

What are the rights of the puisne mort- 
gagee whowas not a party to the suit and the 
execution proceedings under the prior 
mortgage? Ifthe prior mortgagee makes 
the puisne mortgagee a party and brings 
the property to sale, it is well settled that 
the puisne mortgagee could only proceed 
against the proceeds in Court after eatis- 
fying the claim of the prior mortgagee. In 
other words, his right of suit against the 
mortgagor is taken away by his being made 
a party to the suit of a prior mortgagee, 
Where a puisne mortgagee is not made a 
party to the suit of the prior mortgagee, 
does the puisne mortgagee lose-any of his 
rights which he had as a mortgagee? . 
When property is sold under a mortgage 
decree, what is sold is the interest of the 
mortgagor at the date of the mortgage on 
which the suit is brought. If the subse- 
quent mortgagees are made parties to the 
suit, the sale in execution of the decree 
would convey the interest of the mortgagor 
as it was at the date of the suit. In other 
words, what is sold under such a decree is 
the property of the mortgagor and the 
proceeds of the sale have to be applied in 
discharge of all the encumbrances and the 
mortgagees have to be paid in the order of 
priority. But the sale cannot affect the 
title of a mortgagee who has not been made 
a party to the suit. 

Section 75 of the Transfer of Property Act 
says that every second or other subsequent 
mortgagee has, so far as regards redemp- 
tion, foreclosure and sale of the mortgaged 
property, the same rights against the 
prior mortgagee or mortgagees as hig 
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mortgagor’ has against such prior mort- 
gagee or mortgagees and the same rights 
against the subsequent mortgagees as he 
has against his mortgagor. A puisne 
mortgagee has the right to redeem the 
prior mortgage or mortgages and has the 
right to bring the property of the mortgagor 
to sate and such asale will be subject tothe 
right of the prior mortgagee or mortgagees. 
Aprior mortgagee cannot,redeem the puisne 
mortgagee without his consent but if he 
acquires the equity of redemption, he will 
be entitled to redeem the puisne mortgagee. 
The plaintiff was not a party to O. 5. No. 3 
of 1918 and the sale in execution of the 
decree in that suit cannot take away the 
rights of the plaintiff as mortgagee. The 
contention of the appellant is that the 
plaintiff has an option either to proceed 
against the mortgaged property by bringing 
it to sale or to proceed against the sale- 
proceeds in Court after satisfying the 
claims of the prior mortgagees. The 
objection of the 8th defendant (respondent) 
is that the security for the debt cannot 
attach itself to the sale-proceeds in Court 
merely by the volition of the plaintiff; 
that the plaintiff's remedy is against the 
mortgaged property ; and that when that 
mortgaged property was sold, it was sold 
subject to the plaintiff's encumbrance and 
he could not by making an election proceed 
against the money in Court realized by sale 
in which his own mortgage was included. 
The contention that when property is 
sold in execution of a mortgage decree, it 
issold subject to all the mortgages on it, 
is based upon two stray observations in 
Chinnu Pillai v. Venkatasamy Chettiar (1). 
Mr. Justice Coutts Trotter (as he then was) 
laid down} two principles as governing the 
cases. ` The first is that what passes to a 
mortgagee is a right to sell the mortgagor's 
interest asit stood at the date of the 
mortgage subject only to this, that in his suit 
he must make all subsequent mortgagees 
-parties if he wishes the sale to be free of 
their encumbrinces, The other principle is 
that ofany number of mortgagees, the later 
can always redeem the earlier, but cannot 
be compelled:to do so and the earlier cannot 
redeem the laler except by consent. Mr. 
Justice Srinivasa Iyengar in the course of 
his judgment observed: “To the suit of 
the second mortgagee the plaintiffs were 
not made parties. The second defendant's 
| (1) 34 Ind. Cas. 507; 40 M. 77; 30 M. L. J. 347; (1916) 
1 M, W. N. 245; 19 M. L. T. 217, 
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position is, therefore, that of an assignee 
of the first two mortgages and of the 
equity of redemption subject to the charge 
of the plaintiffs.” At page 89%* he further 
observed: “The second mortgagee is en- 
titled to, and must bring a fresh suit against 
the purchaser in the first sale to. sell the 
property to the satisfaction of the second 
mortgage-debt subject to which the first 
purchaser took.“ Mr. K. V. Krishnaswami 
Iyer contends that these observations make 
it quite clear that the sale in execution of a 
mortgage-decree is subject to the mortgage 
in favour of a puisne mortgagee and, there- 
fore, the puisne mortgagee can only proceed 
against the property in the hands of the 
auction-purchaser and cannot proceed 
against the sale-proceeds in Court if a 
surplus remains after satisfying the claims 
of the prior mortgagee and that if it was 
possible to hold that the puisne mortgagee 
could proceed against the surplus assets in 
Court, the learned’ Judges would have said: 
so.’ I do not think this is the correct way 
of interpreting the decision. The question 
whether the puisne mortgagee could pro- 
ceed against the assets in Court was not 
raised before them. : Nor were they called 
upon to consider whether the puisne mort- 
gagee had any other right than that of 
proceeding against the mortgaged property. 
The question in that case was whether a 
puisne mortgagee could bring the property 
to sale after it was sold in execution of a 
decree obtained by a prior mortgagee. Mr. 
Justice Srinivasa Iyengar sets out the 
rights and liabilities of the mortgagees at 
the end of his judgment and the 7th prin- 
ciple he lays down is as follows:—"I£ the 
first mortgagee sues first without. making 
the second mortgagee a party, the second: 
mortgagee is not-affected and can bring his 
own action for sale making thé mortgagor 
a party, if there had been no sale in the 
first mortgagee’s suit, or if there had been 
a sale, making the purchaser a party in his 
capacity of the ultimate owner of the equity 
of redemption.” Reliance is also placed 
upon Mula Veetil Seethi v. Achuthan Nair 
(2). In that case a Full Bench of this 
Court held that the second mortgagee was 
entitled to the same rights as the first . 
mortgagee with reference to his security 
having regard to the nature of his mort- 
gage. After an exhaustive review of a 

(2) 9 Ind. Cas. 513; 21M. L. J, 213; 9M, L. T. 431; 
(1911) 1 M. W. N. 165. : 
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number of decisions, certain propositions 
were considered as established. ‘(1) A se- 
cond mortgagee is entitled to the same 
‘rights as the first mortgagee with reference 
to his security, having regard to the nature 
of the mortgage. (2) The purchase of the 
equity of redemption after the first mort- 
gage and the second mortgage both stand 
on the same footing with respect to their 
respective rights against the first mortgagee 
when they have not been impleaded in the 
suit instituted by him on his mortgage. 
(3) Those rights are unaffected by the suit 
of the first mortgagee to which they are 
not made parties and the decree passed 
therein and the-sale made in pursuance 
thereof. (4) The purchaser in sucha suit, 
whether it is a first mortgagee or a stran- 
ger, does not acquire the rights of, the 
mortgagor as at the date of the first mort- 
gage but only those that subsist in him at 
the date of the suit.” This decision does 
not support the contention that the only 
remedy of the puisne mortgagee is against 
the mortgaged property.’ The words used 
by Mr. Justice Srinivasa Iyengar in Chinnu 
Pillai v, Venkatasamy Chettiar (1) subject, 
to the charge of the plaintiffs at page e0* 
can only mean subject to such rights as 
thé puisne mortgagee has. It does not 
mean that the property is sold subject to 
the charge in favour of the puisne encum- 
brancer. ‘The expression is not tantamount 
to saying that the purchaser has undertaken 
to pay the subsequent encurabrancer but 
means that the purchaser buys the pro- 
perty subject to the rights which a puisne 
encumbrancer has in regard to that pro- 
perty. In applying case-law to the case 
before us, care should be taken not to take 
one or two sentences of a judgment, apart 
from their setting and give to them a 
meaning which the Judge who delivered 
that judgment did not intend to convey 
or did not think it would be capable of 
conveying. It should also be borne in mind 
when the decisions are sought to be applied 
to new facts to see in what connection and 
with reference to what facts the decisions 
or rulings were given. The contention of 
Mr. Krishnaswami Iyer is that these two 
decisions support his contention by their 
silence as to the right of the puisne mort- 
gagee to proceed against what is realiz- 
ed in execution of a decree’ obtained on 
a prior mortgage. I do not think that 
the Judges who decided them had that 
Page of 40 N.--|#d] si T 
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point argued before them nor do I think 
they intended to lay down the broad pro- 
position that the puisne mortgagee’s right 
is only to: proceed against the property in 
the hands of the purchaser. 

The facts in Barhamdeo Prasad v. Tara- 
chand (3) are these:—Certain immoveable 
property was mortgaged in May 1887 to 
the appellants in that case. The same 
property was mortgaged in September 1887 
to the respondents. Again in July 1889 
the property was mortgaged, to the appel- 
lants. The appellants brought a suit in 
1890 impleading the respondents and ob- 
tained a decree in execution of which the 
property was sold.. After satisfying the 
decree the sale-proceeds were deposited 
in Court. The appellants obtained a decree 
on their mortgage of 1889 without implead- 
ing the respondents as parties and in 
execution of that decree, without notice to 
the respondents they drew out of Court 
the surplus proceeds of the former sale. 
The respondents brought a suit in 1900 
and claimed the money’ in Court. The 
question was whether that suit was within 
time. Their Lordships of the Privy Council 
held that Art. 132 of the Limitation Act 
applied and that “The surplus sale-proceeds 
in execution of the previous mortgage- 
decree represented the security which the 
plaintiffs had under their mortgage of the 
19th September 1887, and did not cease to 
represent thatsecurity owing to the fact that 
Ram Burhamdeo Prasad and Ram.Sumran 
Prasad had wrongfully and in fraud of the 
plaintiffs drawn them out of the Court in 
which they had been deposited”. They also 
held that they were not against the view 
that there was a charge in favour of the 
plaintiffs in the hands of the appellants. 
Though the respondents were parties to the 
suit of the first mortgage, they did not 
take the trouble to appear. Notwithstand- 
ing that, their Lordships of the Privy 
Council held that the sale-proceeds in 
Court represented the-security which they 
had and, therefore, they were entitled to 
proceed against the surplus money 1n Court. 
This decision was on appeal from the deci- 
sion in Berhamdeo Pershad v. Tarachand 
(4) wherein two Judges of the Calcutta 
High Court differed as to the right of the 


puisne mortgagee to proceed against the 

(3) 21 Ind, Cas. 961; 41 ©. 654; 15 M. L. T. 62; (1914) 
M. W. N. 38; 12 A. L. J. 82; 18 O. W. N. 345; 19 0. L, 
J. 132; 16 Bom. L. R.89; 26M. L. J. 243; 41 1. A, 45 


(PÈ. C). 
(4) 33 C. 92; 9 C, W N, 989, 
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assets realized in execution of a decree in 
a prior mortgagee’s suit, and Sale, J., agreed 
with Henderson, J., in holding that when 
property is sold under a decree obtained 
by the first mortgagee the puisne encum- 
brancer has a right to follow the surplus 
sale-proceeds after the decree-holder’s claim 
has been satisfied. These two cases lay 
down that the rights of the subsequent 
mortgagee who is nota party to the mort- 
gage-decree under which the property is 
brought to gale is entitled to be paid out 
of the surplus sale-proceeds, if any, remain- 
ing after the decree-holder is paid. In 
Gobind Lal’ Roy v. Ramjanam Misser (5), 
Lord Macnaghten in delivering the judg- 
ment of their Lordships observed in deal- 
ing with the contention of the Counsel for 
the appellant that the puisne mortgagee 
should only look to the proceeds realized 
by the sale undera decree obtained by a 
prior incumbrancer: “That, however, in 
their Lordships’ opinion is not the necessary 
consequence of a sale under a decree ob- 
taiaed by a prior mortgagee against the 
mortgagor ina suit to which the puisne 
encumbrancers are not parties.” It follows 
from this that the remedy of the puisne 
mortgagee against the property is not 
taken away by a sale. 

It is well settled now that the puisne 
encumbrancer who is not a party to a mort- 
gage decree under which the sale is held 
can bring the property again to sale; and 
from the ruling in Gobind Lal Roy v. Ram- 
janam Misser (>), itis also clear that the 
right of such mortgagee can also be en- 
forced against the sale-proceeds in Court. 
After the consideration of a number of 
cases on the point, the Full Bench of the 
Oaleutta High Court held in Debendra 
Narain Roy v. Ramratan Banerjee (6), that 
a puisne mortgagee was entitled to sell the 
property secured by his mortgage where 
the property has been sold in execution of 
a decree obtained by the first mortgagee ina 
suit to which the puisne mortgagee was 
not a party. h 

In Padmanabh Bombshenvi v. Khemu 
Komar Naik (7), the facts were these: P 
held a mortgage on a-certain land belonging 
to the Ist defendant. The mortgage was 
not registered. M obtained a registered 
mortgage on the same property from the Ist 


(5) 21 C, 70; 20 I. A. 165; 17 Ind. Jur, 538; 6 Sar. P. 
C. J. 356; 10 Ind. Dec. (x. s.) 679 (P, C 

(6) 2L C. 599; 7 C. W, N. 766. 

0 18 B, 684; 9 Ind, Dec. (x, s.) 965, 
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defendant, M obtained a decree upon this 
mortgage and applied for sale. F inter- 
vened butb, his claim was rejected on the | 
ground that his mortgage was an unregis- 
tered mortgage. The land was sold by 
auction to the .4th defendant and the 
proceeds of the sale were applied partly in 
satisfaction of M’s claim and a further sum 
of Rs. 164 was paid to one S who had 
obtained a money-decree against the mort- 
gagor defendant No. 1. ‘I'he balance of 
Rs. 103 was paid into Court and subse- 
quently returned to No. 1. F sued for 
payment of his mortgage-debt out of the 
proceeds of sale or from defendants. The 
lower_Court held that the plaintiff could 
not be called upon to refund the money 
which had been paid to him out of the 
proceeds and the plaintiff had a cause of 
action only against the mortgagor and not 
merely forthe balance of Rs. 103-8-11 but 
for the whole claim. ‘The High Court held 
that F was in the position of a puisne 
mortgagee and as. second mortgagee he 
had a right over the balance in Court, 
Sargent, O. J., in delivering judgment of 
the Court observed: “Although plaintiff's 
earlier mortgage was postpoued-to that of 
defendant No. 4 by reason of its. non-regis- 
tration, the plaintiff still had the same 
rights over the balance as if he had been 
the second mortgagee in point of date, 
re The proceeds which are paid into 
Court after satisfying the*first encum- 
brance become payable first to the other 
encumbrancers (if any) and then to the 
mortgagee, and so itis virtually provided 
by s. 97 of the Transfer of Property Act 
which directs that ‘the residue is to be 
paid to the person proving himself to be 
interested in the- property sold.’ The 
learned Chief Justice relied upon the deci- 
sion of the Privy Council in Raja Kishendatt 
Ram v. Raja Mumtaz Ali Khan (8) to the 
effect that when the sale is effected. under 
a power of sale in the mortgage-deed, the 
mortgagee exercising such power is a 
trustee so far as the surplus proceeds are 
concerned and held that the Court was 
not ina better position than he. When the 
mortgagee exercises his power of sale, he 
sells it free pf encumbramces and the pur- 
chaser gets it free of all subsequent encum- 
brances. But when a Court sells the pro- 


(8) GT. A. 145; 5 C. 198; 50. L. R. 213; 1 Sar. P. C, 
J. 17; 3Suth. P. C. J. 687; Ratique & Jackson's P. G 
No. 58; 3 Ind. Jur, 426; 3 Shome L. R. 1; 2 Ind, Dec, 
(5. 5) (37 (P, C.) : 
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perty under a decree to which the subse- 
quent mortgagee is not a party, it does not 
sell it free of the subsequent encumbrances. 
But that does not alter the principle of 
the decision. . The attaching creditor in 
that case could not keep his hold on the 
money when the mortgagee came along, 
because the mortgagee had a prior claim 
by reason of his- mortgage right. The 
mortgage right against the property is 
available against the proceeds into which 
it was converted. His right is only subject 
to that of the prior encumbrancer, but he 
has a prior claim over any. simple money 
creditor and the mortgagor. A simple 
“money creditor who attaches the money 
in Court attaches it as the property of the 
mortgagor and the mortgagor certainly is 
not entitled to the money in Courtin pre- 
ference to the mortgages whose debt he is 
liable to discharge. 

The facts in Karan Singh v. Ishtiaq 
Husain (Yy are: A mortgaged the same 
property first to Band then by the separate 
mortgage deeds to C. Ejind C both sued on the 
mortgages, each party without impleading 
the other, and obtained decrees. Ba decree 
-was executed first. The mortgaged pro- 
perty was sold and was purchased by K. 
B's mortgage was paid up and considerable 
surplus money remained which was deposit- 
ed in Court. C then endeavoured to exe- 
cute his decree against the surplus sale- 
proceeds, He failed and the money was 
ultimately withdrawn by the mortgagor. C 
next proceeded with the execution of his 
decree against the property in the hands of 
K, the auction-purchaser, and K in order 
to retain possession paid up the amount of 
his decree. He then sued the representative 
of A to recover and the amount was paid, 
A Bench of the Allahabad High Court held 
that K wasentitled toa decree. ` The learned 
Judges observed at page 269*: “In our 
opinion upon the sale of the property the 
security held by Mahabbat Bahadur and 
others was transferred to the surplus sale- 
` proceeds which represented the mortgaged 
property.’ And they go on to say: “It 
cannot be said that the plaintiff purchased 
the property subject to the subsequent 
mortgage held by Mahabbat Bahadur and 
others, The sale was in execution of a 
decree obtained upon the prior mortgage 
held by Khurshed-un-nissa and others. 
Tae only defect in the plaintitl's title was 

(3) 61 Ind. Cas. 376; 43 A, 268; 19 A. L, J. 16. 
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that it was still open to the sécond mort- 
gagees who had not been made parties to 
the first mortgagee’s suit, to redeem the. 
prior mortgage, but it cannot be said that 
the plaintiff did not acquire the property 
itself but only such.rights as remained in 
the mortgagors and subject to the sub- 
sequent mortgages.” This case is an 
authority for the position that the mort- 
gagee’s right to proceed against the surplus 
proceeds in Court is unfettered if he was 
not a party to the decree in execution of 
which the sale was effected. No doubt in - 
that case it was found that the surplus 
proceeds were sufficient to meet the claims 
of the subsequent mortgagee, but that was 
not the ground upon which the learned 
Judges held that the mortgage right attach- 
ed tothe proceedsin Court. 

It is urged by Mr. Krishnaswami Iyer 
that the Bombay and Calcutta decisions 
should be read in the light of the previous 
decisions of those Courts. His contention 
is that it was considered at one time that 


“the first mortgagee alone could bring the 


property to sale and not any subsequent 
mortgagee and such sale was clear of all en- 
cumbrances and they naturally took the view 
that then the property was sold in execu- 
tion of a decree obtained by a prior mort- 
gages, the puisne mortgagees could only 
look to the sale-proceeds to satisfy their 
decrees. Lam unable to accept this conten- 
tion. Whatever might have been the view 
belore, the law is settled as to the right of 
the puisne mortgagee to proceed against 
the mortgaged property sold in execution 
of a mortgage decree obtained without his 
being a party to it and it cannot be said 
that the learned Judges overlooked such a 
well-established principle and laid down 
the ruling that the subsequent mortgagee 
could ‘only look to the sale-proceeds re- 
alized in execution of the decree of a 
prior mortgagee for the satisfaction of his 
claim. ig 

When the mortgaged property is sold and 
is converted into money, the right of the 
puisne mortgagee is not thereby lost. Iam 
assuming in this connection that he was 
not a party either to the suit or to the 
execution proceedings in which the assets 
were realized. The property was his primary 
security and when that is converted into 
money, his security is-not thereby lost, but 
is transferred from the property to the sale- 
proceeds, and his right is only subject to 
that of a prior mortgagee or mortgagecs, 
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The objection to the puisne mortgagee 
proceeding against such assets is that the 
assets represented only the value of the 
equity of redemption remaining at the date 
of the sale and, therefore, the puisne mort- 
gagee cannot proceed against the proceeds 
in Court. This argument overlooks the 
fact that the equity of redemption, what- 
ever be its value, is liable either in the 
hands of the mortgagor or of a purchaser 
from him to satisfy the claim of- the mort- 
gagee. Suppose two items of property are 
mortgaged to twe persons first to L and 
then to B, and if 4 brings a suit on his 
mortgage without impleading B and brings 
one of the items to sale and some surplus 
remains after satisfying d’s decree, can it 
- be said that B cannot proceed both against 
the other item not sold in execution of A’s 
deéree as well as the proceeds in Court? 
Take another instance; if a village or a 
large estate is mortgaged first to A and 
then to B,if A brings a suit and obtains a 
decree on his mortgage without impleading 
Band asks for a sale of the property, the 
Court would sell such portion of it as would 
pe sufficient to meet A's claim. And if 
after a portion of the property is sold and 
A is satisfied and surplus remains, can it 
be said that B cannot proceed against the 
rest of the property as well as the 
surplus money’ in'Court? His right is not 
in any way affected by the state in which 
- he finds the property after the prior mort- 
gagee's claim is satisfied. Hecould certain- 
ly proceed against the rest of the property 
covered by his mortgage as well as against 
the money in Court. The contention of 
Mr. Krishnaswami Iyer is that he cannot 
have a right to both the property as well 
as against the surplus money in Court in 
this case. But Ido not think there is any 
objection in principle to the plaintiff pro- 
ceeding both against the mortgaged pro- 
perty in the hands of the 4th defendant 
as well as against the surplus funds in 
Court, Reliance is placed upon the ob- 
servation of Mr. Ghose in his well-known 
book of Mortgages, page 292, 5th Edition, 
for the contention that the property must 
be lost.to the subsequent encumbrancer so 
as to enable him to proceed against the 
surplus sale-proceeds: “It is hardly neces- 
sary to point out that if the mortgaged 
property is converted into money under 
‘circumstances which would prevent the 
mortgagee from following such property, 
security would attach tothe money unless 
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the conversion is attributable to the default 
of the mortgagee.” Section 73 gives the 
right to a mortgagee to proceed against the 
surplus sale-proceeds of a sale held on 
account of default of payment ofrevenue, 
provided the default was not occasioned 
by the mortgagee. This section applies 
only to sales for arrears of revenue 
and does not restrict in the case of sales 
under mortgage decrees the right of the 
mortgagee to the proceeds in Court, and 
cannot be interpreted as laying down the 
principle ‘that it is only when the property 
cannot be pursued by the mortgagee that he 
cannot proceed against the money, in Court. 
Reference is also made to a passage in 
Gour's Book on the Law of Transfer in 
British India, s, 1683. Referring to s. 73° of 
the Transfer of Property Act, he says the 
section is inaccurately worded, but it is 
evidently intended to provide only for cases 
in which the sale is made free from all en- 
cumbrances. In any other view, the mort- 
gagee would have both the surplus as well 
as the right to follow the land in the hands 
of the purchaser and this confers on the 
mortgagee an additional security merely 
because the mortgaged property is brought | 
to sale. It is difficult to see how it can be 
said that the mortgagee gets additional sec- 


urity when the property mortgaged to him . ` 


is sold and the proceeds are held in Court. 
The property mortgaged to him was liable 
for his debt and if that property is sold and 
the sale-proceeds are held in Court it cannot 
be said that he gets additional security for 
his debt. Supposing in this.case the plaint- 
iff brings the property to sale and in con- 
sequence of the fallin price or the state of 
the money market, the mortgaged property ` 
goes to the prior encumbrancers or the. price 

offered is just sufficient to cover the claim 


of the prior mortgagees, can it be said that 


he is to be without any remedy? The 
surplus sale-proceeds in Court cannot be- 
come the property of the mortgagor till all 
the mortgages are paid off. The sale-pro- 
ceedsin Court cannot be said to represent 
the equity of redemption forthe whole of 
the property is security ; the so-called equity 
of redemption is not merely the right of 
the mortgagor to redeem the property, but 
if also represents the difference between 
the value of the property and the amount 
due on the mortgage, and the difference in 
value cannot be- absolved from the liability 
for the mortgage amount. That being so, 
it is difficult to see how the sale-proceeds in 
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Court in this case can be said to be addi- 
tional security for the debt of the plaintiff. 
When the property was sold, the 4th de- 
fendant purchased it, probably at its market 
value. But his title to the property is 
liable, to be defeated when the plaintiff 
brings a suit to enforce his remedy under 
the mortgage. The question is not what 
the purchaser pays for the property. 
Whether he pays full value or not he only 
buys the interest of the mortgagor and the 
* property which he buysis security for the 
debt of the puisne mortgagee who was not 
a party to the decree under whichhe pur- 
chased. Whatever may be the number of 
mortgages created on the property, the 
mortgagor can only have the surplus after 
meeting the claims of all his mortgagees. 
Supposing a mortgagor.mortgages the pro- 
perty to three different persons and sup- 
posing the first mortgagee brings the pro- 
perty to sale and the property is sold for 
avery large sum and after satisfying the 
claim of the first mortgagee the surplus 
money is drawn out by the mortgagor and 
supposing the second mortgagee who was 
not a party to the prior suit brings the pro- 
perty to sale without impleading the third 
mortgagee and sells the property and is not 
able to realize his debt in the second sale 
after meeting theclaimof the first mortgagee, 
what isto become of the third mortgagee? 
Is the third mortgagee to go without any 
remedy for the simple reason that the mort- 
gagor has withdrawn the money from Court 
which was subject to the mortgage rights 
of the second and third mortgagees? To 
hold that the mortgagor is entitled to the 
surplus money in Court in such a case 
would be going against the law of mort- 
gages under which the property as well as 
cash into which the property is converted 
is security for the debt due on the mort- 
gages. In this case, therefore, there is no 
such thing as additional security by the 
mere fact that the property was soldand 
the sale-proceeds are more than sufficient to 
meet the claims of the prior mortgagees, 
There is no warrant in law for holding 
that in such a case as this that the sale-pro- 
ceeds are additional security. After a care- 
ful consideration of the cases quoted at 
the bar, I could not find any thing in 
equity orin law which militates against 
the right of the puisne mortgagee in a 
case like this to proceed both against the 
property in the hands ofthe purchaser as 
well as against the sale-proceeds in Court. 


al 
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It is not necessary in this case for the 
plaintiff to proceed against the property, as 
the surplus proceeds in Court were more 
than sufficient to satisfy the claims of the 
plaintiff under the mortgage. The 8th de- 
fendant who withdrew the money from 
Court must pay it back as the amount was 
subject to the mortgage rights of the 
plaintiff and the 8th defendant who obtain- 
en only money-decree against the mort- 
gagor could not claim any preference over 
the plaintiff, | 

It is contended for the respondent that 
O. XXXIV, r. 13 can only apply to cases 
where all the mortgagees are parties. Under 
the OC. P. C, O. XXXIV, r. 1 all persons 
having an interest on the ‘mortgage 
security or in the right of redemption 
should be joined as parties. Mr. Krishna- 
swami Iyer’s contention is that O. XXXIV, 
r. 13 could only apply to cases where a 
subsequent encumbrance is party to the 
suit and to the decree in execution of 
which the  sale-proceeds have been 
realized, and that when a puisne mortgagee 
isnot aparty to the suit; 1. 13 cannot 
apply. No. doubt O. XXXIV, r. 1 re- 
quires all mortgagees to be brought on 
record but that would not take away the 
right of puisne mortgagee to claim any 
amount in Court on the ground that he 
has an interest in the mortgaged property. 
Tor the last clause of r. 13 (1) says . 
"The residue (if any) shall be paid to the 
person proving himself to be interested 
in the property sold.” It does not say that 
such person should be a party to the suit, 
All it says is that after meeting the 
legitimate demands mentioned in cls. 1 to 4 
the balance shall be dealt with in a certain 
way and the last clause does not restrict 
it to persons who are parties to the suit 
in which the assets are realized. 

Mr. Krishnaswami Iyer next contended 
that in this case the property was sold 
subject to the mortgage. Exhibit If thesale 
certificate does not support this contention, 
Though the hypothecation in favour of the 
plaintiff is mentioned therein it is distinctly 
stated that that hypothcation is subsequent 
to that of the plaintiffs in that suit and does 
not affect them. It is difficult to see how 
this can be construed into a sale subject to 
the encumbiance in favour of the plaintiff. 
What was sold under the decree in O. S. 
No. 3 of 1918 Was the right of the mortgagor 
as it stood at the date ofthe second mortgage. 
This is clear from all the authorities and it 
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is unnecessary to go over the ground again. - 


. Exhibit II cannot be construed into meaning 
that..the sale was subject to the encum- 
prarice in favour of the plaintiff, 

Anothe point was urged on behalf of the 
respondent that the present appeal is not 
by the plaintiff but by the purchaser and, 
therefore, incompetent It is urged thas the 
purchaser who is the 4th defendant has no 
right: to come in and ask that the money in 
Court be paid to the plaintiff Inasmuch 
as the plaintiff is also a party to the appeal 
this Court has power to pass: a proper 
decree in a case like this. It is unnecessary 
that the 4th defendant should first pay up 
the amount due to the plaintiff on his 
mortgage and then proceed against the 8th 
defendant and defendants Nos. 1 to 3 as was 
` done in Karan Singh v. Ishtiag Husuin (9). 
This will only multiply proceedings in 
` Court. The Court has power in order to 
avoid further litigation to give a decree in 
favour of the plaintiff. 

The last contention is that the 8th defend- 
ant could not be compelled to pay into Court 
the amount drawn by him as there was 
neither a charge nor a trust in favour of 
the plaintiff. Ihave already held that the 
plaintiff had a mortgage right over the 
money in Court. The 8th defendant is 
bound to pay back the money into Court 
which was subject to the mortgage right of 
- the plaintiff, 

In the result I set aside the decree of the 
Subordinate Judge, and. restore that of 
the District Munsif. The 8th defendant 
- will pay the costs of the 4th defendant in 
- this Court as well as in the lower Appellate 


‘ Court. The other parties will bear their 
own costs, : 
Y, N. Y. Decree set aside. 
Z. K. 
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BHAWANI PRASAD SINGH— 

f PrAINTIFF—APPELLANT 
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RAM RATI KUNWAR AND ANOTHER — 
| DEFRN DANTS—RE*PONDENTS. 

Civil Procedure Code (let V of 1408) 0. XNNIV, 
r, 8—Transfer of Property iet { IV of 1882), ss. 42, 93 
—Preliminarg decree for redemption Payment not 
made on due date—-Mortgagee, possession of, if adverse 
»-Payment after due date—Terms, imposition of, 2 
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The right of a mortgagor to pay the amount due - 
under a preliminary decree for redemption is a 
continuous right, and can be exercised at any time 
until a final decree forsale is passed. The possession 
of the mortgagee does not become adverse if the mort- 
gagor doesnot deposit the amount fixed bythe pre- 
liminary decree on the duedate [p. 419, cols. 1 & 2.] 

. Banke Behari Lal v.Ghuni Ahmad, 66 Ind. Oas. 944; 
9 O, L. J. 14; (1922) A. I. R. (O ) 33, relied on. 

A Court has no power to impose terms on a mort- 
gagor who comes forward tomake payment of money 
due undera preliminary decreefor redemption after 
the due date, when the mortgagee has taken no action 
himself. |p. 419, col. 2.) : 

Second appeal froma decree of the Sub- 
ordinate Judge, Sultanpur, dated the 14th 
Decémber 1923, reversing that of the 
Munsif, Sultanpur, dated the llth Sep- 
tember 1923. ‘ 

Messrs. M. Wasim.and H. K. Ghosh, for 
the Appellant. | 

Pandit Gokaran Nath Misra, for the Re- 
spondents., : 

JUDGMENT.—Bhawani Prasad the 
plaintiff was mortgagor of the property in 
suit which was mortgaged to one Mahadeo 
Singh, deceased husband of the defendant 
Musammat Ram Rati. The other defend- 
ant Sahdeo has interest in the mortgagee 
rights. Bhawani Prasad formerly sued for 
redeniption of this mortgage and obtained 
preliminary decree from the Trial Court of 
the Munsif of Sultanpur on 17th August 
1908. The dispute between the parties at 
that time related to certain deeds of further 
charge, payment of -which was claimed by 
the mortgagee at the time of the redempticn 
of the usufructuary mortgage to which the 
suit related. The Trial Court had held in 
favour of the defence. The usufructuary 
mortgage which was sought to be redeemed 
secured a sum of Rs. 460 and the decree 
was passed for redemption on payment 


. of Rs. 1.243 with costs Rs. 2980, total 


Rs. 1,272-8 0. 

Bhawani Prasad appealed and objected 
to the Trial Court's order relating to the 
payment of the deeds of further charge. 


“A compromise was effected between the 


parties on 20th November, 1908, and they 
agreed that redemption may be obtained 
on payment of Rs. 949 in the following Jeth 
of 13:6 Fasli corresponding to May-June, 
1909. On the 24th November 1908, a pre- 
liminary decree for redemption was passed 


` þy the Appellate Court which directed that 


the decree of the Trial Court should be 
amendedin two particulars (|) the amount 
was to healtered from Rs. 1,272-8-0 to Rs. 949 
and (2) the date of payment from 17th 
February 1909 to Jeth 1816 Fasli, i 


3 


. that 


ken A - — P 


(80 t. 0. 19251 


On 25th May, 1923, Bhawani Prasad ten- 
dered the amount of Rs. 949 and prayed 


_to the Trial Court for the passing of a final 


decreé for redemption under O XXXIV, 
r. 8.01). The defendants objected that the 
plaintiff had lest the right of redemption 
because no money having been deposited 
by him on the due date the possession of the 
defendants became adverse and had con- 
tinued to be such for a period of over 12 
years. In the alternative it was pleaded 
interest at the bond rates of the 
bonds of further charge should be allowed 
up to date if the plaintiff is permitted to 
redeem. 

The Trial Court of the Munsif of Sultan- 
pur rejected the objections and passed a 
final decree for redemption. : 

On appeal the learned Judge of the 
Appellate Court held that under the com- 
promise the decree passed was not a pre- 
liminary decree for redemption but a totally 


different kind of decree under which the 


plaintiff was bound to redeem on a certain 
date or in default lose his right of redemp- 
tion. 

This is a second appeal. Having -regard 
to the appellate decree of 24th November, 
1903, I consider the argument of the lower 
Appellate Court to be devoid of any sub- 
‘Stance. It appears to me that the Court 
of Appeal in November 1908 only modified 
two terms of the preliminary decree and 
did not pass a decree which was something 
different from a preliminary decree for 
redemption. The decree of the 24th Nov- 
ember, 1908, is subject to all the provisions 
mentioned inr. 8 of O. XXXIV. Instead 
of ons preliminary decree the Appellate 
Court substituted another preliminary de- 
cree, The period for payment was extended 
to Jeth 1316 Fasli by agreement between the 
parties because that day happened to be 
removed from 24th November, 1908, by a 
period of 6 months approximately. 

When such was the preliminary decree 
there can be no doubt that -the plaintiff 
would be entitled to obtain a final decree 


“ for redemption. 


Inajudgment delivered by me in 1921 
[Banke Bihari Lal v. Ghani Ahmad (1)] I 
considered the question of limitation and 
held that the right of a moftgagor to pay 
the amount due under a preliminary decree 
was a continuous right and could be exer- 
cised at any time until a final decree for 

(1) 66 Ind, Cas, 944; 9 O. L. J. 14; (1922) ALL R. (0) 
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sale was passed. In that case I considered 
the provisions of ss. 92 and 93 of the 
Transfer of Property Act. In my opinion 
the provisions of O. XXXIV, r. 8 do not 
limit the right of the mortgagor in any 
direction from what it was after the passing 
of a decree under the Transfer of Property 
Act. Clause (1) of r. 8 lays down that. 
where on or before the date fixed the 
plaintiff pays into Court the amount declar- 
ed due under the preliminary decree toge- 
ther with subsequent cost the Court shall 
pass a decree ordering the plaintiff to be 
put in possession of the property. It is 
nowhere laid down that the plaintiff shall 
be debarred from paying the amount at any 
subsequent time so long as the mortgagee 
has not taken action under cl. 4. It is not 
laid down that the mortgagor before pay- 
ing money is to make any application. to 
Court, so the provisions of Art. 181 of the 
Limitation. Act would not apply to the 
payment of money. 7 

The learned Counsel for the defence 
desired that the plaintiff should be put 
upon terms before he could make a deposit. 
Ido not think that the Court has any such 
power, The proviso that the Court may 
upon good cause shown and upon such 
terms, if any, as it thinks fit, from time to 
time postpone the date fixed for payment 
applies only to cl. 4 and not to cl. 1 of 
1. 8. Where a mortgagee applies that the 
mortgaged property be sold on non-pay- 
ment of the money by the mortgagor within 
the time fixed, the Court may, under this 
proviso, extend the time and put the mort- 
gagor on terms. When the mortgagee 
has taken no action himself the proviso 
would not apply when the mortgagor makes 
payment of the money dus under the 
decree. 

I do not think that the respondent's 
learned Counsel is justified in raising a 


. plea on the score of equity. The mortgagee 


was given the right to get the property sold 
when payment was not made in Jeth 1316 
Fasli and it was due to his negligence that 
he has suffered the loss in interest. No 
doubt he has lost interest on the sum of 
Rs. 489 because he has been holding pos- 
session in lieu of Rs. 460 only. This loss 
is due to his own negligence in not taking 
action ab the proper time. Possibly he was 
hoping to cling on to the property in 
default of his taking action. Thus, in my 
opinion, no equity arises in his favour, 

I set ‘aside the decree of the lower Appel 


420 
late Court and restore the decree of the 
| Trial Court. I, however, direct that parties 
shall bear their own costs of this Court and 
of the lower Appellate Court. | 
N. H. Decree set aside. 


MADRAS HIGH COURT. 
Srconp Oivin, Arreu No. 1521 ov 1922, 
January 16, 1925, 
Present:—Mr. Justice Ramesam and 
Mr. Justice Venkatasubba Rao. 
SHANMUGA MUDALIAR—P caintirr— 
APPELLANT’ é : 
versus 
KUMARASWAMI MUDALI—Derenpant 

. —— RESPON VENT. 


Contract Act (IX of 1872), s. 23—Chit-fund, whether 
lottery—Suit on pro-note passed by one chit-fund 


holder to another, maintainability of—Penal Code (Act _ 


XLV of 1860), s. 204d. ; 

Plaintiff and defendant formed a partnership to pro- 
mote a “chitefund". A capital fund of Rs. 500 was 
vaised from 500 subscribers subscribing each one 
rupee permensem. At the end of the month there 
wasa drawing by lot and the subscriber who drew 
the ticket was paid Rs. 50 and his connection with the 
transaction forthwith ceased. This process was re- 
peated month after month till theend of the 49th 
month. At the close of the 50th month each of the 
remaining subscribers was paid Rs. 50 and the stake- 
holders divided the protit and the fund was dissolved. 
In settlement ofthe accounts of the partnership, 
defendant executed a pro-note in favour of the plaint- 
iff. Ina suit to recover the amount of the note: i 
‘Held, (1) that the right of the subscribers to. ths` 
return of their contributions not having been made a 
matter of risk or speculation the transaction was not a 
lottery and did not fall within the mischief of s. 294A 
of the Penal Code ; [p. 424, col. 1.] 

(2) that the plaintiffs suit was, therefore, main- 
tainable. [p. 422, col. 2.] 

‘Iyyanar Kone v. Bidoomada Kone, 1 8. D. 1858, p. 
54, Kamakshi Achari v. Appavu Pillai, 1M. H. O0. R. 
448, Vasudevan Nambudri v. Mammod, 22 M. 212; 8 
Ind. Dee. (N. s.) 151, Wallingford v. Mutual Society, 
(188)) 5 A. O. 685; 59 L. J, Q. B. 49; 43 L. T. 258; 29 
W, R. 81, relied on. : 
< Sankunni v. Ikkora Kutti, 52 Ind. Cas. 989; (1919) M. 

- W. N. 570; 10 L. W. 155: 37 M. L. J. 209 and Nagappa 
Pillai v, Arunachalam Chetty, 85 Ind. Cas. 1016; 47 M. 
L. J. 876; (1925) A. 1. R. (M.) 281, not followed. 

Per Ramesam, J—A chit-fund the main object of 
which is the promotion of co-operation, prudence and 
thrift ought to be regarded as legitimate even though 
there is an element of chance. 1f by the time a society 
of this kind becomes known tothe public, all its 
members are ascertained and there is no invitation to 
any member of the public to join it, it cannot be said 
that any person keepsa lottery office, at which the 
public are invited to join and pay, within the mean- 
ing of s. 294A of the Penal Code. [p. 421, cols. 1 & 2) 

In other words, itis notevery lottery that con- 
stitutes an offence, but itis the keeping of a Icttery 
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office which is a standing invitation to the public that * 
constitutes the offence. [p. 421, col. 2.]- 

Per Venkatasubba Rao, J:—In a transaction like the 
oue mentioned above, while chance determines the dis- 
posal of the interest earned, there is absolute certainty 
with reference to the distribution of the capital furd 
itself. The dominant feature of the transaction is that 
it enables a large number to gradually lay by money 
and receive thelr savings in a lump sum and the 
rr is in their case an incentive to thrift. [p. 423, 
col. 2, 

A transaction is not necessarily a lottery simply 
because a matter of whatever kind is agreed to be 
decided by lot. [p. 424, col. 1.) : 

Second appeal asainst the decree of the 
District Court, Chingleput, in Appeal 
Suit No. 324 of 1921, preferred against that 
of the Court of the District Munsif, Con- 
jeevaram, in Original Suit No. 159 of 1921, 

Messrs. V. C. Seshachariar and K. V. > 
Sesha Iyengar, for the Appellant, 


Messrs. P, Somasundaram and K. 9, 
Desikan, for the Respondent. 
JUDGMENT. 


Ramesam, J.—The facts of the case 
have been stated by my learned brother 
whose judgment I had the advantage of 
perusing and they need not be repeated. I 
will only observe that the suit is not between 
the subscribers inter se or by asubscriber 
against the stake-holder. The stake-holder 
of the suit chit-fund is a partnership con- 
sisting of the plaintiff and the defendant 
and the, object of the suit is to recover 
the monies due to tHe plaintiff on the 
closing of the partnership. Unless the 
object of the main transaction is to commit 
an offence made punishable by the Indian 
Penal Code, there can be no objection to 
enforcing the terms ofa contract of that 
kind which is collateral to another transac- 
tion even when the main transaction 
itself is merely void (as where it amounts 
to a wager) and cannot be enforced: see 
Shibho Mal v. Lachman Das (1), Bhola 
Nath v. Mul Chand (2), Chekka Venkata- 
swamy v. Gajjila Nagabhushanam (8) which 
Cases 
of partnership are illustrated by Sharp v. 
Taylor (4) (case of fraud on the American 
Law and on the English Navigation Laws), 
Johnson v. Lansley (5), Beeston’ v. Beeston- ` 
(6) and Breokman v. . Mather (7) and 
several others ending with Jeffery.& Co, 

(1) 23 A. 165; A. W. N, (1901) 33. 

(2) 25 A. 639;-A. W. N. (1903) 161. 

(3) 14 M. L. J. 326. 

14) (1849) 2 Ph. 801; 41 E. R. 1153; 78 R. R. 298, 

(A) (1852) 12 C. B. 468; 92 R. R. 766; 188 15, R. 969. - 

(6) (1876) 1 Ex. D. 13; 45 L. J. Ex, 230; 33 L. T. 700; 
21 W. R. 96. 

(7) (1918) 29 TE, L. R. 276, 
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Y. Bamford (8). These are mostly cases 
of betting partnerships. - 

This leads to the question whether any 
offence has been committed in the formation 
and conduct of the main transaction, 7 e., 
the chit-fund. If itis an offence, it must bè 
` one punishable unders;294A of the Indian 
Penal Onde. This section and Act V of 
1814 are both founded on the terms of 42 
Yeo. 3 ch..119 and 4 Geo. IV ch. 60. I agree 
with my learned brother in thinking that 
there is nothing to distinguish the present 
ease in principle from Iyyanar Kone v. 
Bidoomada Kone (9), Kamakshi Achari v. 
Appava Pillai (10) and Vasudevan Nam- 
budri v. Mammod (11). The cases in 
Sankunni v. [kkora Kutti (12) and Nagappa 
Pillai v. Arunachalam Chetty (13) are not 
of much help as there is not much dis- 
cussion on the questioa of what constitutes 
lottery. 

The word ‘lottery’ is not defined either 


in the Indian Penal Gode or Act V of 1844 | 


nor in the English Statutes. A definition 
has been attempted in Volume XV of 
the Halsbury's Laws of England. s. 605, p. 
299, apparently with reference to the 
decided cases but, “when the cases are 

examined we are landed into difficulties, 
' The only decision of the House of Lords 
available is Wallingford v, Mutual Society 
(14), the facts of which have been fully 
stated by my learned brother. The ob- 
servations of the Lord Chancellor (Lord Sel- 
borne) and Lords Blackburn, Hatherley, and 
Watson (vide my learned brother'sjudgment) 
on the question whether the transaction 
was illegal under the Lottery Acts are 
very brief In Halsbury’s Laws of England, 
Volume XV, p. 300, the ease is cited 
as authority for the proposition “when the 
scheme has for its object 
ing on of a legitimate business, the facts 
that it provides for the distribution 
of its profits in certain events by lots 
will not vitiate the scheme.” If so all 
chit-funds, the main object of which is 
the promotion of co-operation, prudence 


(8) (1921) 2 K. B. 351; 991.0. K. B. 664; 125 L. T. 
348; 65 S. J. 530; 37 T. L. R. 601. 

(9) LS, D. 1858, p. 54, 

(19) 1 M. H. ©. R. 418. 7 

(11) 22 M. 212; 8.In4. Dec. (N. s.) 151. 

(12) 52 Ind. Cas. 989; (1919) M. W. N. 570; 10 L. W. 
153; 37 M. L. J. 209. 

(13) 85 Ind. Cis. 1916; 47 M. la, J. 878; (1925) A. 1. 
R. (M) 281. 

(14) (1380) 5 A. ©. 685; 59L, J. Q. B. 49; 43 T. Lu 
258; 29 W. R. 81L 
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and thrift ought to be regarded as legiti- 
mate even though there is an element of 

chance and this is apparently the ratio 

decidendi of Iyyanar Kone v. Bidoomada 

Kone (9) and Kamakshi Achari v. Appavu 

Pillai (10). In Chitty on Contracts, the 

opposite opinion of Jessel, M. R. in Sykes 

v. Beadon (15) was regarded as overruled 

by the decision of the House of Lords in’ 
Wallingford v. Mutual Society (14). lt- 
seems to me that Lord Selborne's reason’ 
for holding that the society was not affect- 

ed by the Lottery Act is indicated in the 

sentence “ The other Act relied on had 

reference to persons who kept lottery 

offices at which the public were invited to 

pay for lottery tickets; and that Act could 

have no application to this case.” If by- 
the time a society of this kind becime 

known to the public, all its members were | 
ascertained and there is no invitation to 

any member of the public to join it, it 

cannot be said that any person keeps a: 
lottery office at which the public were 

invited to join and pay, within the mean- 

ing of the English Acts or s. 294-A of: the. 
Indian Penal Code. In other words, it is 
not that every lottery constitutes an offence, 
but the keeping of a lottery office which 

is a standing invitation to the public that 

constitutes the offence. In Stoddart v. 

Sagar (16) a case of “coupon competition” 

advertised in a newspaper, the coupons 

being filled up by purchasers of the news- 

papers with the namesof the horses likely’ 
to come first, second, third and fourth 

in a race, Pollock, B. and Wright, J., held 

that the facts do not show anything 

amounting to a lottery. No reasons were’ 
given. But the cases cited in the argu- 
menta show that it was regarded as a case 
where the success depended not on mere 
chance but on some skill. If so, the case 

does not help us. So also the decisions in 

Caminada v. Hulton (17) and Hall v. Cox 

18). 

In the present case there is nothing to 

show when and how the 500 subscribers 

joined the fund, and whether there was 

any invitation to the public to join itand an 


(15) (1879) 11 Ch. D. 170; 48 L. J. Ch. 592; 40 L. T. 
243: 97 W. R. 464. 

(16) 1895) 2 Q. B. 474; GAL. J. M. C. 234; 15 R. 579; - 
73 L. T. 215; 44 W. R. 287; 18 Cox C. C. 165; 59 J. P. © 


598. | È 
(17) (1891) 80 L. J. M. C. 116; 61 L. T. 572; 39 W. R, 
570; 17 Cox ©. 0. 307; 55-7. P, 721. : 
(18) (1899) 1 Q. B. 108; 63 L: J. Q. B. 1671; 17 W. R,” 
161;79 L. T. 653; 15 T. L. R. 82. 
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office was kept for the purpose. If so, there 
is no offence under s.. 294-A of the Indian 
Penal Code. In the case of Reg. v. Pearson 
(19) (the facts of which are stated by my 
learned brother), the Public Prosecutor 
conceded that, if the competition was con- 
fined to meteorological savants, there might 
have -been no offence. Sir John Bridge 
_ thought that it was a pure lottery so far 
as those persons were.concerned to whom 
the scheme was addressed. It is unneces- 
sary forme now to discuss the soundness 
of the distinction. 

In Taylor v. Smetten (20) (the facts of 
which are stated by my learned brother), 
Hawkins, J., says “although it was ad- 
mitted by the respondent that the tea was 
good and worth all the money, it is impos- 
sible to suppose that the aggregate prices 
charged and dbtained for the packages did 
not include the aggregate prices of the tea 
and the prizes.” In other words, the price 
paid for each packet included something 
more than the proper price of the tea. If 
s0, the aggregate of such amount was dis- 
tributed .unequally between the purchasers, 
There was an invitation to the public to 
purchase and any indefinite member may 
purchase, It is certainly.a lottery. ` But, 
as itis also not clear that there was any- 
thing in the nature of prizes and as it is 
‘possible that every purchaser might have 
“been cheated, it is worse than. a lottery 
in which at least some get prizes, Barclay 
v. Pearson (21) is also: a case where the 
parties were invited to join the competi- 
tion and no limits were placed on the 
members that might join and the result 
did not depend on skill. So far it con- 
tained ‘the elements of a lottery. But if 
each competitor paid no more than the 
proper price of the newspaper (as to the 


ascertaining of which there can be no diffi- ` 


culty), he paid nothing for the chance and 
- the prizes were paid only out of the large 
profits realized by the proprietor of the 
newspaper by the increased circultation. 
I find some doubts as to why it should be 
held to bea lottery, as the case falls within 
the dictum of Darling, J., in the next case. 
In Willis v. Young (22), Lord Alverston 
Chief Justice, held it was a lottery. Dar- 
(19) 37 S. J. 749, 
p20) (1883) 11 Q. B. D. 207; 52 L. J. M. C. 101; 48 J. 


En (1893) 2 Ch. 154; 62 L. J, Ch. 636; 3 R. 388; 
L. T. 709; 42 W. R. 74. . 2 636; 3R. 388; 68 


(22) (1907) 1 K. B. 448; 76 In J. K; B. 390: 
155; 713. P, 6; 23 T, L. R. 23, 0; 96 L. T, 
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ling, J., argued that if the chances of a. 
prize were obtained wholly gratuitously, | 
the schème could not be a lottery. But, on 
the facts of the case, it is not necessary, . 
that the holders ofthe medals including | 
the successful ones should be purchasers 
of the telegraph. It is possible that none 
of the medul-holders’ is a purchaser and 
the actual purchasers of the telegraph who 


‘have paid no more than the proper price | 


might have purchased without any know- | 


“ledge of the medals or the chance of a 


prize connected with them. The case pre- | 
sents tome some difficulties. The case of 
R. v. Harris (23) presents to me the same 
difficulty. Though Montagu Smith, J., begins 
the judgment by saying “ Whether the 
full value of the shilling was or was not 
received by the subscribers,” the infer- 
ence is irresistible, as pointed out by Haw- | 
kins, J., in Taylor v. Smetten (20), that the 
shilling included more than the price of 
the goods sold Ifso, itis a lottery. If 
not, the observation of Montagu Smith. J., 
would be in conflict with Darling, J.’s 
dictum, in Willis v. Young (22). Lam cen- 
tent to follow the decision of the Hcuse 
of Lords in Wallingford v. Mutual Society 
(14) and hold that the chit-fund before us ` 
is not alottery and also even if it is, no 
offence under s. 294 A of the Indien Penal 


‘Code has been committed. 


That being so, the suit is maintainable. 
The appeal is allowed, the decrees of the 
Courts below will be reversed and the suit 


‘remanded for disposal according to law. 


The appellant will be entitled to his costs © 
here and in the lower Appellate Court; in 
the First Court the costs will abide the ~ 
result. | 

The appellant will be entitled to a refund 
of Court-fee. i 


Venkatasubba Rao, J.—The plaint 
iff has filed this suit for the recovery - 
of a sum of money due to him on the 
footing of a promissory note executed by 
the defendant. The suit is resisted on the .- 
ground thatthe plaintiff and the defendant 
were as partners engaged in a lottery, that 
the accounts of the partnership were 
settled, that the note was executed for 
the amount which was found due by the 
defendants to the plaintiff and that 
as lotteries are prohibited ‘by law, the 


‘plaintiff should not be permitted to enforce 


his promissory note. 


The nature of the 
(23) (1866) 10 Cox Ç. C. 352. i 
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transaction may be briefly set forth. The 


plaintif and the defendant promoted what. 


is described as a “chit-fund.” A capital 
fund of Rs. 500 a month is raised by 500 
_subscribers subscribing each one rupee per 
mensem. At the end of the month there is 


a drawing by lot and the subscriber who. 
‘draws the ticket is paid Rs. 50 and his. 


connection with the transaction forthwith 
ceases. This process is repeated month 
after month till the end of the 49th month. 
It will be seen that by this time, 49 sub- 
scribers will have drawn the tickets and 
received each a sum of Rs, 50 and that 
they have consequently severed their con- 
nection with the fund. -At the close of the 
50th month, each of the remaining sub- 
scribers is paid Rs. 50 and the stake-holders 
divide the profit and the fund is dissolved. 

Let me now examine what the essential 
features of this transaction are. 

(1) There is no uncertainty in regard to 
the suin which each ‘subscriber receives. 


Tt is clearly understood from the start - 


that every member will be paid Rs. 50. 
He receives neither more nor less. The 
sum each subscriber gets is thus fixed. 

(2) No subscriber takes the risk of losing 
any portion of the amount subscribed. 
The utmost that any subscriber may be 
required to contribute is Rs..50. Hach 
subscriber gets the same back, 


(3) The element, therefore, that is gene- 


rally present in a lottery or a wagering 
-transaction, namely, that loss is occasioned 
to one or more, does not existin this trans- 
action. i 

But it may be asked, so far as the first 
49 are concerned, they get-more than what 
they “pay, how is this made possible? The 
fund as it comes in is invested and earns 
interest. The aggregate amount of interest 
is utilised in paying the first 49 members 
the excess over what they contribute and 
there is still a surplus which leaves to the 
stake-holders a fair margin of profit. 
There is some element of chance in regard 
to the first 49 subscribers. The member 
who draws the first lot would in return for 
the one rupee that he pays in gets Rs. 50. 
The subscriber who draws the second lot 
pays Rs. 2 and gets Rs 50. This goes 
on until the 49th member who subscribes 
as much as Rs.49 and receive Rs. 50. Then 
chance ceases to play any part in regard 
to the remaining 451 members who receive 
at the end of the 5Uth month each a sum 
of Rs, 50. What the 449 members lose is 
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the interest upon their money and what: 
the first 49 members gain is a portion’ of 
the interest thus lost by the other sub-- 
seribers. The remaining portion of the: 
interest earned is retained by the stake- 
halders as their profit. 

The fact that emerges from this descrip- 
tion-is that while chance determines. the 
disposal of the interest earned, there is ab-' 
solute certainty with reference to the dis-’ 
tribution of the capital fund itself, Though 
it may be said that it is the small ele- 
ment of chance that tempts some to join’ 
the fund, the dominant feature of the 
transaction is that it, enables a large nume 
ber to gradually lay by money and ‘re- 
ceive their savings in a lump sum and" 
the scheme is in their case an incentive to: 
thrift. A 

There is another feature of the scheme: 
to which I may advert. Underr. 8 ofthe- 
chit-fund rules, any of the subscribers 
is entitled to obtain by way of loan, 
after being subscriber for 7 months, an 
amount not exceeding th of the total con- 
tribution made by him on executing ‘a: 
promissory note agreeing to re-pay the’ 
sum with interest at 12-annas per cent, 
per mensem. If a larger amount is re: 
quired, there is a provision under which’ 
it may be advanced under proper safe- 
guards. Rule 6 provides that when the 
member draws ‘his amount, the sum due by 
him on account of loan isto be deducted. 
and the balance alone is to be paid to 
him. 

In my opinion there is nothing to dis-- 
tinguish this case in principle from 
Iyyanar Kone v. Bidoomada_ Kone (9). 
Kamakshi Asari v. Appavu Pillai (10) 
and Vasudevan Nambudri v, Mammod 
(11). Wa 

The transactions in all the three cases 
were similar and they may thus be de-: - 
scribed in the form of an illustration. A- - 
stake-holder promotes a chit-fund with 20: - 
subscribers, each subscriber paying a 
monthly subscription of Rs. 10. The fund: : 
The total subscrip-" 
tion for one month is thus Rs. 200. Each ` 


subscriber in turn is paid the entire sum of! -` 


Rs. 200. theorder in which the members 
are to get the sum being determined by: 
lot. The subscriber to whom the sum is 
paid executes a bond 
stake-holder agreeing to pay regularly. - 
future subscriptions as they fall due. 
the case decided by the Sudder Udalat; 


in favour of the... 


Tag st 
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that the scheme is a provident and bene- 
ficial arrangement under which each mem- 
ber derives the advantage of -having the 
usé in his turn of around sum, the only 
thing determined by lot, being the tum 
in which that advantage shall be enjoyed. 
The learned Judges observed that the latter 
circumstance did not, in their opinion, bring 
‘the case within the scope of Act V of 1844 
an Act for the suppression of lotteries. 

The material portion of the Act runs 
thus :— 

“ All lotteries not authorised by Govern- 
- ment shall, from and after the 3lst March 
1844, be deemed and hereby declared com- 
mon and public nuisances and against 
law." 

In Kamakshi Achari v. Appavu Pillai 
(10), Scotland, ©. J., and Frere, J., based 
their decision on the ground : 

“Tt is not the case of a few out of a 
number of subscribers obtaining prizes by 
jot.” 

The learned Judges further say that the 
right ofthe subscribers to the return of 
their contributions is not made a matter 
of risk or speculation. They hold that a 
transaction is not necessarily a lottery 
within eifher the spiritor the letter of the 
Act, simply because a matter of whatever 
kind is agreed to be decided by lots. The 
Act that was in force was still the same 
Act V of 1844. 

In Vasuderan Nambud*i v. Mammod 
(11), Shepherd, O. O.J., and Moore, J.,upheld 
the transaction on the ground that thelaw 
as laid down in Kamakshi Achari v. 
Appavu Pillai (40) was followed without 
question for 35 years and the introduction 
of s. 294-A into the Indian Penal Code made 
no difference. 

Wallingford v. Mutual Society (14), a 
decision of the House of Lords, is a very 
useful authority. The object of the Mutual 
Society was to accumulate capital by means 
of monthly subscriptions from members, to 
advance such capital to the members in 
rotation and ultimately to divide among 
the members all the profits that had been 
made. An “appropriation certificate” was 
issued to every member on his entering 
the society and certified his title to receive 
an advance out of the funds of the society 
and to participate in its profits. “The 
appropriations” or ‘advances were to be 
made in the following manner. By Art. 27 
it was declared that “appropriations” shal] 
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be allotted in two ways, The first and 
every fourth one thereafter by drawing, 
free of any premium or interest, while 
those intermediate shall be allotted to the 
member or members tendering the highest 
premium for the same respectively. The 
appellant took up appropriation certificates - 
and obtained advances and did not make 
the required re-payments. In an action 
against him he pleaded among other things 
that the constitution of the society itself 
was illegal as its promised benefits were 
to be given to the members hy drawings . 
which made the society unlawful under 
the Lottery Acts. The Lord Chancellor 
(Lord Selbourne) observes that one of the 
acts relied upon had reference to gambling 
transactions only and the transaction hefore 
the House was not a gambling transaction; 
the Other act relied on had reference to 
persons who kept lottery offices at-which 
the public were invited to pay for lottery 
tickets and that act could have no applica- 
tion to the case. The learned Lord observ- 
ed that no case was made worthy of a 
moment's consideration in support of the 
contention that the transactions were 
illegal under the Lottery Acts, Lord 
Blackburn, Lord Hatherley and Lord Wateon 
were equally emphatic in their opinion . 
that the plea was not in the slightest 
degree made out. 

A contrary opinion was no doubt exprers- 
ed by Jessel, M. R., in Sykes v. Beadon (15). 
There was a combination formed on the 
principle of investing the subscriptions of 
the members and dividing the capital furd 
and profits by means of certificates eon- 
vertible by annual drawings hy lot into 
preferable divided honds hearing interest 
with bonus. The learned Master of the 
Rolls at page 190* observes : 

“Tf thatis not a lottery it is very difficult, 
at all events, to my mind, to understand 
what a lottery is. Jt is called a division 
by lot, which means lottery. It save that 
the selections of certificates shall he by 
lot, and that is to be done in the ordinary 
way, by chance, and the benefits, as I said 
before, are unequal.” 

Chitty in his treatise on Contracts at 
page 805 (17th Edition 1921) seems to sug- 
gest that the opinion of Jesse], M. R., cannot 
now prevail in view of the latter decision of 
the House of Lords. 

A chit-fund of the description with which 
we are called onto deal was held to be 
` Page af (1879) 1] Gh, D [Ed] ae ae 
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illegal by Phillips, J., in Sankunni v. Ikkora 
Kutti (12) and Coleridge, J., was of the 
Opinion that this case required re-con- 
sideration and upon a reference by him, 
Krishnan and Odgers, JJ., held in Nagappa 
Pillai v. Arunachalam Chetty (13) that 
such a scheme was illegal although the 
learned Judges differed on another point, 

The cases relied on by the defendant are 
easily distinguishable. 

In Taylor v. Smztten (20), each packet of 
tea sold contained a coupon entitling the 
purchaser to a prize and although the tea 
was worth the money paid for it, it was 
held that the transaction was a lottery. The 
prizes were of an infinite variety and were 
not made known before the sale of the tea. 
The intending parchaser purchased the tea 
and the coupon together, whatever the value 
of the coupon might turn out to be, There 
was no doubt that in buying the tea, he 
also took the chance of getting something 
of value in the nature of a prize. It might 
turn out to be anything. The price paid 
was not merely for the tea but also for 
this chance. The seller only undertook 
that he would give away the prize; but 
the prize might be anything ; it might not 
be worth halfa penny. In this case, it is 
ohvious that loss : was hazarded by each 
purchaser of tea packet. 

Barclay v. Pearson (21) related to a miss- 

‘ing word eompetition and the scheme of 
it was that the competitors were to cut out 
coupons in a newspaper and fill in the word 
missing from a paragraph, the missing 
words being in the hands of a third party, 
enclosed in a sealed envelope. The whole 
of the money received in entrance was to 
be divided equally amongst those compe- 
titors who filled in the missing word correct- 
ly. Here the distribution takes place by 


-. chance, the fund itself being the contribu- 


tion of all the competitors. 

In Reg v. Pearson (19), a newspaper pro- 
prietor announced that he intended to carry 
on a Weather Forecast Competition and 
people were invited to predict the number of 
hours of bright sunshine and the number 
of rainy days. The competitors who most 
nearly forecasted the weather were to ob- 
tain the prizes. Sir John Bridge observed 
that the transaction was purely a lottery so 
far as those persons were concerned to 
whom the scheme was addressed. It was 
a competition of chance and not of skill 
If the competition was confined to meteo- 
rological savants the case might be 
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different. The competition was held to 
be quite as mischievous as the: missing 
word competition. It is clear that while 
many lose,a few win the prizes and that 
the fund out of which the prizes come is 
that contributed by the losing as well ag 
the winning competitors. 

la Willis v. Young (22), the Proprietors 
ofthe Weekly Telegraph devised a still 
more ingenious scheme. They caused medals 
to be distributed gratuitously among the 
members of the public. Each medal bore 
the words “Keep this, it may be worth 
hundred pounds. See the Weekly Telegraph 
to-day”. The winning numbers which were 
arbitrarily selected were published in the 
newspaper. It was not necessary that the 
holder of the medal should purchase a copy 
of the paper as information as tothe winning 
numbers could be obtained without charge 
at the office of the newspaper. The object 
of the proprietors was attained and the 
circulation of the paper increased consider- 
ably. The point Iam trying to make is 
thus brought out very clearly by Lord 
Alverstone, ©. J.: “The money for the prizes, 
however, comes out of the receipts of the 
respondents, and these in their turn come, to 
aconsiderable extent, from the people who 
buy the paper, although no doubt the 
advertisements may bringin a considerable 
sum, The persons who receive the medals, 
therefore, contribute collectively (though 
each individual may not -contribute) sums 
of money which constitute the fund from 
which the profits cf the newspaper, and also 
the money for the prize winners in this 
competition come” Darling, J., expresses the 
same idea very shortly thus :—“ In the pre- 
sent instarice all chances are paid for in 
the mass by the general body of purchasers 
of the paper, although an individual pur- 
chaser may not pay for his chance", 

In R.v. Harris (23), the scheme judged 
by this test is clearly a lottery. The fund 
out of which the prizes came was contribut- 
ed by the whole body of subscribers and 
it is obvious that the ticket-holders did not 
in all cases obtain full value for the shil- 
ling which each purchaser of the ticket was ` 
required to pay, even assuming that the 
entire £ 250 was distributed in “bonuses”, 

In the present case, however, as I have 
shown, the prizes paid to the first 49 mem- 


_ bers are not paid out of the contributions 


made by the subscribers; the money for 
the prizes comes out of the interest earned 
on the capital fund contributed. The cases ` 
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cited for the defendant are thus clearly 
distinguishable. 

A view different from what I am dispos- 
ed to take was no doubt takenas I have 
said in Sankunni v. Ikkora Kutti (12), but 
the respondent against whom the decision 
was given was unrepresented and the at- 
tention of the Court was not drawn to 
Wallingford v. Mutual Society (14). Nor 
does it appear that this case was cited before 
the Bench that decided Nagappa Pillai v. 
Arunachalam Chetty (13). ` ; 

In my opinion, therefore, the transaction 
is not a lottery and the plaintiff? is entitled 
to judgment. 


in the view I have taken, it is unneces- 


sary to deal with the contention based on` 


the distinction between void and illegal 
transactions, or to discuss the group of cases 
of which Johnson v. Lansley (5), Beesion v. 
Beeston (6) and Shibho Mal v. Lachman Das 
(1) are examples. w 

I agree with my learned brother in the 
order proposed by him. . 

VNV 
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Appeal allowed: 
Case remanded, 


CALCUTTA HIGH COURT. 

Appmat FROM ORDER No. 180 or 1924 AND 

Srcoxn Civin Appear No. 1016 ur 1924. 
. March 9, 1925. 

Present:—Mr. Justice Suhrawardy and 
i Mr. Justice Duval. 

AGENT, BENGAL NAGPUR RAILWAY 
—DEFENDANT--APPELLANT 
Versus 

BEHARI LAL DUTT— PLAINTIFF — 

: RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 23 
Second appeal, if lies when remand order not in 
proper form—Inherent power of Court—High Court, 
if can interfere when appeal is incompetent—Suit, 
frame of—Railway Company—Suit against Manager 
_-Misdeseription—Amendment of plaint, when to be 
allowed. h f 

An appeal lies from an order of the Appellate 
Court purporting to be an order under O. XLI, r. 23, 
£ the 
in strict accord with the provisions of the said rule. 
[p. 427, col. 2.7 , 

An order ofremand passed by the Appellate Court 
in the exercise of its inherent jurisdiction is appealable 
even though it doesnot come within the scope of O. 
XLI, r. 23, O. P. O. [ibid] -m 

Abdulkarim Abu Ahmed Khan Ghuznari v. 
Allahabad Bank Ltd., 41 Ind. Cas. 598; 44 C. 929; 21 
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G. W. N. 877; 26 O. L, J. 49, Bhairab Chandra Dutt vw, 
Kali Kumar Dutt, 74 Ind. Cas. 1038; 37 CO. L. J. 4915 > 
(1923) A. I. R. (0.) 606 and Radha Krishna Saha v, 
Kamal Kamini Debya, 70 Ind. Cas. 547; 35 ©. L.J. 
345; (1922) A. L R. (CO) 456, relied upon. i 

The High Court can interfere under s. 115, O. P. C., 
with an order found to be not appealable, if it is 
eee that the order is not in accordance with law. 

ibid. 

Where there are two known persons in existence and 
the plaintiff brings the suit against one of them and ` 
afterwards applies to have theother brought on the 
record as defendant onthe ground that he all along’ 
intended to sue the other and in substance he sued 
the other, the case is not one of misdescription but of. 
substitution, and s. 22 of the Limitation Act would , 
apply. [p. 429, col. 1.] i 

No amendment of plaint should be allowed where 
it is applied for at a very late stage and will- have the . 
effect of adding a new party to the suit and s. 22 of 
the Limitation Act would apply. [p. 429, col. 2.] f 

Where instead of the Railway Company, its Agent 
is sued, the suit is not framed properly and is not, 
therefore, maintainable. [p. 429, col. 1.) z 

Indian General S. N. & R. Coy. Ltd, v. Lal Mohan. 
Saha, 31 Ind. Cas. 35; 43 O. 441; 22 C.L. J. 241, Ram 
Dass Sein v. Mr. Cecil Stephenson, 10 W. I 366: 2 B. 
L. R.S. N. 6 (a); 1 Ind. Dec, (n. s.) 1011, Nubeen - 
Chanderpaul v. Mr. Cecil Stephenson, 15 W. R. 534.and 
East Indian Railway Company v. Ram Lakhan Ram, 
78 Ind. Cas. 312; 3 Pat. 230- (1924) Pat, 9; (1925) A. I. 
R. (Pat.) 37; 6 P. L. T. 415, followed. 

Saraspur Manufacturing Company Ltd. v. B. B. and 
C.I. Railway Company, 73 Ind. Cas. 1027; 47 B. 785; 
25 Bom. L. R. 513; (1923) A. I. R. (B.) 452, distin- 
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Appeal againstan order of the District 
Judge, Bankura, dated the 14th March’ 
1924, reversing that of the Munsif, Third 
Court, Bankura, dated the 19th June 1924, 

Babus. Nagendra Nath Ghose, Ramesh 
Chandra Sen and Jatendra Kumar Sen 
Gupta. for the Appellant, 

Mr. Mohendra Nath Roy (with him Babu 
Panchanan Ghose), for the Respondent. 

JUDGMENT. 

Suhrawardy, J.—This Miscellaneous 
Appeal (No. 180 of 1924) and the S. A. No. 
1016 of 1924 are directed against the same 
decision of the Court below. There is also 
an application under s. 115, C. P. C., filed by’ 
theappellant against the same order. The 
explanation is that in the present unsettled 
state of the law the appellant could not de- 
cide on the proper procedure. oes ye 
- The miscellaneous appeal was first heard 
and the learned Advocate for the respond- 
ent took a preliminarv objection on the 
ground that no appeal lay. The facts of: 
the case are that the plaintiff-respondent 
brought a suit for recovery of the value of 
certain goods which he had despatched 


-from one Railway Station to another on the 


Bengal Nagpur Railway but ihe goods 
were not delivered to the consignee. He 
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accordingly raised the present suit and in 
the plaint filed the name of the defendant 
was given as “Agent of the Bengal Nagpur 
Railway Saheb Bahadur”. The defendant 
Mr. Young, who was the agert of the Bengal 
Nagpur Railway Company -at the time, 


appeared and one of the objections that he. 


took was that the frame of the suit was 
bad. He also took other objections under 
ss. 75 and 77 of the Indian Railways Act 
on the grounds that the plaintiff had not 
declared the value of the goods ashe was 
legally. bound to do at the time of the con- 
signment and that notice under s. 77 of the 
Indian Railways Act had not been properly 
served. The learned Munsif in the Trial 
Court without going into the merits of the 
cass held that the suit as framed was not 
maintainable. He also found against the 
plaintiff onthe objections under ss. 75 and 
77.0f the Indian Railways Act.- In this 
view he dismissed the plaiutiff's suit. There 
was anappeal by the plaintiff to the learned. 
District Judge of Bankura who considered 
the first quéstion only, namely, whether the 
frame of the suit was defective and being 
of opinion that the intention of the plaintiff 
was to sue the Railway Company he directed 
the plaint to be amended and the suit to 
preeeed. The learned District Judge did 
not consider the decision of the Trial Court 
under ss, 75 and 77 of the Indian Railways 
Act. In the view which the learned Judge 
took he set aside the decree of the Trial 
Court and passed the following order: “The 
case will go back to the lower Court for 
amendment of the title of the defendant 
‘Company and for a fresh trial. The costs 
of the Court will abide the result of the 
suit, The Court-fee paid on the memoran- 
dum of appeal should be returned to the 
appellant”. Against this judgment the ap- 
pellant has preferred this appeal and S. A. 
No. 1016 of 1924. It is argued on behalf of 
the respondent that this order not being an 
order under O. XLI, r. 23 is not appealable 
and, therefore, this appeal is incompetent. 
It is further argued that the decision. of 
the First Court dismissing the plaintiff's 
suit was nota decision upon a preliminary 
point. lt is apparent that that Court did 
not enter into the merits of the case but held 
that the plaintiffs suit could not proceed 
because of the defectin the description of the 
defendant; and it also iound that the suit 
was barred under ss. 75 and77 of the Indian 
Railwys Act, The decision of that Court 
must be taken to be a decision on a prelimi- 
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nary point and the remand order of the lower 
Appellate Court was one under O. XLI, r. 
23, C. P. O, Moreover, it has been held that 
though an order of remand passed by the 
Court of Appeal below may not be in strict 
accord with the provision of O. XLI 
read with O. XLIII r. 1 (u), if the order of 
the Appellate Court purports to be an order. 
under O XII, r. 23, an appeal will lie from 
such an order. Strictly speaking, the order 
passed by the learned Judge is not in con- 
formity with O. XLI, r. 23, but it is*mani- 
fest from the form of his order that he pur- 


Pe ah E 


ported to pass it under O. XLI, r. 23. One — 


of the orders that he passed is that the 
Court-fee paid on the memorandum of 
appeal should be returned to the appellant 
and such anorder can only be passed under 
s. 18 of the Court, Fees Act in a case where 
the remand is made under O. XLI r. 23. It 
has further been held that an order passed 


by the Appellate Court in the exercise of . 


its inherent jurisdiction, which it possesses, 
as held in the Full Bench case of Abdul 
Karim Abu Ahmed Khan Ghuznavti v, Allah- 
abad Bank Ltd. (1)-is an appealable order 
even though it may not come within the 
scope, of O. XLI, r. 23, Bhairab Chandra 
Dutt v. Kali Kumar Dutt (2) and Radha 
Krishna Saha v. Kumal Kamini Debya (3). 
In this state of the authorities, I am of opin- 
ion that the appeal is competent. Even 
if there are any doubts asto the maintain- 
ability of the appeal in such cases the 
memorandum of appeal may be treated as 
an application under s. 115 O. P. C., where 
we are satisfied that the order passed by 


the lower Court is not in accordance with . 


law, 
Now, I come to the merits of the appeal. 


It has been observed that the Trial Court > 


found against the plaintiff and held that 


the suit was not brought against the proper - 


party and it is, therefore, not maintainable. 
Jt is not questioned before us that the de- 


scription of the defendant as appears from - 


the plaint is not strictly.in accordance with 
Jaw. It cannot be disputed that the frame 
of the suit is in contravention of the pro- 
visions of O. XXIX, r. land Sch. A to the 
Oo. P. ©, and that it should have been 
brought against the Railway Company. In 


(1) 41 Ind. Cas, 598; 44 C. 929; 210, W.N. 877; 26 
Ti. Tah - 


(9) 74 Ind. Cas. 1038; 37 C. L. J. 491; (1923) A.L R. 


(C.) 606 


(3) 70 Ind Cas. 547; 35 Ç. L. J. 345; (1922) A. I R. 


(C) 456, 
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the case of Indian General S. N. & R. 
Co, Lid., v. Lal Mohan Saha (4), the suit 
was brought against two Companies through 
a. certain person who was named as the 
joint agent of two Companies. - It was held 
that the frame of the suit was in contra- 
vention of O. XXIX, r. 1. But itis argued 
by the respondent that the plaintiff should 
be allowed to amend the plaint and to con- 
stitute the suit in accordance with the pro- 
visions of law. It appear- that the plaint 
“was filed on the 28th October 1922. The 
written statement on behalf of the defend- 
ant was filed on the Quad January 1923. 
In paragraph 2 of the written statement 
the defendant pleaded that the suit as 
framed was not maintainable. On the 12th 
June 1923 the hearing of. the evidence and 
the arguments of the Pleaders were finish- 
ed and judgment was reserved. Thereafter 
on that day the plaintiff filed a petition for 
amendment of the plaint. The learned 
Muasif rejected it on the ground that the 
prayer could not be allowed at that stage. 
From these facts it cannot be said that the 
mistake that was committed was an acci- 
dentalone. The plaintiff adhered to this 
case that the suit as framed was in proper 
form untilafter the arguments of the Pleader 
of the defendant when he was convinc- 
edof his mistake and put in an application 
for the amendment of the plaint, 

Besides thë objection that the plaintiff 
did not ask forany amendment of the plaint, 
in time, there is another objection on the 

- grotind of limitation. Itis conceded that 
the effect of now bringing the Railway Com- 
pany on the record will be the addition of 
a party to the guit and s. 22 of the Indian 
Limitation Act will apply. The respond- 
ent, however,? argues that the amendment 
sought was not toadd a fresh party to the 
suit bat to remove the misdescription of 
the. defendant in the plaint. The real 
question, therefore, is whether the present 
case is a.case of misdescription of the de- 
fendant or whether the amendment would 
practically add a party to thesuit. On the 


authorities there is no room for controversy ` 


thatthe suit as framed is not maintainable. 
In the case of Ram Dass Sein v. Mr. Cecil 
Stephenson (5), the East Indian Railway 
Company was sued in the name of its 
Deputy Agent. It was held that the suit 
was bad and could not proceed in that form 

(4) 31 Ind. Cas. 35; 43 C. 441, 22 0. L. J. 241. 

(5) 10 W. R. 366; 2 B. L. R.S. N. 6 (a); 1 Ind. Dee. 
(x. s.) 1011. 
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as the plaint did not disclose any cause of 
action against the defendant. This decision 
was followed in the case of Nubeen Chunder 
Puul v, Mr, Cecil Stephenson (6). There 
also the same mistake occurred. It was 
held that the suit could not proceed against 
the defendant, An attempt was made in 
that case to amend the plaint by bringing 
proper parties on the record. The learned 
Judges rejected the prayer on the ground 
that the Railway Company was no party to 
the suit and it could not be said that the 
Railway Company was likely to be affected 
by the result of the suit; and further under 
s. 73, Act VIII of 1859, it was not imperative 
on the Court to admit patties to the record; 
it was discretionary to allow amendment 
and it was justified in not allowing the 
amendment at the stage at which it was ` 
asked. These cases are tried to be distin- 
guished from the present case on the ground 
that in those cases the defendant was sued 
by. name as representing the Railway Com- 
pany, whereas in the present case the 
defendant isnot named but desctibed only 
as Agent of the Railway Company. In the 
ease of Indian General S. N. & R. C. 
Ltd. v. Lal Mohan Saha (4) to which refer- 
ence has been made, amendment was sought 
and allowed on the ground that as it was 
within time it would not affect the Statute 
of Limitation. Their Lordships observed 
thus: “In the circumstances of this case, as 
no question of limitation arises even if the 
suit be taken to have been instituted against 
the two Companies on the date when the 
plaint was allowed to be amended, we are of 
opinion that the amendment may stand." 
From this observation it is clear that if 
the amendment was not asked for within 
the period of limitation the prayer could 
not be granted. Inthe present case there 
is no question that the application for 
amendment was made after the statutory 
period. All the cases on this point were 
considered by the Patna High Court in the 
case of Hast Indian Railway Company v 
Ram Lakhan Ram (7) which is on all fours 
with the present case and where all. the 
points arising in this case were discussed 
and answered in the way in which we pro- 
pose to answer them in this case. Das, J 
in his lucid judgment after quoting ‘the 
words of Mookerjee, J., in the case of 
Indian General S. N. & R. Co., Lid. 
(6) US ae 
7) 78 Ind. Cas. : K > : 
A T. R. (Pat) 36 P. Lai Sea a 
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v. Lal Mohan Shaha (4) said as follows: 
“I read the decision of Mookerjee, J., 
as containing a strong intimation to 
the effect that amendment would not have 
been allowed ifany question of limitation 
arose in the case.” In that case the defend- 
ant was named ‘Agent of the Fast: Indian 
Railway Company’. Subsequently the 
plaintiff sought to substitute the Railway 
Company for the. defendant originally sued. 
The learned Judge remarked: “When 
there were two known persons in existence 
and the plaintiff brings the suit against one 
of them and afterwards applies to have the 
other brought on the record as a defend-. 
anton the ground that he all along in- 
tended to sue the other and that in sub- 
stance he sued the other, and no question. of 
representation arisesin the case, it is im- 
possible to maintain the view that the case 
is one of misdescription”. 1 fully agree 
with this observation. On behalf of the 
-plaintiff-respondent much reliance has been 
placed on the decision in the case of the 
Saraspur Manufacturing Company v. B. B. 
& C.I. Railway Company (8). This case 
has been distinguished in the Patna case; 
and without accepting the correctness of that 
decision it may be distinguished from the 
present case on the following ground, In 
the suit brought in the Bombay case the 
defendant was stated as the Agent of the 
Railway Company. But the Railway Com- 
pany appeared, filed a written statement, and 
raised several pleas in defence. They also 
objected that the plaintiff's suit should not 
lie as it was filed against the defendant’s 
agent. Some of the observations on which 
the decision in.that case is based are that 
“the defendant Company not only knew 
perfectly well that the various claims had 
been made against it, but also considered 
itself the party being sued. If the Company 
was not a party, no appearance should have 
been entered.” Then again: “Though the 
description of the Company may not have 
been that which is in conformity with 
the Schedule A to the C. P. ©., never- 
theless the Company was substantially 
‘on the record ...... the Company was in 
substance the defendant at the time 
the plaint was first filed, and it was not a 
case of adding a new party in which case, 
considerations of that kind might be rele- 
vant”. I might hold the same opinion on 
the facts of that case. But here the defend- 

(8) 73 Ind. Gas, 1027; 47 B. 785; 25 Bom. L. R. 513) 
(1923) A. L R. {B.) 452, 
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ant at the very outset took objection to the 
frame of the suit and the Company has 
not appeared or defended the suit. I hold 
that itis not a case of misdescription but 
if the amendment is allowed it will have the 
effect of adding a new party to the suit, and 
s. 22 of the Limitation Act will apply. 

Another case has been referred to by the 
respondent, viz. the case of Nistarini Dasya 
v. Sarat Chandra Mojumdar (9). 1 had 
occasion to refer to that case in a recent 
judgment with reluctance to follow’ it and 
tried to distinguish it, but that decision 
has no bearing on the present case. The 
view which the learned Judges took in that 
case was that the real plaintiff in the suit 
was the son and that the suit as originally 
framed was for the benefit of the real 
plaintiff; “and, therefore, they thought 
that by the amendment of the plaint by 
bringing the real plaintiff on the record 
there was substantially no change in the 
frame of the suit. 

On the above considerations I am of 
opinion that the plaintiff's suit as brought 
is incompetent and must be dismissed, 

The order of the lower Appellate Court is 
also open to criticism on the ground that 
the Court was not justified in remitting the 
case to the Trial Court after setting aside 
its decision on one of the points decided by 
it. The learned Judge should have gone 
into the questions decided by the First 
Court under ss. 75 and 77 of the Indian 
Railways Act. But as, in my judgment, the 
suit is defective and must be dismissed 7 do 
not consider this point any further, 

The result of the foregoing conclusion is 
that this appeal is allowed, the decree of 
the lower Appellate Court set aside and that 
ofthe Court of first instance restored with 
see: : 

t is not necessary to pass an i 

ge Appeal No. 1016 of 19247 epai 

uval, J.—I agree with the judg ri 
of my learned brother just aia aa 
appears to me that there are. only two 
points in this case, the first is whether 
there is an appeal in this case and the 
second is whether, as a matter of fact, in the 
circumstances of this case the application 
to substitute the Company for the Agent 
filed at such a late stage can legally be al- 
lowed, < l 

As to the first point, it appears to 
be perfectly clear that BT ed. 


(9) 29 Ind. Cas, 680; 20 C. W. N. 49; 22 C, L, J, £59 
' || 
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learned District Judge might have decid- 
“ed he really intended to decide only one 
point, namely, the preliminary point; and 
it isalso clear that the learned Munsif in 
the First Court -did only decide the pre- 
liminary point ; that is to say, he took no 
evidence of the fact as to whether there 
was any loss occasioned to the plaintiff. I 
hold, therefore, that an appeal does lie to 
this Court against the order of the District 
oe z the second point, the weight ofall the 
authorities is to the effect that substitution 
cannot be made at a late stage of the case. 
I had the plaint and written statement read 


tome and it appears quite clear that this - 


objection was taken at the very first stage 
of the case. No attempt was made to rec- 
tify the mistake till at the very last stage 
‘of the case; and the First Court was right 
in. dismissing the application. All the 
authorities except the decision in the case 
of Saraspur Manufacturing Co. Lid, 
v. B.B. & C.I. Railway Company (8) 
are in favour of this view. Jn the Bombay 
‘case, however, permission for substitutión 
was given owing to the special circum- 
stances of the case which donot apply to the 
present case. 1 refer to this case because 
the learned Advocate for the respondent 


‘rested on it his whole case to justify the ` 


order of the District Judge. In this view 
I agree that the appeal must be allowed, 
the order of the District Jud ge vacated and 
that of the Munsif restored with costs of 
Il-Courts. | 

ji It isnot necessary to pass any order in 
8. A. No, 1016 of 1924. 


S. D. Appeal allowed. 


H JUDICIAL COMMIS- 
OUD ONER’S COURT. 3 
Cryin Revision No. 69 or 1925. 
July 22, 1925. 
. Present:—Simpson, A. J. C. 
Musammat HAIDRI KHANAM AND OTHERS 
— APPLICANTS 
TETSUS 
AHMAD ALI AND OTHERS —OPPOSITE 
PARTY i TT 
at T, e Po, ra Ti ea horde returning 
plaint “for "presentation to proper CourimApszils 
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[901. 0. 1525] 


Appellate Court deciding that Trial Court had juris: 
diction—Error-of law—-Revision, whether lies. 

An error of law furnishes no ground for revision. 

Whereon an appeal from an order directing that 
a plaint should be returned for presentation to a 
proper Court, the Appellate Court decides that the 
Trial Court had jurisdiction to entertain the suit, its 

ecision is nol open to revision inasmuch as even if 
it is erroneous, it is a mere error of law committed 
bya Court which -had jurisdiction to decide the 
matter, 


Application against an order of the 
Officiating Subordinate J udge, Lucknow, 
dated the 9th March 1925, reversing that 
of the Munsif, South Lucknow, dated the 
30th January 1925. 

Messrs. A. P. Nigam and Rameshwari 
Dayal, for the Applicants, 

Messrs. Nazir-ud-din and S. M, Ahmad, 
for the Opposite Party. 


ORDER.— This is an application under 
s. 115 of the C. P. ©. in revision. The _ 
question raised is one of some difficulty, if 
ithad come before me in an appeal, but I 


‘am not prepared to decide itin revision. 
y 


There was an original mortgage for 
Rs. 2,700 and a sub-mortgage, that is to 
say, a mortgage by the mortgageè of his 
mortgagee rights for Rs. 690. The sub- 
mortgagee chose to pursue the remedy 
in connection with which form No.9 of 
Appendix D of the O, P. O. has been 
provided, that is to say, he brought a suit 
for sale of the property itself’ He made 
the mortgagee and the mortgagor defend- 
ants, and he asked that out of the sale 
money, he should get in the first place, the 
money he was entit!ed toon his sub mort- 
gage, and then out of the halance the orgin- 
al mortgagee ought to get his mortgage 
money, and that the surplus after that 
Should be paid to the mortgagor. 

He brought this suit in the Court of the 
Munsif whose jurisdiction’ is limited to 
Rs. 2,000. The Munsif decided that in a suit 
of this kind the sub-mortgagee is stepping 
into the shoes of the mortgagee, and that 
both Court-fee and jurisdiction must be 
calculated on the amount of the mortgage 
money of the original mortgagee. Ac- 
cordingly, he returned the plaint for presen-. . 
tation to the proper Court. The plaintiff 
sub-mortgagee appealed, and the learned 
Subordinate Judge allowed the appeal. He 
held that any relief granted to the original 
mortgagee was merely incidental to the. 
relief claimed by the plaintiff, and that the 
valuation of Rs. 690 was correct both for 
Court-fee and for jurisdiction, Therg 


(80 i. ©. 1925] 
‘beens to be no direct authority on the point 
but as I have said, I do not feel called upon 
to decide it. The learned ` Subordinate 
Judge may have been right in his decision 
or he may have been wiong, but there is no 
doubt that he had jurisdiction to hear the 
appeal, and that the most that can be urged 
against his judgment is that it contains an 
error of law. That furnishes no ground for 
revision, The case is similar to Jawla 
Prasad v. E. I Railway Company (1). 
I dismiss the application with costs. 
Z. K. Application dismissed, 
(1) 46 Ind. Cas. 99; 16 A. L. J 535, 


CALCUTTA HIGH COURT, 
LETTERS PATENT APPEAL No. 29 or 1924. 
March 17, 1925, 

Present :—Justice Sir Ewart Greaves, 
Kr., and Mr. Justice Cuming. 
DHIRENDRA NATH GHOSE AND OTHERS 
—PLAINTIFFS—APPELLANTS 
versus 
CHARUSHASHI DEBYA—DEFENDANT 

. RESPONDENT. 

Transfer of Property Act (IV of 1882), 8. 32— 

laim for rent, whether right to immoveable property 
—Bengal Tenancy let (VIII of 1885), s. 150, 
applicability of. 

-A mere “claim for rent" ia nota right to immove- 
able property within the provision of s. 52 of the 
‘Transfer of Property Act. [p. 431, col. 2.] 

The provisions of s. 150, Bengal Tenancy Act, do not 
apply to a case when the rate of rent is in issue. [). 
432, col. 1.) 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Duval, dated the 9th 
July 1924, in Appeal from Aprellate Decree 
No. 972 of 1922, 

Mr. Amarendra Nath Bose and Babu 
Arun Chandra Bose, for the Appellants. 

Dr. Bijan Kumar Mukherjee, for the 
Respondent. 

JUDGMENT. 

Greaves, J.—This is an appeal by the 
‘plaintiffs under s. 15 of the Letters Patent 
from a judgment of Mr. Justice Duval. The 
suit was one for rent and the contention of 
the tenant was that he was only Hable to 
pay rent atthe rate of Rs. 30-10-8 gandas 
whereas the landlord claimed rent at the 
rate of Rs. 39. Before I state the questions 
that arise in this appeal it is necessary to 
state a few facts. On the 15th June 1914 
proceedings were started by the landlord 
for enhancement of rent under s. 105 of the 
Bengal Tenancy Act. The judgment in 
that case was delivered on the 24th Decem- 
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ber 1915 fixing the rate of rent at Rs. 39 in 
accordance with an entry in the Record of 
Rights. In the meantime subsequent to the 
institution of the proceedings under s. ld 
and whilst these were pending the landlord 
commenced a suit for rent against the 
predecessor-in-interest of the present re- 
spondent, Beni Kanta Banerjee. The 
decree was passed in that suit on the 25th, 
August 1915 on the basis of a rental of 
Rs. 34-10-8 gandas. The holding was sold 
in execution of the decree sômetime in, 
August 1915 and the sale was confirmed 
on the 30th September 1915, the purchaser 
being Dinesh Chandra Chatterjee trans- 
ferred his interest to the present respondent, 

Three points were urged before us in 
this appeal against the judgment of the 
learned Judge who held that the respon- 
dent was not bound by the proceedings 
under s. 105. The first point is that the 
sale is merely a devolution and that the 
provisions of O. XXII, r. 10 of the C. P. ©., 
apply to the case; and secondly, it was con- 
tended that in any case the proceedings 
under s. 105 were contentions and operated 
as lis pendens and that accordingly, the 
respondent was bound by the proceedings 
under the provisions of s. 52 of the Transfer 
of Property Act. Thirdly, it was contended 
that by virtue of the provisions of s. 150 of 
the Bengal Tenancy Act the plea taken by 
the respondent was not open to him as he 
did not deposit the rent which he had 
admitted to be due, namely, Rs, 34-10-38 
gandas. ; f 

So far as the first point is concerned, I 
have endeavoured to understand the argu- . 
ment that was addressed to us based upon 
the provisions of O. XXII, r. 10. But 
I have been unable to see how that rule of 
O. XXII has any application whatsoever and 
the first point accordingly fails. 

Secondly, so far as s. 52 of the Transfer 
of Property Act is concerned I am unable 
to agree with the argument of the learned 
Advocate that any right to immoveable 
property was directly and specifically in 
question. In my view the rights referred 
to by those words ofs. 52 are rights such 
as arise with regard to sale, specific per- 
formance lease and so on ; but I cannot see 
how a mere claim for rent isa right toim- 
moveable property within the provisions of 
s. 52. No authority has been cited to us for 
the: proposition and I am not prepared 
to hold that a claim for rentis a right to 
inimoveable property within the meaning 
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of those words in s. 52. We were referred in 
support of the learned Advocate's argument, 
to an unreported case of this Court, namely, 
an appeal from an Appellate Decree No. 430 
of 1916. But I cannot see how that judg- 
ment affects the matter at all as the only 
question there was whether the person 
there who occupies the same position as the 

. respondent here knew of the proceedings 
under s. 105. The Court there found that 
he knew of those proceedings and that he 

. knew of those proceedings at the time he 
purchased and that he was clearly bound 
by those proceedings. This is the only 
point that was decided in that case and I do 
not see how that case helps the appellanta 
in this case. 

With regard to the third point, namely, 
that s. 150 of the Bengal Tenancy Act 
debars the respondent from setting up the 
plea which he raised. This boint seems 
to bs decided by the case of Banarasi 
Pershad v. Makhan Roy (1). In that case the 
same argument was used with regard to the 
provisions of s. 150 as was urged before us 
in this appeal and Mr. Justice Banerji there 
decided that s. 150 did not apply where the 
rate of rent was in issue. We respectfully 
agree with that decision and under the 
circumstances, s. 150 has no application. 

The appeal accordingly fails and is 
dismissed with costs. 

Cuming, J.—I agree. 

Appeal dismissed, 


Z. K, 
(1) 30 O. 947; 70. W. N. 514, 


CALCUTTA HIGH COURT. 
Crvin Roe No. 552 of 1925. 
July 15, 1925. 
Present :—Justice Sir Babington 
Newbould, Kr. 
KAMINI KUMAR ROY AND ANOTHER 
— PETITIONERS 


a 


Se VETSUS 
RAJENDRA NATH ROY AND anorser 
—OpvosiTe Parry. 

Civil Procedure Code (Act V of 1908), O. XXIIT, 
* 1—Withdrawal of suit, application for—Refusal to 
grant permission to bring fresh suit—Procedure. 

Where a plaintiff applying for withdrawal of suit, 
does not desire to withdraw from the suit unless with 
liberty to bring a fresh suit, and the Court considers 
that such liberty should not be granted, the proper 
course is simply to dismiss the application. An order 
in sucha case allowing withdrawal of suit without 

ermission to bring afresh suitis wrong, and must 
be set aside, with the restoration of the suit to the file, 
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Mahant Biharidasji v, Parshottamdas Ramdas, 32 B. 
315; 10 Bom. L. R. 293, relied on. 

A plaintiff who does not take any objection to the 
above course adopted by the Court cannot be deemed 
to have agreed to it, and to have withdrawn from the 
suit, it being not necessary for him to expressly take 
the objection before the refusal of his application. 

Rule against an order of the Second 
Munsif, Chikandi, dated the 2vuth Feb- 
ruary 1925. 

Babu Rupendra Kumar Mitter, for the 
Petitioners. 

Mr. Gunada Charan Sen and Babu Somes- 
war Prosad Mukherjee, for the Opposite 
Party. i 

JUDGMENT.—The plaintiffs-petition- 
ers during the hearing of their Suit No. 69- 
of 1924 in the Court of the Second Munsif 
of Chikandi applied for permission to with- . 
draw from the suit with liberty to bring a 
fresh suit. The Munsif allowed them to 
withdraw from the suit without permission 
to bring a fresh suit and directed the defend- 
ants to get their costs from the plaintiff, 
This order was passed in connection with 
two suits, but in this Rule we are only con- 
cerned with Suit No. 6Y of 1924. 

That the Munsif's order was wrong is 
clear from the decision of the Bombay High 
Court in Mahant Biharidasji v, Parshottam- 
das Ramdas (1). As there pointed out, 
where the plaintiff does not desire to with- 
draw from the suit unless with liberty to 
bring a fresh suit, and the Court considers 
that such liberty should not be granted the 
proper course is simply to dismiss the 
application. On behalf of the opposite party 
in this Rule the same argument was urged 
as had been urged at the hearing of the case 
cited. 

It was contended that the permission 
having been refused without any objection 
on the part of the plaintiff he must be 
deemed to have withdrawn from the suit. 
It was not necessary for him to expressly 
take such objection before his application 
was refused. The Rule is accordingly made 
absolute with costs and the order passed by 
the Munsif will be varied by substituting 
therefor an order in these terms. The 
application for permission to withdraw from . 
the suit with liberty to bring a fresh suit 
for the subject-matter of the suit is dis- 
missed with costs. The result will be that 
the case must be restored to the file. 

I assess the hearing-fee at two gold 
mohurs, 

N. E. Rule made absolute, 


(i) 32 B, 345; 10 Bom, L, R. 293, 
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: CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 542 or 1924. 
January 28, 1925. 
Present:—Justice Sir Babington Néwbould, 
Kr., and Mr. Justice B. B. Ghose. 
FAZARUDDIN AND OTBERS—ÅCCUSED—— 
APPELLANTS 

| VETSUS 
EMPEROR— RESPONDENT. 

Evidence Act (I of 1872), ss. 6, &, 9—Abduction 
case—Evidence of search prior to alleged abduction, 
whether admissible—Jury trial—Court, whether can 
express opinion on facts—Criminal Procedure Code (Act 
V of 1898), s. 288—Deposition of witness, admissibility 
of—“Subject to provisions of Evidence Act” meaning 


The accused, who were alleged to have abducted a 
woman at midnight, produced a witness who gave 
_ evidence that he had seen certain other women of 
the abducted woman's household -searching for some- 
thing at dusk the same evening, the suggestion being 
that the woman was actually missing in the evening 
and could not have been abducted at midnight. The 
women were not examined as witnesses: 

Ueld, that the evidence of the witness was inad- 
missible and neither s. 6, nor s. 8, nor s. 9 of the 
Evidence Act was applicable. 

In a Jury trial, there is no harm in the Trial 
Judge expressing his opinion on facts, and in fact 
itis his duty todo so to assist the Jury, provided he 
is careful to express his opinion in such a way as 
not to interfere with the duties of the Jury to finally 
decide according to their own view of the facts. 

The deposition of a witness before the Committing 
Magistrate when put in the Sessions Court under s. 288, 
Cr, P, C., becomes substantive evidence and is used as 
such, The meaning of the words “subject to the provi- 
sions of the Indian Evidence Act” in the section is not 
that the deposition must be admissible under some 
section of the Evidence Act. They simply mean that 
it cannot be used as substantive evidence, if for any 
reason it is irrelevant under the Evidence Act. 

Criminal appeal’ against an order of 
the Assistant Sessions Judge, Rangpur, 


dated the 22nd July 1924. 


Mr. D. N. Bagchi and Babu Mohini Mohan 
Bhattacharji, for the Appellants. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 


JUDGMENT.—The appellants have 
been found guilty under s. 366, Indian 
Penal Code, by the unanimons verdict of 
the Jury and have been sentenced each to 
five years’ rigorous imprisonment. 

. It is contended that the trial has been 
vitiated by the exclusion of relevant evi- 
dence and also misdirection by the Judge 
in summing up tothe Jury. It is suggested 
for the defence that the woman who has been 
found to be abducted, Bibijan, was actually 
missing in the evening and, therefore, could 
not have been, as alleged, abducted at mid- 
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night. The witness Nur Muhamad Munshi 
gave evidence that he had seen three women, 
who were sleeping in the same bari as the 
complainantand his wife that night, search- 
ing something at dusk. These women were 
not examined as witnesses and when 
the witness was asked what reply one 
of these women, who -were searching 
for something, gave, he was not allowed 
to answer the question. We hold thatthe 
learned Sessions Judge was right in exclud- 
ing this evidence, This alleged search 
that evening cannot be treated as part of 
the same transaction as the abduction at’ 
night so s.6 of the Evidence Act cannot 
make it admissible. Section Bis of no help 
to the appellants since these women were 
neither parties to the case nor agents to 
any party. Section 9, the only other section 
of the Evidence Act on which reliauce 
is placed, is equally inapplicable. 

As regards misdirection, several points 
have been argued, but they really all 
amount to this—that the learned Ses- 
sions Judge in dealing with these points 
expressed hisopinion toostrongly in favour 
of the prosecution. But though thelearned 
Judge expressed his opinion strongly it is 
evident from his charge that he was careful 
to impress on the Jury that on all questions 
of fact ‘the decision rested with them and 
over and over again in the charge we 
find remarks like these. “I have the entire 
evidence to you to judge,” “you are 
the Judges and you are to decide if 
you find the above question against the 
accused.” There isnoharm in the Trial 
Judge expressing his opinion on the fact and 
in fact it is his duty to do soto assist the 
Jury provided that he is careful to express 
his opinion in such a way as not in 
any way to interfere with the duties of 
the Jury to finally decide according to 
their own view of the facts. Allthe points 
to which reference is made, we find, have 
been adequately and properly dealt with in 
the charge to the Jury. The suggestions 
made on behalf of the defence have been 
considered, The points asto non-examina- 
tion of various witnesses have been dis- 
cussed. One other point of importance 
taken is that the deposition of witnesses be- 
fore the domiia Maxistrate was wrongly 
put in in accordance with the provisions 
of s. 288, Cr. P.C. It is contended that 
the concluding words of this section “Sub- 
ject to the provisions of the Indian Evidence 
Act” mean that the depositions cannot be 
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put in under this section unless they are 
admissible under some sections of the 
Indian Evidence Act. This is not the 
meaning of these words. The evidence of 
the deposition when put in under this 
section becomes substantive evidence and 
‘is used as such. But obviously it cannot 
be putin evidence as substantive evidence 
if for any reason it is irrelevant under the 
Evidence Act. To adopt the interpretation 
which we are asked to put onthese conclud- 
ing words would be to render the provisions 
of s. 288 unnecessary and superfluous. 
Having regard to the nature of the offence 
which the Jury have found to have been 
committed we are unable to hold that the 
sentence passed is too severe. 
The appeal is dismissed. 
The appellants must surrender to their 
bail and undergo the unexpired portion of 
the sentence. 


N. H. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
FULL BENCH. 
CRIMINAL Revision No. 34 or 1928. 
May 1, 1925. 
Present :-—Mr. Kennedy, J. ©., Mr. Aston, 
A.J.C., and Dr. DeSouza, A. J.C. > 
EMPEROR— PROSECUTION 
versus 


NABU AND 0THERS—ACCUSED, 

Criminal Procedure Code (Act V of 1898), ss. 268, 
342-—Summons case—Summary trial—Examination of 
accused, whether necessary—Interpretation of Statutes. 

The provisions of s. 342 of the Cr. P. C. as to ex- 
amination of an accused person are mandatory and 
apply even to Summons Cases and the words “if any” 
in s. 263 of the Code do not limit the obligation im- 
posed on Courts by s. 342, or render it inapplicable to 
summary trials, they merely have reference to those 
cases in which, owing to the admission and plea of the 
accused, or owing to the weakness ofthe evidence 
called in support of the prosecution, the accused can 
either be convicted on his own plea without the taking 
of evidence, or acquitted on the evidence without the 
examination referred to in s. 342. |p. 435, cole. 1 & 2.] 

Fernandez v. Emperor, 59 Ind. Cas. 129; 45 B. 672; 
22 Bom. L.R. 1040; 22 Cr. L. J. 17, Emperor v, 
Gulabjap, 64 Ind. Cas. 669; 46 B. 441; 23 Bem. L. R. 
1203; 23 Or. L. J. 45; (1922) A. I R. (B.) 290, Raghu 
Bhumji v. Emperor, 58 Ind. Cas. 49; 5 P. L. J. 430; 1 
P. L. T. 241; 21 Cr. L. J. 705, Gulam Rasul v. Emperor, 
8l Ind Cas. 715; 8 P. L. J. 174; 22 Cr. L. J. 427; 2P, 
L. T. 390, Muhammad Bakhsh v. Emperor, 65 Ind. Cas. 
618; 23 Or. L. J. 154; 4 L, L. J. 230; (1922) A. I. R. (L) 
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45 and Parmeshwar Lall Mitter v. Emperor, 67 Ind. 
Cas. 616; 3 P. L. T. 347; 23 Cr. L. J. 440; (1922) A. L 
R. (Pat.) 296, followed. 

Ponnusami Odayar v. Ramasami Thatham, 74 Ind. 
Cas. 945; 46 M. 758; 45 M. L. J. 224; (1923) M. W.N. 
519; 18 L. W. 478; 24 Cr. L. J. 833; (1924) A. I. R. M.) 
15, dissented from. 

The law does not favour legal and strained intend- 
ments, when over-minute precision may confound 
legal certainty. [p. 436, col. 1.] . 


Reference made by the Sessions Judge, 
Sukkur, dated the lith February 1925. 

Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 

Mr. Partabrai D. Punwani, Amicus cumi a. 
JUDGMENT OF THE FULL 
BENCH. 

Aston, A. J. C.—The accused Nabu 
and 14 others were convicted on summary 
trial by the City (First Class) Magistrate, 
Shikarpur, on llth September 1924, Nabu 
under ss. 4 and 5 of the Bombay Preven- 
tion of Gambling Act, 1887, and the remain- 
ing accused under s. 5 of that Act. 

The learned Sessions Judge, Sukkur, has 
referred the case to us unders. 438, Cr. P. C. 
for orders. 

lt appears that the case was registered 
by the learned Magistrate as a case tried 
summarily under Ch, XXII of the Cr. P. C. 
The particulars to be entered in cases of 
this nature are laid down ins. 263, Cr. P. 
coe headings marked respectively (a) 
to (7). : - 

All the requirements of s, 263 have been 


complied with by the learned Magistrate 


except that with regard to the heading 
marked (g) which requires that the plea 
of the accused and his examination (if any) 
should be entered, he has merely recorded 
the fact, that all the accused pleaded not 
guilty, 

The record as the learned Sessions Judge 
points out does not mention any examina- 
tion of the accused. 

Section 342 of the Cr. P. ©. empowers 
a Court ab any stage of an inquiry or 
trial to question the accused for - the 
purpose of enabling him to explain any 
circumstances appearing in the evidence 
against him and makes it obligatory on 
the Court to do so after the witnsses for 
the prosecution have been examined and 
before he is called on for his defence. 

A similar obligation is imposed in 
Ch. XX which relates to the trial of 
Summons Cases for s. 244 provides inter 
alia that the Magistrate shall proceed to 
hear the accused and take all such evidence 
as he produces. : 


(90 L d. 1928] 


In Ch. XXII, however, which relates to 
summary trials there is no specific pro- 
vision making it obligatory to examine 
the accused. All that s. 263 (g) requires is 
that the plea of the accused and his 
examination (if any) shall be recorded. 

‘What is the effect of the words GE any), 
in s. 263? Are the mandatory provisions 
of s. 342 applicable to Summons Cases 
and to cases summarily or do the words 

“if any” give the Magistrate a discretion, 
whether to examine the accused or not? 

It seems unthinkable that the Legislature 

could have intended by s. 263 to give 
Magistrates a direction in cases ending i in 
conviction to dispense with the examina- 
tion of the accused. 

The principle embodied in the maxim 
audi alteram partem, viz, that no man 
should be condemned unheard is perhaps 
the first and most important principle 
relating to the mode of administering 
justice, and in any record of the essentials 
of a fair trial it is the last essential, 
which could be omitted. 

The meaning of the word “if any” in 
ss. 263 and 370 is, I think, clear, if one 
considers ss. 243, 245, 253 and 289 of the 
Cr. P. Œ. It is not in every trial that 
an examination of the accused as required 
by s. 342 is necessary for if the accused 
in a Summons Case admits, that he has 
committed the offence of which he is 
accused, the Magistrate may convict him 
under s. 243, without proceeding to hear 
the complainant and take such evidence 
as may be produced in support of the pro- 
secution. Again if the evidence produced 
in support of the prosecution does not 
point to the fact, that accused has commit- 
ted any offence, section 245 shows that the 
Magistrate in a Summons Case can acquit 
the accused without examining him, and 
a. 253 shows that in a Warrant Case he 
can discharge him; and thisis only reason- 
able and in harmony with s. 342, for in 
such a case there is nothing appearing in 
the evidence, which requires an explana- 
tion from the accused, before he can be 
acquitted. Similarly under s. 289 the 
Court can without an examination of the 
accused direct the Jury to find a verdict 
of “not guilty.” 

The words “if any,’ * therefore, 3 in s. 263 
do not limit the obligation imposed on 


. Courts by s: 342, or render it inapplicable 


ay i 


to summary trials, they merely have 
reference to: those cases in which owing 
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to the admission and plea of the accused, 
or owing to the weakness of the evidence 
called in support of the prosecution, the 
accused can either be convicted on his 
own plea without the taking of evidence, 
or acquitted on the evidence without the 
examination referred to in s. 342. The 
fact that the provisions of s. 342 are 
mandatory and apply to Summons Cases 
has been recognized by the Bombay High 
Court in Fernandez v. Emperor (1) and 
in Emperor v. Gulabjap (2), by the Patna 
High Court in Raghu Bhumji v. Emperor 
(3), Ghulam Rasul v. Emperor (4) and 
Parmeshwar Lall Mitter v. Emperor (5) 
and by the Lahore High Court in Muham- 
mad Bakhsh v. Emperor (6), 

These rulings, however, have been dis- 
sented from by a Full Bench of the 
Madras High Court in Ponnusami Odayar 
v. Ramasami Thathan (7), in which it 
was held that s. 342 has no application 
to Summons Cases. In his judgment 
Schwabe, ©. J., drew attention to the 
inconvenience, which he maintained, would 
result, if s. 342 ‘applied to Summons Cases, 
in view of s. 364, Cr. P. C., which imposes 
the obligation to record every question 
put to the accused and every answer given 
by him whenever the accused is examined 
by a Magistrate. He also expressed the 
opinion that the use of the expression 
“before the accused is called on for his 
defence” in s. 342 as well as in s. 256 
relating to trials in Warrant Cases and in 
s. 289 relating to trials in Sessions cases 
and the absence of such an expression 
in trials in Summons Cases under Ch. XX 
of the Code showed that the provisions 
of s. 342 were not intended to apply to 
Summons Cases. 

With great respect to the learned Judges 
who tried the case of Ponnusami Odayar 
v. Ramasami Thathan (7), I am of opinion 


(1) = Ind. Cas. 129; 45 B. 672; 22 Bom. L. R. 1040; 
22 Or. L, J. 17. 
(2) 64 Ind. Cas. 669; 46 B. 441; = } Bont, L. R. 1203; 
23 Cr. L. J. 45; (1922) A. IR. (B) 
oe T. Cas. 49;5P.L. J. 430. fi p. L. T. 241; 21 
T. Ld 
Sp (4) Aer Gos: 715; 6 P. L. J. 174; 22 Or. L, J. 427; 
(5) 67 Ind. Oas. 616; 3 P. L. T. 347; 23 Or. L. J. 440; 
(1022) A. L R. (Pat. 396, 
) 65 Ind. Cas. 618; 23 Cr. L. J. 154; 4 L. L. J. 230; 
ase A. L R. (L) 45 
(7) 74 Ind. Cas. 945; 46 M. 758; 45M, L. J 224; 


se M. W.N. 5 219; 18 L. W. 478; 94 Or, L. J. 833; " 
(1924) A. I, R. (MJ) 15 
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thatit was rightly decided that s. 342, 
Or. -P. O., applies to Summons Cases. No 


doubt the concluding sentencein s. 342 (1) 
- “and before he is called on for his defence” 


contains the same language as is contained. 


in s. 256 which relates to the trial of 
Warrant Cases and in.s. 289, which relates 
to trials . before High Courts and Courts 
of Sessions, and it would have been more 
precise, to have concluded s. 342 (1) “and 
shall for the purpose aforesaid question 
“him generally on the case after the wit- 
nesses for the prosecution have been 
examined in aSummons Case before the 
taking of such evidence as he produces in 
` his defence under s. 244 andin a Warrant 
Case before he enters on his defence under 
s. 256" as in s. 451 of the Code where 
the very sections are referred to. But 
s. 842 (1) appears in a Chapter containing 
general provisions as to inquiries or trials. 
It was unnecessary to make it clear that 
the section was applicable to Summons 
Cases as well as to Warrant Cases and 
Sessions Cases. The words “after the 
witnesses for the prosecution have been 
examined" cover a definite stage in 
Summons Cases as well as in Warrant 
cases and the mere addition of a sentence 
which could well be applied to a stage 
in a Summons Case but from the nature 
of its wording was more appropriate to 
a Warrant or a Sessions Case would not, 
in my opinion, limit the application of the 
obligation referred to in s. 342 (1) to 
Warrant and Sessions Cases. The law does 
not favour legal and strained intend- 
mehts, when over-minute precision may 
confound legal certainty. I am fortified 
in my opinion by the ruling of the Calcutta 
High Court in Surendra Lal Saha v. 
Issamuddi (8), for the Calcutta High Court 
there held that the examination of the 
accused in Summons Case after the pro- 
secution had closed and “after they had 
` entered on their defence’ was not in 
accordance with s, 342. The words “after 
they had entered on their defence” are 
there used in the same sense and are 
perfectly intelligible though strictly 
speaking it is in Warrant Cases and in 
Sessions Cases that accused persons are 
called cn to enter on their defence, in 
Summons’ Cases the evidence which they 
produce is taken. In the case of Gulzari 


8) 84 Ind. Cas. 325; 51 O, 933; 26 Cr, 


oy A L. J. 261; 
(1925) A. T Ri (04 480. os 
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Lal v. Emperor (9), the Calcutta High Court 
also held that s. 342 applies to Summons 
Cases, ah 

With regard to the other objection 
referred to by Schwabe, C. J.,it is the fact | 
that s. 364 may be a serious obstacle to 
the expeditious disposal of Summons Cases 
put that does not appear to me a reason- 
able ground for holding that s. 342 does 
not apply to Summons Cases; the import- 
ance of guarding against accused persons 
being condemned without an adequate. 
elucidation and consideration of what they 
have to say seems to me to outweigh any 
inconvenience which might arise in 
Summons Oases not tried summarily owing 
to the provisions of s. 364. 

If the word “examine” in s. 263 only 
has reference to Warrant Cases tried 
summarily, there is no obligation on the 
Magistrate to record any statement of the 
accused or even the fact that the accused 
made a statement in Summons Case 
tried summarily and the record of such 
a trial would appear to lack any reference 
to the most essential ingredient ofa fair 
trial. 

Taking all the circumstances into con- 
sideration I am of opinion for the reasons 
above mentioned that the failure to comply 
with the provisions of s. 342 of the Cr. P. 
C., vitiated the trial of the accused and 
that the convictions and sentences must 
be set aside. 

Kennedy, J. C.—I concur. 

DeSouza, A. J. C.—I concur. 

Z. K. | 

P. B. A. Conviction set aside, 

(9) 71 Ind. Cas. 51; 49 C. 1075; 24 Cr. L. J, 3; (1923) 
A. L R. (Q.) 164; 39 O. L. J. 3L 





MADRAS HIGH COURT. 
CrīminaL Revision Cass No. 515 or 1924. 
CRIMINAL Revision Perrrion No. 426 or 1924. 

December 12, 1924. 
Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

In re YERLAGADDA VENKANNA— 
ACCUSED— PETITIONER. 

Madras Abkari Act {I of 1886), ss. 81, 84, §5—Penal 
Code (Act XLV of 1860), s. 188~Criminal Procedure 
Code (Act V of 1898), s. 190 (1) (b)—Sale of arrack in. 
contravention of Collector's order and terms of license — 
~ Offence--Abkari Inspector's report, absence of, effect 


(90 I. O. 1025) 


of-—Jurisdiction of Magistrate to take cognisance— 
Conviction—Procedure. 

A person selling arrack in his shop at an hour in 
contravention of an order promulgated by the District 
Collector does not commit an offence under s. 188 of 
the Penal Code. In such a case there is no question 
of causing or tending to cause obstruction, annoy- 
ance orinjury to any one, and it does not follow, as 
a matter of course, that selling drinks will lead to 
riots or disturbance. fp. 437, cols. 1 & 2] 

The Madras Abkari Act is not self-contained in the 
matter of the procedure for the investigation of 
offences under s. 55 of the Act. In such a case the 
procedure to be followed is laid down in s.5 (2) of 
the Or. P. C. to be under that Code. There is nothing 
in the Act to indicate what is the procedure to be 
followed when an offender is sent under s. 31 of the 
Act direct toa Magistrate, nor is there a provision 
at all for a case where the offender is not placed 
under arrest. [p. 438, col. 2.] 

Where in a prosecution under s. 31 of the Abkari 
Act the accused is neither arrested nor bailed out 
before the trial begins, the Police has authority to 
send him direct before a Magistrate. It is, therefore, 
a case to which s. 190 (1) (6) ofthe Cr. P. O. will 
apply. The absence of a report by an Abkari Inspec- 
tor in such a case does not debar a Magistrate from tak- 
ing cognisance of an offence under s. 55 of the Act and 
a conviction by himis not open to objection. [ibid.] 

Where a ease investigated by a Police Officer 
includes in addition toan offence under s. 55 of the 
Abkari Act a non-cognisable offence under the Penal 
Code, the Police Officer would be correct in taking up 
the more serious offence as the principal offence, that 
is, the one in which he could arrest without a warrant, 
namely, under s.55 of the Abkari Act, and following the 
provisions of that Act, so far as it can be done, rather 
than of the Cr. P. C., and, if he can follow the pro- 
visions of both by ensuring that the accused should 
appear before a Magistrate, it is obviously his duty 
to do so, The same procedure will be the proper 
procedure fora Police Officer to adopt when he is 
confronted with an offender whose offences are both 
under s. 55 of the Abkari Act and a cognizable offence 
under the Penal Code. [p. 438, col. 2; p. 439, col. 1.) 

Petition, under ss. 435 and 439 of the Cr. P. 
C., 1598, praying the High Court to revise 
the judgment of the Court of Session ‘of 
the Guntur Division in Criminal Appeal 
No, 28 of 1924. preferred against the judg- 
ment of the Court of the Sub-Divisional 
Magistrate of Guntur, in C. ©. No. 70 of 
1924. 

Mr.P. Viswanatha Iyer, for the Petitioner. 


The Public Prosecutor, for the Crown. 


ORDER,.—The petitionér has been con- 
victed of having committed offences under 
s. 188 (2) of the Indian Penal Code and 
s. 55 (b) of the Abkari Act. 

The facts found were that he was discover- 
ed by a Police Officer on. 20th “March 1924 
selling arrack in his shop during a festival 
day at Mangalagiri at 6-10 P. m., 7-10 P. M., 
and 10-30 r. m., the former sales being 
in contravention of an order promul- 
gated by the District Collector, and the 
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latter sale being in contravention of the 
terms of his license. The conviction under 
s. 133, Indian Penal Code was for the 
former sales and that under s. 55 (b) of 
the Abkari Act for the latter. i 

Itis contended for the petitioner, first, 
that s. 188, Indian Penal Code, will not 
apply to such a case, and we think this is 
so. There is here no questionor proof of 
causing or tending to cause obstruction, 
annoyance or injury to any one, and it does 
not follow, as the lower Courts seem to 
think, as a matter of course, that selling 
drinks will lead to riots or disturbance. 
We are of opinion that the conviction 
under s. 183, Indian Penal Code, will not 
stand. S h | 

The nest point raised is that the convic- 
tion unders.55 of the Abkari Act cannot 
stand because there is no report by an 
Abkari Inspector on which the Magistrate 
could take cognizance of the offence. The 
Public Prosecutor contends that the Magis- 
trate is empowered inlaw to take cogni- 
zance of such’an offence on the report of a 
Police Officer and without any report by 
an Abkari Inspector, We have been taken 
through several sections of the Act in this 
connection andthe more we examine these, 
the more difficult it is to extract what 
the Legislature intended to lay down as 
the proper procedure. The section which 
normally gives jurisdiction to a Magistrate 
to try an offence under s. 55 is s. 50, .which 
certainly implies that where the offender 
isin custody or has given bail for his 
appearance, the Magistrate must wait for 
the report of an Abkari Inspector; and so 
far this is in the petitioner’s favour. The 
Public Prosecutor contends, however, that 
there are sections which imply that a 
Police Officer has power to arrest an 
offender under s. 55 admit him to bail 
and send him direct to the Magistrate with- 
out the intervention of the Abkari Inspector 
at all and this must imply that the 
Magistrate must act under the Or. P. C., 
and take cognisance of such an offence 
under s. 190 of that Act on a Police report. 
Section 310f theAbkari Act empowers a 
Poliee Officer to arrast any one found by 
him on search jn an7 placeand believed to 
be guilty of an offence under the Actand to 
admit him to bail for his appearance before 
a Magistrate or an Abkari Inspector, “as 
the case may be.” What this last phrase 
is intended tomean is obscure. Section 34 
empowers a Police Officer to arrest any one 
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found committing an offence punishable 
unders. 55 and to admit him to bail to 
appear before an Abkari Officer having 
jurisdiction to enquire into thecase. Itis 
notable that the word “Magistrate” is not 
included in this section although it appears 
in s. 31. The Public Prosecutor contends 
that the omission is accidental but we can- 
not supply inany Statute words which are 
not there. The procedure begun under 
s. 34 seemsto contemplate, in the case of a 
person arrested by the Police for committ- 
ing an offence unders. 55, that the person 
be admitted to bail to appear before an 
Abkari Officer having jurisdiction to inquire 
into the case and presumably also that 
information of the offence be forwarded as 
s. 38 would imply. If bail is not forth- 
coming or isnot accepted by the Police 
Officer, he is hound, under s. 40, to forward 
the offender to an Abkari Inspector if there’ 
be one within 10 miles, or to the Police 
Station, and if he is sent to the Police 
Station, the Police Station-House Officer 
shall admit him to bail for his appearance 
before the Abkari Officer as aforesaid 
meaning apparently an Abkari Inspector 
appointed under s. 4 (d) ofthe Actor send 
him in custody tohim. Then the Abkari 
Officer has to hold an enquiry and forward 
the case to the Magistrate for trial.. 

So far is fairly plain. But under s. 41 
the Police Station-House Officer apparent- 
ly hasan option of not bailing an arrested 
offender to appear before an Abkari 
Officer, but of bailing him to appear before 
a Magistrate andthe same cryptic phrase 
asin the proviso to 8. 31 “as the case may 
be,” appears. 
terms of s. 40, would seem to apply such 
a procedure, even tothe case of persons 
referred to, in s. 34 that is, “found committ- 
ing an offence, under s. 55 in any public 
thoroughfare, or open place other than a 
dwelling house”, although under s. 34 it- 
self the officer who arrests is not given the 
power to send the offender “before a Magis- 
trate. However, it seems possible to apply 
the phrase “before a Magistrate, as the 
case may be” in s. 41, only to cases of 
arrest under s. 31, under which the offender 
may be sent before a Magistrate. 

The net result seems to be this, that an 
offender arrested unders. 31 may be bailed 
to appear before either a Magistrate or an 
Abkari Inspector, while one arrested under 
s. 34 can be sent only before an Abkari 
Officer. If the offender is sent under 
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either section before an Abkari Officer 
there is an enquiry unders. 40 (3) and the 
offender is sent under s. 50 with a report to 
the Magistrate for trial. But there is noth- 
ing in the Act to indicate what is the pro- 
cedure to be followed, where the offender ig 
sent under s, 31 direct to a Magistrate. 

A still more serious lacuna in the pro- 
cedure prescribed is that there is no pro- 
vision at all for a case where the offender 
is not placed under arrest. The only 
section providing for a preliminary enquiry 
before trial is s. 40, and that applies only 
to cases of offenders, brought in custody or 
bailed after arrest, to appear before the 
officer holding the enquiry. The Abkari 
Act is thus not self-containedin the matter 
of the procedure for the investigation of 
offences unders. 55. In such a case the 
procedure to be followed is laid down 
in s.5 (2) of the Cr. P.O. to be under 
that Code. Now, in the case before us, so 
faras we have the records before us, it 
does not appear that the accused was ever 
arrested or bailed out, before the trial 
began. In any case, the offence having been 
committed in accused’s shop would fall 
under s. 3landnotunder s. 34, and the Police 
would have authority to send him direct 
before a Magistrate. It is, therefore, a case 
to which s. 190 (1) (b) of the Cr. P. ©. will 
apply. We cannot, therefore, hold that in 
this case there has been any error in pro- 
cedure, or lack of jurisdiction. We have 
been referred to a reported case of this 
Court in In re Kuppuswamy Naidu (1) but 
the report does not make it clear, whether 
that was a case initiated under s. 31 ors. 34 
of the Abkari Act or whether the accused 
was arrested at the time of committing the 
offence. We have looked into the printed 
papers of that case but they throw no 
further light on the matter. We are unable, 
therefore, to regard this ruling as necessarily 
applicable to the present case. A close 
examination of the provision of the Abkari 
Act reveals, as we have shown, that the 
Act isnot self-contained, inthe matter of 
procedure and that we must fall back on 
the Cr. P. ©. to fill up the blanks, in the 
procedure prescribed by the Abkari Act. 

The present case is complicated by the 
fact that the original case investigat- 
ed included, in addition to an offence 
under the Abkari Act, an offence under 
the Indian Penal Code, a non-cognizable 

(1) 72 Ind. Cas. 175;44 M. L. J. 231; 17 L. W. 308; 
(1923) A. L R. (M.) 339; 24 Cr. L. J. 335, 
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offence. In such a case the Police Officer 
would probably be correct in taking up 
the more serious offence as the principal 
offence that is the onein which he could 
arrest without a warrant, namely, s. 55 of 
the Abkari “Act, and he will probably be 
correct in following the provisions of that 
Act, so far as it can be done, rather than of 
the Cr. P. C: and, if he can follow the pro- 
visions of both, by ensuring that the accused 
should appear before the Magistrate, it is 
obviously his duty to do so. The same pro- 
cedure would be the proper procedure fora 
Police Officer to adopt, when he is con- 
fronted with an offender, whose offences 
are both under s. 55 of the Abkari Act and 
a cognizable offence under the Indian Penal 
Code. 

Weare, therefore, not prepared to interfere 
with the conviction under s. 55 of the Abkari 
Act; but as the conviction under s 188, 
Indian Penal Code, fails, the sentence 
willhave to be reduced and we reduce it to 
a period of imprisonment already under- 
gone, namely, 20 days, while maintaining 
the fine imposed. The bail-bond will be 
cancelled. : 

vV. N. V. Petition dismissed. 


PATNA HIGH COURT. 
CRIMINAL Reviston No. 136 or 1925. 
May 14, 1925. 

Present:—Mr. Justice Macpherson. 
BARHAMDEO RAI AND OTHERS 
AccuUSED— PETITIONERS 
VETSUS 
EMPEROR—OpposiTE Party. 

Penal Code (Act XLV of 1860), s. 379—Theft— 
Servant assisting master in removing goods, guilt of— 
Witness belonging to same caste as party producing 
him, whether must be disbelieved—-Procedure—Con- 
viction by Magistrate of lighter offence than warrant- 
ed by facts—Interference by High Court. 

Where a Magistrate convicts an accused person of 
an offence falling within his jurisdiction, though 
the facts found would also constitute a more serious 
offence not within the jurisdiction of the Magistrate, 
the proceedings of the Magistrate are not void ab 
initio and the High Court will not ordinarily interfere 
with the order of the Magistrate unless the sentence 
appears to be inadequate or unless the accused has 
be2n deprived of the right of appeal. [p. 440, col. 1.) . 

Queen-Empress v. Gundaya, 13 B. 502; 13 Ind. Jur. 
469; 7 Ind. Dec. (N. s.) 333 and Emperor v. Ayyan, 
24 M. 675; 2 Weir 699, relied on. 

Where a servant knowing perfectly well that his 
master is removing the goods of another without even 
a pretence of right assists him in doingso, he acts 
dishonestly and is equally guilty along with his master 
of the offence of theft. [ibid.] 
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Hari Bhuimali v, Emperor, 9 O. W. N. 974; 9 Ore 
L. J. 836, distinguished. ; 

It is not a sound ground for disbelieving a witness 
that he is of the same caste or community as the per- 
son in whose favour he deposes. [ibid.] 5 

Criminal revision from an order of the 
Sessions Judge, Shahabad, dated the 5th 
March 1925, affirming that of the District 
Magistrate, Shahabad, dated the 19th 
January 1925, 

Mr. N. N. Sinha, for the Petitioners, 

JUDGMENT.—This is an application 
for revision of the conviction of the peti- 
tioners under s. 379 of the Indian Penal 
Code and their sentences of fine. They were 
tried by a Second Class Magistrate of Sasa- 
ram, an appeal against whose decision was 
dismissed by the District Magistrate of 
Shahabad. A motion against the appellate 
decision was rejected by the Sessions Judge. 
The petitioner Barhamdeo Rai is father of 
the other two petitioners and the fourth 
petitioner is his labourer. 

The facts which have been found to be 
established are that the complainant was un- 
willing to continue the credit which he had 
formerly allowed to Barhamdeo Rai, who 
resented the refusal. On the day of occur- 
rence the complainant had brought to the 
front of Barhamdeo’s house a bullock cart 
on which to carry home five bags of rice 
which he had bought some time before 
from Deodhari Missir. Thecart had to be 
left at the point because the road became 
too narrow for it to proceed. On the bags 
being brought Barhamdeo and the peti- 
tioners removed them from the cart to. 
their house by force. Next day the Police 
found the cart in front of the house of 
Barhamdeo. 

Mr. Nirsu Narain Sinha has advanced the 
following four contentions in support of the 
rule. 

(1) The offence disclosed by the evidence 
which has been accepted by the Courts, 
amounts to robbery, and so a Second Class 
Magistrate cannot try it; 

(2) The defence of the second petitioner 
Gaya Rai was that he was ill and he examin- 
ed two witnesses in support of it, but 
neither the Trial Court nor the Appellate 
Court has discussed their evidence at 


all; 

(3) The fourth petitioner being a servant 
of Barhamdeo cannot be convicted without 
a finding of guilty knowledge, and 

(4) The defence witness No. 3 who states 
that the cart found near Barhamdeo’s door 
was sold by him to Barhamdeo has been dis- 
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believed on the illegal ground that he is of 
‘the same caste as Barhamdeo, 

As to the first point Iam not prepared to 
say that a charge of robbery could not 
stand. The evidence that the first peti- 
tioner or perhaps the first three petitioners 
brought lathis seems to show that in order 
to the committing of the theft the offenders 
voluntarily caused fear of instant hurt to 
the complainant and his cartman, but it 
has been held in Queen-Hmpress v. Gundaya 
(D) and King-Emperor v. Ayyan (2) that 
where a Magistrate convicts an accused 
person cf an offence falling within his juris- 
diction though the facts found would also 
constitute a more serious offence not within 
his jurisdiction, his proceedings are not 
void ab initio, and the High Court will 
not ordinarily interfere unless the sentence 
appears inadequate or unless the accused 
have been deprived of the right of appeal. 
There are many unreported cases of the 
Calcutta High Court to the same effect. 
In my opinion the petitioners having been 
in no way prejudiced, the fact that they 
might have been charged with robbery is 
not a good ground for interference in revi- 
sion with the conviction under s. 379. 

As to the second point it would appear 
that this defence was not discussed because 
it was notrelied upon. Indeed the point 
was not even taken specifically in the peti- 
tion of appeal. 

The third point is supported by a refer- 
ence to the judgment of Woodrooffe, J., in 
Hari Bhaimali v. Emperor (3). The cir- 
cumstances are distinguishable. In that 
case the master of the petitioners had at 
least a colourable claim of right. In the 
present case the petitioner No. 4 knew per- 
fectly well that his master was removing 
the bags of rice of complainant without 
even a pretence of right and yet he assisted 
him in doing so and, therefore, clearly acted 
dishonestly. 

Asto the 4th point it may at once be 
conceded that it is nota sound ground for 
disbeliéving a witness that he is of the 
same caste or community asthe person in 
whose favour he deposes. The defence 
adduced evidence in support of Barham- 
deo's claim that the cartis his, The learn- 
ed District Magistrate however, accepted 
the evidence as to the ownership of the 


(1) 13 B. 502; 13 Ind. Jur. 469; 7 Ind. (N. 8.) 


3. 
(2) 24 M. 675; 2 Weir 699. 
(8) 9.0, W. N. 074; 2 Cr. L. J, 836. 
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cart adduced on behalf of the complainant, 
He states, “The prosecution on the other 
hand have shown that the complainant's 
cartman, Ramdas Sundi, obtained the cart 
from one Rampati Koiri. There is no 
reason why the latter should have given 
false evidence and he has given his evidence 
in such a manneras to leave no doubt in 
my mind that he was once the owner of 
this cart.” In effect, therefore, the learned 
District Magistrate considers the whole evi- 
dence of hoth sides as to the ownership of 
the cart and on a substantial ground prefers 
the evidence given by Rampati Koiri. - It 
is urged that the Appellate Court has also 
not discussed specially the evidence of the 
first and fourth defence witnesses as to the 
first appellant having a cart, buton perus- 
ing their depositions [ am not impressed 
with their testimony and apparently it was 
not thought worthwhile to place it before 
the District Magistrate, the question being 
whether the evidence of defence witness 
No. 3 or that of Ramdas and Rampati 
should be believed. Itis not shown that 
the evidence on hehalf of petitioners has 
not been adequately considered or that the 
decision of the Courts below is wrong on 
the merits. 

In my opinion none of the grounds urged 
in support of the Rule are well-founded. 
The Rule is accordingly discharged. 

ZK. Rule discharged. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 586 or 1924. 
February 18, 1925. 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice B. B. Ghose. 
KASEM MOLLA AND oTHERS— 
AccusED—APPELLANTS 
VETSUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 208, 215 
— Commitment, irregularity in—-Sessions trial, whether 
vitiated—" Complainant” in $. 208, meaning of. 

It istoo late to object to the commitment after the 
accused has pleaded io the charge before the Sessions 
Court. [p. 441, cal. 2.] 

In the matter of Empress and Sagambur, I2 0. L. R. 
120, relied on. 

The Sessions Judge has jurisdiction to try a case 
that has been committed to him for trial, and if the 
trial is legally held, an irregularity in the commit- 
ment would not vitiate the proceedings in the Sessions 
Court. [ibid] i 
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Obiter—The informantin a case which has been 
investigated by the Police is not necessarily the “com- 


- plainant” refered to in s. 208, Cr. P. C. [p. 442, col. 1.] 


Criminal appeal against an order of the 
Sessions Judge, Faridpur, dated the 21st 
August 1924. 

Babu Probodh Chandra Chatterjee for 
Babus Pasupati Ghose and Dwijendra Nath 
Mukherji, for the Appellants. 

Mr. Khundkar Deputy Legal Remem- 
brancer, for the Crown. 


JUDGMENT.—The four appellants 
before us were tried before the Sessions 
Judge of Faridpur and a Juryon various 
charges of offences committed in the course 
of a riot in which. they were accused of 
having taken part. The first two appellants 
were sentenced to seven years’ rigorous im- 
prisonment each under s. 304/149, Indian 
Penal Code and two years’ rigorous imprison- 
ment each under s. 324, Indian Penal Code, 
the sentences to run concurrently. The 
third appellant was sentenced to five years’ 
rigorous imprisonment under s. 304/149, 
and no separate sentence was passed on 
his conviction under s. 147, Indian Penal 
Code. The fourth appellant was sentenced 
to two years’ rigorous imprisonment under 
s. 147, Indian Penal Code. 

As regards the appellant Basir Sardar 
aspecial point is taken, and that is that 
his conviction should beset aside on the 
ground of illegality in the proceedings 
before the Committing Magistrate. Five 
persons were committed to the Court of 
Sessions in this case one of whom has been 
acquitted. The commitment proceedings 
commenced against four of these accused 
other than Basir Sardar, and on the 25th 
June 1924 ten prosecution witnesses were 
examined. The Magistrate then directed 
that warrant should issue against Basir 
Sardar and he was produced before the 
Court on the 8th July. On that date three 
prosecution witnesses were examined in 
the presence of all the accused. On the 
23rd July two. moré prosecution witnesses 
were examined in the presence of all 
the accused and the charge was framed. 
On the 28h July .the investigating 
Police Officer and the Sub-Deputy Magis- 
trate who recorded the dying declaration 
were examined apparently under s. 219, 
Cr. P.C. Itis contended that this pro- 
cedure was contrary to the provisions 
of s, 208, Or. P. C. In our opinion even if 


the provisions. of that section were not. 


strictly followed that would not be a 
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sufficient ground for setting aside this 
conviction. No reported cases have been 
shown to us in which the conviction has 
been set aside on the ground of irregularity 
or illegality in the commitment. It is not 
shown that the appellant Basir has been 
in any way prejudiced. Even assuming 
that there has been such an irregularity 
or illegality in the proceeding as 
would justify us in quashing the commit- 
ment had such an application been made 
to us before the commencement of the 
trial we hold that we should not, therefore, 
be bound to hold that the conviction should 
be set aside. The Sessions Judge has 
jurisdiction to try acase which has heen 
committed for trial to him, and if the 
trial is legally held we doubt if an irregu- 
larity in the commitment would vitiate 
the proceeding in the Sessions Court. In 
the case of In the matter of Empress and 
Sagambur (1) it was held that when a person 
had been put on his trial and pleaded to 
the charge the commitment cannot ‘be 
quashed and we agree with that decision 
that it is too late to object to the com- 
mitment after the accusedhas pleaded to 
the charge before the Sessions Court. Tak- 
ing this view itis not necessary to decide 
whether there was an illegality in the 
commitment but we may state that we 
have some doubts on this point. Section 
208, Cr. P. C., provides that the Magistrate 
shall when the accused is brought before 
him proceed to hear the complainant. if 
any and take all such evidence as may 
be produced in support of the prosecu- 
tion. It does not appear that in this case 
the Magistrate omitted to take any evi- 
dence which was produced in support 
of the prosecution of the accused Basir. 
The same objection was taken before the 
Sessions Judge and he overruled iton the 
ground that one or two prosecution wit- 
nesses who were examined in the presence 
of Basir named him in the committing 
Gourt as “being present in the dock and 
taking part in the riot.” : 


Itis urged that, the Magistrate was in 
any case under this section bound to hear 
the complainant in the presence of the 
accused. But itis not clear that the word 
complainant in this section applies to the 
person who laid the first information. 
Section 250 (3) of the Code draws a dis- 
tinction between an informant and a com- 


(1) 12 ©. L, R, 120. 
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plainant. Ins. 170 the words there used 
in the second clause “the complainant if 
any” indicate that the informant in a 
case which has been investigated by the 


’ Police is not necessarily the complainant. 


Section 444 of the Code gives the defini- 
tion of a complainant which would include 
the informant under s. 154 but that defini- 
tion is a special defintion limited to the 
use of that word in the preceding s. 443. 
But though we hold that there was 
nothing in the method in which the com- 


mitment proceedings were held against this 


accused which would vitiate the trial we 
must not be held to approve of this pro- 
cedure. We may point out that by follow- 
ing this procedure it might happen that 
the prosecution would be seriously em- 
þarrassed at the Sessions trial, since if they 
wished to take advantage of s. 288 and 
put in any deposition under that section 
for use at the Sessions trial, this could 
not be done as against the accused in 
whose presence the depositions were not 
recorded. Other difficulties also might arise. 

The next point urged on behalf of all 
the appellants is that there was serious 
non-direction amounting to misdirection on 
account of failure of the learned Sessions 
Judge to draw the attention of the Jury 


“to an important passage in the dying 


declaration made by the man Abdul Karim 
who has been found to have been killed in 
the riot. In this statement Karim after giv- 
ing ah account of the occurrence and the 
wounds inflicted on him stated, “no one 
else but any one else.” It is said that 
this is totally contradictory to the case 
for the prosecution and, therefore, the 
special attention of the Jury should have 
been drawn to this point. It seems to us 
that the pointis not one of real import- 
ance. There is a massof evidence on the 
side of the prosecution contradicting the 
statement. It is obvious that Karim could 
not know what happened after he was 
struck and became unconscious. Further 
it was not even the case for the defence 
that Karim was the only man assaulted, 
for we find that Karim Molla, the first 
appellant, when examined in the Sessions 
Court said, “I too assaulted them,” there- 
by admitting that others than Karim were 
also assaulted, - 

Tt is objected that the charge did not 
sufficiently deal with the evidence against 
each accused individually. But we find 
that there isa paragraph in the heads of 
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charge dealing with this point pointing out 
that the evidence against all the five accus- 
ed as regards their presence at the time of 
the occurrence has not been exactly the 
same. That the Jury appreciated the ne- 
cessity of weighing the evidence against the 
accused individually is clear from the fact- 
that they acquitted one of the accused who 
yee on trial before them with the appel- 
ants. $ : 

“The last point urged is that the Jury 
were not told that the presence of the accus- 
ed persons [at the occurrence was not sufi- 
cient fora conviction under s. 147, Indian 
Penal Code, the only charge on which the 
four appellants have been convicted. But 
the learned Sessions Judge told the Jury 
that one of the points they had to find to 
support a conviction on a charge of rioting 
was that the membérs of the unlawful as- 
sembly must have a common object. It 
does not appear either in the defence set 
out inthe statements of the accused or as 
disclosed by the cross-examination of the 
prosecution witnesses that it was ever sug- 
gested that any of the appellants were pre- 
sent at the riot without being members of 
the unlawful assembly or without having 
the common object of that assembly. We, 
therefore, hold that there was no misdirec- 
tion on this point. 

The appeal fails and is dismissed. The 
appellants must surrender to their bail and 
undergo the unexpired portion of their 
sentences. 


N. I. Appeal dismissed. 


PATNA HIGH COURT. 
CORIMINAL MISCELLANEOUS Revision No. 41 
oF 1925. 

June 1, 1925. 

Present :—Mr. Justice Sen. 
SHAMA CHARAN AND OTHERS— 

ACCUSED—PETITIONE«S 
i versus 
EMPEROR—Oppositr Party. 

Criminal Proéedure Code (Act V of 1898), ss. 107, 
14,5—Bona fide dispute about land. 

In case of a bona fide dispute as to the possession of 
land the proper course to follow is to proceed under 
s. 145, Or. P. C., and unless and until the Oourt is in 
-a position to say that the party sought to be bound 
down is clearly in the wrong, s. 107, Or. P. C., should 
not be resorted to: [p. 444, col. 1.] 
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Balajit Singh v. Bhoju Ghose, 35 0.117; 60. L.J. 
697; 12 C. W. N. 487; 6 Cr. L. J. 398, Dolegobind Chow- 
dhry v. Dhanu Khan, 25 O. 559; 13 Ind. Dec. (N. s.) 
369, Shebalak Singh v. Kamaruddin Mandal, 68 Ind. 
Cas. 149; (1922) Pat. 241; 3 P. L. T. 573; 4U. P. L. R. 
(Pat) 57; 23°Gr. L. J. 549; (1922) A. I. R. (Pat) 435; 1 
Pat. L. R. 2 Or; 2 Pat. 94 and Sheoraj Roy v. Chatter 
Roy, 32 C, 966; 10 0. W. N. 288; 2 Cr. L. J. 769, refer- 
red to. 


Revision from an order ofthe District 
Magistrate, Gaya, dated tke 27th March 
1925. i . 

Messrs. S. P. Varma and S. Prasad, for 
the Petitioners. 

Mr. B. K. Singh, for the Opposite Party. 


JUDGMENT. 

Sen, J.—The petitioners four in numbers 
are amlas of Gidhaur Estate against whom 
proceedings under s. 107, Cr. P. O., have 
been drawn up by the Sub-Divisional 
Officer of Nawadh. They pray that the pro- 
ceedings may be quashed or in the alter- 
native, for a transfer of the case to the file 
of some other Magistrate. 

The circumstances under which they ap- 
ply are briefly as follows:—On the 30th 
July 1924 one Gursahay applied to the 
Maharaja of Gidhaur for a lease of village 
Suarkole Dumarkole in Rajauli Police Sta- 
tion. On the same date the Maharaja gave 
a hukumngma to Gursahay in the name of 
the amlas of the village. It is said that the 
hukumnama contained a condition to the 
effect that if a patta were not executed 
within a fortnight then the hukumnama 
would be deemed inoperative. A fortnight 
having elapsed notice was then given to 
Gursahay to the effect that the mouza would 
be settled with another person, Thereafter 
one Dasrath Ram applied for thica anda 
hukumnama was issued in his favour. 
Afterwards Dasrath tock possession and 
Gursahay made a verbal complaint to the 
Sub-Divisional Officer of Nawadah and the 
Sub-Divisional Officer made an enquiry on 
the 22nd September 1924. On the 26th 
September final orders were passed in a 
proceeding under s. 144 drawn up by the 
Sub-Divisional Officer whereby he purport- 
ed tocome toa finding that Gursahay had 
been in possession for two months prior 
thereto, and he issued notice under s. 144 
against Dasrath, Mahabir and some others. 
It is to be noted that the servants of the 
Maharaja were not parties to these pro- 
ceedings. It is said that Dasrath then re- 
linquished his thiea and took back his 
money; andthe petitioners on behalf of 
_Gidhaur Estate took possession of the 
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mauza. In January last Gursahay filed a 
further petition alleging that he was being, 
wrongfully dispossessed by the Maharajas 
mèn and praying for proceedings under 
s. 107, Cr. P.C. On the 4th of February 
1925 the Sub-Divisional Officer issued notice 
calling upon the petitioners and some others 
to show cause why proceedings under s. 107 
of the Cr. P. C., should not be drawn up 
against them. Onthe 4th March 1925 the 
proceedings wereamended finally by includ- 
ing twomore names. It appears that an 
application was then made before the learn- 
ed District Magistrate praying either for 
a transfer of the proceedings from the file 
of the Sub-Divisional Officer to that of some 
other Magistrate or in the alternative, that 
the proceedings might be quashed or pro- 
ceedings drawn up under s. 145, Cr. P. C., 
instead. The learned District Magistrate 
thought that it was doubtful whether he 
had power to quash the proceedings or to 
order proceedings to be drawn up under 
s. 145 and he refused the application for 
transfer. 


Onthe question of -transfer the learned 
Counsel appearing for the petitioners has 
not laid much stress,nor is there much to 
be said in favour of it. He has addressed 
his arguments in the main on the subject of 
quashing of the proceedings. It is urged 
that unless and until the Court is in a posi- 
tion to say that the party sought to be bound 
down is clearly in the wrong. s. 107 of the 
Cr, P. C. should not be resorted to especial- 
ly when there is a bona fide dispute on the 
question of possession. Reliance is placed 
on numerous reported cases out of which 
the following may be mentioned: Balajit 
Singh v. Bhoju Ghose (1), Dolegobind Chow- 
dhry v. Dhanu Khan (2) and Shebalak Singh 
v. Kamaruddin Mandal (3). Upon the 
authorities the principle is clear that the 
provisions of s. 145 are mandatory and while 
it is discretionary with the Magistrate to 
draw up proceedings under s. 107 of the 
Or. P. C., the propercourse when there is 
a bona fide dispute as to lands is to proceed 
under s. 145 Otherwise, the effect would 
be to bind down one of the parties only to 
the dispute without any adjudication upon 
the question as to which of the two parties 


(1) 35 C. 117: 60 L. J. 697; 12 0. W. N. 487; 6 Or. 
L. J. 398. 
_ (2) 25 O. 559; 13 Ind. Dec. (x. s.) 369. 

(3) 68 Ind. Cas. 149; (1922) Pat. 241; 3 P. L. T. 573; 
4 Ù. P. L. R. (Pat.) 57; 23 Cr. L. J. 549; (1923 AL R 
(Pat) 435; 1 Pat. L. R, 2 Cr; 2 Pat. 94 i 
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isin possession. The other siderelies on the 
case of Sheoraj Roy v. Chatter Roy (4) and 
Emperor v. Basiruddin Mollah (5). The 
facts and circumstances of these two cases 
are clearly distinguishable from those of 
the present. The law on the subject was 
fully discussed in Shebalak Singh v. Kamar- 
ud-din (3) and it was laid down there that 
where one party is clearly in the wrong and 
threatens to distrub the rights of another 
who is in actual possession of the land 
8. 145 has no application. This is more 
than what can be said in the present case, 
The facts of the case, to my mind, do not 
show that one party is clearly in the wrong 
but, on the contrary, that there are cireum- 
stances which point toa bona fide dispute 
as to possession that should be adjudicated: 
upon. . 

In the circumstances, I think, the pro- 
ceedings under s. 107 should be quashed. T 
therefore, order accordingly. | 

S. D. Proceedings quashed. 


(4) 32 O. 966; 10 ©. W. N. 288: 2 Or, L. 5.7 
(5) 70, W.N. 746, Tones 
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OUDH JUDICIAL . COMMIS- 
SIONER’S COURT. | 
URIMINAL APPEAL No. 768 or 1924, 
January 22, 1925. 
. Present:—Mr, Daniels, J. C. 
CHHUTKAU AND otHzrs—Accusep— 
APPELLANTS y 
versus 


EMPEROR—Compriatnant— 
, RESPONDENT. 

Hvidence Act (I of 1872), s. 9—I dentification of 
accused in J ail, evidence of—Person identified not 
specified—Magistrate conducting identification, evi- 
dence of, whether admissible. : 
- In order to enable the Court to rely on the evidence 
of a person who identified the accused in Jail. but 
failed to do so in Court, the fact of the Jail identifica- 
tion must be stated in: the witness’ evidence. An 
identification in Jail is in essence a statement by the 
witness, “I saw this man who isnow béfore me 
taking part in the offence.” That statement can be 
used tó corroborate his evidence given in Court. If 
the witness says in his evidence, “a number of persons 

_ were shown to me at the Jail and from among them I 
pointed out those persons whom 1 had seen com- 
mitting the offence,” it is permissible under s. 9 of the 
Evidence’ Act to call independent evidence, such as 
that of the Magistrate who’ conducted the identifica- 
tion, to prove the identity ofthe persons whom he 
picked out at a Jail, Svon though the witness himself 
may not correctly remember w. i 
al i y r who they were. [p, 445, 
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Criminal appeal against an order of the 
Officiating Additional Sessions Judge, 
Kheri, dated the 6th December 1924. 


Mr. H.N. Das, for the Appellants. 
The Government Pleader, for the 
Respondent. i f 


JUDGMENT.—The appellants Chhut- 
kau, Data Ram, Sri Ram, Sheobaran Singh 
and Bansi Lal have been convicted with 
a large number. of other persons who have 
not appealed of taking partin a dacoity 
at the house of Jagannath in the village 
of Kondri on the night of 2nd August 
last. The facts of the case are stated in 
detail in the judgment of the Court below. 
The case against the accused rests on their 
identification by witnesses who saw them 
at the dacoity, on the confession of a co- 
accused .named Bhudar supported by a 
witness named Hulasi, who deposes to 
having been taken by Sheobaran Singh 
to a grove where the accused were assembl- 
ed for the purpose of committing the 
dacoity, but having turned back on the 
way owing to illness. This last witness 
is of course nota man of high character, 
and he has some reason for ill-will towards 
the appellant Bansi. 

The learned Sessions Judge has stated 
the evidence against each accused separate- 
ly. The defect in his judgment is that 
he has gone solely on the number of 
identifications, and has not considered 
the various identifying witnesses. This is 
clearly stated in the identification note of. 
the Magistrate who conducted the identi- 
fication but was not brought out in his 
evidence in Court, and I have been obliged 
consequently to refer to the identification 
note in order to test the value of the 
evidence. Some of the accused ` pleaded 
that they had been shown to the witnesses 
before or that the complainant had seen 
them in the Bazar and, therefore, knew 
them. The Magistrate states. in his cross- 
examination that at the time of the identi- 
fication none of the atcused complained 
of having been shown by the thanadar to 
the identifying witnesses. Fromthe Magis- 
trate’s identifying note this appéars to be 
Inaccurate as regards the accused Bansi 
who did say, that he was shown to many 
persons at Kondri after his arrest. The 
Magistrate thought however from his 
manner that he was lying. Of the witnesses 
on whose -identification the case against 
the various accused rests the largest 
number of accused were identified by 
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Jagannath. Thenumber of persons identi- 
fied by him is so large as to suggest that 
he must have known some- of them at least 
before, for he escaped from the house 
with his son while the dacoity was in 
progress. He named 13 of the accused 
and made six wrong identifications. Jagan- 
nath’s wife Musammat Mula is absolutely 
unreliable. She identified four of the 
accused and nine wrong persens. It is 
clear that she was identifying at random 
and her evidence may be eliminated altoge- 
ther. Khagga at the. identification of 24th 
August identified eight accused and seven 
wrong persons. Ram Sewak, son of the 
complainant, at the same identification 
identified ten of the accused and six 
wrong persons. Jagnnath’s daughter Mu- 
sammat Ananti identified nine of the 
accused and picked out five wrong persons. 
Khagga’s son Ram Charan was the most 
reliable witness of the whole lot. He 
identified seven accused and only made 
two mistakes. 

One other remark is alsoto be made in 
criticism of the learned Judge’s judgment. 
In two cases he relies on the evidence 
of persons who identified in Jail but failed 
to do so in Court. In order that this may 
be permissible the fact of the Jail identi- 
fication must be stated in the witness’ 
evidence. An identification in Jail is in 
essence a statement by the witness, “I saw 
this man who is now before me taking 
part in the dacoity”’. That statement 
can be used to corroborate his evidence 
given in Court. If the witness says in 
his evidence a number of persons were 
shown to meatthe Jailand from “among 
them I pointed out those persons. whom 
I had seen in the dacoity,” itis permissi- 
ble under s. 9 of the Evidence Act to 
call independent evidence, such as that 
of the Magistrate who conducted the identi- 
fication, to prove the identity of the persons 
whom he picked out at the Jail, even 
though the witness himself may not correct- 
ly remember who they were. 

In the case of Sheobaran Singh and 
. Bansi Lal there is no room for doubt. 
They are identified respectively by five 
and six witnesses including Ram Charan 
the most reliable of the witnesses. They 
are also named by Bhudar.ir his confession 
and Bansi Lal is named by Jagnu in a 
confession which he made, Data Ram 
apart fromm a witness who identified him 
in Jail but failed to identify him in Court. 
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is identified by three witnesses including 
Ram Charan. He is also named by Bhudar 
and by Hulasi, none of whom have any 
motive for implicating him falsely. The 
other two accused Chhutkau and Sri Ram 
are not identified by any witness whose 
identification is at all reliable. I, therefore, 
allow their appeals and acquitting them. 
direct that they beset at liberty. The 
appeals of Data Ram, Sheobaran Singh and 
Bansi Lal are dismissed. 

N. H, Appeal allowed in part. 





PATNA HIGH COURT. 
CIVIL-RIMINAL REVISION No. 5 or 1925. 
May 14, 1925. 
Present:—Justice Sir B. K. Mullick, Kr. 

' FAUJDAR RAI—PETITIONER 

VETSUS 
EMPEROR— OPPOSITE PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 476, 
476-B—Civil Procedure Code (Act V of 1908), s. 115— 
Government of India Act, 1915, (5 & 6 Geo. V, C. 61), 
s. 107-~Penal Code (Act XLV of 1860), ss. 193, 471—- 
Bengal Tenancy Act (VIII of 1885), s. 0O—Proceeding 
for e ag ad of rent instituted in Revenue Court— 
Application to prosecute petitioner for forgery, refusal 
of—Appeal to Kat kai: jaba Eb ie Chee 
Appeal to Commissioner, whether competent—Revision 
— High Court, power of, to interfere—Question, whe- 
ther must be finally determined in Revenue proceedings 
—Refusal of Revenue Court to determine question. 
Denial of right of fair trial—Superintendence, power 
of, exercise of. ` 

Petitioner filed an application for the commutation. 
of his rent under s. 40 of the Bengal Tenancy Act 
before the Sub-Deputy Collector and filed a patta 
alleged to have been given to him by the opposite 
party in support of his application. The opposite’ 
party contended that the patta was a forgery and 
asked the Court to direct the prosecution of the peti- 
tioner for an offence under ss. 471 and 193 of the Penal 
Code, but the Sub-Deputy Collector after enquiry 
refused the application. The opposite party moved 
the Collector on appeal and that officer set aside the 
order of the Sub-Deputy Collector and made a com- 
plaint against the petitioner under ss. 471 and 193 of 
the Penal Code. The petitioner thereupon appealed 
tothe Divisional Commissioner who held that no 
appeal lay to him and rejected the appeal. On an 
application for revision being made to the High 
Court: 

Held, (1) that the Collector was acting as a Revenue 
Court and was exercising judicial powers in setting 


. aside the order of the Sub-Deputy Collector and was, 


therefore, subject to the superintendence of the High 
Court and his order was revisable under s. 115 of the 
C. P. 0.;. [p. 446, col. 2.] ‘ 

(2) that the Court also had jurisdiction to interfere 
under s. 107 of the Government of India Act; [ibid]. 
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(3) that the Commissioner had jurisdiction to hear 
the appeal preferred by the petitioner against the 
order of the Oollector and to set aside that ‘order if 
necessary. [p. 447, col. 2.] 

Section 476-B of the Or. P. C. contemplates that if 
an Appellate Court sets aside the order of the Original 
Court, the party prejudicially affected by the order of 
the Appellate Court has a right of appeal to the Court 
to which appeals from such Appellate Court ordinarily 
lie. [ibid.] 

When a criminal offence is alleged to have been 
committed in the coursa of a revenue or civil proceed- 
ing, the rule is that the facts upon which the criminal 
offence is founded should, as far as possible, be finally 
determined inthe Oivilor Revenue Court before a 
prosecution in respect of the criminal offence is com- 
menced. The refusal of the Revenue or Civil Court to 
try out the proceedings in which the criminal offence 
is alleged to have been committed materially affects 
the criminal proceedings and amounts toa denial of 
the right of fair trial. In such a case the High Court 
is competent to interferé with the order directing the 
institution of criminal proceeding under s. 107 of the 
Government of India Act. [ibid:] 

Revision from an order of the District 
Magistrate, Champaran, dated thé 28rd 
February 1925. 

Mr. S. P. Varma, for the Petitioner. 


Mr. N. N. Sinha, for the Opposite Party. 


JUDGMENT.—This is an application 
in revision against a complaint made by 
the Collector of Champaran on the 23rd 
February 1925, under s. 476 ofthe Cr. P. ©., 
against the petitioner Faujdar Rai for his 
prosecution for offences under ss. 471 and 
193, Indian Penal Code. It appears that 
on the Ist July 1924 the petitioner filed an 
application for the commutation of his rent 
under s. 40 of the Bengal Tenancy Act 
before the Sub-Deputy Collector of Cham- 
paran. On the same day he filed a patta 
alleged to have been given to him by the 
opposite party Reoti Raman Ojha. On the 
5th August the petitioner was examined 
and the patta was tendered in evidence. 
On the 6th August the opposite party took 
a certified copy of the patta, On the 20th 
August the parties having come to an 
arrangement, the commutation case was 
withdrawn by the petitioner. On the 26th 
August the opposite party asked the Sub- 
Deputy Collector not to return the patta to 
the petitioner; but by that time it had 
already been taken back. On the Ilth 
September the opposite party asked the 
Court to direct the prosecution of the 
petitioner for offences under s. 471 and 
193, Indian Penal Code, but the Sub- 
Deputy Collector after inquiry refused the 
application. 

On appeal the Collector set aside the 
prder of the Sub-Deputy Collector and on 
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the 23rd February 1925, he made a formal 
complaint under s. 200 of the Cr. P. C. to 
the Sub-Divisional Magistrate of Motihari 
for the prosecution of the petitioner. 

The petitioner thereupon appealed to the 
Divisional Commissioner; but he on the 
30th March 1925 held that no appeal lay. 

Now the first question is whether the 
High Court has any jurisdiction to interfere 
with the order of the Collector. The Col- 
lector was clearly acting as a Revenue 
Court and -he was exercising judicial 
powers in setting aside the order of the 
Sub-Deputy Collector and in making a com- 
plaint unders. 200 of the Cr. P. C. He 
was, therefore, subject to the superintend- 
ence of the High Court and his order is 
revisable under s. 115 of the O. P. C. 
Raktu Singh v. Emperor (1) is authority for ` 
this view. 

The Court also has jurisdiction to inter- 
fere under s. 107 of the Government of 
India Act. Undoubtedly the Collector had 
jurisdiction in appeal to set aside the 
Sub-Deputy Collector’s order declining to 
make a complaint against the petitioner. 
But in arriving at this result the Collector 
did not apply his mind to the evidence 
in favour of the petitioner and, therefore, 
he has failed to exercise jurisdiction. Find- 
ing that the opposite party had with- 
drawn from the compromise and instituted 
criminal proceedings against him, the 
petitioner renewed his application for com- 
mutation and re-filed the patta in the Sub- 
Deputy Collector’s Court on the 14th 
November 1924. Itis suggested that this is 
not the patta which was filed on the Ist 
July, but the Sub-Deputy Collector states 
definitely that it is the same patia and that 
it contains the endorsements made by him 
on the former occasion; the learned Col- 
lector has not considered how a prosecution 
for forgery can be maintained when there is 
no trace of any alteration in the doeument. 
It is true that a certified copy was issued 
from the Collector’s office on the 6th August 
in which the plot alleged to have been 
leased by the patta is described as within 
Khata No. 226, Khasra No. 1227, while in’ 
the original document it is said to be within 
Khata No. 191 and Khasra No. 279. It is 
also.true that in the certified copy the 
word “nij” dppears and in the original 
patta contains the word “khas.” T 
lord denies that he ever gave any patta to 


(1) 61 Ind. Oas. 643; 6 P. L. J. 178; (1921) Pat. 240; 
22 Or. L, J, 403; 2 P. L. T. 609, 
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the petitioner and his case is that the patta 
which, is alleged to have been given in 
1901, must be a forgery because the land 
is described by the number given to it at 
the revisional survey which took place long 
after 1901. It is suggested that after 
taking back the document on or about’ the 
20th August, the petitioner altered the 
revisional survey numbers which are origi- 
nally in the document into the numbers 
allotted.to the land in the Cadastral Survey 
which took place before 1901. 

Now there is no evidence to show that 
the Nos. 226 and 1237 which appear in 
the certified copy have any relation to the 
Nos. 191 and 279 which now appear in 
the patta and the object of altering the 
patta is, therefore, not clear. Moreover, if, as 
appears from the evidence, the opposite 
party was aware on the 2ist July 1924, that 
the patta contained the revisional survey 
plots and was, therefore, a forgery, it is 
not understood why he did not bring that 
fact to the notice of the Sub-Deputy Col- 
lector on the 5th August, but allowed the 
case to be withdrawn on the 20th August 
without demur ; nor is there any explana- 
tion why only six days later he asked that 
the documents by the petitioner should 
be attached. In my opinion the suspicious 
conduct of the opposite party has not been 
considered. 

The learned Colleetor relies upon the 
statements of his copying staff, but they 
do not really touch the case. It. has not 
been shown that the document, which was 
given tothe copying staff, was the docu- 
ment now under consideration. On the 
contrary as there are no marks of alteration 
on the document, the presumption is that 
it is not the document which was made 
over to the copying department for the issue 
of acertified copy. The petitioner suggests 
that the copying department were in con- 
spiracy with the opposite party and inten- 
tionally inserted the revisional survey plot 
numbers instead of the numbers on the 
document, but without going so far it is 


possible to hold that the copying depart- ` 


ment were deceived and that they copied 
out a document which was neither filed nor 
exhibited by the petitioner. 

There is another point which requires 
notice. The learned Collector was asked to 
proceed with the commutation case which 
is now pending in order that the question 
of the genuineness of the patta might be 
determined before the criminal law was put 
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in motion against the petitioner; but his 
order is that the question whether in fact 
the petitioner is a tenant or not should first 
be determined by the Criminal Court. This 
is a reversal of the ordinary procedure and 
cannot be permitted. When a criminal 
offence is alleged to have been committed 
in the course of revenue or civil -proceed- 
ings, the rule is that the facts upon which 
the criminal offence is founded should, as 
far as possible, be finally determined in the 
Civil or Revenue Court. Here the refusal 
to try out the commutation case materially 
affects the criminal proceedings and 
amounts to a denial of the right -of fair 
trial. This Court is, therefore, competent 
to interfere under s. 107 of the Government 
of India Act. 

There is a third point raised, namely, 
that the learned Commissioner was wrong 
in declining to hear the appeal preferred 
by the petitioner. I think the contention 
must be accepted. Section 476-B of the 
Cr. P. C. appears to contemplate that 
if an Appellate Court sets aside the 
order of the Original Court, the party pre- 
judicially affected has a right of appeal 
to the Court to which appeals from that 
Appellate Court ordinarily lie: In this case, 
therefore, the Commissioner had. jurisdic- 
tion to hear the appeal from the order of 
the Collector and to set it aside, if necessary, 
and I am asked to direct that the criminal 
prosecution should not proceed till the 
Commissioner has disposed of the appeal. 
In my opinion it is not necessary to make 
any such order as I think I have. jurisdic- 
tion to interfere under s, 115, ©. P. C., and 
107 of the Government of India Act. I 
direct that the order ofthe Collector be set 
aside. 

The application is allowed but without 
costs. 


Z. K. Application allowed. 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REFERENCE No. 31 or 1925, 

. July 21, 1925. 

Present :—Mr. Simpson, A, J. C. 
EMPEROR— APPLICANT ` 
VETSUS 
GAJADHAR PRASAD AND OTHERS —. 
RESPONDENTS. 

Penal Code (Act XLV of 1860), ss. 109, 114, 407, 
42 1—Forgery—Using forged document as genuine—- 
Witness deposing that he saw execution of docu» 
ment—Offence. . 


448 

Where a party toa judicial proceeding relies ona 
forged document in support of his case, a witness who 
states that he saw the execution of the document by 
the person by whom it purports to have been executed, 
intentionally aids by his deposition the using of the 
document as genuine and is liable to prosecution for 
an offence under s. 471 read with s. 109 of the Penal 
Code, although he could not be charged with abetment 
of the forgery itself. 

Case reported by the Sessions Judge, 
Gonda, by his letter No. 63, dated the Ist 
Jtly 1925. 

The Government Pleader, for the Opposite 
Party: 

ORDER.—This isa Reference by the 
learned Sessions Judge of Gonda, I am 
asked to quash acommitment. The facts 
set forth are that one Sital Prasad lodged 
a complaint against one Baba Gayan Das 
under s. 406 for embazzlement of a sum 
of Rs. 35,400 which Sital Prasad had de- 
posited with him. The case was tried in 
the Court of the Magistrate, and Sital 
Prasad produced a receipt to prove the 
deposit purporting to be signed by Baba 
Gayan Das. The Magistrate found that this 
document was forged and he took proceed- 
ings under s. 476 against six persons. 
One of these was Sital Prasad. He was 
charged under s. 465 with forgery and under 
ss, 467/114 with abetment of forgery of the 
valuable security amounting to the offence 
itself, also unders. 471 with using a forg- 
ed document as genuine, and under s. 474 
with having in his possession a docu- 
ment which he intended to use as forged 
document. This charge appears to be 
somewhat redundant, but it is not this that 
I am asked to quash, The Magistrate also 
committed Chhedi described as attesting 
witness, but with this commitmentI am 
not now concerned, ' 

There were three witnesses, Ram Kishor, 
Baba Gayan Das and Ram Dhani, who 
gave evidence that a sum of Rs. 35,400 
had been deposited by Sital Prasad with 
Baba Gyan Das and that Baba Gayan Das 
had executed a receipt, These three per- 
sohs have been committed on charges under 
s. 465 of forgery, ss. 467/114 of abetment of 
forgery, and ss. 471/109 of abetment of the 
fraudulent use ofa forged document. It 
is this commitment which I am asked to 
quash, 

The learned Judge says that even if the 
entire prosecution evidence is to be believed, 
it cannot be said that they committed for- 
gery or abetted that offence. He goes on 
to say that if the entire prosecution is to 
be believed, then the offence which they 
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have committed is that unders. 196 of the 
Indian Penal Code for giving false evidence 
and he has learnt that separate cases under 
s.. 193, Indian Penal Code, are already 
pending against them. Itis certainly diffi- 
cult to see how they can be said to have 
abetted the forgery itself, if the only eivdence 
is that they made a deposition in Court 
with regard toit. But itisnot equally clear 
that they were not abetting the use of a 
forged document as genuine. If these 
three witnesses gave evidence, as they 
appear to have done, that they had seen 
Baba Gayan Das writing the receipt, it 
would appear that they intentionally aided 
by their deposition, the doing of the act. 
The deposition itself would be an act 
towards the use of the document in the 
case that would bring them under the 
third clause of s. 103. It is also possible 
that it might be a fair legal inference that 
they had engaged in conspiracy, for they 
could hardly have come into Court unless 
it had been previously arranged between 
themselves that Sital Prasad should use a 
forged doucment, and that they would give 


false evidence in support of it. 


It isnot desirable that there should be 
two trials in respect of the same act, name- . 
ly, the giving offalse evidence, one under 
s. 193 and another under ss. 471/109. But 
I do notthink I have power to quash a 
commitment on such grounds as that. I 
think the best course will be to let the 
commitment stand, and to stay proceedings 
in the Magistrate’s Court in respect of the 
offence under s. 193, Indian Penal Code. If 
the learned Sessions Judge, on trying the 
case, does not record a conviction under’ 
any section, the matter will come before 
this Court for decision whether the present 
suit in the Magistrate’s Court should be 
allowed to go on. 

The learned Sessions Judge when hehas 
finished trying the case, will forward the 
record to this Court in order that the Court 
may decide whether the proceedings ought 
to go on jn the Magistrate's Court or not. 

The learned Sessions Judge will convey 
the orders of this Court to the Magistrate 
who is trying the cases under s. 193. 

Z. K. Commitment not quashed. 
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CALCUTTA HIGH COURT. 
Civit Oasa No. 57 or 1922. 

July 21, 1925. 
Present:—Mr. Justice Buckland. 
In the matter of KANHYA LAL 

SEWBUX—Perirrongr. 
Ex parte RAM GOPAL PODDAR— 
Oppostre PARTY. 

Presidency Towns Insolvency Act (III of 1909), 
Sch. II, r. Li—High Court Insolvency Rules, +. 128-- 
Creditor under composition—Proof of debt. 

The mere fact that asum is payable under com- 
position and is stated therein to be payable does not 
of itself forego the need for proof, required by the 
concluding part ofr, 128 of the Insolvency Rules. 


Mr. K. P. Khaitan, for the Petitioner. 


Mr. S. N. Banerjee (Sr.), for the Opposite 
Party. 


JUDGMENT.--This isan application 
made on behalf of Ram Gopal Poddar, one 
of the creditors of the insolvent, Kanhaya 
Lal Sewbux, for an order that the trustee 
under the composition may be directed to 
pay him Rs. 19,159-6-0. On the 17th De- 
cember1923 an order was made approving 


the terms of composition annexed to the’ 


order, under which Babu Shedmull Dalmia 

‘of 69, Cotton Street, a creditor to the ex- 
tent of Rs. 47,216 was appointed to be the 
trustee. The terms of. composition recite 
two mortgages, one in favour of Shedmull 
Dalmia amounting to Rs, 35,000, and the 
other in favour of the applicant for 
Rs. 15,000 and it says that these sums shall 
be paid first of all as soon as sufficient 
funds come into the hands of the trustee. 

It is alleged that the trustee has paid 
away considerable sums to unsecured credi- 
tors out of the assets, of which at present 
Rs. 20,000 are still in his hands, The trustee 
admits a certain amount of assets and that 
he has paid sums to unsecured creditors, 
but says that he has paid them out of his 
own pocket. 

It is objected that: the applicant's mort- 
gage which is dated 7th March 1922 has not 
been proved, and that until that has been 
done he is not entitled to be paid. This is 
based upon r. 128 of the Insolvency 
Rules of this Court, which provides that 
“every person claiming to be a creditor 
under any composition gr scheme, 
who has not proved his debt before the 
approval of such composition or scheme, 
shall lodge his proof with the trustee 
thereunder, if any, or, if there is no such 
trustee, with the Official Assignee who shall 
admit or reject the rame,” The rule con- 
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cludes that no creditor shall be entitled to 
enforce payment under a composition unless 
he has proved his.debt and proof has been 
admitted, I have also been referred to ‘the 
2nd Schedule, r. 11, of the Insolvency 
Act, which says:—“If a secured creditor 
does not either realize or surrender his 
security, he shall, before ranking for 
dividend, state in his proof the particulars 
of his security, the date when it was given 
and the value at which he assesses it, and 
shall be entitled to receive a dividend only 
in respect of the balance due to him after 
deducting the value so’assessed.” 

The point is not altogether easy of deter- 
mination, because the order approving the 
composition is made under the Act after it 
has been submitted by the Official Assignee 
to the creditors, and in the presence of 
the insolvent, In such circumstances, it 
may reasonably be argued that proof is not 
necessary, and that the order isadmitted. 

On the other hand, there is no provision 
eitherin the Act or in the rule contem- 
plating any such position. The mere fact 
that the sum is payable under the com- 
position and is stated therein to he pay- 
able does not of itself forego the need for 
proof. This appears from the latter part 
of r. 128. : 

Having regard to the terms of the Act 
and the terms of the rule, although possibly 
it may be superfluous, it seems to me that 
it is the duty of the secured creditor to 
lodge his proof which should be done with 
the trustee, now that the composition has. 
been approved and there is a trustee. l 

It is not necessary at this stage to anti» 
cipate what may follow hereafter. It has 
been said that the object of insisting on 
proof is to obtain the benefit of the security 
for the unsecured creditors. That may be 
so. All I bave to determine at present is 
whether or not before the money can be 
paid out the debt has to be proved, and, in 
my opinion, it should. I decide no more 
than that and as matters stand. the appli- 
cant cannot obtain the order and I dismiss 
the application with costs, | nat 

s. D. Application dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. h 
. Seconp UIVIL APPEAL No 354-B or 1922. 
June 19, 1924. : 
Present:—Mr. Kinkhede, A. J. C. 
KRISHNAJI AND aNoTHER—PLAINTIFFS— 
; APPELLANTS 
nin f versus 
KASHIRAO AND oTHERS—DEFENDANTS 
— RESPONDENTS, 


“Evidence Act (I of 1872), s. 92—Mortgage-debt, 
discharge of—-Oral evidence, whether admissible. 


“ Evidence-is admissible to prove an oral agreement: 


Ser: or discharge of a, morigage-debt. [p. 451, 

col, 1. 

. Rama Bakhsh v. Durjan, 9 A. 392; A. W. N. (1887) 
65; 5 Ind. Dec. (x. 8.) 696, Ramlal Chandra Karmokar 
v. Gobinda Karmokar, 4 ©. W. N. 304, Ram Awatar v. 
Tulsi Prasad Singh, 11 Ind. Cas. 713; 16 C. W. N. 137; 
14 C. L. J. 507 and Kamla Sahai v. Babu Nandan 
Mian, 2 Ind. Cas. 13; 11 C. L. J. 39, relied on. 

Appeal against a decree of the Ad- 
ditional District Judge, Amraoti, in Civil 

. Appeal No, 231 of 1921, dated the Ist April 
1922. 


Mr. W. R. Puranik, forthe Appellants. 
Mr. G. R. Deo, for the Respondents. 


` JUDGMENT.—This second appeal 
raises one question of law, namely whether 
oral evidence was legally admissible to 
prove a lease given for a period of six years 
in full satisfaction of the mortgage dated 
the 29th March 1409 involved in this suit. 
Both the Courts below have. admitted such 
evidence and held that the mortgagee was 
in possession of the mortgaged property for 
`a term of six years under an agreement that 
the debt was to be treated as fully satisfied 
as the resalt of the enjoyment of such 
possession. The plaintiffs’ claim was ac- 
cordingly dismissed. They have, therefore, 
come up in second appeal. 

Before dealing with the question of law I 
would dispose of the contention raised 
regarding the incorrectness of the finding 
of fact arrived at by the lower Appellate 
Court. My attention is drawn to the 
Perepatraks (Exs.4 Di, 4 D-2, 4 D-3, 
4 D-4 and 4D-5) and it is urged that 
the Perepatraks do not suppot the 
finding that the plaintiffs’fathér was in 
possession of the land inasmuch as Exs. 
4D-land4D-2do not mention his name 
but show somebody else’s name as the 
actual cultivator. It is true that if the said 
Perepatraks had stood by themselves they 
would not have supported the defence but 
the entries in them read along with the 
oral evidence of plaintiffs’ own witnesses P, 
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W. Nos, 3 and 4 make it sufficiently clear 
that the actual cultivators whose names are 
shown in the Perepatraks, Exs. 4 D-1, and 
4 D-2 were lessees from the plaintiffs’ father. 
I, therefore, see no reason to hold that the 
finding arrived dt to the effect that the 
plaintitis’ father was in possession of the 
mortgaged property in full satisfaction of 
the mortgage debt for a period of six years, 
is not warranted by any evidence proper for 
consideration. I, therefore, overrule the con- 
tention, and hold that the findingis good 
finding for the purposes of this second ap- 
peal, provided the evidence on which it is 
based is legally admissible. 

At this stage I propose to deal with the 
question of the admissibility of the oral 
evidence. itis argued that ‘the effect of 
admitting -the oral evidence for prov- 
ing satisfaction by an oral lease for six 
years, is to modify the written contract 
embodied in the mortgage-deed regard- 
ing the manner of satisfying the mort- 
gage-debt. Reliance is placed on s. 92, 
proviso’ (4) of the Indian Evidence Act, 


` There are a mumber of cases wherein this 


question has been ‘decided in favour of 
admitting oral evidehce to prove the fact 
of satisfaction or discharge of an obligation 
created by a written and registered instru- 
ment. 

In a similar case of Rama Bakhsh v. 
Durjan (1), it was held that such an oral 
agreement was not one which detracted 
from, added to or varied the original con- 
tract, but only provided for the means by 
which the instalments were to be paid, and 
that it was, therefore, admissible. In Ram 
Lal Chandra Karmokar v. Govinda Karmo- 
kar (2), it was similarly held that oral 
evidence was admissible to prove a dis- 
charge and satisfacion of the mortgage bond 
and that the provisions of s. 92, provise 4 
of the Evidence Act did not exclude such 
evidence. To the same effect was the deci- 
sion in Ram Awatar v. Tulsi Prosad Singh 
(3), where it was held that oral evidence was 
admissible to prove a subsequent arrange- 
ment under which the usufructuary mort- 
gagee allowed the mortgagor to possess 
and enjoy a portion of the mortgaged 
property in lieu of the payment stipulat- 
ed by the terms of the mortgage-deed 


DYAH A W. N. (1887) 65; 5 Ind. Dec. (x. 8.) 
6 || 


(2) 4 O. W. N. 304. 
(3) ll Ind, Cas. 713; 160 W. N. 137; 140. L, J, 
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to be made by him to the latter inas- 
much as it didnot supersede and vary 
any stipulation regarding the payment but 
merely concerned the mode of payment. 

In Kamla Sahai v. Babu Nandan Mian 
(4), the mortgagee was undér. a subsequent 
arrangement placed in possession and 
authorised to receive the profits in satisfac- 
tion of his dues under the mortgage. It 
was held by Mukerji and Richardson, JJ., 
that this was not an agreement contradict- 
ing, varying, adding to, or subtracting from 
the terms of the original contract ‘but 


merely providing means for the satisfac- 


tion of the bond, and could be proved by. 


oral evidence, and thats. 92 of the Evidence. 


Act did not apply. Mitra, A. J. C., in 
Second Appeal No. 15-B of 1913 which arose 
out of a mortgage suit held that oral evi- 
dence of discharge or satisfaction of a debt 
was always admissible. In this view of 
the law it is idle to contend that an oral 
agreement of satisfaction or discharge of 
a mortgage-debt is not capable of being 
. proved by oral evidence and that the evi- 
dence offered in the present case in support 


of it was inadmissible under law. ae 


The result is that this appeal fails and is 
` dismissed with costs. Those in the lower 
Courts which will “be paid as already 
ordered. 

N.H. Appeal dismissed. 
(4) 2 Ind. Cas. 13; 11 O. L. J. 39. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE | 
No. 61 oF 1923. 

; July 6, 1925. 
Present:—Justice Sir Hugh Walmsley, 
Kr., and Mr. Justice Mukerji. 
KANAI LAL GHOSH AND OTHERS 
. —DEFENDANTS—-ÅPPELLANTS 

< TETSUS 
BASANTA BERARI SEN— PLAINTIFF 
: — RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. H, 12— 
Darpatni tenure—Security of charge. for payment of 
rent, whether ceases on transfer of tenure—Rent, 
liability to pay, after transfer of tenure—Rule against 
perpetutties, charge or security if offends. 

As soon as the lessea of a darpaini tenure transfers 
it in accordance with the provisions of ss, 11 and 12 
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ofthe Bengal Tenancy Act, and ceases to have any 
estate, his liability for the payment of the rent ceases 
if that liability is based on the privity of estate, 
But if by the terms of the lease some further rights 
and liabilities, (e.g, security or charge for the pay- 
ment of the darpatni rent) are created between the 
parties, they do not cease automatically on the transfer 
of the tenure and the termination of the relationship 
of landlord and tenant. [p. 454, col. 1.] 

(Case-law discussed.) 

The rule against perpetuities affects only the crea- 
tion of a future interest in property and the restricting 
of transfer of property by tying it up. The rule has 
no application to the case of a charge where a present 
interest is created and there is no transfer of an 
interest in property, but the property is merely made 
security for the payment of money. Therefore, where 
a charge or security is created asa part of the con- 
sideration for a darpatni lease, that charge or security 
is not extinguished on lessee’s transfer of his interest 
under the lease. [ibid.] 


Appeal against a decree of the Subordi- 
nate Judge, Hughly, dated the 10th August 
1922, reversing that of the Munsif, Chinsura, 
dated the 26th May 1921. 

Babu Nagendra Nath Ghose, for the Ap- 
pellants. - < 

Babu Panchanon Ghose, for the Respond- 
ent. < 


JUDGMENT. 

Mukerji, J.—The facts necessary to 
be stated for the purposes of this appeal are 
these: In 1309, the plaintiff and his co- 
sharer- obtained a darpatni settlement of 4- 
annas share of three villagesfrom ‘the pre- 
decessors of defendant No. 1 and executed 
a kabuliyat in their favour hypothecating the 
said 4-annas share of the three villages as 
well as seven other mouzahs as security for 
the payment of the darpatni rent and for the 
performance of obligations and discharge of 
liabilities incidental to the darpatni. In 
1312 they sold the said darpatni to the de- 
fendant No. 2; and the defendant No. l 
recognized the transfer and actepted rent 
from the defendant No. 2. In the kobala 


‘by which the darpatni was sold there wasa 


stipulation that the defendant No. 2 would 
furnish security to the defendant No. 1 or 
to the plaintiff and his co-sharer in order 
to re-place the security given by the plaint- 
iffand his co-sharer. On the defendant 
No. 2 failing to furnish the said security - 
the plaintiff, to whom the seven mouzahs in 
suit were subsequently allotted on partition 
between him and his co-sharer, instituted a 
suit against the defendant No. 2 making 
the detendant No. 1 pro forma defendant, 
for specific performance, and obtained, a 
deposit of security in cash; but the defend. 
ant No, 1 did not accept the said security, 
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“The plaintiff then instituted the present suit 
“praying for a declaration that the said-seven 
-mouzahs were no longer subject to any 
: charge. 

The Munsif dismissed the suit, but. the 
Subordinate Judge on appeal reversed that 
decision and granted the plaintiff a decree 

. declaring that the charge no longer subsist- 

“ed. From that decree the present appeal 
‘has been preferred by the heirs of the de- 
' fendant No L. 


The appellants’ contention, which. was 


- the defence to the action, is that the liability . 


‘of the lessee to the lessor continued not- 
_ withstanding the transfer, as based on the 
privity of contract between the parties; that 
the lessor had also a remedy against the 
‘transferee for rent and on the covenants 
running with the land, the transferee was 
under a liability based on privity of estate; 
_that although the lessor has bis remedy as 
“against the tr ansferee who is to be treated 
as primarily liable, the original lessee re- 
mains in the position of a surety and he 
cannot get rid of his liability merely by 
transfer. It is contended further that even 
„if the liability to pay the rent be ‘held to 
.cease in consequence. of the transfer the 
_security remains in force and the charge is 
: not extinguished. 
_ The respondent urges. that the lessee 
ceases. to be liable for the rent as soon as 
_the. transfer is complete, and in any event 
if the lessor has accepted the transferee, 
. whether expressly or impliedly, e.g. by 
acceptance of rent; that there having been 
‘acceptance of rent in the present case the 
‘original, lessee’s liability for rent has 
altogether ceased; and that to hold under 
such circumstances that the security still 
. remains in force would be to offend against 
‘the rule against perpetuities. 


Now, there is no dispute that the darpaini 
is a permanent tenure governed by the 
‘provisions of the Bengal Tenancy Act, 
‘Mahomed Abbas Mondul v Brojo Sundari 
Debia (1). Under s. 11 of the Bengal Ten- 
ancy Act, it is capable of being transferred 
in the same manner and to the same ex- 
tent as other immoveable property. Bec- 
tion 12 provides a limit as to the mode in 
which the transfer is to be made. As soon 
as the document by which the transfer is 
‘made is registered—and the registration is 
not to take place until a condition precedent 


mentioned in 8,12 is fulflled—the transfer . 


"= (3) 18 C, 360; 9 Ind, Dee, (8. 8.) 240, 
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is complete. When the estate is transferred 
and the vendor ceabes to have any estate, 
then if the vendor's liability is a liability 
consequent on privity of estate, that liability 
ceases: Kristo Bulluv Ghose v. Kristo Lal 
Singh (2) and Girish Chandra Guho v. 
Khagendra. Nath Chatiopadhyaya (3). The 
same principle has been beld, to apply in 
the case of transfer by theoriginal lessee, 
Hamendra Nath Mukerji y. Kumar Nath 
Ray (4). It is clear therefore ihat after the 
trausfer the plaintiff was no longer liable 
for the rent, and the defendant No. 1 was 
thenceforward to look to the defendant 
No. 2 for the same. 

The next question is as to whether, 
when the liability for payment of the rent 
ceased, the security continued and the 
charge remained inforce. The appellants’ 
contention is that it did, and that though 
as aconsequence of the transfer the trans- 
feree became by operation of law the 
tenant of the tenure and the transferror 
ceased tobe a tenant, the transferror was 
not necessarily absolved from the liability 
which was created by the contract. In 
support of this contention reliance has 
been placed upon, a passage in the‘ judg- 
ment of the Court in the case of Rupchand 
Ghose v. Narendra Krishna Ghose (5). The 
passage indicates that the fact that by trans- 
fer the transferror ceases to be a tenant 
does not imply that he is absolved from 
liability under the terms ofthe contract 
between him and the lessor, and that it is 
conceivable that a person may cease to be a 
tenant and yet-continue lable to the land- 
lord under his personal covenant. 

The respondent urges thatifit is held 
that the security remains in force inspite 
of the transfer, it would mean that the 
lessor would be competent to: impose a re- 
striction on transfer -of a permanent tenure 
which is transferable by law and that in 
that case the security might continue for 
ever and thus offend against the rule 
against perpetuilies. 

As regards the-first of these objections, 
in my opinion, it is not well-founded on 
prineiple. In the case of Dinobundhu Roy 
v.W. C. Banerjee (6), it was held by this 
Court that a transfer of a tenure made in 
terms of the provisions of the Bengal 


(2) 16-0. 642; 8 Ind. Dee. (x. s3, 424. 

(3) 9 Ind. Cas. 1601; 16 ©. W. N. 64; 13.. L. J. 613. 
(4) 126. W. N. 

(5) 28 Ind. Cas. 683, 196 W. N.. 112: at p, 114, 
(6) 19 C, 774; 9 Ind, Dec, (x, 8.) 958, 
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Tenancy Act is not binding on the landlord, 
if there is a contract between the landlord 
and the tenant that the transfer shall not be 
valid and binding until security to the 
satisfaction of. the landlord has been fur- 
nished, and if such security has not been 
given; and that in such a case the -original 
tenant is still liable for the rent. Perma- 
nent leases no doubt are transferable under 
s. IL of the Bengal Tenancy Act; buta 
provision ina lease ofa permanent’ tenure 
for forfeiture or re-entry in case of assign- 
ment in violation of its terms would not be 
invalid. In Keshab Lal Nag Majumdar v. 
Madhu Sudan Pal Knndu (7), it was held by 
this Court that the provisions of s. 10 of the 
Transfer of Property Act saving conditions 
restraining alienation in leases where the 
conditions arefor the benefit of the lessor, 
ave not inconsistent with the provisions of 
8. ll of the Bengal Tenancy Act, and that 
the two provisions of the two Acts are not 
inconsistent or repugnant to each other but 
are capable of standing together. It fol- 
lows, therefore, that the lessor is competent 
to insist on a stipulation that he would not 
be bound by the transfer unless the trans- 
feree keeps the security in force. The 
whole question then resolves itself into one 
as to whether such an intention or its 
contrary may be gathered from the kabuliyat. 
The learned Subordinate Judge has pro- 
ceeded upon the decision in the case of Bijoy 
Chand Mohdtab Bahadur v. Surat Chandra 
Adhiya (8) which he treats as an authority 
for the pruposition that the liability to pay 
the rent having ceased, the charge created 
for payment of rent is automatically extin- 
guished. The decision in that case, how- 
ever, rested upon the terms of the kabuliyat 
on which the case was based and not upon 
any such general principle. The kabuliyat 
in that case provided that so long as the 
lessees were not released from the liability 
to pay the rent, the lessees shall not be able 
to transfer in any manner the property 
mortgaged assecurity for the rent. It was 
held in the case that on the transfer being 
completed the lessees’ liability to pay the 
rent ceased and, therefore, the security was 
at an end. 

The relevant passages in the kabuliyat in 
the present case are the following—“. . 

We shall without objection provide 

the rent instalment by instalment. If we 
fail therein you will be entitled to recover 

W) 6 Ind. Cas. 685; 12 ©. L. J. 126. 

(8) 51 ‘Ind, Cas, 909; 290, L. J. 476, 
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“the arrears, according to the law which isin | 


force, or which will be in force, from the’ 
said darpatni mehal and from the properties 
hypothecated as specified in Schedule (kha) 
or from our other moveable and immoveable. 
properties which stand in our namesor be- 
nami. To that neither we nor our heirs or re- 
presentatives shall have any objection atany 
time whatsoever ... If you suffer any 
damage by our acts. . . . then you will be. 
entitled to recover the same from whatever’ 
moveable or immoveahle properties we or 
our heirs or representatives shall have in our 
own name or benami and from the proper- 
ties hypothecated and specified in Schedule 
(kha) and to that neither we nor they shall, 
be entitled to raise any odjection. . . . 
If this darpatni mehal be sold for arrears ’ 
of rent due by us or in execution or is 
transferred in-any other way, our represen- 
tatives shall be bound by all the terins of 
this kabuliyat . . Being in possession 
as darpatnt talukdar and maintaining intact 
the boundaries and regularly paying the 
rent, with our sons, grandsons, heirs and 
representatives shall in great felicity enjoy 
and possess the darpatnt interest with 
powers of gift and sale . . In case we 
do anything injurious to you we and our 
heirs and representatives shall be bound to 
compensate you therefore, and in order to 
secure the said damages, and for the per- 
formance of all the stipulations of this 
kabuliyat we give as security the properties 
in Schedule (kha) below owned and pos- 
sessed by us. . . 

These conditions created a charge on the 
seven mouzahs forall times to come for the 
due payment of the darpatni rent and the 
performance of the other obligations 
arising under the kabuliyat, and there is no- 
thing in the kabuliyat which may go to 
indicate that the security would be ex- 
tinguished on the lessees’ liability to pay 
the rent ceasing with the transfer. That 
this was the intention of the parties is 
also suggested by the term in the kobala 
by which the plaintiff and his co-sharer 
transferred the darpatni to the defendant ' 
No. 2 by which the latter was required to 
furnish security tothe plaintiff and his co- 
sharer or to the defendant No. 1 in order to 
re-place the original security. This inten- 
tion is also evidenced by the fact of the . 
institution of the suit for specific perform- 
ance, the result of which, however, is not 
binding on the defendant No. 1. . 

As regards the contention that a 
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security of this description which is to last - 
for all times to come is repugnant to the. 


rule against perpetuities, I am not prepared 
to regard the contention as’ well-founded. 
This rule affects only the creation of a 
future interest in property and the re- 
stricting of transfer of property by. 
tying it up. The rule has no applica- 
tion to the case of a charge where a pre- 
sent interest is created and there is no 
transfer of an interest in property, but 
the property is merely made security for 


the payment of money. The ‘creation of- 


this charge was a part of the consider- 


tion for the darpatni lease, and I am un- 


able to see how it could be extinguished 
merely because the lessee chose to trans- 
fer his interest under the lease. The 
position, therefore, is this: The liability to 
pay the rent subsists so long as the relation- 
ship of landlord and tenant exists. This 
relationship as between a landlord and his 
lessee, the permanent tenure-holder, ceases 
on the latter transferring the whole of his 
tenure. The lease may create further rights 
and liabilities as between the parties there- 
to and where it does, they do not cease 
automatically on the termination of the 
relationship. ` 

For these reasons I am of opinion that 
plaintiff by merely transferring the dar- 
putni tothe defendant No. 2 could not get 
rid of the charge created by him under 
the kabuliyat, and that the mere accept- 
ance of rent by the defendant No. 1 from 
the defendant No. 2 has not extinguished 
the same. The plaintiff, in my ‘opinion, -is 
not entitled to the declaration sought for hy 
him. ; 

The decree of the learned Subordinate 
Judge should be set aside and that of the 
learned Munsif restored and the plaint- 
iff's suit dismissed with costs in all the 
Courts. 

Walmsley, J.—I agree. 

8, D. 5 ; Decree set aside. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 825 
oF 1922, 

_ May 29, 1925. 
Present :—Mr. Justice Das and 
' Mr, Justice Ross. 

Tue Hon’sue Maharajadhiraj Str 
RAMESHWAR SINGH BAHADUR— 
PLAINTiIFF—APPELLANT 
versus 
DURGA MANDAR AND oTHERS— 


DEFENDANTS—RESPONDENTS. 

Hindu Law -Debt incurred by father—Pious obliga- 
tion of son to pay off father's debt, extent of—Mis- 
appropriation by father, effect of. 

Where a Hindu father appropriates money belong- 
ing to another person under circumstances which do 
not render the taking of the money itselfa criminal 
offence, a subséquent misappropriation by the father 
cannot discharge his sonsfrom their liability arising 
out of their pious obligation to satisfy the debt. But the 
position is different if the money is taken by the father 
and misappropriated under circumstances which 
zender the taking itself a criminal offence. [p. 455, col. 


Chakouri Mahton v. Ganga Proshad, 12 Ind. Cas. 
609: 39 C. 862; 15 C. L. J. 228; 16 0 W. N. 519 and 
Medai Dalavay Terumalaipappa Mudaliar v. Veera- 
budra, 4 Ind. Cas. 1090; 19 M. L. J. 759, relied on. 

One J was plaintiffs patwari and owed the plaintiff 
asum of money in respect of the collections made 
by him on behalf of the plaintiff and being unable 
to pay the amount he arranged with A that the latter 
should execute a mortgage-bond in favour of the 
plaintiff to discharge the debt. After A's death 
‘plaintiff brought a suit to enforce the mortgage-bond 
against A’s son: | 

Held, (1) that it was J’s duty to account for the 
money which had come into his hands to the plaintiff 
and his failure to do so involved on his part a breach 
of civil duty and that even if he had misappropriated 
the money it was a subsequent act which did not 
render the original taking of the money by J a crimi- 
nal offence and that, therefore, J's debt in discharge 
of which A had executed the mortgage-bond in suit 
was not tainted with illegality or immorality, and A's 
son was under a pious obligation to discharge -the 
deht secured by the mortgage-hond ; [p. 456, col. 1.] 

(2) that the plaintiff was not, however, entitled to 
a mortgage-decree inasmuch asthe debt was not 
incurred by A for the benefit of the family ; [ibid.] 

(8) that the plaintiff was entitled to a simple money- 
decree forthe amountof the mortgage-bond with 
interest and could recover: the amount of the decree 
out of the entire ancestral property in the hands of 
A's son. [ibid.] 


Appeal from a decision of the Subordi- 
nate Judge, Bhagalpur, dated the 26th May 
1922; affirming that of the Munsif. Bhagal- 
pur, dated the 31st December 1920. 

Messrs. Murari Prasad and Sambhu Saran, 
for the Appellant, 

Mr. Siveshwar Dayal, 


ents. 5 
JUDGMENT. 
Das, J.~—This appeal is directed against 


for the Respond- 
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the judgment of the Subordinate Judge of 
Bhagalpur, dated the 26th of May 1922, 
and arises out of a suit instituted by the 
appellant, the Maharaja of Darbhanga, to 
enforce a mortgage-bond executed by one 


Adhik Lal Mandar in his favour on the 4th. 


of April 1916. 

The plaintiff's case as made out in the 
plaint is as follows: One Jag Narayan Lal 
Das was his patwari and he owed the 
plaintiff Rs. 1,231-15-9 in respect of the 
collection made by him on behalf of the 
plaintiff. The patwari being unable to pay 
the - amount arranged with Adhik Lal 
Mandar to execute the mortgage-bond in 
question in favour of the plaintiff. The 
plaintiff states that there: were money- 
lending transactions between Adhik Lal 
Mandar and Jag Narain and that Adhik 
Lal paid Rs 200 in cash to the plaintiff and 
executed a mortgage bond for Rs. 1,031-15-9 
in favour of the plaintiff. Adhik Lal 
Mandar is dead and the suit is now brought 
against defendant No. 1, the minor -son of 
Adhik Lal, and Billo Mandar his brother. 
The allegation in the plaint is that- the 
defendants were members of a joint family 
of which “Adhik Lil Mandar was the karta 
to enforce the mortgage-bond as ag 
the members of the juint family. : 

The learned Munsif found thatthe mort- 
gage-bond was in fact’ executed by Adhik 
Lal Mandar for valuable consideration. Ac- 
cording to him Jag Narain Lal misappro- 
priated the sum of Rs. 1,231-15 9 and Adhik 
Lal executed the mortgage-bond in ques- 
tion in consideration of the plaintiff abstain- 
ing from taking criminal proceedings as 
against Jag Narain. On this finding he 
thought that the mortgage-bond could not 
be enforced as against the defendants, and 
he dismissed the plaintiff's suit with costs. 
On the question whether defendant No. 2, 
the brother of Adhik Lal Mandar, was in 
any event liable, he came to the conclusion 
that Billo Mandar wasseparate from Adhik 
Lal and could not in any case be liable on 
a bond executed by Adhik Lal. The plaint- 
iff appealed to the learned Subordinate 
Judge. Thatlearned Judge agreed with 
the finding of the Court of first instance on 
the question whether Billo was joint with 
Adhik Lal. He thougat thatthere was no 
consideration for the mortgage-bond and 
that, were Adhik Lal Mandar alive, the 
plaintif could not enforce the mortgige- 
‘bond against him. He also agreed with the 
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finding iof the learned M unsif that the 
defendants ‘could not be made liable on the 
bond in-question, and dismissed the appeal. 
The plaintiff now comes to this Court. 

The. finding of the Courts below that 
Billo Mandar was separate from Adhik Lal 
Mandar isa tinding of fact which is binding 
on usinsecond appeal. The plaintiff's suit: 
pees eule Mandar must accordingly 

ail. 

The next question is whether the plaint- 
iff is entifled to recover the money covered 
by the mortgage-bond from the defendant 
No.l. The solution of this question de- 
pends on whether what Adhik Lal under- 
took to pay was tainted with illegality or 
immorality. The argument on behalf of 
the respondents in this Court was to the 
effect that Jag Narain Lal was guilty of a 
criminal offence and that, if he had execut- 
ed the: mortgage-bond in question, it could 
not be enforced as against his sons; and 
that, that being so, and Adhik Lal having - 
undertaken to pay the money tainted with 
illegality or immorality, his son defendant 
No. J.cannot be called upon to pay the 
debt: of his father. There are many deci- 
sions in the books on the question how far a 
Hindu son is under a pious obligation to dis- 
chargé a “debt of his father when such debt 
consists-of money misappropriated by the 
latter. “Here the mortgage-bond was not 
executed by the patwart, but by Adhik 
Lal Mandar, who certainly was not ‘guilty 
of any criminal misappropriation. But the 
problem “is exactly the same, namely, is 
there any illegality or immorality involved 
in a transaction of this nature. There is a 
divergence of judicial opinion on this ques- 
tion but, as was pointed out by Mookerjee, 
d., in Chakourt Mahton v. Ganga Proshad 
(1), “the case might possibly be reconciled 
if we recognize the distinction between a 
criminal offence and a breach of civil duty”. 
That learned and distinguished Judge dis- 
cussed the various cases on the point and 
came to the conclusion that “ Where the 
taking of the money itself is not a criminal 
offence, a subsequent misappropriation by 
the father cannot discharge the son from 
his liability to'satisfy the debt ; but the 
position is different if the money has been 
taken by the father and misappropriated 
under circumstances which render the 
takibg itself a criminal offence”. I entirely 
agree with the view taken by. Mookerjee,J, 

(1) 12 Ind. Cas. 699° 39 ©. 862; 15 C. L. J. 228: I6 Ç, 
W. N, 519, D i 
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inthe case to which I have referred which 


is founded on the- decision of the '.Madras` 


High Court in Medai Dalavoy Tirumalai- 
appa Mudaliar v. Veerabudra (2). 

Whatthen is the position? Jag Narain 
was;..the plaintiffs patwari. It was his 
duty to make. collections on behalf of the 
plaintiff and the taking of the money. was 
in the ordinary course of his employment as 
patwari and, wasin no: sense a criminal 
offence, Now what was the position when 
the money originally cameinto the hands 
of Jag Narain ? It was his duty to account 
for it to the plaintiff and the failure to 
do so involved on his part.a breach of 
civil duty. It issaid that he misappropriat- 
ed the money-; but if he didso,. it was a 
subsequent act, for as I have-- said it was 
part of his duty to make collections on 
behalf ofthe plaintiff. That being so, the 
son is clearly under a pious. obligation to 
discharge the debt incurred by Adhik Lal 
Mandar. The plaintiff is, however, not 
entitled to a: mortgage-decree, for he has 
not shown that the debt was incurred for 
the benefit of the family. He is entitled to 
a decree for the sum. of Rs.--1,031-15-9 with 
interest thereon at 12 per cent. ‘per annum 
up. to:the date.of this.decree. The plaint- 
iff is aleo entitled to interest at 6-per cent. 
per annum on his decree up to the date of 
realization. . Heis entitled to recover the 
money out of the: entire . ancestral property 
now in the hands of: defendant No.1. The 
plaintiff will also get his costs throughout 
from. the defendant No. 1. ` 

ROR, J.—I agree. 

1 ++ Order Gecondangly. 

@ 1 Ind. Cas. 1090; 19M. L. J. 759. . 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECRER No. 569 

_ -OF 1921, 
“May 22, 1923. 
Present:—J ustice Sir Hugh Walmsley, Kr., 
-. and Mr. Justice Suhrawardy. 
O. 5. MEAH—Dsrenpant—APPELLANT 
VETSUS 
DURGA CHURN DUTTA. AND orazrs— 
i: PLAINTIFFS— RESPONDENTS. 

‘Revenue, arrears of, sale for—Suit to set aside 
sale—Onus of proof—Civil Procedure Code (Act V 
of 1908), O. XLVII, r. 7—Decree given on one out of 
two grounds alleged in plaint—On review decree maina 
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tained on other ground—A ppeal, w kole case, whe 
ther can be opened in. 

Ina suit to set aside the sale of an estate, held by 
a Collector under the Bengal Land Revenue Sales Act, 
1859, on the ground that no arrears were due from 
the estate, the plaintiff must make outa prima facie 
case by showing that no arrears wers actually unpaid 
on the date of the sale. [p. 457, col 1.] 

Where a plaintiff bases his claim on two grounds 
and the Court decrees it on one of them only without 
discussing the other, buton a review application by 
the defendant, rejects. the ground on which it had 
based its decision formerly and maintains the decrees’ 
on the second ground, in an appeal by the defendant, 
although his application for review was limited only 
to the first ground, it is open to the plaintiff to re- 
open in the Court of Appeal the question concerning 
the second ground as well. [p. 457, col. 2. 

Appeal against a decree of the Dis- 
trict Judge, Chittagong, dated the 20th 
September 1920, affirming that of the Sub- 
ordinate Judge of that District, dated the 
24th July 1919. 

Babus Ram Chandra Majumdar and 
Chandra Sekhar Sen, for the Appellant. 

Babus Jogesh Chandra Ray and Naren- 
dara Coomar Das, for the Respondents. 


JUDGMENT. 

Walmsley, J.—This appeal is prefer- 
red by the first.defendant, the purcherer 
at an auction-sale held under the provisions 
of Act XI of 1859. 

The estate sold was a naas share 
bearing Touzi No, 2017 of the Chittagong 
Collectorate. The ‘plaintiffs alleged that 
there were no arrears.due from the estate 
and, granted that there were arrears, that 
the processes required by the Act were not 
duly served. 

The First Court decreed the suit in 
February 1918 on the ground that there 
was no arrear of revenue on account of 
which the sale could be held. The pur- 
chaser then preferred an application for 
review of judgment, and this was allowed _ 
on April 1918. Both sides adduced addi- 
tional evidence, and then the learned -Sub- 
ordinate J udge held that there were arrears 
for which the estate could be sold, but 
that there was collusion between the appel- 
lant and one of plaintiffs’ co-sharers, and 
consequently he directed the “appellant 
to re-convey the property to the plaintiffs.. 

Then the defendant purchaser preférred 
an appeal and on his behalf it was urged 
before the Appellate Court that the order 
allowing a review.of judgment was limited `’ 
to the question whether as a fact there 
were arrears of revenue on account of which 
the estate. could be sold. The learned” 
Judge accepted this argument and confined 
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his attention to that question. He then dealt ` 


_ with the evidence about the kists, and about 

theentriesin the Touzi’ Department’ s ledgers 
and he’ agreed with the view taken in- “the 
second judgment of the First, Court that the 
Pous Teisti ku unpaid, becaine ‘ ‘arrears” within 
the‘meaningof s. 2 of the Act’and that if such 
arrears remained unpaid on February 1925, 


the latest date for payment, as fixed under’ 


8. 3. there could be ä valid sale; but he héld 
that it was for the auction- purchaser to 
prove that there were atrears, and that he 
had produced no‘ evidence to that effect. 
Uonséquently he dismissed the appeal. 

‘It will be convenient to deal first with 
. the main ground on which the purchaser 
attacks’ the Judge's decision. Jt is this, 
that the learned Judge was Wrong in ‘laying 
upon thé purchaser the burdén of proving 
that ‘there “were arrears of revenué, 
instead of requiring the plaintiffs to prove 
that there were no arrears. It is coriced- 
-èd for the respondents that the duthori- 
ties quoted by. the Judge do not bear 
out his” view, but the leartied Pleader 
for the respondents says that’ ‘the view 
ig correct. Among other things he said 
“ib was a matter within the special know- 
Yedgé of the purchaser. That argument 
appears unsound: ‘if anybody has “special 
knowledge it ‘must bé the late owners. 
The’ question, however, does: not.turn’ upon 
special knowledge, but on ‘the ordinary 
rule that a` plaintiff’ must make out a 
ease. ` It the ` plaintifs -want the «Court 
to hold that the Collector had no author- 
ity to’ put ‘the machinery of Act’ XI 
into force after 25th February they must 
make outa’ prima fadie case’ to that. effect, 
and théy must do so by showing that 
actually there were no arrears tinpaid: on 
25th Fébruary. If that were'the only ques- 
tion it might be possible’ for us to treat 
` the statémerits made in the plaint as admis- 
_sions that arrears were left outstanding. 
Another aspect of the case, liowever, has 
been put before us. The result ‘of ‘the 
review Has been that the other arguments 
` advaticed’ by the plaintiff have never been 
considered by the Appellate Court. Their 
case was that there had’ been fraud in the 
matter of service of processes, and fraud i in 
_ thé failuye of their co-shdrers, acting in coh- 
` nivance with’ the purchaser to déposit 
money giveh to them by the plaintiffs for 
deposit in -the Collector's officé. The 
learned. Judge held that hë could not -deal 
with “these” “questions, “because the- order 
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grantidg ‘review of judgment was ‘confined 
to- the -question -whether ‘there were arrears 
and he took this view although the Judge 
of the First Court had again: ‘dealt with all 
questions, 

This is-very A TT The plaintiffe 
appealed to the District Judge against ‘the 
order granting review of- judgment," but it 


was held that no appeal lay. It is said 


that they appealed ‘to this Court but whe- 
ther. it was an appeal ‘or‘an “application 
under s. 115, U. P. ©., they were: tinsticcess- 
ful. “Does it follow thats. the’ plaintiffs “are: 
unable to put before”: ‘the ' Appellate Court. 
the “argument that’ the First Coürt was 
wrong.in holding that notices were duly 
sérved and that-the defendant ` was not a 
party toany fraud? -It appears to me ‘that 
the plaintifis are’ protected byr. Tof 0. 
XLVII, ‘and that whether the- ae giant- 
ing review of judgment was limited “in * 


its scope or toh, it remained” opeti’ to the 


plaintifis after the second Judgment ‘of the 
First Court to re-open in’ the Cotirt | of 
Appeal the’ questions of fraud and suppres- 
sion ‘of! processes. Saas 

Itis very desirable, now that the litigation 
has ‘lasted so long, that all ‘the ‘nhatters 
in controversy should’ be threshed out. - 4 

The order that I think we should make 
is this: ‘The jiidgment and déerée’ of ' "tha 
lowér Appellate Court arè sef asidé, and . 
the appeal will be te- heard: the purchaser 
will be the appellant’ ‘as: hé hadi been 
throughout: the qtiestion whethér there ` were 
arrears outstandiag on 25th: February will 
be dealt with on the footing- thåt the 
burden `of proof liès on thé- ‘plaintiffs ‘to 
prove that there were no arrears: the ré- 
spondents will be entitled f6” support the 
deereé passed in ‘their favour by: ‘thé First 
Court by showing that the” processes ` ‘were 
not properly served, or that on “account” of 
fraud or irregularity thé’ sale cannot be 
allowed to stand. . 

The costs of this hearing will abide the 
result. 

‘Suhrawardy, J.—I agree. 

Appeal allowed: 


3. D. Case remanded., 
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MADRAS HIGH COURT. 
CIVIL MISCELLANEOUS Prrrrions Nos. 2561 
AND 3092 oF 1923. 
December 18, 1924. 
Present :—Mr. Justice Odgers and Mr. 
Justice Wallace. 
KRUTHIVENTI PERRAJU GARU— 
PLaINTIFF—PBTITIONER 
versus 
Sri NALLAPURAJU MUJA SITARAMA- 
CHANDRA RAJU GARU ano OTHERS 
—DEFENDANTS— RESPONDENTS. 
Hindu Law—Joint family—-Mortgage by manager— 
Interest, high rate of—Necessity—Burden of proof— 
Finding by Trial Court—Appellate Court, interference 


y. 
- The manager of a Hindu joint family, whether the 
father or not, is not entitled in law to borrow money at 
an exorbitant rate of interest unless there is necessity 
for such a rate, and, if the rate of interest is excessive, 
the onus will be on ths lender to show that there was 
necessity for such an onerous rate; that is, where the 
rate is shown to be onerous, it must be shown that 
there was pressing necessity at the time of the loan 
for such an onerous rate. The actual result brought 
about by the mounting of interest, if not paid, to a 


crushing figure cannot affect the principle. A Court. 


is not entitled to presume that any particular rate of 
interest is onerous, A rate prima facie harsh may, 
considering the nature of the security offered, its 
dubious title or its exigious nature, be perfectly 
reasonable when the factyare known. Those attack- 
ing the transaction must first show prima facie that 
the rate of interest is unnecessarily high for the 
circumstances of the case, although in certain cases 
the rate may be prima facie so excessive that proof 
is practically unnecessary. [p. 461, cols. 1 & 2.] 

Where the Trying Court has not considered it 
necessary to call on the lender tu explain the rate 
of interest, and no issue has baen framed, therefore, 
a Court of Appsal should not interfere without giving 
an opportunity to the party affected to explain it, 
unless the rate isso monstrous as to be unconscion- 
ape in any conceivable set of circumstances. |p. 462, 
col. 1. 

Where a mortgage of family property was executed 
by a Hindu father at 12 per cent. compound interest 
consolidating a series of prior simple money loans 
at 12 and 18 per cent. simple interest: 

Held, that the fact that the money due on the 
mortgage had aggregated to a very large sum on 
account of non-payment of interest was insufficient 
to render the rate of interest excessive or not binding 
on the sons. [p. 461, col. 1.] 

Case-law referred to. ` 


Petition, under r. 13 of the Agency 
Rules (Civil Justice), praying that on the 
grounds set forth therein the High Court 
will be pleased toissue an order directing 
the Additional District Judge, Agency 
Division, Waltair, to review his judgment, 
dated the 30th April 1923,in A. S.No. 2 of 
1923, preferred against a decree of the 
Court of the Judicial Assistant Commis- 
sioner, Agency Division, Vizagapatam,dated 
the 28rd May 1922, in O, S. No. 7 of 1921, 
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Messrs. C. V. Anantakrishna Iyer and 
C. Sambasiva Rao, for the Appellant. 

Messrs. S. Varadachariar Rao and K. 
Venkatarama Raju, for the Respondents. 

JUDGMENT. 

Odgers, J.—This is a petition by the 
plaintiff for an order directing the Addi- 
tional District Judge of the Agency Divi- 


‘sion, Waltair, to review his judgment and 


decree in A. 5. No. 2 of 1923, dated 30th 
April 1923. The suit came to the Addi- 
tional District Judge on appeal from the 
Judicial Assistant Commissioner of the 
Agency Division, Vizagaptam, in a mort- 
gage suifona bond dated 9th May 1901 
executed by the first defendant in favour 
of one.K. Perrazu, said to be the adoptive 
father of the plaintiff, The first defendant 
is the undivided father of the defandants 
Nos. 2 to 6 and the manager of the joint 
family. No less than 14 issues were origi- 
nally framed in the case and there is in 
fact a petition by the defendants Nos. 2 to 
6 against the findings of the learned Addi- 
tional District Judge on points of adoption, 
limitatiun and the binding nature of the 
mortgage. These points were all given up 
before us, and the petition is confined to 
the conclusions arrivedat by the learned 
Judge in para. 8 (a) to (f) of his judgment. 

The dealings between the parties began 
on the 12th December 1892 bya promissory 
note of that date for Rs. 600 at 18 per cent. 
Ex. D. This was followed by a promissory 
note of 4th Febraury 1893, Ex. D-2 for 
Rs. 600 at 12 per cent. and also on the 7th 
May 1895 Ex. D-1 for Rs, 1,000 at 12 per cent. 
Nothing having been paid on any of these’ 
promissory notes, they were consolidated 
into a mortgage on the 11th November 1895, 
Ex. L for Rs. 6,000 at 104 per cent. payable 
on the llth November, every year, in default 
interest to be compounded, the whole prin- 
cipal and interest being re-payable on the 
llth November, 1897; andif it is not paid 
within that time interest shall be at 12 per 
cent. compound. Nothing having been paid 
under this, the further suit mortgage, Ex. 5, 
dated 9th May 1901 for Rs. 11,000 was exe- 
cuted at Rs. 1-0-6 or 12-3-8 per cent. com- 
pound interest. Nothing having been paid 
for this mortgage the plaintiff instituted the 
suit for ne less than Rs. 1, 07,000 odd. The 
learned Additional District Judge evidently. 
impressed, I think, with the way in which 
this debt has accumulated, has reduced the 
interest payable so, as to make the whole 
amount due from the defendants Rs, 45,000 


a 
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odd. The learned Additional District Judge 
in para. 8(a) to (f) considers whether the 
bargain was harsh and unconscionable bas- 
ed on undue influence by the mortgagee or 
. the inherent harshness of the bargain. 
It may be said at once that no case of 
undue influence wis proved andin fact I 
think itis fair to say that the contention 
of the parties and their Counsel was not 
really focussed on this point of excessive 
interest until the last moment. Their at- 
tention was concentrated on that date on 
the more important points of adoption, 
limitation, ete., and Mr. CO. Sambasiva Rao, 
Barrister-at-Law, who was present at the 
hearing in the Additional District Court, 
has stated to us that it was only in the 
later stages in the hearing of the appeal 
that this point was raised and was pressed 
on the attention of the learned Judge owing 
to Counsel and the Vakils in the case having 
received a copy of the Privy Council deci- 
sion in Ram Bhujhawan Prosad Singh v. 
Nathu Ram (J) which will be presently 
noticed. The suit had a curious history. 
It began as O. S. No. 41 of 1913 be- 
fore the Subordinate Judge of Cocanada 
someof the properties being situated in 
the Godavari District and some in the 
Agency. The plaintiff got a decree and costs. 
Execution was taken of the properties 
within the ordinary jurisdiction and a 
smallsum was recovered. As for the bal- 
ance due the decree was transferred to the 
Agency Judge for execution. lt was held, 
however, that afresh suit must be brought 
in the Agency Court. So O. S. No. 7 of 
1921 was filed in consequence, The learned 
Judges held in Ram Bhujhawan Prosad 
Singh v. Nathu Ram (1), that where, as here, 
the manager of a Hindu family borrows 
money on the mortgageof a family property, 
it must be proved that there was necessity 
to borrow at the rate contracted for and, 
secondly, that it was not unreasonable to 
borrow at some such high rate and upon such 
terms. The learned Judge took these pro- 
positions from the judgment in Ram Bhuja- 
wan Singh v. Nathu Ram (1), where they 
are quoted from Nawab Nazir Begam v. 
Rao Raghunath Singh (2), and this is the 

(1) 71 Ind. Cas. 933; 44 M. L. J. 615; 4 P. L. T. 29; 
(1923) A. I. R. (P. C.) 37; 32M. L. T. 429; 25 Bom. 
L. R. 568: (1923) M. W. N. 382: 4 Pat. 285; 38 C. L. J. 
25; 18 L. W. 767; 1 Pat. L. R. 445; 28 C. W. N. 446; 
50 I. A. 14 (P. CO). 

(2) 50 Ind. Cas. 434; 36 M. L. J. 521; 46 I. A 145; 
17 A. L-J. 591; 23 O. W. N. 700: 21 Bom. L. R. 484; 26 
M. L. T. 40; 30.0. L. J. 86; (1919) M. W. N. 498; 1 U. 
P. L. R. (P. 0.) 49; 41 A. 571 (P. O). $ 
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law report referred to by Mr. ©. Samba- 
siva Rao in his statement to us from the 
bar. The learned Judge proceeds :—‘‘The 
main thing is to see if results show that 
the terms taken as a whole were harsh and 
unconscionable”. On the other hand, the 
Privy Council in a case reported as Balla 


. Malv. Ahad Shah (8) say that it is mis- 


leading to have regard to the result alone. 
Their Lordships say: “It isnot enough— 
indeed, it is misleading—to look at the result 
BION CAAA teens na a a tae A borrdéwer 
who obtains a loan secured by a promis- 
sory-note on a quite reasonable term, by 
neglecting to pay the note at maturity, 
further neglecting to pay the accruing in- 
terest for the several years following, and 
then giving a renewal note for the original 
debt plus the capitalised interest, could 
produce a result which might at first 
sight appear oppressive, and yet there would 
be nothing harsh or unconscionable in the 
creditor's demand, since the added interest 
only accumulated while he fcrbore to en- 
force the payment of the sums from time to 
time due to him”. Astothis the learned 
Judge himself says: “There is no sugges- 
tion that the mortgagee wilfully allowed de- 
fault, so as to take advantage of an impro- 
vident man and to pile up debt swiftly ; 
on the other hand, it is clear that the mort- 
gagee warned the mortgagor of the rapid- 
ity with which the debt was swelling”. The 
learned Judge is obviously swayed by the 
hardship on the younger sons losing prac- 
tically the whole of their estate owing to 
the improvidence of their father, not in 
borrowing the money for interest as it was 
in fact admitted orfound to exist, but in 
failing to pay interest as it fell due and 
thereby causing payment of compound in- 
terest to become necessary. 

Ordinarily speaking it is extremely doubt- 
ful whether the sons would have been al- 
lowed to raise this plea at all.. The issues 
taken as regards this point are issues Nos, 3 
and 11. The third issueis : “Is the suit 
mortgage debt binding on the defendants 
Nos 2 to6? Itis contended for the sons 
that this issue opens the whole point of 
liability of the sons for the father's debts 
created by the mortgage. This point is | 
considered at length by the learned Judge 
in para. 8 (a)to!f) and he agrees with the 


(3) 48 Ind. Cas.1; 23 ©. W. Ñ. 233; 35 M. L. J. 614; 
16'A. L.J 905: 124 P. R.1918; 25 M. L. T. 55; 180 P. 
W. R. 1918; 29 O. L. J. 165; 1 U. P. L. R. (P. C.) 25: 
21 Bom. L, R. 558 (P. C,). ; 
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lower Court that the mortgage isa valid 
charge on the joint family property. The 
question that itlay on the plaintiff to show 
that the father could not raise money ata 
lower rate is not considered in that part of 
the judgment and itis perfectly clear to 
me that neither side at the hearing of the 
appeal contemplated that issue No. 3, 
would admit that discussion at all. The 
only other issue properly referable to the 
point is issue No. 11, whether the interest 
claimed is usurious and penal. On an ex- 
amination of the respondent’s grounds of 
appeal to the lower Appellate Court, the 
only grounds urged are that the enhanced 
rate of interest provided for in Ex. L, and 
carried into Ex. S, is penaland uncon- 
gcionable and that the lower Court. erred 
in thinking that it had no power to give 
relief, for the usurious and preposterous 
claim. Cases have been cited to us by 
the learned Vakil for the respondent_ to 
show that the pleadings in this cSun- 
try are to be leniently considered. ° He 
contends that practically any objection to 
the transaction can be made to raise 
this point as to the binding nature of the 
interest claimed. He points for example 
to Gangapershad Sahu v. Maharani Bibi 
(4). There the issue was whether the 
defendant is bound topay off the debt. 
It was held that that enabled the question 
of the amount to be raised. I cannot, 
speaking personally, see why in this case 
the issue could not have been clearly and 
distinctly taken. One view of it was 
certainly advanced in issue No. 11 but 
Mr. S. Varadachari for the respondents quite 
frankly says that their case here is not 
‘for relief under s. 74 of the Contract Act. 
He based his case entirely on the Hindu 
Law. I have carefully considered all the 
cases that we have been referred to. The 
principlelaid down in Nawab Nazir Begam v. 
Rao Raghunath Singh (2) is that where there 
js no evidence on either side, 7. e., as to the 
necessity for borrowing at the particular 
` rate, their Lordships of the Privy Council 
would relieve, where “the thing speaks for 
itself". This is the case previously quoted 
. by the later decision of their Lordships 
in Ram Bhujawan Singh v. Nathu Ram (1). 
Their Lordshipsholding that, although there 
may be necessity to borrow, it is open 
to the defendants, to show that there was 
no necessity to borrow on the onerous 


(4) 11 0. 379; 12 I. A. 47; 4 Sar. P. C. J. 621; 9 Ind, 
Jur.158; 5 Ind. Dec, (N. 3.) 1012 (P. 0.) 
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terms of the mortgage. In that case the 
rate was Rs. 2-8-0, 30 per cent, simple and 
in default Rs. 3-20 or 373 per cent. com- 
pound. So it seems to methat before any 
question of reduction of the amount in 
question can be raised, there being no 
evidence oneither side, we must see if 
“the matter speaks for itself,” thatis to 
say, if it is cbvious from’ the terms 
of the document that an unfair bar- 
gain as against the sons has been con- 
cluded by the father. The Privy Council 
cases to which we have been referred, nearly 
all concern arate whichis obviously very 
high. In the case just referred to in Nawab 
Nazir Begam'v. Rao Raghunath Singh (2) the 
sum originally borrowed Rs. 398 became 3 
lakhs. In Rai Radha Kishun v. Jag Sahu 
(5), another Privy Council case, the - rate 
was 24 per cent. compound with half yearly 
rests. Their Lordships observe there that 
it was evident on the face of the document 
that the interest charged was far in excess 
of the commercial rates. In Ram Bhujawan 
v. Nathu Ram (1), the interest was 35 per 
cent. compound with quarterly rests. Nand 
Ram v. Bhupal Singh (6) refers to a very 
high rate of interest, the original sum 
borrowed being Rs. 80 at 27 per cent. com- 
pound.In Manna Lal v. Karu Singh (7), 
the Privy Council concurred in altering 
18 per cent. compound to 18 per cent. simple. 
In Ramchandra Prasad v. Mahabir Prasad 
Singh (8), thePatna High Court held that 
an agreement to pay compound interest 
on failure to pay simple is not invalid 
and does not fall within s. 74 ofthe Indian 
Contract Act. It, will,I suppose, be agieed 
that each case must be judged by its own 
circumstances. In the present case, we 
have a series of prior transactions between 
the parties at 12 per cent. and 18 per cent. 
simple. We have Ex. L with 104 per 
cent. simple and in default 12 per cent. 
compound. Nothing having been paid 
for over aperiod of nine years to the lender, 
the final transaction, Ex. 8, which consoli- 
dates all the others, reserves a rate of 
interest at 12 per cent. compound there being 


no increase on that rate in case of default, 

(5; 80 Ind. Cas. 791; 47 M. b. J. 329; (1924) A. L R. 
(P. C.) 184; 5 P. L. T. 434; 26 Rom. L R. 732; 20 L. 
W. 285: 2 Pat. L. R. 259; 35 M. L. T. 177:1) O.L. J. 
652; 22 A, L. J. 959; 51 I. A. 278; L. R. 5 A. (P. G.) 
129; 29 C. W. N. 293; 10 O. & A. L. R. 1984; 1 0. W. 
N. 481; 4 Pat. 19,(P. Ca. 

(6) 13 Ind. Cas. 5; 34 A. 126; 8 A. L. J. 1294, 

(7) 56 Ind. Oas. 768; 13 h. W. 652; 1 P. L, T. 6; 39 
C.I. J. 255 (P. C). i 

(8) 64 Ind, Cas, 247. 
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It is all very well to consider the case of 
hardship of the family, but they presumably 
had the benefit of the amount borrowed. 
They have also what benefit there might be 
in delaying the payment of interest and 
principal. That this has now aggregated 
to a very large sum there is no doubt, 
But, on the other hand, the interests of 
the lender who has been kept out of his 
money for a long series ot years have 
also to be considered and as stated there is 
no evidence that he took any undue ad- 
vantage of his borrower. On the other 
hand, he warned him that the sum due 
was very rapidly growing. I cannot agree 
that on the face of the document or that 
the thing of itself speaks of an unjust 
or unfair transaction as far as the sons 
are concerned. What the commercial rate 
of borrowing referred to by their Lord- 
ships of the Privy Council in Ram 
Bhujawan Singh v. Nathu Ram (1) may 
be in Cocanada we have no means of 
knowing. But itis not an unfair inference 
from the facts as weknow them thatthe 
lender was not willing to wait for his 
money any longer unless the borrower 
consented to pay 12 per cent. compound 
interest which he had already bound 
himself to pay by his default in the re- 
payment of the sum borrowed under 
the previous mortgage; Ex. L. On the 
best consideration I can give to both the 
facts and law of this case, 1 am bound 
to say, I think, ‘that the learned Dis- 
trict Judge was wrong in the view he 
took of this transaction as far as it 
affects the sons. In my view the peti- 
tion must be allowed with costs and the 
decree of the Additional District Judge 
set asideand the Fiist Court’s decree 
restored. 

In ©. M. P. No. 3092 oF 1923. 

This is a petition by the defendants 
Nos. 2 to 6 with regard to the question 
of necessity of borrowing and its binding 
character on the sons and also raises the 
question of limitation and adoption which 
were not raised before us. lt must be 
dismissed with costs. 

The defendants will have six months 
from this date to redeem. 

ly C. M. P. No. 2561 or 1923. 

Wallace, J.—I agree. 1 do not quarrel 
with the principle that the manager ofa 
joint family, whether the father or -not, 
is not entitled in law to borrow money at 
pn exorbitant rate. of interest unless there 
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was necessity for such a rate, and that, 
if the rate ofinterest is excessive, the onus 
will be on the lender to show that there 
was necessity for such an onerous rate. 
This involves two principles, firstly, that 
the rate must be shown to be onerous, 
and, secondly, that there was pressing 
necessity at the time of the loan for 
such an onerous rate. I fail to see how 
the actual result brought about by the 
mounting of interest, if not paid, to a crush- 
ing figure can affect the second principle. 
lfthe manager, bona fide was in urgent 
necessity for money and could not get it 
at a lower figure, then he was in law justifi- 
ed in borrowing at that figure, and the 
after math of that transaction is irrelevant 
to the consideration of whether he was 
justified or not. The onerous nature of the 
interest would only be justified reasonably 
if the necessity for the money at the time of 
the loan was really urgent. The more 
urgent the need the less unjustifiable a high 
rate of interest. Both questions are, there- 
fore, questions of fact to be decided by the 
circumstances of the case, This is the 
principle approved by the Privy Council in 
the case quoted by my learned brother re- 
ported as Baila Mal v. Ahad Shah (8). 
Hence it appears to me that a Court has 
no right to presume without evidence that 
any particular rate of interest is onerous, 
at least without affording the plaintiff an 
opportunity of rebutting that view. A 
rate prima facie. harsh may, considering the 
nature of the security offered, its dubious 
title or its exigious nature, be perfectly 
reasonable when the facts are known. 
Therefore it seems to me that normally the 
Courts are not entitled to presume any- 
thing either way without evidence and 
these questions are entirely matters of proof 
in the circumstances of each case. Those 
attacking the transaction must first show 
prima facie that therate of interest is un- 
necessarily high for the circumstances of 
the case. It may. be that in certain cases , 
the original rate of interest is prima facie 
so excessive that proof is practically un- 
necessary and that the plaintiff must know 
that it is his duty tp show necessity for 
it. But in other cases, it may be that the 
rate, although high is not so high that the 
plaintiff should reasonably take itfor granted 
that he has to explain it, even though the 
Court does not call upon him todo so. In 
such a case he cannot reasonably be mulct- 
edifhe does not explain it. It seems tg 
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me not proper that, when the Trying Court 
has not considered it necessary to call on 
the plaintiff to explain the rate of interest, 
and no issue has appraised him that it is 
necessary for him to explain it, Courts of 
Appeal should not iaterfere without giving 
him an opportunity to explain it, unless 
the rate is so monstrous as to be uncon- 
scionablé in any conceivable set of cir- 
cumstances, that is, so harsh that no ex- 
planation whatever would have any chance 
of acceptance by the Courts. Under some 
such principle I would group the Privy 
Council cases which have been quoted 
before us, They resolve themselves into 
three classes:—first, where there is a find- 
ing of fact that the rate of interest was ex- 
cessive and the Privy Council saw no good 
reason to disturb it, such as Gangapershad 
Sahu v. Maharani Bibi (4), Hurro Nath Rai 
Chowdhri v. Randhir Singh (9), Nand Ram 
v. Bhupal Singh (6), Nawab Nazi Begam v. 
Rao Raghunath Singh (2), Aziz Khan v. Duni 
Chand (10).and Manna Lal v. Karn Singh 
(7), secondly, the cases in which the Privy 
Council has reduced the rate of interest 
awarded by the High Court suchas Ram 
Bhujawan v. Nathu Ram (1) and Rai Radha 
Kishen v. Jag Sahu (5) in which they re- 
store the Subordinate Judge's finding, that 
is, the Trying Court’s finding on the rate 
of interest. In the former case the initial 
rate was 26 per cent. compound interest 
and in the latter it was 24 per cent. com- 
pound interest, rates which the Trying 
Court had already found excessive. In 
the former case the Subordinate Judge had, 
on the question of fact, held that the fair 
commercial rate was 12 per cent. simple 
interest. The third class of cases is those 
in which the Privy Council has increased 
the rate of interest awarded by the High 
Court and restored the rate of interest 
awarded by the Trying Court, such as 
` Balla. Mal v. Ahad Shah (8), In no case, 
therefore, has the Privy Council decided 
“in the air’, if I may use that expres- 
sion, without a finding of fact by one 
‘or the other of the lower Courts, that 
finding of fact being based also not “in the 
air” or on an appeal ad miseri cordiam but 
,on the circumstances surrounding the 
transaction. 

In the present casa, the Judicial Assistant 


(9) 18.0. 511; 181. A. 1; 15 Ind. oy 34; 5 Sar. P. 
O. J. 642; 9 Ind. Dee. (xN. Foe 

(10) 48 Ind. Cas. 933; N. 530, 101 P.R. 
1918; 165 P, W. R. 1918 P.C 
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Commissioner, the Trying Court, has con- 
sidered whether the interest could be called 
usurious or penal and he had found that it 
could not. The Additional District Judge 
has given a very halting judgment on 
this puint, based merely on an ad miseri 
cordiam appeal by the sons, and, without 
considering whether the rate was at the 
time of the bond excessive in the circum- 
stances of the case, has based his decision 
on what has resulted purely from the 
father’s failure topay anything whatever 
towards either interest or principal which 
has caused the interest to mount up to a 
very large sum. 

I should have preferred to send the case 
back for a finding of fact on this matter 
of the alleged excessive rate of interest, 
but I am not prepared to dissent from the 
order proposed to by my learned brother, 
considering thelong delay that has already 
occurred in the trial of this case, which is 
chiefly due to the obstructive tactics of the 
defendants, to which again is due very 
much of the swelling of the interest. A 
further remand would have the further 
result of prolonging the litigation and 
swelling the interest still more. As has 
already been pointed out by my learned 
brother in neither of the lower Courts was 
any issue taken on this matter, nor was 
any plea put forward of any undue influ- 
ence, while the bond in question#was taken 
in renewal of loans which had run for 
several years, without payment of a pie 
either for interest or for principal. I am 
not prepared to hold that in the present 
case the rate of interest is on the face of it 
excessive or unconscionable. 

Under these circumstances I agree with 
my learned brother that the Additional 
District Judge was not justified in relieving 
the sons of their obligation to pay the debts 
since they have not shown that the interest 
was unduly high in the circumstances of 
the case, and it was, therefore, not neces- 
sary for the plaintiff to prove necessity for 
such a rate of interest. 

V. N. V. C. M. P. No. 2561 allowed; 

Z. K. C. M. P. No, 3 g2 dismissed, 

S ; 
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CALCUTTA HIGH COURT. 
APPEaL FROM ORIGINAL Decres No. 172 
oF 1923. 

April 30, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Mukerji. 
RAMESHWAR MARWARI— 
PLAINTIFFE— APPELLANT 
versus 
UPENDRANATH DAS SARKAR— 
DEFENDANT— RESPONDENT, 

Contract Act (IX of 1872}, ss. 15, 16, 28—Unlawful 
agreement—-Agreement to stifle prosecution—Coercion 
—Threat not to withdraw prosecution—Undue influ- 
ence—Relation between creditor and debtor. 

In order to avoid a contract on the ground that its 
object was to stifle prosecution, two things must be 
established, i ; 

(1) that there was really a criminal case in respect 
ofa non-compoundable offence pending at the time 
when the agreement was entered into, and 

_ (2) that one of the objects for which the agreement 
was entered into was to stifle prosecution of the case. 
ip. 464, col. 1.] 

Collins v. Blantern, (1765) 1 Sm. L. C. (11th Ed.) 369; 
2 Wils. K. B. 342; 95 E. R. 847, Keir v. Leeman, (1846) 
9 Q. B. 371; 15 L. J. Q. B. 360; 10 Jur. 742; 115 B. R. 

1315; 72 R. R. 298 and Williams v. Bayley, (1866) 1 H. 
L. 200; 35 L. J, Ch. 717; 12 Jur. (N. s.) 875; 14 L. T. 
802, referred to. 

.: A threat not to withdraw criminal proceedings, 
already instituted, unless a bond was executed, is not 
“coercion” as defined ins. 15 of the Contract Act. 
[p. 464, col. 2.] 

' The relation between a debtor and a creditor is not 
necessarily one in which the former is to be taken as 
being situated in such a position that his will is 
bound to be dominated by the latter. [p. 464, col. 2.] 

So long as there is no agreement not to prosecute, 
there is nothing to prevent acreditor from taking a 
security forthe payment ofhis debt, even if the 

,debtor is induced to give the security by a threat of 
criminal proceedings. 465, col. 1.) 

Jai Kumar v, Gauri Nath, 28 A. 718; 3 A. L. J. 506; 
A, W. N. (1906) 212, relied upon. 

Appeal against a decree of the Subordi- 
nate Judge, Second Court, Hughly, dated 
the 12th May 1923. _ i 

Babus Baranashibashi Mukerjee and 
Gopendra Krishna Banerjee, for the Appel- 

-lant. ; 

Mr. Amarendra Nath Bose and Babu 
Hiralal Chakravarty (for Babu Suresh 
Chandra Mukherjee), for the Respondent. 


JUDGMENT. 

Mukerji, J.—This appeal arises out of 
a Suit instituted by the plaintiff for recovery 
of a sum of Rs. 7,662-8-0 due on anin- 
stalment bond executed by the’ defendant 
on the 13th May 1899, in favour of the 
plaintiff and his deceased brother, Ram 
Kumar Marwari. The suit has been’ dis- 
missed by the learned Subordinate Judge 
and the plaintiff has, thereupon, preferred 
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this appeal, The execution of the bond 
was not denied by the defendant in. his 
written statement but several objections 
were taken by him as to why the, plaintiff 
should not be granted a decree on the 
bond. Apart from the objections of a 
formal nature, the first objection was that 
the bond wasnot executed by the defend- 
ant out of his free will; the second objec- 
tion was that the sum of Rs, 18,051 that 
was mentioned in the bond as being the 
amount for which the defendant had been 
found liable on adjustment of accounts was 
not really due to the plaintiff as the accounts 
has not been properly adjusted; and the 
third objection was that the bond had 
been executed by the defendant at a time 
when there was acase ofa criminal breach 
of trust pending against him at the instance 
of the plaintiff and the bond was executed, 
because it wasstipulated that if it was exe- 
cuted the criminal case would be withdrawn. 
These objections were substantially dealt 
with by three of the issues that were fram- 
ed in the suit, namely, Issues Nos. 6, 7 and 8. 
The learned Judge in his judgment has 
taken up all these issues together. He 
has found that there was no proper adjust- 
ment of accounts. He has also foundthat 
the plaintiff and his brother took the law 


into their own handsand force the defendant 


to executethe bond and that the defendant 
executed the bond under pressure of a. 
criminal prosecution. In dealing with the 
case as he has done it seems to me that 
the learned Judge has not kept in view 
the distinction between the different lines 
of defence upon which the defendant relied 
for the purpose of avoiding the liability 
under the bond. I propose to deal with 
these defences separately. 
Taking the lastone first, namely, as to 
whether the bond was executed for a 
consideration or object which was unlawful, 
that is tosay, as having been entered into 
with a view to stifle a criminal prosecution 
and so, as being opposed to public policy, 
if appears to me that the facts that 
are necessary to be established in order 
to bring the case under s. 23 of the Indian 
Contract Act have not been established in 
the present case. The defendant has not 
produced any of the papers relating to the 
said criminal case. An application was 
filed on his behalf asking for time in order 
to enable him to file copies of the proceed- 
ing in that case, and time was granted to 
him forthat purpose. Thereafter, nothing 
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‘further was done and allthat appears upon 
‘the record with regard to this matter is the 
oral evidence of the defendant himself 
which is to the effect that Ram Kumar, the 
plaintiff's brother, and one Srilal instituted 
a case against him for criminal breach of 
‘trust and warrant of arrest was issued 
against him and that he, therefore, execut- 
ed the bond in order to get rid of the 
criminal case. He says further that as he 
executed the bond the criminal case was 
withdrawn. He admits in cross-examina- 
tion that he received no summons in con- 
nection with the criminal case and also 
that no warrant of arrest was served upon 
him but that there was a search for his 
khatas in the house in which he lived. This 
is all the evidence on the side of the 
‘defendant. On the other hand, the witness 
examined on behalf of the plaintiff proved 
that Ram Kumar did not institute the 
criminal case. This witness, however, 
was not ina position to say whether any 
of the other partners instituted the case. 
‘Now inorder to show that the object 
of the agreement was to stifle the criminal 
prosecution it is necessary to prove that 
there was an agreement between the par- 
ties, express or implied, the consideration 
for which was to take the administration 
of the law out of thehands of the Judges 
and to put itinto the hands of a private 
individual to determine what is to be done 
in the particular case, and that the con- 
tracting parties should enter intoa bargain 
‘to that effect. This iswhat was laid down 
in the leading ease of Collins v. Blantern 
(1) and other cases, amongst wisa relerence 
may be made to those of Keir v. Leeman 
(2) and Williams v. Bayley (3). On the 
particular facts of the case before us it 
will have to be shown that there was really a 
criminal case in respect of a non-compound- 
able offence pending at the time when this 
agreement was entered into and it will 
also have to be shown that one of the object 
for which this agreement was entered into 
was to stifle the prosecution in that case. 
It cannot be said that these facts have been 
established in the present case. As is 
well-known the same transactions may give 
rise to a civil as well as a criminal liability 


ait (1785), 1 Sm, L. C. (llth Ed.) 269; 3 Wils. K. B. 
R. 847. 


342; 95 

(2) (18i6) 9 Q. B. 371; 15 L. J. Q. B. 360; 10 Jur, 742; 
lla E. R. 1315; 72 R. R. 298. 

(3) (1866 1H L, 200; 35 L, J, Ch, 717; 12 Jur (N, s.) 
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and an agreement to settle a dispute ami- 
cably will not be invalid unless the object of 
the agreement is to stifle a criminal pro- 
secution. This rule enunciated in the cases 
to which I have referred has been adopted 
in our Courts as well, See Rai Charan 
Purkait v. Amrita Lal Gain (4). 

Then as to the question whether the 
document was executed by the defendant 
out of his own free will. In this connection 
reference must be made to the provision 
ofs. 14 and also, upon the facts of the present 
case, toss. 15 and 16 of the Indian Contract 
Act, because the consent in the present 
case is said to have been vitiated by coercion 
and undue influence. The learned Judge 
has found that the defendant had been 
forced and coerced tò execute the bond. He 
has cometo this conclusion upon the evi- 
dence that was before him to the effect 
that the defendant was threatened by the 
plaintiff's brother that the criminal case 
which hadalready beeninstitutedagainst him 
would not be withdrawn. Now these facts, 
even if established, would not bring the 
case Within s. 15 of the Contract Act, which 
defines coercion. Asregards undue influ- 
ence the contract would be vitiated if it 
has been induced by undue iniluençe where 
the relations subsisting between the parties 
are such that one of the parties isina 
position to dominate the will of the other 
and uses that position to obtain an unfair 
advantage over the other. The relation be- 
tween a debtor and a creditor is not 
necessarily one in which the former is to 
be taken as being situated in such a posi- 
tion that his will is bound to be dori- 
nated by the latter. It is, however, urged 
that there are facts from which this domina- 
tion of the will may be justly presumed. 
We have been referred to certain circum- 
stances for the purpose of coming to the 
conclusion thatthe case comes within sub- 
s. (3) tos. 16 of the Contract Act. These 
circumstances are that although the defend- 
ant was only a pariner to the extent of 
ird sharein the business, yet by the bond 
he acknowledged a liability to the extent. 
of R. 18,000 or Rs. 19,000, which, it is stated 
is much in excess of the amount for which 
he was really liable. It has also been stated, 
that the stipulation in the bond for pay- 
ment ofinterest on default of payment of 
any cf the instalments as well as other 
stipulation with iegard to stock-in-trade. 


(4) 5 Ind, Cas, 98; 11 O. Li J, 131. 
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“show that the transaction was an tncon- 


scionable one. As I have already stated the 
defendant himself was examined -in the 
case; butin his examination-in-chief I do 
not, ‘find that he made the least attempt to 
make out a case of undue ‘influence at all. 
In cross-examination he states that at the 
time when the bond was executed the mat- 
ter was settled by one Devendra Nath 
Ghose, whois apparently an independent 
man and coal merchant and also by his 
own eldest brother one Prem Chand 
Sarkar. The terms of the bond may be con- 
sidered to be stringent but there is no 
reason to suppose that the bargain was an 
unconscionable: one. 
opinion that it has not been proved that 
there was any undue influence in conse- 
quence of which the defendant was made 
to execute this bond. So-long as there 
is no agreement not to prosecute, and as 
I have said, there are no materials in this 
case upon which it may be held that there 
was such an agreement, there is nothing to 
prevent a creditor from taking a security 
for the payment of his debt, even if the 
debtor is induced to give the security by 
a threat of criminal proceedings: Flower v. 
uaa (5) and Jai Kumar v. Gauri Nath 
: (6) 

The argument advanced before us to the 
effect that there was no proper adjustment 
of liabilities does not: commend itself to 
me inasmuch as I am unable to find that 
there was either coercion or undue influence 
or want of free consent for any other, reason 
which may be taken to have. vitiated the 

_ transaction. Unléss the bond can be im- 

` pugned on that ground the admission made 
by the defendant himself as to his liabilities 
must be taken to be binding on him 

For these reasons, I am of opinion that 
the judgment of the learned Subordinate 
Judge cannot be supported and that it 
should be set-aside and that a decree should 
be entered in favour of the plaintiff for a 
sum of Rs. 7,662-3-0 with interest pend- 
ing thesuit at the rate of six per cent. per 
annum. 

The plaintiff-appellant will be entitled 
to his costs in this Court and in the Court 
below. i 

Greaves, J.—I agree. 

8. D.. 


- (5) (1883) 10 Q. B. D. 572. 
6) 28.A, 718; 3A L. J. 506; A. w. 


we 


Order set aside. 


N. (1906) 
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MADRAS HIGH COURT. 
Seconp Crvin APPEAL No, 223 or 1922. 
December 11, 1924. 

Present :—Mr. Justice Venkatasubba Rao. 
SUTRAME GOVINDA RAO—PLAINTIFE 
—APPELLANT 
versus 
“ANUGODA MATADA RUDRAYYA 
. AND OTHERS— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11,0. VIII, 
r. 6B—Set-off, legal or equitable, plea of, whether ob- _ 
ligatory—Counter-claim, cause of action on, whether : 
can be split wp—Partial satisfaction by reduction of .’ 
plaintiff's claim—Suit on balance of elaim—Res: - 
judicata. 

A defendant is not under an obligation to plead a 
set-off, legal or equitable, and his omission to do so 
does not debar him from. bringing a separate suit in 
respect of it. [p. 466, col. 2. 

Mahabir Pershad Singh v: Macnaghten, 16 0. 682; 16 
I. A. 107; 13 Ind. Jur. 133; 5 Sar. P. C. J. 345; 8 Ind. 
Dec. (N. s.) 451 (P. C.), distinguished. 

Ameenammal y. Meenakshi, 60 Ind. Cas. 226; 12 L. 
W. 173, not followed. 

Jenner v. Morris, (1861) 3 DeG. F. & J. 45; 45 B. R. 
795 at p. 798; 1 Dr. & Sm. 218; 30 L. J. Ch. 361; 3 L. 
T. 871; 7 Jur. i s.) 375; 9 W. R. 391; 130 R. R. 22, 
Pichiaiyar v. Subbrayar, 29 Ind. Cas. "34; BM L. J. 
513, relied upon. 

Ina suit by an agent against a.principal for 
recovery of advances in. respect of purchases of certain 
goods on behalf of the principal, the defendant is not 
bound to plead by way of set-off a claim for damages 
for an unauthorised sale of other goods, If the 
plaintiff gives the defendant credit for a lesser price 
than that actually realized by him in respect of the 
unauthorised sale of goods, a separate suit by the 
principal for the balance due on his claim is not 
barred by res judicata. [p. 468, col. 1.] 

Davis v. Hedges, (1871) 6 Q B. 687; 40 L. J. Q.B. 
276; 25 T. L. 155; 20 W. k 60, Mondel v. Steel, (1841) 8 
M. & W. 858; 151 I. R. 1288: 6 Dovwl. (x. s.) 1; 10 L. ae 
Ex. 426: 58 R. R. 890, followed. 

Second appeal against a decree of the 
Court of the District Judge, Anantapur, in 
Appeal Suit No. 81 of 1924, preferred 
against the decree of the Court of the Sub- 
ordinate J udge, Anantapur, in - Original 
Suit No. 15 of “1920, 

Mr, B. Somayya, for the Appellant. 

Mr A. Krishnaswamy Iyer, forthe Re- 
p ondents. 


JUDGMENT.—The question to be 
decided is, whether s. 11, O. P. C., bars the 
trial of the present sulit. i i 

The facts may be shortly stated. The 
plaintiff is a trader in the Madras Pre- 
sidency and the defendant is his agent 

residing in the Presidency of Bombay, I 
shall, in my judgment, refer to the plaint- 
iff as principal ‘and to the defendant ag 
agent. The duties of the agent were. to 
purchase goods for the principal, to ad- 
vance, if necessary, monies for that pur Pose, 
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to sell the goods so purchased or to des- 
patch them to other constituents named 
by the principal. The agent filed O, S. 
No, 356 of 1919 on the file of the Havari 
Sub Court claiming the balance of the 
amount alleged to be due to him on account 
of the advances made by him for purchase 
of goods. In the plaint he gave credit for 
various sums including an item which 
represents the sale proceeds of 82 bags of 
chillies belonging to the principal. It is 
this item which has been the subject of 
controversy in this appeal. The suit was 
thus for the recovery of the advances made, 
less certain credits which inter alia in- 
cluded the sale proceeds referred to above. 
After the agent filed the suit in the Havari 
Court, the principal instituted a suit in 
the District Court, Anantapur, claiming 
damages from the agent on the ground that 
sale of the 82 bags in question was unauthor- 
ized and contrary to instructions. The 
agent applied to the District Court under 
s. 10, ©. P. C., for a stay of the later suit 
and it was accordingly stayed. The agent’s 
suit in the Havari Court was then taken 
up and tried. The principal raised the 
contention that a large sum was due to 
him in respect of damages for the un- 
authorised sale of 82 bags and if that 
amount was taken into consideration, the 
agent would be found indebted to him, far 
from his béing liable to pay the agent any 
sum. At the trial, the bub-Judge of the 
Havari Sub-Court directed the principal 
to pay a Courtfee on Rs. 3,053-10-0, the 
arnount which the principal claimed as due 
to him. He, however, failed to pay the 
Court-fee on the ground that he had already 
paid the requisite Court-fee on the plaint 
which he filed in the District Court, 
Anantapur. He requested the Judge not 
to raise an issue in regard to damages 
stating that he intended to have the claim 
‘to damages decided in the suit at Ananta- 
pur. The Sub-Judge of Havari according- 
ly gave no decision of the question re- 
lating to the unauthorized sale of the 82 
bags and passed a decree in favour of the 
agent fora certainsum. The principal has 
now asked the Anantapur Court to proceed 
with the trial of his own suit. The Sub- 
Judge of Anantapur dismissed the suit on 
the ground that the trial of it is barred 
under s. 11, C. P. C. The District Judge of 
Anantapur in ‘appeal has confirmed the 
decision of the Sub-Judge. The principal 
has filed the present appeal, 
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The point to be decided is whether the 
question of the principal's right to claim 
damages from the agent has become res 
judicata: Inthe previous suit, the agent 
claimed the balance due in respect of the 
advances made by him in the course of 
the ageney. There is no dispute that that 
amouut was substantially due. The prin- 
cipals main defence was that he was 
entitled to set off a certain sum of money 
as damages on account of the sale of the 
82 bags in question contrary to his instruc- 
tions. In effect, the principal admitted 
the amount due and claimed that on account 
of damages a different sum would be 
payable to him. This amounts to a plead- 
ing of aset-olf. But as the sum claimed 
is not an ascertained sum of money, it is 
no doubt true that O. IV, r. 6, ©. P. C., is 
inapplicable. But if cross-demands arise 
out of one and the same transaction or are 
so connected in their nature and circum- 
stances that they can be looked upon as 
part of one transaction, Courts of Equity in 
England have held that the defendant may 
be allowed to plead a set-off although the 
amount may be unascertained, The doctrine 
of equitable set-off has heen recognized by 
Indian Courts and it was open to the prin- ` 
cipal to plead in the former suit that an 
amount was due tohim for damages. Under 
s. ll, Explanation 4, any matter which 
might and ought tohave been made aground 
of defence in the former suit should be 
deemed to have been a matter directly and 
substantially in issue in that suit. ‘There 
is no doubt that the claim to damages might 
have been a ground of defence in the former 
suit. The question then is, ought the claim 
to have been made a ground of defence or, 
inother words, was it incumbent upon the - 
principal to claim in the previous suit the 
equitable set-off? I putthe question in 
this way because although the principal 
raised the contention relating to damages 
in the first instance, his failure to have the 
issue tried leads to the same legal conse- 
quence as an entire omission to raise the ` 
plea, 

It is conceded at the Bar that a defendant 
is not under an obligation to plead a legal 
set-off and that his omission does not pre- 
clude him from bringing a separate suit 
in respect of it. Butitis urged that so far 
as an equitable set off is concerned, if the 
defendant fails to plead it, he does so at 
the tisk of the question becoming res 
judicata, I cannot argee to this conten. . 
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tion. If there is no obligation on the part 
of a defendant to plead a legal set-off, which 
is a matter of right, I fail to see why he 
should be in a worse position in regard to 
an equitable set-off which originally was 
merely permissive in character. The learn- 
ed Vakil for the agent has relied upon 
Mahabir Pershad Singh v. Macnaghten (1) 
but a close examination of the facts of the 
case will show that this case does not 
support his argument. It will be seen that 
the mortgagor in that suit was given a 
decree for the rents which according to the 
present contention ought to have been 
claimed by way of set-off in the previous 
suit by the mortgagee. The claim dis- 
allowed by the Judicial Committee was the 
claim to have the two decrees, the decree 
in the mortgage suit and the decree in the 
rent suit, set-off against each other and to 
treat, as a consequence, the mortgage decree 
as of no avail. This is not an authority 
bearing on the question. 

The next case relied upon is Ameenummal 
v. Meenakshi (2). The facts are entirely 
different and such observations as there 
are in the judgment of Sadasiva Iyer, J., to 
the effect that it is imperative upon a de- 
fendant to plead an equitable set-off are 
obiter and are opposed to the practice and 
the decisisns of the English Courts: see 
Jenner v, Morris (3), and 25 Halsbury’s 
Laws of England, page 485. Pichiaiyar v. 
Subbarayar (4) also supports my view. 

It is not obligatory, therefore, upon a 
defendant to plead an equitable set-off. 
But there is a feature in the present case 
which presents some little difficulty. In 
the agent's suit he gave credit for a certain 
item which according to him represented 
the sale proceeds of the 82 bags in question. 
A decree was passed on the footing that 
the principal was. entitled to that credit. 
The effect of this is, that the principal has 
already obtained by virtue of this decree 
a portion of the damages which he claims 
he is entitled to. If in the present action, 
the Court comes to the conclusion that the 
principal is entitled to damages, it will 
become necessary to reduce the amount 
which otherwise may be awarded to him, 
by the sum for which he has obtained 

Q) 16 ©, 682; 16 I. A. 107; 13 Ind. Jur.*133; 5 Sar. P, 
O. J. 345; 8 Ind. Dec. (x. s.) 451 (P. ©). 

(2) 60 Ind. Oas. 226; 12 L. W. 173. 

(3) (1861) 3 De. G. F. & J. 45; 4575. R. 795 at p. 798; 
1 Dr. & Sm. 218; 30 L. J. Ch. 361; 3 L. 1.871; 7 Jur. 
(N. 8.) 373; 9 W. R. 391: 130 R, R. 29. 

(4) 29 ind, Oas. 34; 28 M. L. J. 513, 
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creditin the previous suit. In other words 
if itis held that the question of damages 
has not become res judicata the principal 
will, in effect, be allowed to split up his 
claim to damages, and as he has obtained 
a portion in the first action the balance 
will be awarded in the second. It is the 
propriety of this proceeding that has to 
be decided in this appeal. There is no 
Indian case on the point, but thé law is 
clearly laid down in English decision that 
this procedure is authorized. 

In Mondel v. Steel (5) it was held: 
“In all actions for goods sold and de- 
livered with a warranty, or for work and 
labour, as well as in actions for goods 
agreed to be supplied according to a contract, 
it iscompetent for the defendant to show how 
much less the subject-matter of the action 
was worth by reason of the breach of the con- 
tract; and to the extent that he obtains, or 
is capable of obtaining, an abatement of 
price on that account, he must be con- 
sidered as having received satisfaction for 
the breach of contract; and he is preclud- 
ed from recovering in another action to 
that extent, but no more.” To take a con- 
concrete instance, suppose A entrusts 
his watch to B forrepairs to bo effected. 
B effects the repairs but breaks the lid and 
delivers the watch to A. B sues A for 
Rs. 50 charges for repairing the watch, A 
may plead that he is not liable to pay B 
Rs. 50, because he estimates the damage 
to his watch by the lid having been broken 
at Rs. 125. If A's case is made out the 
suit of Bis dismissed. This suit will not 
bar A from claiming ina separate action 
the balance of the damages payable to him, 
Rs. 75. The principle on which this deci- 
sion is based is that in truth there was no 
dividing of the cause of action, but the 
employer is merely allowed to defend him- 
self by showing how much less the subject- 
matter of the action was worth by reason of 
the breach of the contract. To the extent 
that he obtains an abatement of price or 
wages, he must be considered as having 
received satisfaction for the breach of the 
contract aad heis precluded from recover- 
ing in another action only to that extent. 
The previous suit does not operate as a 
bar to any further extent. This principle 
applies in action for goods sold and de- 
livered with a warranty as also for work 
and labour. The judgment of the Court 
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which was delivered by Parke, B., traces the 


course of the decisions on this point and . 


deals exhaustively with this subject. 

Davis v. Hedges (6) takes the matter a 

little further. The defendant has the option 
‘to obtain an abatement in the first action, 
but he is not bound to do so. Hannen, J. 
who delivered his own as well as Blackburn, 
J.’s judgment says at page 692*. 
`“ We have, though not without some 
doubt, come to the conclusion that the better 
rule is, that the defendant has the option, 
if ‘he pleases, to divide the cause of action, 
and use itin diminution of damages, in 
which case, as Parke, B., says, he is conclud- 
ed to the extent to which he obtained, or 
was, capable of obtaining, a reduction; or 
he may, as in the present case, claim no 
reduction at all, and afterwards sue for his 
entire cause of action.” ` 

Going back to the illustration which I 
have given, A, the owner of the watch is 
not bound to plead in B's action that he 
is entitled to an abatement. He may allow 
a decree to be passed for the sum claimed, 
namely, Rs. 50 and bring a second suit for 
the damages sustained by him, namely, 
Rs. 125. The first action is not abar to 
the second suit. In the case of Davis y. 
Hedges (6) the process is described as divid- 
ing the cause of action,. but nevertheless 
the second suit is not held to be barred. 
The point again is very fully considered in 
the judgment. ` 

‘Following these two decisions I hold 
that the question of the principal's right 
to claim damages from the agent has not 
become res judicata. The second appeal 
is, therefore, allowed, the decision of the 
District Judge is reversed and the suit is 
remanded for trial on the merits. I make 
no order as to costs. The appellant will 
have a refund of the Court-fee paid on the 
memorandum of. appeal in this and in the 
lower Appellate Court. 

‘As the Subordinate Judge’s Court at 
Anantapur isnot in existence at present, 
the suit will be tried by the District Judge 
of Anantapur.. 

AA , Appeal allowed; 
VN, Y. Sutt remanded. 
“(WH (1871) 6 Q. B. 687; 40 L. J. Q. B. 276; 25 L. T. 
155; 20 W. R. 60.0 : 

*Page of (1871) 6 Q. B.— [Hd] 
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CALCUTTA HIGH COURT. 
SPECIAL BENCH. 
ORDINARY ORIGINAL CIVIL JURISDICTION. 
June 19, 1925. ; 
Present:—8ir Lancelot Sanderson, Kr., 
Chief Justice, Mr. Justice O. C. Ghose and 
Mr. Justice Buckland. 
In the matter of rwo ATTORNEYS. 
Attorney, duties of —Duty to Court—Breach of duty 
—High Court, disciplinary jurisdiction of—'Incor- 


porated Law Society, Calcutta,” whether can move 


High Court. 


An attorney, being an officer of the Court, owes a , 


duty to.the Court, as well as to his client. [p. 470, 
col. 1. 

The “Incorporated Law Society, Calcutta” is com- 
petent to bring a breach of his duties by an attorney 
to the attention of the High Court, when the matter is 
brought to its notice. [p. 470, col. 2.] 

The plaintiff in a suit, who had obtained an attach- 
ment of certain furniture before judgment, stored it 


at premises belonging to a charitable trust, under ~ 


arrangement with the trustees. The furniture was 
sold after some months by the Sheriff, who realized 
the sale-proceeds. A claim was then made by the 
trustees upon the plaintif for rent amounting to 
Rs. 3,250. The attorney who was acting for the 
plaintiff, thereupon, wrote to the Sheriff, asking for 
the amount to pay therent, and enclosing the bill. 
The Sheriff sent the amount. The plaintiff, however, 
did not wish to pay the amount to the landlords, and, 
on his instructions, the attorney wrote a letter to the 
trustees repudiating all liability in respect of the rent 
of the premises, but “as a matter of grace” enclosing a 
cheque for Rs. 474 asa donation to the trust. The 


` trustees brought the matter tothe notice of the "In- 


corporated Law. Society, Calcutta”, and the latter 
moved the High Court in the matter : 

Held, (1) that the attorney made a serious mistake in 
making himself a party to the course adopted by his 
client, and that although it was not suggested that 
there was any moral turpitude on his part, yet he -was 
guilty ofa breach of the duty which he owed to the 
Court ; [p. 170, col. 1.) 

(2) that having regard to the way in which the money 
was obtained from the Sheriff, and the purpose for 


which it was obtained, the attorney should have in- - 


sisted on his client paying the money to the land- 


~ lords in full, or returning it to the Sheriff. [#lad,] 


Rule obtained by the Incorporated Law 
Society, Calcutta, . , 

Mr. N. N. Sircar (with him Mr. B. K. 
Ghosh), for the Society. 

Messrs. L. P. E. Pugh and T. Ameer Ali, 
for the first Attorney. 

Mr. H. D. Bose (with him Mr. R. West- 
macott), for the second Attorneys. 


JUDGMENT. 
Sanderson, C. J.—This is a Rule 
which was issued against two attorneys of 
the Court and which was based upon allega- 
tions contained in a petition, presented by 
the President of the Incorporated Law 
Society, Cacutta. 1 
In view of the course, which has been 
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adopted by the learned Counsel, who appear 
for the attorney, whose name stands first 
on the record, itis possible for me to deal 
with this matter shortly. 

It appears that one Gora, the plaintiff in a 
suit of Gora v, Templeton, instituted in the 
High Court, obtained an attachment of 
certain furniture before judgment. 

The furniture was in some premises in 
Calcutta which were rented at about Rs. 600 
per month. Apparently it was thought 

‘desirable on the part of the plaintiff that 
the furniture should be removed to premises 
which could be obtained at a less rental. The 
result was, that by an arrangement made by 
or on behalf of the plaintiff and the person 
representing a certain trust, the furniture 
was removed to and stored at premises 
belonging to the trust, namely, 84, Dhur- 
rumtolla Street. 

The Sheriff, who had attached the fur- 
niture, had nothing to do with this arrange- 
ment. . 

The furniture was lying in the premises 
84, Dhurrumtolla Street for about 10 
months and was then sold. The proceeds 
of the sale were in the hands of the Sheriff. 
A claim was then made by the owners of 
the premises upon the plaintiff for rent at 
the rate of Rs. 325 per month, 

The attorneys, against whom this Rule 
was issued and who were acting for the 
plaintiff, wrote to the Sheriff on the 9th of 
May 1924 as follows :—“ Perhaps you may 
remember that ourclient rented the premises 
No. 84, Dhurrumtolla Street for storing 
the furniture attached herein and the 
landlord has submitted his bill at Rs. 325 
per month, We shall be much obliged 
if you will kindly send us your cheque for 
Rs. 3,250 out ofsale proceeds to enable our 
client to discharge the liability. We 
enclose herewith a copy of the said bill.” 

Accordingly a cheque for Rs. 3,250 was 
sent to the attorneys by the Sheriff anda 
receipt was given dated’ the 13th of May, 
The terms of the receipt were as follows:— 
“ Received from the Sheriff of Calcutta by 
cheque No. 61 on the Imperial Bank of India 
the sum of Rs, (3,250-0 0) three thousand 
two hundred and fifty only being the 
rent of the premises No. 84, Dhurrumtolla 
Street from November 1922 to August 1923 
in the above cause.” 

The cheque orits equivalent was handed 
by the attorneys to their client and they 
obtained a receipt from him in these terms : 
“Received from (the attorneys) the sum 


In the matter of ATTORNEYS. 


469 


of Rs. 3,250 being -amount..realized by 
them from the Sheriff of Calcutta for pay- 
ment of rent of premises No 84, Dhurram- 
tolla Street which [ undertake to settle 
with the landlord,” . : 

It seems clear that the sum of Rs. 3,250 
was obtained by the attorneys from the 
Sheriff upon the representation that’ the 
money was due to the landlords of 84, 
Dhurrumtolla Street, for thé rent of the 
premises and that if it were received from 


‘the Sheriff it would be paid in full to the 


landlords. . 

When the attorneys handed the money to 
their client I have no doubt that it was 
expected that the client would pay the 
amount in full to the landlords. I think 
that is obviously the meaning of the re- 
ceipt which the plaintiff gave to the 
attorneys. 

It turned out, however, that the attorneys’ 
client did not propose to paythe Rs. 3,250 
to the landlords. 

In my opinion, it was then the duty of the 
member ofthe firm of attorneys, who had 
this matter in hand, to have told his 
client in effect: “You must either pay 
this money (8,250) tothe landlord in full 
or the money must be returned to the 
Sheriff.” 

Instead of that being done the attorney, 
upon the instructions of his client, wrote 
to the trustees of the society a letter, the 
material part of which is as follows :— 
“ Our client is informed by the Sheriff that 
you have sent in a bill to him in respect 
of the rent of the premises and he tells us 
that the Sheriff repudiates all liability in 
the matter on the ground that he did 
not engage the premises. Our client also 
denies liability on the ground that he did 
not engage them butas a matter of grace 
he instructs us to send you as we do 
herewith a cheque for Rs. 474, the balance 
remaining in his hands out of the monies 
realized by the sale after deducting the 
expenses he has been put to. Our client 
considers this sum avery handsome dona- 
tion to charity in the circumstances.” 

In my judgment, that isa letter which 
ought not to have been written and the 
attorney ought not to have made himself a 
party to the course adopted by his client. 
The money had been obtained from the 
Sheriff on the express understanding that 
the money was due to the owners of the 
premises and that the whole amount would 
be paid ta them in respect of the rent of 
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the premises. But for that representation 
the money would not have been paid to the 
attorney by the Sheriff. Having regard to 
the way in which the money was obtained 
from the Sheriff and the purpose for which 
it was obtained apart from other con- 
siderations, it is clear that the plaintiff 
in this suit was not entitled to retain the 
balance in his hands. The attorney, being 
an Officer of the Court, owed a duty to 
the Court, as well as to his client, and in 
my judgment the attorney made a serious 
mistake in the’ course which was adopted. 
If the money was not to be used for the 
payment of the rent, it. should have been 
returned to the Sheriff. The learned Counsel, 
who appeared ‘for thie attorney, has stated 
that the attorney now recognises that a 
serious mistake was made, 

It isnot suggested that there was: any 
moral turpitude on the part of the attorney: 
Iam ofopinion, however, that there was a 
breach of the duty which the attorney owed 
to the Court. . ; 

I understand that at some date, . sub- 
sequent to the above-mentioned letter, the 
plaintiff sent a cheque for Rs. 800 to the 
owner of the premises but that sum was not 
accepted and the cheque was not cashed. 
The result is ‘that at present no part of 
the Rs. 3,250 has been used for the payment 
of the rent. ‘The attorney, through his 
learned Counsel, has undertaken to return 
the sum of Rs. 3,250 to the Sheriff to-day, 
and, through his learned Counsel’ he has 
expressed his regret for the mistake, which 
was made. ; 

In these circumstances and in view of the 
above-mentioned undertaking, my learned 
brothers and I are of opinion that with 
regard to the first attorney, on the record, 
it is not necessary for this Court to take 
‘any further steps or to make any order in 
respect of Rule, which accordingly is 
discharged. | oe 

With regard to the second attorney on the 
record, it is clear that at the time when 
the material incidents of this case occurred, 
he was notit India and he was in no way 
` responsible for the matters, upon which the 
Rule was based. If that fact had been 
known to the‘Court at the time the applica- 


tion for the Rule was made, I feel sure ` 


‘that the Rule would not have been issued 
in his case.) fn the casé of the second 
attorney on the récord, therefore, the Rule 
is discharged. 

The learned 


Counsel ‘who appeared for 
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the Incorporated Law -Society stated that 
if the first attorney would withdraw certain 
passages in the correspondence to which 
objection was taken, the Law Society would 
not ask for costs. The passages have now 
been withdrawn. Consequently we make no 
order as to costs. 

There remains one more matter to which 
I-must refer having regard to certain re- 
mark which were made by the learned 
Counsel who appeared for the first attorney. 
on the- record, with regard to the action 
which was taken by the Incorporated Law 
Society. 

My learned brothers and I are of opinion 
that when the matter, which we have been 
considering, was brought to the notice 
of the Incorporated Law Society, it was 
competent to and proper for the Society to. 
bring the matter to the attention of the 
Court. 

Ghose, J.—I agree 

Buckland, J.—lagree. : 

N. H. Rule discharged. 


` 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIvIL Appears Nos, 38 ann 46 or 1923. 
July 24, 1925. 
Present :—Mr. Daniels, J. C., Mr. Dalal, . 
A. J. ©., Mr. Wazir Hasan, A. J. O., and 
' Mr. Simpson, A. J. C. 
Babu ACHAL SINGH AND aNoTHER— 
PLAINTIFFS—A PPELLANTS 
versus i 
Babuain SHAGHUNATH KUER— 
DEFENDANT— RESPONDENT. | 
. Oudh Estates Act (I of 1869), as amended by U. P. 
Act) III of 1910), ss. 18A (2), (3), 22—List II Estate— 
Will by taluqdar in favour of agnate—Legatee not 
nearest agnate at time of testator's death— Will, whether 
governed by sub-s. (2) or sub-s. (8) of s. 13A—Registration, 
form of —Registration Act (XVI of 1908), ss. 35, 42, 48. 
Per Daniels, J. C., and Simpson, A: J. C. (Dalal, A. J. 
C., dissenting).—A Will made by a taluqdar of an estate 
entered in List Il of the Lists prepared under s. 8 of 
the Oudh Estates Act, where the succession is govern- 
ed by s. 22 of the Act,in favour of an agnate who is 
not the nearest agnate of the testator at the time of 
the testator’s death, is governed by sub-s. (2) of s. 13A 
of the Oudh Estates Act, as amended by the Oudh 
Estates Amendment Act of 1910 and, therefore, a Will 
in favour of such a person duly executed and attested 
more than three months before the testator’s death and. 
registered under ss.42 and 43 cf the Rəsistration 
Act is, in all respects, a good and valid ons. [p. 478, 
col. 1; p 480, col. 1.] 
Per Dalal, A.T. C- -The plain meaning of ci. (2) cf 
s. 13A of the Cudh Estates Act is that it includes 
every kind of heir mentioned inthe amended s, 22 of 
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tha Act and no one else. Clause (10) of s. 22 provides 
only for the nearest male agnate and where a person 
is not such male agnate at the time of the testator's 
death when the bequest takes effect he does not come 
under that clause. [p. 413, col. 1.] 

In interpreting cl. (2) of s. 13A of the Oudh Estates 

- Act, the Court has to look for possible heirs at the 
time of the talugdar's death and in cl. (10) of s. 22 the 
open ee heir can be the nearest male agnate. 
ibid. 

Per Daniels, J. C-—The words “in the absence of 
other heirs” in cl, (2) of s. 13A of the Oudh Estates Act 
apply just as much to the absence of heirs who might 
take in priority under cl. (10) as tothe absence of 
other heirs falling under cls, (1) to (9) of s. 22 of the 
Act. [p. 476, col. 25 

The classification introduced by s. 13A of the Oudh 
Estates Act is a perfectly natural and intelligible one, 
namely, first the immediate heir and one or two per- 
sons who are grouped with him, then the remote heir, 
and lastly the person who is not a possible heir at all, 
and there is nothing either absurd or improbable in 
the Legislature enacting that when the estate is 
bequeathed to a kinsman of the testator it should con- 
tinue to be governed by the Act, whereas if it passes 
ae, aes it should not be so governed. [p. 477, 
col, 2. ; 

The difference between els. (2) and (3) of s. 13A 
of the Oudh Estates Act is that in the case of 
el. (2) the Will may be registered by deposit with 
the Registrar in a sealed cover with the name of the 
testator and a statement oik he nature of the docu- 
ment, whereas in the case of‘a person falling under 
the third clause there must be what may be called 

“open registraticn, that is to say, the document 
must be registered with the same formalities as any 
ordinary deed. There is this further difference that 
by ss. 14 and 15 of the Acta Willin favour of any of 
the persons mentioned in cls. (1) and (2) of the sec- 
tion leaves the estate still subject to the provisions of 
the Act, whereas a Willin favour of a person under 
cl. (3), except where it is in favour of another talugdar, 
takes the estate out of the Act and brings it under 
es operation of the ordinary law of succession. p. 476, 
col. 2.1 

First appeal from a decree of the Subordi- 
nate Judge, Rae Bareli, dated 26th of May 
1923, in Regular Suit No. 172 of 1921. 

Sir Dr. Tej Bahadur Sapru and Messrs. 
Bisheshwar Nath Sirivastava and Grija 
Shanker, for the Appellants, 

Messrs. P. L, Banerji, Ali Zaheer and 
Hasan Imam, for the Respondent. 

: JUDGMENT. 

Dalal, A. J. C.—(Pebruary 19, 1925).— 

“A Taluqdar B. Sahdeo Bakhsh Singh made a 
Will in favour of the plaintiff Achal Singh. 
This Bench has held that the Will was duly 
executed, attested and deposited with the 
Registrar. So far the decision of the Trial 
Court was affirmed and the appeal of the 
defendant Babuain Sagonath Kuar the 
widow of the deceased taluqdar has been 
dismissed. | 

In that suit the Trial Oourt further held 
that the Will was inoperative as regards 


the taluqdari property because the Will was 
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not registered openly but deposited with 
the Registrar in accordance with s. 43 of 
the Registration Act. Unders. 13-A ofthe 
Oudh Estates Act. as amended by local Act 
No HI of 1910, a Will of a taluqdari proper- 
ty has to observe certain formalities which 
are more or less rigorous according to the 
class to which the beneficiary belongs. lf 
the beneficiary is a person falling under cl. 
(1) of that section a Will to be operative 
need only be executed and attested; if he 
belongs to cl. (2) in addition to execution 
and attestation, it must be registered either 
openly or by deposit within a certain time 
of the testator’s death and of the date of 
the execution; if he belongs to cl. (3) the 
Will besides being executed and attested 
must be openly registered with the same 
conditions as to time fixed for a Will in fav- 
our ofa person of cl. 2 (2). Thereis no 
difficulty here as to the period of time allow- 
ed by the Act. The Will was deposited 10 
years prior to the death of the talugdar and 
two days afterits execution. 


The point which arises for decision is 
whether Achal Singh is one of the persons 
included inel. (2) of this section. At the 
time of his death the talugdar had no son 
or any lineal descendant alive and he was 
the only son himself of his father. His 
mother pre-deceased him, but his widow was 
alive and is now defendant to the present 
suit. Achal Singh plaintiff belonged to a 
distant branch of the talugdar’s family and 
counting according to degrees he would 
have been the next reversioner if fourteen 
intermediate relations had not existed. On 
these facts the learned Judge of the lower 
Court held that he was nota person includ- 
ed in cl. (2). 


Iam in agreement with that finding. Sec- 
tion 13A is one of two sections which re- 
places and considerably alters s. 13 of Act 
I of 1869. The former section treated 
jointly transfers and bequests and in the 
amended Act the two are distinguished. 
In this case we are concerned only with a 
bequest which is dealt with in s. 13A. ‘Con- 
fining ourselves to a bequest the former 
section reads as below :— 

“No taluqdar..... . shall have power to 
bequeath his estate .... . to any person not 
being either 

(1) aperson who under the provisions 
of this Actor under the ordinary law to 
which persons of the donor or testator's tribe ' 
and religion are subject would have suç- 


472 


ceeded to such estate .. ..if such, taluqdar 
».. had died intestate, or 
(2) a younger son of the talugdar.... in 


case the name of such talugdar appears in 
the ee or the fifth of the lists mentioned 
in 8.8; 

Except by.. a Will executed and attested 
not less than three months before the death 
of the............ testator in manner here in 
provided ......... and registered within one 
month from the date of its execution.” 

“Registered” here includes deposit under 
s. 45 of the Registration Act as enacted in 
the amending Act X of 1885. 

This Court interpreted the words “would 
have succeeded” widely and did not con- 
fine them to the immediate heir under s. 
14 of the Act. It was held here that the 
word included every heir mentioned under 
s. 22 of Act I of 1869 which laid down 
the special devolution of a taluga by way 
of succession: Rae Jagaipal Sigh v. 
Thakurain Balraj Kuar (1). On appeal their 
Lordships held that a person who would 
have succeeded according to the provisions 
of the Act meant the person or one of the 
persons to whom the estate would have 
descended according to the provisions of 
the special clause of s. 22 applicable to the 
particular case. In that case the younger 
son of a talugdar had acquired a taluga from 
his father by bequest and their Lordships 
held that. the property went out of the 
entail as laid down in s. 15. 

It appears that the talugdars did not 
desire their estate to go out of the entail 
under such circumstances and their desire 
to continue the entail where a bequest was 
made to some one other than the immediate 


heir led to the amendment of the Act in 
1910. 


_ Wearenot concerned with, nor have we 
“any evidence asto exactly what the taluq- 
dars desired. In my ‘opinion codification 
in India isto a certain extent a gamble. 
First ofall Indians have to express them- 
selves in a language which is after all 
foreign to them. Local Governments do 
not command the help of men trained in 
drafting laws and, even at the time of 
legislation, I do not think that it is settled 
accurately and in detail what a particular 
Act is required to provide for. There are 
vague notions to remedy an evil or to satisfy 
certain sentiments but the full details are 
not worked out, When this is my view of 


(1) 3.0. ©. 120, 
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present day codification in India, argu- 
ments as to what the Legislature desired or 
did not desire leave me unimpressed, 

It will be safer fora Judge to give effect 
to the languageof the Act apart from all 
other considerations, It is obvious that in 
cl. (1) the interpretation of their Lordships 
of the Privy Council given -to the words 
“would have succeeded” is adopted and a 
daughter and daughter's son are added to 
that clause. Persons of the clause are de- 
fined as below :— 

“To a person who might, in the absence 
of other heirs, have succeeded to such 
estate, portion or interest under the 
provisions of this Act applicable to such 
estate, had the person so bequeathing died 
intestate as to his estate, at the time when 
the bequest took effect.” 

To my mind the plain meaning of these 
words is that the clause includes every kind 
of heir mentioned in the amended s. 22 and 
no one else. Ins. 22 the persons stated to 
be heirs under intestate succession are :— 

“(1) The eldest son and his male lineal 
descendants ; NANA 

(2) if such e'dest son shall have died in 
the lifetime of the taluqdar, leaving male 
lineal descendants, then to the eldest and 
every other son of such eldest son succesive- 
ly, according to their respective seniorities 
and their respective male lineal descend- 
ants; oh 

(3) if such eldest son shall have died in 
his father’s life-time, without leaving male 
lineal descendants, then to the second and 
every other son of the said talugdar succes- 
sively according to their respective seniori- 
ties and their respective male lineal de- 
scendants ; r 

(4) in default of such son or his male 
lineal descendant, then to such person as 
the talugdar shall have adopted and his 
male lineal descendants ; 

(5) in default of such adopted son and 
his male lineal descendants, then to the 
eldest and every other brother of such 
taluqdar according to their respective sen- 
iorities and their respective male lineal 
descendants ; f 

(6) in default of such brother and his 
male lineal descendants, then to the widow 
of the deceased taluqdar (provision being 
made in casé of more than one surviving 
widow); | 

(7) onthe death of such widow, then to 
such son asthe said widow shall, with the 
consent in writing of her deceased husband, 
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have adopted and his male lineal descend- 
ants ; 

(8) similarly every other widow; 

(9) in default of any such widowor any 
such adopted son, or his male lineal de- 
scendants, then to the mother of the 
talugdar (widows and mothers have only a 
life estate); 

(10) in default of or on the death of such 
mother, then to the nearest male agnate 
according to the rule of lineal primogeni- 
ture.” 

We need not goon tocl. (11) because the 
, plaintiff claims to belong to cl. (10). Clause 
(10) provides only for the nearest male 
agnate and asthe plaintiff was not such male 
agnate at the time of the talugdar’s death 
when the bequest took effect he does not 
come under that clause. This is the plain 
answer to the plaintiff's claim. 

It was argued on his behalf that the 
nearest male agnate meant the entire class 
of agnates and included every possible 
agnate, In my opinion such an interpreta- 
tion would be a contradiction of terms. 
In interpreting cl. (2) of s. 13A we have 
to look for possible heirs at the timeof the 
talugdar's death and in cl. (10) the only 
possible heir can be the nearest agnate. 
Some ridicule was cast by the learned 
Counsel for the plaintiff-appellant on the 
expression used by the lower Court of a 
possibility upon a possibility. What the 
lower Court meant by that expression is 
obvious. It meant that the Court has to look 
to possible heirs and not to heirs who would 
be possible on the disappearance of these 
possible heirs. Wehave already noticed 
the expression “in default” used at the com- 
mencement of every clause of intestate 
successors beginning with cl. (4) of s. 22 and 
in cls. (2) and (3) the rightof members of 
cl. (2) is stated to accrue on the death of 
members of cl. (1) and that of cl. (3) on 
the death of the members of clauses (1) and 
(2) The words “in the absence of other heirs” 
in clause (2) of s.13A must be given the 
same meaning. Whatis meant is that all 
the persons whocould come under cls. (1) to 
(10) of s. 22 are included in this cl. (2) of 
s. 13A. 

The argument of the appellant's learned 
Counsel that on this interpretation all 
except theimmediate heir would be axclud- 
ed has nosubstance. The eldest son and 
his descendants are mentioned in cl. (1) 
of s. 22. They will all come under cl. (2) 
of s. 13A except the eldest son who being 
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the next heir would go to cl. (1). oe 
son of the talugdar and the descendants 


0 
every such son are described in cl. (3) 
of s. 22 so they also will fall under cl. (2) 
of s. 13A, similarly the adopted son and 
his lineal decendants—(cl. 4 of s. 22); all the 
brothers and their lineal descendants (cl. 5), 
every widow, her adopted son, and the de- 
scendants of that adopted son, els. 6, 7 and 8), 
mother (cl. 9) and nearest agnate (cl. 10). 
All these persons according to the language 
of the Act come within cl. (2) of s. 183A, so 
it is difficult to understand how brothers 
and sons would be barred from entry into 
al. (2) if the interpretation put upon that 
clause by me is correct. 

It was questioned how the talugdar will 
know who would be his nearest male agnate 
at the time of his death? The answer to 
this question being thathe would not 
know the argument was founded on this 
answer that the talugdar would not know 


. how to make a bequest in favour ofa par- 


ticular agnate. The answer to such an 
argument is short. The talugdar must not 
take risks and should register a Will of . 
his in favour of an agnate publicly. If 
such an agnate happens to be the nearest 
male agnate at the time of the testator's 
death the estate will remain in the entail 
otherwise it will go out of the entail. In 
my opinion the talugdars were more con- 
cerned with the preservation of the entail 
in certain cases than with doubt as to how 
to register their Wills. Even where a Will 
is openly registered in favour ofan agnate 
and that agnate atthe time of the testator's 
death happens to be the nearest male agnate, ` 
the entail will not be broken because at 
the time the bequest took effect that agnate 
would come within cl. (2) of s. 18A; 

Tf the interpretation of the appellant that 
cl. (2) of s. 13A included every agnate of the 
talugdar and every relation who may be an 


heir under cl. (11) of s. 22 were right, no need 


arose of enacting the words “under the 
provisions of this Act applicable to such 
estate had the person so bequeathing died 
intestate as to his estate at the time when 
the bequest took effect.” If all the agnates 
were to be included why should the possi- 
ble heirs be limited to the time when the 
bequest took effect? It should also he 
observed that cl. (3) is not relegated to 
strangers as would be the case ifcl. (2) 
included every conceivable relation of the 
taluqdar. 

Clause (10)of s. 22 does not designate a 


| 
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“class but only one person the nearest male 
“agnate according to the rule of lineal pri- 
mogeniture at the time of the taluqdar’s 

death. It is noticeable that no intestate 
. heir is mentioned as a class; for instance, 

the ‘Act does not content itself by mention- 
ing brother in cl. (5) of s. 22 to indicate 
| all members of that class but goes on to 
mention one brother after another and also 
provides for lineal descendants. of .each. I 
-am not in agreement with the interpretation 
. put on the judgment of their Lordships of 
the Privy. Council in Thakurain Bulraj 
Kunwar v. Rae Jagatpal Singh (2) that the 
person who would have succeeded indicat- 


ed a class of persons including the descend- - 


ants of that person. The opinion of Pandit 
Kanhaiya Lal;at present a learned Judge of 
the High Court.of Allahabad appears to me 
to be correct that their Lordships interpret- 
ed these words as the immediate heir not 
‘including his! descendants [Ghulam Abbas 
. Khan v. Bibi Ummatul Fatima (3)]. [mention 


this point because an argument was sought . 


to be founded on behalf of the -appellant on 
an assumed: analogy that just as the 
immediate heir as a class included, according 
to their Lordships, his descendants so the 


nearest male agnate incl. (10) of 3. 232 in- 


cluded every, possible agnate. 

I would, therefore, hold that the Will in 
favour of Aclial Singh does not operate as 
a bequest of taluqdari property.. 

_ The other tissues which arise in this 
appeal are grounds of appeal Nos. 5, 6,7 
and 9. Ground No.8 was abandoned. It 
was admitted. by the learned Counsel for 
the respondent lady that the lower Court 
omitted through an oversight to grant a 
decree to the plaintiff for Rs. 1,900 which 
was*the balance of the current account in 
- the. Allahabad Bank at the time of the’ 
‘taluqdar’s death and thatthe plaintiff ap- 
. pellant was entitled to mesne profits in 
respect of village Paicharwasince the date 
oithe death of the talugqdar: 

The fifth ground of appeal urges that. 
Rs. 7,600 which was in deposit in the Alah- 
abad Bank on the date of the talugdar’s 
death belonged to the taluqdar and not 
to the defendant lady, his widow. The 
lower Court has held.that this money was 

part of a gift:of Rs. 30,000 which the lady 


(2) 3 Ind. Cas.'359; 26 A. 393; 8C. W.N. 699; 11 

` Bom. L. R. 516; 1A. 19.384; 70. C. 248; 511.7A. 
132: 8 Sar. P. 0. J. 639. 8 l 

(3) 31 Ind. Cas, 748; 18 O. C. 188 at p. 238; 2 O. L. 
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received from her father-in-law to whom 
the money was presented by her father. 
The finding is one of fact and the learned 


Judge of the lower Court had the advantage 


of noting the demeanour of witnesses, We 
feel, however, that we cannot agree with 
this finding. The defendant lady did not 
offer herself for examination. A copy of 
the fixed deposit account (Ex. 91, p. 143) 
shows that this sum of Rs. 7,600 was de- 


- posited incash on behalf of the talugdan 


by his agent Munshi Baqar Ali on 3l1st 
July-1917. Baqar Ali is still in the lady's 


- $ervice but was not examined as a witness. 


The story that ‘the money belonged 
to the lady is told by an _ inferior 
servant Gajadhar Prasad (D. W. No. 2). He 
narrates astrange story of the deceased 
father leaving the sum of 
Rs. 30,000 with him for two months after 
the marriage of the lady. He goes on to 
state that B. Sheo Sahai ordered him to 
take the money to the zanana house and 
give it to the defendant. For some 20 years 
he had no knowledge as to what became 
of the money. Then-:suddenly in 1917 the 
lady gave him Rs. 7,600 to deposit in the ` 
Allahebad Bank. He took the money to 
the Bank which refused to accept it, the 


_ usual practice of the Bank was, not to 


accept a déposit from a married lady whose 
husband was alive. Gajadhar Prasad there- 
upon referred the matter to the talugdar 
who ordered that the money may be deposit- 
edin hisown name. The evidence of another 
servant Khuda Bakhsh is of no value. He 
deposes only to bringing a sum of 
Rs. 30,000 on his elephant as a present from 
the lady's father to B. Sheo Sahai. He has 
no knowledge of the alleged deposit nor 
of B. Sheo Sahai making over any sum to 
the lady. No accounts were produced to 
show that subsequent to 1917 the talugdar 
paid interest on this sum to his wife. On 
behalf of the plaintiff it is proved by 


`- reference to an account in the District 


Co-operative Bank of Rae Bareli (Ex. 93, 
page 221) that only a day-previous to the 
deposit’ of Rs. 7,600 in the Allahabad Bank 
the talugdar had withdrawn Rs. 7,530 and 
odd from the` Co-operative Bank. It is 
true that there is nothing to connect the 
two sums but the proximity of the dates 
and the close identity of the amounts satisfy 
us that it was this sum with a small addi- 
tion which was taken to the Allahabad 
Better evidence 
to prove ownership of this amount, if i, 
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did belong to the lady, was within her con- 
trol and was withheld from the Court. The 
conclusion is that such evidence if produc- 
ed would not have favoured her case. We 
hold that this sum of Rs. 7,600 belonged to 
the talugdar and not to the lady and that 
the plaintiff is entitled to receive it. 


- As to ground No.7 it was admitted that ` 


the decree ought to have been passed in the 
plaintiffs favour ‘on this account for 
Rs. 1,960. This valuation of List A of the 
plaint was admitted hy the defendant (see 
page 33 of the. printed record, Part I). The 
list is printed on page 9 of the printed 
record. As to plaintiffs . further claim 
for Rs. 1,000 as price of 22 guns (item 
No, 13 of his list) it is not proved. The 
lady has. denied possession of the guns 
and there is no evidence produced by the 
plaintiff to the contrary. 

My learned senior colleague is not in 
agreement with me in my decision on the 
question of law. He agrees in the other 
“ findings. The question of law, shall, there- 
- fore, be referred under s. 98,0. P. O, to 
another Judge of this Court for decision. 

In any case the appeal must-succeed 
with proportionate costs in the following 
matters :— 

(1) The plaintiff shall be entitled to re- 
. cover the deposit of Rs. 7,600 from the 
Allahabad Bank. 

(2) He shall be entitled to recover 
Rs. 1,900 balance of current account in the 
. Allahabad Bank. 

(3) The valuation of moveables (see list 
printed at page 344) shall be altered from 
Rs. 1,015 to Rs. 1,960. 

(4) The plaintiff shall be declared entitled 
to mesne profits of the Paicharwa property 
from the date of the talugdar’s death to the 

. date of his taking over possession of that 
property from the defendant lady. 

A decree shall be passed granting the 
above reliefs to the plaintiff in. addition to 


the decree passed in his favour by the lower - 


Court. , 

If my learned colleague’s opinion prevails 
the plaintiff shall be further decreed pos- 
session with mesne profits of all the talug- 
dari properties of List A of the plaint Nos. 1 
to 6. If the point -of law is decided, against 
the plaintiff-appellant his appeal as regards 
the talugdari property shall be dismissed. 


Parties shall receive and pay costs ac~, 


cording to their final success and failure. 
Daniels, J. C.—(february 28, 1925).— 


The question of law. which arises in this 
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appeal is whether a Will executed on 18th 
June 1910 by Babu Sahdeo Bakhsh Singh, 
Taluqdar of Osah in favour of the plaintiff- 
appellant Babu Achal Singh alias Madho 
Singh was executed in accordance -with the 
requirements of s. 13A of Act I of 1869, 
(hereinafter referred to as the Act) as 
amended by U. P; Act HI of 1910. The 
Will was executed in accordance with sub- 
s. (2) of that section, that is to say, it was 
duly executed and attested more than three 
months before the testator’s death, and was 
registered under ss. 42 and 43 of the Indian 
Registration Act two days after its execu- 
tion. It was not registered with the form- 
alities required by sub-s. (8), that is to say, it 
was not registered under the ordinary law 
relating to the registration of documents . 
other than Wills in accordance with s. 35 
of the Act. The question is whether the 
plaintiff is a person falling under sub-s. (2) 
or sub-s. (3) of s. 13A. If he comes under 
the. former sub-section the Will was in all 
respects a good and valid Will, if he comes 
under sub-s, (3), the Willis invalid in respect 
of any property coming under the provi- 
sions of the Act. The learned Subordinate 
Judge has taken the latter view and has, 
therefore, dismissed the plaintiff's suit 
in respect ofall the taluqdari property of 
the deceased. The remaining plaintiffs are 
the heirs of Raja Rameshwar Singh to. 
whom Babu Achal Singh sold part of the 
estate for the purpose of obtaining funds to 
finance the litigation. The defendant | 
Babuain Saghunath Kunwar is the widow of 
the deceased and is entitled to succeed to 
the estate under s. 22 (6) of the Act in 
the event of the Will being held invalid. 

The estate is one entered in List II of the 
lists prepared under s. 8 of the Act and the 
succession is governed by s. 22. The 
plaintiff and the deceased were both des- 
cended through males from a common 
ancestor, though in different lines. The = 
plaintiff was not, in the -events which 
happened, the nearest male agnate when 
the succession opened, but he would have 
been entitled to succeed under s. 22, cl. 
(10) if certain other persons, including his 
own father, who were nearer to the testator 
in agnatic relationship, had pre-deceased 
the testator. 

The question of law which arises appears 
to me toadmit of only one answer, and it is 
not the answer which the learned Subordi- 
nate Judge has given. Section 13A divides 
possible legatees into three classes, Sub- 


ATG 
“ section (1) applies to the person who would 
have succeeded to the estate under the Act 
if the testator had died intestate at the time 
when the bequest took effect, that is to say, 
the immediate heir. With him are grouped 
the daughter, the daughter's son and the 
younger son of the testator, The only ques- 
tion of interpretation ‘which is likely to 
„arise under this sub-section is whether, when 
the immediate heir is the testator’s son, it 
applies to a Will in favour of that son. 
In the case of a Will in favour of these 
persons no registration is necessary. 
In the case of a Will in favour of any 
person not included in cl. (1) certain ad- 


ditional formalities are required one of ` 


which is that the Will must have been 
presented for registration within one month 
ofits execution and it must have been regis- 
tered. The difference is that inthe case of 
cl. (2) the Will may be registered by deposit 
with the Registrar in a sealed cover with the 
name of the testator and a statement of 
the nature of the document wh:reas in 
the case of .a person falling uider the 
third clause there must be what may be 
called open registration, that is to say, the 
document must be registered with the same 
formalities as any ordinary deed. There is 
this further difference that by ss. 14 and 15 
- a Will in favour of any of the persons 
mentioned in cls. (1) and (2) leaves the 
estate.still subject to the provisions of the 
Act, whereas a Willin favour of a person 
under cl, (3), except where it is in favour 
of another tuluqdar, takes the estate out of 
the Act and brings it under the operation of 
the ordinary law of succession. The second 


clause, omitting words which are immaterial , 


for the purposes of this case, applies to a 
Will in favour of “a person who might, in 
the absence of other heirs, have succeeded to 
such estate under the provisions of this Act 
applicable to such estate had the person so 
bequeathing died intestate. as to his estate 
at the time when the bequest took effect,” 
that is to say it applies to any person 
who is a possible heir to the estate. Now 
the plaintiff comes precisely Within the 
language of this clause. It is common 
ground that he isa person who would have 
suceeeded to the estate had no nearer heir 
been in existence at the testator’s death, 
The language of that section being clear 
and applying exactly to the circumstances, 
before us, it would seem that there- is 
notbing more to besaid. Any enquiry as to 
the intentions of the Legislature becomes 
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unnecessary, though in fact there is no 
reason to suppose'that such enquiry would 
lead to any different result. 

- The view pressed by the respondent's 
learned Counsel and accepted by the Sub- 
ordinate Judge is that because the plaintiff 
was in fact not the nearest agnate at the 
death of the testator, therefore, he does not 
come within the clause. He wishes to read 
the sub-section as if it ran,in cases to which 
s. 22 applies, “to a person who might, in the 
absence of any heir belonging to any of the 
prior classes mentioned ins. 22, have suc- 
ceeded to such estate had the person so 
bequeathing died intestate.” 

‘The words “in the absence of other heirs” 
apply just as much to the absence of heirs - 
who might take in priority under cl, 
(10) as to the absence of other heirs falling . 
under cls. (1) to (9). | 

The reasons which led to the passing 
of the Act lend further support to this 
view. It is common knowledge, and is 
the case of both parties to this appeal, 
that the main reason for the amendment 
of the law by Act III of 1910 was the 
decision of their Lordships’ of the Privy 
Council in Thakurain Balraj Kunwar v. 
Rae Jagatpal Singh (2) which reversed 
the decision of this Court in. Rae Jagatapal - 
Singh v. Thakurain Balraj Kunwar (1). . 
The law as laid down by their Lordships 
was not acceptable to the taluqdars and 
steps were taken to alter it. In the judg- 
ment of this Court which their Lordships 
reversed Mr, Spankie had said : 

“The testator ought to bein a positon 
to know whether or not his legatee will 
hold the estate subject to the same rules 
of succession as himself, because he may 
wish that his legatee should hold the 
estate subject to those rules of succession. 
He cannot giveeffect to such wish unless the 
words refer toa legatee who may possibly 
succeed to his estate if he were to diein- 
testate.” 

The view taken, therefore, was 

(1) that the testator when he makes 
his Will ought to be in a position to 
know whether the bequest will havé the 
effect of taking the estate outside the Act 
or not, and | 

(2) that it ought to remain subject to 
the Act if it was bequeathed to a person 
who might possibly have succeeded. If 
the view taken by the respondent is correct 
neither of these objects has been attained 
by the amending legislation. The defend- 
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ant’s whole case depends on the contention 
that the second has not been attained. As 
regards the first the validity of the Will, 
according to the defendant’s interpretation, 
must depend ona variety of uncertain cir- 
cumstanees. Suppose the two nearest 
agnates to be father and son. Then the 
validity of a Willin favour ofthe son made 
in accordance with sub s. (2) of s. 13 A will 
depend on whether the father survives the 
testator or not. Even a Will in favour of the 
nearest agnate at the time when it is mace 
may turn out to be invalid, for a posthumous 
_ son may be born in an elder line. 

I have passed over in silence a good deal 
of what the learned Subordinate Judge has 
said on this issue because I agree with 
the learned Advocate for the appellant that 
there are some passages from which it is 
impossible to extract any intelligble mean- 
ing, while others are wholly irrelevant to 
the matter at issue. What the learned 
Subordinate Judge means by talking about 
a possibility upon a possibility I cannot 
pretend to say. The simple question for 
decision is whether the words “in the 
absence of nearer heirs” include the ab- 
sence of nearer heirs under cl. (10) of s. 22, 
_or are confined to the absence of heirs 
who would take under the preceding 
clauses. Nor can I follow him in drawing 
any conclusion from the absence of the 
words “and his male lineal descendants” 
in cl. (10) of s. 22. He is willing to allow 
that a Will in favour of any descendant of 
a brother, however remote, is governed by 
sub s. (2) of s. ISA because the male lineal 
descendants of the brother atementioned in 
s. 22 (5), but would exclude a Will in favour 
of the second nearest agnate because the 
wotds “male lineal descendants” do not 
occurin s. 22 (10). But on any construction 
of s. 18A these words are unnecessary. 
When the Legislature is.dealing with a 
single line of succession such as that of 
a brother or a son they are appropriate, 
but they are quite out of place in 
dealing with an agnate. Inasmuch as the 
nearest agnate is to be found according 
to the rule of lineal primogeniture, as soon 
ag the father dies the son becomes the 
nearest agnate in his place. Ag soon as 
that particular line is exhausted the senior 
representative of the next senior branch 
becomes the nearest agnate. In fact as 
soon as the nearest agnate dies the next 
nearest steps automatically into his place. 
A person who would be a remoteagnate 
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in presence of another agnatie heir becomes 
at once the nearest agnate in his absence. 

lt is argued that what appears to be 
the natural construction of the Act would 
lead to results which the Legislature could 
not have contemplated, because if so, a 
‘Will in favour of any possible heir, however 
remote, will have the effect of maintaining 
the character ofthe property as an ‘estate: 
as defined in the Act.. It does not appear 
to me that there is anything improbahle 
in the Legislature having contemplated this ` 
result. The classification introduced by 
s. 134 is a perfectly natural and intelligible 
one, namely, first the immediate heir and 
one or two other persons who are grouped 
with him, then the remote heir and, lastly, 
the person who is not apossible heir at 
all; and there is nothing either absurdor ` 
improbable in the Legislature enacting that - 
when the estate is bequeathed to a kinsman 
of the testator it should continue to be 
governed by the Act, whereas ifit passes 
to a stranger it should cease to be so 
governed. 

The defendant’s Counsel supports his 
argument by a reference to cl. (11) of s. 22 
under which cognate heirs are allowed to 
succeed in default of agnates, on the ground 
that this widens the scope of s. 13A (2) too 
much. Now there are two possible views 
of cl. (11). It may be said sub-s. (2) of. 
that s. 13A does not apply to such an heir 
at all, because he takes not under the 
special rules of succession contained in the 
Act but under the ordinary law of in- 
heritance applicable to the testator’s family 
or it may be said that though he would 
have been the heir apart from the Act 
yet he does infact take by reason of el 
(11) which might equally well have preserib- 
ed a different line of succession. The 
question is quite independent of the con- 
struction of s. 13A, and if the latter view 
is to be adopted for the purpose of testing 
the plaintiffs case it must equally be 
adopted for testing that of the defendant. 
But on the defendants view of s. 13A ih 
leads to a manifest absurdity. Defendant 
says that the person to whom s, 13A 
applies must be a person who at the time 
of the testator’s death is named in s. 22, 

Under cl. (10) the heir will be the person 
who happens to be the nearest agnate 
at that time. 

Under cl. (11) be will be the nearest 
cognate, The defendant's construction of 
s. 13A leads to this manifest absurdity 


| 
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that whereas’ decording to the scheme 
of the Act cognates can only take when 
all the agnates are exhausted yet a Will 
in favour of the second nearest agnate 
at the testator's death is governed by 
sub-s. (3) of s. IBA, while a Willin favour 
of the nearest cognate is governed by 

. sub-s. (2). 

If the” Legislature intended sub-s. (2) of 


s. 13A,to apply to any possible heir under 
the Act itis difficult to see what language 


~—~"it-tould have tised more apt to convey that 


meaning than that which is found in the 
_ section. Possible heirs and . persons who 
“might in the -absence of other heirs 
have succeeded are equivalent expres- 
sions. If, however, it intended the con- 


struction for which the defendant contends- 


it, must be conceded that the language 
employed is singularly -ill-adapted for the 
purpose ithad in view. I have no doubt 
that the plaintiff's construction is the 
corréct one, andi would accordingly allow 
the appeal ‘and decree the suit in respect 
of the taluqdari property. 

As regards the other questions which 
have been argued I agree with the judg- 
ment ofmy learned colleague. 


i | ORDER. 

Daniels, J. C., and Dalal, A. J.C. 
—(February 23, .1925).—Under s. 98 of the 
C. P. C. we refer for the decision of a third 
` Judge the following question of law on 
which we differ: ' 

Whether a Will made by a talqudar in 
favour of an agnate of the testator who is 
not the nearest agnate at the time of the 
testator’s death is governed by sub-s. (2) 
or sub-s. (3) of s.13A of Act I as amended 
“aan Oudh Estates Amendmeat Act of 

‘As the present, ‘Second Additional Judicial 
Commissioner was Counsel for one of the 
parties in the Court below a date will be 
fixed in April when it is expected that there 
will bea Judgeon the Court ice east of deal- 
_ing with the reference. 


” 





d UDGMEN T. 
—Under s. 98 of the C. P. C. the EBER 
question of lawi has been referred to me, 
my learned colleagues Daniels and Dalal 
having differed. ' 
“Whether a Will made by a talugdar in 
favour an agnate of the testator, who is 
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not the nearest aats at- the time of the 
testator's death, is governed by sub-s. (2) 
or sub-s. (3) of s 13A of Act I as amended 
by the Oudh states Amendment Act of 
1910.” 

It is agreed by Counsel on both sides that 
the questian of law arising in the case is 
slightly narrower than this. It refers to a 
Will made by a talugdar whose name is en-` 
tered in List No, 2.of the Act. Itis also 
restricted toa bequest in favour of a male 
agnate who is not the nearest male agnate, 
Section 13A runsas follows:— 

“No taluqdar or grantee, and no heir of 
legatee of atalugdar or grantee and no 
transferee referred to in s.14,and no heir 
or legatee of such transferee, shall have 
power to bequeath his estate, or any portion 
thereof or any interest therein: — 

(1) (a) toa person who would have suc- 
ceeded to such estate, portion or interest 
under the provisions of this Act applicable 
to such estate, had the person so bequeath- 
ing died intestate as to bis estate, at the 
time when the bequest took effect, 

(b) to his daughter, 

(c) to a son of his daughter, or 

(d) to a younger son, 

Fata by a Will duly executed and attest- 
e 

(2) to a person who might, in the absence 
of otherheirs, have succeeded to such estate, 
portion or interest under the provisions of 
this Act applicable to such estate, had the 
person so bequeathing died intestate as to 
his estate, at the time when the bequest 
took effect, 7 

except by a Will duly executed and attested 
not less than three months before the death | 
of the testator and presented for registration 
within one month from the date of its execu- 
tion and registered; 

(3) to any person other than a person 
mentioned in els. (1) and (2), 

except by a Will duly executed and attest- 
ed not less than three months before the 
death of the testator and registered accord- 
ing tothe law for the time being in force 
relating to the registration of assurances 
but presented for such registration within 
one month from the date of its execution.” 

In order to ascertain who the persons are 
who would have ‘succeeded to the estate in 


- case of intestacy itis necessary to look to 


s. 22 of the Act, which runs as follows:— 
“Tf any talugdar or grantee whose name 

shall be inserted in the second, third or fifth 

of the lists mentioned in s. 8, or his heir oy 
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legatee,. or if any talugdar, grantee, heir or 
legatee whose name shall be inserted in 
the list referred. to in s. 31A, sub-s’ (3), or 
his heir or legatee, shall die intestate as 
to his estate, such estate shall descend as 
follows, namely :— 

(1) to the eldest son of such talugdar or 
grantee, heir or legatee, and his male 
lineal descendants, subject to the same con- 
ditions and in the same manner as the 
estate was held by the deceased; 


(2) or if such eldest son of such talugdar . 


or grantee, heir or legatee, shall have died 
in his lifetime, leaving male lineal descend- 
ants, then to the eldest and every other 
son of such eldest son, successively, accord- 
ing to their respective seniorities, and their 
respective male lineal descendants, subject 
as aforesaid ; f 

(3) or if such eldest son of such talugdar 
or grantee, heir or legatee, shall have died 
in his father's lifetime without leaving male 
lineal descendants, then to the second and 
every other son of the said taluqdar or 
grantee, heir or legatee, successively, accord- 


ing to their respective seniorities, and their 


respective male lineal descendants, subject 
as aforesaid ; 

(4) or in default of such son or his male 
lineal descendants, then to such person as 
the said taluqdar, or grantee heir or legatee 
shall have adopted, and his male lineal des- 
cendants, subject as aforesaid; . 

(5) orin default of such adopted son, or 
his male lineal descendants, then to the 
eldest and every other brother of such 
taluqdar or grantee, heir or legatee, succes- 
sively, according to their respective senior- 
ities, and their respective male lineal des- 
cendants, brothers of the whole blood and 
their descendants being preferred to brothers 
of the half blood and their descendants, sub- 
ject as aforesaid; os : 

(6) or in default of any such brother, or 
hig male lineal descendants, then to the 
widow of the deceased talugdar or grantee, 
heir orlegatee, forher lifetime only, or, if 


there be more widows than one, to the. 


widow first married to such talugqdar or 
grantee, heir or legatee, for her lifetime 
only; i ; ; 
(7) and on the death of such widow, then 
to such'son as the said widow shall, with the 
- consent in writing of her deceased husband, 
have adopted, and his male lineal descend- 
ants subject as aforesaid ; 
Provided that, after the expiration of 
‘six months from the commencement of this 


$. 
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Act such consent shall- be expressed by 

means of a registered instrument or by 

means of.a Will or codicil, executed and 

ie inthe manner required by this 
et; ' 

(8) or on the death of such first married 
widow and in default of a son adopted 
by her with such consent as aforesaid, and 
his male lineal descendants, then to the 
other widow, if any, of such taluqdar or 
grantee, heir or legatee, next in order 
of marriage, for her life, and on the 
death of such other widow, to a son adopt- 
ed by her with such consent as aforesaid, 
and his male lineal descendants; or in 
default of such adopted son, then to the 
other surviving widows in the order of their 
respective marriages for their respective 
lives and on their respective deaths to the 
sons so adopted by them respectively, and 
to the male lineal descendant of such sons 


. respectively, subject as aforesaid ; 


(9) or in default of any such widow or any 
such adopted son or any such male lineal 
descendants, then to the mother of the de- 
ceased taluqdar, or grantee, heir or legatee, 
for her lifetime only; ; ` 
- Explanation :—In this clause the word 
‘mother’ does not include a step-mother; 
and in the case where the deceased was 
an adopted son, it means that wife or 
widow of the father who joined in or made. 
the adoption, or, if the adoption was made 
by the father alone- and there are at the 
time of the death of the deceased more 
widows than one, it means the one who 
was first married, and, on her death, the 
other surviving widows in the order of 
their respective marriages in succession; - 

(10) or in default. of or on death of such 
mother, then to the nearest male agnate 
according to the rule of lineal primogeni- 
ture, subject as aforesaid ; oe 

(11) or in default of any such agnate, 
then to such person as would have been 
entitled to succeed to the estate under the 
ordinary law to which persons of the 
religion and tribe of such talugdar or 
grantee, heir on legatee, are subject: 

Provided that, when there. are more 
persons than one so entitled, the estate 
shall descend to a single person accord- 
ing to the following rules, that is tc say :— 

(i) where among such. persons some are 
connected by blood relationship and some 
by reason of marriage, the blood relations 
shall exclude the relations by marriage ; 

(ii) where among such persons some 


yo 
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are related by the whole blood and some 
by the half blood,.those related by the whole 
blood shall exclude those related by the 
half blood ; 


. (iii) where, subject to the provisions of 


the rules (i) and (it), among such persons 
some are related through males only and 
some through females, the persons related 
through: males’ only shall exclude the 
others; and amongst the others those 
shall be preferred in whose relationship 
the steps from the deceased proceed furthest 
through males ; . 

(iv) where among such persons some 
stand in a nearer and someina more re- 
mote relationship to the deceased, but both 
are equally qualified under the three preced- 
ing rules, thoseiin the nearer degree shall 
exclude those in the more remote ; 

(v) where such persons stand in equal 
degree of relationship to the deceased and 
are equally qualified under the four pre- 
ceding rules, the estate shall descend to the 
eldest malein the senior line, but if there 
be no male heir in that line, then to the 
eldest male in the next senior line in which 
there is a male heir; and if there be no 


male heir in any line, then to the eldest’ 


female in the senior line.” .” 


In the present case the talugdar made a: 


Will in favour of the plaintiff, Achal Singh, 
who is his male agnate, but not the nearest 
male agnate. I have to decide whether 
' Achal Singh isa person, who might, in the 
absence of other heirs, have succeeded to the 
estate if the testator hadmade no Will. The 
heirs in intestacy are to be found in s. 22, 
and we are concerned with cl. (10). The 
questions I put to myself are these :— 

Q. Would Achal Singh have succeeded 
to the estateif the testator had died 
intestate ? ; 

A. No 

Q. Why not? | f 

A. Because he would have been excluded 
by nearer heirs. | 

Q. Might he, in the absence of other heirs, 
have succeeded to the estate? 

„A. Yes. 

My decision on the point of law, therefore, 
is that the Willis governed by sub-s. (2) of 
s; 13A of the Act. l 

' . FINAL JUDGMENT. 

Dalal, J. C.and Wazir Hasan, A. 
J. C:— July 24, 1925).—The reference has 
beea decided by a learned Judge of this 
Court in favour of the plaintiff-appellant. 
This appeal shall, therefore, be decreed in 


` 
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the terms mentioned in Mr. Dalal’s judgment 
of 19th February 1925 :— 

(1) The plaintiff is hereby decreed: posses- 
sion with mesne profits of all the taluqdart 
properties of List A ofthe plaint Nos. Lto 6. 

(2) The plaintiff shall be entitled to re- 
cover Rs. 7,600 from the Allahabad Bank. 

(3) He shall be entitled to recover Rs. 1,900 
balance of current account in the Allahabad 
Bank. 

(4) The valuation of moveables (see list 
printed at p. 344) shall be altered from. 


Rs. 1,015 to Rs 1,960. ~o 


(5) The plaintiff shall be declared -entitl- 
ed to mesne profits of the Paicharwa pro- 
perty from the date of the taluadar’s death 
to the date of his taking over possession 
ofthat property from the defendant lady. 

The reliefs are granted to the plaintiff in 


addition to the decree passed in his favour ` 


by the lower Court. 

The plaintiff has practically succeeded in 
obtaining all that he desired so he shall 
receive costs of both the Courts, 


G. H. Appeal allowed. . 


en 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECRER No. 1719 
<n oF 1923. 
April 30, 1925. 

Present:—Mr, Justice Cuming. 
KARUNA CHARAN DAS—DEFENDANT 
— APPELLANT 

Versus — 
KRISHNA SUNDAR MAJUMDAR— 
PLAINTIFF—RESPON DENT. 
Res judicata—A ppeal—Issue decided by Trial Court 
not decided by Appellate Court—Possession, suit for— 
Title—Burden ‘of proof. : 
When ‘the judgment of a Court of first instance 


upon a particular issue is appealed against, that judg- ` 


ment ceases to be res judicata and becomes res: 


suojudice and if the Appellate Court declines to decide 
that issue and disposes of the case on other grounds, 
the judgment of the First Court upon that issue is no 
more a bar toa future suit than it would be if'that 
judgment had been reversed by the Court of Appeal. 


` [p. 481, cols. 1 & 2.) 


Nilvaru y. Nilvaru, 6 B. 110; 3 Ind. Dee. (x. s.) 531, 
relied on. 

Ina suit for declaration of title and for possession 
the plaintiff must prove his own title and cannot suc- 
ceed on the mere finding that the defendant has no 
title. [p. 481, col. 2.] OS $ 

Appeal against the decree of the District 
Judge, Noakhali, dated the 12th March 1923, 
reversing that of the Munsif, First Court 
at Sudharam, dated the 26th February 1921, . 


IN 


+ 
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Babu Jatindra Mohan Chowdhury for 


‘Babu Manindra Nath Roy, for the Appel- 


lant. 

Babu Bankim Chandra Banerjee, for the 
Respondent. 

JUDGMENT.—In this suit out of 
which this appeal has arisen the plaintiff 
sued for a declaration of his title to and for 
recovery of possession of the land in suit, for 
compensation fordamages and for an injunc- 
tion on the defendant. 

The suit was dismissed by the Trial Court 
and the plaintiff appealed to the District 
Court, The learned District. Judge held 
that the question of the plaintiff’s title was 
res judicata by reason ofa previous decision 
of the same Court in 1915; and on that 
finding the learned Judge allowed the 
appeal, set aside the decree of the Court 
of first instance and ordered that the plaint- 
iff would get a decree declaring his title to 
the land subject to the defendant’s right 
of way. It was further ordered that each 
party would bear their own costs. 

. The defendant has appealed to this Court 
and the learned Vakil for the appellant has 
contended first of all that the judgment of 


“1915 does not operate as res judicata; 


secondly, that, the subject-matter of the 
previous suit is not identical with the sub- 
ject-matter of the present suit; and, thirdly 
that with regard to the piece of land 
which is common in both the suits the 


plaintiff in the first suit stated that he- 


claimed no relief as he was in possession; 
and the suit was dismissed on that ground. 
Ideal with the first point. In the previous 
suit tha present plaintiff was defendant and 
the present defendant was the plaintiff and 
the Trial Court in that case held that not 
only had the plaintiff in that suit failed to 
prove his title but that the defendant had 
proved his, On appeal the learned District 
Judge in dealing with the appeal said: “the 
learned Munsif found that the plaintiff had 
no title tothe lands in suit that he had 
not acquired any right in the land by his 
alleged adverse possession and that he has 
aright of way over the existing darja as 
admitted by the defendant”, Then in deal- 
ing very briefly with the evidence he came 
to the conclusion that the plaintiff had not 
proved his title and he dismissed the ap- 
peal. It cannot, therefore, be said that he 
decided the question as to whether the de- 
fendantin that suit who is the plaintiff in 
the present suit’ had orhad not any title to 
the land in question, “When the judgment 
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of a Court of first instance upon a particu- 
lar issue is appealed against, that judgment 
ceases to be res judicata and becomes res 
subjudice, and if the Appellate Court de- 
clines to decide that issue and disposes of 
the case on other grounds, the judgment of 
the First Court upon that issue is no more a 


. bar to a future suit than it would be if that 


judgment had been reversed by the Court 
of Appeal”. This is the principle enunci- 
ated inthe case of Nilvaru v. Nilvaru (1), 
and applying this principle to the present 
case it seems quite clear to me that the 
Appellate Court did not decide the issue 
as to whether or not the defendant in that 
case whois the plaintiff in the present case 
had orhad not a title to the land. The 
only question which the learned District 
Judge decided was whether the plaintiff 
who is the defendant in the present suit 
had any title and he decided that he had 
not. In the present suit the plaintiff, who 
was the defendant in the former suit, 
prayed for a declaration of title and for 
possession, He has, therefore, as against 
the defendant to prove his title. Itis not 
sufficient for him to say that the defendant 
in this suit has no title which is the only 
question which was decided in the other 
suit. Hemust prove his own title in order 
to succeed. In this view of the matter I 
think the former judgment does not ope- 
rate as res judicata so far as the title of 
the plaintiff in the present suit is concern- 
ed. I, therefore, set aside the judgment 
and decree of the learned District Judge 
and send the case back to him in order that 
he may decide the appeal on the merits. 
Costs of this Court will abide the result. 
Decree set aside, 


M. B f 
(1) 6 B. 110; 3 Ind. Dec, (N. s.) 531, 
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MADRAS HIGH COURT. 
CIVIL APPEAL No. 64 oF 1922 AND Crvin - 
Revision Petrrron No. 117 or 1922, 
January 7, 1925. 
Present :—Mr. Justice Phillips and 
- Mr. Justice Krishnan. 5 
P. L. S. A. R. S. ARUNACHELAM CHETTY 
© ——PLAINTIFF—ÅPPELLANT i 
VETSUS 
KRISHNA IYER AND OTHERS -—DERFENDANTS 
— RESPONDENTS, 
Contract Act (IX of 1872), s. 38—Sale of goods— 


| 
3489 | 


. Vendor, duty-of—Offer of goóds— Opportunity forin- 

_Spection—Duty of purchaser—Negotiable Instruments 

` Act (XXVI of 1881), s. 45, scope of —Negotiable instru- 

“ment, suit on—Partial failure of consideration, whe- 
ther can be pleaded, 

_ Clause (3) of.s. 38 of the Contract Act only requires 
-that the promises should have a reasonable opportun- 
“ity òf seeing that Lhe thing offered is the thing-which 
“the promisor is bound by his promise to deliver. ‘fhe 
promisor is under no obligation to prove the identity 
;0f the thing offered to the promiseé's satisfaction. It 
is thé promisee’s- duty to take the steps necessary to 
satisfy himself. Ths ‘promisor has only to give him 
-an-opportunity for it. -[p. 485, col. 1.] 

. ‘Where -on an offer by’ the vendor to deliver the 
goods, the goods could have been inspected if the 
-purchaser had applied to the vendor to enable him to 
do so, for the purpose of satisfying himself that the 
-goods offered corresponded with the goods contracted 
for, but the purchaser took no steps for this purpose 


but contented himeélf with writing letters with a view’ 


.to raise a defence subsequently ; in a suit for damages 
‘by the vendor for non-acceptance of goods: 

Held, that the plaintiff had done all he was bound to 
‘do under the contract and there was no default on his 


‘part and that consequently the defendant was liable in “ 


‘damages. [ibid] ; 

* Actual physical ‚possession of the goods by the 
-vendor is not necessary. It will be ‘enough if the 
“goods are under his coatrol and he is able and will- 
„ing to deliver on the price being paid. [p. 485, col. 2.] 

Per Krishnan, J.---Partial failure of consideration in 

vespect of anegotidble instrument is a defence pro 
tanto against an immediate party when the failure is 
‘an ascertained and liquidated amount, but not other- 
wise,-that is, when 4 collateral enquiry becomes neces- 
-sary for the purpose, Where a billis drawn ‘for the 
price’ of two balesand only one is delivered, the 
“defence that consideration has failed to the extent’ of 
‘one half is available. Where a hundi amount repre- 
‘sents the advance price’ paid for a number of bales, the 
advance towards each bale being definite and tixéd, 
the consideration for the kundi can he pleaded to have 
-failed with reference to the undelivered bales and that 
‘is a sum.that can be computed without any inquiry. 
[p. 483, cols. 1 & 2.): : - 
_. Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Madura; in-O. 8. No. 13 of 1920. (O. S. No. 1 
of 1919 on the. file ofthe District Court of 
Madura). 

Petition, under s:-25-of Act IX of 1887, to 
revise the decree and judgment of the 
Additional Subordinate Judge, Madura, 
in O.. No. 12 of 1920, (O. 5. No. 13 of 
1919 -on the-file of the District Court, 
Madura). 7 -- , 

Messrs. K. V. Krishnaswami Iyer and K. 
Rajah Iyer, for' the Appellant, 

Mr. A. Krishnaswani Iyer, for the Re- 
spqndents. hos 


© JUDGMENT. . 
Krishnan, J, —T'his appeal arises from 
-a suit brought by the plaintiffs in the sulj- 
ordinate Judge’s Cout at. Madura on a 
-hundi or Bill ; of Exchange, executed by 
Fa 
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one Pasimuthu Pillai on behalf of the ‘firm 


-of one Kuppuswami Iyer, now deceased in - 


Madura whose agent be was, ‘The hundi 
was drawn in favour of one Kolandavelu 
Pillai the 2nd plaintiff as represeuting 
the lst plaintifi’s flim on the 23rd of 


-August 1918 and is for a sum of Rs. 22,066. 


It was drawn'on the Ist defendant's‘ fiim 
in Madras and is marked Ex..A in the case. 


-It was dishonioured’ when presented to the 


Madras firm ; notice was given of it to the 


Ist defendant who wes called upon to pay 


but failed to’ do so. Hence this suit was 
brought. Kuppuswami Iyer died, leaving 


-the 2nd and 3rd defendants as his sons and 


heirs who succeeded to their father’s estate 
and histrade. The 2nd plaintiff has been 
joined. as a plaintiff to avoid any objection 
as to parties. 

The circumstances under which this 
hundi was executed are briefly these :— 

The lst defendant's firm carried on trade 
in Madura in yarn,and cotton thread and - 
in the course of that trade. the agent of the 
firm Pasimuthu Pillai who. was ‘looking 
after the business entered inlo seven con- 
tracts with Kolanthavelu Pillai, the-agent. 
of the Ist plaintifi’s firm about the middle 
of August 1918 for the purchase of 


229 bales of yarn to be manufactured by 


the Madura Mills of certain counts at cer- 
tain stated prices. Of these contracts, we 
are concerned in the suit with only four re- 
The contracts were 
originally made ‘orally but at the request of 
the Ist’ defendant's agent, they. were reduc- 
ed to writingon the 7th September 1>18. 
They are called Varthamanam letters 
Nos. 21. 22, 23 arid 2! and are filed. in the 
case as Exs. B, B-l, B-2 and B-3. The 
terms of the contracts are fully set out in 
these letters. It appears from them that 
the suit hundi amount was. made up of 
advances agreed to be paid under the cor- 
tracts towards the purchase-moneys at the 
rate of. Rs. 15U per bale, for 24 bales undor 
Ex. B, 20 bales) under Ex. B-l and 


‘10 bales under Ex. B 2, and atthe rate of 


Rs. 142 per bale for 98 bales’ under. Ex, 


‘No. B-3. less Rs. 100 paid in cash, which is 


the subject-matter of the suit Orignal Suit 
No. 12 of ly20-breught by the Ist defend- 
ant against the Ist plaintiff and tried 
along with this suit. Only two- bales were 
actually taken delivery of and paid for by 
the’ Ist defendant under the contracts. 
Plaintifis assert in their plaint that the 


contracts were hroken-by the Ist-defendant 


(90 t, G. 1935) 


and not ‘by themselves. They claim the 
amount due under the hundi with interest 
and costs. ' < 

~- The defendants pleaded that the plaintiffs 
committed breach of contract and were nof, 
therefore, entitled to daim. the, hundi 
amount and further that the hundi, having 
been passed in part payment of the stipulat- 


ed price for goods to be manufactured, and- 


no goods having been gold or offeyed for sale 
to Ist defendant; was not enforceable. -In 
reply to. the defendants’ plea, plaintiffs ccn- 
tended that the suit being one on a negoti- 
able instrument, a collateral. enquiry could 
not be held in this suit into the question as 
to who committed the breach of contract, 
as such an enquiry is barred by s. 45 of the 
Negotiable Instruments Act, even though 
as the payee,he was a holder standing in 
immediate relation to the Ist defendant 
the drawer. They also contended that if the 
question of breach could be gone into, the 
lst defendant committed the. breach and 
-the damages they are entitled to being more 
than hundi amount, there was no failure of 
consideration on the hundi. 

The Subordinate Judge: overruled the 
objection under s. 45 and holding that the 
-breach was committed by the plaintiffs dis- 


missed their suit except to the extent of 


Rs, 284 of the hundi amounts which had 
been taken into consideration in paying the 
price of the two bales delivered, for which 
he gavea decree.’ He also decreed O. S. 
No. 12 of 1920 for Rs. 100 First plaint- 
iff's legal representatives have appealed 
to us against the decrees in both these 
cases, the latter by way of-a revision peti- 
tion unders. 25. of Act IX of 1x87. 

As regards the objection raised by the 
plaintiffs against the defence under s: 45, I 
think the Subordinate Judge is right in 
overruling it. This section is based on the 
English Law onthe pointwhich is stated by 
Chalmers in his book on Bills of Exchange, 
8th Idition, page 115 to be as follows: — 
“ Partial failure of consideration is a defence 
-~ pro tanto against an immediate party when 

the failure is an ascertained and liquidat- 
ed amount, but not otherwise”, “that is, 
when a collateral enquiry 
sary for the purpose. Illustration 1 given 
- on the same page explains what a collateral 
“enquiry is. Illustration 2, however, shows 
that where a bill is drawn for the price of 
two bales and only one is delivered, the 
defence that consideration has failed to the 
extent of one-half is available. That posi- 
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the plaintiffs themselves were 
the latter firm, 


that plaintiffs were to give notice in the first 
‘instance to the Ist defendant when. the 


becomes neces- - 
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tion is supported by the case of Agra and, 
Masterman's Bank v. Leighton (1), Now in 
the present case, as I have already stated; 
the hundi amount represents the advance 
prices paid for the 153 bales the advancé 
towards each bale being definite and fixed. 
The consideration for the hundi can -thus 
be pleaded to have failed with reference to 
all the undelivered bales and that is a 
sum that could-be computed, without any 
inquiry. In this view, it will be the 
plaintiffs that willksuffer if their objection 
is upheld. But it’seems to me that the 
case should not be disposed of in that 
manner but the question of who commit- 


.ted the breach should be considered’ with- 


out driving the parties to another suit and 
thereby multiplying litigation. In England 
it is open now to the parties to raise the 
question as to breach in a suit on a “pill by 
counter-claiming. In the present case, the 
question as to who committed the breach 
has-been raised in the pleadings, each party’ 
charging the other with the breach and 
ithas been fully tried out by the lower 
Court and dealt with by it in its judgment: 
In these circumstances it seems to me that 
we should deal with the case as if it were 
one for damages for breach of contract, If 
the breach is on plaintiffs’ part as held by. 
the lower Court its decree will be right if 
it is on the Ist defendant's part as con- 
tended for by plaintiffs, there is no reason 
why plaintiffs should nòt be allowed to re- 
cover the kundi amount as damages in 
this suit. No further amendments of the 
pleadings seems to be necessary. for the: 
purpose; ek 


The question then is who committed the 
breach in this case. As the contracts re- 
ferred, not to ready goods, but to goods to 
be manufactured hereafter by the Madura 
Mills and to be allotted by .them to the 
purchasers from whom plaintiffs’ vendors 
Ramachar and Brothérs were to get them and 
to get from 
it was naturally: arranged 


bales were issued by the mills and finally 
allotted to the plaintiffs by their. vendors, 
The contracts provide that on the day after 


receiving such notice, Ist defendant was 


to paythe price deducting the advance on 
them and take-delivery. The first two bales 


on which notice was given by Ey, C-l to 


x 


(1) (1867) 2 Ex, 56; 4 H, & C, 656; 36 L. J, Bx, 53, ` 
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the Ist defendant under contract No. 24 
were paid for and taken delivery of accord- 
ing to the terms of Ex. B-3. About 5 days 
after ist defendant was again given notice 
by Ex, C-4 of a lot of 3 bales of 225 counts 
being ready for delivery. The market seems 
to have fallen for these goods in the 
meanwhile. ‘he! ist defendant instead of 
taking delivery :as before, the next day 
after Ex. C-4 was; received, as he was bound 
to do-under his ‘contract Ex. B-3, 1aised 
objections and sent his letter Ex. I and 
asked whether the mill had delivered the 
above mentioned ; goods at the prices stated 
in Ex. B-3., the Varthamanam letter and 


also said the mill invoice should be shown ` 


to him. The contract Ex. B 3 does notspeak 
of any mill pricé but only of the price at 
which P. S. Latchmana lyet and Sons 
bought the bales and there is no provision 
in it to show the mill invoices, In fact it is 
` stated to usthat,'the mill invoice remains 
with the original! purchaser from the mill 
and it is not passed on to the subsequent 
purchasers -of smaller lots, Even if the 
mill price were mentioned in Ex. B-3, it 
does not seem to be a part of the descrip- 
tion of the goods purchased. The goods 
are here identified as being 223 counts of 
yarn manufactured by the ‘Madura Mills 
and sold by them! to Tholasi Iyer and Sons 
and by them through the intermediary 
sellers to the plaintifs. On receiving Ex. 
I, plaintiffs sent Ex. II, to say that they were 
not bound under;their contract to auswer 
_the questions asked or to produce the mill 
invoices; they offered to show Ramachar’s 
letter of intimation and called upon the 
ist defendant to pay the price with in- 
terest for the period of the delay and 
take delivery at once. About 5 days 
after, Ist defendant sent another letter 
Ex. lI in which he insisted on being shown 
the mill invoice and the bale number and 
stated that, on default, he would hold the 
plaintifis liable in damages. Further cor- 
respondence passed between the parties 
Was. D, G, D-1., H-4 and 5 but they made 
no difference in the position taken up by 
the parties, The contents of those letters 
are set out fully by the Subordinate Judge 
and speed not be repeated here. It was 
argued that because in the last paragraph 
of Kx. G, the plaintiffs still offered to 
deliver the bales they condoned the previous 
breach if any, and kept the contracts alive; 
“but this is of no importance as Ist de- 
fendant took no advantage of it, but 
| 
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treated the contracts as broken even after 
Ex. H. As the Ist defendant. failed to 
take delivery, plaintiffs failed totake the bale 
from their vendors and in consequence 
Ramachar and Brothers gavethem notice that 
they had sold away the goods in public 
auction and this fact is mentioned in Ex. IV. 
With that, the controversy as regards these 
3 bales came to an end. ; 

Inspite of the conduct of the lst de- 
fendant, plaintiff again gave him notice 
Ex. X of 2 bales of Madura Mill yarn No. 24 
being ready for delivery, and asked him to 
pay for them and take delivery. This 
notice was also under Ex, B-3. The Ist 
defendant again adopted the same tactics 
as before and instead of paying and taking 
delivery wrote letter Ex. XI in similar 
terms to Ex. 1. The plaintiffs wrote Ex, XII 
offering to give ist defendant all facilities 
to inspect the goods, as wellas the “papers, 
etċ., which they had, but he did nothing, 
except to send a lawyer's notice Ex. XII 
calling fora return of his advance with 
interest on the footing that the contracts . 
were off. 

With that the correspondence ended. The 
plaintiff failed to get the ist defendant 
to pay and take delivery of the goods or 
even to inspect them to satisfy himself that 
the bales were those. contracted for, if he 
really doubted their identity. There is 
evidence to show that the market was 
falling and as it was not to the Ist de- 
fendant’s interest to perform the contracts, 
he was clearly trying to get out of his 
contracts. It is true as the Sub-Judge 
remarks relying on the observation in Bowes 
v. Shand (2) that if Ist defendant thought 
he was going to be a loser by accepting the 
guods, there was nothing to prevent him 
from trying to escape from a losing bargain, 
if he could doso lawfully. But be can do 
so, only fora legal and proper reason but 
not on mere subterfuges. 

The bales about which plaintiffs gave 
notice of readiness to deliver or asserted, 
by them to be bales contracted for, they 
were buying from Ramachar and Brothers 
and they got notices from that firm which are 
produced. There seems to be no reason to 
doubt thatthe bales about which notices 
were given were the bales contracted for. 
An attempt was made by the defendants to 
prove that there were no bales of the con- 
tract description to which the notices Exs. 0-4 


(2) (1877) 2 A. 455; 46 L. J. Q. B. 561; 36 L. T. 857; 
25 W, R. 740. 


[901. ©. 1925} 


and X could apply by calling the mill 
clerk the only witness examined in the 
case, but the attempt has failed. He ad- 
mitted by reference to the mill ledgers that 
before 25th September 1918, 21 bales of 24 
counts and 15 bales of 224 counts Madura 
Mills yarn were delivered to Tholasi Iyer 
and Brothers. He mentions different prices 
for these bales hut I do not think that that 
matters as I have already explained above. 
The bales of which notice was given by the 
plaintiffs were evidently part of those bales; 
there is nothing to show the contrary. 

The learned Subordinate Judge has held 
that the plaintiffs committed breach of 
contract because in his opinion the “plaint- 
iffs failed to discharge the obligation cast 
upon them by s. 38 of the Contract Act in 
regard to the identity of the goods” It is 
contended that because the plaintiffs did 
not answer the questions put to them in 
Exs. land 2 and did not produce the mill 
invoice or otherwise prove to the Ist 
defendant's satisfaction the identity of the 
bales they offered to deliver with the bales 
contracted for, they committed breach of 
contract. Section 38, cl. (3) does not, in my 
opinion, lay such a heavy burden on the 
seller asisclaimed. It only requires that 
the promisee must have a reasonable op- 
portunity of seeing that the thing offered 
is the thing which the promisor is bound 
by his: promise to deliver. The promisor 
is under no obligation to prove the identity 
of the thing offered to the promisee’s 
satisfaction. It is the promisee’s duty to 
take the steps necessary to satisfy himself. 
The promisor has only to give him an oppor- 
tunity for it. In this case, the goods could 
-have been inspected if the Ist defendant 
had applied to the plaintiffs to enablehim to 
da so, and to see the count and the number 
of the bales which -according to the mill 
clerk are marked on the outside of the bale. 
If he wanted to see the mill invoice, he 
_ éould have applied to Tholasi [yer through 
plaintiffs ordirectly. But the Ist defend- 
. ant took no steps for these purposes but 
contended himself with writing letters with 
a view to raise a defénce subsequently. 
Plaintiffs offered to place all their “goods and 
papers, etc,” in lst defendant's hands by 
Ex. XII but he did not accept the offer. In 
these circumstances I have come to the con- 
clusion that plaintiffs did all that they were 
bound to do under their contracts and that 
there is no default on their part. 

It was further argued that the plaintiffs 
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should have reduced the goods to actual 
physical possession before giving notice and 
not having done so, the notices were bad. 
Iam unable te accept this argument. The 
goods were under the control of the plaint- 
iffs and they were able and willing to 
deliver ifthe price was paid as they did in 
the case of the 2 bales which were taken 
delivery of by the Ist defendant at the 
beginning. ; 

That is all the s. 38, cl. (2) requires. 
Actual physical possession of the goods is 
not necessary. Delivery is often given on 
delivery orders, in the trade. 

Having come to the conclusion that plaint- 
iffs committed no default, I must hold that 
Ist defendant committed breach by refus- 
ing to take delivery and calling back his 
advance and that heisliablein damages. 
Ordinarily an enquiry will have to be held 
to ascertain the amount of damages but 
as plaintiffs have sued for the hundi amount 
and as it is conceded that damages are 
likely to exceed the amount, I think we are 
justified in giving the Ist plaintiff a decree 
for the hundi amount. I would reverse 
the decree of the lower Court and give 
Ist plaintiff a decree for Rs. 22,066 with 
interest at 6 per cent. from the date of the 
hundi to the date of payment and costs in 
both: this and the lower Court against the 
estate of the Ist defendant including the 
shares of his minor sons. Original Suit No, 12 
of 1920 will be dismissed with costs in this 
and the lower Court. 

Phillips, J.—I agree with the order 
proposed. I am satisfied for the reasons 
given by my learned brother that it was 
lst defendant who committed the breach 
of the contract and, therefore, plaintiffs are 
entitled to damages. As plaintiffs only 
claim the amount of the plaint hundi which 
is less than the amount of damages claim- 
able, it is unnecessary to decide the question 
of whether s. 45 of the Negotiable Instru- 
ments Act is applicable to the facts of this 
case and, therefore, on that point I reserve 
my opinion. j 

Y. N. V. 


Z. K. Appeal allowed, 
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CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL DECREES Nos. 307 
AND 3U8 or 1922. 

December 19, 1924. 

Present :—dJustice Sir Hugh Walmsley,. 
_ Kr., and Mr. Justice B. B. Ghose. 
‘RAKHAL CHANDRA MONDAL— 
MIN DEFENDANT—ÅPPELLANT 





} versus 
GOUR GOPAL DUTTA AND OTHERS 
— PLAINTIRFS— RESPONDENIS, do of 
Civil Procedure Code (Act V of 1908), s. 85--Costs— 


Discretion of Court-+Appellate Court, whether can 
interfere, 

_ An‘Appellate Court| has no jurisdiction to interfere 
with ‘the exercise of! the discretionary-powers of the 
Trial Court as to the award of costs. 


Appeals against the decrees of the Sub- 
‘ordinate Judge, Rajshahye, dated the 22nd 
-May 1922, i i 

` Babus Miralal Chuckerbutty, Upendra 
‘Narain Bagchi, and Satindra Nath Roy 
‘Chowdhury. for the Appellant. 

Mr, S. C. Roy Chowdhury (with him Babus 
‘Krishna Kamal| Moitra, Bejoy Kumar 
‘Bhattacharjee, Bireswar Bagchi, Jatindra 
‘Mohan Chowdhury, Pannalal Chatterjee and 





‘Girija Mohàn Sanyal), for the Respondents. 


| JUDGMENT. | 
Walmsley, J.—These two appeals are 


‘directed against 4 judgment which disposed ' 


,of two applications for setting aside a sale 


-held under the ;provisions of Regulation - 


“VII of 1819. The suits were brought one by 
the putnidar and the other by one of the 
-durputnidars and the allegations were that 
-there had been fraud on the part.of the 
durpuinidars defendants Nos. 3 to 6-who 
-had agreed to pay the rent tothe landlord 
and that the said durputnidars had further 
-committed fraud by engaging a benamdar 
“to buy the property. It was also said that 


(the notices required to be served under ` 


the lawhad not‘been properly served by 
.the landlord. Now, the learned Judge went 
„into. the questions of fact and found that 
„the -durputnidars defendants ‘Nos. 3 to 6 
who had agreed to pay the rent had 
abstained from doing so and brought about 
the. sale inorder to purchase the putni them- 


selves and that they had éngageda benamidar . 


to purchase the| property when ‘the sale 
took place. He also found that the notices 
were not properly served in accordance 


` with the law. He thereupon ordered’ that 


the sale should |be set aside. His order as 
to costs was that the defendant No. 1, that 
. is, the present | appellant—the Jandlord 

should pay the costs of the ‘plaintiffs and 





a 
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are to be . paid.” 
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own costs in both the suits. Now, the costs 
for which the landlord has been made 
liable amount to Rs. 1,758o0dd in one suit 
and to Rs. 8x6 odd in-the other and the 


-appeals are preferred by thedefendant No. 1 


the landlord against this ordér as to costs, 
An objection is taken on behalf of the re- 
spondents—the durpuinidars that no appeal 
lies against such an order. I think that is 
right. Under the present C. P. O., the Court 
which tries the suit has full power to deter- 
mine by whom the costs are tobe paid: The 
words of the section are “the costs incidental 
to all suitsshall be in the discretion of 
the Court and the Court shall have full 
power to determine by whom such costs 
Unless we read those 
words in a very restricted meaning which 
has not heen the practice in this Court, I 
think itis clear that we have no authority 
to interfere with the learned Judge's dis- ` 
cretion. I think further that the learned | 
Judge exercised his discretion with con- 
siderable care. It is impossible to read his 
judgment without coming to the conclu; 
sion that it was the zémindar who contri- 
buted to the length of the case by his 
attitude. Further, there. is this. peculiar 
feature of the final order that the learned 
Judge didnot order re-conveyance of thé 
property but simply set aside the sale. He 
also pointed out that the zemindar recover- 
ed all the rents due to him: I think, there- 
fore, on that ground, the learned Judge 
bad discretion to deal with the matter of 
costs and he exercised that discretion, so 
far as I can see with care. For the reasons 
given Iam of opinion that we ought not 


_to interfere with the order eomplained of. 


The result, therefore, isthat these appeals 
are dismissed with. costs—three- gold 
mohurs in each case—two gold mohurs in 
each case.to the durputnidars respondents 
represented by Bahn Giriia Mohan ‘Sanyal, 
one gold mohur to Babu Bireswar Bagchi's 
client in Appeal No. 307 and “one gold 
mohur to Babu Jatindra Mohan Chowdhury's 
client jn Appeal No. 308. Ya? ah. 
B. B. Ghose, J._I agree.. `, - 
N. H. l Appeal dismissed. -; 
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OUBR JUDICIAL. COMMIS- 
SIONER’S COURT. 
Second CiviL, APPgaL No. 382 or 1924, 
August 17, 1925, 

Present : Mr. Simpson, A. J.C. 
LACHHMAN DAS AND. oTuERs-— 
PLAINTIFFS —APPELLANTS 

4 VETSUS 
- BHAGIRATH AND OTHERS—DAFENDANTS— 
RESPONDENTS. 

-Contract Act (IX of 1872), s 233—Transaction with 
agent as principal—Suit against agent and princi- 
pal, maintainability of--Evidence Act (I of 1872), 
s. 21— Admission, whether must be taken as a whole. 

. Whera one™person deals with another on the 
assumption that the latter is acting as a principal, it 
is open to the former, in a suit arising out of the trans- 
action, to implead as defendants, 
Person with whom he had dealt, those persons for 
whom the latter acted asan agentand to claim that 
‘if it should be-found, as a matter of fact, that the 
“person with whom he had dealt had acted as an agent 
for the others, a decree may be passed both against 
-the agent and against the principals. The’ provisions 
wf. s. "933 of the Contract Act would warrant the 
passing of such a decree in such a case. [p. 483, col. 1.] 

Every-admission which a party makes is ‘evidende 
against him, aud may properly be acted on without 
necessarily accepting other admissions or other.state- 
ments which he might have made. [ibid] 


Appeal against an order of the First Ad- 
ditional District Judge, “Lucknow, at Bara 
Banki, dated the 3lst May 1924, reversing 
that of the Subordinate Judge, Bara Banki, 
dated the 7th April 1924. | 


- Mr. K. P..Misra, for the Apalan 
Messrs. Haider Husain and Hari Kishan 
Dhon, for the Respondents. 


J UDGMENT.—This i is a second appeal. 
The plaintiffs are.the appellants. The suit 
was’ one for the sum of. Rs. 1,040 made up of 

‘three items.’ 

1. Rs. 200 being the balance due on 
bahi khata account for goods supplied by 
plaintiffs to defendant. At that time there 

. was only one defendant Bhagirath, now 
; arrayed as defendant No. 1. 
2. Rs. 831-4 the price of two bales of cot- 
ie a to defendant on 27th April 
192 


‘ 


3. Rs. 8-12 interest. 
_ The defence was, as regards the first item, 
that nothing was due. As regards the 
second the pleading i is not absolutely clear, 
-but; in the light of. the course taken in the 
litigation, may be regarded asa pleading 
“that defendant No, I had -bought these two 
bales from the plaintiffs, but. that he had 
done so as agent for 
é:Patan Din, As- ‘regards the third item, it was 


r 


along with the’ 
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pleaded that there wasno agreement to pay 
interest. 

--On this defence, the plaintiffs denied that. 
defendant No. 1 had acted asagent of defend- . 
ant No. 2, but said that to avoid future 
litigation ‘they would make defendant No. 2 
a party. Subsequently, defendant. No. 2; 
examined bythe Court, admitted that, defend- 
ant No. 1 had bought the bales as his agent, 
But he further stated that he himself had- 
acted in the matter‘as the agent of defend- 
ant No. 3 Musammat Lalta Dei who is the 
real purchaser of the bales. She-was made-a 
party too, and in her written statement” she 
admitted that she was the purchaser of these 
two bales from the plaintiffs, but she object 


- ed to paying for them, om the ground that 


her books -showed various goods. received 

and various payments made: and that the 

ee due to the plaintiffs was only 
581-4. 

ee these pleadings’ the Court of Trial 
found in fact. 

i. That-defendant No 1 had purchased on 
behalf of defendant: Ño. 2 who was acting 
on behalf of defendant No. 8. >. 

2: That plaintiffs . were not aware ‘that 
defendant No..1 was an agent, ` 

He.found accordingly, as a matter of. law, 
that defendant No.’ 1 was liable, but also 
. that defendants Nos. 2 and 3 were ‘liable, He 
does not discuss the grounds of their liabil- 
-ity beyond saying.that defendants Nos.-2 
and 3 admit that they got the two - bales. 
But the decision would appear to.be correct. 
Section 233 of the Indian Contract Aet lays 
down that “In cases where the agent is per- 
sonally liable, a person dealing with- ae 


- may hold either him or _his’ principal, 
. both of -them liable.” 


And the illustration 
runs: 

“4 enter into a contract with B to. sail 
him a 100 bales of cotton, and afterwards 
discovers that B was acting as agent for. C. 


“A may sue either B. or C, ‘or both, for the 


price of the cotton.” 

With regard to the words, “In cases 
where the agent is personally liable,” s. 230, 
cl. (2) applied.: Itis unnecessary to, quote 


- it here, because the illustration to 8. 233 is 


so exactly on al fours with the- “present 


- case, 


. The interest was disallowed: but the Test 


-of thé claim: was .decreed_.so that - there 


the. 2nd defendant - 


“was a decree against defendant -No.-1: for ` 
Rs. 1,031:4, with proportionate costs.’ De- 
fendants Nos. 2and 3 were tobe jointly liable | 


“sivith defendantNo, 1 forthesum of Rs.83L-4 


‘which: he may have made. 


” terest 


© Nos. 


-by defendants Nos. 2 and 3 together. 
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and proportionate costs’only. Future iú- 
was allowed. Against this decree 
appeals were filed by defendant No.1 oe 
“he 
appeal of defendant No,.1 was dismissed 
with costs, butthe appeals of defendants 
2 and 3 wereallowed with costs. The 
learned District Judge also made no refer- 
ence to s. 233 of the Indian Contract Act. 
He said: 

“The plaintiffs denied that they had sold 
the yarn to these appellants, and their 
allegation in this respect wasin fact found 
to be true. Indeed the learned Subordinate 
Judge has remarked that there was no 


‘privity of contract between the plaintiffs . 


and these appellants.” But s. 233 is an 
answer to these arguments. The plaintiffs 
‘said throughout that they had dealt with 
‘defendant No.. 1 and did not know that 
he was anybody's agent. But in im- 
pleading the alleged principals they in fact 
said that ifitshould be found asa matter 
of fact that defendant No.1 had acted as 


‘an agent then they wanted a decree against 


both: agent and principal. And according 
to 8.233 they were entitled to such a decree, 


` It was’ further said by the learned District 


Judge that ifthe Court wanted to act on 


thé admission of defendants Nos. 2 and 3 it 


‘shotild have taken the admisgion as a whole. 
-There iè no rule of law to this effect. Every 
‘admission which a party makes is evi- 


-dente against him, 


and may properly 


-bé acted on without necessarily accepting 


other ` statements 
‘ It has been 
argued before me that defendant No. 3 


‘other admissions or 


' was entitled ‘to refuse payment until the 


Court had goneinto all the accounts between 
herself and the plaintiffs and ascertain- 
ed what was due on the balance. I do not 


think that that was necessary in asuit fram- 
. ed as the present one was. The plaintiffs sold 


l ‘two balesofcotton to defendant No. 1, and 


they brought a suit against him for the 
price of them. Defendant No, 1 pleaded 


.that-hehad acted as agent of defendant 
‘ No: 3, and the Court found this to be the 


. fact. 


I donot think it was then open to 
défendant No. 3 to bring other transactions 


_ into this suit whether by way of set off or in 


any other way: The case is further com- 


: plicated-by the fact that defendant No, 1 


“has made a tender of the full amount due 
- under the decree. 
* made in time it would have left the plaint- 
:. jis with no ground for proceeding against 


If this tender had been 
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defendants: Nos. 2 and 3, because it is plain 
that they- cannot expect to be paid twice 
over for their goods. But this tender was 
made very late. The second appeal was 
admitted here in Lucknow on the 22nd of 
September 1924. Fhe memorandum of 
appeal is dated the lst September 1924. The 
tender by defendant No. 1 was made at Bara 
Bankion the 2nd of September 1924, and 
there is nothing to show that at the time the 
appeal was admitted the appellants knew 
of it. ] must treat this tender as subsequent 
to the appeal, and the appealmust be decid- 
ed on the state of things that existed before: 
the tender was made. 4 

I allow the appeal, set aside the judgmênt 
and decree of the lower Appellate Court 
and restore the decree of the learned 
Subordinate Judge. The appellants will 
get their costs of the First Court, that were ` 
awarded in the decrée of that Court and will 
also get their costs in the lower Appellate 
Court and in this Court. 


Z. K. Appeal allowed. 


CALCUTTA HIGH COURT, 
CIvIL Revision No. 733 oF 1923, 

4 January 4, 1924. 4 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Page. 

KAMAL MANDALINI—PETITIONER 


VETSUS 
PARAMASUKH CHAKRABUTTY— 
; OPPOSITE PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 544, 
547—Diet money due to witness, whether can be recover- 
ed by suit. = 

Where a witness pursuant to an agreement with 
the complainant in a criminal case attends the Court 
to give evidence and the Court directs the complainant 
to pay the witness a certain sum as his expenses, if 
such sum is not paid the witness is entitled to recover 
it from the complainant by a civil suit. [p. 489, col. 2.) 

Suhrawardy, J—Section 544, Or. P. O., does not 
empower a Court trying acomplaint to order pay- 
ment of diet money of witnesses produced before it by 
the parties. Therefore, such money cannot be ře- 
covered under s. 547, Cr. P. C., but it can be recovered 
by the witness in a civil suit. [p. 489; col. 1.) 

Rule against the judgment of the Munsif, 
Bolepur, dated the 27th March 1923. 

Babu Mohes Chandra. Banerjee, for the 
Petitioner. . da ae , Pos 

Babu Surendra Nath Ghosal, for the Op- 
posite Party, 

JUDGMENT. | , 

Suhrawardy, J.—This Rule arises 


(90 I. ©. 1925) 


out of a suit brought. by the plaintiff for 
recovery of a certain amount due to him 
on account of the diet expenses allowed to 
him by the Criminal Court in a case in 
which the defendant was the complainant 
and the plaintiff was cited as a witness on 
his hehalf. The Munsif of Bolepur exercis- 
ing Small Cause Court jurisdiction decreed 
the suit. 

An objection is taken before us that the 
Small Cause Court Judge had no jurisdic- 
tion to take cognizance of the suit under 
the Provincial Small Cause Courts Act and 
it is based mainly on s. 547, Cr. P. ©. The 
facts are as follows:—The plaintiff was 
cited as a witness on behalf of the defend- 
antin a certain criminal case in which the 
defendant was the complainant. The plaint- 
iffapplied to the Court that he might be 
allowed the amount incurred by him as 
expenses for attending the Court on behalf 
of the complainant. On that petition the 
learned Sub-Divisional Officer passed the 
following order: “Complainant to pay.” 
The sum allowed was Rs. 16-106. On the 
date on which the above order ‘was passed 
the complainant paid Rs.5. The plaintiff 
has now sued for the balance of Rs. 11-10-6. 

It is argued on behalf of the petitioner’ 
that the only remedy open to the plaintiff 
was to request the Criminal Court under 
s. 547, Cr. P. C., to recover this amount as if 
it was a fine. In my judgment, that section 
does not apply. It provides that any money 
(other than a fine) payable by virtue of 
any order made under the Code............... 
shall be recoverable as if it were a fine. 
The learned Vakil for the petitioner has 
failed to point out any provision in the 
Code under which this order of payment 
of diet money to a witness on the side of 
the prosecution was made. He has fallen 
back upon s. 544, Cr. P. C., and contends 
that the order might have been made under 
that section. But that section deals with an 
altogether different state of things. It 


empowers the Court to order that the ex-~ 


penses of the complainant and his witnesses 
should be paid by the Government under 
circumstances that may be considerec 
proper by the Court. It does not empower 
the Court trying a complaint to order pay- 
ment of diet money of a witness produced 
before it by the parties. That power is 
vésted in the Court under the general rules 
of the High Court. Itis, therefore, clear 
that the money in suit is recoverable by the 
plaintiff and that a suit may be brought 
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for that-amount unless the petitioner shows 
any authority to the contrary which hehas 
failedto do. It is not contended that it ° 
offends any rule of public policy nor is it 
shown how the Civil Court loses its 
ordinary jurisdiction to entertain a suit 
for recovery of money payable by the de- 
fendant and which cannot be recovered in 
any other way. Some lightupon this matter 
may be obtained from the decision of this 
Court in the case of Nemai Chundra Ghose 
v. Ajahar Chowdhury (1). I do not think 
that there is any substance in this Rule. 
It must accordingly be discharged with 
costs. We assess the hearing-fee at one 
gold mohur, 

Page, J.—I agree. I do not think it 
necessary in this case to go the-length of 
laying down any general proposition of 
law as to the alleged right of a witness in 
a criminal case to obtain travelling ex- 
penses from the complainant because in 
this case it is perfectly clear from the 
judgment that the complainant, who is now 
the defendant, arranged with the plaintiff 
that the plaintiff should give evidence in 
the suit. Pursuant to that agreement the 
plaintiff attendéd the Court and a certain 
order was made by the Court that the 
complainant should pay to the plaintiff a 
certain sum. A part of that sum was im- 
mediately paid but the rest has not been 
paid. In these circumstances I, speaking 
for myself, without deciding any question of 
law of a general nature, in the circum- 
stances of this case, think that there is nọ 
substance in the application. The Rule is, 
ther Ao discharged. 


Rule discharged. 
Gd) 8'0. W.N. 178. 


PATNA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 943 AND 950 oF 1922. 
May 8, 1925. - 
Present:—Mr. Justice Kulwant Sahay. 
GOBINDA BAURI AND oTHERS— 
PLAINTIFFS—-A PPELLANTS 
versus 
KRISTO SARDA R—DEFENDANT 
— RESPONDENT. 
Chota Nagpur Tenancy Aet VI of 1908), ss. 89, 
189, 258—Suit to recover possession of oceupancy hold: 


i 
i 
| 


18 


- povise by Settlement Qjfficer—Suit to set aside order, 
whether maintainadle—Ghatwali lands—Occupancy 
rights, whether can be acquired. 

*Saction 139 of the Chota Nagpur Tenancy Act con- 

templates a case where the. relationship of landlord 

and tenant is admitted to exist between the parties. It 
do2s not contemplate cases where there is a dispute as 

regards title. [p. 491, dol. 1.] : h 

"A suit to recover possession of an occupancy holding 

on the allegation that the defendant denies the tenancy 

right of the plaintiff and has been assorting that the 
plaintiff has no right in the land in suit is not cogniz- 
able by the Deputy Commissioner wider s. 139 of the 
Chota Nagpur Tenancy Act. The relationship of land- 
lord and tenant.not.being admitted, the section does 
not operate as a bar,to the maintainability of the suit 
in the Civil Court: {ibéd.] Sas 

All orders whether by khanapuri officers or by 
Attestation Officers‘have tobe mado during the pre- 
paration of the draft. Record of Rights and all such 
prdexs passed hefore final publication of the Record of 

“ Rights are-subject to revision under the provisions of 
s 89 of the Chota Nagpur Tenancy Act. Where an 
order made by an Attestation Officer before the final 
publication of the Regord of Rights has been revised 
‘by the Settlement Officer under s. 89, the order is 
final and has the force and effect ofa decree ofa 
Civil Court and s. ‘ 
suit in the Uivil Court’ to set aside the order. 

wi. h G : 
nee rights cannot be acquired in 
lands. (p. 492, col. 2.]; 7 

Upendra Nath Hazna v. Ram Nath Chowdhury, 33 
°G, 630 and Mohesh Maghi v. Pran Krishna Mandal, 1 
O0, L. J. 188, relied on. |. fed 
- Appeal from a decision of the Officiating 
Subordinate Judge, Manbhum, dated tlie 


98rd June 1922, reversing that of the Munsif 


[p. 492; 


ghatwali 


Wirst Court, Purulia, dated the 24th 
January 1921. | . 


Mr. A. K. Roy; for the Appellants. 7 
~ . Messrs. A. B. Mukherji and B.B. Mukherji, 
for the Respondent. ` 

JUDGMENT: —These two appeals are 
by the plaintiffs and arise out of two suits 
brought by themi for declaration of their 
title and for recovery of possession of 
certain lands set! out in the schedules 
attached to the pldint.. Their case was that 
the lands in dispute formed ihe ancestral 


jote jamai right ofthe plaintiffs and that 


the defendant, who is the ghatwal of the 
village: where “the lands are situated, 
forcibly dispossessd them in Agrahayan 
1327 B. S. and that, therefore, they claimed 
recovéry: of possession on adjudication of 
theirtitle to the land. wer 
The defence of ‘the defendant was that 
the Civil Court had no jurisdiction to- en- 
tertain-thé suit and that the Suit was triable 
in the Court of the Deputy Commissioner 
‘alone; that. the suit was barred. by limita- 
“tion; that thé -plaintiffs ‘hyd: no-raiyatt-in- 


|| 
` 
! 
I 
i 
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4 pa x 
ing Deniäl” of title by defendint—Suit,- whether - 
cognizable by Civil Court—Order of Attestation Oficer - 


958 of the Act operates to bar a- 
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terest in the lands;:that the said: lends 
were granted to the ancestor's of the plaint~ 
iffs by way of maintenance and that on the 
death of the maintenance holders the de- 
fendant had resumed the lands and taken 
possession thereof; that during the settle- 
ment operations the plaintifs tried to take 
possession thereof as tenants but that by 
an order of the Deputy Commissioner pos- 
session had been delivered to the defendant 
with the aid of the Police. It was con- 
tended that the suit was barred under the 
provisions of s. 258 of. the Chota Nagpur 
Tenancy Act, , 
- The learned Munsif who tried the suit 
held that the plaintiffs were raiyats. with 
occupancy rights of the lands- in dispute; 
that the suit was maintainable in the Civil 
Court, that it was not barred by s. 258 of 
the Chota Nagpur Tenancy Act; that’ the 
plaintifis were in possession of the lands 
till they were dispossessed by the defend- 
ants through the help of the Police in 
Agrahayan 1827 B. S., that although the 
lands in dispute were situatedin a ghat- 
wali village yet the plaintiffs could acquire 
occupancy right-in the ghatwali lands. He 
_believed the receipts for rent produced by 
the plaintiffs and decreed the suits ‘for 
recovery of possession,- -> 

On appeal by the defendant the, learned 
Subordinate Judge has set aside the decrees 
passed by the Munsif, He has held that 
the suit was barred under the provisions 
:of s. 258 of the Chota Nagpur Tenancy Act 
aud that- the plaintiffs had no right as 
raiyats in the lands in dispute. He further 
held that the plaintiffs could not acquire 
occupancy right in ghatwalz lands. | He 
has accordingly dismissed the suits. 

“The plaintiffs have come up in second 

appeal to-this Court. A Ni 

At the hearing of the appeals a prelimin- 
ary objection was taken on behalf of the 
respondent to the effect that the snit was 
not maintainable in the Civil Court. The 
learned Vakil relied upon the provisions of 
s. 139A of the Chota Nagpur Tenancy Act, 
and he contended that the suit being one 
‘for recovery cf possession by a tenant 
against his landlord on the allegation that 
the plaintiffs-as tenants ‘had been unlaw- 
‘fully ejected by their landlord their proper 
‘remedy. was-by én -application or a”syit 
‘under cl. (5) of s:.139 ofthe Chota; Nagpur 
‘Yorancy Act-and under-the provisions of 
“5, 189A of the Act the Civil Court: bad’ no 


“jurisdiction -to` entertain’ the suit. ~The 
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objection, in the form it has been taken; 
here does not appear to have been tak en 
in the Court below; moreover it is not a 
‘preliminary objection ‘io the hearing of 
the appeal but an objection on the merils 
of the case relating to the jurisdiction of 
the Civil Court fo entertain: the suit. 
Having regard, l.owever, to the frame of 
the suit 1 am of opinion that this objection 
isnot sound. Section 139 provides that 
certain suits and applications shall be 
cognizable by the Deputy Commissioner 
and shall be instituted and tried or heard 
under the provisions of the Chota Nagpur 
Tenancy Act and shall not be cognizable 
in any other Court except as otherwise 
‘provided in the Act; and cl. (5) -of the 
section enacts that all suits and applica- 
tions to recover the occupancy or posses- 
sion of any land from which a tenant has 
‘been unlawfully ejected by the landlord 
or any persen claiming under or through 
‘the landlord is one of the suits which is 
so cognizable by the Deputy Commissioner. 
This section contemplates a case where 
the relationship of landlord and tenant is 


admitted to exist between the parties; it docs. 


not to my mind contemplate cases where 
‘there is a dispute as regards title. In the 
present case the relationship of landlord 
‘and tenant is not admitted; the plaintiffs 
-expressly. stated in their ‘plaint that the 
defendant denied their tenancy right and 
that he has been asseiting that the plaint- 
iffs had no right to the land i in sult, There 
was a specific piayer in the plaint for 
an adjudication of the -plaintiffs’ title as 
occupancy ratyats of the land. Such a 
suit, in my opinion, was not cognizable by 
the Deputy Commissioner, and s. 139 does 
not operate as a bar to the maintainability 
of the suit.in the Civil Court. 

As regards the bar of s. 258 of the Chota 
Nagpur Tenancy Act the facts appear to be 
„as follows:—One Manu Bauri had-tive sons. 
The eldest son was Haru .Batri-who was 
.the-father of the defendant Krishna Sardar. 
The second son was Nafar Bauri who was 
the-ancestor of the plaintiffs in Suit No. 986 
which gave. rise to S. A. No..950. 1 Fhë third 
was Gokhul Bauri the father of the plaint- 
ffs in Suit No. 985 giving rise to BA. No. 
943. The remaining two goiis were Gopal 
-and, Mansaram. ‘According to- thè“ plaint- 
iffs ‘their. ancestors first- came aud began 
to -live in ‘village Dhakya and acquired 
“lands -there as tenants, .Manu ‘and -his 
eldest son* Haru subsequently” became giat- 
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wals cf the village; but before the acquisi-. 
tion of the ghatwali interest, the plaintiffs 
assert that their ancestors had already ac- 
quired raiyati interest in the lands. Dming 
the khanapuri operations the plaintifis 
were first recorded as tenants of the lands 
in dispute under the defendant; but, sub- 
sequently, during attestation proceedings 
the names of the plaintifis were removed 
from the category of tenants and recorded 
in the remarks column as being in posees- 
sion of the lands with the share of rent and 
cess payable by them, The defendant there- 
upon went to the Députy. Commissioner of 
Manbhum and complained that he was. tlie 
ghatwal ofthe lands in dispute and ‘that 
he had been wrongfully dispossessed by 
his relations, namely, the present plaintiffs, 
and asked him for help to recover . posses- 
sion of thelands. The Deputy Commis- 
sioner by his parwana dated the 16th July 
1920 directed ihe officer-in-charge of. the 
Police station to oust ‘the plaintiffs from 
the plots in dispute and to put the de- 
fendant in formal possession thereof. The 
defendant accordingly with the help of 
the Police obtained possession of the lands 
in dispute and the plaintiffs were thus dis- 
possessed therefrom. The defendants there- 
after went before the Settlement Officéry? 
The learned Settlement Officer. by bis 
order dated the 3lst January 1921 direct- 
ed that the possession of the -plaintiffs in 
respect of the lands in dispute in thè. 
khafianas made under orders of ‘the At- 
testation Officer be cancelled, This last 
order of the Settlement Officer purports to 
be under s. 89 of the Chota Nagpur Ten- 
ancy Act, and itis contended that under 
s. 250 of the Act no suit can be entertained 
in any Court to vary, modify or ‘set. aside 
either directly or indirectly any decision, 
order or decree of the Deputy Commis- 
sioner or Revenue Officer in any suit, ap- 
plication or proceeding under s. 89 of the 
Act except on the ground of fraud or want 
of jurisdiction, and that every such deci- 
sion, order or decree has the force and 
effect of adecree of a Civil Court in a 
suit between the parties and subject to the 
provisions in the Act rélating to appeals, 
the order is final. The learned Munsif 
came to the conclusion that the order of the 
Settlement Officer dated the 31st of January 
1921 was not an. order under s. 89-of the 
Act inasmuch as s. t9: pre-supposes ,a 
proceeding under ss. 83, 83. or.86 of the 
‘Act, dnd as there was‘no ‘proceeding under 
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any. of these sections prior to the order of 
the 3lst of January 1921 and, therefore, 
according to the Munsif the order purport- 
ing tobe under s. 89 was ultra vires and 
without jurisdiction and that section did 
not apply to the present case. The learned 
Subordinate Judge, however, has held that 
there was nothing in the record to show 
that there was no previous case under s. 
83 but that even if it were so, it would 
make no difference inasmuch as by the 
Amending Act VI of 1920 (Bihar and Orissa) 
any entry in the draft Record of Rights can 
be revised by the Revenue Officer if ap- 
plication be made to him within 12 months 
from the making of the entry. He was 
of opinion that the entry made by the order 
of the Attestation Officer was an entry 
made in the draft Record of Rights within 
the meaning ofs 89, and that, therefore, 
the Settlement Officer had jurisdiction to 
revise that entry under the provisions of 
s. 89 of the Act-and, therefore, s. 258 which 
provides that such an order of revision 
will be final and shall have the force and 
effect of a decree of Civil Court operates 
as a bar to the present suit. In my opinion 
the view taken-by the learned Subordinate 
Judge appearsto be sound. The order of 
the Attestation Officer must be taken to 
be an order under s. 83 of the Act. All 
orders whether by khanapuri officers or 
by Attestation Officers have to be made 
during the preparation of the draft Record 
of Rights and all such orders passed before 
final publication of the Record of Rights 
are subject to revision under the provisions 
of s. 89 of the Act. Itiscontended that 
the Revenue Officer can revise the entries 
in the draft Record of Rights within 12 
months from the making theréof and in 
this case there is nothing to show whether 
the order of the 3lst of January 1920 was 
made within 12 months of the order of 
the Attestation Officer. Now, it must be 
presumed that the Revenue Officer acted 
regularly and if the bar of 12 months as 
provided in s. 89 is to be availed of, it 
has to he shown by the party pleading 
such bar that there was a bar of limitation 
and that the order had been passed beyond 
12 months. There is nothingin the record 
to show that this was the case. The present 
suit, therefore,- was barred under s. 258 
of the Act. ; 

Having regard to the suit being barred 
‘by s.. 258 the other points raised in the 
appeal do not really arise, As regards the 
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title set up by the plaintiffs the learned 
Subordinate Judge has come to the finding 
that there was absolutely no evidence on 
the record to show that the ancestor of 
the plaintiffs had acquired any tenancy 
right before the acquisition of the ghatwal ` 
interest. He finds on a consideration of 
the evidence that the lands in dispute were 
held by the ancestor of the plaintifis by 
way of maintenance;. and that after the 
death of the maintenance holders the de- 
fendant, who isthe ghatwal, was entitled 
to take khas possession of the lands. He more- 
over finds that the rent receipts produced 
by the plaintiffs were not genuine doct- 
ments and there was no relationship of 
landlord and tenants between the parties. 
These are findings of fact which are cón- 
clusive in this second appeal. ` : 

As regards the question as to whether 
occupancy rights can be acquired in ghat- 
wali lands the cases relied upon by the 
Subordinate Judge support his contention. 
In Upendra Nath Hazra v. Ram Nath 
Chowdhury (1), it was held that occupancy 
rights could not be acquired in ghatwali 
lands. Thesame view was taken in Mohesh 
Majhi v. Pran Krishna Mandal (2). The 
cases relied upon by the Munsif do not 
relate to ghatwalt lands but to chaukidart 
chakran lands and have no application to 
the present case. f 

The appeals must he dismissed with costs. 

Z. K. Appeals dismissed. 

(i) 33 0, 630, 

(2) 1 C. L. J. 188. 


CALCUTTA HIGH COURT. 
APPEAL FROM ee Decree No. 73 oF 
1 


March 16, 1925. 


Present:—Justice Sir Hugh Walmsley, KT., 


and Mr. Justice Mukherji. 
MOHAMMED KAMIL AND OTHERS— - 
PLAINTIFFS-—APPELLANTS 


= versus ` 
Haji HEDAYETULLA~—DzFEnpanT— 
RESPONDENT. = 
Receiver, remuneration of—Partiership—Partner, 
whether can carry on business privately—Liability to 
account for profits öf business cařrièd on private. 
By consenting to act without remuneration so fur 
as the keeping of the firm's accounts are concerned, 
a Receiver does not forego his right to such remunera- 
tion as he would bé entitled to for managing and 
carrying on thé business. [p. 493, col. 2.] 


[90 I. C. 1925] 

Unless expressly restricted by agreement, a 
partner may carry on another business privately so 
long as it dues not compete with and is not connected 
with the business of the firm and so long as he does 
not represent it to be the business of the firm. A partner 
isnot bound to account for the profits of'a non-com- 
peting business even though he may be enabled to 
push the private trade better than would otherwise 
be the case, by reason of his connection with the firm. 
[p. 495, cols. 1 42.) | h 

Appeal against a decree of the District 
Judge, Birbhum, dated the 20th of May 
1922. 


Babus Jogesh Chunder Roy and Probodh. 


Chunder Kar, for the Appellants. 
Messrs, S. C. Roy Choudhury, M. A. S. M. 
Akram and Syed Nashim Ali, for the Re- 


spondent. 
JUDGMENT. 

Mukherji, J.—This is an appeal pre- 
ferred by the plaintifis from a final decree 
passed bythe District Judge of Birbhum 
in a suit for dissolution of partnership, for 
partition of partnership properties and 
for accounts. A preliminary decree was 
passed by the learned Judge directing 
accounts to be taken from the llth October 
1913 up to the 3rd .August 1915, and declar- 
‘ing the shares ofthe plaintiffs and the 
defendants therein as being a half and 
half respectively. On’appeal preferred by 
the plaintiffs a direction was inserted in 
the decree by this Court that the accounts. 
were to be taken ofthe business also from 
the 3rd August 1915 to the date of the 
final decree and making all just allowance 
including fair remuneration to be allowed 
in. favour of the defendant for managing 
the business and that the profits for that 
period will be divided in the same shares 
as mentioned before. ‘The deciee passed 
on appeal as aforesaid was carried on appeal 
to the Privy Council, but the said appeal 
was dismissed. In accordance with the 
aforesaid directions the usual investigations 
were held andthe final decree that was 
ultimately passed is the subject-matter of 
this appeal. | 

The first ground urged on behalf of the 
appellants is that in calculating the profits 
of the business for the period from the 
8rd August 1915 to the date of the final 
decree no remuneration should have been 
allowed tothe defendant for the period 
during which hé acted as Receiver appointed 
by the Court in respect of the partner- 
ship, and further that forsuch period for 
which he may be allowed remuneration, 
what has been awarded to him is excessive, 
As regards the first branch of this conten- 
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tion the position is this: The defendant 
was appointed Receiver on the 23rd Septem- 
ber 1916 on the principle that “if the Court 
on being applied to for the appointment 
of a Receiver thinks that a proper case 
for such appointment is made, and the 
party actually carrying on the business 
has not been guilty of misconduct so as to 
render it unsale to trust him, the Court 
generally appoints him Receiver without a 
salary”. The learned District Judge found 
that the defendant was not guilty of any 
act of bad faith and was actually carrying 
on the business and being of opinion that 
the business would suffer if a stranger were 
appointed on a fixed remuneration, appoint- 
ed the defendant as Receiver without 
remuneration as he was willing to act 
on that condition. The defendant deposit- 
ed Rs. 5,000 as security and accepted 
the appointment. It is said that as the 
defendant consented to act as Receiver 
without remuneration he should get no 
allowance for managing the business. It 
appears, however, that the learned Judge 
did not pass any order interfering with 
the managment of the business and the 
business continued to be carried on as 
before by the defendant. The terms of 
the defendant's appointment as Receiver 
limited his acts as such to the keeping of 
the assets and profits and accounts of the 
business and submitting proper accounts 
thereof. By consenting to act as Receiver 
without remuneration, the defendant did 
not forego his right to such remuneration 
as he would be entitled to for managing 
and carrying on the business, Moreover, 
this objection, if it had any substance, 
would have been put forward when this 


_Court expressly directed by its decree 


dated the 27th January 1921 that the 
defendant should get all just allowance 
including fair remuneration for managing 
the business. It should be remembered 
that at that date the defendant had been ` 
acting as Receiver for about 15 months. 
The-second branch of this contention rests 
upon the statement made by the defend- 
ant in his written statement that if Fazil 
the father of the minor plaintiffs, or the 
defendant would personally conduct the 
business of the shop, the condition was 
that he would get Rs. 10 as diet money 
and expenditure, and also upon the evi- 
dence of the defendant to the same effect. 
In support of this contention reference is 
also made to the defendant's evidence that 
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after. the death, of Fazil the shop was in 
chargé of one !Abdul Rauf who usel to 
get. Rs, 55 or Rs. 60 a month as salary. 
The arrangement between the two brothers 
which obtained at atime when they joiutly 
_ worked for thé business, or the salary 
paid to a servant for doing the ordinary 
works in a shop can hardly be a criterion 
for determining the amount of re- 
muneration that should he allowed to a 
surviving partyer who employs all his 
energy, ‘skill ahd experience for carrying 
it on. The Odmmissiouers ‘fixed his re- 
muneration at 25 percent. of the profits; 
the learned Judge has increased it to 6- 
annas in the rupee. The reason given by 
him for the variation is that when the shop 
was originally star ted the capitalist partner 
used to get at first 4 annas in the rupee and 
-afterwards 3annas in the rupee and the 
minor abina after the death of Fazil, 
were more or less in the position of capitalist 
partners. While on the one hand the 
reasons given | for departing from the 
conclusions of the Commissioners may not 
be véry cogent, on the other hand it cannot 
be said that the variation is an altogether 
unreasonable one. The remuneration as 
allowed by the ‘learned Judge works out 
at the rate, roughly of Rs. 150 a month, 
which cannot, in the circumstances of the 
case, be considered as altogether unreason- 
able or ape 
The-next ground of objection is to the 

effect that the assessment of profits has not 
been made on the basis of or in proportion 
to the assets which the respective parties 
‘had in the partnership in- the different 
years. It is pointed out that the defend- 
auf withdrew from time to time large 
sums of money and on some- occasions his 
withdrawal had.the effect of taking out of 
the partnership. all the assets that he had 
put in. This argument is based upon an 
examination of ‘the statement of profits as 
made by the ‘Commissioners, and ‘dated 
the 9th and 14th May 1922..lt is true 
that at first sight an inspection of the 
statements leads tothe same conclusion. 
On aclose examination of them, however, 
it is clear that if the profits and respective 
shares of the parties therein are 
taken into. account, the withdrawals 
‘made by the defendant were well within 
_the amounts which would he due to him 
as profits, ‘and ‘that atno time would the 
* amount of money belonging tothe defendant 
. and available to the partnership be less 
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than the money whieh the minor plaintiffs 
had in the partnership. The learned Judge 
pains to demonstrate. 
it in his judgment and he has made the 
calculations up to a certain point. The 
respondent has pursued the calculations 
up to the date-of the final decree, and 
we are satisfied that the cone sJusion, is 
correct. In fact, as the learned Judge has 
pointed out in his judgment, this argument 
though originally pressed, was ultimate- 
ly abandoned as the.calculations showed. 


‘that the plaintiffs were ata disadvantage 


as a result thereof, 

The third contention ‘put forward on 
behalf of the appellant is to the effect 
that the defendant was carrying on other 
and rival businesses to the: prejudice of 
the partnership in suit,’ and that the 
profits of those concerns should have been 
taken into account. The precise nature of 
this objection as formulated before ~ the 
learned Judge was that these businessés 
were started by means ofthe monies belong- 
ing to'the partnership and the plaintifis, 
therefore, are entitled to a share in the 
In this 
‘Court the objection has been slightly varied; 
and it has been urged that the defendant, 
without the consent of the other partners, 
carried on businesses of the same nature 
and competing with that.of the firm, and 
must, therefore, account for and pay over 
to the firm all profits made by him in 
such businesses and he must also make 
compensation to the firm for any loss 
occasioned thereby. The argument is 
founded upon the evidence that out of the 
withdrawals made by the defendant, loans 
were given by him to persons, some of 
whom are his close relations, a son and 
a nephew for carrying on businesses of a 
similar nature andone of these businesses 
was located inthe town of Suriitself where the 
partnership business in suit was carried on, 
Now this objection in this latter form was 
not put forward at any of the earlier stage 
of tho suit, andit is clear from the order 
of this Court passed on the 8th. August 
1921 01 the application made by the plaint- 
ifs for further directions thatit was in 
the contemplation of the Court that “there 
may be some controversy.as to whether 
a particular business hasor has not been 


_carried on with money which would lave 
“belonged to Fazil if‘accounts had been 


taken on the 3rd August 1919". Upon 


. the finding of the learned J udge that the 
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‘ withdrawals made-by the defendant were 


‘well within the amount of profits which. 





accrued to the defendant's share—a finding 
which we endorse—no question can rise as 
‘to the monies lent as aforesaid belonging to 
‘ Fazil's share, assuming that Fazil was alive 
„atthe dates of these loans. The controversy 
contemplated by this Court’s order referred 
to above cannot, therefore. arise. As to 
the other contention noted -above there 
‘are no materials upon which it may be 
“held that the other- businesses were busi- 
nesses of a rival or competing nature or 
were such as would justify accounts being 
_taken of their -profits in determining the 
tights and liabilities of this partnership. 
“The defendant was not cross-examined 
as to these matters when he was in the 
witness-box. After his evidence was com- 
pleted the plaintiffs applied on the 20th 
July 1921 for directing the Commissioner 
to take -the accounts of the different busi- 
nesses mentioned therein. lt was not 
possible for the learned Judge to accede 
to the prayer at that stage as nothing had 
been established till then which would 
justify the assumption that the defendant 
was liable to account to the plaintiffs “for 
the profits of those businesses. The defend- 
‘ant. was examined before the Commis- 
sioners in October 1921 and his cross- 
examination after a certain stage appears 
to have been given up. ‘Thereafter, to- 
‘wards the end of December 1921 an attempt 
was made by the plaintifis to get the 
defendant into the witness-box again in 
_ order to cross-examine him further, but 
it failed. Judging from the various orders 


` that were passed in respect of this matter, 


„it cannot be said that the plaintifs were 
_ entitled tohave a further opportunity of cross- 
, -examining the defendant In our opin- 
ion, there are no materialson the record 
_ upon which we can- reasonably hold that 
the profits of those other businesses should 
be ‘taken into account in determining the 
“abilities under the partnership. | 
The mere facts that there were similar 
businesses in which the defendant was 
interested is not’ enough to justify the 
‘profits of those businesses being brought 
into the accounting. Unless “< expressly 
restricted by agreement, a partner may 
carry on auother business privately, so 
long as it does not compete with and is 


not connected with the business of the firm . 
and so long as he does not represent it to be - 


- . the business of the firm. He is not bound 


< MOBAMMED KAMIL V. HEDAYETULLA,. <~ 
‘to account for the profits of anon-competing 


‘ifs objection which 
“these items is that these items have been 
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business, even though he may be enabled 
to push the private trade betier -than 
would otherwise be the case, by reason of 
his connectiun with the firm, 

“The nexé objection relates to certain 
items in the accounts which are referred 
to in objections Nos. 5, 6, 9, 12, 17, 20.and 
Zlassct ontin the Report of the Commis- 
sioner dated the 9th July 1919. The plaint- 
is common to all 


entered in the accounts’ as being monies 
taken by the defendant or his oflicer Abdul 
Rauf to Calcutta for the purchase wf goeds 
but no vouchers or details are forthcoming 
as to the goods purchased out of those 
monies, ‘The explanation offered by’ the 


` defendants as, to these items generally is 


that both the pariners had implicit con- 
fidence in each other and that though 
some. notes of such purchases were kept 
they are not exhaustive. This explanation 
has been accepted by the learned Judge; 
and in view of the fact that during the 
period under account: Fazil also tock 
from time to time about Rs. 48,000 to 
Calcutta for purchasing goods for the 
shop and in no case detailed or full 
accounts of the purchases made by him 
are to be found in the books, the expla- 
nation, in our opinion, has heen rightly 
accepted. As to the last of the aforesaid 
items the further objection of the plaintiffs 
is directed to the amount of Rs. 750 which, 
according to the Commissioner, would be | 
due to the credit. of-fhe plaintiffs as the 
resnlt of a -double entry incorrectly 
made, but which has been disallowed by 
the learned Judge. The learned Judge has. 
gone very fully into the matter, and the 
respondent has satisfied us that the learned 
Judge is right. in his conclusion that 
having regard to the manner in which 


` thé accounts used to be kept the fact of 


a double entry, if any, does not matter, 
for Fazil was well enough at the time 
to know and see what money was actually in 
the shop atthe time. . y 

The last objection of the defendants is 
directed against the order’ passed by the 
learned Judge .as regards thé costs. The 


‘order of the learned Judge proceeds ‘on - 


the ‘basis thatthe plaintiffs need not . have 
iustituted the suit, that . the. objections 
preferred by them were: altogether frivolous 
and that they, protracted’ the pfoéseddings 
before the Commissioners‘and unnecessaxily 
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delayed matters challenging every expla- 
nation and statement of the defendant and 
putting him to strict proof thereof and 
thereby causing him extremeinconvenience, 
harrassment and pecuniary loss. We have 
considered the matter very carefully and 
we share in the view taken by the learned 
Judge of the plaintiffs’ conduct in connection 
with the suit. We think ifthe plaintiffs 
had exhibited a little more of the spirit 
of tolerance, a good deal of the proceedings 
could easily have been avoided. We do 
not agree with the appellant’s contention 
that a suit was absolutely necessary merely 
because there was no adjustment of accounts 
before the death’ of Fazil. Those res- 
ponsible for the institution of the suit 
could very well have inspected the accounts, 
of which the defendant does not appear 
to have made any secret at any time, and 
if they had done so, this litigation perhaps 
would not have been necessary. The 
conduct of the respondent in depositing 
in 1916 an amount of Rs, 8,200 for the 
benefit of the minor plaintiffs is certainly 
praiseworthy, and we are not satisfied that 
there was at any time a refusal or failure 
on his part to disclose the accounts, such 
accounts as he had of the business, for 
the inspection of the plaintiffs. 

The grounds urged in support of this 
appeal all fail, and. the appeal, therefore, 
must be dismissed with’ costs. 

Walmsiey, J.—I agree. 

Z. K, Appeal dismissed, 


pn 


MADRAS HIGH COURT. 
Srconp Oivitn APPEAL No. 1124 or 1923, 
February 26, 1925. 

Présent :—Mr. Justice Phillips. 


NARASIMHA OHARYULU AND ANGTHER— 


DEFENDANTS—APPELLANTS 


VETSUS 
Sowcar Lodd GOVINDOSS KRISHNA- 
DOSS VARU AND aNoTHER-——PLAINTIFFS 
— RESPONDENTS. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, cl. 13-—Civil Procedure Code (Act V of 1908), 
s. 102—Suit for rent and cesses, nature of—Appeal, 
second, whether lies. 

Where cesses have been paid as part of the rent, a 
suit to recover them does not fall within cl. 13 of 
Sch. IT to the Provincial Small Cause Courts Act and 
the suit is consequently of thé nature of a small cause. 
Where ‘the value of ‘such & suit is less than Rs. 500, 
a second appeal would not be competent. 


NARASIMMA CHARYULU V. GOVINDOSS KRISHNADOSS, 


[90 I. C. 1995), 


Second appeal against a decree of thè 
Court of the Subordinate Judge, Chittoor, 
in A. S. No. 135 of 1921 (A. S. No. 534 of. 
1920 on the file of the District Court, 
Chittoor, preferred against that of the 
Court of the District Munsif, Chittoor, | 
in O. 8. No, 79 of 1920.) 

Mr. T. K. ineas kakaha 1, for the 
Appellant. 

Messrs. K. Rajah Iyer and V. Ramaswami 
Iyer, for the Respondents. 

J UDGMENT. —A preliminary objec- 
tion is taken that no appeal lies as the 
suit is of a small cause nature of a value 
less than Rs 500. Itis not disputed that 
this second appeal. deals only with a matter 
of a small cause nature, namely, a claim 
for jodi and road-cess which has been 
held by this Court to be similar to a 
claim for rent, but it is contended that in 
the Original Court, the plaintiff included : 
with his claim for rent a claim for a 
cess called Savari Nasar which is of the 
nature of the cesses mentioned in cl. 13 
of the Second Schedule of the Provincial 
Small Cause Courts Act IX of 1887. It does ` 
not appear from the plaint that any special 
claim was made for Savari Nasar but the 
claim was made for jodi, russums, ete., as 
mentioned in the adambadika account and 
this coupled with the evidence of P. W. No. 
1 would show that the claim was for rent 
including the ressums mentioned. ‘It has 
been held in Mullapudi Balakrishnayya v. 
Rathnavellu Chetti (1) which was approv- 
ed in Harischandra Deo v.. Narayana (2) 
that where cesses have been paid as part 
of the rent a suit to recover them does 
not fall within cl. 13 of the Second Sche- 
dule of the Provincial Small Cause Courts 
Act. Applying that decision to this case 
it would appear that this suit was one 
for rent which rent also included certain 
cesses. This would be a suit of a small 
cause nature and not of the character 
mentioned in cl. 13. The objection must 
be uphéld and the appeal dismissed with 
costs. 

V.N. Y. 

Z. K. 

(1) S. A. oer ya of 1899. 

(2) 24 M. 5 


Appeal dismissed. 


, 
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CALCUTTA HIGH COURT. fendant was raiyat and so was not liable 

APPEAL FROM APPELLATE Decree No. 1677 to be evicted. He held that if the case 
or 1923. was governed by the Bengal Tenancy Act 


April 30, 1925. 
Present :-—Mr. Justice Cuming. 
PRASANNA KUMAR DATTA—PLAINTIFF 
— APPELLANT 


VETSUS : 
KEDARNATH SAMANTA— DEFENDANT 
—RESPONDENT. 
‘Bengal Tenancy Act (VIII of 1885), s. 49—HE ject- 
ment—Raiyat . holding homestead land, status of-— 
Piren, rate tenant, whether can, grant permanent 
ease. ` 
A raiyat at fixed rate-of rent is competent to grant 
a permanent lease of the land. 
Amar Chand Roy v. Prasantia Dasi, 61 Ind. Cas. 
529; 25 O. W. N. 9, referred to. 
A lessee from a raiyat in respect of homestead land, 
if he holds other landsas a settled raiyat in the 
village, would hold the homestead land as a raiyat 


‘and would be protected from ejectment. 


Appeal against a decree of the Sub- 
ordinate Judge, Second Court at Howrah, 


dated the 21st of March 1923, reversing. 


that of the Munsif, First Court at Uluberia, 


` dated the 20th of August 1921. 


` 


Babu Mahendra Nath Roy, (with him 
Babu Kanaidhone Dutt), for the Appellant. 

Babu Rupendra Kumar Mitter (with him 
Babus Sisir Kumar Ghosal and Sadhan 
Chandra Roy Chowdhury), for the Respond- 


-ent. ; 


JUDGMENT. —In the suit out of which 
this appeal has arisen the plaintiff sued 
to eject the defendant on the ground that 
he was an under-raiyat and that he had 
served upon him notice to quit. 

The First Court decreed the suit. 

The defence of the defendant was that 


lie was not antunder-raiyat but a raiyat 


with a right of occupancy, the plaintiff 
being a tenure-holder. He also appears 
to have contended in his written statement 
that the holding in question was not an 
agricultural holding. The. Trial Court 
decreed: the plaintiff's suit holding that the 
plaintiff was an occupancy raiyat and the 
defendant an under-ratyat. On appeal the 
learned Subordinate Judge held that the 
land in question was governed not by the 
provisions of the Bengal Tenancy Act but by 
the provisions of the Transfer of Property 
Act and that the kabuliyat on which the 
defendant relied granted: a *permanent 
right, He further held that even if the 
land was not governed by the provisions 
of the Transfer of Property Act but by 
those of the Bengal Tenancy Act, the de- 
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the plaintiff on his own showing was a’ 
raiyat at a fixed rate of rent and, there- 
fore, he was competent to grant a perma- 
nent lease ofthe land in question ‘in view 
of the decision in the case reported as 
Amar Chand Roy v. Prasanna Dasi (1). 

On appeal the learned Advocate has con- 
tended that having regard to the defend- 
ant’s own plea his case was that he was 
an occupancy raiyat and, therefore,he could 
not be allowed on appeal to make out a 
case that this case was one governed by 
the Transfer of Property Act. With re- 
gard to thiscontention, I think, it is clear 
from the written statement of the defend- 
ant and also from the judgment of the 
Trial Court that it was a part of the de- 
fendant’s case that he did not hold 
the land in question as agricultural land. 
This, 1 think, is clear from para.. 5 of 
the written statement and also from the 
discussion ofthe Trial Court in its judg- 
ment. I do not, therefore, think that the 
case that the suit was governed by the 
Transfer of Property Act was made for the 
first time in appeal. . 

The next point taken by the learned 
Advocate is that the learned Judge is wrong 
in holding that if the Bengal Tenancy 
Act applied, the defendant was protected 
from ejectment. 

On the findings of fact of the lower 
Appellate Court I think this contention 
is not tenable. The lower Appellate Court 
has found that if the case is not govern- 
ed by the Transfer of Property Act, then 
the defendant has the status of a raiyat 
because he holds other lands in the village 
as a settled ratyat and in view of the 
decision in the case of Krishna Kanta 
Ghose v. Jadu Kasya (2). -I am of opinion 
that although with regard to the homestead 
land the lessor was a raiyat, the lessee, 
if he held other lands as a settled raiyat 
in the village would hold this homestead 
land as a rawat and would, therefore, be . 
protected from-ejectment. 

There isa third point too on which the 
plaintiff's case fails. The lower Appellate 
Court has found that the plaintiff on his 
own showing is a raiyat at a fixed rate 
of rent and, therefore, he was competent to 

(1) 61 Ind. Cas. 529; 25 0, W. N. 9 


af 28 Ind. Cas. 839; 190. W. N. 914; 210, LJ, 


at 
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grant a permanent lease of the lands in 
suit. On all these grounds I think it is 
clear that the plaintilf’s suit must fail. 
The result is that this appeal is dismiss- 
ed with costs. 
Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 55 or 1924., 
| February 6, 1925. 
Present :—Sir Victor Murray Coutts-Trotter, 
Kr., Chief Justice, and Mr. Justice Krishnan. 
ALBERT KARUNAKARAN STEPHEN— 
APPELLANT 


VETSUS 
Tur ADMINISTRATOR-GENERAL or 
MADRAS—Responpent. 

Will, construction cf—Devise in favour of wife— 
Estate taken.. 

An Indian Christian left a Will in the following 
terms:—‘T hereby give away tomy second wife all 
the moveable and immoveable properties I possess. 
After meshe should enjoy the said properties and 
she should at her death divide and give the same to 
the children of my deceased wife's daughter:” 

Held, that under the Will the widow of the testator 
got an absolute estate in the properties of the testator 
and not merely a life-estate coupled with a power of 
appointment. [p. 498, col. 2; p. 499, col. 2.] 


Appeal from an order of Mr. Justice 
Kumaraswami Sastriar, dated the 23rd 
April 1924, made in the exercise of Original 
Testamentary Jurisdiction ofthe High Court, 
in O. P. No. 179 of 1922, in the matter of 
the last Will and testament of Mrs, Annie 
Shungu Pillai deceased. , 

Mr. N. K. Mohana Rangam Pillai, for 
the Appellant. ; 

The Administrator-General, for the Re- 
spondent. 


JUDGMENT. 

Coutts-Trotter, C. J.—In this casea 
man called Shangu Pillai, who was an 
Indian Christian, left a Will, dated the 7th 
November 1903, which has been the subject 
of dispute as to its true construction. The 
material words are “I hereby give away to 
my second wife Annie Shangu Pillai all 
the moveable and immoveable properties I 
possess. After me she should enjoy the 
said properties and she should at her death 
divide and give (the same) to these three 
persons, namely, my first wife's deceased 
daughter Manoranjitamani Ammal's chil- 
dren (1) Samuel Rajarathnam (2) Alyert 


Karunakaran and (3) Penelope Padma aĉ: 

cording to the wishes of the aforesaid Annie 

Shangu Pillai“. It has been argued strenus 

ously before us and to a certain extent 

accepted by the learned Judgethat this is 

not an absolute bequest to the widow but 

is a mere life-estate coupled with a power 

of appointment. I personally, whenever I 
can, avoid holding that the technicalities 

of English Chancery practice about powers 

and so forth are to be imputed to Hindu 

testators who know nothing whatever about ` 
them and, as far as possible, I adopt a 

construction which will steer clear of rules 

of this kind with which the parties are 

totally unfamiliar. Itseems to me that a 

plain man interpreting the language ofthe 

Will in the ordinary way would say this 

was a gift to his widow with an expression 

of opinion that it would be desirable for - 
her to divide the property obviously in 
what shares she pleased. Nobody contends 
that definite shares were provided for in the 
Will for these three people. The words “ac- 
cording to the wishes of the aforesaid Annie 
Shangu Pillai", appear to me obviously to 
leave in her a discretion so that, if Samuel 
Rajaratnam or either ofthe others turned 
out to be unsatisfactory, the widow undoubt- 
edly on the true construction of this docu- 
ment would be justified in saying “you will 
not geta penny.” Then it is said that the 
language which she herself used implied 
that she thought she was acting under a 
power. I suppese the idea of the power 
was put into her head by Chelliah or John 
Stuart,a clergyman of the United Free 
Church Mission. I do not suppose they 
knew much more about powers than I do. 1 
find that although, as I say, she purported 
to act under what is described asa power, 
the language she used is quite categorical 
“T hereby bequeath the properties, that is, 
all the properties devised by Shangu Pillai 
and inherited by me from my late husband 
along with my own properties’, Who 
reading that language, if what was in her 
mind was relevant and material which I very 
much doubt, can come to any other con- 
clusion than that this woman believed that 
she had an absolute power to dispose of 
this property though no doubtshe would 
in all probability have endeavoured to res- 
pect the wishes of her late husband? In 
my opinion this is the most satisfactory 
solution of the case and the one which keeps 
us mostin the domain of realities and 
does not seek to apply technical rules of 
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construction which are well enough in the 
case of instruments drawn by professional 
people who know exactly what language is 
apt to express the rules of construction laid 
down inthe English cases to a Tamil docu- 
ment drawn by a person who knows no- 
thing of the rules or their application. 

This appeal fails and must be dismissed 
with costs. 

Krishnan, J.—I agree with the learn- 
ed Chief Justice that this appeal fails. I 
confess that I had some doubt in the begin- 
ning as to the interpretation to be put upon 
the Will. Butafter hearing the Adminis- 
trator-General for the defence, Iam quite 
clear that it is not possible to ‘hold on the 
construction of the Will of Shanga Pillai, 
that his wife got only a life-estate under 
it. The learned Judgesays that the words 
“should enjoy and should at her death 
divide and give” coupled with the fact that 
there are no words of absolute disposition 
in the Will suggest to his mind that the 
testator did not intend that his widow 
should do what‘she liked with the proper- 
ties. In the first place it seems to me that 
there is a misapprehension here because the 
opening words of the Will do amount to 
an absolute disposition in favour of the 
widow. It says: “I hereby give away tomy 
second wife all the moveableand immove- 
able properties I possess.” The use of the 
word “enjoy” in the second sentence does not 
connote tomy mind that the absolute estate 
given in the first sentence was cut down 
to a life-estate. Enjoyment of property is 
possible not only for a life-estate holder 
but also for an labsolute estate-holder. In 
fact both enjoy the property equally and,so 
far as enjoyment goes, there is no difference 
between the two. The absolute estate- 
holder will no doubt have powers of aliena- 
tion which the life-estate-holder will not 
have. Then there are the words “she should 
at her death divide and give to these three 
persons”. No doubt these words require 
some consideration; but I think that these 
words cannot be used as cutting down the 
absolute estate, for it is left entirely to the 
wishes ofthe lady under the Will, to give 
- as she liked. That seems to show that 
the matter was left entirely to her discre- 
tion and that there was no binding disposi- 
tion of the property in favour of the three 
persons named. Itis amere matter of re- 
commendation to the lady to do what the 
testator would have liked to be done with 
his property at the time of her death, 
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A case very similar to this has been cit- 
ed by the Administrator-General, In re 
Hamilton; Trench v. Hamilton (1), and Lord 
Justice Kay’ s observations there are quite 
apt and applicable to this case. There are 
no words here to show that the testator 
intended that the three persons named 
should get an estate subject to the exercise 
of a power by the widow. In fact itis not 
a case at all of any power of appointment. 
It is merely a case of absolute bequest to 
the widow with a recommendation to her, 
so far as I can understand, to deal with the 
properties in the manner mentioned which 
is not binding onher. The use of the word 

“power” by the widowin her Will is not 
important. The depositive words are "l 
hereby bequeath the properties devised by 
and inherited from my late husband along 
with my own properties in the manner fol- 
lowing”. It is only under the second Will by 
the bequest i in favour of the plaintiff that 
he can get any right to the properties, and 
as there isno bequest i in his favour of ‘the 
property now in dispute, house No. 27, . 
Venkata Maistry Street, he cannot possibly 
succeed, 

The appeal should, therefore, be dismiss- 
ed with costs. 

: v. 

` Appeal dioii, 


x a)» Ch. oe Ja Ch, 799; 12R. 355; 72 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1285 
oF 1923. 

July 9, 1925, 

Present:—J ustice Sir Ewart Greaves, Kr., 
and Mr. Justice B. B. Ghose. 
NEPALDAS MUKHERJEE—Dsrenpant 
No. 6—APPELLANT 


Versus 

PROBHAS CHANDRA MUKHERJEE 

AND OTHERS—PLAINTIFFS—RESPONDENTS. 

Hindu Law — Dayabhaga — Inheritance—Test— 
Spiritual benefit—Daughter's grandson, whether heir. 

The foundatioa of the theory of inheritance as pro- 
pounded in the Dayabhaga proceeds on the doctrine 
that only those can inherit who can confer spiritual 
benefit onthe owner whose property they claim to 
inherit. [p. 501, col. 1.] 

Gooroo Gobind Shaha v. Anand Lall Ghosh, 13 W. R. 
F. B. 49 at p. 59; 5B.L. R.F.B.15, and Digumber 
Roy aia! v. Moti Lal Padres. 9 O. 563; 12 
O. L. R. 201; 7 Ind, Jur 529; 4 Ind, Deo, (N, 8.) 1023, 
followed, 
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-A daughters grandson, being unable to confer 
spiritual benefit, isnot an heir under the Dayabhaga 
School of Hindu Law:. Nor does he become heir on 
the ground of propinquity, even if there is nobody 
alive who can confer spiritual benefit on the deceased 
owner. [p. 501, col. 1." 

Radharaman Chowdhuri v. Gopal Chandra Chakra- 

varty, 56 Ind. Cas. 122; 31 O. L. J. 81; 24 C. W. N. 316, 
distinguisned. F 
“ Appeal against a decree of the Subor- 
dinate Judge, Faridpur, dated the 24th 
January 1923, reversing that ofthe Munsif, 
Third Court at’ Bhanga, dated the 5th 
April 1925. M 

Dr. Jadu Nath Kanjilal and Babu 
Surendra Nath Das Gupta No. 2, for the 
Appellant. | 

Babus Suresh Chandra Talukdar ‘and 
Nibaran Chandra Samajpaty, for the 
Respondents. 


JUDGMENT.—This is an appeal by de- 
féndant No. 6 from a decision of the Subor- 
dinate Judge of the Second Court of Farid- 
pur reversing a decision of the Munsifof the 
Third Court of Bhanga. The suit was brought 
by the plaintiffs- for declaration of their 
fitle to and for possession of a certain plot 
of niskar land, plot No. 187 of the cadastral 
survey which was: in estate No. 1187. Some 
question was raised in the Courts below as 
to whether the property in dispute was 
niskar ‘or mal land of the estate but it has 
been found that: the-property is niskar and 
this is not questioned ‘in second appeal. 
The plots originalfy. belonged to one 
Raghumani Banerji. He died leaving a 
daughter Dakhina who had a son Purno. 
Purno died leaving him surviving three 
sons who are the plaintiffs in the present 
suit. Their case was that Dakhina succeeded 
to the property on the death of Raghumani 
and that on Dakhina’s death the property 
passed to her son. Purno and on his death 
to his sons, the present plaintiffs, Their 
case was that they had been in possession 
through their bhag tenants and that they 
have been dispossessed, The defendants or 
some of them were owners of the estate No, 
1187. As we have already stated they 
claim the land as-mal land of the estate. 
The case was only contested by defendant 
No. 6 who had purchased the land from the 
other defendants. Although the plaintiffs’ 
case was that Purno hadinherited after his 
mother, they had inherited from him, it 
turned out in the course of the case that 
Purno predeceased his mother Dakhina. The 
suit was dismissed by the First Court but 
the lower Appellate Court allowed the 
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plaintiffs to raise what is said to be afresh 
ease, namely, that although Purno pre- 
deceased his mother, Dakhina, the plaintiffs 
inherited the property as Dakhina’s heirs. 
The only question that arises in this 
appeal is whether under the facts and 
circumstances stated, namely, that Purno- 
predeceased his mother, the plaintiffs are 
entitled to claim the property as heirs- 
of Raghumani. The lower. Appellate Court 
has held that they were entitled and this 
is the proposition which is disputed before 
us. It is stated that in-no case: can the 
grandsons of a daughter inherit the-pro- 
perty as they cannot confer spiritual 
benefit on the original owner Raghumani 
and that the power to confer spiritual 
benefit is the only test of inheritance. In 
support of this proposition we were referred, 
first of all, to a passage in Mayne’s Bindu 
Law (8th Edition) page 706, s. 505 and also 
to a passage in Trevelyan’s Hindu Law 
(2nd Edition) page 410 where the learned 
author states that the daughter's son's son 
is not an heir according to the: Bengal 
School. Then we were referred to the 
actual test of the Dayabhaga in the ‘transla- 
tion by Colebrook, Ch. Il, s. 2, verse 
(ii) at page 159 where it is stated as 
follows: “It is the daughter's son who is 
the giver of a funeral oblation, not his son, 
nor the daughters . daughter for. 
the funeral oblation ceases with him” and 
in the analysis at p.IX it is stated that’ 
“in default of the widow the daughters 
inherit.” The daughter that is- barren or a 
sonless widow or female children, hence 
daughter's daughter and daughter’s- son’s 
son are not heirs being incompetent to 
confer spiritual benefit; and in 
support of the proposition that inherit- 
ance depends on the power to confér 
spiritual benefit and on this- alone 
we were referred to the Full Bench case of- 
Gooroo Gobind Shaha v. Anund Lall Ghose - 
(1). The passage relied on in the judgment 
of Mr. Justice Mitter is to the follwing 
effect: ‘‘Having shown by the preceding 
observations that the principle of spiritual 
benefit is the sole foundation of the theory 
of inheritance propounded inthe Daya- 
bhaga, we proceed to determine whether 
the particular claimant before us, namely, 
the son of a paternal uncle's daughter, is 
competent to confer any such benefit on the 
deceased proprietor. We are of opinion 


(1) 13 W. R, F. B. 49 at p. 69; 5B, L R. F, B, 15, 
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that he is, and we may add that this point 
was not even contested before us by the 
Pleader ‘for the respondent.” We think, 
therefore, that this passage clearly lays 
down the principle that the foundation of 
the theory of inheritance as propounded in 
the ‘Dayabhaga proceeds onthe doctrine 
that only those can inherit who can confer 
spiritual benefit on the owner whose 
property they claim to inherit. Similar 
authority is to be found in another Full 
Bench case.of this Court in Digumber Roy 
Chowdhry v. Moti Lal Bundopadhaya (2), 
the material passages in this judgment on 
this point being those occurring at page 567*. 
There is no doubt as has been pointed out 
bya reference to the text books and to 
passages in the case to which we have 
referred that from time to time attempts 
had been made to throw doubt on the pro- 
‘position laid down in the passage to which 
we have referred in Gooroo Gobind Shaha 
v. Anund Lall Ghose (1), but the attempts 
that had been made to re-open the question 
have always failed on the ground that the 
Courts have stated that that principle 
must be taken as decided by the 
passage to which we have referred in 
the case which is a decision which has 
stood for 50 years. But itis argued on 
behalf ofthe respondents that even ac- 
cepting this principle as there is no 
one alive who can confer spiritual benefit, 
the grandsons of a daughter may be 
entitled to inherit on the ground of their 
propinguity:to the original owner of the 
property in default of the existence of 
persons who can confer such spiritual 
benefit. In support of this proposition we 
were referred-to the case of Radharaman 
Chowdhurt v. Gopal Chandra . Chakravarty 
(3). "The-cases to which we have referred 
are there considered and the argument that 
‘was propounded.to the Court based on the 
‘right of persons standing in propinquity 
to’ the original owner to inherit in default 
of the existence of persons who can cunfer 
spiritual’ benefit was discussed. But in 
the resultno decision was arrived at by 
the Court on ‘the application which was 
merely an application to appear and contest 
‘certain probate proceedings. .We do not 
think, theréfore, that the learned Vakil who 


(2). 9 01,563; 12 O. L. R-204; 7 Ind. Jur. 529; 4 Ind. 
(x: 8.) 1023. 
(9-56 Ind. Ọas. 128; 810, L, J. SI; 24C. W.N. 


316. 
“*Page of 9 C,— [Ka] 
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appeared for the respondents is entitled -to 
rely on anything that occurs in Radharaman 
Chaudhari v. Gopal Chandra Chukrovarty 
(3) in support of -his argument for as 
we have already stated we do not 
think that any decision was come to there. 
In my view the passages to which we have 
referred in the two Full Bench cases ‘lay 
down clearly that unless a person isina 
position to confer spiritual benefit on ‘the 
owner of the property whose property he 
claims, he is not and cannot be an heir of 
such a person and cannot, therefore, claim 
to inherit such property. 

This being so, we think that the appeal 
must succeed on this ground, namely, that 
the respondents here who succeeded in the 
Courts below are not heirs of Raghumani 
and have, therefore, no interest in the 
property which they claim. They were 
suing in ejectment and it was for them 
to establish their title. This they have 
failed to do and the appeal accordingly 
succeeds and with costs in all Courts.’ 

N. H. Appeal allowed. 


PATNA HIGH COURT. 

APPEAL FROM APPELLATE DECREES 

Nos. 566, 663, 680 To 687 anD 732 To 737 . 
oF 1922. 

April 24, 1925. 
Present:—Justice Sir B, K. Mullick, 
Kr., and Mr. Justice Ross. 

F. F. CHRISTIAN—Pratntirr— 
APPELLANTS IN Nos. 663, 680 ro 687— , 
RESPONDENTS IN Nos. 566, 732 ro 737 

versus 
PRASAD RAUT AND oTHERS—~ 

DEFENDANTS— RESPONDENTS IN Nos. 663 AND 
680 To 687— APPELLANTS IN Nos. 732 To 737. 

Execution of decree-—Sale—Identity of property 
sold, determination of—Sale proclamation and sale 
certificate, conflict between—Mixed question of law 
and fact—Appeal, second—Finding of fact-—Docu- 
mentary evidence not corisidered—Pinding, whether 
binding. i l 

An auction sale like any other contract comprises 
an offer and acceptance. “The offer is made by the 
Court and is advertised by the proclamation of sale. 
So far as the identification of the property to be 
ofiered for sale is concerned, this is the only declara- 
tion which is authoriséd or required. Unless, there- 
fore, there is something to show that the Court sold 
something less than was advertised for sale, the sale 
proclamation is conelusive as to the identity of the 
property sold. .[p. 503, col, 1] 
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In granting a sale certificate, itis the duty of the 
Court not to determine what property is to pass by 
the sale, but merely to record the already accomplish- 
ed fact of a transaction that has taken place and to 
state what has been sold. The Court has no power 
to do more or to alter the fact of the sale which has 
actually taken place. Its action in granting the cer- 
tificate is ministerial and not judicial. [ibid.] 

In the case of a conflict between the sale proclama- 
tion and the sale certificate subsequently granted, 
thé property sold must be determined by reference 
to the terms of the sale proclamation. [ibid.] 

Where an Appellate Court mentions certain docu- 
ments in the course of its judgment in stating the 
argument on behalf of one of the parties but fails 
to consider the documents or their legal effect in 
arriving at its finding, the finding, even although 
one of fact, is not binding on the High Court in second 
appeal, [p. 504, col. 1.] 

Per Mullick, J—A finding as to the identity of 
property sold at a Court sale relates toa mixed ques- 
tion of fact and law and is open to revision in second 
appeal. [p. 504, col. 2.] 


Appeal from a decision of the District 
Judge, Monghyr, dated the 27th March 
1922, modifying that of the Munsif, Jamui, 
dated the 16th December 1920. . 

Messrs. P. K. Sen, A. K. Roy and Raghu- 
nandan Prasad, for Appellants in Nos, 663, 
680 to 687 and Respondents in Nos. 566, 
732 to 737. 

Messrs. N, C. Sinha and Bindeswarit Pra- 
sad, for Respondents in Nos, 663, 680 to 687 
and Appellants in Nos. 566, 732 to 737. 


JUDGMENT. 

Ross, dJ.—In Appeals Nos. 663 and 680 
to 687 of 1922, the appellant is the plaintiff 
in certain suits for rent against the defend- 
ants, The suits out of which these appeals 
arise were either wholly or partially dis- 
missed. In Appeals Nos. 566 and 732 to 
737 of 1922, the tenants are the appellants, 
these suits having been decreed against 
them. ; 

The plaintiff sued for rent for the years 
1324 to 1327 as being mokarraridars of cer- 
tain shares in Taluka Gadi Mahesri, His 
title arose in various ways by private pur- 
chase, by lease and by mortgage from the 
co-sharers in the mokarrari and also by 
purchase in execution of two decrees. The 
execution cases in which these last pur- 
chases were made were No, 78 of 1913 and 
No. 253 of 1913 ; and it is with the shares 
purchased in these executions that the 
present controversy is concerned. The case 
for the plaintiff is that he purchased an 
interest in the mokarrari of the entire 
Taluka’ Gadi Mahesri. The case for the 
defendants is that the purchases were con- 
firmed to shares'in the mokarrari of Mauza 
Gadi Mahesri only; and as the suits relate 
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to villages in the taluka other than Mauza 
Gadi Mahesri, the defendants denied that 
the relation oflandlord and tenant existed 
between the plaintiff and themselves so far 
as the interest claimed to have been pur- 
chased in these executious extends to these 
villages. The learned Munsif who tried 
the suits disallowed the plaintiff's claim 
under both executions. The learned Dis- 
trict Judge on appeal disallowed the claim 
under Execution Case No. 78 of 1913, but 
allowed it so far as Execution Case No. 253 
of 1983 wasconcerned. Consequently there 
are appeals by both parties. 

I shall deal first with the plaintiff's ap- 
peals. The relevant documents are the 
petition for execution (Ex. 19), the writ of 
attachment (Ex. 24), the sale proclamation 
(Ex. 25), the writ of delivery of possession 
(Ex. 18) and the sale certificate (Ex. 21). 
The petition for execution shows that 
execution was sought in respect of certain 
shares in Dakhinwari Khut, Khut Kalan 
and Uttarwari Khut in taluka Gadi Mahe- 
sri, asli mai dakhli including tolas, chaks, 
kitas, houses, jungles, nills, mines, etc. 
together with the surface and subsoil rights 


-appertaining to the lands ofthe said taluka 


held in perpetual mokarrari, touzi No. 327, 
The jama sadar of the entire taluka along 
with that of nisf katauna is stated and also 
the gross annual of jama of the shares pro- 
ceeded against and their respective values. 
The writ of attachment follows the petition 
for execution exactly and the sale proclama- 
tion is in similar terms. The report of 
the peon who delivered possession of the 
property purchased in execution states that 
he reached Mouza Dadi Mahesri and put 
the decree-holder auction-purchaser in 
possession of the mahal. The receipt for 
delivery of possession granted by a servant 
of the auction-purchaser states that the 
peon arrived at Movza Gadi Mahesri and 
delivered possession of the perpetual mokar- 
rari right noted in the writ of delivery of 
possession. From the first three of these 
documents, therefore, it is clear that what 
the decree-holder proceeded against in 
execution and what the Court attached and 
proclaimed for sale was certain shares in 
the three * khuts of Mouza Gadi Mahesri 
and the report of delivery of possession is 
not inconsistent with these documents. 
The sale certificate, however, while follow- 
ing the earlier documents in other respects 
in close detail, contains the words “Mouza 
Gadi Mahesri" instead of taluka Gadi 
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Mahesri;” and it is on this solitary ex- 
pression that the whole defence in those suits 
has been based, 

Now the law on the subject is clear and 
undisputed, As Lord Watson observed 
in Pattachi Chettiar v. Sangili Vira Pandaya 
Chinnatambiar (1) the question is “what did 
the Court intend to sell; and what did the 
purchaser understand that he bought.” 
In Balwant Babaji Nhondge v. Hirachand 
Gulabchand Gujar (2) there was a mortgage- 
decree directing that the interest of five 
brothers inthe mortgaged property should 
be sold. The proclamation of sale followed 
the decree, but in the sale certificate, the 
name of one of the brothers only was men- 
tioned. The learned Judges there pointed 
out that there was nothing in the Code 
which made a certificate of sale conclusive 
as tothe property sold; that in granting 
a certificate, itis the duty of the Court not 
to determine what property is to pass by 
the sale, but merely to record the already 
accomplished fact of a transaction that has 
taken place and to state what has been 
sold. The Court has no power to do more 
or to alter the fact of the sale which has 
actually taken place. Its action in granting 
the certificate is ministerial and not judi- 
cial. It is pointed out that the sale is an 
offer and acceptance; that the offer is made 
by the Court and is advertised by the pro- 
clamation of sale; and that so far as con- 


cerns the identification of the property to’ 


be offered for sale, this isthe only declara- 
tion which is authorised or required. In 
Raja Thakur Barmha v. Jiban Ram Mar- 
war (3) in which there was a conflict be- 
tween the sale proclamation and the certi- 
ficate subsequenly granted it was held by 
the Judicial Committee that what is sold 
at a judicial sale can be nothing but the pro- 
perty attached and that that property is con- 
clusively described in and by the schedule 
to which the attachment refers. As against 
such description it was held that the certi- 
ficate of sale had no effect. Unless, there- 
fore, there is something to show (and it is 
not suggested in the present case that 
there is anything) that the Court sold some- 
thing else than was advertised for sale, the 


sale proclamation is conclusive. ‘This being 


(1) 10M. 241, 141. A. 8t; IL Ind. Jur. 272; 5 Sar. 
P. C. J. 38; 3 Ind. Dee. (N. s.) 921 (P.O). 

(2) 27 B. 334; 5 Bom. L. R. 217. 

(3) 21 Ind, Cas. 936; 41 C. 590; 18 C. W. XN. 313; 


15 M. L. T. 187, 19 A. L. J. 156; 19 0. L J. 161; 
23 M. L. J. 89: 16 Bom, L. R, 156; (1914) M, W, N, 118: 
41 I A, 38 (P. 0), 
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the law it seems clear that if the petition 
for execution, the writ of attachment and 
the sale proclamation are clear and unambi- 
guous, any discrepency from the description 
of the property contained in these docu- 
ments which occurs in the sale certificate 
can have no effect, Then the sale certi- 
ficate itself is by nomedns unambiguous 
and itis not necessary to suppose that it 
was intended to refer to a different property. 
The term “mauza might include the whole 
mahal; and from the fact that the tauzi 
number is given this was apparently the 
intention. A village which was merely a 
constituent of the mahal would not have 
a tauzi number. The learned Munsif 
based his decision entirely on the fact that 
the annual jama as stated in the various 
documents was much lower than what the 
annual jama of the whole mahal would have 
been and was more likely to be the jama 
of the single village. The learned District 
Judge has also accepted this argument and 
has further proceeded on the ground that 
the price paid seems to be far too low for a 
share in the entire taluka. Now even if the 
jama is mis-stated, if the document is other- 
wise unambiguous, this item would be dis- 
regarded as misdescription. But there are 
in truth no materials for the conclusion that 
the jama stated in these documents is the 
jama of Mouza Gadi Mahesri rather than 
of the entire taluka. The learned Munsit 
seems to have confused the jama with the 
annual income. The sale proclamation and 
the other documents do not pretend to state 
what the annual income of the share is. 
The learned Munsif has pointed out that 
the cash rental of Mouza Gadi Mahesri is 
about Rs. 600 and that there are more 
than 250 acres of kamat lands and there is 
also batai land! Now the produce of kamat 
land would not naturally be included in 
the term jama and there is nothing to show 
what the income of the batai land is. 
Moreover there are no materials whatsoever 
for estimating the jama of the entire taluka; 
and the ground upon which the Munsif has 
decided this case must, therefore, be treated 
as purely speculative and it is not war- 
ranted by the terms of the documents them- 
selves. 

With regard to the observations of the 
learned District Judge on the price, it may 
be that the property was purchased cheap 
but there may be many reascns for that. 
It is impossible to say on the materials 
before us’ how low the price was and this 
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is no criterion for construing the documents. 
It seems to me that this is a very plain 
case which does not admit of doubt; the 
documents with the doubtful exception of 
the certificate of-sale are all consistent with 
‘only one conclusion, namely, that what was 
purchased was a share in the entire taluka. 
But the decisions above cited show that the 

‘ certificate of sale cannot override the other 
documents which are conclusive as to the 
property actually sold. 

The learned Vakil for the respondents 
contended that the case is concluded by 
findings of fact. In my opinion this is not 
so, It is true that the learned District 
Judge has mentioned the execution petition 
and the writ of attachment and the sale pro- 
clamation in stating the argument on behalf 
of the plaintiff; but there is nothing to 
show that he considered these documents or 
their legal effect. I would, therefore, allow 
these appeals with costs. 

With regard to the appeals of the defend- 
ants, the ground upon which the Munsif 
limited the ptrchase in Execution Case 
No. 253 of 1913 to a share in Mouza Gadi 
Mahesri was that the shares mentioned in 
the sale certificate in this case are the 
shares which wére actually owned by the 
judgment-debtors in that village, whereas 

“they had different shares in the different 
villages constituting the taluka. He was, 
therefore, of opinion, that the proceedings 
in' execution must be limited in their opera- 
tion to Mouza Gadi Mahesri alone. The 
learned District Judge has properly refused 
to give effect to this argument pointing 
out that, if in fact the judgment-debtors 
-have larger shares in some of the villages 
than those stated in the sale proclamation, 
the excess will not be affected by the sale. 
.In this case all the documents are consistent 
‘and leave no room for doubt that the shares 
which were proceeded against in execution 
and were attached and proclaimed for sale 
and sold were the shares of the judgment- 
-debtors in the entire taluka.. It. was sug- 
‘gested that the learned District Judge has 
erred in his calculation of the price because 
he has understated the shares that passed 
by the sale. But, as I-have pointed out 
jn dealing with the plaintiff's appeals, 
there are no materials for ascertaining the 
réal value of this -property;-and in any 
case if the purchaser purchased at alow 
price, that:is nota matter which affects the 
. present question, 
The defence in these suits appears to me 
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to be entirely without’ merit and to rest on 
nothing better than a clerical mistake ina 
document of minor importance. i 

The result-is that the plaintiff's appeals 
must succeed and are allowed with costs 
and the suits out of which these appeals 
arise must be decreed in full with costs 
throughout, The tenants’ appeals are dis- 
missed with costs. 

Mullick, J.—Ii concur entirely. It was 
argued that this being a second appeal ib 
was not competent tous to interfere with 
the District Judge’s finding in regard to - 
the identity of the property which was 
sold. The answer to this is that as the 
finding relates to a mixed question of fact 
and law it is open to revision -in second 
appeal. 


ZK. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit Rowe No. 1444 or 1924. 
March:12, 1925. 
‘Present:—Justice Sir Ewart Greaves, 

Kr., and Mr. Justice Cuming. - 


“Rai HARENDRA NATH CHAUDHURY 


— PETITIONER 
versus 
SONA GAZI AND oTHERS—OPPOSITE- 
PARTIES. 

Civil Procedure Code (Act V of 1909), O. XLVII, rel 
—Order granting review—Appeal, whether lies. 

No appeal lies against the order granting a review. 
[p. 505, col. 1.] 

Anorder granting an application for review of a 
judgment can only be objected toon the grounds 
specified in r. 7 of O. XLVII, of. the C. P.C. [ibid,], 

Rule against an order of the Court of 
the Additional Sub-Judge, Khulna, in Mis- 
cellaneous Appeals Nos. 180 and-181 of 1923. 

Babus Brojolal Chakerverty and Sur- - 
endra Nath Bose, for the Petitioner. 

Babus Rajendra Chandra Guho. and 
Anilendra Nath Roy Chowdhury, for the 
Opposite Parties. 

JUDGMENT. A 

Greaves, J.—We think that this Rule 
should be made absolute. The facts of the 
case are aş follows: A decree was obtained 
ex parte in the Second Court of the Munsif 


“at Khulna on behalf of -certain co-sharers. 


The decree was-executed at the instance of 
one of the co-sharers alone and the standing 
crops of the judgment-debtor were attached. 
The other co-sharer’ on coming -to hear-of 
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the execution applied for being made and 
was made an executing decree-holder. Then 
-apparently the other co-sharer arrived at 
a compromise with the judgment-debtor 
-whereby the execution case was dismissed 
on certain terms. The petitioner who obtain- 
‘ed ‘the Rule objected to the compromise 
-which involved the dismissal of the execu- 
‘tion -case and he, accordingly applied for 
a review on the ground “of fraud. -The 
„review was -granted which involved the re- 
hearing of the execution case. 
‘the grant of the review an appeal was pre- 
| ferred and on appeal the order granting 
‘the. review was set aside and the compromise 
-arrived at in the execution proceedings was 
allowed to stand and this Rule was obtained 
against that order which had the effect of 
setting aside the review and restoring the 
compromise arrived at in the execution 
proceedings. 


‘The Rule is supported on the ground 
‘that-there is no appeal :from the - order 
granting the review. It is stated that by 
‘virtue of the -provision of O. XLI, r. 7 of 
‘the OC. P. C. the order 
Eara for review is ‘not appealable 


‘but that the order. granting ‘the -applica- ~ 


ition -for review may be: objected to on the 
-grounds that are stated in r. 7 of O. XLVII 
‘but'itis stated that inasmuch as the appeal 
directed against the review did mot fall 
‘within any of the matters set outin r. 7 
no appeal lay and-we were referred to : the 
-case of Hart Charan Saha v. Baran Khan 
(1) which lays down that an:order grant- 
‘ing anfapplication for review of a judg- 
“ment can .only:be objected to on the 
-grounds.specified in r.7 of O: XLVI. Various 
matters were urged before us in opposition 
to the Rule. :First of all we -were referred” 
tova, judgment to -which I was a -party 
‘which, it is stated, ‘supports the view that 
an: appeal in the cirċumstances does lie. 

Wae ‘have'read the judgment. I cannot see 
that : it decides any such thing. -It seems 
to.me to have no application to the facts of 
| the case now before us. 


Then we were asked, to say that the deci- 
sion in Hari Charan Saha v. Baram . 
Khan (1) -to which we have referr- 
ed and the other decisions -to the ‘same 
effect: are all wrong for reasons which are 
‘stated and which it is said were not con- 
sidered in these cases. We have listened 
to. the ‘reasons urged.and we :are not pre- 


(1) 25-Ind. Oas. 903;-41 0.746. 


‘Against - 


rejecting the ap- . 
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pared to say that -the decision “in 
Hari Charan Sıha v. Baran ‘Khan (1) 


is ‘not correct or thatthe other decision to 


-which we have been referred were arrived 
_at under amisappréhension of the law such 


as the learned Vakil alleges. 

‘The result is that ‘the. Rule succeeds with 
costs, hearing-fee one, gold mohur and the 
‘execution-case will proceed on its merits. 

-Cuming, J.—I agree. 


M. B. Rule made Absolute 


OUDH JUDICIAL COMMIS- 

SIONER’S COURT. 

Fiast Givin APPRAL No. 33 oF 1924, 

August 16,1925. 

Present :—Mr. Simpson, A. J.C, 

Rani INDER KUER—Praintire— 
wa ; 

ersus 
Syed MOHAMMAD ‘TAQI—Dsranpant 
— RESPONDENT. 

Registration Act (XVI-of-1908), s. 197. (3) (xi)— 
Receipt for payment of mortgage-debt, ‘whether requires 
KA egistration. 

The extinction of a mortgage-debt must be distin- 
‘guished'from the extinction ofthe mortgage itself, 
‘anda receipt which: purports to be - merely: a receipt 
in full of the mortgage-debt is admissible in: evidence 
‘without registration. [p, 507, col. 1.] } 

The Law of Registration in the case of a receipt of 
‘mortgage-money does not: enquire'how the receipt 
‘operates; but merely what it. purports to!do. [ibid. 

. A receipt g granted on behalf of a mortgagee to the 
mortgagor was in the following terms: = Received 
from S the sum of: Rs..6,000‘only tin fullisatisfaction 
‘of the amount due from ‘him under: a mortgage-deed 
of his share in village B executed by him in favour‘of 
the late K, who had obtained a decree for possession 
‘of the mor tgaged property : 

-Held; that the receipt ‘did not require registration. 
[p. 508, col. 2.] 

Case-law referred to. 

First appeal from the TEEN and 
decree of the Additional Subordinate 
J cee Lucknow, dated the llth February 
1924 

Mr. ‘Rajeshri Prasad, for the Appellant. 

Messrs. ‘Nazir-ud-din and "Hakim-ud-din, 
for’ the' Respondent. 

JUDGMENT.—This is’ a “first - appeal. 
The suit is one py ` a mortgagee to ‘be 
restored.to possession. “The: plaintiff-appel- 
lant is the junior “óf ‘the ‘two ‘widows ôf 
Kuar Girdhari Singh,’ the original mort- 
gagee. The defendant-respondent, Syed 
isi ih - ka orn WE 4 
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Muhammad Taqi, is the mortgagor. The 
mortgage is dated 3rd January 1914. The 
principal mortgage money was Rs. 6,000. 
The rate of interest was eight annas per 
cent per month compoundable every six 
months. The period was two years, and it 
was stipulated that if two successive 
instalments of interest were not paid, 
the mortgagee would be entitled to posses- 
sion of the ‘mortgaged property. The 
mortgagee brought a suit for possession 


based on this clause, and his suit was’ 


decreed on 22nd November 191%. He exe- 
cuted his decree and obtained formal pos- 
session on 2nd July 1919, Whether he 
obtained actual possession is not now 
material. Hedied on 6th August 1919. 


It is alleged in the plaint that the appel- 
lant was dispossessed by the defendant- 
respondent in December 1919. She brought 
the present suit on 3rd July 1922. The 
defence was that the mortgage deed was 
satisfied by a payment of Rs. 6,000 on 4th 
November 1919. This payment is evidenced 
by a receipt, Ex. A-4, and the first question 


for decision in this appeal is, whether that 


receipt ought to have been excluded from 
evidence, on the ground that itis not re- 
gistered. The receiptis in these terms: 
“Received from Sayed Muhammad Taqi 
Saheb, ‘of Naubasta, the sum of Rs. 6,000 
only, in full satisfaction of the amount due 
from him under a mortgage-deed of his 
share in village Birhana executed by Sayed 
Sahib in favour of the late Kuar Girdhari 
Singh Saheb who had obtained a decree for 
possession of the mortgaged propery.” 


Section 17 (1) (b), of the Registration Act 
makes registration complusory in the case 
of instruments which purport or operate 
to create, declare, assign or extinguish, 
whether in present or in future, any right, 
title or interest, whether vested or contin- 
gent, of the value of Rs. 100 and up- 
wards, toor in immoveable property, and 
cl. (3) makes registration compulsory for 
instruments which acknowledge the receipt 
or payment of any consideration on account 
of the creation, declaration, assignment, 
limitation or extension of an any such right, 
title or interest. 

The first question which came before the 
Court was whether a receipt for part-pay- 
ment of a mortgage-deed fell within these 
words. It is unnecessary to discuss the 
earlisr decisions, because it was decided hy 


a Full Bench ofthe Allahabad High Court 
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in Jiwan Ali Beg v, Basa Mal (1) that such 
receipts did not require registration, and 
this decision was given statutory force by 
an amendment of the Registration Act. In 
the present Registration Act the clause 
is s. 17 (2) (xi), and it is as follows :— 

“Any endorsement on a mortgage-deed 
acknowledging the payment of the whole 
or any part of the mortgage-money, and 
any other receipt for payment of money due 
under a mortgage, when the receipt does 
not purport to extinguish the mortgage.” 

It will be observed that under s. 17 (1) 
(b), the words “purport or operate” appear, 
whereas in s. 17 (2) (ix), the only word is 
“purport.” The word “operate” has been 
omitted. This omission is important for 
the decision of the question which arise in 
this appeal. 

The Court of Trial has relied on two deci- 
sions. One of these is Neclamani Patnaik 
Mussadi v. Sukaduvu Behara (2). It does 
not appear from the report what relief was 
sought by the plaintiff, but he was suing 
on the basis of a mortgage, and in the 
capacity of a mortgagee. The mortgagors 
produced a receipt in these terms. “I have 
this day received payment from you of 
Rs. 350, on account of the principal and 
interest, due under the registered mort- 
gage-bond executed by you in my favour 
on 26th July 1908. I have excused payment 
of balance of interest. Nothing remains 
due under the said document.” 

It was held that the receipt did not 
require registration. It was said, 

“There is nothing in the document to 
show that the mortgage in suit was ex- 
pressly extinguished by it, it is only a dis- 
charge of the mortgage-debt. We think 
there is a clear distinction between a dis- 
charge of a debt and the extinguishment 
ofa mortgage interest, though one may 
be the result of the other. Where a receipt 
in terms only discharged the debt, it cannot 
be brought under s. 17 (b) of the Registra- 
tion Act.” < 

It is sufficient to say that I agree with 
that decision. But as the point does not 
appear to have been previously decided by 
this Court, I may add that I have consider- - 
ed all the decisions cited at Bar, and all 
that I was able to discover for myself. 
Some of the earlier cases, decided before 
the law assumed its present form, are in 


(1) 49 A. 108; A. W. N. (1886) 310; 5 Ind. Dee. (x. s.) 
503. 
(2) 60 Ind. Cas, 255; 43 M. 803; 12 L. W, 269, 
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appellant's favour, but there isno subsequ- 
ent case in his favour. There is clear 
authority for holding that the extinction of 
the debt must be distinguished from the 
extinction of the mortgage, and that a 
receipt which merely purports to be a 
receipt in full is admissible without regis- 
tration, Another point is taken that this is 
not merely a receipt. It isalsoa remission of 
part of the money due. The sum of 
Rs. 6,000 was the principal money only. 
There was due Rs. 1,987, interest in addi- 
tion, and this was remitted. There is some 
authority for thé proposition that although 
a receipt may not require registration, a 
document remitting part of the debt will 
require it, in Vishnu Chotla Venkatasubbiah 
.v. Lallapragada Lakshmipathi: (3). It does 
not appear from the report what relief was 
sought, but the suit was evidently one by a 
mortgagee against two mortgagors. One of 
the mortgagors set up an agreement in 
which the other mortgagor was exonerated 
by the plaintiff on payment of a sum of 
Rs. 900 and a portion of the mortgage- 
money was remitted. This transaction was 
evidenced by a document, with regard to 
which it was said, that it was admissible as 
a receipt, but that if it was to be taken as 
evidence of the agreement, by which part 
of the mortgage-money was remitted, it 
would require registration, being a document 
which affects a right to immoveable pro- 
perty with a value of over Rs. 100. With 
the utmost respect to the learned Judge 
who decided that case, I do not think 
that the receipt before me requires regis- 
tration. It does not purport to be any- 
thing but a receipt. It may operate in 
various ways, but the Law of Registration 
in the case of a receipt of mortgage-money, 
does not enquire how it operates, but 
merely what it purports todo. For these 
reasons, I think that the Court of Trial 
was right in admitting Ex. A-4 in evidence, 
although it is not registered, 

Respondent’s Counsel relies on nothing 
except Ex. A-14 itself, and the deposition 
of Babu Brij Narain Dayal. This gentleman 
is a Special Magistrate of the First Class. 
He has been practising in Lucknow asa 
Pleader for 25 years, and he is Chairman 
of the District “Board of Lucknow. His 
dealings with the various parties are not 
altogether easy to follow. There isa recital 
in the mortgage-deed now in suit from 


(3) 85 Ind. Cas. 392; (1925) A. I, R. (M) 302; 20 L. 
W, 302. 
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which it appears that Muhammad Taqi, 
the mortgagor, now arrayed as defendant- 
respondent, borrowed the money in order 
to pay off a promissory-note, which had 
been executed jointly by himself and Brij 
Mohan Dayal. The witness has further 
stated that Muhammad Tagi has been on .- 
intimate terms with him all his life, and 
that it was at his request that Kuar Gir- 
dhari Singh lent the money to the defen- 
dant. While these were his relations with 
the defendant, Brij Mohan Dayal was also 
manager of the estate on behalf of the 
plaintiff. But relations had been strained 
between Babu Brij Mohan Dayal and the 
plaintiff, and ultimately he resigned the 
managership, apparently towards the end 
of 1920, after holding office for about one 
year. The plaintiff is the junior of the 
two widows, and, under the Hindu: Law, ` 
she would not be entitled to the property. 
She claims as legatee under a Will dated 
llth October 1916. That Will was accepted 
as proved by a Bench of this Court on 
22nd April 1920. In that Will the testator 
had named as his executor the Deputy 
Commissioner of Lucknow, and, in the 
event of his refusal, the President of the 
British India Association. Both these 
gentlemen, however, refused to accept 
office, and, at the time when Bx. A-4 
was written, it was believed by all parties 
that Probate would be granted to the plaint- 
iff. As a matter of fact, this Court requested 
the Deputy Commissioner to withdraw his 
objections and Probate was refused to the 
plaintiff. 

The questions of fact which have to be 
decided are these :— 

1. Whether the alleged payment of 
Rs. 6,000 was made by Muhammad Tagi to 
Brij Mohan Dayal ? 

2. Whether Brij Mohan Dayal had the 
authority of the plaintiff to accept pay- 
ment of Rs 6,000 in full discharge of the 
debt, remitting the interest which was 
then due? 

The two questions must be considered 
together. It is immaterial to the plaintiff- 
appellant's case whether no payment was 
made at all, but a fictitious receipt was 
given, or whether Muhammad Taqi did pay 
Rs. 6,003 to Brij Mohan Dayal, but Brij 
Mohan Dayal had no authority to accept 
payment much less to remit a large sum 
which was due as interest. Brij Mohan 
Dayal did not actually write the accounts, 
of the estate, That was done by Parbhu 
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Dayal, Diwan, .but the account book bears 
the signature of Brij Mohan Dayal on every 
date. Brij Mohan Dayal has said that this 
sum of Rs. 6,600, which he received, was 
all spent on various items of expenditure 
which are contained in the account book. 
The reasons for the omission of this item 
according to Brij Mohan Dayal were two. 

‘A. Because the Deputy Commissioner 
was going to be appointed executor, Brij 
Mohan Dayal thought that it would not be 
prudent to show this amount, as the Deputy 
Commissioner might object that he had no 
business to realise debts. 

B. If every expenditure incurred in liti- 
gation was shown to have been made from 
the income of the estate there would be 
no surplus out of which the daughters of 
the deceased might claim a share. 

At first sight, the first explanation seems 
open to the objection that at the time the 
payment was made all parties believed 
that the plaintiff would succeed in obtain- 
ing Probate of the Will, and the second 
explanation isopen to the objection, that 
if all the expenditure was certainly shown, 
while an item of Rs. 6,000 was left out of 
the income the result could hardly be to 
increase the surplus shown in the account. 
But both these , difficulties disappear if 
the true nature,of Ex. 14, the account 
book, is understood. It is not a regular 
account kept from day to day like the 
cash book of a Bank. It was not prepared 
at all until the decision of the case relat- 
ing to the Letters of Administration. It is 
essentially a cooked account. For example, 
funeral expenses amounting to Rs, 1,266 
are’shown as incurred on the 29th of Sep- 
tember 1920, but the Rajas death took 
place on the 6th August 1919. These ex- 
penses must have been incurred quite a 
year-before this entry. On the same date, 
there is an item of Rs. 3,305-15 for various 
expenses connected with .the mutation 
and the application for Probate. Now 
mutation itself took place on 8th March 
1920, and the application for Probate was 
put in on 5th November 1919, and was 
decided on 22nd April 1920, so these large 
sums are clearly post-dated. According to 
respondents Ccunsel, what Brij Mohan 
Dayal “was doing ‘was this. He was incurr- 
ring expenses which exceeded the income. 
Ifhe had shown a true account from day 
to day there would have been a deficit. He 
wished to represent that these expenses 
were being made but of the income, so he 
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did not enter them until there was suff- 
cient income, on the income side of the 
account, to meet it. Actually they were 
met out of this sum of Rs. 6,000, which he 
received from Muhammad Tagi, together, 
of course, with the income of the estate and 
the funds which were found in the house 
of the Raja. This explanation also serves 
to meet the third objection that there could 
be noshortage of money at the time because 
the account itself shows a considerable sum 
left in cash by the Raja, considerable sums 
realized from the estate and no large items 
of expenditure up to the 4th of November. 
The fact is that we do not know what ex- 
penditure had been incurred up to that 
date. Exhibit 14 is no safe guide in ‘the 
matter. Brij Mohan Dayal’s ideas of keep- 
ing accounts are certainly not to be com- 
mended. 

Devices of the kind described open a. door 
to peculation. But these are not questions 
which have to be decided in the;present 
appeal. The question is whether the account 
of the matter given by Brij Mohan Dayal 
can be accepted as ture, and here I find 
myself in agreement with the Oourt.of 
Trial. Brij Mohan Dayal is a man of posi- 
tion. He bears a good reputation. He was 
believed by the Court that heard him. His 
statement appears to be a candid state- 
ment. It contains admissions damaging to 
himself, such as the admission that there 
is stillin his hands Rs. 6,000, which is not 


‘his own, and that this transaction was de- 


liberately concealed from the Deputy Com- 
missioner. 1 think his depositionis enti- 
tled to credit. And this is sufficient to 
decide the second question for he has stat- 
ed very clearly that he had an interview 
with the plaintiffin which she .gave him ex- 
press authority to remit’ the interest ‘and to 
accept the payment. His cross-examination 
was finished on the 25th ‘January 1924 and 
this closed the defendant's evidence, Qn 
the following day plaintiff's Counsél said 
thathe would examine only one witness, 
that is to say that he.did not propose to 
have the plaintiff examined either in Court 
or on commission to repudiate the evidence 
of Babu Brij Mohan Dayal. 

The result is that both on points: of law 
and points of fact the appeal fails and ‘is 
dismissed with costs. 


Zz. K. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dscrer No. 1537 
oF 1923: 

June 24! 1925. 
Present:—Justice-Sir Hugh Walmsley, KT., 

and Mr. Justice Mukerji. 
ANANDA CHANDRA KACHARU— 
Puainrivr—APPRLLANT 
We versus 
BARADA KANTA DEY AND OTHERS 
—DEFENDANTS—RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts 86, 49-— 
. Deterioration. of goods—Suit for compensation— 
Limitation. : 
Article 36 and not Art. 49 of Sch. I to the Limita- 
tion Act is applicable to a suit for compensation 
against the ijaradar of a market, where asa result 
of a; quarrel between the plaintiff and the ijaradar 
about.the payment of tolls, the plaintifi’s goods are 
detained at the Police Station and there deteriorate. 


Appeal against’. a decree of the Subordi- 
nate Judge, Second Court, {Faridpur, 
dated: the 15th February 1923, reversing 
that’ of the Munsif, Second Court at Madari- 
pur, dated the 10th February 1922. 

"Babu Hemendra Chandra Sen, for the Ap- 
pellant. 


‘Babu Prakash Chandra Majumdar, for 


the Respondents. 


: JUDGMENT, 
Walmsley, J.—This appeal is preferr- 


. ed by the plaintiff’ He brought a cargo of. 


oranges'to the Madaripore Bazar where there 
was-a-guarrel between him-and the ijaradar 
of: the-market about the payment of tolls. 
Th consequence, the zjaradar informed the 
Rolice’ and the result was that the boat of 
oranges was detained ‘at the thana for some 
days. and, while. so detained, the oranges 
deteriorated. The plaintiff brought the 
suit for compensation on account of the 
oranges so damaged. The learned Munsif 
found. that the plaintiff was entitled toa 
sum. of Rs. 143 odd and gave the plaintiff 

decree for’ Rs. 68-13-6 against certain. of 
the: defendants who had not compromised 
the- case -with: the plaintiff as the defendant 
No:.2 had done. These defendants then pre- 
.fèrred:an appeal to-the District Court and 
the learned Judge of the Court of Appeal 
below keldi that the suit was barred by 
limitation: The: suit was brought exactly 


three years: after the date on which the 


- boat'was-taken to the thana-and the learned 


Subordinate Judge's. view- was that the- 


appropriate Article.of the Limitation Act 
applicable to the-case was Art. 36 and not 
Art. 49 asheld by the-First Court. If the 
learned: Judge was rightin this view, then 
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tion. On behalf of the plaintiffappellant, 
it is urged that Art. 49 is really the Article 
applicable to the present case, and, inthis 
connection, our attention has been drawn. 
to the decision of a Full Bench. ofthis- 
Court in the case of Mangun Jha v: Dolhin . 
It appears to: me that the. 
case does not really assist us much. here. 
In the present instance, I think; we. must 
go by. the words.of the Articles-and consider. 
which of those Articles‘does apply to the 
facts of the case. Clearly, the plaintiff-did . 
not bring the suit to recover. any, specific 
moveable property. . He did:not claim com- | 
pensation against the deféndants for having - 
wrongfully taken any moveable - property.. 
because the finding is that it was. the -Police - 
who took the cargo of oranges.to the thana.: 
It was not a case for compensation for 
injuring the oranges, or for compensation. 
for wrongfully detaining: the. oranges- be- 
cause here again the finding is that it was. 
the Police who kept the boat at. the thana. 
It appears: to me, therefore, that the sub- 
stance of* the claim. cannot be brought: 
within the purview of the wordsof Art; 49; 
In my judgment; Art, 36 is the appropriate: 
Article applicable to the case. That being, 
so, it must be held that the suit is barred. 
by limitation. Thé result; therefore; is-that' 
the appeal is-dismissed with costs. i 
Mukerji, J.-—I agree. l s 
N.H. Appeal dismissed. 
aby C. 692; 2 C. W. N. 285; 13 Ind. Dec. (N. 8.) 454 ` 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE: ORDER: 
No. 65 or 1923. 
Civit MISCELLANEOUS PETITION 
No. 3143 or 1924. 
January 26, 1925. 
Present:—Mr. Justice Devadoss-and ` 
Mr. Justice: Wallace: 
PONNAPPA. REDDI AND OTHERS— 
APPELLANTS 


versus my 
THIRUVENGADA PILLAI & Co. AND 
’ OTAERS— RESPONDENTS. 

Presidency Small Cause . Courts Act (XV of 1882), 
ss, 31, 42—Civil Procedure: Cade: (Act V. of : 1908),, 
s:47—Execution of small cause. decree. in respect, of, 
immoveable. property—Transfer to moffusil’ District 
Munsif's Court for execution on-regular side—Order,- 


fe ooo 
whether appealable—Evidence Act (I of 1872), s. 115-- 
Estoppel—Suit for money due by deceased member of 
family—Plea of division of status—Decree against 
assets—Execution of decree—Plea of survivorship, 
whether competent. 

When a decree of the Madras Small Cause Court 
is transferred to a mofussil District Munsif’s Court 
for execution, not on its small cause side, but on its 
original side, against the immoveable property cf the 
judgment-debtor, an order made by the latter Court 
in execution is appealable under s. 47 of the O. P. ©. 
[p. 511, col. 2.) , 

A District Munsif's Court in executing a decree of 
the Madras Small Cause Court in respect of immove- 
able property exercises its powers not as a Small 
Cause Court, but as.a Court of original jurisdiction, 
and the rules applicable to proceedings in execution 
ofan original decree are applicable to the execution 
proceedings of the small cause decree so transferred 
to the original side of the Court. [p. 511, col. 1.] 

Where in a suit to recover money due by a deceased 
member of a joint Hindu family, the defendants plead 
a division of status with the deceased and a decree is 
passed against the assets of the deceased in the hands 
- of the defendants, it is not open to the latter afterwards 
in execution of the decree to contend that the pro- 
perties in‘their hands are not liable since they have 
succeeded to the properties by survivorship. [p. 512, 


col, 1.) 
A.A. A. O. No. 65 or 1923. 

Appeal against a decree of the District 
Court, Chingleput, in Appeal Suit No. 362 
of 1921, preferred against the decree 
of the Court of the District Munsif, 
Tiruvallur, in Execution Application 
No, 735 of 1921, in Execution Petition No. 
554 of 1921, (in Suit No. 1525 of 1920 on 
the file of the Court of Small Causes at 
Madras). 


C. M. P. No. 3143 of 1924. 

Petition, praying that in the circumstances 
stated in the affidavit filed therewith, the 
High Court will be pleased to convert the 
Appeal against Appellate Order No. 65 of 
1923, into a Civil Revision Petition. 

Mr. S. Krishnamachariar, for the Appel- 
lants. 

Mr. S. G. Sadagopa Mudaliar, for the Re- 
spondents. l 

JUDGMENT.—The Madras Court of 
Small Causes passed a decree in plaintiffs’ 
favour for Rs. 1,386-10-9 and costs and 
Vakil'’s fee Rs. 60 against the assets of the 
deceased Angusamy, if any, in the hands 
of the defendants. This decree was trans- 
ferred to the District Munsif's Court at 
Tiruvallur. The plaintiffs attached some 
property as the! assets of Angusamy in 
the hands of the defendants. The defend- 
ants Nos. 1 to:8 applied to the District 
Munsif of Tiruvallur for releasing the 
property from ‘attachment on the ground 
that the properties were the joint family 

: l 
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properties of the defendants Nos. 1 to 8 
and Angusamy and that they were entitled 
to them by right of survivorship after 
the death of Angusamy. The District 
Munsif allowed the petition, and on appeal 
by the decree-holders, the District Judge 
set aside the order of the District Munsif 


and upheld the attachment so far as the 


share of Angusamy was concerned. Against 
this order the present appeal is filed by 
defendants Nos. 1 to9. The first conten- 
tion on behalf of the appellants is that no 
appeal lay to the District Court against the 
order of the District Munsif. The argu- 
ment is that the District Munsif’s Court 
is governed by the rules framed by the 
High Court under the Presidency Small 
Cause Courts Act XV of 1882,and under 
the rules no appeal is provided for against 
an orderin execution. The decree of the 
Madras Small Cause Court was transferred 
to the Tiruvallur Court to be executed 
not in its Small Cause side but on its 
regular side. Under the rules the Madras 
Small Cause Court has no power to execute 
its decrees against immoveable properties. 
Under s. 3lof the Act, the Madras Small 
Catse Court may on the application of 
the decree-holder send the decree for exe- 
cution . 

_ (a) in the case of the execution against 
immoveable property situate within such 
local limit to the Madras City Civil Court 
or the High Court of Judicature at Fort 
William or Bombay as the case may be; 

(b) in all other cases to any Civil Court 
Within the local limits of whose jurisdic- 
tion such judgment-debtor, or any move- 
able or immoveable property of such judg- 
ment-debtor may be found. 

The procedure prescribed by the O.P.O. for 
theexecution of decrees by Courts other than 
those which made them shall be the procedure 
followed in such cases. Section 8 of the 
C. P. ©. makes only certain sections of the 
C. P. ©. applicable to the Courts of Smal! 
Causes established in the Towns of Cal- 
cutta, Madras and Bombay. No doubt 
ss. 38, 39, 40 and 41 are not among the sec- 
tions applicable to the proceedings in the 
Madras Small Cause Court, but the question 
is not what is the procedure governing 
the execution in the Madras Small Cause 
Court, but what is the procedure govern- 
ing executions in the District Munsif's 
Court to which the decree of the Small 
Cause Court is transferred for execution. 
It is conceded that the District. Munsit's 


TOOL. c. 1988). 
_ Court in executing a decree of the Madras 
Small Cause Court exercises its powers 
not asa Small Cause Court, but as a Court 
of original jurisdiction, for, in execution 
of the decree immoveable property could 
be attached. {f immoveable property is 
attached the provisions which relate to 
claim petitions and other provisions of 
O. XXL of the O. P. Œ. would apply tó 
attachment and sale of immoveable pro- 
perty. The contention for the appellants 
is that the small cause decree which has 
been transferred to the Tiruvallur Court 
retains its character of :a small cause 
decree and the rules governing its execu- 
tion in the Madras Small Cause Court are 
applicable to the proceedings in the Tiru- 
vallur Munsif’s Court. Some provisions of the 
0. P. C. are made applicable to the Madras 
Small Cause Court by the notification of 
17th May 1916 and s. 42 of the Code in 
its amended form is one of them and it is 
in these terms: “The Court executing a 
decree sent to it shall have the same powers 
in executing such adecree as if it had 
been passed by itself................ And its 
order in executing such decree shall be 
_ Subject to the same rules in respect of 
application under s. 38 of Act XV of 1882 
as if the decree has been passed by itself.” 
It does not either expressly or impliedly 
apply tothe proceedings in the Court to 
which a decree of the Madras Small Cause 
Court has been transferred. The amended 
section is only: applicable to the Madras 
Court of Small Causes. There is no sub- 
stance in the contention that the High 
Oourt intended that this section should 
apply to the District Munsif’s Court or to 
any other Court in the moffussil to which 
the decree of the Madras Small Cause 
Court is sent for execution. The latter 
portion of this rule makes it abundantly 


clear that it could not have been the in-- 


tention of the High Court, to make it 
applicable to any Court other than the 
Madras Court of Small Causes. The latter 
portion of the rule makes s. 38 of the 
Madras Small Oause Court Act apply to 
execution proceedings, Under s. 38a de- 
feated party may apply for a new trial or 
may apply to alter or set aside an order 
passed by the Court. Applications for a 
fresh trial are made before the Full Bench 
consisting of two or more Judges which 
either confirms or alters the order or 
decree passed bya single Judge. To say 
fhat s, 38 js applicable to execution pro- 
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ceedings in the Munsif's Court is.to make 
the proceedings there a farce, for, a 
party against whom the District Munsif 
passes an order could apply for a 
new trial within 8 days. Is the same 
Judge to be asked to try amatter which 
he has ‘heard and disposed of or is he to be . 
asked to alter or set aside or reverse any 
order passed by him if the party against 
whom the order is made chooses to apply 
within 8 days for the reversal of that 
order ? It cannot, therefore, be reasonably 
contended that s.42 is applicable to pro- 
ceedings in execution of a decree of the 
Madras Small Cause Court-transferred to 
a Court in moffussil. Apart from that it 
is difficult to contend how the High Court 
by framing certain rules under the Pre- 
sidency Small Cause Courts Act can abro- 
gate or nullify the C. P. O., and the rules 
thereunder which govern the proceedings 
in the Courts in the moffussil. Section 42 
only applies to execution proceedings in 
the Madras Small Cause Court, whether 
the decree sought to be executed was 
passed by the Madras Small Cause Court 
or transferred to that Court from a Court 
in the moffussil. 

It is next contended that the right of 
appeal can only be given by a Statute, and 
the rules of procedure cannot give a right 
of appeal whenit is not given by a Statute. 
It is well settled that when a small ‘cause 
decree of the Sub-Court or ofa District Mun- 
sif’s Court is transferred to the original side 
of the Sub-Court or ofthe Munsitf’s Court 
for execution against the immoveable pro- 
perty of the judgment-debtor there is a 
right of appeal under s. 47 of the O. P. C., 
and therules applicable to the proceedings 
in execution of the original decree are 
applicable to the execution proceedings of 
the small cause decree transferred to the 
original side of a Court. The decree of 
the Madras Small Cause Court having 
been transferred to the original jurisdiction 
of the District Munsif's Court, it is difficult 
to see how it can be said that the C. P. C. 


-is not applicable to such proceedings. If 


the O. P. O. is applicable the right given 
under the Code is also available to the 
parties to the execution proceedings. 
The moment the ©. P is made 
applicable to the proceedings in a 
Court, unless some portions of it are 
exempted bya special rule or enactment 
from being applicable to the proceedings 
of such Court the whole Code is applicable 


od 
| 


| 
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‘and a party. has the right of appeal which 
that Code. gives. There is, therefore, no 
substance in the contention that the appeal 
by. the. decree-holders. was. incompetent. 
The. District. Judge had jurisdiction to 
hear- an, appeal. from the decision of the 
District Munsif and his order is not with- 
out: jurisdiction. 

- The next.contention is that the learned 
District ,JJudge was wrong in holding that 
the .judgment-debtors were estopped from 
setting up; the-plea that. they and Angu- 
samy were members of a joint Hindu 
family. When the-case came on for trial 
in the. Madras Court of Small Causes, the 
defendant distinctly raised the following 

as amongst others: 

mi k Deocased Angusamy. and defendants 


Nos. 1to 8-are not members of an undivid-’ 


ed. family f ; 
(2) Angusamy, did not carry on any 
business-for.the benefit of defendants Nos. I 


O: 8; 
i (3) defendants Nos, 1 to 8 have no concern 
in. the plainttransaction and are not liable. 
“The: learned Judge who heard the case 
gave a decree against the assets of Angu- 
samy’ in the hands of the defendants. 
They distinctly put. forward the contention 
that Angusamy, was divided from them, 
and’ on that plea, the Small Cause Court 
gave. a decree against. his assets in their 
hands. In. the.face.of that plea and the 
judgment it. is not open.to the defendants 
now. to contend; they 
samy were. undivided. in interest and 
that, they, succeeded 


right’ in. holding, that it was not open to 


the.defendants to raise the contention they. 
did 


with.costs. _ h f 
, The connected. ©. M, P. is also dis- 
missed: ' A 

Appeal dismissed; and 


Vv, N, v. . . . . 
‘ Petition dismissed, 
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A aaa aaa meee 


|! RAMESH-CHANDRA GUHA V. DINESH-OHANDRA GUHA: * 


that, they and Angu-- 


to his. property: 
by survivorship.” The District: J udge was: 


“Ta the:result.the. C. M:.S: A. is dismissed ` 


Siar 
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CALCUTTA HIGH COURT: 
Crvit Rute No, 405 or 1925. 
May 29, 1925. 
Present:—Mr. Justice Suhrawardy and 
f Mr. Justice Duval. 

Rai RAMESH ‘CHANDRA GUHA. 
BAHADUR AND oTHERS—Ds5FENDANTS— 
APPLICANTS 

3 VETSUS 
DINESH CHANDRA GUHA AND OTHBRS— 
PLAINTIFFS— OPPOSITE PARTY. 

Civil Procedure Code (Act V of- 1908), O. IK, r. 18, 
O. XVII, r. 3—Award in suit—Objections—-Petition 
for time tosummon witnesses, refusal of—Decree in 
accordance with award—Decree, whether ex parte. 

Where an objection is taken by the defendant to 
the-award submitted by the arbitrators in a suit, and 
on the date of hearing an application by him for.tine . 
to summon his witnesses is refused, and the, Court 
pronounces a decree in accordance with the award, 
the decree passed is not ex parte, where there is 
nothing on the record to show that the Pleader for 
the defendant, who applied for time, had no further 
instructions to appear. [p. 513, col. 1.) j 


Rule against. an order of the Subordi- 
nate Judge, First Court, Dacca, 

Dr. Sarut Chandra Basak and. Babu 
Jitendra Kumar Sen Gupta, for the- Peti- 
tioner: 

Dr. Naresh Chandra Sen Gupta, Babu 
Bimala Charan -Das and. Surendra Lal 
Mukherjee, for the Opposite Party.. 


‘JUDGMENT.—This Rule is. directed 
against an order of the Subordinate Judge 
of Dacca, dated the 6th February 1925, by 
which the learned: Subordinate Judge held’ 
that the application by the petitioners 
under O,IX,r. 18, O: P. C; could: not be 
maintained. The facts are that a suit for’ 
accounts and declaration of: title was 
instituted:and subsequently referred to the 
arbitration of three- arbitrators. The 


’ arbitrators submitted their award to which 


the defendants took several-objections, On- 
the date of hearing the petitioners applied. 
for time for summoning - their: witnesses. 
which was refused. Thereafter the Court: 
pronounced judgment in ac¢cordance with’ 
the award. Subsequently the petitioners . 
filed an application under O. IX, r. 13° 


` which has been rejected on the ground that- 


itis not maintainble. Two objections have’ 
been taken against this order. In- the- 
first place it-is argued that the order of the- 
Court below is wrong inasmuch as the 
order decreeing the suit was an order- passed - 
under’ O. XVII, r.- 2 and, therefore, an- 


` application under O. IX r. 13° would’ 


lie. With reference to this objection it: 


` appears from an examination of: the: record: 


(561. G. 1945] BAYA whrangan oftarraVartty v. SÊSHÊLA BALA DASI, 


‘that an application was made on behalf of 
the petitioners for summoning his witnesses. 
The learned Subordinate Judge passed 
the following order :—“ The defendant No. 1 
has filed a petition for summons to his 
| Witnesses. Heard Pleader for defendant No.1. 
petition will be considered in judgment.” 
In the judgment that was passed, the 
learned Judge stated as follows:—'‘‘The 
objections were filed by the defendant on 
28th February 1924 in Suit No. 274 of 1922. 
Since then he has been allowed sufficient 
time to bring his witnesses and adduce 
evidence. On a perusal of his objections 
I find that they are very vague. At this 
stage the defendants filed a petition for 
time to, bring witnesses. I reject this 
application on the ground that it is made 
to harass the opposite party. I, therefore, 
affirm the „award in both cases.” The 
decree that was drawn up in pursuance of 
the judgment mentioned the names of the 
several Pleaders for the defendant in whose 
presence it was passed. There is nothing 
in the record to show that the Pleader who 
applied for time had no further instructions 
to appear and so the decree was passed 
‘ex parte. A decree on the face of it inter 
parties cannot be treated as ex parte. The 
decree does not purport to be ex parte; the 
wer application does not accordingly 
lie. > 

Besides it cannot be said that it is an 


order passed under O. XVII, r.3. That- 


rule provides that if a party is allowed 
time to produce his witnesses and fails to 
do so, the Court will proceed to decide the 
suit forthwith. It is argued that this rule 
applies only to cases where there are 
materials before the Court upon ‘which to 
decide the suit. In this case it cannot be 
said that there were no materials before 
the Court as the award was before the 
‘Court and on ita decision could be passed. 
Moreover, the rule says that if the party 
does not appear the Court will proceed to 
decide the suit. It is open to question if it 
refers to interlocutory proceedings such as 
one under O. 14,1. 13. In this view we 
think that the order of the Court below is 
correct. 

The second objection taken is that on the 
application: under O. IX, r.13 the -Court 
passed the order that it should be considered 
after taking the evidence of the parties. . It 
is contended that the successor of the Judge 
who passed the order was not entitled to 

, pyerride the order. of his, predecessor,’ It 


3g 


Wd 
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appears that the application under, 0..IX 
r. 13 “was made before Mr. Biswas. The 
only objection taken at that stage was 
that it did not disclose sufficient grounds 
under O. IX, r. ‘18. A supplementary 
affidavit was filed by the petitioner and the 


-Judge accepted it as curing the defect but 


itis not decided by that order whether 
O. IX, r. 13 applies to the case at all. 
We, therefore, think that this successor was 
not precluded from going into the property 
of the application. 

In this view the Rule is discharged with 
costs three gold mohurs. 


N. H. Rule discharged. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 86 
or 1921. 

May 26, 1925. i f 
Present:—Mr. Justice Das and Mr. Justice 
Ross. 

“Raja SATYA NIRANJAN CHAKRA- 
VARTY AND OTHERS—PLAINTIFFS— 
APPELLANTS 

versus : 
SUSHILA BALA DASI AND OTHERS 
—DEFENDANTS— RESPONDENTS. | | 

Bengal Ghatwali Lands Regulation XXIX of 1814 
~-Bengal Ghatwali Lands Act (V of 1859)—Birbhum 
ghatwalis—Zemindar and ghatwal, relation between 
—Minerals, right to—Ghatwal, whether can be mau- 
rashi mokarraridar—Lease by zemindar, whether 
includes mineral rights. 

A person may be a maurashi mokarraridar and 
also a ghatwal. [p. 519, col. 1.] 

Bengal Ghatwali Lands Act (V of 1859) applies 
only to ghatwalis within the meaning of Bengal 
Ghatwali Lands Regulation XXIX of 1814 and 
even with regard to them it does not confer the 
mineral rights but merely proceeds on ths assump- 
tion (which may be erroneous) that they have those 
rights. [p. 519, col. 2.] i 

The distinction between a ghatwali within the mean- 
ing of Bengal Ghatwali Lands Regulation XXIX of 1814 
and a ghatwali which is outside the Regulation is that 
in the former case there is no tenure between the 
zemindar and the ghatwal who holds direct from the 
Government, while in the latter such a tenure exists, 
In the former case while the lands of the ghatwali are 
still deemed to be within the zemindart, the zemin- 
dar no longer pays the Government revenue for them 
and has, therefore, no claim to the underground rights; 
his only right connected with these lands is to receive 
the difference between the rent paid by the ghatwal 
and the amount of the Government revenue which 
was assessed on that part ofthe zemindari. If the 
Government does not claim the mineral rights, there 
is no one to whom thay can belong but the ghatwal. 
In the latter case, however, the zemindar. still pars 
the Government revenue on -the lands and if th 
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ghatwal claims the minerals he ‘must show some 


transaction which grants the minerals either expressly’ 


_or by necessary implication. [ibid.] 

Ths zemindar is not divested of the mineral rights 
‘by a lease of the land unless the minerals are express- 
ly granted [ibid.] 

Appeal from adecision of the Subordinate 
Judge, Jamtara, dated the 30th June 1924. 


- Messrs. Syed Hasan Imam, C. C. Das, L. 
M. Ganguli and N.C. Ghosh, for the Ap- 
` pellants. 

Messrs. B. N. Mitter, Naresh Chandra 

Sinha and B. B. Ghosh, for the Respondents. 


JUDGMENT. 

Ross, J.—The plaintiffs are the owners 
of 12 annas 7 gandas share in four taluks 
Jamjuri, Nagori, Chhota Ashna and Bara 
Ashna in Pergannah Kundahit Kareya in 
the Santhal Parganas. They allege that the 
principal defendants took the settlement 
of these taluks from their predecessors 
at an annual rental of Rs. 706 (sikka). 
They themselves, being the zemindars, have 
‘all the sub-soil rights in the said taluks 
and the defendants have no right to the 
sub-soil or to the minerals. In 1912 the 
plaintiffs brought a suit for a declaration 
of their title to the minerals, but this suit 
was dismissed by'the Subordinate Judge 
and, on appeal, by the High Court on the 
ground that the Specific Relief Act did not 
extend to the Santhal Pargannas, and on 
the ground that as no overt act was alleged 
against the defendants the plaintiffs were 
entitled to no relief. Thereafter in June 
1917, the defendants prevented the plaint- 
ifis' agent from boring for minerals. They, 
therefore, claim a declaration of their right 
to the sub-soil ‘and pray for a permanent 
injunction and damages. 

The defence was that there had been a 
proceeding under s. 145 of the Cr. P.C. 
regarding the right to the sub-soil of the 
disputed taluks which was decided against 
the plaintiffs and, as the present suit was 
not brought within three years of the deci- 
sion in that case, it was barred by limita- 
tion. The defendants claimed that the 
mineral rights belonged to them. They 
alleged that Nagori and Jamjuri consist- 
ing of 60 mouzas formed ghatwali tenures 
belonging to the predecessors of their an- 
cestor Mahadeo Sadhu, and that Chhota 
Ashna and Bara Ashna consisting of 35 
mouzas formed ghatwali mouzas belonging 
to Ratan Singh and Gobinda Singh who, 
however, abandoned them whereupon they 
were settled with Mahadeo Sadhu by Raja 
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Bahadur Uz-Zaman Khan -on the 15th of 
Baiskh 1189 at a rental of Rs. 706 (sikka) 
by a sanad. They claimed that under this 
sanad as well as under the legal incidents 
of Birbhum ghatwali tenures, Mahadeo 
Sadhu had acquired a mokarrari mourasht 
istemrart and transferable interest in the 
said tenures with full rights in the surface 
and the sub-soil. They further pleaded 
that Raja Ram Ranjan Chakraburty and 
Rani Padma Sundari Debi predecessors of 
the plaintiffs brought a Suit No. 60 of 1892 
for enhancement of the rent of the disputed 
taluks against the defendants Nos. 1 and 
2 and the father of defendant No. 3, and 
that this suit was compromised in terms 
which admitted the said defendants to be 
entitled to all sorts of rights in mokarrari 
right in respect of the disputed mouzas, 
Sixteen issues were framed and the Sub- 
ordinate Judge recorded evidence on all 
the issues. But he decided only the twelvth 
issue “Was there any decision under s. 
145 of the Cr. P. C. of the disputed mouza 
and is the suit barred by limitation ?” He 
held that the suit was barred and, therefore, 
dismissed it. The plaintifs appealed to 
the High Court which, without deciding 
the issue of limitation, remanded the case 
for a decision of the other issues. The 
remaining issues have now been decided 
in favour of the plaintiffs; except the issue 
on damages but, as they failed on the issue 


-of limitation, their suit was dismissed and 


they have appealed. 

I shall deal first with the issue of limita- 
tion. Exhibit E is a copy of the order-sheet 
in Civil Case No. 145 of 1909, in the Court of 
the Sub-Divisional Officer of Jamtara, Babu 
Hiralal Banerji. On the Ist of May 1909 ihe 
Sub Divisional Officer directed both parties, 
that is, Kumar Satya Niranjan Chakraburty 
and others of Hetumpur and Dwarka Nath 
Sadhu and others of Jamjuri, to appear 
with their documents and evidence on the 
9th to enable him to judge whether a case 
under s, 145, Cr. P. C., should be instituted 
or not. Heat thesame time ordered the 
Amin to make an enquiry. On the 9th 
an order was recorded that the Amin's 
report had been read and that the second 
party undertook to remove earth thrown 
on asmall portion of adjoining lands be- 
longing to the first party. The Amin's 
report showed that somebody, possibly the 
second party, dug out earth from a place 
jn Mouza Tarabad belonging to first party, 
The second party denied that they did sq 
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if any evidence was forthcoming on this 
point the first party might claim damages. 
Put up on 20th instant. In the meantime 
the earth must be removed by the second 
party and a report to this effect submitted 
through theSardar. Exhibit Fis the notice 
issued on the 2nd of May on the second 
party. It is in the following terms: 
“Whereas coal has been found within the 
limits of Mouza Tarabad appertaining to 
talug Chaukhunda as well as within the 
limits of Mouza Khairbandi appertaining 
to (talug) Jamjuri, it is necessary to de- 
termine the right regarding the said coal 
mines. You shall, therefore, appear before 
me with your documents and ‘witnesses at 
Camp Dhasulia on the 9th May”. Exhibit J 
is the judgment which is produced by the 
defendants and alleged to have been de- 
livered in this case. It is an uncertified 
copy which is said tohave been taken from 
a certified copy. It bears no date and is 
very brief and declares the possession of 
the second party. The question is whether 
this is a genuine document or not. The Sub- 
Divisional Officer Babu Hiralal Banerji was 
examined. He said that he could not re- 
collect any such order as having been passed 
in the case and that, while he could not be 
sure, it struck him that he could not pass 
such an order. He considered that the 
judgment was incongruous with the order- 
sheet, and said that as long as he was at 
Jamtara, he very rarely tried regularly any 
case under s. 145 of the Or. P.C, but tried 
and almost always succeeded in getting 
the parties to compromise their disputes, 
Exhibit D is the letter to Dwarkanath 
Sadhu from Kanailal Sarkar, a mukhtar, 
dated the 3rd of May 1909. He says that the 
Magistrate remarked that s, 145 could not 
apply and that he appointed an amin and 
would make final order on the 9th of May. 
Exhibit H is aletter from Madanmohan Das, 
a mukhtar of Dwarkanath Sadhu, dated the 
2nd of May. He refers to the caseand to 
. his argument that a proceeding under 8. 
145 could not go on ani says that the 
Magistrate ordered that the s. 145 proceed- 
ing would not proceed. He further refers 
to the argument on behalf of the opposite 
party showing that the dispute was about 
the jore forming the boundary of Mouza 
Tarabad and says that it was ordered that 
the s. 145 proceeding could not be main- 
tained and that he had won the case. Then 
comes a letter Exs. B and C from Kanailal 
Sarkar, the mukhtar of Dwarkanath Sadhu, 
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dated the 13th of May 1909 which says’ 
definitely that the s. 145 proceeding had’ 
been dismissed. He says that earth will. 
have to be removed by the.20th of May 
as appears from the order-sheet itselfand 
that he had undertaken to have this done 
and that his proposal was accepted. The 
whole tone of the letter indicates that the 
matter was at an end. The natural infer-. 
ence to be drawn from these letters is 
that there were no proceedings under s.’ 
145 and that the matter was virtually at 
an end on the 9th of May, all that re- 
mained to be done being that the report 
should be submitted through the Sardar 
on the 20th that the earth had been, remov- 
ed. In the plaint of the suit of 1912 (Ex. T) 
the cause of action is said to have arisen 
in Jeth 1317, that is, May 1910, when the 
defendants asserted that they were entitled to 
the sub-soil of the taluks, If there had been 
an adverse order under s. 145, this must 
have been made the cause of action, Simi- 
larly in the written statement in that suit 
(Bx. 25). the defendants in para. T, 
stated that the decision of theSub-Divisional 
Officer in the case under s. 145 was on the 
9th of May 1909. The oral evidence on the 
defendants’ side is unconvincing. De- 
fendants’ witness No. 1 Jagabandhu Mitra, 
the am-mukhtar of one of the defendants 
is the scribe of Ex. J. He says that it 
was written out from a copy of an order: 
in a case under s. 145. Defence witness 
No. 3, Madanmohan Das, the mukhtar, 
said in his examination-in-chief that he 
took a certified copy of the order and. 
requested Jagabandhu tomake a copy from 
the certified copy which was written in his 
presence and compared by him. This state- 
ment was made on the 17th of February 
1919. After other witnesses had been 
examined this witness was re-called on tha 
24th of February when he made the ad- 
ditional statement that he compared Ex. J 
with the judgment itself, This was evi- 
dently an afterthought induced by the 
consideration that a copy of a copy could 
not be evidence and the witness, therefore, 
was madeto say that he had compared the 
copy with the original. This statement 
must be rejected as untrue. The amin 
Pulinbehari Das was examined as a witness 
for the defendants and he said that the 
dispute was about the jore in village 
Tarabad and that he remembers that the 
case was dismissed. Defence witness No, 4 
Rameshwar Jha is an am-mukhtar of one of 
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the defendants. He says that the certified 
- copy of the judgment was burnt in 1319 
‘Assin or Kartick, that is, September 1912; 
but in the list of documents filed by the 

defendants in thesuit of 1912 on the 14th 

of January 1913 is given a certified copy of 
judgment in aproceeding under s. 145. If the 
certified copy was burnt in 1912, it is 
difficult to understand how it could have 
been filed in 1913. The document in any 
case could not be a true and complete copy 
of. a judgment because it contains no date. 

It appears from the notice Ex. F and from 
the other evidence in this part of the case 
that the dispute then was about the 
boundary of Mouza Tarabad and Mouza 
Khairbani. The judgment (Ex. J) begins 
by reciting that the petition of ‘the first 
party had alleged that there wasa likelihood 
of a breach of the peace on the part of the 
second party in respect of the sub-soil 
mineral rights of taluks Nagori, Jamjuri, 
Chota Ashna and Bara Ashna comprising 
95 mouzas. _ How ‘a judgment dealing with 
rights of this extent could have arisen out of 
this. petty proceeding about the disputed 
jore it is impossible to understand. The 
judgment is no judgment atall and Ican- 
not believe that an officer in the responsible 
position of Magistrate of Jamtara could have 
disposed of a matter of this importance in a 
perfunctory order of this kind. The defend- 
ants relied on a petition (Ex. W-12) filed in 
the suit of 1912 by the plaintiffs in which 
they said that they had been compelled to 
< bring this suit, otherwise their rights were 
|. likely to be barred by the Law of Limitation, 

and contended that this is by implication 
an admission that there had been an adverse 
order under s. 145. In my opinion no such 
inference can be drawn. The suggestion 
that the report which was.to be submitted 
onthe 20th of May gave riseto this extend- 
ed proceeding dealing. with the mineral 
rights of the four taluks which ended in 
the judgment Ex. J cannot be entertained 
in view of the written statement (Ex, 25) 
which not only does not refer to any such 
judgment but expressly states that the 
decision of the case was on the 9th of May. 

Even if there had been a judgment of 
this kind it could have no effect in barring 
the present suit because the first party to 
the proceedings was the present plaintiff 
who at that time bad neither title nor pcs- 
Session because his father was alive and was 
the owner and possessor of the estate: 
Babajirao Gambhir Singh v. Laxmandas 


SATYA NIRANJAN CHAKRAVARTY V. SUSHILA BALA DAST. ° 


[901. C. 1925) 
Guru Raghunath Das (1) and Bolai Chand 
Ghosal v. Samiruddin Mondal (2). 1 am 
unable to believe that Ex. J is a genuine 
document or that there was a proceeding or 
a decision under s. 145 of the Cr. P.O. I, 
therefore, hold that the suit is not barred by 
limitation on this ground. 5 

It was further contended, however, that 
the suit is barred by six years’ limitation 
because the cause of action for a declara- 
tory decree was alleged in the suit of 1912 
to have arisen in 1317, that is, 1912, whereas 
the present suit was not brought until the 
3rd of December 1917. Similarly it is 
argued that the limitation for an injunction 
is six years and that this relief is also 
barred. But the suit of 1912 was dismis- 
sed on the ground that there was no overt 
act on the part of the defendants and, ihere- 
fore,no cause of action. The present suit 
isforan injunction ona declaration of the 
plaintiff's title and the overt act which was 
alleged took place within six months of the 
filing of the suit. The suit is, therefore, 
not barred by limitation on this ground. 
The appeal of the plaintiffs must, therefore, 
succeed unless the objections by the defend- 
ants result in the dismissal of the suit on 
the merits. 

I shall now deal with these objections. 

As already stated, the first title which 
the defendants set up is the title by the 
sanad granted by Raja Bahadur Uz-Zaman 
Khan (Ex, 1). This is ashort document 
which purportsto settle with Ruplal Sadhu 
son of Mahadeo Sadhu, as an ancient, 
ghatwali mokarrari tuluks Jamjuri, Nagori 
Ashna Chota and Bara within Tappa 
Kundahit Kareya, the jama of the 95 mouzas 
being Rs, 706 (sikka) annually. It declares 
that. the grantee and his heirs have every 
right to remain in possession of 
the said taluks and mouzas including 
hills and mountains, jungles and pits, 
cultivated and waste lands of the 
entire mouzas above and below (zer-oo-bala) 
the taluks with all rights. The document 
is dated the 15th of Baisakh 1189 and 
is in the Persian language. The signatuie 
is illegible but it bears a seal with the 
name of Bahadur Uz-Zaman Khan. The 
learned Advocate for the defendants relies , 
on this document. The learned Counsel 
for the plaintiffs contends that the docu- 
ment is a forgery, both on the internal 
evidence and on the fact that in a long course 


(1) 28 B. 215; 5 Bom. L. R. 932, 
(2) 19 C, 648; 9 Ind, Dec, (x, 8.) 873, 
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of litigation the document was never pro- 
duced when its production was to have 
been expected. The direct evidence relat- 
ing to this document consists of the deposi- 
tion of one of the pro forma defendants 
Chain Kumari Dasee the widow of Maha- 
nanda Sadhu. Her evidence has only to be 
read to be discarded as valueless. She is 
illiterate but professes to recognise the 
document. She says that it was put ina 
box and that when Dwarkanath Sadhu and 
others asked for the box containing the 
documents she brought it out and they said 
that they had gotfrom the box the original 
deed of the Muhammadan Raja of Nagore. 
This evidence is clearly worthless. The 
argument against the genuineness of the 
document based onthe internal evidence, 
apart from the question of the name of 
the seal, as to which opinions may differ, 
is that the word 95 is given in Urdu 
“Panchanabbai” while the word 706 is 
correctly given in Persian and it is 
argued that while the Persian numerals 
up to 10 are easy and fairly well known, 
the higher numerals are difficult and little 
known; but it is unlikely that in the Court 
of a Muhammadan nobleman in 1782, when 
the Persian language was in current use, 
the writer of the document would have 
been ignorent of the Persian word for 
“95”. The same argument is applied to 
the mistakes in the spelling of the words 
“mokarrari” and “hag haquk’’ which are 
written with a kaf instead of quay. This 
argument, however, appears to me to be 
unconvincing and speculative; andI am 
not prepared to draw any inference against 
the genuineness of the document from an 
inspection of the document itself. So far 
as appearance goes, it may, in my opinion, 
be genuine orit may not. 

But what to my mind is conclusive against 
the genuineness of the document is that 
in a long course of litigation extending 
from 1804 to 1892 this document was 
never produced. The first litigation began in 
1804 and was concluded by the judgment 
of the Sadar Dewani Adalat in 1808 (Ex, I). 
That was a suit relating to the tenure under 
which the Sadhus held these taluks and 
the rent which was payablefor them. It 
was certainly a case in which “the docu- 
ment if it had existed ought to have 
been produced. The learned Advocate for 
the defendants excuses its non-production 
on the ground that the defendants were 


then setting up a lowar rate of rent than the. 


SATYA NIRANJAN OSAKRAVARTY V, SUSHILA BALA DASI. 


517 


document itselfshowed and consequently the : 
document would have gone against them, 
This is not an argument which can be 
entertained. A further point that appears 
from this judgment is that the actual 
settlement which is alleged to have been 
made by Raja Bahadur Uz-Zaman Khan 
was entirely different from that which 
the document itselfshows. What wasalleg- 
ed was that from the time of their an- 
cestors they had held the taluks Nagori 
and Jamjuri at a rental of Rs. 147-4-0 while 
Chhota Ashna and Bara Ashna had been 
ghatwali mahals in the names of Ratn 
Singh and Gobind Singh who abseonded 
in the year 1188 when the Raja gave a 
sanad in respect of that mahal at a mokar- 
tari jama of Rs. 76. This is entirely. 
inconsistent with the sanad itself. i 

The next litigation lasted from 1827 
to 1840. That was a suit by the predecessors 
of the present plaintiffs for recovery of 
possession of the four taluks or, in the 
alternative, for assessing the full rental 
(kamil jama) at the rate of Rs. 7,001. The 
First Court decreed the kamil jama. The 
Provincial Court of Murshidabad and thé 
Sadar Dewani Adalat, however, held that the 
rental was Rs. 706 as determined in the 
earlier judgment ofthe. latter Court in 
1808. This was also a case in which the 
sanad should have been produced and the 
learned Advocate for the defendants ad- 
mitted that he could give no satisfactory 
explanation of its non-production. 

The third litigation was in 1852 when 
the Mukharjees of Punchra who had pur- 
chased shares in this Tappain 1801 sued 
for an enhanced rent. In that case also 
the rent was decreed at Rs. 706 by the 
principal Sadar Amin in 1854. This was 
also a case in which the defendants might 
have been expected to produce their sanad 
if it had been in existence. There was 
further litigation in 1855 and 1863 relating 
to the saleability of the tenure and from 
1863 to 1891 there seems to have been 
no litigation. In 1892 Raja Ramranjan 
Chakrabarty sued the predecessors of the 
defendants forrent.and claimed assessment 
of full rent atthe rate of Rs. 7,786. This 
suit was compromised on terms which will 
be referred to later. But this was also 
plainly a suit in which the sanad ought 
to have been produced. The learned Advo- 
cate contends that it was sufficient of 
the defendants in this litigation ag well as 
in the litigation of 1854 to rely on the’. 
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tarlier decrees of the Sadar Dewani Adalat; 
ut the existence of these decrees does 
not, in my opinion, make it less likely 
that the sanad would have been pro- 
duced if it had existed. Again in 1899 
in a litigation between Mahananda Sadhu 
and Dwarkanath Sadhu a petition of 
compromise (Ex. 7) was filed in which it 
was expressly stated that there was no 
ghatwali sanad, and that according to the 
Record of Rights the properties were deter- 
mined tobe the ancestral istemrari and 
mokarrari mahals of the parties and that 
the first party admitted that the mahals 
were not ghatwali mahals. It is difficult 
to understand how these terms could have 
been agreed upon if there had been a 
ghatwali sanad in the possession of the 
family. Finally it is to be observed that 
two settlements had been made in the 
Santhal .Perganas, one by Mr. Wood and 
another by Mr. Mc Pherson and in neither of 
these settlement proceedings had the sanad 
been shown. For all these reasons the 
conclusion seems to me to be inevitable that 
this document is not a document upon 
which any Court can act. I hold, -there- 
fore, that the defendants have failed to 
establish their title to the mineralsof the 
. taluks in suit by express grant. 

< Thesecond title relied upon by the defend- 
ants is that the lands in suit area Birhhum 
ghatwalt. There are numerous references 
inthe judgments in the earlier litigation 
about this property, which, have been 
referred to above, to its being a ghatwali. 
Thus in Ex. L the District Judge held that 
the mahals were ghatwali mahals. The Pro- 
vincial Court at Murshidabad held thatthe 
lands had not been proved to be ghatwali, but 
the Sadar Dewani Adalat in view of the res- 
pondents’ admission of the appellants’ right 
to the possession of the lands the ghatwali 
talùks in dispute, on condition of payment 
of the actual jama ordered that the appel- 
lants should be put in possession of these 
lands and should perform the ghatwali 
duties. Soin Ex. M the Provincial Court 
upheld the decision of the District 
Judge that the defendants should, on 
payment of the annual jama, perform 
the duties of ghatwali. In Ex. N the 
following passage occurs in the judgment 
of Robertson, J., which eventually prevailed 
“Though the disputed mouzas are not the 
ghatwali mahals settled by the Government 
under Regulation XXIX of 1814 and it 


appears that the Settlement of those was. 
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not made by the Government servant, it 
seems that before the Settlement Tappa 
Khondahit Kareya which includes the 
disputed mauzas having been sold by 
auction the Government servant had nothirg 
to do with the question of the ghatwalt 
affairs thereof Butit is evidence from the 
existing papers especially from the Criminal 
Court rubakaris and parwanas produced 
by the appellants that according to the 
rules and custom the predecessors of- the 
respondents’ father and the respondents 
with their own employees had been supervi~ 
sing the ghatwali duties and performing the 
Police duties and they are bound to guard 
the paths and thoroughfares and responsible 
for occurrences and liable to damages on 
account of stolen property like the ghatwal 
of the mahals settled by the Government” 
Stockwill, J., in his judgment, pointed out 
that the mahal was not a ghatwali mahal 
“as described in Regulation XXIX of 
1814 ard was not settled along with other 
ghatwali elakas, from the copy of the 
rubakari of the Judge of Zila Birbhum and 
the copy of the rubakari of the Collector, 
dated the 15th August 1834 which are 
received in this Court on requisition”. Jn 
Ex. P it was held that these mahals being 
ghatwali mahals could not be sold in 
auction. Butina later judgment, (Ex. Q) 
it was decided according to the decision of 
the High Court that the second class’ of 
ghatwalis could be sold in auction, These’ 
classes of ghatwalis were defined in that 
judgment as first, the ghatwali right men- 
tioned in Regulation XXIX of 1814, the rent 
whereof is paid direct to Government but 
inspite of the same it is considered to he a 
part of the zemindari of Birbhum and they 
pay a portion of their fixed rent to the. 
Raja of Birbhum. The second class of 
ghatwalis at first belonged to the first class 
ghatwalis, i.e., those who were in possession 
in the said manner in that right on con- 
dition of service but they instead of paying 
rent to the Officers of Government pay rert 
to the zemindar. The third class of ghat- 
walis are like chakran and chaukidari lands 
and they hold possession of the same on 
condition of service’. The argument is 
that although the lands in suit may not be 
a Birbhum’ ghatwali within the meaning of 
Regulation XXIX of 1814 yet that Regula- 
tion did not alter the status of the ghatwalis. 
All these ghatwalis had their origin in the 
same circumstances and.all Birbhum 
ghatwals as such had a right to the mine-. 
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rals. Alternatively it isargued that if this 
is not shown yet, the Legislature in Act V 
of 1859, which was an exposition of the law 
a3 it stood, acknowledged that the ghatwalis 
under Ragulation XXIX had the mineral 
rights and there is no ground for distinction 
between the first and the second classes. 
Reliance was also placed on the Record of 
Rights of Bara Ashna (Ex. 27) Chhota Ashna 
(Ex. 28) Jamjuri (Ex. 29) and Nagori (Ex. 
30) where the names of the Sadhus are 
shown as maurashi mokarraridars in Part I 
which deals with. proprietary rights and 
duties. Clause 10 of Part I states that 
“The proprietor shall enjoy all the rights 
and shall perform all the duties of a 
proprietor according to the customary or 
enacted laws locally in force, except as 
restricted by the Record of Rights.” Section 
12 of Regulation III of 1872 gives the 
Settlement Officer power to enquire into and 
decide and record the rights of zemindars 
and other proprietors, and also any other 
landed rights to which by’ the law and 
‘ custom of the country, any person may 
have local or equitable claim. Section 25 
makes the record after a period of six 
months from the date of publication 
conclusive proof of the rights and customs 
therein recorded. Mr. McPherson in para. 
88. of his Settlement Report expressly 
refers to mineral rights as being also 
covered by Part I, s. 10. The learned 
Subordinate Judge has relied upon the 
Record of Rights as showing the defendants 
to be maurashi mokarraridars and has 
inferred from this that they were not 
ghatwalis. This argument is unsound, 
because a person may be a maurashi 
mokarraridar and also a ghatwal, as for 
instance in the Handwe case [Keshobati 


Kumari v. Satya Niranjan Chakraberty (3)- 


and Kumar Satya Narain Singh y. Raja 
Satya Niranjan (4)]. But the argument for 
the respondents that because they are 
recorded in Part I as mokarravidars and cl. 
10 declares that the proprietors shall enjoy 
allthe rights of a proprietor (which by 
implication include mineral rights) there- 
fore they have the mineral rights appears to 
mas inconclusive. Both the proprietors and 
the mokarraridars are recorded in this part 
and there is no reason why the mineral 
rights would belong to the mokarraridars 
and not to the proprietors it is not suggested 

(3) 47 Ind. Cas. 179; (1918) Pat. 305. 

(4) 79 Ind. Gas 823; 3 Pat. 183; (1924) A. I. R. (P. C.) 
§;-28 Q. W. N. 351; 5 P, L. T. 174; 5l L A, 87 (P, Oh 
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that they belong to both and as they aré 
not expressly recorded as belonging to the 
mokarraridars, the question as between 
the proprietors and the mokarraridars 
must be decided ‘independently of the 
Record of Rights, I take it then as establish- 
ed that these lands are ghatwalis which are 


‘not within Regulation XXIX of 1814 both 


because no Settlement was made with the 
ghatwals such as is referred to in the 
Regulation and because it is admitted that 
the rent is paid not to the Government 
but to the zemindar, What then is the 
position as regards minerals? Act V of 
1859 applies only to ghatwalis within the 
meaning of the Regulation and even with 
regard to’ them it does not confer tle 
mineral rights but merely proceeds on the 
assumption (which may be erroneous) that 
they have these rights. The distinction 
between a ghatwali within the Regulation 
and ghatwali which is outside the Regula- 
tion is that in the former case there is no 
tenure between the zemindar and the, 
ghatwal who holds direct from the Govern- 
ment, while in the latter the tenure exists.’ 
In the former case, while the lands of the 
ghatwali are stilldeemedto be within the 
zemindari, the zemindar nolonger pays the- 
Government revenue for them and has, 
therefore, no claim to the underground 
rights his only right connected with these- 
lands is to receive the difference between 
the rent paid by the ghatwal and the 
amount of the Government revenue whieh 
was assessed on this part of the zemindart: 
If the Government does not claim the 
mineral rights there is no one to whom: 
they can belong but the ghatwal. But in’ 
the latter case the zemindar still pays the- 
Government revenue on these lands and if 
the ghatwal claims the minerals he must 
show some transaction which grants him 
the minerals either expressly or by necessary 
implication. It is not suggested thatin the 
present case there ‘is any such transaction. 
The ghatwal, whatever theorigin of his estate: 
may have been, undoubtedly and ad- 
mittedly holds, and for more than a’ 
century has held, of the zemindar and 
unless the minerals have been expressly or 
by necessary implication granted ‘to him 
(and of this there is no evidence) they: 
must be held to have been reserved, In- 
short, the position of these ghatwals of the 
second class is indistinguishable from that 
ofthe Digwars of Jharia.and what Lords. 
Macnaghten said of the Digwars in Durga 
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Prashad Singh v, Brojo Nath Bose(5) is exact- 


ly applicable to the position of the defend- 
ants in the present case: “The two mouzas 
are within the plaintiff's zemindari. Both 
the Courts below haveso held. The Perma- 
nent Settlement was made with the zemin- 
dar of Jharia.' No separate Settlement 
was made with the Digwar of Tasra, if 
there was a Digwar of Tasra at the date 
of the Permanent Settlement which seems 
more than doubtful. No attempt was made 
to prove that the mineral rights now in 
question were vested in the Digwar before 
or at the time ofthe Permanent Settlement 
if the lands were then held on Digwari 
tenure. Nor is there the slightest evidence 
tending to show or to suggest that the 
zemindar ever parted with his - mineral 
rights to the Digwar. Mineral rights were 
vested in the ghatwals of perganah Sarhat, 
in the north-western part of the Birbhum 
zemindari, but those ghatwals paid theirrent 
direct to the Government, and in other res- 
pects they were in a very peculier position. 
They were dealt with by Regulation XXIX 
of 1x14. They obtained the right to lease 
the minerals by the Act No. V of 1859. 
With every respéct to the learned Judges 
of the High Court no inference can be 
drawn from the circumstances of their case 
that the Digwars in Manbhum had similar 
rights or powers.” 

The learned Subordinate Judge has laid 
down five tests of a Birbhum ghatwali 
tenure and has held that the defendants 
have failed by all these tests. It is certain 
that rents are not paid direct to Government 
and that the property has been partitioned 
on at least two occasions between members 
of the family, once in 1834 when Gourhari 
Sadhu and Ruplal Sadhu, the sons of 
Mahadeo Sadhu took respectively 6 annas 
and 10-annas shares in the taluks and 


again in 1899 in the compromise (Ex. 7): 


réferred to above. I hold, therefore, that 
-a3 ghatwals the defendants have no right 
to the minerals, ; 

The learned Advocate for the defend- 
ants, however, strongly relied upon the 
third title the petition of compromise in 
“the suit of 1892 (Ex. J-1) as an acknow- 
ledgment by the plaintiffs’ prodecessor that 
the defendants had every right and inter- 
est in the lands in suit. The learned 


(5) 15 Ind. Cas. 219; 39 C. 696; 16 C. W. N. 462; 
(1912) M. W. N. 425; 11 M. L. T. 337: 9 A. I. J. 462; 15 
Ü. L, J. 481; 14 Bom, TA R. 445; 23 M, L, T. 26; 39 I A. 
133 (P. 03. 
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Subordinate Judge in his judgment has 
quoted the material part of this document in 
the original bengali and has given a 
translation. The words upon which the de- 
fendants rely are the words “the entire 
property detailed in: the said schedule in 
all respects with all the rights and inter- 
ests therein” and they contend that these 
words include the sub-soil rights, Now 
in order to understand the effect of the 
compromise it is necessary to read it along 
with the pleadingsin thesuit, The plaint 
(Ex. R) was simply a plaint in a suit for 
In the written state- 
ment (Bx. 10) the defendants pleaded that 
they were tenure-holders at a fixed and 
permanent rate liable to pay sikka Rs, 501 
for Nagori and Jamjuriand sikka Rs. 205 
Chhota Ashna and Bara Ashna and that the 
permanent nature of their tenure had been - 
repeatedly admitted and acknowledged by 
the plaintiffs and that the plaintiffs’ suit. 
for enhancement of rent was not main- 
tainable unders. 11 of Regulation III of 
1872. This being the scope of the suit. 
it is difficult to see how any admission 
with regard to sub-soil rights can be read 
into the document by which it was com-- 
promised. To read the document in this. 
way is to put the plaintiffs in a worse 
position than they would have been in 
if their suit for enhancement of rent had 
been dismissed. No question of sub soil 
rights was in issue or could have been in 
the contemplation of the parties, The 
plaintiffs simply admitted that. they could 
not enhance the rent and the construc- 
tion which the learned Advocate for the 
defendants seeks to place upon this docu- 
ment cannot, in my opinion, be supported. 
The passage on which reliance is placed 
contains the words “mokarrari satwa” that 
is “in mokarrari right” and it seems to me 
that these words govern the whole clause, 
They lay down the ambit within which- 
the rights are defined and the agreement 
comes to nothing more than this that 
the defendants have every possible right 
that a mokarraridar can have as such. 
The defendants read the words as admit- 
ting that they enjoy every sort of right 
but only as‘mokarraridars, that is, on con- 
dition of payment of the reserved rent; 
but to read the words in this way, in my 
opinion, begs the question as to whatis 
meant by the mokarrari right because 
it implies that the mokarrari right imports 
the whole estate subject to the payment.. 


(90 L. u. 1925] 


ofa reserved rent, The argument is sought 
to be supported on the doctrine in Abdul 
Aziz Khan v. Appayasami Naicker (6) ard 
Lloyd v. Guibert (7),. namely, that "the 
rights of the parties to a contract are to 
be judged of by that law which they in- 
tended, or rather by which they may justly 
be presumed to have bound themselves.” 
It is further contended that this is a case 
of contract and not of grant and that the 
cases which decide that where thereis a 
mokarrari lease, the minerals remain in the 
lessor unless granted expressly or by neces- 


- sary implication do not apply, as the parties 


must be understood to have contracted 
understanding that the law was that a 
mokarraridar had the minerals. 

The first case referred to was Sriram 
Chakravarti v. Hari Narain Singh Deo (8) 
in which it was decided by the Calcutta 
High Court that a permanent tenure-holder 
would possess all under ground rights un- 
less there was something express to the 
contrary. The learned Judge in deciding 
that case relied upon a passage in Mitra’s 
Land Law of Bengal to the effect that “a 
person holding under a permanent lease in 
which there was no reversion to the land- 
lord, has the right to open mines,” and 
reliance was placed especially upon a pass- 
age in the judgment of Pratt, J., where he 
said: “But in this Province the grantors of 
such tenures consider that they have parted 
with all their interests in the soil and are 
entitled only to the quit-rent reserved.” 
Now itis to be observed that no authority 
is given for this dictum while the statement 
in Mitra’s Land Law of Bengal is expressly 
made as the opinion of the learned Author 
and not as a statement of the Common Law, 
When this case came before the Judi- 
cial Committee: Kumar ‘Hari Narayan 
Deo Bahadur v. Sriram Chakravarti (9), 
the decision of the High Court was 
reversed, and the passage in Mitra’s 
Land Law of Bengal was referred to but 
preference was given to the statement of 
the law in Field's Introduction to the 
Bengal Regulations, page 36, where he says 


(6) 27 M. 131: BO. W. N. 186; 6 Bom. L. R.7; 311. 
A. 1; 8 Sar. P. O. J. 568 (P. ©). 

(7) (1865) 6 B. & S. 100 at p. 133; 10. B. 115; 351. 
J. L B. 74; 13 L. T. 602; 122 E. R.1134; 141 R.R. 
3 © 
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(8) 330. 54; 3 0. L. J. 59; 10 O. W. N. 425. 

(9) 6 Ind. Cas. 785; 37 C.723; 37 T. A. 136; 11 0. L. 
J. 653: 7 A. L J. 633; 12 Bom. L. R. 495; 8 M. L. T. 51: 
(1910) M. W. N. 309; 20 M. L. J. 569; 14 C. W. N. 748 
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“The zemindar can grant leases either for 2 
term or in perpetuity. He is entitled to: 
rent for all land lying within the limits of 
his zemindari and the rights of mining, 
fishing and other incorporeal rights are in- 
cluded in his proprietorship”. Their Lord- . 
ships observed that: “Ib would seem, there- 
fore, that Mr. Field. did not regard his 
letting the occupancy right as presumptive 
evidence of his having parted with his 
property in the minerals” and they decided 
that the zemindar must be presumed to be 
the owner of the under-ground rights in 
the absence of any evidence that he had: 
ever parted with them. Field's statement 
of the law was taken to be the correct state- 
ment of the Common Law on the subject. 
The next case referred to was Megh Lal 
Pandey v. Raj Kumar Thakur (10) in which 
it was held by the High Court that the 
mokarrari lease of a mauza “mai huk hakuk” 
conveyed minerals which were not expressly 
reserved. This decision was reversed by 
the Judicial Committee in Girdhari Singh 
v. Megh Lal Pandey (11), where it was held 
that the expression “mai huk hakuk” in a: 
mokarrari lease of land did not add to the 
true scops of the grant nor cause mineral. 
rights to be included in it Their Lord- 
ships observed that “On the assumption . 
that the expression means ‘with all rights’ 
or may be properly amplified as ‘with all 
right, title and interest’, such expressions 
in their Lordships’ opinion do not increase 
the actual corpus of the subject affected by 
the pattah. They only give expressly what 
might otherwise quite. well be implied, 
namely, that that corpus béing once as- 
ceitained there will be carried with it all. 
rights appurtenant thereto, including not 
only possession of the subject itself, but 
it may be of rights of passage, water or the 
like which enure to the subject of the pattah 
and may even be deriveable from outside 
properties. It must be borne in mind also. 
that the essential characteristic of a lease 
is that the subject is one which is occupied 
and enjoyed and the corpus of which does 
not in the nature of things and by reason 
of the user disappear. In order to cause 
the latter specially to arise, minerals must 
be expressly denominated, so as thus to 
permit of the idea of partial consumption of 


(10: 34 O. 358; 5 C. L. J. 208; 11 C. W. N. 527, 

(11) 42 Ind. Cas. 651; 45 O. 87; 44 I. A, 246; 22 M.-L. 
T. 358; 15 A. L. J. 851; 33 M. L. J. 687; 3 P. L. W. 169; 
26 C. L. J. 584; (1917) M. W. N. 232; 22 0. W. N 201; 
7 L. W. 90; 20 Bom, L. R. 64 (P. CO). 
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the subject leased. Their Lordships ac- 
cordingly are of opinion that the words 
founded on do not add to the true scope 
of the grant nor cause mineral rights to 
be included within it". Similarly in Sashi 
Bushan Misra v. Jyoti Prasad Singh Deo 
(12), it was held that a talabi brahkmottar 
grant aba fixed rent did not carry with it 
the’ minerals rights in the soil and that 
mineral will not be held to have formed 
part of the grant in the absence of express 
evidence to that effect. Finally in Raghu- 
nath Roy Marwari v. Durga Prashad Singh 
(13), it was held that where a zemindar: 
grants a tenure of land within his zemin- 
dari and it does not clearly appear by the 
terms of the grant that the right to the 
minerals is included, the minerals do not 
pass tothe grantee. The only case which 
was cited on behalf of the defendants as 
expressing what they contend to have been 
the Common Law on the subject was Nawab 
Sir Ali Quadir Syed Hossein Ally Mirza 
Bahadurv. Rai Jogendra Narain Roy (14) 
in which it was held thata patni lease which 
contained the words “darabust zemindari 
hakook” conveyed mining rights. That de- 
cision siands by itself and it relates to a 
patni lease which may give rise to different 
considerations,and moreover, whereas in the- 
document now under consideration the words 
are “haq hakuk. darabust mokarari” the 
words in the patni lease were darrabust 
zemindari hakook.”’ Now while it is true that 
the cases above referred to are cases on the 
construction of deeds of grant, they lend 
no support to the contention that the 
Common Law of the country by which the 
parties to the present contract may be 


presumed to have bound themselves was. 


that the minerals passed to the mokarrari- 
dar. If such wasthe Common Law, it should 
have been proved either by evidence or by 
numerous decisions which would have 
shown that this law was so notorious that 


nothing else could have been contemplated ` 


by the parties. The Judicial Committee 


has consistently held that this is not the 


law in Bengal and there is nothing in 
any of the casesto afford any ground for 


(12, 40 Ind. Cas. 139; 44 O. 535; 44 T, A. 46; 21 C. W. 
N. 377; 15 A. L. J. 209; 32 M. DL. J. 245; (1917) M. W. 
N. 228; 25 O. L. J. 265; 1 P.L W 361; 21 M. L. T. 303; 
19 Bom. L. R. 416; 6 L. W. 2 (P. C.). 

(13) 50 Ind. Cas. 849; 47 O. 95; 17 A. L. J. 597; 36 M. 
L. J. 660; 1 U. P. L. R. (P. C.) 43; 23 C. W. N. 914; 28 
M. L. T.76; 30 O. L. J. 160; 21 Bom. L. R. 895; 10 L. 
W. 347; 46 I.. A. 158 (P. ee 

(14) 16 Ind, Oas. 441; 16 Q; L, Jite ` 
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supposing that it was ever believed to be 
the law. On the contrary it has been held 
that the law has always been otherwise, 
namely, that the mineral rights are in the 
zemindar and he is not divested of them by 
a lease of the land unless the minerals are 
expressly granted. Consequently the words 
in the petition of compromise must be con- 
strued in their natural sense, namely, as 
acknowledging in the defendants all the 
rights that a mokarraridar as such can 
have and these rights do not include the 
right tothe minerals. The third title set 
up by the defendants, therefore, also fails. 

There remains only one small point which 
was urged on behalf of the defendants, that 
as the plaintiffs are only co-sharers:to the 
extent of 12 annas 7 gandas while one of 
the defendants Chain Kumari is not only 
guardian of one of the Sadhus, a minor, but 
is herself proprietor of a small share, the 
plaintiffs arenot entitled to an injunction. 
Now the plaintiffs do not claim any injunc- 
tion against Chain Kumari as proprietor. 
She is not said by the defendants to have 
given to them any right to work coal. If 
she herself is working coal no injunction is 
sought against her. Injunction is sought 
against strangers. The defendants do not 
allege that they have taken any settlement 
from Chain Kumari and evidently they 
cannot do so because this would go to the 
root of their own alleged title. There is no 
substance in this objection. 

The result, therefore, is that the appeal 
is decreed with costs. The title of the 
plaintifis to the sub-soil of the taluks 
Jamjuri, Nagori, Chhota Ashna and Bara 
Ashna tothe extent of their interest is de- 
clared and it is further declared that the 
defendants have no right to the minerals 
of these mouzas; and itis ordered that an 
injunction do issue permanently restrain- 
ing the defendants from working coal or 
other minerals lying on or under the said 
taluks, and from obstructing the plaintiffs 
in exercising their rights to the sub-soil in 
the said taluks. As the learned Subordi- 
nate Judge found that no damage had been 
proved, there will be no decree for damages. 
The plaintiffs are entitled to their costs in 
both Courts., 4 

Das, J.—] agree. 


Z. K, Appeal dismissed, 
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Hindu Law —Joint tenaney—Females. 

Tha principle of joint tanaucy appears to be un- 
known to Hindu Law,ex32pt in the casa of co- 
parcenary between the mo2mbers of an undivided 
family. [p 524, col. 1) 

Jogeswar Narain Deo v. Ram Chandra Dutt, 23 C. 
670, 23 I. A. 37 ; 7 Sar P. C.J. 13; 6 M. L. J.75; 12 
Ind. Dee. (x. s.) 445 (P.C.) relied on. 

Hindu females taking property under an instrument 
take as tenants-in-common, where it is not shown 
that they were intended to take as joint tenants. [ibid.] 


Appeals against the decision of the Dis- 
trict Judge, Murshidabad, dated the 15th 
December 1922, modifying that of the 
Munsif, Additional Court at Jangipur, dated 
the 27th September 1921. ; 

Babu Urukram Das Chakravarty, for the 
Appellant, 

Mr. Mahendra Nath Roy and Babu Satindra 
Nath Mukerjee, for the Respondent. 


JUDGMENT. 

‘Ghose, J.—These two appeals are 
against the judgments and decrees of 
the District Judge of Murshidabad, modify- 
ing those of the Munsif of Jangipur. 
There were two suits for declaration of 
title and khas possession of two jamas. The 
lands-originally belonged to Gagan Chandra 
Majhi and Uday Chandra Majhi and were 
mortgaged by’ them to one Keshab 
Choudhury. Keshab Choudhury died some- 
time in 1889 and left a widow, a grandson 
and two grand-daughters by his predeceas- 
ed son. The widow was named Rukmini. 
The grandson Asutosh died in the year 
1899 ‘leaving a widow Rajabala. The two 
grand-daughters of Keshab were named 
Subashini and Bindubashini. Rukmini, as 
guardian of Keshab’s grandson Ashutosh, 
enforced the mortgage and purchased the 
mortgaged property in execution of the 
mortgage decree on the 16th June. 1892. 
Thereafter, Rajabala brought a suit against 
her for possession of the properties left by 
her husband Ashutosh. This suit was com- 
promised by a solenama dated the . 22nd 
January 1902. Under that solenama it was 
stipulated that certain properties, including 
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the properties in suit, would be possessed: 
by Rukmini during her lifetime and after. 
her death her grand-daughters Subashini 
and Bindubashini would get them and they 
being entitled to them would possess them 
(Sateabati and Dakhalkarini). Then in 
1914 and'1y15 two rent suits were brought 
by the landlord against Rukmini with 
regard to the lands in dispute. Rukmini 
died on the 14th January 1915 and decrees 
in the rent suits were passed after her 
death without bringing onthe record the 
legal representatives of Rukmini, The 
rent-decrees were then put into execution 
and then the defendant purchased the. 
properties and took possession through Court 
in August 1917. Bindubashini died some- ` 
time in 1920. The present suits were brought 
by Subashini alone for possession of the 
entire lands in dispute. The Munsif passed 
a decree in favour of Subashini with regard 
to 8-annas share on the ground that the 
rent-decrees in ‘execution of which the 
defendant. No. 1 had purchased the pro- 
perty were void and infructuous as having 
been passed against a dead person. After 
the death of Rukmini, Subashini, and 
Bindubashini were entitled to 8-annas share 
each of the properties in dispute and as 
the heirs.of Bindubashini did not bring 
any suit, plaintiff was only entitled to a 
decree for joint possession of 8-annas share 
of the lands in eack of the suits. There 
were appeals by both parties against the 
decree of the Munsif, The District Judge 
held that by the terms of the solenama, the 
plaint lands went to Rukmini and after 
her death to her two grand-daughters for 
their lives and he further held that after the 
death of Rukmini her two grand-daughters 
Subashini and Bindubashini succeeded to 
the properties in dispute as joint tenants 
and that after the death of Binduha. 
shini, Subashini was entitled to the whole of 
the lands as the survivor of the two joint 
tenants. In that view, he passed a decree 
for the entire lands in favour of the plaint- 
iff. The defendant No. 1 appeals and the 
ground urged on his behalf is that the 
learned Judge was wrong in holding that 
Subashini and Bindubashini took as joint 
tenants. I! ought to have been held that 
they were tenants-in-common. It was 
further contended that the two sisters 
were entitled to absolute interest in the 
properties and not only for their lives» 
It is not disputed before us that Subashini 
is not the legal heir of. Bindubashini. and, 
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the decree of the learned Judge can only be 
supported if his decision-that the two sisters 
took as joint tenants and not as tenants-in- 
common is correct. There is nothing in 
the solenama which would show that the 
two ladies were to take as. joint tenants. 
As was observed by the Privy Council in 
the case of Jogeswar Narain Deo v. Ram 
Chandra Dutt (1) “The principle of the joint 
tenancy appears to be unknown to Hindu 
Iaw, except in the case of co-parcenary 
between the members of an undivided 
family.” The District Judge, therefore, 
was in error holding that the two 
sisters took as joint tenants. The conten- 
tion on behelf of the appellant that the 
“ladies took an absolute interest was not 
persisted in, but it was argued that even 
if they took as life-tenants the share which 
belonged to Bindubashini would revert to the: 
true owner, and ‘tin this case it would be 
| Rajabala. The, mere fact that Rajabala’s 
representatives do not dispute the inter- 
pretation of the solenama could not confer 
any right on the plaintiff. to eject the 
defendant from the entire land. The de- 
fendant is entitled in asuit for ejectment to 
plead the title of a third party and to show 
that the plaintiff is not entitled to the 
whole of the interest she claims. The plaint- 
iff’s share is only 8:annas. oe 

It must, therefore, be held that the plaint- 
iff is entitled to recover possession of 
8-annas share only in thelands in dispute. 
The judgment and decree of the District 
Judge must, therefore, be set aside and 
those of the Munsif restored with costs in 
both appeals in this Court and-in the lower 
Appellate Court. 

Greaves, J.—I agree. 

H. es Appeal allowed. 

(1) 23 0. 670; 33 I. A. 37; 7 Sar P. C.J. 13; 6M. L. 
3.75; 12 Ind. Dee. (N. s.) 445 (P. C.) 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT.. 
First Civit APPEAL No. 29 oF 1924. 
August 17, 1925. 
Present:-—Mr. Dalal, J. C. 

Tue SECRETARY or STATE For 
` INDIA ın COUNCIL—APPELLantT - . 


versus i 
M. BISHAN NARAIN BHARGAVA AND 

TT ANOTHER— RESPONDENTS. 
Crown-debt—Competition between Crown and other 


greditor=-Moveables—Priority. 
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-nazul.” 


(90 E ©. 1988). 

Where there is competition between the claims of 
the Orown and that of another creditor as regards the 
moveables of the debtor the Crown has priority, 
[p. 525, col. L] 

First appeal against a decree of the 
Additional Subordinate Judge, Lucknow, 
dated the 3lst January 1924. 

. Rai N. N. Goshal Bahadur, for the Appel- 
ant. . 

Mr, Mukund Behari Lal, for the Respond- 

ents. ` i 


JUDGMENT.—It is conceded in this 
Court that under the terms entered into 
between the Secretary of State in Council’ 
through the nazul department and ‘the de-: 


„fendant No. 2 Mr. Dixon, the nazul depart-, 


ment cannot take possession of move- 
able property lying-on leased land. The 
point urged by the learned Government: 
Pleader was that a Crown-debt has a prior-: 
ity over the debts of the subject. 

A certain plot of land was leased by tlie, 
local nazul department to Mr. Dixon under 
certain condition of re-entry on non-pay- 
ment of the rent. No rent was paid and 
re-entry was made on 11th October 1922. 
Prior to such re-entry, so far as can be 
gathered from the record, defendant No. 1 
Bishun Narain Bhargawaattached moveable 
property lying on the leased land. The 
case for the Secretary of State is that he 
has a priority for his Crown-debt of Rs. 9,350 
which was due from Mr. Dixon on 11th. 
October 1922. No Crown-debt is proved, 
in my opinion, except with regard to a- 
small item of Rs. 468-3-5. The nazul has 
obtained a decree for that amount and that ` 
is a Crown-debt in competition with the 
decree obtained by the defendant Bishan 
Narain Bhargawa. As regards the rest it is 
not proved that any Crown-debt exists, 

The learned Governmént Pleader argued 
that the lower Court has held it establish- 
ed that Rs. 9,350 was due as rent to the 
nazul department on llth October 1922. 
The finding, however, is this:—‘‘From the- 
evidence of P. W. No. 1 supported by Ex. 5 
it is clearly established that Rs. 9,350 rent “ 
was due from the defendant No. 2 when 
the right of re-entry was exercised by the 
This does not establish that after 
the nazul entered into possession so much 
money was due to it. We have no evi- 
dence as to whether any building stood 
at the land at the time or not, whether the - 
nazul took possession of such building or 
not and what the value, if any, was ofsuch > 
a building. It was incumbent on the nazul 
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to) obtain a decree of Court to establish 
the Crown-debt which it claims, if its 
claim was not satisfied by taking posses- 
sion of the building, if any, under. the 
terms of the contract. I hold that except 
the decree for Rs. 468 odd there is no Crown 
debt to come in competition with the decree 
of Bishan Narain Bhargawa. 

- There can be no doubt that in compet- 
ing claims against moveables the Crown 
has a priority. This has been well-es- 
tablished by rulings of various Courts:— 
Bank of Upper India v. Administrator- 
General of Bengal (1), Bell v. Municipal 
Commissioners for the City of Madras (2), 
Pichu Vadhiar v. Secretary of State for 
India (3) and Dost Muhammad Khan v. 
Mani Ram (4). 

The learned Counsel for the contesting 
defendant No. 1 conceded that the Crown 
had priority, but argued that the suit for 
a declaration with respect to the amount 
decreed to the Crown was premature, I 
do not agree. A decree does exist and 
the. Secretary of State has failed in the 
execution department to obtain a priority 
. for it when the defendant No.1 put his 
own decree into execution. Under the 
circumstances the plaintiff has got a right 
for a declaration. 

In the result I grant to the plaintiff a 
declaration that on his taking action in 
execution of his decree for Rs. 468-3-5, or 
whatever the present amount may be, he 
shall have priority of execution over the 
decree obtained by Bishan Narain Bhar- 
gawa, This. means that the Crown has a 
tight to have its own decree satisfied first. 
Time of two months from to-day shall be 
granted to the plaintiff to take necessary 
action in execution of his decree and exe- 
cution of the contesting defendant's decree 
shall stay for that period. After that 
period execution shall take place in ac- 
cordance with the declaration granted by 
this Court. 

As to costs I think it will be equitable 
if in both Courts ‘the plaintiff is made 
to pay half the costs of the contesting 
defendant. I order accordingly. The de- 
fendant. No. 2 Mr. Dixon was not served. 
He is, however, not interested in the appeal 

OR, Ind. Cas. 529; 45 0.553 at p665; 22 O. W. 

2) 25 M. 457; 12 M. L. J. 208. 

:(3) 38 Ind. Cas. 986; 40 M. 767; (1917) M. W. N, 20; 
- BVM. L. T.71; 5L. W. 664; 18 Or. L. J. 426. 
“49 2 e 537 at p. 542; A, W. N. (1907) 157; 4A. 
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and I did not consider it necessaty to wai 
for him. The decree against him shall be 
ex parie without any orders cn as to costs 
against him. 
Z. K. ‘Order accordingly. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Sxconp CIVIL APPEAL No. 385 or 1924. 
August 18, 1925. 
Present:—Mr. Dalal, J.C. 

RAZA HUSAIN KHAN AND OTHERS—- 
DEFENDANTS—A PPELLANTS 
versus 
Musammat SUBHANI AND OTHERS—- 
PLAINTIFFS AND 
Musammat ZAINAB BIBI AND ANOTHER 
—DEFENDANTS— RESPONDENTS, 

Appeal, second—Custom, whether question of law 
or fact—Finding, whether can be questioned—Wajib- 
ul-arz, erroneous rejection of—Entry in wajib-ul-arz, 
value of—Burden of proof. ° 

A question as to the existence of a custom is one 
of mixed fact and law. The question whether the 
facts found in any given instance prove the existence 
of the essential attribute of a custom or usage is a 
question of law and in second appeal an enquiry is 
permitted to be made whether all the attributes of a’ 
legal custom have been. established or not by the evi- 
dence which is accepted by the lower Appellate 
Court. [p. 526, col. 1.] 

Where a lower Appellate Court in deciding whether 
a custom does or does not exist has rejected a wajib- 
ul-arz on an erroneous view of the law, it is open to 
the High Court to interfere with the finding of the 
Pot ieee Court in second appeal. [p. 526, 
col. 2. 

A wajib-ul-arz unsupported by other evidence may 
be sufficient to establish a family custom. [ibid.] 

Where a wajib-ul-arz is unambiguous and records 
a custom in clear terms, the burden is shifted on to 
the party which alleges a custom contrary to the 
terms of the wajib-ul-arz, to prove by oral and 
documentary evidence either that no such custom as 
recorded in the wajib-ul-arz exists-or that it has 
fallen into desuetude. [ibid.] 

Appeal against a decree of the Addi- 
tional Subordinate Judge, Gonda, dated 
the 25th April 1924, modifying that of 
the Munsif, Tarabgunj, dated the 6th Octo- 
ber 1922. 

Mr. H. Husain, for the Appellants. 

Mr. Aditya Prasad, for the Respondents, 

JUDGMENT.—The dispute here is 
between sisters and brothers of a Maham- 
madan family. Two ofthe sisters claimed 
their share of the property of their father 


. Tajuddin Husain. Their mother Musammat 


1 
| 
yin. | 
Zainab Bibi was made a party to the 
suit and is here a party respondent. The 
plaintiffs sisters succeeded in both the Sub- 
ordinate Courts and the brothers have 
appealed. Serrice was not made on Musam- 
mat Zainab Bibi. She is, however, not a 
necessary party as the question at issue is 
not of her legal share in the property. I 
direct that her name shall be removed from 
the list of the respondents. 

The defendants pleaded a custom in bar 
of the daughters’ right of succession. A 
copy of a wajib-ul arz prepared at the time 
of the Settlement in 1873 was filed and evi- 
dence was led to prove the exclusion of 
‘daughters in seven cases. There was no 
evidence in rebuttal and there was only a 
denial of the custom. Both the Subordi- 
nate Courts have considered the evidence 
produced by the defendants insufficient 
to support the custom and decreed the 
plaintiffs’ suit. The question of import- 
ance here is whether I can inquire into the 
evidence in second appeal because on the 
evidence on the record there cannot be the 
slightest doubt that the custom is abundant- 
ly proved. 


This was the point mainly argued by the 
respondents’ learned Counsel. The position 
he took up was that all the evidence was 
admitted by the Trial Court and that evi- 
dence was considered insufficient both by 
that Court and by the Appellate Court. 
The contention was that no point of law 
arose. There are cases in which it is very 
difficult to disentangle law from facts. In 
Munna Lal v. Jai Indar Bahadur Singh (1). 
I recorded my opinion that the question of 
custom was one of mixed fact and law and 
the point whether the facts found in any 
given instance proved the existence of the 
essential attribute of a custom or usage is 
a question of law and in second appeal an 
inquiry was permitted to be made whether 
all the attributes of a local custom had 
been established or not by evidence which 
is accepted by the lower Court. The 
‘learned Counsel for the respondent dis- 
tinguished this opinion from the present 
case on the ground that here the evidence 
was considered insufficient so no occasion 
arose for this Court sitting in second appeal 
to inquire whether all the attributes of a 
local custom had been established or not. 
According to him interference would be 


088 Ind, Cas, 774; 26.0. O, 386; (1924) A, I. R. 
oy 
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possible where a custom has been held to 
be proved but barred where such a custom 
has been declared not to have been proved. 
There appears to be too much refinement in. 
this argument. If this Court is entitled 
to inquire whether evidence produced in 
the lower Court established the attributes 
of a local custom or rot then no difference 
should arise between cases where custom 
is accepted and those in which the existence 
of the custom is not accepted. The present 
case is one where the Subordinate Courts 
have rejected a wajib-ul arz on an erroneous 
view of the law. In sucha case Mr, Daniels 
(now Mr. Justice Daniels) held that it was 
open to this Court to interfere in second 
appeal: Bodhi Ram v. Menda (2). 


The contention of the appellants here 
is that the Subordinate Courts did not draw 
a proper inference from the wajib-ul- are 
and that they were wrong in holding that 
a previous decision of this Court had dis- 
trusted that wajib-ul-arz. The point of 
view taken by Mr. Justice Daniels in Bodhi 
Ram v. Menda (2) and subsequently in 
another case by their Lordships of the 
Privy Council in Balgobind v. Badri Prasad 
(3) was not present to the minds of the 
Subordinate Courts that a wajib-ul-arz un- 
supported by other evidence may be suffi- 
cient to establish a family custom. In the 
Privy Council ruling great weight was 
attached to only one wajib-ul-arz. The Trial 
Court had held a custom proved on the 
basis of this one wajib-ul-arz. A Bench 
of this Court had set aside the decision of 
the Trial Court. In appeal the Privy Council 
restored the decision of the Trial Court on 
the ground that this one wajib-ul arz which 
was unambiguous was sufficient evidence 
to prove the custom. The view of law ac- 
cepted by their Lordships, therefore, was 
that when a wajib-ul-arz was unambiguous 
and recorded a custom in clear terms the 
burden shifted on the opposite party to. 
prove by oral and documentary evidence 
either that no such custom existed or that 
it had fallen in desuetude. The learned 
Counsel for therespondents drew the Court's 
attention to the observations of their Lord- 
ships of the Privy Council in Thakur 


(2) 49 Ind. Gas. 514; 21 O. O. 334; 80. L. J. 154. 
(3) 74 Ind. Das. 449; 26 O. ©. 217; (1993) A. I. R, 
(P. 0.) 70; 21 A. L. J 578:9 O. & A. L. R 5891; : 
L. J. 289; 45 A. 413; 38O. L. J 302; (1923) M. W, 
N. 799; 33 M, L. T. 317; 100. L. J, 368; 50 I, A 196; 
29 ©, W, N, 465 (P. C), | 
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‘Anant Singh v. Thakur Durga Singh (4), 
that the value to be attached to a wajib ul- 
arz wasofa fluctuating character. Those 
observations, however, will not apply to a 
wajib ul-arz like the one produced in this 
case which is unambiguous and ahout 
which there was no reason to believe that 
it contained the opinion of one or two 
persons and not the record of a custom. 
Seeing this difficulty, 
learned Counsel attempted to’ make out 
that the wajib-ul-arz in this case really 
contained the personal opinion of Tajud- 
din’s brother Khadim Husain. This was. 

| not. the -reason given by the Subordinate 


Courts: for discarding the wajib-ul-arz as- 


valueless. Moreover Tajuddin being a young 
man at the time had not signed the wajib- 
ul-arz. There is a subsequent deposition of 
his on the file Ex. A-7 in support of the 
custom. i 


‘Reference was made by the respondents’, 


learned Counsel to rulings reported as 
Tilak Ram v. Sita Kam (5), Lalman v. Nand 
Lal (6) and Hamid Fatima v. Bhola (7), 
where it was stated that the sufficiency of 
evidence was a question of fact. In all 
those cases, however, the evidence was ex- 
amined by the learned Judges of this 
Court and when the inference to be drawn 
from such evidencé was on the border line 
it-was held that the opinion of the lower 
Appellate Court should prevail. It has no- 
where ‘been definitely laid-down that the 
question regarding custom was purely one 
of fact. If that had been the case, .no in- 
quiry as tothe basis of the judgment of 
the Subordinate Courts would have been 
necessary. In the case of Lalman v. Nand 
Lal (6), the learned Judicial Commissicner 
did allow thatthe question whether in any 
given instance the evidence led to prove 
the ‘existence of thé attributes essential 
for a valid custom is adequate proof of 
what the law requires is a question of law 
which can be discussed in second appeal. 
I cannot agree withthe contention of the 
respondents’ learned Counsel that the ques- 
“tion would not arise in second appeal where 
the question is whether in any given in- 


(4) 6 Ind. Cas. 787; 13 O. O. 163; 12 Bom. L. R. 
504: 8 M. L. T. 79; (1910) M. W. N. 397; 140. W, 
N. 770; 7T A. L.J. 704; 12 0. L. J. 36; 32 A. 363; 371. 
A. 191: 20 M. L. J. 604 (P. C). 


5) 30 Ind. Cas. 503; 2 0. L. J. 388. 
6) 20 Ind. Cas, 894; 17 O. O. 1. 
7) 59 Ind, Cas, 869; 6 0. D. J, 349, 
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stance the lower Court had wrongly con- 
sidered the evidence to be inadequate. 
‘When the wajib-ul-are was not relied 
upon by this Court in -the previous deci- 
sion, the inheritance in dispute was one 
from a female and not from a male as in 
the present case. That decision did not 


throw doubts on the value or adequacy of 


the wajib-ul-arz to prove a valid custom of 


exclusion of daughters from inheritance to 


the father's property. é 
I am of opinion that this is a case where 


‘the Court may interferein second appeal. 


The evidence produced on behalf of the 
defendants was sufficient to prove the 
custom and there was an entire absence 
‘of evidence on the side of the plaintiffs. 

I set aside the decree of the lower Appel- 


‘late Court and dismiss the plaintiffs’ suit. 


Musammat Zainab Bibis name shall not 
be entered in the decree. As the parties 
arerelations and the finding on the question 
of custom is opposed to law, I direct that 
the parties shall bear their own costs of all 


‘the Courts. f 


Z. K. Decree set aside. 


CALCUTTA HIGH COURT. 
Civit RuLE No. 1161 or 1924, 

; March 4, 1925. : 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr Justice Cuming, 
KASIWAR DE—-PETITIONERS 

VETSUS: i : 
ASWINI KUMAR PAL AND OTHERS— , 
OPPOSITE PARTY. n 

Civil Procedure Code (Act V of 1908), ss. 46, 73~ 
Rateable distribution of assets—Attachment of property, 
whether entitles decree-holder to share—Procedure—- 
Execution, application for. | 

A mare attachment of property after judgment is 
not sufficient to entitle a decree-holder to share in 
the rateable distribution of assets in the hands of the 
Court. [p. 528, col. 2.] 

In ordar to entitlea decree-holder to share in the 
rateable distribution of assets in the hands of the 
Court itis necessary that he should make a formal 
application for execution to the Court, before the 
ass3ts ara actually recaived. [ibid.] et, 

An application for attachment under s. 46 of the C. 
P. C. cannot be regarded as an application for execu- 
tion [ibid.] 

Pallonji Shapurji Mistry v. Edward Vaughan 
Jordan, 12 B. 400; 6 Ind, Dec, (x, 8.) 752, referred to, 


| 


| Rule against an order of the Court of 
the Subordinate Judge, Nadia, in Money 
Execution Case No. 92 of 1924. 


Babus Probodh Kumar Dass and Pankaj 
‘Kamar Dutt, for the Petitioner. 
Babus Satindra Nath Mookerjee, Hira 
Lal Ganguit and Bhupendra Kumar Ghose, 
for the O pposite Party. 


JUDGMENT.—This isa Rule issued 
against an order of the learned Subordi- 
mate Judge of Nadia rejecting an appli- 
cation by the petitioner for rateable dis- 
tribution of certain assets which were held 
by that Court. The learned Subordinate 
Judge rejectéd-the application on the 
ground that it was not made before the 
receipt of the' assets by the Court. The 
facts appear to be these—the~present peti- 
tioner obtained a decree on the. 28th May 


1924 on the Original Side of this Court: 


and he applied on the 3rd June for the 
issue of a precept to the Court of the 
' Subordinate Judge to attach any property 
which belonged to the judgment-debtor 
. meanwhile this property was sold in execu- 
tion of some other decree by the Court 
of the Subordinate: Judge on the 26th of 
June 1924, The present petitioner applied 
for execution ‘of his decree in the Court 
of the Subordinate Judge on the 16th 
July 1924, It will appear that some time 
before,.the date of which the petitioner is 
unable to give us, he had applied to the 
Original Side of the High Court for the 
transmission of his decree for execution to 
the Court of the Subordinate Judge of 
Nadia, The order of transmission was 
made on the 7th July 1924. The date of 
this application has not been given to 
us and, therefore, it does not appear 
whether or not it was made before the 
26th of June'the date of the sale. It is 
quite clear that the application to the 
Gourt to shate in the rateable distribu- 
tion of the assets was made after the 
receipt of the assets being received on the 


26th of June and the application for execu-. 


tion being made on the 16th July. 
‘Phe learned Vakil for the petitioner 
argues that the attachment which he 
-applied for on the 3rd of June was suffi- 
cient to allow him to share in the rateable 
‘distribution of the assets. But a mere 
application for an attachment of the pro- 
perty would not be sufficient to entitle 
the petitioner to share in the rateable 
‘distribution of the assets, In order to 
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entitle him to a -share in the rateable. 
distribution of the assets it was necessary 
that he should make an application in 
execution to the Court before .the assets 
were actually received and an application 
for an attachment under s. 46 cannot ' 
be regarded as an application for execu- 
tion. 

A somewhat similar case is the case of 
Pallonji Shapurji Mistry v. Edward 
Vaughan Jordan (l). Though the facts 
of that case are in somie way. dis- 
similar, the principle to be applied is’ 
the same. In that case there had been an 


‘attachment before judgment and no fur- 


ther steps in execution were taken by the 
decree-holder, The learned Judges held 
that even though the attachment before 
judgment continued after the decree had 
been made it was still necessary to formally 
apply for execution ofthe decree in order 
to entitle the decree-holder toa rateable 
share in any assets which might come 
into the possession of the Court. Apply- 
ing this principle to the present case it 
seems to me that a mere attachment of 
the property after judgment is not. 
sufficient to entitle the decree-holder to a 
rateable distribution of the asséts. It is 
necessary that he should make a formal 
application for execution. This admittedly 
was not done before the assets came into 
the possession of the Conrt. The order . 
of the learned Subordinate Judge is, there- 
fore, right. The Ruleis discharged with 
costs. Hearing fee two gold mohurs. There 
will be one set of costs to be divided equally 
between the different sets of contesting 
opposite party. 
Greaves, J.—I agree. 


Z. K. _ Rule discharged, 


(1) 12 B. 400; 6 Ind. Dee. (x. s.) 752, 
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CALCUTTA HIGH COURT. 
Criminal APPEAL No. 210 
or 1925 
% AND 
CRIMINAL Revision No. 4 or 1925. 
May 28, 1925. 
Present :—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Panton. 
CHANDRA KUMAR SEN—APPIACANT 
VETSUS 
Srimati MATHURIYA DEBYA,— 
Oprosits PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 476 (D, 
476-A, 476-B—When superior Court can take action 
—-Limitation Act (IX of 19038), Sch. I, Art. 154- Appeal 
from Criminal Court's order rejecting application for 
making complaint—Limitation. 

Ifa subordinate Court neither makes a complaint 
nor rejects an application for the making of a com- 
plaint, the superior Court may take action and may 
make a complaint under s. 476-A, but where an 


application made to a subordinate Court for making . 


a complaint is rejected then the procedure contem- 
plated by the Code is by way of appeal to the superior 
Court and the limitation for such an appeal is 30 days 
under Art. 154 of Sch. I to the Limitation Act. [p. 530, 
cols..1 & 2.] 

Appeal against an order of the District 
J aes Chittagong, dated the 31st January 
1925. | . 

Messrs. N. K. Bose, Probodh Kumar Dus 
and Chandra Sekhar Sen, for the Petitioner. 

Mr. Paresh Chandra Sen, for the Opposite 
Party. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown, 

JUDGMENT. 

Sanderson, C. J.—This is a Rule ob- 
tained on behalf of Chandra Kumar Sen 
on the 23rd of April 1925, calling upon the 
District Magistrate and the opposite party 
to show cause why the order complained of 
should not be set aside or such other order 
passed in the matter as to this Court might 
seem fit and proper. 

The order complained of was made by the 
learned District Judge of Chittagong on 
the 3lst of January 1925, whereby the learn- 
ed Judge directed that criminal proceedings 
should be instituted against Chandra 
Kumar Sen and Bijoy Singh Hazari, for 
offences under ss. 209 and 466 of the Indian 
Penal Code and for abetment of these 
offences. | 

This Rule deals with the case of Chandra 
Kumar Sen only. . 

I think it is necessary to mention certain 
dates. Itappears thatan application was 
made to the learned Subordinate Judge for 
filing a complaint against the petitioner 
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Chandra Kumar Sen. That application 
was disposed of on the Ist of October 1923. 
By that time the amendment of the Cr. 
P. C., created by the Act of 1923 had come 
into force and the learned Subordinate 
Judge declined to make a complaint under 
s. 476 of the Cr. P. C. as amended. 

There was an appeal to the District Judge 
by the complainant. That was filed on the 
7th of August 1924. It was not disposed 
of until the 3lst of January 1925 by the 
learned District Judge, when, as I have 
already stated, the appeal was allowed, and 
the learned Judge decided that criminal 
proceedings should be instituted against 
Chandra Kumar Sen for the offences which 
I have already mentioned. 

The point upon which the learned Advo- 
cate, who appeared for the petitioner, relied 
was that the appeal to the learned Judge 
was out of time and the learned Judge has 
no jurisdiction to entertain the appeal and 
to make the order. This point was taken 
before the learned Judge apparently, for 
he said as follows:—‘‘It is urged in his 
case ` (that is, the case of Chandra Kumar 
Sen) “that the appeal is barred by time as 
the Subordinate Judge passed orders on 
the Ist of October 1923 that he would not 
proceed against respondents Nos. 2 and 3. 
I do not think that I am bound by any 
rule of limitation in a case of this kind. 
When an offence in connection with the 
administration of civil justice comes to 
the notice of the District Judge it is open 
to him to lodge a complaint in the Crimi- 
nal Courts although a subordinate Civil 
Court may not have thought it necessary 
to take action.” Thelearned Judge then 
proceeded to say that the case was of 
such gravity that he would be failing - 
in his dutyifhe did not institute a com- 
plaint. 

With much respect to the learned Judge 
I am of opinion that the provisions of the 
material sections do not support the conclu-, 
sion at which he arrived. 

Section 476 of the Cr. P. O. deals with 
the procedure, which is to be adopted in 
cases referred to in s. 195, sub-s. (1), cl. (b) 
or cl. (6), by a Court, with regard to offences 
which appear to have been committed in 
or in relation to a proceeding in that Court: 
and s. 476A confers certain powers upon a 
superior Court where the subordinate Court. 
has omitted to take action, It is desirable 
to refer to the terms of the section, which 
are as follows: 
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476A. “The power conferred on Civil, 
Revenue and Criminal Courts by s. 476, 
sub-s, (1), may be exercised in respect of 
any offence referred to therein and alleged 
to have been committed in or in relation 
‘to any proceeding in any such Court, by 
the Court to which such former Court is 
subordinate within the meaning of s. 195, 
sub-s. (3), in any case in which such former 
Court has neither made a complaint under 
s, 476 in respect of such offence nor rejected 
an application for the making of such com- 
plaint, and, where the superior Court makes 
such complaint, the provision of s. 476 shall 
apply accordingly.” 

In my judgment that section does not 
apply to this case, because there was an 
application made to the learned Subordinate 
Judge, and the learned Subordinate Judge 
rejected the application for the making of 
the complaint. 

The next s. 476B gives certain rights of 
appeal not only to the person against whom 
a complaint has been directed but also to 
the person whose application for a com- 
plaint has been rejected. The words of the 
section are as follows :— 

476B. “Any person on whose applica- 
tion any Civil, Revenue or Criminal Court 
has refused to make a complaint under 
s. 476 or s. 476A or against whom such 
a complaint has been made, may appeal 
to the Court to which such former Court 
is subordinate within the meaning of 
s. 195, sub-s. (8) and the superior Court 
may thereupon, after notice to the 
parties concerned, direct the withdrawal, 
of the complaint, or as the case may be, 
itself make the complaint which the sub- 
ordinate Court might have made under 

"8. 476, and if it makes such complaint the 
provisions of that section shall apply accord- 
ingly.” ' 

Therefore, it appears to me that the 
scheme of the sections is that, if the sub- 
ordinate Court ‘has neither made a com- 
plaint under s. 476 nor rejected an applica- 
tion for the making of. a complaint, then 
the superior Court may take action and 
make a complaint. But where, as in this 
case, the subordinate Court has rejected 
the application'for the making of such 
complaint, then, the procedure, which is 
contemplated by the Code, is by way of an 
appeal to the superior Court. 

This matter came before the learned Dis- 
trict Judge by way of appeal, and in view 
of the above-mentioned sections, the learned 


In ré MANIA MANIRHA PADAvVACHI, 


(80-1. G. 19951 
District Judge, in my judgment, should 
have considered whether the appeal was 
filed within the time specified. 

The Article in the Limitation Act which 
applies tothis matter is Art. 154, and the 
material section of the Act is s, 3 which 
provides that “subject to the provisions 
contained in ss. 4 to 25 (inclusive), every suit 
instituted, appeal preferred, and applica- 
tion made after the period of limitation pre- 
scribed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” 

Under Art. 154, the period of limitation 
for an appeal “under the Cr. P. C., 1898, to 
any Court other than a High Court,” is 
“30 days” and the time from which the 
period begins to run is “the date of the 
sentence or order appealed from.” 

It is, therefore, clear that, as the order 


‘appealed from was made on the Ist of 


October 1923 and the appeal was not filed 
till the 7th of August 1924, the appeal was 
out of time. 

This Rule, therefore, must be made abso- 
lute, and the order of the learned Dis- 
trict Judge of the 3lst January 1925, direct- 
ing criminal proceedings to be instituted 
against Chandra Kumar Sen must be set 
aside. 

No order need be made as regards the 
Appeal (No. 210 of 1925) in connection with 
the same matter. 

Panton, J.—I agree. 


8. D, Rule made absolute. 





MADRAS HIGH COURT. 4 
CRIMINAL Revision Cass No. 241 or 1924, 
CriminaL Revision Perrrron No. 202 
oF 1924. 

January 15, 1925. 
Present:—Mr. Justice Srinivasa Iyengar, 
Inre MANIA MANIKHA PADAYACHI 

_ , AND OTHERS— PETITIONERS. 

Criminal Procedure Code (Act V of 1898), ss. 209, 
210—Case triable by Sessions Court—Enquiring Magis- 
trate, duty of—Discharge, order of, when can ‘be 
passed. : 

In cases triable by the Court of Session only one 
trial is contemplated and the enquiry before the 
Magistrate isonly in the nature of a preliminary 
enquiry. [p. 532, col. I. 

Sections 209 and 210 of the Or. P. C. speak only of 
there being or not being sufficient grounds for com- 
Mitting the accused for trial, When the Legislature 


_ speaks. of sufficient grounds for committing for trial, it 

shoüld not be supposed to haye spoken of sufficient 
grounds for conviction and, similarly, when the Legis- 
lature speaks of there not being sufficient grounds for 
committing for trial, it should not be supposed to have 
spoken of there not-heing sufficient grounds for con- 


vietion. ‘[p. 532, cols. 142] 


‘The intention of the Legislature: is to make a dis- 


b 


tinetion between giounds for conviction and grounds’ 
forcommitting for trial..Satigfactory proof of the guilt; 


of the acgused is the ground for conviction and satis- 


factory .eviderice to go to trial must be regarded as. 


the ground for comniitting for trial. [p. 532, col. 2.] 

if the enquiring. Magistrate on the evidence before 
him comes to the conclusion that the charge is ground- 
less, then he should discharge and not commit for 
trial. -For a charge being groundless, it is not neces- 
sary- that there should be no evidence at all of the 
charge. That will be a case of there being no evidence 
of the charge at all and not a case of the charge being 
groundless. | [ibid.] 

A charge may be said to be groundless when the 
evidence adducéd atthe enquiry is such that no 
Tribunal, Judge or Jury would ever on that evidence 
convict the accused. If no reasonable man taking 
into consideration the evidence adduced in the case 
could: possibly on such evidence conclude that the 
accused: was guilty, then it must be taken that the 
charge is groundless, and in such a case the duty of 
the enquiring Magistrate is clear to discharge the 
accused. [ibid] 

‘What the enquiring Magistrate has got to try and 
determine is not whether the case has been made out 
but only whether .there is acase for trial. There is 
always a case for trial when the evidence is of sucha 
nature that the: guilt of the accused can be held to be 
proved or disproved only as the result of valuing and 
weighing of the evidence. [p. 533, col. 2.] 
Petition, under ss. 435 and 439 of the 
Cr. P. C., 1898, praying the High Court to 
revise an order of the Court of the 
District Magistrate, Trichinopoly, dated the 
29th January 1924, in Criminal Revision 
Case‘ No. 28 of 1923, preferred ‘against the 
order of the Court of the First Class Magis- 
trate, Udayarpalayam, dated the 5th Novem- 
ber 1923, in P. R. Case No. 1 of 1923. - 

Messrs. V. L. Hthiraj and K. P. Raman 
Menon, for the Petitioners. 

The Public Prosecutor, for the Crown. 


-ORDER.—I am asked in this criminal 
revision case to revise the order of the 
District Magistrate of Trichinopoly by 
which under the previsions, as I take it, 
of s. 437 of the Cr..P. O. (and not 436 as 
it appears in the papers) he directed, set- 
ting aside the order of discharge passed by 
the First Class Magistrate of Udayarpalayam 
that all the accused in the case be com- 
mitted for trial to the Sessions Court of 
Trichinopoly. À 

The order of the First Class Magistrate 
of Udayarpalayam was passed as the result 
of. the enquiry into the case which was 
triable by a Court of Session and under 
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the provisions of s: 209 cl, (J) of the Cr, P : 
O. The learned District Magistrate has 
in his order set out as follows:—“I direct 
that under s. 486, Cr. P. C, that the accused ° 
be committed for trial for the offences for 
which they have been charged. Warrants. 
will issue for the arrest of the accused and 
their production before the Court of Ses- 
sion.” This order was made by him ona 
criminal revision petition filed on behalf 
of the first prosecution witness and the 
only persons who were made respondents. 
to the petition were accused Nos. 1 to 13 
and accused No, 18, and the prayer was. 
that those respondents should be arrested 
and ordered to be committed for trial be- 


. fore the Sessions Judge of Trichinopoly.. 


The other accused in the case, namely,. 
accused Nos, 14 to 17 and 19 to 23, were 
not made respondents to that petition, and 
no notice appears also to have been ordered. 
to or served upon them. In these circum- 
stances, it must be fairly clear that the 
order of the District Magistrate to the effect. 
that all the accused should be arrested 
and committed for trial to the Sessions 
Court without excluding accused Nos. 14 
to 17 and 19 to 23 from the scope and 
operation of the order was due merely to. 
a mistake but nonetheless serious so far 
as those accused were concerned. As those 
accused, namely, accused No. 14 to 17 and 
19 to 23 were not respondents to the erimi- 
nal revision case and were not required 
to be committed for trial under the petition 
the District Magistrate was considering 
and as in any case, they have had no 
opportunity -of showing cause why an 
order of commitment should not be made 
against them also, the order of the District 
Magistrate so worded as to include-them 
also is clearly wrong. The order, therefore, 
will be modified by substituting in the 
operative portion for the word “accused” 
the words “accused Nos, | to 13 and accused 
No. 18.” The other accused, namely, Nos. 14 
to 17 and 19 to 23 if already arrested under 
the order of the District Magistrate will 
be forthwith released and set at liberty. 
The order of commitment so far as the 
said accused Nos, 14 to 17 and 19 to 23 are 
concerned is also set aside. As regards 
the other accused, however, there is nọ 
such irregularity in the order of the, Dis- 
trict Magistrate and they were further 
parties respondents to the criminal revision 
ease filed before him and it was after 
hearing them that the learned District 
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Magistrate ha 
tion. 

The learned Counsel here Mr. Ethiraj 
has contended before me that the order of 
the District Magistrate directing their com- 
mitment also was wrong and should be 
set eside. He based his contention on two 
grounds, firstly that the District Magis- 
trate erred in his view of the law regard- 
ing the duty and’ function of the Commit- 
ting Magistrate ‘conducting the preliminary 
enquiry and secondly that in any case it 
was not on the merits a proper case in 
which the order of commitment should have 
been made. 

It was thus argued before me on behalf 
of the petitioners ‘that a Magistrate con- 
ducting an enquiry under Ch. XVIII of the 
Cr. P. C. was bound to commit the accused 
for trial before the Court of Session only if 
in his judgment the evidence before him 
was such that if nothing else or nothing 
more were proved, the accused should be 
convicted of the charge, or in other words 
that the Magistrate was entitled to discharge 
the accused if in his judgment the evidence 
produged before him was not conclusive of 
the guilt of the accused. The result of such 
a contention would undoubtedly make the 


passed the order in ques- 


enquiry before the Magistrate the first trial. 


and the proceedings before the Sessions 
Court the second trial of the accused. 1t 
was said that such was, however, ihe inten- 
tion of the Legislature because there was 
provision made in the Chapter not only 
for the examination-in-chief of the prose- 
cution witnesses, but for their cross-exa- 
mination and re-éxamination, for the accu- 
sed calling any witnesses they might 
choose for the Court siting any witnesses of 
its own motion and so forth. This position 
was also sought to be supported by the 
learned Counsel 'for the petitioners by 
reference to a number of decided cases 
mostly of this Court. 

Itis clear from the Procedure Code that 
only one trial is contemplated and that 
the enquiry before the Magistrate in cases 
triable by a Court of Session is only in 
the nature of a preliminary enquiry. Sec- 
tions 209 and 210 of the Or. P. C. speak only 
of there being lor not being sufficient 
grounds for committing the accused for trial, 
When the Legislature speaks of sufficient 
grounds for committing for trial, it should 
not be supposed to have spoken of sufficient 
grounds for-conviction and, similarly, when 
the Legislature speaks of there not being 
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sufficient grounds for committing for trial, 
it should not be supposed to haye spoken 
of there not being sufficient grounds for 
conviction. 

It follows from this that the intention 
of the Legislature clearly is to make a 
distinction between grounds for conviction 
and grounds for committing for trial. 
Satisiactory proof of the guilt of the accused 
is the ground for conviction. What then is 
the ground for committing for trial satis- 
factory evidence to go to trial must be 
regarded as the ground for committing for 
trial. In fact, the expression in el, 2 of 
s. 209 “considers the charge to'be ground- 
less” furnishes us with a clue as to the 


“true meaning of the Legislature. If the 


enquiring Magistrate on the evidence before 
him comes to the conclusion that the charge 
is groundless, then itis indicated that he 
should discharge and not commit for trial. 
For a charge being groundless, it is not 
necessary that there should be no evidence 
at all of the charge. That will be a case 
of there being no evidence of the charge 
at all and not a case of the charge being 
groundless. For all practical purposes it 
may be stated that a charge may be said 
to be groundless when the evidence adduc- 
ed at the enquiry is such that no Tribunal, 
Judge or Jury would ever on that evidence 
convict the accused. If no reasonable man 
taking into consideration the evidence 
adduced in the case could possibly on such 
evidence conclude that the accrised was 
guilty, then it must be taken that the 
charge is groundless, and in such a case 
the duty of the enquiring Magistrate is 
clear to discharge the accused. -From this, 
therefore, it follows that except in cases 
where the charge is found to be. groundless, 
that is to say, in other words where the 
evidence on the record is such that no 
Tribunal Judge or Jury would ever convict ` 
the accused on that evidence, the enquir- 
ing Magistrate is bound to commit for trial, 
I do not really understand that iri'ahy of the 
decided cases which were referred to before 
me in argument a substantially different 
view was really taken by any learned 
Judge. In the case of In re Damappa 
Pillai (1) Justice Sadasiva Aiyar, says that 
“where most of the important wiinesses are 
totally unworthy of credit accordingto the - 
Magistrate and where the case itself bristles 
with improbabilities, the Magistrate 


(1) 23 Ind. Cas. 741; 15 Or, L, J. 373, 
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would be right in discharging the accused.” 
And later on in the same judgment the 
learned Judge refers to the Sessions trial 
in such cases being practically foredoomed 
to failure. I take it that the learned Judge 
was merely referring in other words to a 
case in which no Tribunal would convict 
the accused on the evidence. 

Again in the case of Narasappayya v. 
Narasayya Shanbhogue (2), Justice Tyabji 
states that what the Magistrate has to see 
is whether the prosecution has adduced 
such evidence as is not:on the fact of it 
absolutely incredible in regard to every 
ingredient of the evidence that is charged. 
This differs if at all only in form from 
what I have said. 

The case of Karuppa Chakkiliv. Palani- 
swami Goundan (3) does not relate to a case 
triable by a Court of Session andhas, there- 
fore, no bearing on the present question. 
`~ In the case of In re Ponniah Tirumali 
Vandaya Thevar (4), Mr. Justice Kumara- 
swami Sastriar speaks of there being a 
prima facie case and the discretion of the 
Magistrate and his power to weigh the 
evidence. I cannot agree that the learned 
Judge intended to lay down anything 
more than that the enquiring Magis- 
trate may discharge if he is of the opi- 
nion that the. evidence relating to the guilt 
of the-accused is most untrustworthy, It is 
significant that that learned Judge while 
speaking ofa prima facie case also adds 
that it is not the business of the Commit- 
ting Magistrate to usurp the function of 
the Sessions Judge or the Jury and in that 
respect the learned Judge speaks as in 
agreement with the observations of Justice 
Bakewell in the case of National Bank of 
India, Ltd., v. Kothandarama Chetti (5). 

-On the one side there is of course the ex- 
treme suggestion that the Committing 
Magistrate is bound to commit if there 
should be any evidence whatsoever in 
support of the charge whatever the quantity 
or quality of such evidence may be. Equally 
there is the contention on the other extreme 
that the Committing Magistrate isnot bound 
to commit unless a prima facie case is made 


(2) 28 Ind. Oas. 643; 16 Or. L. J. 307; (1915) M. W. 
(3) 53 Ind. Cas. 817; 200r. L. J. 817; 10 L. W. 


0. 

(4), 65 Ind. Oas. 993; 23 Or. L. J. 209; 42 M. L. J. 49; 
(1922) A. L R. (M) 43; 16 L. W. 460; (1922) M. W. N. 
13; 30 M. L. T. 72. 

(5) 21 Ind, Qas. 129; (1913) M. W. N, 728; 14 M. L. 
p, 200; 14 Or. L. J. 599, 
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out. On the authorities and on the reason 
of the thing, I have no hesitation in stating 
that both these extreme contentions are 
untenable. Ifit should be conceded that 
the Committing Magistrate has no right to 
usurp the function ofthe Judge or Jury, 
that is, the function of trying the case itself 
and deciding whether or not the accused 
is guilty, it follows that what the enquiring 
Magistrate has got to tryand determine is 
not whether the case has been made out 
but only whether there is a case for trial. 
It must be held that there is always a case 
for trial when the evidence is of such a 
nature that the guilt of the accused can 
be held to be proved or disproved only ‘as 
the result of the valuing and the weighing 
of the evidence. But, on the other hand, 


‘ifthe evidence beofsuch a nature that no 


reasonable person .and no Tribunal Judge 
or Jury would ever on that evidence hold 
the accused guilty, it follows thatthere is 
no case for trial and itis then a case for 
the enquiring Magistrate to discharge. 
Now in the case before me the enquiring 
Magistrate has no doubt written a long and 
considered judgment, but at the same time 
it is abundantly clear that he has really 
mistaken his function. If he had said that 
the evidence was of such a nature that no 
Court could possibly on that evidence ře- 
gard the accused as guilty, I should not 
have hesitated to give effect to that opinion 
more especially having regard to the fact 
that the Magistrate saw the witnesses and 
had an opportunity of judging of their cre- 
dibility. But what he set himself to decide 
was not whether there was a case for trial or 
in other words whether there was any 
reasonable ground for the charge but whe- 
ther the prosecution had made out the case 
set up. In para. 24 of his order he states 
thus: “Some of the evidenceon the side 
of the defence appears to be more probable. 
In the end I consider that the case against 
the accused has not been made out and ac- 
cordingly discharge them under s. 209, cl. (1) 
of the Cr. P. C.” It was not his province to 
decide whether the case had been made out 
by the evidence ornot. All that he had to 
do was to find if the charge was groundless 
and if it was not, to commit the accused for 
trial. It is not merely a casa in which the 
learned Enquiring Magistrate has failed to 
appreciate his proper function in the case 
but the whole of his judgment and order 
would seem to be vitiated bya belief that 
he was there and then to decide having re- 
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gard to the credibility of the witnesses, 
their statements etc., whether the case laid 
had been’ madeout. Icannot consider that 
this wasa proper course for him to take. 

The order of discharge, therefore, being 
improper it follows that the District Magis- 
trate was justified in interfering in revision. 
If I should at the present stage seek to go 
into the merits and express my opinion on 
the evidence, it may operate to the pre- 
judice of the accused. If theorder of dis- 
charge was wrong as having been the re- 
sult of proceeding on a wrong principle, it 
follows that the District Ma gistrate was not 
only competent but justified in interfering 
and all that I am now concerned is to see 
whether the order of the District Magistrate 
is so clearly wrongas to call for my iuter- 
vention. So far as the order of commitment - 
made by the District Magistrate related to 
accused Nos. 14 to17 and 19 to 23 I bave 
already decided that the order was wrong 
and should, therefore, be set aside. As re- 
gards the other accused Nos. 1 to 13 .and 
18, not being satisfied that theorder of the 
District Magistrate was clearly wrong, I 
do not feel called upon to interfere and with 
regard to these accused, therefore, the peti- 
tion is rejected. 

The accused Nos. 1 to 13 and 18 who 
have been committed for trial will be releas- 
ed on bail on their furnishing security to. 
the.satisfaction of the Sub- Divisonal Magis- 
trate of Udayarpalayam each in his own 
bond for Rs. 500 with two sureties of. 
Rs, 250 each. 

V. N. V. 

Z. K. 


Order modi fied. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 96 or 1925, 

July 8, 1925. 

Present :—Mr. J ustice Suhrawardy and c. 

Mr. Justice Panton. 

AHMED ALI AND OTHERS—ÅCCUSED— - 

APPELLANTS `: 
VETSUS 
EMPEROR—Oprosirn PARTY, 

Penal Code (Act XLV of 1860), 88. 463, 467---“Intent 
to defraud,” meaning of—Signature, for gery of, as 
attesting witness—V aluable security, forgery of. 

‘The expression “intent to defraud” asit occurs in: 
s. 463, Penal Code, implies conduct coupled with. 
intention to deceive and thereby to injure; in other. 
words “defraud” involves two conceptions, namely, 
deceit and injury tothe person deceived, that is, in-~ 
fringement of some legal right possessed by him but 
not necessarily deprivation of: property. [p. 535, col, 2.] | 
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oe or v. Surendra Nath Ghosh, 7 Ind. Cas. 629; 
O. W. N. 1076 at p. 1085; 12 C. L. J. 211, 11 Or. L. 
y 505: 38 O. 75, followed.” 

The signature ofan attesting witness does not fix 
that witness with knowledge ‘of the contents of -the 
document or with any liability under its terms. There- 
fore, a forgery of the signature of the owner of a ro- 
perty as an attesting witness on an instrument grant ing 
a sub-lease of that proper ty, pur ‘porting to be exectited 
by the forger as the owner's lessee, does-not fall under 
the definition of the offence under s. 467, Penal Code. 
[p. 535, col. 2.) 
| Yriminal appeal against an order of the 
Sessions Judge, Noakhali, dated the 13th 
January 1925. i 

Babu Santosh Kumar Bose, for the Appel- 
lants. 

Babu Probodh Chandra Kar, for. the Com- 
plainant. 

Mr. Khundkar (Deputy Legal Remem- 
brancer), for the Crown. és 


J UDGMENT.—The present apanas 
have been convicted on the. ahs a 
verdict of the Jury—the appellant No:! 
Ahmed Ali underss. 193 and 467/109, Indien 
Penal Code—appellant No. 2 Sayadutuila. 
Khan under s, 193 tead with s. 109 and 
under s. 467, Indian Penal Code; and appel- 
lant No. 3 Yusuf under s. 193 read with: 
s. 109 and s. 467 read with s. 109. ` They: 
have been sentenced under the. earlier of: 
these sections to rigorous imprisonment? for 
three yearsand under the latter section to- 
rigorous imprisonment for five years, the’ 
sentences running concurrently, 1 may. 
observe that the Jury returned also. 
an alternative verdict of guilty- under 
s. 465/109, 465, 465/109 respectively 
against these appellants. The case agairzist 
them was that they were concerned in the. 
preparation of a certain borga kabuliyat 
which. recites’ that the appellant Ahmed. 
took .a sub-lease from the appellant’ Yusuf 
of certain land which Yusuf, according ‘to 
the recital, held under the landlord Joy 
Gobind Chowdhury. This document ‘was. 
- presented for registration with the signatiire: 
as an attesting witness of one Chittaranjan: 
Chowdhury. The case for the prosecutions’, 
was that none of the appellants had -aAy- 
title to the land ‘and that the signature: “oF 
Chittaranjan Chowdhury: was a forgery. ` 

Three main points have ‘been. aia 
against the charge delivered by the learned; 
Judge to thé Jury. The first.is that he has 
wrongly explained to the Jury the law in} 
respect to all the ‘offences charged. In the 
second place, ib is said that he has not suffi-- 
ciently directed them as to the defence set ` 
up by the appellants; and in the third place,- 
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it is said that he has adopted a wrong 
method in placing long extracts from the 
depositions of the witnesses before the Jury. 
Now as regards the second of these 
points, we do not consider that it is 
of very great importance having regard 
to the view which we take as to the con- 
victions under Oh. XVIII of the Indian 
Penal Code. As regards the third point, I 
may say that the learned Judge might have 
adopted a better method of putting new 
evidence before the Jury, and he might 
have arranged the matter with greater skill; 
but at the sametime it is impossible to say 
that because he adopted the method which 
he did adopt, the Jury was in any manner 
misled in consequence. i 
The real objection to the learned Judge's 
charge is the first to which I have referred, 
namely, the mis-direction which is said to 
have been given to the Jury on the subject 
of the law applicable to the particular 
charges. h 
As regards the charge under s. 193, Indian 
Penal Code, it is urged that the material is 
insufficient to justify a finding that this 
document was prepared for the purpose of 
being used in any stage of a judicial pro- 
ceeding. The purpose with which the 
document might have been prepared is a 
matter of inference and in dealing with 
this part of the case the learned Judge told 
the Jury that they would have to consider 
Ahmed Ali’s intention in making in the 
kabuliyat this false statement viz , “that you 
are the owner in possession,” and he went 
on to say “you will ask yourself what is the 
natural intention of the offender who 
manufactures a false document with regard 
to land”; and he finally leaves it to the 
Jury to decide what that intention was. It 
seems to us that the inference that the 
intention was that the document in 
question should be used in a judicial 
proceeding even though such a proceed- 
ing had not in ‘fact been instituted is 
a reasonable one; and that the verdict 
arrived at by the Jury in this respect is 
justifiable. | h 
It is in respect to the direction given by 
the learned Judge as to the offences under 
Oh. XVII, Indian Penal Code, that, in 
our opinion, the learned Judge has fallen 
into error. Butit is not necessary in view 
of our opinion as to the conviction under 
s. 193 and our view as to the punishment in- 
flicted, that 1 should do more than very 
hortly advert to the learned J udge’s charge 
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in this respect. It seems to us that on the 
two subjects the learned Judge has gravely 
mis-directed the Jury. In explaining s. 467, 
Indian Penal Code hesaid: “Here the injury 
would be the deprivation of Chittaranjan - of 
the right in land to which prosecution 
asserts he is entitled.” Then again when he 
was discussing the meaning of the expression 
valuable security he says in respect to 
the signature of Chittaranjun that it “pur- 
ports to be an acknowledgment that he 
accepts the kabuliyat and the proposals made 
therein. His signature when joined to the 
forged kubuliyat purports to be an acknow- 
ledgment that he has no certain legal 
rights.” That is distinctly wrong because the 
signature of an attesting witness does not fix 
that witness with knowledge of the contents 
of the document or with any liability under 
its terms. The learned Judge has fallen 
into a second error in discussing s, 463 
Indian Penal Code. He says “But the 
forging of the signature may be regarded 
as fraudulent, i. e. with intent to deceive 
since if the forged signature ever appeared 
before a Court it would deceive the Court and 
lead it to believe that the title of Ahmed or 
Yusuf was acknowledged by theover-landlord 
Chittaranjan which was not the case”. That 
is nota correct explanation of the words as 
they occur in s. 463 In thisrespect itis only 
necessary to refer to the observation of Mr. 
Justice Mookerjee in the case of Emperor 
v. Surendra Nath Ghosh (1) which occurs at 
page 1085*. The learned Judge there says 
“The expression ‘intent to defraud’ (as it 
occurs ins. 463, Indian Penal Code), implies 
conduct coupled with intention to deceive 
and thereby toinjure; inother words ‘defraud’ 
involves two conceptions, namely, deceit and 
injury to the person deceived, that is, in- 
fringement of some legal right possessed 
by him but not necessarily deprivation of 
property.” Having regard to this observation 
it is clear that the learned Sessions Judge 
did not properly explain to the Jury the 
bearing of the word “defraud” upon the 
point at issue. For this reason we think 
that the conviction of offences under Ch. ` 
XVIII of the Indian Penal Code cannot 
be supported. 

It has been argued, however, that the 
evidence does establish facts which in 
other respects would justify the conviction 
under this Chapter of the Indian Penal 

(1) 7 Ind, Cas. 629; 14 O. W. N. 1076 atp. 1085; 12 
C. L. J. 277; 11 Cr. L. J. 505; 380, 75. 

*Page of 14 O. W. N.--[Hd.] 
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Code. We do not, however, think it neces- 
sary to go into this matter or to express any 
opinion upon it, because, as I have just now 
said, the conviction under s. 193, Indian 
Penal Code, isa good conviction and the 
punishment inflicted under it is in our 
judgment adequate. We, therefore, set aside 
the conviction, under s. 467/109 and confirm 
ae under 8, 193 and s, 193 read with 
109. - 


under these latter sections is three years’ 
rigorous imprisonment. We have taken into 
consideration, However, the nature of the 
document in question. We think that it 
‘was nota very dangerous document and that 
we can safely reduceto two years’ rigorous 
imprisonment which we accordingly do. 

N. H. i Appeal partly allowed: 

| Sentence reduced, 


ee eed 


| 
OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Jury Case No. 3 or 1925. 
August 13, 1925. 
Present:—Mr. Dalal, J. C. 

EMPEROR—COMPLAINANT 
© VETSUS 
MOHAMMAD SHAFI—AccusED. 

Criminal Procedure Code (Act V of 1898), ss. 307, 
842—Trial by Jury—Disagreement between Judge 
and Jury—Reference to High Court—Duty of High 
Court—Verdict manifestly wrong or perverse, finding 
as to—Examination of accused, nature of. 

Where in a case tried by a Jury the Sessions Judge 
disagreeing with the unanimous verdict of the Jury 
makes a reference tothe High Court under s. 307 of 
the Cr. P. C., the question to be decided by the High 
Court is whether the verdict of the Jury is manifestly 
wrong or perverse. The High Court has not to decide 
what would appeal to itas true or false, but has to 
consider whether the view taken by the Jury was such 
as could not be supported on any consideration of the 
case whatsoever. [p. 537, col. 1.] 

It makes a considerable difference to listeners like a 
Jury whether the statement of the accused made 
before the Committing Magistrate is read over by the 
reader of the Court, or, whether the accused person is 
carefully examined injthe presence of the Jury and his 
answers and demeanour noted by the Jury. Ina case 
tried witha Jury the Judge should examine the 
accused person with ‘care so that the defence of the 
accused and its hollowness, where it is untenable, may 
be fully impressed on the minds of the Jury. [ibid.] 


| 
Reference made by the Fourth Additional ` 


Sessions Judge, Lucknow, by his letter No. 
35, dated the 20th May 1925, 


| 
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The punishment that has been inflicted’ 
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Mr. R. F. Bahadurji, for the Accused. 
The Government Pleader, for the Crown. 
JUDGMENT.—This is a Reference made 
by the Fourth Additional Sessions Judge 
of Lucknow to this Court on his disageeing 
with the unanimous verdit of the Jury. 
The appellant, Head Mali of the Victoria 
Park here, Mohammad Shafi by name, was 
prosecuted on three charges of forgery. 
He prepared the Muster Roll of the Malis 
serving under him and in accordance with 
the Muster Roll an Acquittance Roll was 
prepared and the Malis were paid. One 
Mali Ram Ratan was so paid on two oc- 
casions June and December 1923. The 
salary of the Mali Ram Ratan was admit- 
tedly taken by Mohammad Shafi who put 
his own thumb impression. The charge 
against him was that he forged the Acquit- 
tance Roll of the Victoria Park staff for the 
months of June and December 1923 in that 
he dishonestly and fraudulently affixed his 
own thumb impression against the name 
of Ram Ratan thereby making it to appear 
that the said Ram Ratan had served on the 
Staff of the Victoria Park asa Mali during 
June and December 1923 and that he had 
authority from Ram Ratan to acknowledge 
receipt of his pay for the same months 
whereas he knew that the said Ram Ratan 
had not so served during those months and, 
therefore, not being entitled to any pay 
could not have authorised him and did not 
authorise him to draw pay from those 
months on his behalf. The defence was 
an admission of the thumb impressions be- 
ing those of Mohammad Shafi and an alle- 
gation that according to the procedure 
obtaining in the office of this garden any sub- 
stitute may be entertained for Ram Ratan. 
Ram Ratan's name may be continued in the 
Acquittance Roll and salary may be drawn 
on aes of the substitute by Mohammad 
hafi. 

The question is whether the unanimous 
verdict of the Jury is manifestly wrong or 
perverse. It is obvious what the Jury 
thought was that 20 Malis were really enter- 
tained in the garden, that a substitute did 
work for Ram Ratan and that what Moham- 
mad Shafi took fromthe garden authorites 
for the two months was disbursed in paying 
a person or several persons working for 
Ram Ratan in the gardens. On these facts 
it-would be admitted that no charge of 
forgery could be sustained. The Superin- 
tendent of the gardens one Mr. Johnson 
said that he never knew that less than 20° 
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Mails were working under Mohammad Shafi. 
The accused's learned Counsel referred te 
a statement made by this witness before the 
Magistrate that wheneverhe paid a surprise 
visit he found the attendance to be correct, 
No evidence wads produced on behalf of the 
prosecution to prove that less than 20 Malis 
worked during the months of June and 
December 1923. Itis quite true that the 
accused definitely stated that he was unable 
to produce the substitutes, that he did not 
know their names nor where they lived. 
This statement when we consider that Ram 
Ratan left service in 1921 is highly suspici- 
ous. It was at the same time open tothe Jury 
not to consider this circumstance as suspici- 
ous. Itis-possible that they thought that 
substitutes would be afraid of being drag- 
ged into this criminal prosecution and 
would not depose that they worked in the 
garden. Such an attitude of mind would 
be possible among menial Indians of the 
status of coolies and this consideration 
may have appealed to the Jury. 

As Mr. Bahadurji who appeared on behalf 
of Mohammad Shafi submitted to the Court 
it is not for a Judge of this Court to decide 
what would appeal to his mind as 
true or false but he has to consider whether 
the view taken by the Jury was such as 
could not be supported on any considera- 
tion of the case whatsoever. It is also 
unfortunaté that the accused was not care- 
fully examined by the Sessions Judge him- 
self who was satisfied with the examination 
before the Magistrate. It maybe granted 
that the Magistrate examined the accused 
with great care but it makes a considerable 
difference to listeners like the Jury whe- 
ther a statement isread over by the Reader 
of the Court or whether an accused person 
is carefully examined in the presence of the 
Jury and his answers and demeanour noted 
bythe Jury. My opinion is that Sessions 
Judges of Oudh will be well-advised when 
so many offences are now being tried with 
the aid of a Jury if they examine accused 
persons in theirown Courts with care so 
that the defence of the accused and its 
hollowness, where itis untenable may be 
fully impressed on the mind of the Jury. 
The angle of vision has to, be changed 
with a change in the method of the trial. 

There are some things in the charge to the 
Jury also which the Jury must have under- 
stood were not strictly correct. In one 
place the learned Judge’ says about the 
accused; “Although he knew Hnaglish but 
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he used to affix his thumb impression 
against the name of Ram Ratan in the Ac- 
quittance Roll when he was drawing Ram 
Ratan’s pay. This may show his bad faith. 
If he was drawing the pay of Ram Ratan 
in good faith, as “he admits, he could not 
have affixed his thumb impression to the 
register, but signed it with a note that he 
had taken it on his behalf,” | 

This is hardly a fair statement. when it 
is remembered that the Superintendent of 
the gardens definitely stated that the name 
of the person who actually took the salary 
was never recorded. The Superintendent 
also stated that ina case where the pay 
was received by a person other than the 
one named in the Acquittance Roll thumb 
impression was always received. There’ 
may bea reason for this because thumb 
impression, if properly taken, is more easy 
to identify than a signature. 

Having regard to the manner of the 
trial and the statement of the garder 
Superintendent I am not prepared ‘to say 
that the verdict of the Jury was mainfestly 
Wrong or perverse. 

The accused shall be acquitted and his 
bail cancelled. 


Z. K. Accused acquitted, 


CALCUTTA HIGH COURT. 
URIMINAL APPEAL No. 161 or 1925. 
July 15, 1925. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Panton. 

ABDUL GANI BHUYA—Acoussp— 
APPELLANT 
versus 


EMPEROR—Opposite Party. . 

Criminal Procedure Code (Act V of 1898), s. 258—~ 
Evidence not recorded for commitment, whether ad- 
missible—Hvidence admitted under section, whether 
substantive evidence-—Hvidence retracted in Sessions 
Court—Charge to Jury—Duty of Court. 

There is no special procedure laid down in 
Oh. XVIII of the Cr. P. C. for recording evidence, 
and any evidence recorded bya Magistrate before 
commitment, whether recorded witha view to com- 
mitmənt or in the ordinary course of trial, is evidence 
recorded in the presence of the accused under 
Ch. XVI, for the purposes of s. 288, Cr. P. C. [p. 539, 
col. 1. 

e recorded by the Committing Magis- 
trate, if admitted under s. 288, Cr. P. O., must be 
treated as evidence for all purposes even as. the basis 
of finding or verdict and on a par with any other evi- 
dence, before’ the Sessions Court or asa substantive 
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evidence on which the verdict of the Jury or judg- 
tent of the Judge can be based. [p. 540, col. 2.) 

Case-law reviewed. 

Witnesses who retract in the Sessions Court their 
statements made before the Committing Magistrate 
are lying witnesses, as they must have spoken 
falsehood either before the Committing Magistrate or 
in the Sessions.Court. In their case the Sessions 
Judge must tell the Jury in hischarge that their evi- 
dence should be regarded with great caution. The 
jurors ordinarily are not men who are used to weigh- 
ing evidence and it is, therefore, necessary that all 
help should be given to them in estimating the evi- 
dence in the light of the observations made by learned 
Judges in decided cases. [p. 540, col. 2; p. 541, col. 1] 

Where instead of cautioning the Jury as to placing 
reliance on the evidence of witnesses who have retracted 
their statements made before thè Committing Magis- 
trate, the. Judge expresses his opinion in his charge 
with a certain degree of assertion in the words: “It 
seems clear to me that these witnesses have decided to 
go as far as they possibly can towards altering their 
evidence in such a way as shall secure the acquittal of 
the accused”, the charge is vitiated, although the 
Judge also tells the Jury “it is for you to say whether 
you feel convinced as to the truth of the Magisterial 
depositions to an extent which would warrant you as 
prudent men in acting upon them.” [p. 511, col, 1.] 

Criminal appeal against an order of the 
Additional Sessions Judge, Mymensingh, 
dated the 2nd March 1925. 


“Babu Suresh Chandra Taluqdar, for the 


Appellant. 
Mr. Herambo Chandra Guha, for the 
Crown. 

JUDGMENT. 
Suhrawardy, J.--The appellant 


Abdul Gani Bhuya has been convicted 

“under s, 324, Indian Penal Code, and sen- 
tenced to six months’ rigorous imprison- 
ment. He was tried with one Abdul Razak 
for offences under ss. 324, 323 and 325, Indian 
Penal Code. The Jury unanimously found 
Abdul Razak not guilty and found the ap- 
pellant guilty under s. 324, Indian Penal 
Cod 


ode. 

On behalf of the appellant three points 
have been taken by the learned Vakil who 
appears for him relating to non-direction in 
the learned Judge's charge to the Jury. 
The first point is with regard to the admis- 
sibility of the depositions taken by the 
Magistrate. What happened in this case 
is that the case for the prosecution rested 
on the evidence of two alleged eye-wit- 
nesses to the occurrence Nawab-ud-Din 
and Wasiuddin and of another witness 
Madhu, a servant of the family, who had 
lodged the first information on hearing 
about the occurrence from one of the other 
witnesses, Before the Committing Magis- 
trate they spoke of having seen the occur- 
rence or part of it but in the Sessions Court 
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they practically denied having seen it: 
Nawab-ud-Din had said before the Commit- 
ting Magistrate that there was an exchange 
of abuse. Gani Mia (accused) then began 
to cut Abdul Jabbar with his sword and 
Kalarbap (Abdul Razak) beat Abdul Jabbar 
on the head. Abdul Jabbar fell down 
and was beaten further. In the Sessions 
Court he said that Abdul Gani gave a stab 
to Abdul Jabbar with a sword but he could 
not say where it landed, and Abdul Jabbar 
struck Abdul Gani a blow with a pointed 
lathi. On being questioned by the learned 
Judge as to whether he was right as tothe 
statement he was making he answered “I 
did not see”. Wasiuddin had stated before 
the Committing Magistrate thus: “I heard 
a cry and went upon the courtyard. I found 
Abdul Jabbar and Nawabuddin lying on 
the courtyardin front of Mamudjan’s hut, 
There were many injuries on their persons, 
Abdul Razak had a lathi, Abdul Gani had 
a weapon made of iron which is called 
talwar”. In the Sessions Court he said ag 
follows: ‘“Iheard a shriek, not the words. 
I saw Nawabuddin and Jabbar lying in 
the yard.. Razak, Gani and Karim were 
there. I did not clearly notice what was in 
their hands but Gani had something in his 
hand.” The servant Madhu had stated 
before the Magistrate that he saw the accus- 
ed going out of Mamudjan’s hut with a 
sword and he saw Abdul Jabbar lying un- 
conscious in his hut. He was asked by 
Mamudjan to go to the thana and to lodge 
ejahar there and he did according to in- 
struction. In the Sessions Court he had 
said “I saw nothing in their hands. Then 
I went in Jabbar Mia’s hut and found 
Jabbar lying. Nawab told me to go to thana, 
He told me what to say”. From the de- 
positions of these witnesses before the Com- 
mitting Magistrate and in the Sessions 
Court, it is clear that they were delibe- 
rately attempting to retract the evidence 
given by them before the Committing 
Magistrate. The learned Sessions Judge 
admitted their evidence before the Commit- 
ting Magistrate under s. 288, Ur. P. C., and 
placed it before the Jury who apparently 
based their verdict upon it. 

It is contended on behalf of the appellant 
that the evidence before the Committing 
Magistrate which was received by the learn- 
ed Judge under s. 288, Cr. P. O., was not 
admissible under that section. It is pointed 
out that the Magistrate originally started 
the case with a view to try it himself but 
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at a later stage decided to commit it to the 
Sessions; the evidence in this case was, 
therefore; not recorded under Ch XVIIL 
Section:283 as amended by the Act of 1923 
stands thus: “The evidence of a witness, 
duly recorded in the presence of the accus- 
ed under Ch. XVIII, may, in the discretion 
of the presiding Judge, if such witness is 
produced arid examined be treated as evi- 


dence in the case, for all purposes subject: 


to the provisions of the Indian Evidence 
Act, 1872”, The words “duly recorded in 
the presence of the accused under Ch. 
XVIII” have been substituted by the Act 
of 1923 for the words “duly taken in the 
presence of the accused before the Com- 
mitting Magistrate” and itis argued that 
the evidence in this case was not recorded 
by the Magistrate under Ch. XVIII and, 
therefore, it should not have been admitted 
by the learned Judge under s. 288, Cr. P. O. 
This contention has no substance, The 
amendment of the section by substituting 
the werds “duly recorded in the presence 
ofithe. accused under Ch, XVIII” for the 
words “duly taken in the presence of the 
accused before the Committing Magistrate,” 
is intended to cover cases where evidence 
may be recorded by the Committing Magis- 
trate but not for the purpose of commit- 
ment, as under s. 219, Or. P. O. Besides, 
there is no special procedure laid down in 
Oh. XVIIL for recording evidence and any 
evidence recorded by a Magistrate before 
commitment whether recorded with a view 
to commitment orin the ordinary course of 
‘trial is evidence recorded in the presence 
of the accused under-Ch. XVIII. 

The next ground raised by the appellant 
requires careful consideration. As I have 
already observed the conviction of the 
accused rests upon the evidence of three 
persons, who spoke of the occurrence be- 
fore the Committing Magistrate but who in 
the Sessions Court declared that they knew 
nothing about it. The basis ofthe verdict 
of.the Jury, therefore, in this case is the evi- 
dence of those withesses recorded by -the 
Committing Magistrate: and admitted by 


the Judge under,s..288... It is argued that, 


the conviction based. solely upon evidence 
admitted-under `s. 288 is wrong and that 
the learned. Judge should Have directed 
the Jury that on the evidence as it stood 
in the trial there.could be no conviction at 
all., Itié necessary to note that there has 
been a substantial alternation in s. 288 by 
Act XVIII of 1923. The words “for all 
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purposes subject to the provisions of the 
Indian Evidence Act, 1872” have been added 
after the words “be treated as evidence in 
the case”. Several decisions have been 
placed before us in support of the appel- 
lants contention. In the case of Queen 
Empress v. Amanullah (1) it has been held 
that a conviction should not be based 
solely upon evidence admitted unders. 288, 
Cr. P. C, unless there is sufficient corrobo- 
ration by other evidence. So far as this 
Court is concerned this case was followed 
in the case of Queen Empress v. Jadub Das 
(2). The case in Queen-!mpress v. Aman- 
ullah (1) was a case in which the High 
Court had to confirm the sentence of death 
passed on the accused and, therefore, it 
had to go into the evidence to find out 
if the sentence could be upheld. The 
case of Queen-Empress v. Jadub Das 
(2) was a reference under s. 307, Cr. P. O., 
and the. Court had to look to the evidence 
to find ifthe verdict of the Jury could be 
upheld. In the case of Queen-Empress v. 
Nirmal Das (3) the same view has been 
expressed, It does not appear that the 
trial in that case was held with the aid 
of a Jury. It wouldseem that the appeal 
was from the order of the Sessions Judge 
who acquitted some of the accused and 
canvicted the appellant. These cases and. 
others bearing on the point have been 
considered in a very recent case decided by 
the Patna High Court, namely, the case of 
Jehal Teli v. Emperor (4). Mr. Justice 
Bucknill in an elaborate judgment in which 
almost all the cases on this point were 
reviewed made the following observation 
on the conclusion reached by him. “I 
think, therefore, that the principle is quite 
clearly settled by this line of -cases that 
unless there is clearly present, besides the 
evidence given before the Magistrate, evi- 
dence which will show that the evidence 
given before the Magistrate should be pre- 
ferred to and substituted for that given 
before the Sessions Judge, the evidence 
given before the Magistrate cannot be 
effectively utilized in support of a convic- ` 
tion.’ This case was decided in 1924 and 
after the amendment of the section by the 
Act of 1923. I may add that this case was 
(1) 21 W. R. Or. 49; 12 B. L. R. Ap. 15. 


b) 


(2( 27 C. 295;4 O. W. N. 129; 14Ind. Dec. (xN. s.) ` 
194. i 

(3) 22 A. 445; A. W. N. (1900) 169; 9 Ind. Dec. (N. B. 
1334 ` 


(4) 84 Ind. Oas. 334; 3 Pat. 781; (1925) A. I R. (Pat) 
51:6 P. L. T. 53; 26 Gr. L. J. 270. < 
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a reference under s. 374 Cr. P. C. The 
Allahabad High Court in a case decided 
under the old Code had struck a somewhat 
dissentient note. In the case of Emperor 
v. Dwarka Kurmi (5). Mr. Justice Aikman 
quoted with, approval the observation of 
Plowden, J.,in Umar v. Empress (6), which 
was to the effect that once the evidence 
is admitted under s. 2&8 it is on the same 
footing with all other evidence in the case, 
that is to say, “itis to be considered by 
the Jury or by the assessors and the Judge, 
according to the nature of the trial, as 
part of the materials upon which the 
verdict ora finding isto be given....Whe- 
ther any portion or the whole of the evi- 
dence thus admitted is entitled to credit, 
and if so, to such a degree that a convic- 
tion may be based upon it wholly or in part, 
are very important questions for the Jury 
or assessors, or for the Judge, as the case 
may be, but they are in no way affected 
by the section.” Iam of opinion that the 
view thus expressed is correct. Section 
288 at any rateas it stands now, makes 
the evidence recorded by the Magistrate 
admissible at the discretion of the Trying 
Judge and it further enacts that it is to 
be treated as evidence in the case “for 
all purposes subject to the provisions of 
the Indian evidence Act.” The only case 
decided after this amendment is, as I have 
observed, the case of Jehal Teli v. Emperor 
(4). But there thè learned Judges did not 
consider the effect of the addition of the 
words “for all purposes” to the section. 
They rightly decided the point strenuously 
pressed on their attention as to the mean- 
ing of the words “subject to the provi- 
sions of the Indian Evidence Act,” holding 
that such deposition can be used as evi- 
dence so long as the evidence is an evi- 
dence within the meaning of the Indian 
Evidence Act; or, in other words, that the 
evidence may be used for all purposes if 
it is admissible under the Indian Evidence 
Act. As to the important question as to how 
. far it is possible to have a conviction upon 
evidence before a Magistrate when the 
evidence given at the trial differs from it 
and is exculpatory of the accused, the 
learned Judge has considered all the cases 
which were decided under the section as it 
stood before the amendment and has en- 
dorsed without further consideration the 


(5) 28 A. 683; A. W. N. (1906) 187; 4 Cr. L. J, 61; 3 
A. L. J. 852. | 
(6) 51 P. R. 1887 Cr. 
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decision in those cases in the words which 
I have already quoted. That decision, there- 
fore, is of no help to us because the signific- 
ance of the addition of the words “for all 
purposes” was not considered in it. The 
section before the amendment said that 
“such deposition is to be treated as evi- 
dence in the case.” The addition of the 
words “for all purposes” must be with set 
design and for the purpose of attaining 
a definite object. lt seems to me that 
these words have been added to remove 
the limitation to the value of that evidence 
as fixed by thecases referred to above. 
Under the present section it must be held 
that the evidence recorded by the Com- 
mitting Magistrate if admitted under s. 288 
must be treated as evidence for all purposes 
even as the basis vf finding or verdict and 
on a par with any other evidence before the 
Sessions Court or as a substantive evidence 
on which the verdict of the Jury or judg- 
ment of the Judge can be based. 

The third point taken by the learned 
Vakil for the appellant is, that in 
the circumstances of this particular case 
the Judge should have told the Jury not 
to take the evidence of witnesses who have 
retracted their statements before the Com- 
mitting Magistrate into consideration and 
that it is not safe to relyupon a portion of 
their evidence as true and reject. another 
portion as false; and for this view reliance 
has been placed on the case of Emperor v. 
Satyendra Kumar Dutt Chowdhury (7). 
That case was a Jury Reference in which 
the learned Judges had to consider whe-’ 
ther the verdict of the Jury could be sup- 
ported on such evidence. It is dangerous to 
lay down as a general rule of law that in 
this country it is not proper to believe the 
evidence of a certain witness in part. Be 
that as itmay, in my opinion the learnéd 
Judge’s charge is not quite free from this 
blemish. The witnesses who have retracted 
their statements before the Committing 
Magistrate are.no doubt lying witnesses and 
they must have spoken falsehood either be- 
fore the Committing Magistrate or in the 
Sessions Court. The learned Judge ought 
to have told the Jury that they should be 
looked upon as witnesses who are not above 
suspicion and whose evidence should be 
regarded with great caution. The Jurors 
ordinarily are not men who are used to 
weighing evidence andit is, therefore, 

(7) 71 Ind. Cas. 657; 370. L.J. 173; 24 Cr, L.J, 
193; (1923) A. I. R. (C.) 463, 
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necessary that all help should be given to 
them in estimating the evidence in the light 
of the observations made by learned Judges 
in decided cases. Instead of doing that 
the learned Judge has expressed his opinion 
with a certain degree of assertion in these 
words: “It seems clear to me that these 
persons have decided to go as far as they 
possibly can towards altering their evidence 
in such a way as shall secure the acquittal 
of the two men here on trial.” This is a 
suggestion to the Jury that the witnesses 
were speaking the truth when they were 
deposing before the Committing Magistrate 
but that before himthey were attempting 
to screen the offender. Though the learned 
Judge has stated in his charge “it is for 
you to say whether you feel convinced as 
to the truth of the three Magisterial deposi- 
tions to an extent which would warrant you 
as prudent men in acting upon them,” Ido 
not think that it can be said that the Jury 
were left with the option of accepting the 
evidence given before the Committing Magis 
trate or that given inthe Court of Sessions. 
In this view I hold that the charge is vitiat- 
ed by the defect pointed out. 

It next remains to consider whether it is 
a fit case in which we should order a 
re-trial, The whole of the evidence has been 
placed before us and we do not think that 
it isso strong as to lead us to hold that a 
re-trial would’ be in the interest of public 
. justice. We accordingly set side the con- 
viction of and the sentence passed upon 
the accused and order that he be acquitted 
and discharged from his bail bond, 

Panton, J.—I agree. 


N. H, Appealallowed, 


OUDH JUDICIAL COMMIS- 
` “SIONER’S COURT. 
CRIMINAL RereRENcE No. 27 or 1925. 
July 23, 1925. 

Present:—Mr. Wazir Hasan, A.J. C. 
Musammat MUQIM-UN-NISA AND oTHERB 
— AGCUSED— APPLICANTS 
versus 
Musammat AHMAD-UN-NISA AND ANOTHER 
—OpposiTe Parry. 

Criminal Procedure Code (Act V of 1898); s. 14d, 
proceedings under—Final order—Breach of peace, 
apprehension of, finding as- to, absence of, effect of— 
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Preliminary order not served on certain party—Or der, 
whether binding. 

The law does not require a Magistrate to record in 
A final order in a proceeding under s. 145 of the 

. P. O. an express finding that a breach of the 
P wi is imminent. A finding i in respect of the exist- 
ence of a dispute likely to cause a breach of the 
peace is a matter to be considered in relation to the 
preliminary order and where the preliminary order 
states that the Magistrate is satisfied on the materials 
before him that a dispute likely to cause a breach of 
the peace exists as regards the property in dispute, 
the final order cannot be objected to on the ground 
that it does not contain a finding as to the apprehens 
sion of a breach of the peace. [p. 542, col. J.] 

A party upon whom the preliminary order required 
by sub-s. (1) of s-145 of the Cr. P. O. has not been 
served and who has not been ey an opportunity 
to prove his possession over the subject of the dispute, 
cannot be subjected to the final order passed in the 
proceedings, [ibid.] 

Reference made by the First Additional 
Sessions Judge, Lucknow, at Bara Banki. 

Mr. R. F. Bahadurji, for the Appli- 
cants. 

Mr. Niamatuilah, for the Opposite Party. 


ORDER.—tThis isa Reference by the 
First Additional Sessions Judge of Luck- 
now, exercising jurisdiction at Bara Banki, 
for an order by this Court under s. 438 
of the Cr. P. C. In proceedings under 
s. 145, Cr. P. O., the servants of Musammat 
Ahmad-un-nisa and Zamin Ali were declar- 
ed by a First Class Magistrate of Bara Banki 
under his order dated the 18th March 1925 
to be in occupation of a house situate in 
village Mailaraiganj. It was also declared 
that they were forcibly evicted therefrom on 
the 18th November 1924 and the consequen- 
tial order was that they be restored to the. 
possession of the house. Theorder further 
directed that Musammat Muqim-un-nisa, 
Abdul Hasan and Muhammad Bukhsh do 
abstain from interfering with the possession 
of the other party over the house till that 
party were evicted in due course of law, 
The aggrieved party carried the matter in 
revision tothe Court of the First Addi- 
tional Sessions Judge of Lucknow, who, by 
his reference under consideration, recom- 
mends to this Court thah the order of the 
Magistrate be set aside, 

Two grounds are taken in support of the 
recommendation. The first is that the 
learned Magistrate does not hold that a 
breach of the peace was imminent and that 
the evidence adduced by the party: in whose 
fayour the Trial Court passed the order 
does not go to indicate that a dispute likely 
tocause a breach of the peace existed with 
respect to the House in question, The 
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second ground is that no preliminary order 
as required by the provisions of s. 145 of 
the Cr. P. C, was drawn up as against 
Muhammad Bakhsh nor was any such order 
served on him. i 

As regards the first ground, itis enough to 
say that the law does not require the Magis- 
trate to record an express finding in his 
judgment thata breach ofthe peace was 
imminent. So far as the final decision is 
concerned it is required by law to clearly 
indicate whether any and which of the 
parties was at the date of the order before 
mentioned in possession of the subject of 
the dispute. See sub-s. 4, s. 145, of the Cr. 
P. ©. ‘As to a finding in respect of the exist- 
ence ofa dispute likely to cause a breach 
of thé peace that is a matter to be consider- 
ed in relation to the preliminary order and 
in the present case the preliminary order 
distinctly says that the Magistrate was 
satisfied on the materials before him that 
a dispute likely to cause a breach of the 
peace existed as regards the house in ques- 
tion. See sub-s. (1) of s. 145 of the Cr. P. ©. 
As to the evidence the learned Magistrate 
found it in the admissions of the parties 
themselves and in my judgment admission 
of a dispute by both the parties concerned 
is certainly evidence of the existence of that 
dispute. This ground, therefore, fails. 

The second ground deals with the case of 

Muhammad Bakhsh. Muhammad Bakhsh 
joined the proceedings of his own accord by 
making an application to the Trial Court. 
He supported the case of Musammat Mugim- 
un-nisa and finally he was included by the 
learned Magistrate in the group of the 
party against whom the order was passed. 
This could not be done. No preliminary 
order as required by s. 145, sub-s, (1) of the 
Cr. P. C. was served on Muhammad Bakhsh 
nor was he given an opportunity to prove 
his possession over the subject of the dis- 
pute. In the circumstances he could not 
be subjected to the final order passed by the 
learned Magistrate in the proceedings under 
s. 145 of the Code. 
‘ T*accept the reference of the learned 
Judge in so far as Muhammad Bakhsh is 
concerned. His name will be eliminated 
from the final order of the learned Magis- 
rate and all proceedings taken as’ against 
him shall-be deemed to have .been set 
aside. The rest of the order is maintained. 
Let the papers be returned. oe 

Z. K. i Reference accepted. 


KARATHLLA V. EMPEROR, 
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CALCUTTA HIGH COURT. ... 
CRIMINAL APPEAL No. 188 or 1925. ., 
July 8, 1925. - ae 
Present :—Mr. Justice Suhrawardy and - 
Mr. Justice Panton. . 
KABATULLA AND oTaERS—ACCUSED— 
APPELLANTS A 
versus ; ù 
EMPEROR—RESPONDENT. | 
Criminal trial—Stolen goods in possession of accus- 
ed—Presumption—Rebuttal—Jury, charge to—-Mis- 
direction. oo : ; ` 
Ina case where the evidence of the guilt of an 
accused asa thief or dacoit rests upon. discovery of 
stolen property from his possession and which is tried 
by the Jury, the proper course ‘isto direct that the 
Jury are entitled to take the explanation offeréd by 
the accused of his possession. It is not neces; 
sary that such claim by the accused must: be proved. 
There may be a case in which it is impossible for the 
person who is in posséssion of the property to prove 
how he obtained possession of it-and if he states the 
circumstances under which he obtained it the Jury as 
a Court of fact may accept it; and in-that case it will 
be their duty to acquit the accused. [p. 543, eol.2.] | 
It is not the law that if the prosecution succeeds in 
proving possession by the: accused of? retently stolen 
goods, it is his duty to prove his innocence, and that 
the presumption raised of his guilt cannot be rebutted 
by mere denial. Such a statement of the law laid 
down by a Judge inhis charge tothe Jury amounts 
to a misdirection which vitiates the charge. [ibid.] 
Hathim Mondal v. Emperor, 56 Ind. Cas. 849; 31 Q. 
L. J. 310; 24 C. W. N. 619; 21 Cr. L. 545, R. y. Isaac 
Schama, (1914) 11 Cr. App. Rep. 45 at p.49; 84 L. Je 
K. B. 396; 112 L. T. 480; 79 J. P. 184; 595. J. 288; 81 
T. L. R. 88, Satya Charan Manna v. Emperor, 88 Ind. 
Cas. 515; 52 C. 223; (1925) A. I. R. (C.) 666; 26°Cr. L. 
J. 1155, relied on. h 
Appeal against an order of the Sessions 
Judge, Malda, dated the llth January 
1925. | 
Babu Jatindra Mohan Chowdhury, for the 
Appellants. : 
Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Respondent. 


JUDGMENT .—This appeal is by three 
appellants who have been convicted under 
s. 395, Indian Penal Code, and sentenced to 
7 years’ rigorous imprisonment each, with 
the direction under s, 565, Or. P. C. 
to notify the address -to the Police in 
case of accused No. 1. Four jurors found 
the accused guilty under s. 395 while the 
5th juror found them guilty under s. 412, 
Indian Penal Code. The learned Judge 
has accepted the verdict of the majority of 
the Jury and convicted and sentenced the 
accused as aforesaid. In appeal several 
grounds have been taken pointing to the 
misdirections alleged to have vitiated the 
learned Judge’s charge tothe Jury. It is 
enough for our present purpose to refer to 
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MADRAS HIGH COURT. 
Secoxp CiviL APPRAL No. 276 or 1922. 
f February 12, 1925. 
Present:—Mr. Justice Phillips. 
RASAPPA PILLAI—P.iatntirr— 
APPELLANT - 
: versus: ` 
Mitta Zamindar DORAISAMI REDDIAR 
alias PETHU REDDIAR AND oTHERS— 
Derenpants Nos. | to 6— 
RESPONDENTS. 
Contract Act (IX of 1872), s. 69—“Bound by law 


io pay,” meaning of—Failure of defendant to make | 


payment under contract—Decree obtained by creditor 
—Properties belonging to plaintiff and defendant 
put.up to sale—Payment by plaintiff—Suit to recover 
A of payment from defendant, maintainability 
of. in 
The expression “bound by law to pay” in s. 69 of 
the Contract Act does not mean bound by law to the 
-plaintiff, but that the defendant at the suit of any 
person might be compelled to pay. [p. 546, col. 2.] 
Plaintiff purchased certain properties free of encum- 
brances. The plaintff's vendor subsequently sold some 
other properties to the. defendant, a portion of the 
consideration being left with the defendant to pay 
off a decree obtained against the vendor by one R. 
Defendant did not pay off this amount with the result 
that the properties sold to the plaintiff together 
with those sold to the defendant were sold 
by R in execution of his decree. In order to prevent 
the sale being confirmed plaintiff paid the decretal 


amount and then brought a suit to recover that sum- 


from the- defendant: . 
Held, that the suit fell: within the purview of s. 69 


of the Contract Act and that the plaintiff was entitled ` 


to'a decree. [rbid.] 

Second appeal against a decree of the 
District Court, Salem, in A. S. No, 186 
of 1920, preferred against that of the Court 

. of the District Munsif, Namakal, in Origin- 
al’Suit No. 440 of 1917: 

Messrs. T. M. Krishniswami Iyer and 
VY. N. Venkatavaradachari, for the Appel- 
lant. 

Mr. L. S. Viraraghava Iyer, for the Re- 
spondents. 

JUDGMENT. —I think it is necessary 
in this case to set out the facts, for al- 
though the District Judge says in hisjudg- 
ment that the facts of this case are not in 
dispute, he has come to one conclusion of 
fact which has been questioned here. In 
1905 the 38rd defendant sold certain pro- 
perties to the plaintiff for Rs. 2,800 and in 
1909 he sold certain other properties to the 
Ist defendant for Rs. 16,150. The sale to 
plaintiff -was said to be free from encum- 
brances, whereas the sale to “the lst de- 
fendant recited various encumbrances on 
the property, which the lst defendant was 
to discharge as a partof the sale price. 
In particular, he had to pay off a decree 
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debt of Rs. 2,000 obtained by oné Ranga- 
swami. Admittedly, the lst defendant did 
not pay off this amount and subsequently 
the plaintiffs properties which together 
with those sold to the lst defendant had 
been attached .by Rangaswami before 
judgment, were sold. In order to prevent 
the sale being confirmed, the plaintiff paid 
the decree amount and now sues to recover 
that sum from defendants Nos. 1 to 3 and 
their families, the 2nd defendant being an 
alienee from the Ist defendant. The Dis- 
trict Judge has found that neither s. 69 
nor s. 70 of the Indian Contract Act sup- 
ports the plaintiff, for he finds “ the Ist 
defendant was under no legal obligation 
to clear the plaintiffs property from the 
attachment, nor can I find that he was 
under any contractual obligations which 
could have been enforced by law. Nor 
can I find he was under any legal obliga- 
tion to contribute to re-imburse the plaint- 
iff.” This finding appears to be based to 
a considerable extent on the finding of 
fact to which I have alluded above and 
which is now in dispute. Under his sale- 
deed, the Ist defendant undertook to pay’ 
Rangaswami’s decree debt. But he did not 
do so although it appears that he did pay 
full consideration for the sale-deed in 
that he paid a debt not specified in that 
deed and paid certain amounts to other 
creditors in excess of the stipulated sums, 
In respect of this the learned Judge states 
“Tt also appears that the lst defendant 
had his vendor’s consent to the course he 
adopted,” and then adds: “ the Ist defend- 
ant and his vendor might have entered 
into a new contract the next day after 
Ex. 1 and in fact did enter into a new 
contract when his vendor agreed to the 
Ist defendant being excused from pay- 
ing up Rangaswami's debt.” This amounts 
to afinding that there was a novation of 
the contract of sale. Such a case is not: 
set up either by the Ist defendant or by 
the 3rd defendant, and no issue has been, 
framed on the point, and ithas not been 
considered in the Trial Court. It further 
appears that this finding is directly oppos- 
ed to an admission in the lst defendant's 
evidence, for there he deposes “There is 
no particular reason why I should have 
paid off those advances and not Renga- 
swaii's except: that the others were more 
pressing and were mortgage decrees.” He 
does not rely on the novation of contract 
found by the District Judge but simply. 
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some creditors were pressing harder than 
others. This finding, therefore, cannot be 
accepted and we must take. it that the 
contract between the. 3rd defendant and 
the ist defendant is in accordance with 
the terms of Ex. 1. That being so, 
it remains to consider whether the plaintiff 
comes within the provisions of s. 69 of the 
Contract Act for in this appeal it is not 
suggested that s. 70 is applicable. Section 
69 runs as follows:— 

“A person who is interested in the pay- 
-ment of money which another is bound by 
law to pay, and who, therefore, pays it, is 
entitled to be re- -imbursed by the other.” 

It cannot be disputed that plaintiff was 
interested in the payment of this money in- 
asmuch as it was the only means of : sav- 
ing the property which he had purchased 
from the 3rd defendant. 

Then the question arises,,whether the 
dst defendant was bound by’law to pay 
that money, namely, Rangaswami’s decree 
debt. Under Ex. 1, he had contracted 
with the 3rd defendant to pay that amount 
and so iar as the 3rd defendant is con- 
cerned he could have compelled the pay- 
ment of the sum by the Ist defendant. 
These facts are very much the same as in 
the case reported’ as Muthurakku Maniaga- 
ran v. Rakkuppa'Maniagaran (1), the only 
difference being that the money in that 
case was due under a mortgage. Both the 
learned Judges in that case based their 
decision on s. 69'of the Contract Act and 
one of them added that s. 70 was also 
applicable. This: authority seems to me. 
quite clear but in a subsequent case re- 
ported as Kunchithapatham Pillat v. Pala- 
malai Pillai (2), some little doubt seems to 
have been expressed as to the correctness 
of Muthurakiu Maniagaran v. Rakkuppa 
Maniagaran (1) although there was noexpress 
-dissent, the observation relied on by the 
respondent being one made obiter. In con- 
sidering the meaning of the words “bound 
by law to pay ” the lear ned Judge says: 

“What is intended is a contractual obli- 
gation and not a,legal one.” If we accept 
these words in their literal sense, it would 
imply that a person who is bound by 
Statute to pay a certain money is not 
“bound by law to pay” and I do not think 


(1) 22 Ind. Cas, 9; SN. L. J. 66; 14 M.L. T.5 

(1913) M. W, N 

soe Ind. oe 405; 32M. LJ, a (1917) M. W, 
16 
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that can possibly have been the meaning 
of the Judges. What I think is their 
meaning is that the contractual obligation 
must be one between the person paying 
and the person who is bound by law to 
pay. But. if that is so, the person paying 
would not need to have recourse to s, 69, 
for he could base his action on his contract. 
If thatis the meaning of the words, I must 
respectfully dissent, for I prefer’ to accept 
the definition of the words “ bound by law 
to pay” given by Beaman, J., in Somashastri 
v. Swamirao Kashinath (3), where at page 
98* he says “‘Bound by law’ does not 
mean bound by law to the plaintiff, but 
that the defendant at the suit of any per-’ 
son might be compelled to pay.” I entire- 
ly agree that this definition is the correct 
one and the same view is taken by a Bench’ 
of this Courtin Venkata Simhadri Jaga- 
patiraju v. Sadrusanamarad (4) where 
we find the following observation at page 
801: “The person who is interested in 
the payment mentioned in s, 69 must be 
a person whoas between himself and the 
defendant was not bound to pay though the 
defendant may be under an obligation to 
pay toa third party.” On the facts of 
that case it was held that s. 69 was not 
applicable, but the same reasoning is 
adopted that we find in Muthurakku Mania- 
garan v. Rakkuppa Maniagaram (1), The 
same view is taken in Mothooranath Chutto- 
padhya v. Kristokumar Ghose (5) and 
Chandradaya v. Bhagaban Chandra (6). 
In this state of the authorities and also 
on the facts of this case, 1 am clearly of 
the opinion that s.69 is applicable and 
that the plaintiff is entitled to recover the 
money he has paid. 

There is one further argument put for- 
ward for the respondents “relating to the 
question of the liability of the lands in 
lst defendant's possession to be proceeded 
against for Rangaswami’s decree. It is 
argued that the attachment of all the pro- 
perties having been made before judgment 
and only plaintifi’s property having been 
brought to sale, the other properties were 
no longer liable for the decree, apparently 
on the ground that the attachment ceased 
on the date of the judgment. Imay note 

2 (3) 43 Ind. Gas. 482; 42 B. 93; 19 Bom. L. = 939. 

(4) 31 Ind. Cas. 255: 39 M. 795; 29 M. L. J. 639; 2 
L. W. 1646; 18 M. L. T, 464. : 

(5) 4 C. 369; 2 Ind. Dee. (N. 5) 234, 

(6) 32 Ind. Cas, 200; 23 C. L. J. 125, 

*Pape of 42 B.—|Ed. 

{Page of 39 M, iE ra 
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here that if that were so, the attachment 
of plaintiffs land would also have ceased 
on that date, because the sale to him was 
after the date of the decree. But, I think, 
the Ist defendant is bound by the recital 
in his document which states that at the 
time when the lands weré sold to him 
they were under attachment although there 
is no evidence let in to show that any sub- 
sequent steps were taken after the decree; 
I may also add that in the opinion of 
the Judges forming the Full Bench in 
Meyyappa Chettiar v. Chidambaram Chettiar 
(7) attachment before judgment continues 
in force untilit is put an end to by the 
Court. It is, therefore, obvious, in the cir- 
cumstances that this attachment was con- 
tinuing at the time of the sale to the 
plaintiff and the sale to the 1st defendant. 
This argument, therefore, does not help 
-the Ist defendant in any way. The appeal 
must, therefore, be allowed, but the plaintiff 
is only entitled to a certain portion of his 
claim. The District Munsif disallowed a 
certain portion of the claim and although 
I think he was wrong in doing so, plaintiff 
filed his memorandum of objections too 
late and it was dismissed consequently 
so far as that is concerned the order has 
become final. The lower Appellate Court’s 
decree is, therefore, set aside and the 
decree of the District Munsif restored with 
costs both here and in the lower Appellate 
Court. 

I may also note that 3rd defendant was 
not a party to the appeal in the District 
Court and consequently the suit was dis- 
missed as against him also although in the 
judgment there is no discussion of his 
liability. 

Z. K. Appeal allowed. 

(7) 79 Ind. Cas. 144; 47 M. 483; 46 M. L. J. 415; 34 
M. L.T. 118; (1924) M. W. N. 392; (1924) A. L R. 
(M.) 494. | 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First CIVIL APPEAL No. 28 or 1924. 
August 17, 1925, 
Present:—Mr..Wazir Hasan, A. J. C. 
Chaudhari MOHAMMAD MAZHAR- 
UD-DIN HASAN—PLAINTIFF—APPELLANT 
versus 
Chaudhari ZAHUR-UD DIN AND OTHERS— 
D&FSNDANTs—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 41-— 
H vidence Act (I of 1872), s. 115 —Lstoppel —Attestation, 
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effect of--Transferor represented as owner of property 
transferred, effect of. 

The fact that a person has attested a deed does not 
by itself estop him from denying that he knew of its 
contents or that he consented to it, but there might be 


| Gircumstances which would show that the attestation 


was intended to convey something more than a mere 
witnessing of the execution, and was meant as involv- 
ing consent to the transaction. [p. 548, cdl. 2; p.549, col. 
1 


Pandurang Krishanji v. Markandeya Tukaram, 65 
Ind. Cas. 954; 491. A. 16; 26 C. W. N. 201; 3 U. P. L. 
R. (P. C.) 85; 20 A. L.J. 305; 42 M. L. J. 436; 15 L. 
W, 486; 30 M. L. T. 249; 35 C. L. J. 409; 24 Bom. L. R. 
557; 18 N. L. R. 1; (1922) A. I. R. (P. C.) 20; 49 C. 334 
(P. C.), followed. 

Where one person by a misstatement of fact in- 
tended to operate upon the mind of another induces 
a certain belief in the latter upon which he has 
acted, the person who has made the representation is 
estopped from subsequently denying its truth. [p. 549, 
cols. 1 & 2.) 

Pandurang Krishanji v. Markandeya Tukaram, 65 
Ind. Cas. 954; 49 I. A. 16; 260. W. N. 201; 3 U.P. L. 
R. (PC) 85; 20 A. L.J. 305; 42 M. L. J. 436; 15 L. 
W. 486; 30M. L. T. 249; 35 C. L. J. 409; 24 Bom. L. R. 
557; 18 N. L. R. 1; (1922) A. I. R.. (P. ©.) 20; 49 ©. 324 
(P. C.) and Bloomenthal v. Ford, (1897) A. C. 156; 66 
L. J. Oh. 253; 76 L. T. 205; 45 W. R. 449; 4 Manson 156, 
followed. 

Where a person attests a deed of transfer of im- 
moveable property in token of the fact that the 
property belongs to the transferor and that he is 
competent to transfer it, he is estopped by the pro- 
visions of s. 41 of the Transfer of Property Act from 
subsequently contending that the property did not 
belong to the transferor but belonged to himself, 
[p. 549, col. 2.) 


First appeal against a decree of the Sub- 
ordinate Judge, Bara Banki, dated the 21st 
January 1924. 

Mr. Niamat Ullah, for the Appellant. 

Messrs. H. D. Chandra, Ram Chandra, 
Chaudhari Zahiruddin, and Chaudhari 
Abdu! Karim, for the Respondents. 

JUDGMENT.—This is the plaintiff's 
appeal from a part of the decree of the Sub- ` 
ordinate Judge of Bara Banki, dated the 
2lst January 1924. The suit out of which 
it arises was instituted on the 27th April 
1923 for the recovery of a one-third share in 
eight items of zemindari property. This 
property in its entirety originally belonged 
toone Musammat Mahmudunnissa. On her 
death in 1911 the inheritance devolved ac- 
cording to the Hanafii Muhammadan Law on 
three persons, Abdul Karim, Zahiruddin and 
Mazharuddininequalshares, Abdul Karim 
is the son of a- deceased brother of Musam- 
mat Mahmudunnissa and Zahiruddin and 
Mazharuddin are sons of another deceased 
brother of the lady. Zahiruddin, the bro- 
ther of the plaintiff Mazharuddin, is the 
defendant No. 1 and Abdul Karim 
is the defendant No. 2 in the present case. 
The defendant No. 8 is Ratan Lal and - der 
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fendants Nos. 4, 5 and 6 are sons of Kundan 
Lal. Kundan Lal and Ratan Lal held a 
mortgage of two items of the property in 
suit and are in possession of those items by 
virtue of that mortgage. The deed of mort- 
gage was executed by Zahiruddin on the 
17th January 1913. Mazharuddin, the 
plaintiff-appellant, attested the deed of 
mortgage. One of the defences to the suit 
put forward by the defendants Nos. 3 to 6 
was that the plaintiff was estopped under 
s. 41 of the Transfer of Property Act, 1882, 
from claiming title to the mortgaged pro- 
perty. The defence was succeeded in the 
Trial Court and the result was that the 
plaintiff's suit was dismissed as against the 
defendants Nos. 3 to 6 and decreed as 
against the other defendants. The appeal 
before me relates only to the two items held 
‘by the defendants Nos. 3 to 6 under the 
mortgage already mentioned. These items 
are an 8-annas share in village Tikaria and 
the entire mahal which once belonged to 


Musammat Mahmudunnissa in village 
Karanjawara both situate in Pargana Dewa 
in the District of Bara Banki. s 


A few facts may now be stated. In the 
mutation proceedings, which followed on 
the death of Musammat Mahmudunnissa, 
one Raushan Ali claimed the entire estate 
on the ground that Musammat Mahmud- 
unnissa held :barely a life-interest in the 
estate which had devolved upon her by in- 
heritance from her husband and that on her 
death he as the nearest reversioner of 
Musammat Mahmudunnissa's husband was 
‘entitled to that estate under a family 
custom. Zahiruddin objected to the claim 
’ of Raushan Aliand set up an oral gift of the 
whole property in his favour made by 
Musammat Mahmudunnissa. Zahiruddin’s 
brother, Mazharuddin, the present plaintiff, 
supported the gift upon which Zahiruddin 
had founded his claim to the entire estate of 
Musammat Mahmudunnissa and added that 
in the event of the gift being held invalid 
he too had ashare in that estate. Finally 
he said that he did not desire any mutation 
of names to be made in his favour. The 
Court of Revenue in charge of mutation pro- 
ceedings rejected the claim of Raushan Ali 
and decided that “the property should be 
entered in the names of the legal heirs of 
the deceased widow who are the three 
nephews of the deceased lady, viz., Zahir- 
` uddin, Mazharuddin and Abdul Karim, 
but as Mazharuddin does not claim the pro- 
perty 1 agree with the Tahsildar that Zahir- 
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uddin should have two-third and Abdul 
Karim one-third of the property” (Ex. O-4). 
The conclusion at which I reach is 
that Zahiruddin’s name alone was entered 
in the column of proprietors in the khewat 
of villages in respect of the two-third 
sbare in the estate of Musammat Mahmud- 
unnissa with the express consent of Mazhar- 
uddin. 

The plaintif supported the gift put for- 
ward by his brother, Zahiruddin, all along 
until 1918 as he himself says. The reason 
for this attitude of the plaintiff is not far to | 
seek. Both the brothers combined to resist- 
Raushan Ali’s claim and the line of defence 
which they chose to adopt was the alleged 
gift in respect of the whole property. 
Under pure Muhammadan Law they could 
have only two-thirds of the estate between 
themselves but they wanted the whole. 
Thus their object was not only to defeat 
Raushan Ali's claim but also the claim of 
Abdul Karim. The decision of the Court 
of Revenue was not final, The two brothers 
might well have been contemplating again 
to put forward Zahiruddin’s claim on the 
basis of the alleged gift in a Civil Court. 
They might as well have been apprehend- - 
ing an attack by Raushan Aliin the same 
Court. In the circumstances it seems to 
be natural that both the brothers decided 
to stand by the gift. Mazharuddin says in 
his statement made in the witness-box in 
the present case that at the time of muta- 
tion proceedings Zahiruddin “told me that 
Musammat Mahmudunnissa had given the 
property tome only. I did not ask about 
it. I believed what he toldme. IJremained . 
under this. belief till 1918.” It follows, 
therefore, that on the date of the mort- 
gage in question Zahiruddin was. the 
ostensible owner of the two-third share with 
the consent of the plaintiff and it was in 
that character that he executed the deed of 
mortgage in favour of Kundan Lal and Ratan 
Lal on the 17th January 1913. As already 
stated, the khewat' “bore the name of Zahir- 
uddin only in respect of that share, In the 
circumstances it was only natural that he 
alone would execute the deed of mortgage 
in question. In the light of the same cir- 
cumstances it isa reasonable presumption 
to make that Mazharuddin was a consent- 
ing party to Zahiruddin alone appearing as 


an executant of the deed-of mortgage, 


Zahiruddin alone having the ostensible 
title to the mortgaged property. 
The fact that Zahiruddin attested the 
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deed of mortgags does not by itself estop 
him from denying that he knew of its con- 
tents or that he consented to the mortgage 
but: there might be circumstances which 
would show that the attestation “was in- 
tended to convey some thing more than a 
mere witnessing of the execution, and was 
meant as involving consent to the transac- 
tion:” Pandurang Krishnaji v. Markandeya 
Tukaram (1). That such circumstances do 
‘exist in" the present case I have already 
shown but there is also independent evi- 
dence leading to the same result. The 
substance of that evidence is that Mazhurud- 
din assured the mortgagees that the title 
to the estate lay with his brother, Zahirud- 
din, and that he, Mazharuddin, had no 
‘interest in it and that with a view to signify 
that assurance he consented to attest the 
deed of mortgage. This evidence has been 
accepted as trustworthy by the learned 


Judge of the Trial Court and I am per-’ 


suaded to accept as correct the opinion of 
the learned Judge. As to.the merits of 
this evidence, I find that it is consistent 
with the-probabilities of the case. 

It was urged by the learned Advocate for 
the appellant that the mortgagees should 
have made further inquiries into the ques- 
tion of title. Butin the circumstances of 
this case there was no reason for any 
such inquiry. The assurance given by 
Mazharuddin as to the title of the property 
under mortgage was enough to create a 
belief in the minds of the mortgagees and 
tò act upon it. They accordingly believed 
and acted upon that belief. Mazharuddin 
cannot turn roundand say that the mort- 
gagees should not have believed him but 
made further inquiries, In the case of 
Blopmenthal v. Ford (2) quoted by me in 
my judgment in the. case of Mohan Singh 
v: Sewa Ram (3), Lord Halsbury said:— 
“But once the conclusion is arrived at that 
belief was ‘induced, and intentionally in- 
duced by a mis-statement of fact intended 
to operate upon the mind of another, upon 
~ which the man has acted, then I do not 
think any case can be found in the books 
in which it has been suggested that the 


(1) 65 Ind. Cas. 934; 491. A. 16; 26 O. W. N. 201;-3 
U.P. L..R. .(P. O.) 85; 20 A. L, J. 305; 42 M. L. J. 436; 
15:L. W. 486; 30 M. L. T. 249: 35 O. L. J.409; 24 Bom. 
L.R. 557; 18 N, L. R. 1; (1922) A.I. R.(P. C.) 20; 49 
6 °334(P.6). 

" 2)’ (1897) A. C 156; 66 L. J. Ch. 253; 76 L. T. 205; 
45W. R. 449: 4 Manson 156. i 

(3) 75 Ind, Cas. 579; 10 O. L. J. 424; 10 0. & A, L. 
R, 217; (1924)-A I. R, (O.) 209, 


legal consequence does not follow, namely, 
that there is estoppel, and that it is open 
to the person who has made the repre- 
sentation to say ‘I told you so and so;-but 
you ought not to have believed me. You 
were too great a fool.’...I do not believe 
that any such case can be brought forward, 
or that there is any authority for such a 
proposition.” I, therefore, hold that the 
estoppel under s. 41 of the Transfer of 
Property Act has been made out. 
. The appeal fails and is dismissed with 
costs. | e. 
Z. K. Appeal dismissed. 
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MADRAS HIGH COURT. 
Rersrred Case No. 19 or 1924. 
“February 5, 1925. 

Present :—Sir Victor Murray Coutts-Trotter, 
Kr., Chief J ustice, and Mr. Justice 

Krishnan. 
Tas COMMISSIONER or INCOME-TAX, 
MADRAS—REFERRING OFFICER 

: Versus ` 

P. A. P. M. T. K. THILLAI CHIDAMBARA 
NADAR—ASSESSEE. 

Income Tax Act (XI of 1922), ss. 28 (2), 68 (2)— 
Unregistered firm—Return filed by one partner— 
Notice, service of, on another partner, whether sufi- 
cient. ý 

It is not wecessary that in the case of an unregister- 
ed firm a notice under s. 23 (2) of the Income Tax 
Act should be served on the member of the firm who 
made the return. It is sufficient if under s. 63 
(2) of the Act it is served on any member of the 
firm. . 

The word ‘person’ in s. 63 (2) of the Income Tax . 
Act includes a firm as provided by the General 
Clauses Act, 1897; and when the return is made on 
behalf of the firm by a partner, it is the firm that is 
the person who makes the return, 


Cases stated unders. 66 (2) of the Income 
Tax Act (XI of 1922), referring for 
the decision of the High Court the ques- 
tion of law, viz., “Whether in the case of 
an unregistered firm a notice under s. 23 
(2) should be served only on the member 
of the firm who made the return undér 
s. 22 (2) or whether under s. 63 (2) of the 
Indian Income Tax Act (XI of 1922), it 
can be served upon any member of the. 
firm. 

Mr. M. Patanjali Sastri, for the Referring 
Officer. 

Mr. F. S. Vaz, for the Assessee. 

JUDGMENT. 

Coutts-Trotter, ©, J.—It is with 
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the greatest difficulty that I could extract 
a question of law of any sort in this 
ease; but, if there is any, I suppose it 
is this, as to whether under s. 23 (2) of 
the Income Tax Act the person who made 
the return in the case of a firm means the 
identical person who made the original 
return. Common sense would indicate that 
the only requisite is that the firm who 
made the return, should, as a firm, have 
the notice properly delivered to them. 
This is a matter of general law and itis 
obviously a question of fact in most cases 
whether the notice was such as to reach the 
legal entity known as the firm. Here it 
was addressed to one of the partners and by 
the ordinary law and the specific provisions 
of s. 63 (2) of this very Act each partner 
‘is an agent for all the others in the firm. 
The question must be answered in this 
way; the assessee must pay the costs of 
this reference Rs. 150 (Rupees one hundred 
and fifty). 

Krishanan, J.—I agree to the answer 
proposed by the learned Chief Justice. 
The question put to us by the referring 
authority is whether in the case of an 
unregistered firm a notice under s. 23 (2) 
of the Income Tax Act should be served 
only on the member of the firm who made 
the return or whether under s. 63 (2) of 
the Act it can be served on any member 
of the firm. There can be no doubt about 
the answer and it must be in the affir- 
mative. Notice can be served on any mem- 
ber as provided for in s. 63(2) and such 
service is good service. The word ‘person’ 
as pointed. out by the Referring Officer, 
clearly includes afirm as provided by the 
General Clauses Act, 1897; and when the 
return is made on behalf of the firm 
by a partner it is the firm that is the 
person who makes the return and any 
proper service on the firm as authorized 
by s. 63 (2) will be a proper service, 

I agree to the order proposed as to costs. 

V.N. V. Reference answered., 

Z. K. in the afirmative. 


BAMBA V, PAIRI, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Sgeconp Cıvıl APPEAL No. 560 or 1921. 
November 29, 1923. 
Present:—My. Prideaux, A. J. O. 
SAMBA—Dsrenpant—APPELLANT 
VETSUs 
Musammat PAIKI AND OTBERS— 

PLAINTIFFS— RESPONDENTS. ` 

Appeal—Agreement to abide by finding of Court 
Appeal, whether lies. ; : 

Where both parties toa suit agree ina particular 
matter to abide by the finding of the Court in 
respect to it, such finding is final and binding on the 
parties and no appeal lies against it, the decision in 
such cases being in the nature of an arbitrator's award. 

Sayad Zain v. Kalabhai Lullubhai, 23 B. 752; 1 
Bom. L. R. 366; 12 Ind. Dec. (x. s.) 503, Shahzadi 
Begam v. Muhammad Ibrahim, 59 Ind. Cas. 187; 43 A. 
266;19 A.L J. 14, Nidamarthi Mukkanti v. Tham- 
mana Ramayya, 26 M. 76 and Sita Nath Goswami v, 
Baikuntha Nath Goswami, 9 Ind. Cas. 296; 38 C. 421, 
referred to. ; 


Appeal against a decree of the Additional 
District Judge, Chanda, dated the 9th 
August 1921. 

Mr. Atmaram Bhagwant, for the Appel- 
lant. 

Mr. G. G. Hatwalne, for the Respondents. 


JUDGMENT.—In this case the plaint- 
iffs sue to recover possession of occupancy 
field No. 148, area 2.74, of Mouza Belsany, 
Tahsil Chanda. They contend that they 
leased it out to defendant for one year but 
that he does not return it. Defendant stated 
that the field had been leased out to him 
by the plaintiffs in perpetuity along with 
malik makbuza field No. 5 under a sale-deed 
dated the llth April 1917, and that the 
area of the field in suit was 1.54. It was 
further contended for the defendant that 
the defendant was led by the plaintiffs to 
believe that he had full right and title in 
the field and so the plaintiffs are estopped 
from claiming it. The defendant ‘stated 
that he was willing to abide by the plaint- 
iff Sona’s special oath on gangajal if he 
swore that he did not give the occupancy 
field No. 148 at the time of the sale. Sona 
stated that he was willing to take the oath, 
and, as shown by the order-sheet, dated 
the 23rd March 1921, he took the special 
oath as proposed by the defendant. The 
defendant further stated that he would 
“admit the plaintiff's title to the occupancy. 
field in suit with an area found by this 
Court on the evidence on record if special 
oath is taken,” and the plaintiff Fona in 
return stated that he was willing te take 
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the special oath as proposed and abide by 
the decision of the Court about area, 

The Trial Court on the: oath decreed 
possession of the field and found that the 
area of the field was 2.74 acres. On appeal, 
as regards the area, the lower Appellate 
Court finds that no appeal lies, because the 
Munsif who tried the case was appointed 
an arbitrator by the parties and his deci- 
sión as to the area is in the nature of an 
award, 

It is here contended that the form in 
which the special oath was taken is not on 
record, and that vitiates the compromise. 
Ido not think so. The defendant proposed 
a particular oath, and the plaintiff as the 
order-sheet shows, took that oath. As 
regards the field the finding is conclusive. 

With regard to the area, there is ample 
authority for the proposition that where 
both parties agree in a particular matter to 
abide by the finding of the Court in respect 
to it, such finding is final and binding on 
the parties and no appeal lies against it, 
the decision in such cases being in the 
nature of an arbitrators award. I need 
only mention Sayad Zain v. Kalabhai Lullu- 
bhai (1), Shahzadi Begam v. Muhammad 
Ibrahim (2), Nidamarthi Mukkanti v. Tham- 
mana Ramayya (3) and Sita Nath Goswami 
v. Baikuntha Nath Goswami (4). 

The decision of the lower Appellate Court 
is correct. This appeal must, therefore, fail 
` and is, accordingly dismissed with costs. 
The appellant will pay the respondent's 
costs. 

Z, K. Appeal dismissed., 
ka 23 B. 752; 1 Bom. L. PB. 366; 12 Ind. Dee. (N. s.) 


(2) 59 Ind. Oas. 787; 43 A. 266; 19 A. L. J. 14, 
(3) 26 M. 76. 
(4) 9 Ind. Cas. 296; 38 C. 421. 





MADRAS HIGH COURT. 
SsconD Civit APPBALS Nos. 1609 AND 
1610 oF 1922. 

February 2, 1925. 
` Present:—Mr., Justice Phillips. 
NAGALLA KOTTAYYA— PLAINTIFF 

.—ÅPPELLANT . 
TETSUS 
KOGANTI KOTTAPPA AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Madras Estates Land Act (I of 1908), ss. 5, 182— 
Contract Act (IX of 1872), s. 69~-Limitation Act (IX 
of 1908), Sch. I, Art, 182—Payment of rent by one of 
several joint ryots—Charge on shares of other ryots-- 
Contribution, suit for—Limitation, i 
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Where one of two or more ryots holding a joint 
patta under a landholder pays the whole rent due to 
the landholder in order to save the holding from sale, 
he is, by operation of law, entitled to a charge upon 
the share of each of hisco-sharers for the realisation 
of the latter's share of the rent. A suit to enforce 


‘such a charge is governed by Art 132 of Sch. I to 


the Limitation Act. |p. 531, col. 2] œ 

Panangipalli Suranna v. Suryanarayana Jaga- 
pathiraju, 48 Ind. Cas. 794; 42 M. 114; 35 M. L. J. 443; 
(1919) M. WiN. 25; 25 M. L. T. 365, distinguished. 

There is no distinction between a charge given under 
s. 5 of the Madras Estates Land Act and the charge 
given under s. 2 of the Madras Revenue Recovery Act. 
Both cases come within the purview of Art. 132 of Sch. 
I to the. Limitation Act. [p. 552, col. 1.] 

Section 132 of the Madras Estates Land Act relates 
only toa question of procedure and does not affect 
the substantive rights of the parties and does not 
prohibit a Civil Court from enforcing a charge for 
rent given bys. 5 of the Act.’ [p. 552, col. 2.1 

Bollapragada Venkatalakshmana Garu v. Nenda 
Seetayya, 57 Ind. Oas. 764; 39 M. L. J. 30:11 L. W. 
466; (1920) M. W. N. 294; 28 M. L. 1. 44; 43 M. 786, 
referred to, 

Second appeal against the decrees of the 
District Court, Kistna, in A. S. Nos, 126 
and 127 of 1921, and Nos. 140 and 143 of 


1921, preferred against those of the Court 


‘of the Additional District Munsif, Godi- 


vadi, in O. S. Nos 475 and 476 of 1929. 

Mr. V. Ramdoss, for the Appellant. 

Mr, P, Somasundaram, for the Respond- 
ents. 

JUDGMENT.—The plaintiff held the 
patta for the suit land and took in with him 
four lopayakari tenants, but,’ in 1908 a 
dispute arose between them as to who was 
entitled to the occupancy right in the land, 
and it was finally decided that they all had 
occupancy right in the land. Subsequent- 
ly, the plaintiff paid the whole of the rent 
and now seeks to recover a portion of the 
amount from the other co-sharers, In the 
present case, we are only concerned with 
one of these sharers The plaintiff relies 
on the ruling of the Full Bench in Rajah 
of Vizianagram v. Rajah Setrucherla Soma- 
sekhararaz (1) in which it was held that, . 
where one of two or more co-sharers owning 
an estate subject to the payment of revenue - 
to Government pays the whole revenue in 
order to save the estate he is by the opera- 
tion of law entitled to a charge upon the 
share of each of his co-sharers for ihe 
realisation of the latter's share of revenue, 
and contends that, in consequence of this, 
his suit which is brought more than three 
‘years after the payment isnot barred by 
limitation as it is a suit to enforce a charge 
and comes within the scope of Art. 132 of 


(1) 26 M. 686; 13 M. L. J. 83, 
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the Limitation Act: The District Judge has 
‘differentiated the present case from that, 
in that the present claim is one for rent 
under the Estates Land Act holding that 
under the Estates Land Act rent is not a 
charge on the land. Section 3 of the Act, 
however, cleatly makes rent a charge upon 
the land and it is difficult to see how the 
present case can be differentiated from the 
Full Bench decision which is concerned 
with the payment of revenue. There seems 
to be no distinction between the charge 
given under s. 5 of the Estates Land Act 
and the charge given under s. 2 of the 
Revenue Recovery Act. In both cases the 
charge is actually given in favour of the 
landlord, in the latter case, the Government, 
‘but there is nonetheless the charge upon 
the land in both cases. It would, there- 
fore, appear that the Full Bench decision is 
applicable here and that the District Judge / 
‘is wrong. 

The respondent, however, relies on a case 
of Panangipalli Suranna v. Suryanarayana 
Jagapathiraju (2) in which it was held that 
the charge under s.5 of the Estates Land 
Act is not a charge within the meaning 
of s.- 100 of the Transfer of Property Act. 
The correctness of the decision, to which I 
was a party, has. been questioned in a 
subsequent case reported as Bollapragada 
Venkatalakshmana Garu v. Nenda Seetayya 
(3), but whetheritis correct or not, the mere 
fact that the charge does not ‘come within 
the meaning of s. 100 of the Transfer of 
Property Act does not necessarily imply 
that it is not a charge within the meaning 
of Art. 182 which is very general in its 
terms. I donot think that the decision in 
Panangipalli Suranna v. Suryanarayana 
Jagapathiraju (2) is any authority to the 
contrary. 

Another argument is based on some of 
the remarks in Bollapragada Venkata- 
lakshmana Garu v. Nenda Seetayya (3), 
namely, that because it is s. 132 of the 
Estates Land Act which gives the Revenue 
‘Court power to apply the provisions of 
Ch. VI (of that Act) to the execution of a 
decree for arrears of rent, the same provi- 
sions are not applicable in the case of a 
Civil Court which must act under the C. P. 
G. No doubt these remarks in a way sup- 
port the respondent's case, that the charge 


(2) 48 Ind. Cas. 794; 42 M. 114; 35 M. L. J. 443; 
(1919) M. W., N. 25; 25 M. L. T. 36. 

(3) 57 Ind. Cas. 164; 39 M. L. J. 30; 11 L. W. 466; 
1920) M. W. N. 294; 28 M. L. T. 44; 43 M. 786, 
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under s. 5 is limited in its application, but 
they were made obiter and if it was meant 
to lay down that a Civil Court cannot in 
any circumstances enforce the charge for 
rent given by s. 5 (ofthe Estates Land Act) 
with all respect, the remarks appear to me 
to go too far, for s. 132 relates only .to a 
question of procedure and does not affect 
the substantive rights of the parties. The 
procedure to be adopted by the Revenue 
Court is that contained in Ch, VI of the 
Estates Land Act, whereas the procedure 
in execution by a Civil Court is that laid 
down by the C. P. C., but whichever form 
of procedure is adopted, it cannot remove a 
charge which is given by law. In this 
view, I think that the ruling in Rajah of 
Vizianagaram v. Rajah Setrucherla Soma- 
sekhararaz (1) must be held applicable to 
the present case. and that, consequently, 
the plaintiff has a charge upon the land for 
the rent paid by him. 

A further contention is put forward by 
the respondent that he is not liable for 
contribution under s. 69 of the Contract 
Act because the plaintiff alone was the 
person bound to pay the rent. It was held 
in Jagapatiraju v. Sadrusannamarad (4), 
that the only person who is personally 
bound to pay revenue to the Government 
is the registered holder and that as the 
plaintiff was the pattadar the other sharers 
were not -personally bound to pay rent. 
This is a new argument put forward ap- 
parently for the first time in this Court and 
it would appear to be opposed to the facts, 
for it appears that the other co-sharers did 
actually obtain pattas in their own names 
from the landlord and, consequently, they 
would thus be liable to pay the rent under 
these patias. Another case relied on is 
Naraina Paiv Appu (5), but that, again, 
was a case of contribution in which the 
persons ought to be made liable was not 
the pattadar. In the present case, as all the 
parties had pattas, they were all person- 
ally liable to pay the rent. Consequently, 
the plaintiff has a right under s. 69 of the 
Contract Act to ask for contribution.’. 

The appeals must accordingly be allowed, 
and there will be a decree for the recovery 
of the respondent's proportionate share of 
the rent with proportionate costs through- 
out, with the direction that on failure to 


(4) 31 Ind. Cas. 255; 39 M. 795; 29:M. L.J. 639; 2 
L. W. 1016; 18 M. L. T. 464. 
(5) 28 Ind, Cas, 456, 
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pay the amount, his share in the estate will 
be liable to be sold. 
Time three months. 
V. N. V. 
Z. K. Appeal allowed. 
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PATNA HIGH COURT. 

APPEAL FROM APPELLATE DECREE No, l4 

' oF 1923. 
July 27, 1925. 
Present :—Mr. Justice Das and 
Mr. Justice Adami. 
RAM CHANDRA SINGH AND OTHERS 
— APPELLANTS | 
versus 
` JANG BAHADUR SINGH AND OTHERS 
| — RESPONDENTS. 

Hindu Law—Joint family—Managers power to 
charge joint family property—Benefit, test of. 

The manager of a joint Hindu family has no author- 
ity-to charge any portion of the joint family property 
in order to enable him to embark on speculative 
transactions, but he can do so only in case of need 
or for the benefit of the estate. [p. 554, col. 1.3 
` Hunoomanpersaud Panday v. Babooee Munraj 
Koonweree, 6 M. I. A. 393 at p. 423; 18 W.R. 81n; 
Sevestre 253n; 2 Suth. P. O. J. 29; 1 Sar. P. O. J. 552; 
19 E. R. 147, Ram Bilas Singh v. Ramyad Singh, 58 
Ind. Cas. 303; 1 P. L. T. 535; 5 P. L. J. 622; 2 U. P. L, 
R. (Pat.) 228 and Sheotahal Singh v. Arjun Das, 56 Ind. 
Cas. 879; 1 P, L. T. 136; (1920) Pat. 155, referred to. 

The question of benefit must be determined by 
reference to the nature of the transaction and not by 
the result thereof, the test being whether it is a 
transaction into which a prudent man would enter. 
Lp. 555, col. 1.] h 

Appeal from a decision of the District 
Judge, Gaya, dated the 13th June 1922, 
reversing that of the Subordinate Judge, 
Gaya, dated the 9th November 1921. 

Messrs, S. M. Mullick and S. N. Roy, for 
the Appellants. 

Messrs. Hasan Jan and Kailaspatt, for the 
Respondents, 

JUDGMENT. 
_ Das, J.—Dasarat, Nankhu and Ram- 
lochan were three brothers. Ramlochan 
died leaving a widow Sahodra Kuer and a 
son Raghubar Dayal. Bhupnarain cited as 
defendant No. lin this suit is the son of 
Nankhu. Bishundayal cited as defendant 
No. 8 is the grandson of Dasarat. Defend- 
ants Nos. 2 to 7 are the sons and grandsons 
‘of Bhupnarain. Defendant No. 9 is the son 
of Bishundayal and defendant No. 10 is the 
son of defendant No. 9. It has been 
‘found by the Court. below, and the 
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finding is one which is binding on us 
in second appeal, that Bhupnarain and 
Bishundayal together with their sons 
and grandsons constitute a joint family. 
It has also been found that Raghubar 
Dayal was separate from Bhupnarain and 
Bishundayal. 2 

Baghubar Dayal died leaving, according 
to the case of all the parties, three daugh- 
ters Phalindra Kuer, Lalpari Kuer and 
Sabinda Kuer. lt was the case of Bhup- 
narain that Raghubar Dayal died leaving 
also a son Baburam who died shortly after 
the death of Raghubar ; and that, in the 
events which happened Sahodra Kuer be- 
came entitled to succeed to the properties 
of Baburam on his death as his grand- 
mother and that the daughters of Raghubar 
Dayal had no interest in the properties 
which were onee of Raghubar Dayal but 
which on .his death came into the hands 
of his son Baburam. Bhupnarain con- 
tended that he was the reversionary heir of 
Baburam and would be entitled to succeed 
to the properties upon the death of 
Sahodra Kuer. Sahodra Kuer on the other 
hand contended that Raghubar Dayal died 
leaving three daughters and she applied in 
the Land Registration Department for regis- 
tration of the names of the daughters of 
Raghubar Dayal who are all minors and 
whom Sahodra Kuer purported to represent 
in the matter of that application, On the 
20th February 1909 theland registration 
case was decided against Bhupnarain and 
on the 27th April 1909 Bhupnarain insti- 
tuted a title suit as against Phalindra 
Kuer, Lalpari Kuer and Sabinda Kuer 
in substance for a declaration that they 
as the daughters of Raghubar Dayal had no 
interest in the estate which was once of 
Raghubar Dayal and that he was entitled 
to succeed to the properties on the death 
of Sahodra Kuer. The suit was resisted by 
the daughters of Raghubar Dayal ; but was 
ultimately compromised on the lth 
February 1912 by which Bhupnarain got 7 
dams 13 cowris out of 10 dams 13 cowris 
mokarrart in Mouza Senaria and 32 bighas 
of raiyati land and the daughters of 
Raghubar Dayal got.3 dams of mokarrari in 
the same village and certain other properties. 

In the course of this litigation Bhupnarain 
had to borrow certain sums of money from 
time to time from the plaintiffs who are the 
appellants in this Court. The money was 
required by Bhupnarain to enable him ‘to 
prosecute the suit as against the daughters 


| 
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of Raghubar Dayal. Five mortgage-bonds in 
all were executed between September 1909 
and November 1910. Of these four 
mortgage-bonds. were executed by Bhup- 
narain and Bishundayal and one was 
executed eby Bhupnarain during the 
illness.of Bishundayal. The suitout of 
which this appeal arises was instituted by 
the appellants to enforce these mortgage- 
bonds as against the entire joint family 
consisting of Bhupnarain, Bishundayal and 
their sons and grandsons. The suit was not 
resisted either by Bhupnarain or Bishundayal; 
but it was resisted by their sons and grand- 
sonsand the only question is whether the 
plaintiffs are entitled to a mortgage-decree 
in this suit. It is conceded that they are not 
entitled to any ipersonal decree as against 
Bhupnarain and Bishundayal inasmuch as 
the suit was brought more than six years 
after the execution of the mortgage-bords. 


The Court of first instance dismissed the 
suit on the ground that the money was 
borrowed by Bhupnarain and ‘Bishundayal 
without any legal necessity. The learned 
Judge in the Court below has reversed the 
decision on the ground that the expendi- 
ture of the monéy resulted in a benefit to 
the joint family: and that accordingly the 
creditors are entitled to a mortgage-decree 
as against the joint family. 


There is one passage in the judgment of 
the learned District Judge which requires 
immediate attention. He says: “At the 
outset I may say that I have not been able 
to find any authority for the proposition of 
law advanced by the learned Subordinate 
Judge, that is, that speculative expenditure 
will not bind a joint family, however, bene- 
ficial be the result. The law would appear 
to be that the test of the transaction is 
the question of the actual benefit, and that, 
if the joint family derived actual benefit 
from the expenditure incurred by the 
kartas, itwould be bound bythe expenditure, 
even though the latter may have been 
speculative at the outset.” I entirely differ 
from the learned District Judge. It is 
necessary to remember that “the power of 
the manager for an infant heir to charge an 
estate not his:own, is, under the Hindu 
Law, a limited and qualified power.” I may 
point out that it is settled law that the 
power of a karta of a joint Hindu family 
stands on the saime footing as that of the 
manager. In the'leading case of Hunooman- 


persaud Panday v. Babooee Munraj Koon- 
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weree (1), the position in regard to the power 
of the manager to charge an estate which 
belongs to aninfant heir is stated in these 
terms: “lt can only be exercised rightly in 
acase of need, or for the benefit of the 
estate. But, where, in the particular in- 
stance, the chargeis one that aprudent owner 
would make, in order to benefit the estate, 
the bona fide lender is not affected by the 
precedent mis-management of the estate. 
The actual pressure on the estate, the 
danger to be averted, or the benefit to be 


‘conferred upon it, in the particular instance, 


is the thing to be regarded.” It is obvious, 
therefore, that the test which must beapplied 
by the Court in each case is—is it a transac- 
tion into which a prudent owner would 
enter ?. Now I hold that a prudent owner 
would never think of entering into a specu- 
lative transaction which may benefit him, 
but which may also cause him loss. The 
question of the right of the creditor or the 
liability of the joint family cannot depend 
upon the spin of the coin or the throw of the 
dice. I may be possibly taking avery extreme 
case, but the test, in my opinion, is the same, 
In Ram Bilas Singh v. Ramyad Singh (2), the 
Chief Justice of this Court after pointing 
out that it is not desirable to lay down any 
general proposition, which would limit and 
define the various cases, which might be 
classed under the term beneficial as used 
in the cases, said as follows:—‘It is clear, 
however, that all transactions of a purely 
speculative nature would properly be ex- 
cluded.” I may refer to a passage in my 
judgment-in Sheotahal Singh v. Arjun Das 
(3): “I quite agree that the manager of a 
joint family has no authority whatever to 
affect or disposeofany portion of joint family 
property in order to enable him to embark 
on speculative transaction.” In my 
judgment in that case I conceded that 
there is a certain element of risk in every 
business transaction and if we areto hold 
that when the business has succeeded and 
the entire family has benefited by it, we 
ought not to uphold the mortgage transac- 
tion entered into by the manager to enable 
him to embark on such a business, unless 
the mortgagee satisfies us that the business 
was bound to succeed and that benefit was 


(1) 6 M. I. A: 393 at p. 423; 18 W. R. 81n;. Sevestre 
aaam 2 Buth. P. C. J. 29; 1 Sar. P. C. J. 552; 19 E. R. 


(2) 58 Ind. Cas 303; 1 P. L. T. 535; 5 P. L.J. 622; 2 

U.P L R. (Pat.) 228. 

we 8 Ind. Cas. 879; 1 P,L. T, 126; (1990) Pat. 
Ə. 7 
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bound to accrue tothe family, we would 
necessarily handicap the managers of joint 
- Hindu families and place limitation on 
their powers, which would have the effect 
of stopping all buniness transactions in 
every Mitakshara family. But it is one 
thing to say that a manager of joint Hindu 
family has complete power to enter into 
business transactions, where the particular 
business is part of the ancestral joint family 
property; it is another thing to say 
that he has power to enter into speculative 
transactions. I still adhere to the opinion 
which I expressed in that case that the 


test is not whether benefit was bound to ~ 


accrue to the joint family ; but it is still 
necessary for the mortgagee to show that 
the transaction was one into which a pru- 
dent owner would enter; and as soon as 
this test is laid down we must hold that it 
is not in the power of the karta of a joint 
family to bind the joint family by enter- 
ing into speculative transactions. In my 
opinion the question of benefit must be 
determined by reference tothe nature of 
the transaction, and not by reference to the 
result thereof; although the result may 
properly be taken into consideration in de- 
termining whether the transaction was one 
into which a prudent owner would enter. 
The proposition rests on principle and is 
covered by authorities and itis not neces- 
sary to pursue the subject. 

The question, however, issomewhat differ- 
ent in this case, It is conceded that the 
` creditor must establish that the transaction 
was for the benefit of the joint family. 
The money was borrowed and the mort- 
gages were executed to enable Bhupnarain 
to establish his title to the estate of Babu- 
ram. On his own case Bhupnarain was the 
nearest heir of Baburam expectant on the 
death of Sahodra Kuer. Bishundayal was 
one degree removed from Bhupnarain and 
was not entitled inany case to succeed to 
the properties of Baburam. If Bhupnarain 
succeeded in the action he might establish 
his title to the estate of Baburam; but the 
joint family of which he was a member 
would not necessarily participate in the 
benefit that might accrue to Bhupnarain. 
What then was the position ef the joint 
family? .Bhupnarain might fail to estab- 
lish his case in which case his suit would 
be dismissed and no benefit would accrue 
to thejoint family; but Bhupnarain might 
succeed. But if he succeeded the benefit 
would accrue to him and not to the joint 


family; for it is well established that unless 
he chose to share the property along with 
the members of the joint family the fruits 
of his victory would belong to him and 
not to the joint family. How can it then 
be said that the mortgage etransactions 
were for the benefit of the joint family? 

It is said that Bhupnarain has actually 
made over the property which he gained 
asaresult of his suit to the joint family. 
That may beso; but the matter rested with 
Bhupnarain and the joint family could 
never have compelled him to make over 
the property toit. Benefit has accrued to 
the joint family, not as a result of the 
transactions which are the subject-matter 
of the suit, but as a result of an act of boun- 
ty on the part of Bhupnarain. Ifit be con- 
tended that there was an agreement be- 
tween Bhupnarain and the joint family 
by which the joint family agreed to finance 
Bhupnarain in the litigation and Bhup- 
narain agreed to share the property which 
was the subject-matter of that litigation 
with the joint family, I would unhasitat- 
ingly say that the agreement being of a 
speculative nature could not bind the joint 
family. 

In my opinion the decision of the learned 
District Judge cannot be supported. I 
would accordingly allow theappeal, set 
aside the judgment'and the decree passed 
by the Court below and restore the judg- 
ment and the decree of the Additional Sub- 
ordinate Judge. The result is that the suit 
is dismissed with costs in this Court and 
in the Court below. So far as the costs in 
the Court of first instance are concerned, 
Tagree with the learned Additional Sub- 
ordinate Judge that each party should bear 
his own costs. 

Adami, J.—I agree. 


‘8. D, Appeal allowed. 


MADRAS HIGH COURT. 
SEconp Civin APPEAL No. 685 or 1922, 
December 12, 1924. 
Present:—Mr. Justice Ramesam. 
CHENNAPRAGADA NARAYANA- 
MURTHY— PLAINTIFF—APPELLANT 
TETSUS 
Tas SECRETARY or STATE ror 
INDIA in COUNCIL KEPRESENTED 
BY Tue COLLECTOR or KISTNA— 
DEFENDANT—RESPONDENT, 

Transfer of Property Act (IV of 1882), s, 5l— 
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Grant of land on darkhast—Improvements by grantee 
—Subsequent cancellation of grant, effect of —Damages, 
whether can be recovered, : 
Where a grantee of land on darkhast by a Tahsil- 
dar pays the assessment in respect of it and makes 
improvements thereon in ignorance of a pending 
appeal against the grant and the grant is ultimately 
cancelled on appeal, the grantee is entitled not only 
toa refund of the assessment collected but also to 
_ damages under s. 51 of the Transfer of Property Act 
for nr of the impro¥ements effected by him. [p. 557, 
col, 1. 4 
Devaramani Bhogappa v. Pedda Bhimaka Gowd, 28 
Ind, Cas. 51; (1915) M. W. N. 148, Muthuveera Van- 
dayan v. Secretary of State for India, 29 M. 461; 1 M. 
L. T. 278, Mathunsa Rowthan v. Apsa Bin 12 Ind. Cas. 
444: 36 M. 194; 21 M. L J. 969; 10 M. L. T. 373; (1911) 
2M. W. N. 425, Narayana Aiyar v. Sankaranarayana 
| Aiyar, 24 Ind. Cas. 940; 1 L. W. 369 and American 
Baptist Foreign Mission Society v. -Amalanadhwu 
Pattabhiramayya, 48 Ind. Cas. 859, relied on. 
Second appeal against a decree of the 
Court of the Additional Sub-Judge, Ellore; 
in. A.S. No. 123 of 1922(A. S. No. 163 of 1921, 
Sub-Court, Ellore), preferred against that 
of the Principal District Munsif, Narasa- 
pur, in O. 8. No: 772 of 1918. 


Messrs. G. Lakshmanna and V. Viyanna, 
for the Appellant: 

The Government Pleader, for the Respond- 
ent. ; 

‘JUDGMENT.—The order of the Sub- 
Collector, Ex. E-1, was passed on.the appeal 
of Melam Surayya and two others. The 
written statement of the defendant which 
was carelessly drafted produces the impres- 
sion that the order was passed on revision. 
The appeal of Surayya and others was filed 
` on 14th November 1916, and though it was 
more than 30 days from the date of the 
Tahsildar’s order (10th October 1916) the 
appellants stated that they heard of the 
order on 16th October 1916 and so claimed 
that their appeal was within time. Mr, 
Lancashire called for a report on 18th 
April 1917. I think, it must be taken that 
he excused the delay, or otherwise he would 
not have called for a report and might have 
. rejected the appeal as out of time. The 

Subordinate Judge ‘is not clear -as to whe- 
. ther the order of the Sub-Collector was 
passed on appeal or on revision. I have 
now sent for all the originals of Exs. C, D, 
E, etc., and am satisfied that the order was 
on appeal. The second appeal fails so far 
as the land is concerned. ' 

As to the claim for the assessment of 
Rs. 2-2-6, the Subordinate Judgeis obvious- 
ly in error. This does not relate toa cess 
nor to damages for proceedings taken under 
the Revenue Recovery Act. It is for money 
had and received. No land having been 


ultimately granted to plaintiff, ‘there was 
no assessment to pay. One is surprised. 
that the Government filed a memorandum 
of objections in respect of this amount 
and wished to retain the money. as revenue 
relating to.a grant which has been can- 
celled. Anyhow I hold that -this portion 
of the claim isnot barred, and allow the: 
appeal. f ; 

- The plaintiff next claims that he is entitl- 
ed to damages. He says that relying on 
the grant by the Tahsildar on 10th 
October 1916, seeing: that assessment. was 
collected from him on 4th December 1916, 
he began to put the land to good use. 


"He was expected to doso, and he was 


entitled to do so. Half the Fasli being 
nearly over, he must be diligent in, .put- 
ting the land to some use if his payment. 
of assessment was not to turn out to be a 
mere waste of money. I cannot agree with 
the view ofthe Subordinate Judge that. 
merely because one knows or is bound to 
know that the order of the Tahsildar is 
subject to appeal or revision, he is not: en- 
titled to damages. Ayling, J.’s judgment in 
Devaramani Bhogappa v. Pedda Bhimaka 
Gowd., (1) shows that.a grantee, if he 
begins to make improvements after..the. 
grant,is entitled to the value of the im- 
provements. This is also clear. from the 
judgment of Benson, J,, in Muthuveera Van- 
dayan v. Secretary of State for India (2) 
which prevailed and which was confirmed 
in Letters Patent Appeal in Muthuveera 
Vandayan v.: Secretary of State for India 
(3), White, ©. J., was-for giving a higher 
relief and did not differ on this matter. 

The amount of damages has not been 
found by the lower Appellate Court and I 
can find it here to. avoid a calling for,a. fur- 
ther finding. : 

The plaintiff has given no particulars of 
loss in the plaint. Nor did the defend- 
ant insist on having the particulars. The 
defendant merely put the plaintiff to 
proof. Issues were framed and on the 2nd 
issue plaintiff adduced his evidence. He 
swore to spending Rs. 30 for casuarina 
plants, There is no cross-examination by 
the defendant. His 4th witness says he 
levelled the land and might have spent 
Rs. 25 or Rs. 30.. I believe the plaintiff 
and this witness but I take only the lower 
figure. In this‘case there is nothing to 
show thatthe plaintiff was. aware of the 

(1) 28 Ind. Cas. 51; (1915) M. W.N. 148, 

(2) 29 M. 461; 1 M. L. T. 278, 

& 30 M, 270, 
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appeal petitions of Melam Surayya on 14th 
November 1916 or on 2nd March 1917 or of 
the order of the Sub-Collecter on 18th April 
1917. Up to then, he had no reason to 
think that his title was in jeopardy. Hav- 
ing got an order on 10th October 1916 and 
paid his assessment on 4th December 1916, 
he proceeded to put theland to use. The 
fact that the order of the Tahsildar dated 
10th October 1916 was obtained by the help 
of the Karnam has no bearing on the 
question of bona fides in making the im- 
provements. I, therefore, find that the plaint- 
iff effected his improvements bona fide with- 
in the meaning of s. 51 of the Transfer of 
Property Act,t.¢., in the belief that he 
was absolutely ‘entitled to the land at the 
time. He was, as a matter of fact, so entitl- 
éd and this is all that s..51 means [vide 
Mathunsa Rowthan v. Apsa Bin (4), 
Narayana Aiyar v. Sankaranarayana Atyar 
(5) and American Baptist Foreign Mission 
Oa” v. Amalanadhuni Pattabhiramayya 

I, therefore, award a decree tothe plaintiff 
for Rs. 25 for damages. 


The appellant will receive proportionate. 


costs on the portion he has succeeded and 
pay proportionate costs on the portion in 
respect of which he has failed throughout. 
OVN. V. ; 

Z. K. Decree modified. ` 

(4) ) 12 Ind. Cas. 444; 36 M. 194; 21 M. L. J. 969; 10 
M. L. T. 373; (1911) 2M. W. N. 495. * 

. (5) 24 Tnd. Cas. 940; 1 L. W. 369. 

(6) 48 Ind, Cas. 859. 


‘CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2103 
oF 1922. 

March 24, 1925. 
Presevit:—Mr. Justice Suhrawar dy and 
Mr. Justice Duval. 

MAHAMMAD MOYENUDDIN 
BASUNIA AND orHERS—DEFENDANTS— 
APPELLANTS 
VETSUS 
BAHARUDDIN CHOUDHURI AND 


ANÓTHER—PLAINTIFFS—RESPONDENTS. 
Bengal Tenancy Act (VIII gf 1885), ss. 90, 50— 
Landlord and tenani—Rent, enhancement of —Burden 
of. proof. 
Under s. 50 of the Bengal Tenancy Act the initial 
‘nus liés upon the landlord to prove that the rent of 
-the tenancy is liable to be enhanced on the ground’of 


MAHAMMAD MOYENUDDIN V. BAMARUDDIN onduDHURE: 


557 
additional area. This onus may be shifted by proving 
the origin of the tenancy or a contract or by other 
mode of ‘proof showing the right of the landlord to 
enhance the rent on that ground. The onus is not 
shifted by merely producing dakhilas which mention 
the areas for which rent has been paid. [p. 558, col. 1.] 

Manindra Chandra Nundi v. Kaulat Shaik, 79 Ind. 
Cas. 852; 50 C. 957; 28 O. W. N. 264, (1924) A. I R. 
(C.) 874 and Gouri Pattra v. Reily, 20 O. 579; 10 Ind. 
Dec. (N. s.) 392, relied on. 

Appeal against a decree of the District 
Judge, Rangpur, dated the 16th of May 
1922, modifying that of the Munsif, Addi- 
tional Court at Karigram, dated the 3rd of 
March 1921. 

Mr. Atul Chandra Gupta and Babu Ra- 
dhika Ranjan Guha, for the Appellants. 

Babu Hamendra Chandra Sen, for Babus 
Surendra Chandra Sen and Binoyendra 
Prosad Bagchi, for the Respondents. 

JUDGMENT. —The only question in- 
volved in this appeal iswhether the finding 
of the Court of Appeal below that the 
defendants are liable to pay additional rent 
for additional area is correct. The plaint- 
iff landlord brought a suit for recovery . 
of enhanced rent on the ground of excess 
area as well as under s. 30 of the Bengal 
Tenancy Act. : The First Court decreed the 
suit; but on appeal the learned District Judge 
dismissed the plaintiff's claim under s. 30, 
Bengal Tenancy Act maintaining the order 
of the First Court for additional area. This 
appeal is by the defendants and it is argued 
that the learned Judge has erred in law in 
holding thatthe defendants are liable to pay 
enhanced rent for the additional area. The 
learned Judge has found that there has 
been a uniform payment of rent for more 
than 50 years, that the presumption raised 
by s. 50 has not been rebutted, that it is 
not known how the lands were first let out 
or what were their boundaries at the time, 
jamas were created, that there is no evi- 
dence to show when the jamas were created 
and what were the areas of the several 
plots, that there is no evidence to show 
that the lands were ever measured, that ‘it 
is clear that the same rent.is being paid 
for nearly half a century and that there is 
nothing to show that the tenants ever 
agreed to pay enhanced rent for increase 
in area. After recording all these findings 
in favourof the tenants the learned Judge 
observes that as area was mentioned in the 
dakhilas ; it gave indication of the areas 
which were let out and that “the uniform 
mention of the areas all through go to indi- 
cate that area was the criterion.” What 
the learned Judge means to say is that the 
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fact that -area | was mentioned in the 
dakhilas and had been so uniformly men- 
tioned is sufficient indication of the fact that 
the original letting was with reference to 
the area. The appellant argues on the 
authority of several decisions of this Court 
that this view ‘is incorrect. 
placed on the case of Manindra Chandra 
Nandi v. Kaulat Shatk (1), where after 
reviewing almost all the cases on the point 
Rankin, J., came to the following conclusion: 
“I take it to be the settled rule of this 
Court that when. a letting upon the basis 
ofa measurement is proved the tenant has 
prima facie to show that the rent was a 
consolidated rent for all the land: within 
specified boundaries but that in the absence 
of such proof the mere production of such 
dakhilas as those'‘now in evidence does not 
suffice to show any onus on the tenant.” 
He has followed the dictum of Prinsep 
and Bevorley, JJ., in the case of Gowri 
Pattra v. Realy (2), where it has been said 
that “the mere fact that on a measurement 
made,..under the authority of Governmeént 
given under Oh.: X of the Bengal Tenancy 
Act, it is found that the tenants generally 
are in possession of lands in excess of the 
areas entered inthe zemindari papers and 
their rent receipts does not necessarily 
prove that he is,entitled to additional rent 
for the excess areas.” The law then may 
be taken to be that under s. 50 of the Bengal 
Tenancy Act the initial onus lies upon the 
landlord to prove that “the rent of the 
tenancy isliable to be enhanced on’ the 
ground of additional area. This onus may 
be shifted by proving the origin of the 
tenancy or a contract or by other mode of 
proof showing the right of the landlord to 
enhance the rent on that ground. The 
cases that have been cited show that the 
onus is not shifted by merely producing 
dakhilas which mention the areas for which 
rentis paid. Weare asked by the respond- 
ent to differ from the case of Manindra 
Chandra Nandi v. Kaulat Shaik (1) on the 
ground that the finding of the learned 
Judge that uniform mention of areas goes to 
indicate that the original letting was with 
reference to the area is a finding of fact 
. which cannot bedisturbed in second appeal. 
We would have’ given our best considera- 
tion to this argument if the matter were 
res integra, but,we are not at the present 

1) 79 Ind. Cas. 852; 50 C. 957; 28 O. W. N. 264, 


(1) 
1924) A, I. R. (0.) 374. 
( @) 20 a, 579; 10 Ind, Deo, (N, s.) 392, 
| 


i 
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moment prepared to. differ from the de- 
cisions of this Court. In the present case 
the finding of the learned Judge that the 
plaintiff is entitled to enhancement of rent 
for increase in area is based upon the 
dakhilas alone. There is no other evidence 
on which reliance has been placed. We 
accordingly think that the view taken by 
the learned Judge is against the rulings of 
this Court and cannot be supported. 

The result is that this appeal is allowed, 
the decree of the lower Appellate Court 
set aside and that of the.Court of first in- 
stance with costsin this Court and the lower 
Appellate Court. 

There isa cross-objection filed on behalf 
of the respondent against the finding of the 
Judge that a certain kabuliyat executed by 
the defendants in 1308 was a confirmatory 
lease. Thecontention is that that lease was 
the origin of the present tenancy of the de- 
fendants. Both the Courts below have 
concutred in finding that it was not the 
lease by which land was let out to the de- 
fendants but it was a confirmatory lease. 
It appears from the lease itself that the land 
was in possession of the defendant's father 
as a tenant and that after his death the 
defendants executed the lease to obtain 
recognition by the landlord.. The concur- 
rent finding of the Courts below cannot be 
disturbed either on law or on the merits. 
The cross-objection is accordingly dismissed 
but without costs. i 
Appeal allowed: 


Z. K. Cross-objection dismissed. 





BOMBAY HIGH COURT. 
CIVIL APPLICATION FOR REVISION 
No. 294 or 1924, 

June 24,.1925. 
Present:—Sir Norman Macleod, Kr, 
Chief Justice, and Mr. Justice Coyajee. 
VAGHA JESANG—Derenpant 

—APPLIOANT l 
: versus . 
JAGJIVAN AMRITLAL DESAL 
PLAINTIFF—OPPONENT, . 


Landlord and tenant—Co-sharer landlords—Suit tø | 


recover rent for excess land by somz co-sharers, whe- 
ther maintainable.. 

Where a tenant has been paying acertain rent in 
past years for the land in his occupation, it is not open 
to some of the co-sharer landlords to file a suit seek- 
ing to recover from the tenant a larger amount of reng 
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than has been paid in the past. Whether the claim 
made is one for enhanced rent, or a claim for rent for 
excess land taken in occupation by the tenant, the 

. principle is the same, that the question must not be at 
the mercy of one sharer, but it must be decided between 
the tenant and the whole body of the sharers entitled 
to claim rent as landlords. 

. Application from an order of the Sub- 
ordinate Judge, Godhra, in Small Cause 
Suit No. 437 of 1923. 

Mr. R. W. Desai, for the Applicants. 
Mr. H. M. Mehta, for the Opponents. 


JUDGMENT.—These are applications 
entertained unders. 25 of the Provincial 
Small Cause Courts Actin suits filed by 
the Desais of the village of Vinzol. The 
plaintiffs were not entitled to claim the 
whole of the rent. They are sharers to the 
extent of fourteen annas and seven and a 
half pies. The sharer entitled to the 
balance is not a party to the proceedings. 
The plaintiffs are claiming their share of 
what is payable by the tenants, at a higher 
amount than has been paid in the previous 
years, on the ground that although the 
bigha in these cases may be the same, the 
tenants are liable to pay additional rent for 
certain excess land in their occupation. It 
would not, therefore, be, strictly speaking, 
-a suit for enhanced rent, but merely a claim 
that the tenants should pay the proper rent 
for the lands they are cultivating, the rate 
itself being admitted. But since these ten- 
ants have been paying certain rentsin past 
years for the land in their occupation, it 
is not open-to one co-sharer to file a suit 
seeking to recover from the defendants a 
greater amount of rent than has been paid 
in the past. . Whether the claim made is 
one for enhanced rent, or a claim for rent 
for excess land taken in occupation by the 
tenants, the principle is the same, that 
the question must not beat the mercy of 
one sharer, but, if at all, must be decided 
- between the tenants and the whole body of 
sharers entitled to claim rent as landlords. 
“On these grounds we think the Judge 
“was wrong in entertaining the claim of the 
plaintiffs who were entitled to only fourteen 
annas and seven and a half pies share of 
the increased rent from the defendants. 
' The defendants would still be liable to pay 
the balance of the rent to theco-sharer, 
and again they might be harassed-by a 
claim for more rent on some entirely dif- 
ferent principle. Ifhigher rents are to be 
asked for, then they can only be asked 
for by the whole body of -sharers (see Bal- 
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‘krishna Sakharam v. Moro’ Krishna 
Dabholkar (1). 

We, therefore, make the Rule absolute and 
amend .the decree by directing that. the 
amounts admitted by the defendants as due 
to the plaintiffs for rent be substituted for 
the amounts decreed. The apflicants will 
be entitled to their costs of the Rule in all 
these applications. 

Z. 

(1) 


K. - Rule made absolute: 
21 B. 154; 11 Ind. Dec. (N. s.) 105. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decrug No, 62 
oF 1923. 

June 24, 1925. 

Present:—Mr. Justice Adami 
and Mr. Justice Sen. 

SAHDEO SINGH AND orHERS—PLAINTIFFS 
APPELLANTS 

versus : 
KISHUN BEHARI PANDEY AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Hindu law---Daughter succeeding to estate of father, 
position of-—Alienation—Necessity—Alienee, whether 
entitled to partition. 

A Hindu daughter inheriting her father's estate is 
a limited owner and is not entitled to alienate the 
property absolutely without there being’ legal neces- 
sity therefor. She cannot bind the inheritance for 
her own personal debts or private purposes as against 
reversioners, but she can alienate the property for 
her own life and effect can be given to such alienation 
by partition sought atthe instance of the alienee. , 


` [P. 560, col. 2.] 


Appeal against a decision of the Addi- 
tional Subordinate Judge, Muzaffarpur, 
dated the 22nd November 1922, reversing 
that of the Munsif, Samastipur, dated the 
.8lst January 1922. 

Mr. S. N. Rai, for the Appellants. 

Messrs. Harnarain Prasad and Anand. 
Prasad, for the Respondents. 


JUDGMENT.. 

. Sen, J.—The plaintiffs-appellants in- 
stituted a suit for declaration of their title 
to and for recovery of possession of 2 bighas 
6 khatas and 193 dhurs of land which they 
had purehased by a kobala, dated the 3ist 
January 1917, but from which they alleged 
that they had been dispossessed by the 
respondents inJune 1920. The kobala was 
executed by one Mahaoti Ojhain, one of the 
two daughters ofone Sham Lal Ojha and 
the said vendor purpdrted ta convey th3 
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entire half share inherited by her as heir 
of her father Sham Lal Ojha. The re- 
spondents, on the other hand, contended 
that the entire properties alleged by the 
plaintifis-appellants to have been owned by 
Sham Lal really belonged to Sham Lal's 
- widow Mahaoti Ojhain, who had acquired 
her interest therein under two sanads; that 
the said widow had by a deed of gift, 
dated the 30th June 1905, conveyed her 
interest to Damodar Ojha, grandson of 
Sham Lal Ojha by his other daughter 
Bhagawati Ojhain, who in turn purported 
to sell the entire interest for a sum of 
Rs.1,300 byakobala, dated the 5th November 
1919. The Munsif gave a decree in favour 
of the plaintiff. He found that the kobala 
put forward by the plaintiff was genuine, 
that the entire property had really been 
Sham Lal’s, having been acquired by him 
and that, therefore, Mahaoti Ojhain as one 
of his two daughters was entitled toa half 
share therein and had validly alienated 
that share in favour of the plaintiffs-appel- 
lants. The learned Subordinate Judge 
affirmed these findings arrived at by the 
Court of first instance and also found that 
the alleged deed of gift by Sham Lal's 
widow in favour of Damodar Ojha was 
illegal and invalid and that it had not been 
acted upon. He then proceeded to consider 
the question as to whether the alienation by 
Mahaoti Ojhain was under circumstances of 
legal necessity. He found that there was no 
legal necessity for the transfer and thus 
concluded that the. kobala executed by her 
- gould not bind the property so conveyed. 


It is urged before us by the learned 
Advocate appearing for the appellants that 
in any event the alienation in favour of the 
plaintiffs would be binding during the life- 
time of Mahaoti Ojhain and that, therefore, 
the Court of Appeal below was in error in 
dismissing the suit altogether. On behalf 
of the respondents it is conceded that a 
daughter could alienate her share in the 
inheritance, such alienation being good 
only for her lifetime, but what is question- 
ed is that a definite plot of land such as 
the one the subject-matter in this suit, could 
not be sold. 


Tt is also urged by the learned Advocate 
for the respondents that the Court of Appeal 
below appears to have come to a finding 
that the kobalas in favour of the appellants 
as well as that in favour of the respondents 
are. both collusive documents and that, 
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therefore, the proper coursé for the Court 
of Appeal below was to dismiss the suit. 

With regard to the first point it is clear 
that Mahaoti Ojhain being a limited owner 
was not entitled to alienate the property 
absolutely without there being legal 
necessity therefor. She could not bind 
the inheritance for her own personal debts 
or private, purposes as against reversioners, 
but she could do so only for her own life. 
It is also clear on the authorities that’ a 
daughter can alienate her own life-interest, 
and effect can be given to such alienation 
by partition sought at the instance of the 
alienee. : In the present case Mahaoti 
Ojhain purported clearly to transfer the 
land in question as representing her half 
share in the inheritance. That being. so, 
there does not appear to be any difficulty 
in the way of giving a declaration in favour 
of the plaintiffs-appellants that they are 
entitled to the half share of Mahaoti Ojhain 
in the inheritance, such interest to enure 
oniy for, the lifetime of Mahaoti Ojhain, 
The plaintiffs-appellants must be left to 
such course as they may be advised to také 
for the purpose of getting partition of their 
acquired share according to law. But it 
is impossible in the circumstances of this 
case to grant the prayer for possession 
asked for in the plaint. 

With regard to the second point it does 
not at all appear clear that the learned 
Subordinate Judge has come to a definite 
finding upon proper materials that the 
kobala in favour of the appellants was a - 
collusive document. No doubt an obser- 
vation to that effect appears in the last 
paragraph but one of the judgment. But 
it seems hardly to amount to a finding 
of fact and cannot be taken to dislodge 
the clear finding of fact arrived at by the 
Court of first instance, after a due con- 
sideration of the evidence that the plaint- 
iffs’ kobala was genuine and for consider- 
ation, Moreover a case of collusion doeg 
not arise under the circumstances, It has 
been found that the estate was of Sham Lal 
Ojah’s, that the plaintiffs’ vendor, one of 
the daughters of Sham Lal; was entitled 
to a half share thereof, and that she parted 
with that interest in favour of thé vendor— 
the vendor admitting that the kobala was 
genuine and for consideration. No case of 
collusion between the vendor and the 
vendee can arise in these circumstances and 
no such case was put forward in the plead- 


ings. 
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The appeal will, therefore, be allowed 
in part. It is declared that the appellants 
are entitled to the half share of ‘their 
vendor Mahaoti Ojhain in the estate of her 
father Sham Lal Ojha without prejudice 
(to the rights of the reversioner- or rever- 


sioners, if any, upon the death of Mahaoti ` 


Ojhain, The appellants aré entitled to 
their costs from the respondents. 
Adami, J.—I agree. 


Z. K. Appeal allowed. 


BOMBAY HIGH COURT. 
Srconp CIvIL APPEAL No. 203 or 1924. 
June 24, 1925, 

Present:—Sir Norman Macleod, 
Kr., Chief qe and Mr. Justice 
yaj ee, 
PANDU JOTI Apa M—Praneree— 
APPELLANT 
VETSUS 
SAVLA PIRAJL KATE—Derenpant— 
RESPONDENT. 

Execution of decree—Application for execution made 
by personhaving no title—Title subsequently acquired, 
whether can support applicatian. . 

Where a person who has no title whatever to execute 
a decree makesan application for execution of the 
decree, he cannot remedy the defect by completing 
his title after the date of the application, and then 
try to execute the decree by virtue of that title. 


‘Second appeal from the decision of the 
Assistant Judge at Satara, in Appeal No. 
472 of 1922, reversing that of the Second 
Class, Subordinate Judge at Rahimatpur, 
in Darkhast No. 7 of 1922. 

_ Mr. S. R. Parulelar, for the Appellant. 

. Mr. S. R. Bakhale, for the Respondent. 

. JUDG MENT.—We think that the de- 
` cision of the Subordinate Judge was right, 
and that the authority relied upon by the 
Assistant Judge has no application. The 
applicant at the time he presented . the 
darkhast had no title to the decree which he 
Sought to execute. He had only a right 
under his own decree to obtain an. assign-. 
ment from the decree-holder of the other 
decree. The applicant was given time by 
the Subordinate Judge to cite any author-’ 
ity to support his proposition. He failed. 
to do so. ` There is no authority that we 
know of which lays down that: a darkhast- 
dar, who has no title whatever to éxecute. 
the decree at the time of the darkhast, can 
remedy the defect by completing the ‘title 
after the date of the darkhast, and then try 
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to execute the decree by virtue of that 
title. 

We allow the appeal and restore the 
decree of the Subordinate Judge with costs 
throughout. 


Z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 2210 or 1921, 

July 10, 1924. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr, Justice Chakravarti. 
PRASANNA KUMAR DE MAHAJAN— 
DEFENDANT No. 4—-APPELLANT 

Versus 
NANIGOPAL DE—Ptarntirr— 
RESPONDENT. 

Land Registration Act (VII B.C. of 1876), s. 78, scope 
of-—Unregistered proprietor—Lessee, if can sue for rent 
—Assignee of rent, position of—Khatian, entry in— 
Part acceptance. 

Section 78 of the Land Registration Act is no bar 
to a lessee of land recovering rent from the tenants, 
although the person who should have been registered 
as the proprietor, and through whom he claims, has 
not been so registered. (p. 562, col. 1.] 

Section 78 of.the Land Registration Act is, similarly, 
no bar to recovery of rent by an assignee from an un- 
registered proprietor. [ibid.] 

Syed Serapat Hossein v. Tarini Prosad Dobey, 11 ©. 
W. N. 141, relied on. 

It is open to a Court. to accept a part of the entry. 
in the khatian and not to accept the rest'of the entry. - 
[p. 562, col. 2,] 


Appeal against a decree of the Addi- 
tional Subordinate, Judge, Chittagong, 
dated the 20th June 1921, reversing that’ of 
the Munsif, Hathazari, dated the 10th April 
1920. 

Babu Chandra Sekhar Sen, for the Appel- 
lant. 

Babu Biraj Mohan Majumdar, for the 
Respondent. 


JUDGMENT.—This is an appeal by 
the defendant against a decision of the 
Additional Subordinate Judge of Ohitta- ` 
gong reversing a decision of the Munsif. 
The suit out of which this appeal arises 
was a suit for rent. The plaintiff's claim 
was that defendant No. 18 was the pro- 
prietor of a certain talug and that defend- 
ant No. 18 had leased this out in sadar 
paini right to the plaintiff in March 1915, 
and that at the same time four years’, 
arrears of rentfrom 1911 to 1915 had been 
assigned by defendant No. 18 to the plaint- 
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‘iff. The plaintiff further claimed that 
the defendants other than defendant No. 18 
were tendnts.under him and claimed rent 
at the rate of Rs. 17-8 as a year. The 
case- for the defendants, other than defend- 
ant No. 18, was that they were neither the 
tenants under defendant No. 18nor under 
the plaintiff and they asserted that neither 
of these persons had any titleto any of 
the land. They say that their landlord 
was some other person named Raj:Chandra 
Sen and that they had been paying rent 
to him all albng.-The First Court dis- 
missed the suit but the Subordinate Judge 
held that the provisions ofs. 78 of the Land 
Registration Act, Act VII of 1876 were no 
bar to theclaim by the lessor. 

- Four points. have been urged before us 
on behalf of the appellant. First, it is 
said that s. 78.of the Land Registration 
Act is a bar to the claim, Secondly, it 
-is said that the learned Subordinate Judge 
has relied for his decision upon the ad- 
missions of certain co-tenants of the defend- 
ants which, it: is said, are not evidence 
‘against them. | Thirdly, it is said that de- 
fendants Nos, 3 and 15 have died and that 
no substitution has been effected and that 
without the substitution the suit cannot 
lie. Fourthly, it is said that the learned 
Subordinate Judge must be deemed to have 
accepted the éntry in the khatian and that 
Wor ne so, he should have dismissed the 
suit, i 

.As to the first point there are decisions 
of this Court lihat s. 73 is no’ bar to a 
person in the position of the present plaint- 
iff recovering ‘rent although the person 
who should bave been registered as the 
proprietor and, through whom he claims 
has not been registered. One of the rents 
which areclaimed in the suit was claimed 
by:.virtue of the assignment and it is sug- 
gested that so lar as this rent is concerned 
s.78 is abar This Court, however, has 
otherwise decided [See Syed Serapat Hossein 
v. Tarini Prosad Dobey (1).] In the circum- 
` staaces, we think that there is no substance 
in the first Point. 
< So far as the second point is concerned, 
it appears that there was evidence on the 
record apart from the admissions upon 
which the learned Judge is said to have 
telied for it appears that the plaintiff ex- 
amined the landlord's gomasta and that he 
deposed to thel realization of rent of the 
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talug from the defendants and proved thé 
counterfoils showing such realisation. It, 
therefore, appears that the learned Judge 
relied on other evidence than the mere ad- 
missions of the co-tenants. i 

So far as the third point is concerned this 
wasnot taken in the Court below and we 
do not think that it is open to the appellant 
here. me 

As regards the fourth point, we think 
that it was open to the learned Subordinate 
Judge as he did to accepta part of theentry 
in the khatiaz and not to accept the rest of 
the entry. There is, accordingly, nothing 
in this point. 

In the result, the appeal fails and. must 
be dismissed. ~ i i 

The Deputy Registrar’s costs as repre- 
senting the minor respondents have already 
been paid. : 


N. H. ‘Appeal dismissed. 
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BOMBAY HIGH COURT. | 
Seconn Oivin APPBAL No. 762 or 1923. 
June 24, 1925. : 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. < 
G. I. P. RAILWAY COMPANY— | 
PLAINTIFF—APPELLANT 
wwersus > 
Haji TARMAHOMED HASAM— 
DEFENDANT——RESPONDENT. | | 
Railway Company—Goods consigned for caritage—~ 
Risk-Note Form “B’—Consignment of tins of oil-~ 
Delivery of empty tins—Loss of package—Liability of 
Railway Company. 4 
Where goods are consigned toa Railway Company 
for carriage under Risk-Note Form “B,” the Railway’ 
Company would only be liable for the loss af'a com-- 
plete package or of a consignment consisting- ofca, 
complete package or packages, and even if a package, 
or packages are missing the Company would only be 
liable if the plaintiff can prove wilful neglect etc., as 
mentioned in the Risk-Note [p. 563; col. 1.] E KAS 
“Where in such a case all the packages in the. 
consignment are delivered to the consignee, the-fact 
that the contents of some of the packages are lost. 
does not make the Railway Company liable under the: 
terms of the Risk-Note. [p. 563, col. 2.] - È 


. - In the case ofa consignment of tins of oil, if all 


the tins are delivered, then there is no loss- of a 
package even although the tins delivered contain. no 
oil when delivered to the consignee. [ibid], | if 

Second appeal from the decision of the 
District Judge at Broach, in Appeal No.4 
of 1922, amending that of the Subordinate 
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Judge.at Broach, in Civil Suit No. 42 of 

Mr. Binning, for the Appellant. 

Mr. G. N Thakor (with him Mr. M., K. 
Thakore), for the Respondent. 
`JUDGMENT.—The plaintif sued to 
recover Rs. 1,600 as the price of the con- 
tents of the plaint tins of oil, with interest. 
The Trial Court decreed the plaintiff's 
claim to the extent of Rs. 957. The Ap- 
pellate Judge increased the decretal amount 
to Rs. 1,189-12-9. The Railway Company 
have appealed. It is curious to note 
that in so many of these Risk-Note cases, 
the parties fail entirely to realize what are 
the real issues in the case, and in second 
appeal they endeavour to remedy the defects 
which have occurred in the proceedings in 
the Courts below. The third issue in the 
Trial Court was: “Is the Risk-Note set up 
by the defendant. Railway Company duly 
proved?” That was found in the affirmative. 
Then the second part of the issue was: “If 
80,. are the defendants absolved from any 
liability ?” Under the terms of the Risk- 
Note the defendants would only be liable, in 
any event, for the loss of acomplete package 
or of a consignment consisting ofa complete 
package or packages, and if a package or 
packages were missing, then the defendants 
would only be liable, it plaintiff could prove 
wilful neglect as mentioned in the Risk- 
Note. The Trial Court held that the defend- 


-ants were not absolved from liability, ap- 


parently on the ground that plaintiff had 
proved that the loss had occurred by wilful 
neglect of the defendants. 

“The question whether the defendants were 
liable at all, because they alleged that no 
complete package had been lost, does not 
appear to have beenraisedin the issues. The 
Judge really considered that the Railway 
Company were responsible for the oil that 
disappeared from the plaintiff's tins, and 
decreed the plaintff's claim. There was no 
question also in the Trial Court, whether 
had “there been a deviation of the route, or 
whether the unloading or reloading of the 
tins at Wari Bunder by the defendants was 
unjustifiable. , 

In appeal, the same faults of procedure 
also occurred. The same issues were raised 
while the vital points in the case do not 
seem to have been discussed. It is difficult 
then to consider theni if they are questions 
of fact-in second appeal. 

“The first question reallyis whether any 
of the plaintiff's packages have been lost, 
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We have been referred tothe decision in’ 
Hast Indian Railway Company v. Nilkanta 
Roy (1) in which it was held that if in the 
case of tins of oil the tins are delivered, 
then there is no loss of a package even 
although the tins contain no oil when deli- 
vered to the consignee The decision ‘of 
Mr. Justice Fletcher to that effect dependéd’: 
on a decision ofthis Court, which has not‘ 
been reported. However, we can quite 
understand how it came to pass that the 
Railway Companies asked the Legislature to - 
sanction a form of risk-note so as to absolve 
them from liability, except in the case of a 
loss of a complete package. Ifa tin of oil 
disappears entirely, then undoubtedly it is 
lost. But a question would arise if the con- 
tents are partly lost and the tin is there, how 
much oil should be left in a tin so as to con- 
stitute delivery of the package. Other com- 
plicated questions might arise and the 
solution of the difficulties was found 
by absolving the Company from liability 
unless the package has disappeared en- 
tirely. 

We have now got the decision of this 
Court in B.B &C. I. Railway Company v., 
Ambalal Sevaklal, (Civil Application No, 
198 of 1909, (unreported) which says :— 

“In this case we think it is quite clear 
that there has been no loss of a complete 
package forming part of the consignment. 
All thetins forming separate packages in, 
the consignment were delivered to the con-: 
signee, The fact that all the contents of 
some of the tins were lost does not make the . 
Railway Company Hable under the terms of . 
the Risk-Note in Form B.” 

That, therefore, would dispose of the case 
unless it could be found that the defendants . 
had committed a breach of their contract, ` 
It was never alleged that there was such a 
breach of thecontract as to make the defend: - 
ants liable, apart from the terms of the’ 
Risk-Note, for any loss of the goods, and, 
therefore, we are notin a position to say’ 
that the conductof the defendants in un- 
loading the goods at Wari Bunder and 
reloading them again, itself amounted toa. 
preach of contract. : | 

There isno question of deviation in this. 
case because the goods came to Bombay as 
they would ordinarily come to Bombay and’ 
it would not make any difference if they’ 
were unloaded at Wari Bunder and re- 
loaded again for being carried on to B. B. 4 

(> 22 Ind, Cas. 679; 41.0 578; 190. L. J. 112; 19 
d. W. N, 95, 
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O: I Railway line. On the question whe- 
ther it would be more convenient: from an 
administration point of view that the goods 
should go to Dadar instead of to Wari 
Bunder, there ifno evidence, so that we 
are unable to hold that there is any founda- 
tion for saying that the Company was guilty 
ofa breach of contract under thé terms of 
thé risk-note. 

“We think that the decision of the Court 
below was wrong and the appeal will be 
allowed and the suit dismissed with costs 
throughout. 


Z. K. Appeal allowed. 


ed 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos..1326 AND 1327 or 1922. 
March 17, 1925, 

Present :— Mr. Justice Suhrawardy and 
Mr. Justice Duval. 
In. No. 1326. 
DUKHU MIA AND OTHERS—DEFENDANTS 
—APPELLANTS 
: In No. 1327. 
NIAMAT SARKAR alias NAIMUDDIN 
SARKAR AND OTHERS —DEFENDANTS— 
APPELLANTS 


Versus 
MAHARAJ JAGADISH NATH ROY 
- BAHADUR—PtaintirrF—RESPONDENT, 
Bengal Tenancy Act (VIII of 1885), s. 50—Evidence 
Act:(I of 1872), s. 32 (2)—Appeal, second—Rent, pay- 
ment of, at uniform rate for 20 years, whether question 
of law—Jamawasilbaki papers, admissibility of— 
Eñtry of rate of rent, value of. . 
The question whether a tenant has held at a 
uniform rate for more than 20 years or back to the 


time of the Permanent Settlement, is generally a 


question of fact and not of law. [p. 564, col. 2.] 

Alimuddin Mollah v. K. S. Banerjee, 86 Ind. Cas. 
316; 41 ©. L. J. 135; 29 C. W. N. 500; (1925) A.L R. 
(C.) 632, relied on. ; 

Jamawasilbaki and jamabundi papers are admis- 
sible in evidence under s. 32 (2) of the Evidence Act, 
but it must be clear that the persons who made them 
are dead and that the papers were made in the 
ordinary course of business. [p. 565, col. 1.] 

Durga Priya Choudhury v. Hazra Gain, 62 Ind. 
Cas. 453; 25 CO. W. N. 204 and Umed Ali yv. Habibulla, 
56 Ind. Cas. 38; 31 C. L. J. 68; 47 O. 266, referred to. 

An entry as to the rate of rent as distinguished froni 

-the amount of rent cannot be separated from other 
entries in the jamawasilbaki papers as being an entry 
not wado in the ordinary course of business. [p. 565, 
col. 2. è : 
Appeals against the decrees of the Ad- 
ditional District Judge, Dinajpur, dated the 
27th February 1922, reversing these of the 
Munsif, First Court, at that place, dated 
the 2186 of March 1921. f | 

Dr. Sarat Chandra Basak, with him Babu 


Radhika Ranjan Ghua, for the Appellants, 
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Dr. Dwarka Nath Mitter, My. Girija Pra- | 
sanna Sanyal, and “Babu Indu Prokash 
Chatterjee, for the Respondent. ` 

JUDGMENT. 

Duval, J.—These two appeals are 
brought by two tenants against an order of 
the Additional District Judge of Dinajpur 
in appeal upholding the respondent land- 
lords, contention that he was entitled to get 
enhanced rent from these tenants under 
s. 30, Bengal Tenancy Act, the presumption 
arising under s. 50 having been rebutted. 
The landlord's case was that rent was not 
fixed and that the presumption under s. 50 
did not arise as the rent varied at various 
items ,since the time of the Permanent 
Settlement. The Munsif found that the 
presumption of fixity of rent had not been 
rebutted as there had been no change in 
the rate of rent anyhow since 1849 and that 
jamawasilbaki papers of an earlier date. 
were not conclusive to show that the jamas 
did not exist back to the time of the Per- 
manent Settlement. The Munsf, therefore, 
disallowed the claim for enhancement and 
decreed the rent at the former rent. In. 
appeal the learned Additional District 
Judge has mainly relied on the jamawasil- 
baki papers of 1226 as showing that the, 
rate of rent as shown in these papers of all 
the jamas-in the village was Re. 1-0-5. 
gandas per bigha and admittedly the rate. 
of rent in 1256 (1849) was Re. 1-9-7 per 
bigha. He, therefore, held that there had. - 
been a variation in the rent and for that 
reason the presumption had been rebutted. 
Now it has been held that the question 
generally whether the tenant has held at a 
uniform rate of rent for more than 20 years 
or back to the time of the Permanent, 
Settlement is a question of fact and nota 
question of law. In this connection I would 
refer to the case of Alimuddin Mollah v. 
K. S. Banerjee (1) a decision which my 


. learned brother was a party. 


The main question, therefore, which arises, 
in this appeal and which we have to con- 
sider is whether the learned Additional 
District Judge in coming to his decision 
that there has not been uniform rate of 
rent from the time of the Permanent Settle- 
ment has arrived at his finding by taking. 
into considation evidence which legally is 
not evidence at all. The main point is as to 
the jamawasilbaki papers of 1226. As I have 
remarked they were usedin the Court of 


(1) 86 Ind. Cas. 316; 41C. I. J, 135; 290. W. N 
500; (1925) A. I. R. (0) 632, 
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thé Munsif only to show that the jamas 
. at’present existing were not contained in 
thém. That, of course, is negative evidence 
and does not carry us very far; for as it has 
been remarked both by the Munsif and the 
Additional District Judge the present jamas 
might not have existed as they might have 
been carved out of larger jamas appear- 
ing in these papers. The learned District 
Judge, howéver, has used the entry of 
Re. 1-0-5 gundas, whichis the rate of every 
holding in the ‘village as evidence for 
holding that these jamas, if existing, could 
hot have been held, back to the time of 
the Permanent Settlement at the rate of 
Re. 1-9-17 gundas. Itis urged on behalf of the 
appellants, however, that these jamawasil- 
baki papers of 1226 are not admissible as 
they are not legally proved. Suffice it to 
say that they came out of the zemindar's 
record-room. They are obviously papers 
kept in the ordinary course of business 
and they are over 100 years old and the 
only person responsible for any entry in 
them must, therefore, be by this time dead. 
.Thé mere fact that no formal evidence was 
adduced to prove that the man is dead who 
must if alive be over 120 years old does not 
appear to us to be very material. It is well- 
established that jamawasilbaki and jama- 
bandi papers can be admitted in evidence 
“under s. 32 (2) of the Indian Evidence Act, 
but it must be clear that the persons.who 
made them are dead and that the papers 
Were made in the ordinary course of business. 
In this connection I would only refer to the 
eases of Durga Priya Choudhury v. Mazra 
Gain (2) and Umed Ali v. Habibulla (3). 
In my opinion, therefore, the learned Addi- 
tional District Judge had committed no 
ertor in accepting a natural presumption 
that the writer of these papers of 1225 B. S. 
is dead. 
-Tt is urged, however, that there is no need 
in jamawasilbaki papers to set out the 
Yate of rent. The amount of rent is what is 
to bè entered in such papers in the 
ordinary course of business; the entry of 
thé “wvirik” is not an entry made in the 
. ordinary course of business and so the 
éniries are not entries which can be 
rélévant under s. 32. I do not think that we 
cm lay down that certain entries in whatis a 
cléar statement as to the stetè of collection 
in a certain year are made in course of 
business and others are not. The zemindar 
(2) 62 Ind. Oas. 453; 25 O. W N. 204. 
(3) 59 Ind. Oas. 38; 31 0. L. J. 63; 47 C. 266. 
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might have had reasons ahundred years 
ago to have the rate entered and I cannot 
believe that these papers were made in 
anticipation of the present or other suit. 
I cannot hold that the entry as to the rate of 
rent can be distinguished frone other entries | 
in the jamawasilbali papers as being entries ` 
not made in the ordinary course of 
business. I hold, therefore, that the jama- 
wasilbaki. papers have been received in 
evidence not illegaly by the learned Ad- 
ditional District Judge. 

It is next urged that a new case was 
made in appeal which should not have been 
allowed. I see nothing in this contention. 
The whole record was before the District 
Judge andhe read the evidence for and 
against the presumption of fixity of rent and 
dealt with it as he as a judge of fact was 
entitled to do. The fact that the learned 
Judge dealt with the case in a somewhat 
different way from the Munsifis no reason 
to hold ‘that the learned Judge acted 
illegally. % 

It is also urged that, as a matter of fact, the 
jamawasilbaki papers are not good evidence, 
assuming that they were received in 
evidence, because of the register, Ex. H, in 
which the rate of rent appears to have been ' 
recorded as Re 1-8 sicca which is more or less 
the sum of Re. 1-9-17 gundas whichis the rate 
existing in 1256. But the learned District 
Judge has dealt with the facts of the case 


.and has pointed out that this Ex. H is 


defective and in parts illegible and that in 
many cases there were two different rates 
ofrent set out in it, oneshown by the 
Collector and the other by another officer. 
Exhibit H, therefore, as he rightly points 
out, does not carry us very far. 

The learned Advocate further raises the 
question as to certain remarks made by the 
learned District Judge as to the effect-of 
slight variations in the rent. It is not 
necessary for me to discussthis point. The 
learned Additional District Judge himself 
has come to the finding -of fact that the 
rent which was in 1226 only Re. 1-0-5 gundas 
sicca, 30 years later had advanced to 
Re. 1-9-17 gundas. Thisisa finding that 
there was a material, not a slight variation. 

Lastly the learned Advocate has stated 
that certain of the defendants who were 
tenants on the land were not on the record. 
Jt appears that when the case came on for 
trial there was a petition by the defendants 
that certain co-owners in the tenancy were ` 
not before the Court and so the case could 
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not proceed. But at the trial this objec- 
tion was waived, and we do not knowif 
“there was anything material in this objec- 
-tion : presumably there was not as it was 
ot pressed, but I may only add if there 
.. were any other parties who should have 
.been parties to the suit and who were*not 
parties they would not be bound by the 
decree. 

In view of what I have said aboveI come 
to the conclusion that the finding of fact at 
which the learned District Judge has 
arrived has not been vitiated by any mis- 
representation or misunderstanding of the 
evidence. It rested with him to weigh the 
evidence and we cannot say that there is 
any evidence on the record which should 
not be there. 

These appeals, therefore, must be dismissed 
with costs on the findings of fact arrived at 
by the Court of Appeal below. ' 

Suhrawardy, J.—I agree. 

M. B, Appeal dismissed, 


a_a 


OUDH JUDICIAL COMMIS- ` 
SIONER’S COURT. 
Second CIVIL APPEAL No. 236 or 1924. 
August 18, 1925. 

Present:—Mr. Wazir Hasan, A. J. C. 

Lala NARAIN DAS—P.arntirr— 

APPELLANT 
VETSUS 
DEBI DIN SINGH AND orsers— 


PEGN DEFENDANTS—RESPONDENTS. 

Mortguge—Redemption postponed for long term, whe- 
ther clog on 9 
nature of—Appeal—Appellant, duty of. 

The postponement of redemption for a long time 
does not by itself operate asa clog on the equity of 
redemption. [p. 567, col 1.] 

The true test in such a case is: was the transaction 
in its essence an advancement of a loan on one side 
and furnishing of a security for the same on the other? 
Ifthe. answer is inthe affirmative, postponing the 
right to redeem to an“inordinate length of time may 
reasonably lead to the inference that the intention was 
to kill that right and this will not be permitted by 
law. If, on the otherhand, the transaction is in its 
reality more than or different from a pure transaction. 
of.aloan or security, the equitable doctrine of relief 
against a clog on the right to redeem has no applica- 
tion. [p. 567, cols 1& 2.) 7 

An. appellant must establish, before he can succeed, 
not only that the decision of the Court below might 
well have been different but that it ought necessarily 
to have been so. [p. 567, col. 2.) 
` Second appeal against an order ofthe Ad- 


‘ditidnal Subordinate Judge, Sultanpur, 
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dated the 25th February 1924, confirming 
that of the Munsif, Musafirkhana, dated. thë - 
4th September 1922. ne 
Mr. Niamat Ullah, for the Appellant. 
Messrs, Ali Zaheer and Bishambhar Nath 
for Mr. Bisheshar Nath, for the Respond: 
ents. f ae 
JUDGMENT.—This isthe plaintiff's 
appeal from the decree of the Subordi- 
nate Judge of Sultanpur dated the 25th 
February 1924 confirming the decree of the 
Munsif of Musafirkhana dated the 4th 
December 1922 The suit, which has heen 
dismissed by the Court below, was one: 
for redemption of a mortgage dated the — 
2156 January 1883 for asum of Rs. 1,000.: 
in respect of an 8 pies share situate in: 
five villages in the District of Sultanpur., 
The original mortgagor was one Mendai, 
Khan and the mortgagees were Mahabir. 
Singh, Shamsher Singh and Nageshar: 
Singh. The mortgagor and the mortgagees, 
are all dead. Mendai Khan’s heirs in 
law are defendants Nos. 10 to 13 and the. 
representatives of the mortgagees are de-: 
fendants Nos. 1 to 9. The plaintiff; 
Narain Das, is the purchaser of a share. 
oY the mortgaged property at an auction-. 
sale. ae 
By the terms of the deed of mortgage 
the right to redeem was postponed till 
the expiration of a period of 200 years. In: 
answer tothe suit for redemption the de-. 
fendants pleaded that the term of 200 
years was abar to the claim for redemp- 
tion. The Courts below have accepted the, 
defence and dismissed the suit, In second. 
appeal it is urged on behalf of the plaintiff 
that the term postponing the right to re- . 
deem toa period of 200 years. was on the 
face of it oppressive opposed to the essence. 
of a contract of mortgage and consequently. 
a clog on the equity of redemption. This 
is an argument which has been considered 
by the Courts below and negatived. I. 
have to decide whether the Courts below, 
have gone so hopelessly wrong that -their, 
decrees must he set aside. I am not pre-. 
pared to so decide. I 3 
In para. 16 of the written statement the, 
defendants said that their ancestors. had, 
as a matter of fact, paidthe full price of, 
the property in suit and for certain reasons, 
advantageous both to the mortgagor and: 
the mortgagees the form of the transac-. . 
tion agreed upon was to be that of a 
mortgage. The Trial Court took this de- 
fenca into consideration and on the 
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strength of documentary evidence showing 
the value of the property to be about the 
Bame as the mortgage-money came to the 
conclusion that the essence of the contract 
between -the parties was one of a transac- 
tion of sale but for certain reasons it took 
the form ofa mortgage. On that ground 
it held that the mere length of time 
oh for redemption did not constitute a 
clog. - g 

In`the Court of Appeal the learned Sub- 
ordinate Judge held that there was nothing 
elsa in the deed of mortgage except the 
jong term of 200 years which could give 
risé to the application of the doctrine of 
relief against a clog on the equity cf re- 
demption, and that the long term by itself 


was not a sufficient basis for such a relief, . 


For this opinion of the learned . Subordi- 
nite Judge there is authority in the case 
of Zulfiqar Ali v. Suraj Prasad (1): 

“On the question as to whether the 
essence.of the contract -was a sale or a 
mortgage the learned Subordinate Judge 
observed :— 


“There is no proof on record beyond the 
evidence provided by the earlier sale-deed 
that any such considerations in fact were 
made at the time of the mortgage.” But 
what proof can there be except a reason- 
able probability arising out of the circum- 
stances of this case? The mortgagor and 
the. mortgagees are all dead. Direct evi- 
dence was, impossible. In my judgment 
the: learned Munsif was right in drawing 
an -inference from the view that though a 
mortgage was agreed “upon for certain 
reasons as the apparent form of the trans- 
action the mortgagees paid the full price 
ofthe property mortgaged. That being the 
essence of the contract no question of clog 
does, in my opinion, arise in the case. The 
true-test in all cases of’ this nature is: 
was the transaction in its essence an ad- 
vancement of a loan on one side and 
furuishing a security for the same on the 
other? Jf the answer is in the affirmative, 
postponing the right’ to redeem to an in- 
ordinate length of time may. reasonably 
lead to the inference that the intention 
was-to kill that right and this will not be 
permitted by law. If, on the other hand, 
the: transaction is in its reality more than 
or different from a pure transaction of a 
loan -and security the equitable docirine of 
. (1) 68-Ind. Cas. 998; 90, I. J, 385; (1922) A. 1. R. 
(OJ 221, 
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relief against a clog on the right to redeem 
has no application. gad a 
The appellant must establish, before he | 
can succeed, not only that the decision of 
the Court below might well have gone in 
the contrary direction but that it*must have 
been so: Nabakishore Mandal v. Upendra- 
kishore Mandal (2). Iam not satisfied that 
the appellant has established this. The 
result is that the appeal fails and is dismis- 
sed with costs. 
Z. K. j Appeal dismissed. 
(2) 65 Ind. Cas. 305; 20 A. L.J. 22; (1922) M. W.N. 


95; 26 C. W. N. 322: 35 C. L. J. 116; 42 M.L J. 253; 24 


Bom. L. R. 316; 15 L. W. 417; 30M. L. T. 234 3 P. Le 
T. 311; (1922) A. I. R. (P. 6.) 39 (P. ©). ; 





.CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECRER No. 612 
oF 1923, 

April 28, 1925, 

Present;—Mr. Justice Suhrawardy and 

Mr. Justice Duval. . 

BEHARI LAL MANNA—DEFENDANT— 

APPELLANT Wa 
versus 4 
MURALI DHAR AND ANoTHER—PLAINTIFFS 
— RESPONDENTS. 

Hindu Law—Debutter property ~Mohunt, powers. of 
alienation of—Unavoidable necessity—Burden of proof 
—Tenant under mohunt, whether can acquire right 
‘by adverse possession. Benes.) $ 

The power of a mohunt to alienate debutter pro- 

erty is limited to cases of unavoidable necessity. 

p. 589, col. 1.] : | 

Abhiram Goswami Mohant v. Shyama Charan Nandi, 
4 Ind. Cas. 449; 36 I. A. 148; 36 C. 10903; 10 ©. L. J. 
284; 6 A. L. J. 857; 11 Bom. L. R. 1234; 19 M. L. J, 
530; 14 C. W. N. 1 (P. C.), relied on. A 

A person deriving title from the holder of a limited 
interest in property is bound to prove the author- 
ity of the limited owner to make the alienation and 
ordinarily the onus would be on him to prove the 
validity of the transaction. [ibid.| : f 

A mohunt is incompetent to create any interest im. 
respect of the muth property to endure beyond his 
lifetime. The tenant or transferee acquires a right 
similarly limited. [ibid.] f ; 

If the successor of a mohunt permits the tenant to 
continue in possession and receives rent from him 
during his life, the tenancy thus created will be a 
new tenancy created by himself for his lifetime [ibid 
- It is within the power of every successive trustee 
to continue ths tenancy during his. lifetime and. con- 
sequently the possession of the tenant never becomes 
adverse to the successor of the last mohunt [ibid]... r 


Appeal against a decree of the Adai- 
tional District Judge, 24-Parganahs, dated 


ri 
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the" 7th November 1922, affirming that of 
the Munsif, Second Court, Alipore, dated 
the 4th October 1920. 

Mr. Mohendra Nath Ray, Dr. Jadunath 
Kanjilal and Babu Purna Chandra, for the 
Appellant® 

Dr. Dwarka Nath Mitter and Babu Rama- 
prosad Mukherjee, for the Respondents, 

JUDGMENT.—This is an appeal by 
the defendant in a suit in which the plaint- 
iffs sued for enhancement of rent on the 
ground of rise in the price of staple food 
crops. The facts are that the land was 


debutter of certain Barals of which one. 


Radhamadhab was the shebait who on the 
27th September 1889 granted a mourashi 
mokarrari patta to the defendant's prede- 
cessors. There was asuit in the original 


side of the High Court for the better” 


management of the property and the land 
now in suit was directed -by the Court to 
be sold, presumably as a secular property 
for the realization of the costs of the suit. 
It was purchased by one Haridhon Dutt 
whose estate afterwards went into the hands 
ofa Receiver from whom the plaintiff pur- 
chased the property. The defendant was in 
possession of the land at an annual jama 
of- Rs. 6-2 and the present suit is 
for enhancement of the rent of that jama. 
The learned Munsif decreed the plaintiffs’ 
claim and enhanced the jama to Rs. 7-15-9. 
That decree was confirmed on appeal by the 
District Judge of the 24-Parganas,. 

The learned Advocate for the appellant 
has argued three points. He argued in 
the first place that the defendants’ 
mourashi mokarrarit tenancy having been 
recognized by successive owners, the 
plaintiffs are not entitled to maintain the 
present suit. On this point the learned 
Subordinate Judge found that that in 1909 
the Receiver brought a suit against the 
defendants’ predecessor for rent and in exe- 
cution ofthe decree put up the property 
to sale describing the same as an occupancy 
holding, It was purchased by one Madhu- 
kar on the 23rd November 1909 from whom 
the defendants purchased the holding on 
22nd November 1910. From these and other 
facts the learned Judge is of opinion that 
the defendants failed to prove that succes- 
sive owners recognized his tenancy as 
mourashi mokarrari, f 

The second point argued is that the 
defendant is either a mourashi mokarrari 
tenant or a trespasser and, therefore, 
s. 30 (b) of the Bengal Tenancy Act does 
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not apply to the present case. This con- 
tention has no substance. The defendant 
is a tenant on the land. By virtue of long 
possession hə has acquired at any rate a 
right of occupancy. The plaintiffs and 
their predecessors treated him as a tenant 
with ordinary right of occupancy. It can- , 
not, therefore, be said that he is a trespasser 
and, therefore, s. 30 (b) does not apply. As 
to his being a mourashi mokarrari. tenant 
the matter will be considered in connection 
with the next point. 

Lastly it is argued on the merits that 
having regard to the facts found and the 
recital in the lease granted by Radha- 
madhab, it should have been held that the 
lease granted to the defendants’ predeces- 
sor is a valid one and binding on the 
plaintiffs. It is also contended in view of 
these facts that the onus of proving that 
there was no necessity for the granting of 
the lease was on the plaintiffs and they 
having failed to discharge the onus, the suit 
ought to have been dismissed. It is urged 
that a shebait can transfer debutter pro- 
perty for legal necessity, and, therefore, 
his position is similar to that of a Hindu 
widow. No authority has been placed be- 
fore us in support of this proposition. -No 
doubt a shebait or amohunt has under spe¢ial . 
circumstances the power to alienate or 
grant a mokarrari lease of the trust pro- 
perty and so far the similarity of his posi: 
tion to that of a Hindu widow is maintdin- 
able. But a Hindu widow has an estate 
in the property unknown to English Law 
and unlike any other that may be created |" 
under the general law. Though she gets 
a limited interest in the property, she has 
got powers which are not enjoyed by life: 
tenants; she cannot be removed from pos- 
session of the property but a shebatt ‘is 
liable to be dismissed for acts of breach of 
trust; she is not accountable to any one 
for the income of the property in her 
charge, whereas.a shebait is subject to thé 
rights of the beneficiaries to ask for ac- 
counts. The widow does ‘not -hold -the. 
estate in trust for the reversioner, but the 
shebait, though not a trustee in the ‘strict 
sense of the term, is the manager or cus- 
todian of the debutter property. The ques- 
tion that arises for consideration is whether. 
a shebait can grant a mokarrart mourasht 
lease like the one in the present case. Tt 
is conceded by authorities that he caw ‘do 
so for unavoidable necessity. In the present 
case there is no proof that there was any 
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necessity for the granting of the lease. It 
is held in Abhiram Goswami Mohant v. 
Shyama Charan Nandi (1) that it is well- 
settled law that the power of a mohunt 
to alienate debutter is, like the power of 
a manager of an infant heir, limited to 
cases of unavoidable necessity. Itis hardly 
necessary to remark that a person de- 
riving title from holder of a limited interest 
in the property is under necessity of proving 
the authority of the limited owner to make 
alienation and ordinarily the onus would 
be on him to prove the validity of the trans- 
action. In this case, as we have observed, 
there is no evidence to show that there 
was any necessity existing at the time when 
the mourashi mokarrari patta was granted, 
It is also argued in this connection that 
the plaintiffs claim is barred by limita- 
tion or in other words the defendant has 
by efflux of time acquired the status of 
a mourashi mokarrari tenant in the land 
in suit. This question has now been put 
beyond the range of controversy by their 
Lordships of the Judicial Committee in the 
case of Vidya Varuthi Tirtha v. Balusami 


Ayyar (2). There their Lordships have held. 


that according to the well-settled law in 
India, a mohunt is incompetent to create 
any interest in respect of the muth pro- 
perty to endure beyond his life. The 
tenant or transferee acquires a right 
similarly limited. If the successor of the 
mohunt permits the tenant to continue in 
possession and receives rent from him 
during his life, the tenancy thus created 
will be a new tenancy created by himself 
for his lifetime. It is within the power 
of every successive trustee to continue 
tenancy during his life and consequently 
his possession in that never becomes adverse 
to the successor of the last mohunt. In the 
` present case, however, there is no finding 
that the defendants ever asserted as against 
the successors of Radhamadhab his moka- 
rari mourashi title. In fact the evidence, 
so far as it goes, shows that the holding 
was described as an occupancy holding and 
no objection was taken to such description 
by the tenant. 


~ (1) 4 Ind. Cas. 449; 36 I. A. 148; 86 C. 1003; 10 C. 
L. J. 284; 6 A. L. J. 858; 11 Bom. L, R. 1234; 19 A 
L, J. 530; 14 ©. W.N. 1 (P. %.). 

. (2) 65 Ind. Cas. 161; 48 T. A. 302; 44 M, 831; (1921) 
W. W. N. 449; 41 M. L.J 316; 3 U. P.L. R. (P, C3} 
2:15 L W. 78; 30M. L. T 66:3 P. L. T. 245; 26 
C. W. N. 537; 2t Bom. L. R. 629; 20 A. L. J. 497; 
(1922) A, L R. (P. O.) 123 (P. ©), 
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Al the points taken by the appellant hav- 
ing failed, this appeal is dismissed with 
costs. 


M. B. Appeal dismissed.: 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Sxecoxp CIVIL APPEAL No. 197 or 1924, 
August 10, 1925. 

Present :—Mr Wazir Hasan, A. J. C, 
BHONDAI MISER-—PLI,AINTIRR—- 
APPELLANT 
versus 
RAM PRASAD MISER AND OTHERS - 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Aet V of 1908), s. 11—Reé 
judicata---Question of title decided between parties-~ 
Redemption cf property by plaintiff during pendency 
of previous suit —Dispossession- Suit to recover posses- 

sion, whether maintainable. s 

Defendant obtained a decree for possession of cer- 
tain property against the plaintiff as reversioner tó 
the estate of one B. During the pendency of that 
suit plaintiff ubtained a decree for redemption of that 
property from a mortgagee and obtained possession 
thereot. He was subsequently dispossessed by & 
transferee of the defendant and brought a suit to 
recover possession of the property: 

Held, that the decision in the previous suit on the 
question of title operated as res judicata between the 
parties and that the plaintiffs’ suit must, therefore 
fail. {p. 570, col. 2. í 

Appeal against a decree of the Sub- ` 
ordinate Judge, Sultanpur, dated the 8th 
February 1924, upholding that of the Mun- 
Sif, Musafirkhana, dated the 3lst October 
1923, 





ORDER. 

Daniels, J. C.--(April 3, 1925).—The 
only question in this appeal is one of res 
judicata. The plaintiff-appellant Bhondaj 
Miser filed the present suit for possession 
of trees in Plots Nos. 907, 1175, 1185 
and 1171 in village Madyawan on thé 
allegation that defendant No. 1 Ram Prasad 
inherited a 4th share in some of the trees 
while the plaintiff and defendant Nos, 3 
to 5 were owners of all the rest. He further 
alleged that five years befere the suit he 
paid Rs. 100 in redemption of a usufructu- 
ary mortgage of these trees executed in 
1909 by Baij Nath in favour of Jokhu and 
Beni Madho and obtained possession, Hè 
had been dispossessed by the defendant 
No. 2 Rajwant Singh in whose favour the Ist 
defendant Ram Prasad has executed the 
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sale-deed. Now in. a previous suit between 
the parties to which ‘the plaintiff made no 
.reference in his suit, the lst defendant 
Ram Prasad was giyen a decree for posses- 
sion of all the trees:in suit as reversioner 
to Baij Nath as against the present plaint- 
iff Bhondai. On these pleadings a prelimi- 
_ nary issue of res judicata was tried first. The 
- learned Subordinate’ Judge has dismissed 
. the suit on the ground that though the 
- right which the plaintiff claims in virtue of 
having redeemed the. mortgage in favour of 
Jokhu and Beni Madho was not litigated 
in the former suit yet it had arisen prior 
to the institution of that suit and, therefore, 
ought to have been put forward by the 
‘present plaintiff asia defence. From the 
copies of judgments in that suit which are 
on the record I Have been unable to 
ascertain whether that suit was filed before 
or after the 17th April 1918 which would 
be the date five years before the institution 
ofthe present suit., The original record 
of that suit may be: sent forto determine 
the point, That récord will throw light 
on another point also. It appears from the 
judgment of the Munsif that the two mort- 
gagees from whom the plaintiff claims to 
have. redeemed were actually parties to the 
previous suit, but asthe judgment shows 
that they were discharged during the course 
of the suit, the record may show on what 
ground they were discharged, and this 
may have a bearing on the question whether 
the mortgagee right claimed is concluded 


- by the -previous judgment. 
` __ Even if the alleged redemption of Baij. 


Nath's mortgage took place after the in- 
stitution of the suit of 1918 the plaintiff 
will still have to explain what right he 
had to redeem that mortgage in face of 
the adverse decision of title given against 
him in that suit. ' This, however, is not 
the point on which the case was decided in 
the Court below and the plaintiff did not 
come prepared to meet it. 

Mr. 5. N. Roy, for; the Appellant. 

= Mr. K.P. Misra, for the Respondents. 

JUDGMENT. 

Wazir Hasan, A. J. C.—(August 10, 
1925).—This appeal was first heard under 
O.XLL r. 11, of the-C. P. C., and the facts 
are. ‘stated in the order dated the 3rd: April 

1925 admitting the: appeal for notice. It 
Will ‘serve no useful! purpose to repeat -the 
facts: in this judgment. The only issue for 
decision’ is whether |the plaintifLappellant’s 
pase is barred by res judicata, I have no 
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doubt in my. mind that it is. The respond- 
ents brought asuit to recover this property 
as against the appellant and other persons 
and the title on which the suit was founded 
was that the respondent, Ram Prasad, was 
‘the nearest reversioner to the estate of | 
one Baijnath to whom the property in suit 
admittedly belonged. Ram Prasad’s title 
succeeded arid he obtained a decree as 
against the plaintiff-appellant. It appears 
that either during the pendency of the. 
suit or soon afterwards the appellant Te- 
deemed a usufructuary mortgage existing 


.on the property in suit and obtained pos- 


session. His defence as against the plea: 
of res judicata is that the redemption having 
taken place subsequent to the institution of 
the previous suit the decision in that suit 
did not operate as res judicata. This is a 
fallacious argument. On the question of 
title that decision is clearly res judicata 
and the plaintiff-appellant cannot be allowed 
to go behind it by pleading the subse- 
quent redemption for the simple reason that 
he had no title to redeem. 

The appeal fails and is dismissed with 
* costs. 


Z. K, Appeal dismissed. 


———— 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECRER No. 1490 ° 
or 1922, 
March 81, 1925. 
—Mr. Justice Suhrawardy ae 
Mr. Justice Duval. 
SASHI MOHAN TARKASASTRI AND 
a N AN9 


Present: 


MEAJ AN HAJI kes 'orners—Derenpante— 
RESPONLENTS. 

Landlord and tenant—Raiyati holding--Sale in ege- 
high ratée“of, 
mentioned in kabuliyat—-Auction- -purchaser, whether 
bound by rate of interest. 

Where a permanent raiyati holding is sold’ in 
execution of a decree for arrears of rent and the sale 
processes contain no indication of the stipulation about 
payment of interest on arrears of rent contained in 
the kabuliyat executed by the previous tenant, the 
‘auction-purchaser is not liable to pay interest at the 
rate mentioned in the kabuliyat, as the rate of interest 
is not an ordinary incident of a tenancy of which 
the auctiqn-purchaser can be presumed to have: chad 
knowledge. [p. 571, col. 2.) 

Appeal against a decree. of the District 


Judge, Noakhali, dated the 9th of March 


(90 1-C, 1925) 
1922, affirming that of the Munsif, First 
Court at Lakhipur, dated the 27th of 
February 1920, . 

Babu Tarakeswar Nath Mitter for Babu 
Nagendra Nath Bose, for the Appellants. 

. Babu Mukund Behary Mallik and Mahen- 
dra Kumar Ghose, for the Respondents. 

JUDGMENT.—The only question in- 
volvedin this appeal is as to the rate of 
interest which the plaintiff is entitled to 
recover forarrears of rent. The kabuliyat 
creating the tenancy was executed hy 
Aminuddi Meji in 1-73. One of the terms of 
the contract was that ‘In case of default in 
paying akist I shall pay interest at the rate 
of Rs. 6-4 percent. permensem: If notwith- 
standing this I withhold the paymentof rent 
you will be entitled to realise the arrears of 
rent with interest and damages by insitut- 
ing á suit.” The present suit was brought by 
the landlord for recovery of arrears of rent 
with interest at 75 per cent annum for over- 

“due instalments. He also claimed damages 
at 75 percent.on arrears of cesses. The 
learned Munsif was of opinion that the 
clause was penal in its character and, there- 
fore, the plaintiff was not entitled to recover 
interest at such a high rate as 75 per cent. per 
annum. He accordingly decreed the plaint- 
iff's claim for arrears of rent with damages 

- at 25 percent. The learned District Judge 
on appeal has observed that there can be 
no doubt that the clause that not only shall 
interest beat 75 per cent. but also that 
damages will be payable is a penal one 
and it is; therefore, in the discretion of the 
Court to allow reasonable compensation 
instead of the penalty. In this view he 
agreed with the First Court and dismissed 
the appeal. 

In appeal it is argued that the construction 
put upon thekabuliyat by the Courts below 
is’ wrong and that under the law the plaint- 
iffs are entitled to recover interest at the 
rate claimed. With regard to the construc- 
tion. of the kabuliyat we do not agree with 
the view taken by the Courts below. Ifany 
term may be called penal in it, itis the term 
relating to damages in default of payment 
of rent at the stipulated time. Butit is 
not necessary to consider this matter 
further. 
` The moreimportant question that arises 


in the present case is whether under the’ 


stipulation in the kabuliyat payment of in- 
terestat the rate of 75 per cent. perannum is 
recoverable. It appears that the kabuliyat 
creates a permanent raiyati holding but not 
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a mokarravi holding. It also appears that 

the holding was sold for arrears of rent -in 

1899 and purchased by the defendants. 

The question, therefore, that arises is whe- 
ther the plaintiffs are entitle to recover 

from the defendants who are auction: 
purchasers in execution of a rent-decree, 

the interest at the stipulated rate. In 

support of the appellant's contention re- 

liance is placed upon the Full Bench deci- 

sion of this Court in the case of Lal Gopal 

Dutt v. Manmatha Lal Dutt (1). There it’ 
was held that an auction-purchaser at a 

sale in execution ofa rent-decree of atenure 

is liable for interest at the rate mentioned in 
the kabuliyat and not at the rate mentioned 

in s. 67 of the Bengal Tenancy Act. The 

facts of that case were that a tenure of 500 

bighas with a jama of Rs 285 and odd was 

sold in execution of a rent-decree and 

purchased by the defendants who were 

co-sharer landlords. On these facts the 

Full Bench held that the defendants were 

liable to pay interest at the stipulated rate. 
On behalf of the respondents reliance has 

been placed upon the decision of this Court 

in the case of Annadamoyi Debi v. Sauda- 
mint Debya (2). In our judgment the facts 
of that case are similar to thosein the 

case before us and the ratio of that decision 

is applicable to the present case. In that 
case a raiyati holding was sold but in the 

sale processes no indication was given 

of the stipulation about interest, The 

learned Judges were of opinion that the 

defendant was not liable to pay the high 

rate of interést as it was not an ordinary 

incident of a tenancy of that character and 
they approved of the dictum of Banerjee, J, 

in Kali Nath Senv. Trailokhya Nath Roy; 
(3: “The distinction between usual and 
unusual terms of a contract of tenancy 
is a distinction which should be taken into: 
consideration in determining whether the 
incident in question continues to attach to 
the tenancy, notwithstanding its sale for 
arrears of rent”. Annadamoyi Debi’s case: 
(2) is attempted to be distinguished on the’ 
ground that in that case it was a simple 
raiyati whereas in the present cage: 
it was a permanent raiyati holdinge 
and, therefore, the principle of the Full 
Bench case of Lal Gopal Dutt v. Man- ` 


(D 2 gosa O. W. N. 175. sX 
(2; 72 Ind. Cas. 719; 37 C. L. J. 333; 27 0. W : 
502; (1902) A. I. R. (C.) 559. TARN 

ee 260. 315; 3° 0. W. N. 194; 13 Ind, Dec. (N. 8) 
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matha Lal Dutt a) should apply. Bection 
179 of the Bengal Tenancy Act admitted- 
ly.does not apply to such a lease because 
it is not a permanent mokarrari lease.- In 
the Full Bench case as I have observed 
the facts were that the defendant at the 
“time of his purchase at the auction was 
aware of the special stipulation being 
one of the lessors. Maclean, ©. J., referred 
this to this special circumstances of that 
ease: “In the present case the purchaser 
certainly cannot' complain, he was one of 
‘the original lessors, and must be taken to 
have notice of thè terms of the lease, if that 
were necessary”... After making this obser- 
vation the learned Chief Justicé adds: 
“But apart from any such consideration, 
the lease had not:expired: and the purchase 
must be taken to have been made subject to 
the conditions ofithe lease”. The only other 
judgment in the case was that of Rampini, 
J., who depended entirely upon the special 
features of the case for his decision. The 
learned Judge observed: “Then in that case 
[Kali Nath Sen v. Trailakhya Nath: Roy (8)] 
the tenancy was not put up to sale: subject 
to the terms of the kabuliyat executed by 
the former tenant. Butin this casé it is 
clear that the tenure was sold subject to 
the terms upon ‘which it was held. More- 
over, in this case the purchasers are some 
of the proprietors of the tenure held under 
the kabuliyat of the terms of which they 
must have been well aware’. It is evident 
from.this remark that what influenced 
the learned Judges in that case was that 
the defendant with full knowledge of 
-the terms of the contract and the 
special incident of the tenancy had 
purchased it and should not, therefore, be 
allowed to turn;round and deny liability 
under the contract. In the present case 
the sale certificate described the holding 
‘sold simply asa raiyati of 9 ecottas and 5 
gundas of land with Rs.19 as jama. It cannot, 
‘therefore, be contended that the defendants 
had notice of this special term: of the 
contract. Reliance has also been placed 
on behalf of theappellant on the case of 
Narendra Nath Sarkar v. Moniruddi 
Howladar (4). There also Maclean, O J., 
with: the concurrence of Geidt, J., held that 
though the rate:of interest was exorbitant 
. it was recoverable from the defendant. 
That was a case of a howladari tenure and 
not araiyati tenure and it does not appear 


` (4) 69 Ind. Oas, 109; 35 O, L. J. 209, 


~ 
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from the report that the auction-purchaser 
in that case was not aware of the ternis.of 
the kabuliyat. AN | f 

In the above view, though we do nòt 
accept the reasons ofthe Courts below, 
we think that their decision is substantially 


correct, We accordingly dismiss this” 
appeal with costs... 


Z. K. : Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
| Crvin Revision No. 66 or 1925. 
July 22, 1925. 

Present :—-Mr. Simpson, A. J. O. 
EAST INDIAN RAILWAY Co,— 
DEFENDANT—ÅPPLICANT 
TETSUS 
Fremu MOEA RAM-GAJA NAND— 

PLAINTIFE— OPPOSITE PARTY. | 

Railways Act (IX of 1890), s. 77—Damages, suit for 
~—Non-delivery of goods due to loss—Notice, whether 
necessary. i 

Notice under s. 77 of the Railways Act is required 
in all cases in which the loss of goods is alleged by 
the plaintiff. If the plaintiff alleges non-delivery 
without stating what the cause of non-delivery is, and. 
it appears upon the trial that in fact non-delivery was 


due to loss, then the plaintiff fails if he has not given, . ` 


notice under s. 77. A ease of uon-delivery may or may - 
not be a case of loss. If it is a case of loss, then 
notice is required. [p. 573, col. 1.] 

Seth Mulchand v. Agent, G. I. P.Ry. Co., 79 Ind. Cas. 
602; (19245 A. I. R. (N.) 288, B.& N. W. Ry. Co. v. 
Special Manager, Court of Wards, Balrampur, 89 Ind. 
Cas. 139; 12 O. L. J. 162; 2 Ò. W. N. 251; (1925)-A. I. 
R. (0.) 419, Cawnpore Cotton Alills Co., Ltd. v. Great 
Indian Peninsular Railway, T1 Ind. Cas. 614; 45, A. 
353: 21 A. D. J. 223; (1923) A. I. R: (A) 301, Nadiar 
Chand Shaha v. Wood, 35 O. 194; 12 C. W. N., 450, 
Assam Bengal' Railway Co. Lid. v. Radhika Mohan 
Nath, 72 Ind. Cas. 714; 28 O. W. N. 438; (1923) A. T. 
R. (C.) 397, Madras & Southern Marhatta Railway Co. 
Ltd. v. Hardoss Banmali Doss, 49 Ind, Oas..69; 41 M. 
871; 35 M. L. J. 35; 24 M. L. T. 38:8 F. W. 340, East 
Indian Railway Co. v. Jethmull Ramanand, 26 B. 689; 
4 Bom. L. R. 495, and East India Railway Co, v. Gopi- 
ram Gourishankar, 73 Ind. Cas. 642; (1924) A. I R. 
(Pat.) 315, referred to. _ . 

Application for revision against an order 
of the Munsif, Biswan Sitapur, dated the 
28th February 1925. f 

Mr. G. N, Mukerji, for the Applicant. | 

ORDER.—This is an application under’ 
s, 25 of the Small Cause Courts Act. The 
plaintiff was consignee of a box containing, 
bales of cloth, delivered to the E. I, Railway 


“at Howrah, consigned to the plaintiff át 


Biswan on the B. & N. W, Railway, When 
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the consignment reached Biswan, the box 
was broken and some of the cloth was 
missing, Thelearned Munsif, sitting as a 
Small ‘Cause Court, decreed the plaintiff's 
claim in part. He gave a decree for Rs. 34-8-9 
with interest proportionate to costs. 
The present application raises a single 
“ point of law, namely, that the plaintiff's 
suit ought to have been dismissed because 
the Railway was entitled to notice under 
s. 77 of the Railways Act. This point was 
decided in reliance on Seth Mulchand v. 
Agent, G. I. P. Ry. Co. (1). The report I have 
seen is in 79 Ind, Cas. 602. That ruling had 
been considered and dissented from by a 
learned Judge of this Court in B. & N. W. 
Ry. Co. v. Special Manager, Court of Wards, 
Balrampur (2). 


I dọ not propose to go through the 
authorities. It is sufficient to say that notice 
under s; 77 is required in all cases where 
the loss of goods is alleged. - If the plaint- 
iff alleges non-delivery, without stating 
what the cause of non- delivery is, and it 
appears upon trial that in fact non-delivery 
was due to loss, then the plaintiff fails 
if he has not given notice under s. 77. `A 
- case of non-delivery may or may not be a 
case of loss. If itis a case of loss, then notice 
is required. In the present case it is admitt- 
ed that no notice was: given. The case 
is ‘one of loss. The issue was: “Are the 
defendants or any of them liable for the 
loss: of goods and for profit as claimed.” I, 
therefore, find that notice was necessary 
, and that the case ought to have been dis- 
missed because there was no notice. 
Although I do not propose to discuss or 
review the cases, I have looked at a consider- 
able number. of cases-cited by the Counsel for 
the appellant, There are Cawnpore Cotton 
Mills Co,, Ltd. v. Great Inaian’ Peninsular 
Railway (3), Nadiar Chand Shah v, Woodi4), 
Assam Bengal Railway Co. Lid v. Radhika 
Mohan N ath(5), Madras & Southern Marhatta 
Railway Co., Lid v. Hardoss Bawmali Doss 
(6), Hast T ndian Railway Co , Jethmull Ram- 


9 79 Ind. Cas. 602; (1924) A. L R. (N.) 288. 

(2) 89.Ind. Cas. 139; 12 0. L. J. 162; 20. W. N. 251; 
T A.L R, (O.) 419 

(3) 11 Ind.-Cas. 614; 45 A. 353; 21 A. L. Je 223; (1923) 

AI. R: (A) 301. 

AG 35 O. 194; 12 C. W. N. 450. 

AG 73 Ind. Gas, 714; 28 0. W. N. 438; (1923) A... LR 
« ard 49 Ind. Cas. 68; ALM 871; 35 M. L. J. 35; 24 M. 
Le. 38; SL. W. 340 
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nand (7) and East Indian Railway Co, v. 
Gopiram Gourishankar (8). I have also con- 
sidered such cases as support the plaintiff 
decree-holder, but I find that they have. 
either been overruled or dissented from by: 
other Courts. 

Iset aside the judgment of the Small 
Cause Court.and dismiss the suit. 

ae order as to costs, 
Order set aside, 


7 26 B. 669; 4 Bom. L. R. 495. 
(8) 73 Ind. Cas. 642; (1924) A. I. R. (Pat) 315. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
REVISION APPLICATION No, 25 oF 1924, 
‘January 28, 1925. 
Present :—Mr. Kennedy, J.C., and 
Mr. Rupchand Bilaram, A. J. C. 
PREMJI MULJ e ee aN : 


GARLICK AND "Oo, Danae 
OPPONENTS. 

“Vendor and purchaser—Sale `of arah E by 
purchaser—Part purchase-money not appropriated to. 
loss, forfeiture of. 

In the cage of an alleged breach of contract by a 
buyer, the seller cannot ‘forfeit any amount paid by 
the buyer as part purchase-money, where the seller. 
has not claimed to appropriate the amount against, 
any loss suffered by him in consequence of the breach, 
but has rather expressly ieser ved his right to institute 
a suit inthe proper Court for the recovery of any 
amount that may be due to ‘him [p. 575, col. 1.] 

Application against a decree of the f 


Small Cause Court, Karachi. 


JUDGMENT.—This is an application 
under s.25-of Act IX of 1887 against the 
decree passed by the learned Small Cause 
Court Judge, Karachi, - dismissing the. 
plaintiffs’ suit. The suit relates to the, 
return of Rs. 750 and interest thereon said 
to have beem paid by the plaintiffs (ap- 


- plicants) to the defendants as part purchase- . 


money of 250 feet boring rods‘and 250 feet 

tubes which the defendants had failed to. 

supply. f 
Itappears that Visram Narsi and Company 


- had negotiated with the defendants (oppon- 


ents) for purchase of the boring rods and 
the tubes. There was some correspondence 
between the parties about the rates at which 


‘the order for rods and tubes of certain 


sizes.and lengths could be placed with, the’ 
home suppliers, resulting in a telegram 
being sent by Visram and: Co. agreeing to. 


54 
buy at those rates, On the 29th September 
1919 the defendants wrote to Visram and 
Company that they were in receipt of their 
telegram ordering 250 feet boring rods 10 
feet in length and 250 feet tubes at 10 feet 
length which they were ordering for them 
from Englaad, They asked for a cheque of 
Rs. 500 asan advance against this order. 
Visram and Company handed over thisletter 
to the plaintiffs as they placed this order 
with the defendants on behalf of the plaint- 
iffs. On the 15th October, 1919 the plaintifis 
informed defendants that they were the 
parties responsible for the rods and tubes 
and sent them a cheque for Rs. 250 only. 
On the 9th December 1919 the defendants 
wrote to plaintiffs that they had received 
intimation from London that the order 
_for 250 feet of boring rods and 250 feet 
tubes 10 feet long had been booked at 
certain rates and that they expected that 
the rods and tubes would be shipped dur- 
ing that month. On the 22nd January 
1920 the defendants sent a hill to the 
plaintiffs for Rs. 417-10-6 as the value of 
950 feet boring rods and intimated to them 
that Rs. 250 paid in advance would be 
credited to the plaintiffs against the cost 
of the tubes. On the 4th February 1920 
they again sent an amended bill claiming 
only Rs. 217-10-6 instead of Rs. 417-10-6 
after giving credit for Rs. 200 out of 
Rs. 250 in their hands and stated that the 
balance of Rs., 50 were, being retained 
towards the costof the tubes. By their 
letter of the 9th February 1920 the plaintiffs 


_Tequested the defendants not to insist on 


the immediate payment of Rs. 217-10 6 and: 


promised to pay the whole amount when the 
tubes had arrived. But in view of the letter 
of the defendants dated the 20th February 
1920 insisting on immediate payment of 
the bill for the rods and claiming 9 per cent 
interest if the payment was delayed and 
also in view of the defendants having again 
submitted an amended bill for Rs. 317-10-6 
claiming their right to retain Rs. 150 instead 
of Rs. 50 as deposit against the tubes, the 
plaintiffs in order to avoid payment of any 


interest sent asum of Rs. 500 to the de- 


fendants towards the purchase price of 
rods and the tubes. It appears that in the 
meantime the tubes had arrived but instead 
of the tubes being only 25 each of 10 feet 
length they were 250 tubes of 10 feet length 
or 2500 feet of tubes. Onthe 30th March 
1920 the defendants claimed £561-13-1 as 
the value of ‘the tubes, The plaintiffs 


Primst- MoLJI V. GARLIOK & 60. 


(90 1, O; 1925) 
naturally demurred to taking delivery of: 
2500 feet of tubes instead of 250 feet only. 
Some correspondence followed. The de- 
fendants contended that the contract ‘was 
for 2500 feet of tubes and that their letter 
of the 29th September 1919 was written 
under a mistake. They relied on certain 
previous correspondence carried on by them . 
with Visram Narsito show that they had 
offered tosell to Visram 250 tubes of 10 
feet length and not 250 feet of tubes. They- 
asserted that the plaintiffs were bound to 
take delivery of 250 tubes of 10 feet length. 
Ultimately the defendants, however, offered 
without prejudice to their legal rights, to: 
tender to the plaintiffs 25 tubes on payment’ 
of certain extra charges and intimated tg 
them that rodsand the tubes had been des- 
patched to Karachi and that delivery could 
be had of the goods on payment of the bal- 
ance of the amount dueto Messrs. William, 
Jack and Company. Unfortunately however. 
for the parties, the rods were lostin transit 
and Messrs. William Jacks and Company: 
were not in a position todeliver therods with, 
the result that no delivery either of the-rods, 
or the tubes was effected. Some further, 
correspondence followed and ultimately the: 
plaintiffs filed this suit for the recovery of 
Rs. 750 paid by them to the defendants. 
with interest thereon.: US a RGE oa 
The learned Judge held that the order 
placed with the defendants was not for 250: 
feet tubes but for 250 tubes each tube: 
being 10 feet in length and that as the. 
plaintiffs had repudiated the contract «bes, 
fore the tubes had arrived by refusing ‘to: 
take delivery of the rods the defend- ` 
ants were absolved from proving that 
they were ina position to perform their 
part of the contract by delivering the rods = 
and that the plaintifis having committed: 
the breach of the contract were not entitled: 
to recover the amount. The learned Judge 
has evidently treated the whole sum -of. 
Rs. 750 as deposit or earnest-money liable’, 
to be forfeited on failure of the ‘plaintiffs; 
to perform their part ofthe contract. |. ; 
With regard to the .first point, whether 
the contract was for 250 feet tubes or for 
250 tubes of 10 feet each, taking into con~ 
sideration the whole correspondence coupl- 
ed with the uncontradicted evidence of 
Visram that he had personally explained 
to the defendarts his wants, the fact that 
for 250 feet boring rodsone would expect 
to buy only: 250 feet tubes and not 2500 © 
feet tubes, the fact that only asmall sum ` 


(90.1: O 19987: 
of Rs. 250 was, in the. first instance, ex- 
pected’ as an advance against the price 
and also the fact that when the rods 
arrived, the defendants were prepared to 
retain only asum of Rs, 50 as a deposit 
against the price of the tubes, we think 
that the learned Judge was in error in 
holding that the letter of the 29th Septem- 
ber 1919 which confirmed the terms of ‘the 


contract between the parties was written ` 


undera mistake, and did not correctly express 
the contract between the parties. We think 
that the learned Judge was also in error 
in treating the whole sum of Rs. 750 as ade- 
posit. liable to forfeiture on failure.of plaint- 
Wis to perform their contract. Rupees 500 
were admittedly paid as part purchase- 
money. ‘The defendants had not claimed 
to appropriate this amount against any loss, 
which they had or.could have suffered in 
consequence'ofthe alleged breach of con- 
tract. They expressly reserved their right 
to institute a suit in a proper Court for the 
recovery of any amount that may be due to- 


them. Under the circumstances the claim- 


of ‘Rs. 500 at least could not be dismiss- 
éd. ` : 

- We also cannot understand the finding 
ofthe learned Judge that the plaintiffs had 
refused-to take delivery-of the rods at the 
proper time.and the defendants were, there- 
fore, absolved from proving that they were 
ina position to perform their part of the 
contract inrespect of the rods. There is 
nothing’ in the.correspondence to show that 
the- plaintiffs. declined to take delivéry of 
- the-rods.~ All that they asked was that they 
should be permitted to pay the purchase- 
money when the tubes arrived. -The de- 
fendants never treated this as.repudiation 
of the contract, but asked for payment of 
interest, and in order to avoid payment of 
interest, the plaintitfs at once sent them a. 
sum-of Rs. 500 which was in excess of the 
sum demanded. The plaintiffs were in no 
way to blame for not taking. delivery either 
of the rods which were lost in transit or 
ofthe tubes which were tendered to them 
subject to the payment of certain extra 
charges for which they were not liable and 
are entitled to the return of their money. 

* We set aside the decree of the lower 
Court and pass a decree in favour of the 
plaintiffs for -Rs. 836-6-0 with interest at 
6 percent, per annum én Rs. 750 from 
date of suit to payment and costs through- 
gut. i 


oN, E, Decree set aside. 
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CALCUTTA HIGH COURT. 
Appiau From ORDERS Nos. 56 To 58 oF 1924. 
April 6, 1925. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 
AMBIKA CHARAN BHAKTA— 
DEFENDANT—A PPERLANT 
, VET'SUS 
RAM PROSAD CHATTERJEE AND OTHERS 
— PLAINTIFFS — RESPONDENTS. ; 
Limitation Act (IX of 1908), Sch. T, Art. l-A— 
Civil Procedure Code (Act V of 1908), O. XXT, rr, 
100, 101, 108—Landlord and tenant~-Decree ‘for 
arrears of renti—Sale of holding—Purchase by land- 
lord—Order under r. 101 restoring person dispossessed 
to possession—Suit by landlord to recover possession 
of holding on ground of abandonment—Limitation. . 
The ‘suit contemplated in xr. 103 of O. XXI 
of the O. P. C. isa suit by a person whois kept 
out of possession of property purchased in execution 
of a decree and claims possession under his auction- 
purchase. The rule does not concern itself with any 
other cause of action which such person, apart from 
his character as auction-purchaser, may have against 
the defendant. If a suit is brought under.r. 108 
within the statutory period, the right to bring a 
suit to establish the claim of the plaintiff as auction- 
purchaser for possession of the property is lost. But 


ithe has any other cause of action against the defend- 


ant it cannot be said that the rule bars his suit 
based on such cause of action. fp. 576, cols. 1 & 2.] 
Plaintiff obtained a rent-decree against a tenant 
and in execution of that decree purchased ‘and ob- 
tained possession of the holding of the judgment. 
debtor. Defendant- thereupon made an application 
under r. 100 of O. XXI of the C. P.O. alleging-dic-' 
possession in execution of the decree and praying 
for restoration of possession. This application “wag 
allowed and more than ayear after the date of the 
order allowing the application plaintiff brought a 
suit for possession of the holding on the allegation 
that his tenant having parted with the holding 
wrongfully, the plaintiff was entitled to re-enter: © —— 
Held, that plaintiff's snit was not one under the 
provisions of r. 103 of O. XXI of the O. P. O. but 
was based on an entirely different cause of action 
and that, therefore, it was not governed by Art. 14-A 
of Sch. I to the Limitation Act and was conse- 


. quently not barred by time. |p. 577, col. 1.] : 


Appeal against the orders of the Subor- 
dinate Judge, Howrah, dated the 5th -of 
July 1923, reversing those of the Munsif, 
First Court, Uluberia, dated the 28th of 


Dr. Bijan Kumar Mukherjee, for the: Ap- 
pellant. - 5 
Dr. Sarat Chandra Basak. and Babu 
Radhika Ranjan Guha, for the Respond- 
ent. : 
JUDGMENT.—This case raises- an 
interesting question which does -not seem 
to have come up for consideration before: 
The facts are that the plaintiff-respondents: 
obtained a rent decree against the heirs of 
the tenant Gaganeswar Mondal and in 
execution of that decrees purchased gug 
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took possession of the holding in suit. 
The defendants thereupon alleging dispos- 
session made an application under O. XXI, 
r. 100, C. P. O., for restoration of possession. 
On the 26th June 1917 order was passed 
in their favour under O. XXI, r. 101. The 
plaintiffs instittited the present suit in May 
1920. It is accordingly maintained by the 
appellants that the suittis barred under 
Art. 11-A of the Limitation Act, having 
been brought more than a year after the 
order under O. XXI, r. 101 was passed. 
The Trial Court gave effect to this conten- 
tion but the learned District Judge held 
that the plaintiffs’ suit is not barred under 
the above Article of the Limitation Act. 
In this appeal the appellants argue on the 
same line as adopted by the learned 
Munsif, What happened was this: The 
plaintiffs as decree-holder auction-pur- 
chasers took possession of the holding 
which they purchased in execution of the 
decree but were dispossessed therefrom 
by order of Court by the defendants 
claiming to possess the property on their 
own account and not on behalf of the 
judgment-debtor. The plaintiffs there- 
upon became aware that their tenant had 
.parted with the holding wrongfully and 
brought the present suit for ejectment. 
The question raised in the suit is whether 
the tenants had a transferable or a non- 
transferable interest in the holding. 
Order XXI r. 100, contemplates a case 
where a person has been dispossessed by an 
auction-purchaser taking possession of the 
property through the help of the Court. He 
then complains to. the Court of such dis- 
possession and the Court after making a 
summary investigation if it holds that the 
applicant was in possession of the property 
on his own account and not on account of 
the judgment-debtor, directs under r. 101 
that possession be- given back to the 
applicant. The party against whom this 
order is passed may then institute a suit 
under O. XX1, r. 103 to establish the right 
which he claims to the present possession 
of the property. Reading these sections 
together it cannot be questioned that the 
suit contemplated by r. 103 is a suit by 
a person whois kept out of possession of 
the property purchased in execution of the 
decree and claims possession under his 
auction-purchase. It does not concern 
jtself with any other cause of action which 
such person apart from his character as 
guction-purchaser may have against the 
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defendant. Ifasuit isnot brought under 
r. 103 within the statutory period the 
right to bring a suit to establish the claim 
of the plaintiff as auction-purchaser for 
possession of the property is lost. But if 
he has any other cause- of action against 
the opposite party, it cannot be said that 
this provision in the Chapter relating to 
execution of decrees bars his ‘suit based 
on such cause of action. In the present 
case the suit is brought by the plaintiffs 
not in their character as auction-pur- 
chasers but as landlords. In the plaint, 
the cause of action in the suit is based 
not on the adverse decision against them 
in proceedings under r. 100, but on the 
transfer by the tenants of their non-trans- 
ferable occupancy holding the information 
ef which he got during the course of the 
execution proceedings. The causes of 
action of the two suits one under r. 103 
and another as brought by the plaintiffs 
must, therefore, be different. In a suit 
under r. 103, the cause of action must be 
the adverse decision passed underr. 101, 
Bat the present suit is based upon a differ- 
ent state of facts. The cause of action is 
not the loss of possession by, the defend- 
ants from the plaintiffs in connection with 
the execution proceedings but the fact 
that the tenants had unlawfully trans- 
ferred a non-transferable occupancy holding 
to the defendants and hence the holding 
is treated as abandoned under the Bengal 
Tenancy Act and the landlords are, there- 
fore, entitled to possession of the holding 
which the defendants are in possession of 
as trespassers. But it is argued by the 
learned Vakil for the appellant that under 
s. 22, Bengal Tenancy Act, the landlords 
having purchased the holding in execution 
of the rent decree the tenancy got merged 
in the landlord’s superior interest and, 
therefore, the only remedy the landlords 
now have is to proceed as auction-pur- 
chasers under QO. XXI, r. 103 their character 
as landlords having been lost by virtue 
of the purchase of the holding. We do 
not think that this contention is right. It 
is the case of the defendants that the 
tenant had a transferable occupancy hold- 
ing. It further appears that the defend- 
ants are in possession of the land for 
more than 12 years. He accordingly con- 
tends that the plaintiffs are not entitled to 
possession because the tenants had a trans- 
ferableinterest in the holding and that the 
defendants have acquired the rights. of 


(96 t o. 928] 


the tenant in it. The present suit as 


brought By the plaintiffs is totally un- 


connected with the execution proceedings. 
It seems that the plaintiffs have NANDANG 
all their right in the execution sale, 
having been found against.them that ~ 
defendants. are. entitled to immediate pos- 
session. In these circumstances we do not 
think that the present suit is barred under 
Art. 11-A of the Limitation Act. 


The appeals accordingly fail and are 


dismissed with costs two gold mohurs in 
each case. 


N. H. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
~. SIONER’S COURT. |; 
First CIVIL APPRAL No. 30 or 1924, 

: August 17, 1925. 
Present:—Mr. Simpson, A. J. O. 
Babu GOBIND PRASAD AND oTHERS— 
—DEFENDANTS—APPELLANTS 

versus - 

NARBHIR SINGH AND oTHERS—PLAINTIFES 
anp BIJA ‘SINGH ano OTHERS—DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 35—~Costs— 
Diseretion of Court—Interference by Appellate Court. 

The matter of costs is discretionary with the Court 
of Trial and the High Court will not interfere in 
appeal with an order as to costs unless it is plainly 
irregular and contrary to principle. 

Appeal against a decree of the Sub- 
ordinate Judge, Hardoi, dated the 29th 
February 1924. 

Mr. H. K. Ghose, for the Appellants. 

Messrs. Ram Bharose Lal and Raj Narain 
Shukla, for the Respondents. ria ths] 


JUDGMENT.—This is a first appeal. 
Plaintiffs are appellants. lt relates to 
costs only. ‘The plaintiffs sued for posses- 
sion of certain lands alienated by their 
father and grandfather, ete., and for a de- 
claration that certain decrees were not 
binding on thém. The following issues 
were framed :— 

1. Were the deeds in suit executed for 
immoral purposes ? 

2. Or were they executed for legal 
necessity and the payment. of antecedent 
- debts ? 

3. To what relief are the plaintiffs en- 
titled ? 


a7 
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3. Were the terms of interest and com- 
pound interest in the deeds in suit also 
justified by legal necessity? Can this issue 
be tried in this suit? 

Issue No. 1 was decided against the 
plaintiffs. The Court said that they pro- 
duced an unnecessarily large number of 
witnesses, but that they spske to general 
bad. character and not to the facts of the 
debts in suit having been contracted for 
immoral purposes. On issue No. 2, the 
burden lay upon the defendants and they 
produced evidence. Plaintiffs produced 
eighteen witnesses on this point. The 
decision was in favour of the defendarits. 
On issue No, 4, 1 donot think that any 
evidence was produced, but the point was 
argued on behalf of the plaintiffs.: The 
decision was in favour of the defendants, 

On the 8rd issue, it was’ decided that 
two out of the four deeds were binding on 
the. plaintifs, and a declaration was re- 
fused. As regards the other two deeds, in 


‘respect of which decrees had been passed, 


it was decided thatthe plaintiffs must be 
given an opportunity to save the family 
property. Accordingly, a decree for re- 
demption was passed, under- which the 
plaintiffs could get possession if they paid - 
a large sum to the defendants. As regards 
costs, the order was “ There having been 
partial success on both sides I order that 
the parties bear their own costs.” 

The matter of costs is discretionary with 
the Court of Trial,and I should not be . 
ready to interfere with an order of costs,” 
unless it was plainly irregular and. om” 
trary to principle. ln the present case, 
the order as regards costs appears to be 
eminently reasonable. I dismiss the appeal 
with costs. 


Z. K. Appeal dismissed, 


pai 


MADRAS HIGH COURT. - 
Oivit Revision PETITION No. 173 oF 1923, 
February 20, 1925. 
Present:—Mr. J ustice Devadoss, 
BATHOOR GRAMATHIL VALIA 
MANAYILPARKAM OKKILIKARA: 
SIDDAYYA AND ANOTHER—DEFENDANTS 
— PETITIONERS . 
VETSUS v : 
MUNNAMBETH AMBANAIR— 
5 PLAINTIFF —RESPONDENT = - 
Oaths Act (X of 1878), 8. 11—Agreementdo be. Sound: 
by oath—Failure to take oath, effect aki ogedure, 


N 
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Under s.11 of the Oaths Act, the evidence given on 

oath is as against aperson who offered to be bound 
conclusive proof of the matters stated. But if the party 
who agrees to take an oath declines afterwards or 
fails to take the oath, the Court may only take that 
circumstance into consideration in deciding the case. 
The absenceof an oathor refusal to take the oath 
would not impgrt into the case evidence which was 
not otherwise adduced before it. [p.578, col. 2.] 

Ulagappa Chettiar v. Periakaruppan Chetty, 15 Ind. 
Cas. 195; (1912) M. W. N. 361, followed. 

.On an application by the defendant ina suit, to 
sət aside an order refusing to set aside an ex parte 
decree, the plaintiff agreed to abide by the oath of 
the defendant that he was not aware of the institu- 
tion of the suit. The oath, however, was not taken on 
account of plaintifi's default to be present to hear the 
oath. The Court, thereupon, dismissed the appli- 
cation: i 

Held, that the Court ought to have called upon the 
defendant to prove his allegations by oral evidence, 
that on his declining to do so, it should have dismiss- 
ed the application for want of evidence, and that 
it was improper te dismiss the application without 
affording the defendant such opportunity. [zbid.] 

Umayammaiv. Muthiah Nadar, 17 M. L. J. 99, dis- 
tinguished. 

Petition, under s. 25 of Act IX of 
1887, praying the High Court to revise 
an orderof the Court of the Subordinate 
Judge, Tellicherry, dated the 25th Septem- 
ber 1922, in S. E. A. No. 268 of 1922, in S. 
C. S. No, 343 of 1921. 

Mr. V. P. Karunakara Nambiar, forthe 
Petitioner. i i 

_. Mr. 0. T. Govindan Nambiar, for the 

Respondent. ' 


JUDGMENT.—This is an application 
to revise the order of’ the Subordinate 
. Judge of Tellitherry passed on a petition 
' by the defendants to set aside an ex parte 
decree passed against them. The defend- 
. ants filed an application to set aside the 
ex parte decree which was dismissed by 
the Subordinate Judge on 16th August 
1922, The present application is to set 
aside the order passed on the previous 
application and also to set aside the ex 
parte decree. After the application wds 
filed both parties filed a joint affidavit in 


which the defendants consented to take’ 


oath and the plaintiff agreed to abide by 
the oath of the defendants. On the date 
when the oath was to be taken by them, 
the plaintiff and the defendants appeared 
and they were asked to go and bathe before 
taking the oath. The defendants came 
back after the bath but the plaintiff did 
not return in consequence of which the 
oath was uot taken andthe Commissioner 
made a return to that effect. The Sub- 
ordinate Judge heard the parties and dis- 
missed the application of the petitioners. 


BATHOOR GRAMATHIL V, MUNNABETH AMBANATR, 


[90 1. 0. 1925] 
It is contended by Mr. Karunakaran 
Nambiar for the petitioners that the Sub- 
ordinate -Judge should have set aside the 
ex parte decree as the plaintiff failed to 
be present to hear the oath taken and he 
relied upon a case in Umayammai v. 
Muthiah Nadar (1). In that case it was 
held that if a party who has agreed to be 
bound prevents the oath being taken the 
other party is entitled toa decree. On 
the strength of this ruling the petitioners 
want an orderin their favour. That case 
has no application to the present, for in 
that case it was the plaintiff who ought 
to have adduced evidence of certain facts 
to prove his case and in the absence of 
eyidence the Court was justified in dis- 
missing the suit. Under the Oaths Act, 
s. 11, the evidence so given shall as against 
a person who offered to be bound as afore- 
said be conclusive proof of the matters 
stated ; if a party attacks them as regards 
any fact, the oath is proof of that fact 
and the Court is bound to accept that as 
proof of that fact. But ifthe party who 
agrees to take an oath declines afterwards 
or fails to take the oath the Court may 
only take that circumstance into consider- 
ation in deciding the case. The absence 
of an oath or refusal to take an oath 
would not import into the case evidence 
which was not otherwise adduced before 
it. This view was held by a Bench of this 
Court in a case reported as Ulagappa 
Chettiar v. Periakaruppan Chetty (2). In 
the present case the defendants failed to 
take the oath that they were not aware of 
the institution of the suitand that they 
were not liable to the plaintiff. The 
failure to take the oath would not and 
could not be treated as evidence that they 
were not aware of the institution of the 
suit and they were not liable to the plaint- 
iff for the amountclaimed by him. The 
failure to take the oath was due to the 
plaintiff's conduct in not appearing before 
the temple to hear the oath taken, In the 
circumstances, the lower Court ought to have 
called upon the defendants to prove their 
allegations by oral evidence andif they 
declined to do so, the Court should have 
dismissed the application, for want of 
evidence of their part. Such a course 
was not pursugd in this case. The learn- 
ed Sub-Judge heard the parties and 
dismissed the application. I think thig 


(1) 17 M. L. J. 99. 
(2)15 Ind. Cas, 195; (1912) M. W. N. 361, 


(D0 I. O. 1925] 
course was not a proper course to adopt 
m a case of this kind. I, therefore, set 
aside the order dismissing the petition 
and directing the Subordinate Judge to 
- restore the petition to file and dispose of 
it according to law. In so doing the, 
Subordinate Judge would direct the peti- 
tioners to pay the costsof the plair.tiff 
incurred by their negligence without refer- 
‘ence to the ultimate result of the case. 
The costs of this petition will be provided 
for in the order that the Subordinate Judge 
may pass on the petition. 

V. N. V. 


8S. D. Petition allowed., 


PATNA HIGH COURT. 
Ssconp C.ivin APPRAL No, 1249 or 1921. 
June 27, 1923. 
Present:—Mr. Justice Kulwant Sahay. 
BHAGWAN SINGH 4ND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 


Versus 
LACHUMAN PRASAD SAHU AND 
" ANOTHER-—PLAINTIFFS—RESPONDENTS. . 

Evidence Act (I of 1872), s. 85—-Landlord and ten- 
ant—Occupancy tenancy—Custom of transferability — 
Village note, entry in, admissibility of—Presumption 
of correctness—Appeal, second—Finding of fact, inter- 
ference with. 3 

An entry ina village note prepared by the Settle- 
ment Officer relating to the custom of transferability 
of occupancy rights is admissible in evidence under 
s. 35 of the Evidence Act, but it is only a piece of evi- 
dence and there is no presumption of correctness 
attached to it. [p. 579, col. 2; p. 580, col. 1.) 

A finding of fact based upon evidence on the 
een cannot be disturbed in second appeal. [p. 580, 
col, 1. 

Second appeal from a decision of the 
Subordinate Judge, Patna, dated the 20th 
June 1921, reversing that of the Munsif, 
Patna, dated the 11th September 1920. 

Messrs. L. N. Singh and S. N. Rai, for 
the Appellants. 

Messrs. S. M. Mullick and N. K. Prasad, 

_ for the Respondents, 


JUDGMENT.—This appeal arises out 


of a suit brought by the plaintiffs-respon- ` 


dents for ejectment of the defendants on 
the ground of their hgving purchased 
certain occupancy holding which were not 
transferable bycustom. The holdings origin- 
ally belonged to the defendant No. 4. He 
sold them to the defendants Nos. 1 to3 
- under three sale-deeds one dated the 13th 
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July 1915 and the other two dated the 
3rd August 1915. The plaintiffs’ case is 
that there was no custom of transfer- 
ability of occupancy holdings without the 
consent of the landlord and, therefore, 
their old tenant having abdndoned the 
holdings, the purchasers had no right to 
remain in possession and that the plain- 
tiffs, were entitled to eject them. 

The defence taken was that there was 
a custom of transferability in the village 
and that the purchasers had been recog- 
nised by the plaintiffs astheir tenants. 

The Trial Court came to the conclusion 
that the evidence adduced by the defend- 
ants established a custom of transfer- 
ability in the village.” As regards the ques- 
tion of recognition he did not come to 
a direct finding that the transferees had 
been recognised by the landlords, but he 
observed that having come to the finding 
that there was a custom of transferability 
of occupancy holdings it was not open to 
the landlords’ to refuse recognition. 

There was an appeal against this decree 
to the Subordinate Judge and he on a con- 
sideration of the evidence in the case has 
come to the conclusion that the defendants-~- 
have failed to prove custom of transferability 
of occupancy holdings in the village and 
also that they have failed to prove that 
the transferees were recognised by the 
plaintiffs. He accordingly decreed the suit. 

The defendants come in second appeal `’ 
to this Court and it has been argued on: | 
their behalf that the learned Subordi-- 
nate Judge has not considered the cumus 
lative effect of all the documents and thé 
oral evidence on the question of custom. 
The learned Subordinate Judge has con- 
sidered each one of the documents produc- 
ed by the defendants to prove custom. 
There were nine instances of transfer 
upon which the defendants relied. The 
learned Subordinate Judge has considered 
each one of these instances and has held 
that they did not prove custom. He has 
also considered the oral evidence and he 
has come to the finding that the witnesses 
examined by the defendants did not prove 
the custom alleged by the defendants. It 
cannot be said that he has not taken the 
effect’of the entire evidence into consider- 
ation. Ithas been argued that the village 
note prepared by the Settlement Officer 
and admitted in evidence in this case under 
s. 35 of the Evidence Act has not been 
given proper effect to by the learned Suhe 


i 
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ordinate J udge: The village note says that 


` “the custom of transfer of occupancy rights 


is admitted by the landlords. The land- 
lord does not reulise any salami from the 
transferee but the realises the arrears due 
from the’ holding from the transferee.” 


. This entry in the village noteis onlya - 


piece ofevidence. There is no presump- 
tion of correctness attached to it and asa 
piece of evidence it was considered by the 
learned ‘Subordinate Judge who came to 
the conclusion that. standing alone this 
village note was’ sufficient to establish the 
plea of the defendants. The learned Sub- 
ordinate Judge; was entitled to give such 
weight to this piece of evidence asin the 
circumstances of the case he considered 
proper and this is not a ground in second 
appealfor disturbing the judgment of the 
learned Subordinate Judge. Having regard 
tothe finding’ arrived at. by the learned 
Subordinate Judge, in my opinion, it is 
not open tothe appellants to say that he 
has come to a wrong conclusion. -His 
findings are ‘based upon evidence on 
the record andi cannot be disturbed. The 
appeal: is dismissed with costs, 
Z. K. : Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
' No. 3 or 1924. 

July 21, 1924. 
Present:—8ir Lallubhai Shah, Kr., 
Acting Obief Justice, and Mr. Justice 

Fawcett, 
PARSHURAM DATTARAM 
SHAMDASANI—PLANTIFF— 

| APPELLANT 
a versus 
Tar TATA INDUSTRIAL BANK, 


LIMILED—DEFENDANT—RESFONDENT. 
Companies Act (VII of 1918), ss.79, 81, 218—Ex- 


‘traordinary general meeting. of share-holders—Notice, 


form of—Proceedings, when liable to be upset-— 


l Special resolution—Amendment, whether may be moved 


—Chairman, power of—Proper amendment disallowed, 
effect of—-Right of speech—-Irregularity in proceedings 
—Court, whether can interfere—Fraud. 

Where there is any secret agreement or any 
interest of the Directors in the agreement not dis- 
closed in the circular, or in the notice, of a 
meeting of the Company, the Court will view with 
strictness any omission to refer to itin the notice or 
in the circular accompanying the notice; aud the 
omission to mention any secret arrangement would 
constitute a serious defect in the notice. But where 
no sacret agreement is proved or suggested and where 


4 
i 
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there is no indication that there was anything to con- 
ceal, the Court will as far as possible take a liberal 
view of the terms of the notice and will not upset the 
proceedings taken on a notice for some defect, which 
might have been avoided, but which was not: avoid- 
ed on account of some honest mistake. [p. 584, col. 2.] 

Henderson v. Bank of Australasia, (1840) 45 Ch. D. 
330 at p. 343; 59 L. J. Ob. 794; 2 Meg. 301, fol- 
lowed. ` 

Where the general nature of the business to be 
transacted atthe meeting of the share-holders is clear- 
ly indicated and sufficient details are given such 
as are necessary for the purpose of enabling the share- 
holders to consider the question, the notice isa valid 
and proper notice. [ibid.] 


Alexander v. Simpson, (1889) 43 Ch. D. 139 at pp. ' 


147, 149; 59 L. J. Ch. 137; 61 L. T. 708; 38 W. R. 161; 
1 Meg. 457, Kaye v. Croydon Tramways Co. Ld., 
(1898) 1 Ch. 358; 67.L. J. Ch. 222; 78 L. T. 237; 14 T. L. 
R. 244; 46 W. R. 405 and Tiessen v. Henderson, (1899) 
1 Ch. 861; 48 L. J. Ch. 353; 47 W. R. 458; 80 L. T. 
483; 6 Manson 340, referred to. 

A clause for winding ‘up the Company or for the 
appointment of liquidators may form part ofa special 
resolution and be passed along .with it. [p. 586, 
col. 1. 4 

An ores. to a special resolution may be 
allowed to be moved at the first meeting, but no 
alteration whatever of the special resolution can be 
allowed at the confirmatory meeting. [p. 586, col. 2.] 

Torbock v. Lord Westbury, (1902) 2-Ch. 871; 71 L. 
J. Gh. 845; 87 L. T. 165; 57 W. R. 133, followed. 

It must necessarily depend upon the nature of the 
resolution and the nature of the amendment whether 
it could be or should be allowed by the Chairman, 
[p. 587, col. 1.3 ; 

Any proper amendment, which is moved by any 
member at a meeting should be put to the meeting 
for consideration, and if the Chairman rules out. any 
such amendment, the resolution is liable to be set aside, 
[p. 587, col. 2.] 

Henderson v. Bank of Australasia, (1890) 45 Ch. 


l D. 330 at p. 343; 59'L. J. Oh. 794; 2 Meg. 301, fol- 


lowed. . 

The majority must not refuse to listen to the 
speech of a member in reasonable terms for a reason- 
able time. [p, 588, col. 1. 

It is difficult. to lay 4 
what should be the result where the right of speech 
is denied to a member in a general meeting of the 
share-holders. [ibid.] 

The proper test to lay down is to consider the 
facts and circumstances of each case and to deter- 
mine whether the denial of the right of speech is 
sufficient to vitiate the resolution under the circum- 
stances of that case. [p. 588, cols. 1 & 2.] 


Those who refuse unnecessarily out of sheer im- 
patience to listen for any resonable length of time, to 
any arguments in support of the opposite views incur 
agrave risk in adopting this attitude of exposing 
the very resolution, which they may be anxious to 
adopt, to the scrutiny of the Court and to render it 
liable to be set aside. ‘The very purpose which they 
may have in view may be defeated on account of such 
conduct. [p. 588, col. 2.] ; : 

The Court should incline more in favour of the 
validity of the pwoceedings than in favour of their 
invalidity, if the fact which would goto invalidate 
the proceedings is not established beyond reasonable 
doubt. [p. 589, col. 2.] i . 

It is futile for any member to raise a general oba 
jection to the validity of notes, without indicating - the 


own any general rule as to . 
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hature of the objection, and without any attempt to 
particularise the votes objected to. It can only be 
interpreted as a sort of invitation on the part of the 
member to adjourn the proceedings of the meeting 
to examine the votes over again. . 590, col. 1.) 

Per Fawcett, J —Where a special resolution for the 
voluntary winding up of a Company has been passed, 
the proposed liquidators may be changed at the con- 
firmatory meeting. [p. 590, col. 2; p. 591, col. 1.] 

. Inve Trench Tubeless Tyre Co. Ld., Bethell v. 
Trench Tubeless Tyre Co. Ld., (1900) 1 Ch. 408; 69 
L. J. Ch. 213; 48 W. R. 310; 82 L. T. 247; 16 T. L. 
R. 207, followed. 

Itis awell recognised rule that an amendment 
should be affirmative in form, and not merely nega- 
tive of something already proposed, and be in sucha 
mn that a definite decision can be arrived at. [591, 
eol. 1. 

The Court should not interfere on the ground of an 
irregularity in the case of acts which are valid if 
done with the approval of the majority of share- 
holders, unless tke acts complained of are of a 
fraudulent character or are ultra vires. [p. 592, col. 1.] 

A case of fraud or over-bearing influence is neces- 
T to justify interference by the Court. [p. 593, col. 


“In re Irrigation Co. of France, Ex parte Fox, 
(1871) 6 Ch. App. 176 at p. 186; 40 L. J. Ch, 433; 24 L., 
T., 336, followed. 


Appeal against the judgment of Mr. Jus- 

tice Pratt, dated the 14th December 1923. 

ACTS.—In 1923, a joint stock concern 
known as the Tata Industrial Bank, Limit- 
ed, being in a. financially unsatisfactory 
condition negotiated with the Central Bank 
of India for amalgamation of its assets and 
liabilities with the latter, and the scheme 
which was agreed upon between the two 
concerns was laid before a general meeting 
of the share-holders of the Tata Bank, 
called specially for that very purpose, for 
final approval and sanction. The plaintiff- 
appellant, who was one of the share-holders 
present in the meeting, raised some points 
of order which were overruled, and also 
proposed amendments to the resolution, 
and was prevented from speaking on them 
by the members ofthe meeting. He then 
brought a suit on those very grounds for 
a declaration that the proceedings of that 
meeting be declared invalid and for an 
injunction. His suit was dismissed by the 
Trial Court. 

Sir Chimanlal Setalvad (with him Mr. 
nate: Advocate-General), for the Appel- 
ant. 

Mr. B. J. Desai (with him Mr. Engineer), 
for the Respondent. 

JUDGMENT. . 

Shah, Actg. C. J.—[After stating the 
facts the judgment procéeded:] I shall 
first take up the points relating to the 
notice convening the extraordinary general 
meeting on July 19, In order to appreciate 
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them, it is material to state here that the 
capital of the Tata Bank was seven and 4 
half crores of rupees, consisting of ten lakhs: 
shares of Rs. 75 each. In respect of each 
share at the material time Rs, 22-8-0 were 
called in with the result that at that date 
its paid up capital was two ang a quarter 
crores. The balance sheet of this Bank 
published before these negotiations come 
menced relates to the year ending with 
March 31, 1923. It appears from the evidence 
that about the end of June 1923, the con- 
dition of the Bank.was not satisfactory, 
The deposits in the Bank at the end of March 
1923 amounted to about Rs. 5.95,00,000 
while at the end of June 1923 they 
had gone down to  3,37,00,000 of 
rupees. It is also in evidence that the 
Manager of the Bank had found it difficult 
to carry on the business of the Bank. At 
this timethe Central Bank hada capital 
of one crore of rupees consisting of 2,00,800 
shares of Rs. 50 each. In respect of 
each share Rs. 25 were paid. Thus, in 
June 1923, the condition of that Bank was 
fifty lacs of rupees paid up capital and 
thirty lacs reserve fund, with deposits 
amounting nearly to thirteen crores of 
rupees. It is also in evidence that the 
market value of the Central Bank shares 
was Rs. 30 anda little over, and the market 
value of the Tata Bank shares was Rs, 14-8-0 
per share. It may be remembered that in 
respect of the Central Bank shares the 
share-holders were liable to pay Rs. 25 
per share and in respect of the Tata Bank 
shares the share-holders were liable to pay 
Rs 52-8-0 per share. This was the state of 
the Banks when the negotiations commenc- 
ed. The result of the negotiations is to be 
found in the agreement which came to be 
signed on July 5, 1923, by Mr. Commissariat 
and the Central Bank of India, Limited. 
According to that agreement the Central 
Bank was to take over all the assets and 
liabilities of the Tata Bank, was to increase 
its capital so as to be able to give one 
share of Rs. 50 with Rs. 25 paid up in 
respect of two shares of the Tata Bank to 
the share-holders of that Bank. It was also 
a part of the agreement that if a number 
of share-holders not exceeding one-third of 
the share-holders did not wish to ‘take 
shares in the Central Bank they were to 
be paidat the rate of Rs. 15 per share or 
such amount as may be fixed under the 
scheme of arbitration which was provided 
for in the agreement in accordance with 
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the requirements of s. 218 of the Indian 
Companies Act. There were other provisions 
with regard to the payment of the officers 
and other employees of the Tata Bank, but 
in substance the effect of the agreement was 
as Ihave just stated, ~~ 

After this provisional agreement was dis- 
cussed by the Directors the notice in ques- 
tion was issued, I have already referred 
to the terms of that notice, and along with 
that notice a circular was issued. It is 
.pointed out in that circular which was 
issued by the orders of the Board of Direc- 
tors, that there was an offer from the Central 
Bank of India, Limited, to take over the 
Tata Bank as a going concern on terms 
of allotting one share of the Central Bank 
of India, Limited, of the nominal value of 
Rs. 50 credited as paid up to the extent 
of Rs. 25 for every two shares in the Tata 
Industrial Bank, Limited, of the nominal 
value of Rs. 75 on which the sum of 
Rs, 22-8-0 per share was paid up. The 
Directors had called for the opinion of the 
auditors of both the Banks to examine the 
financial position of the two Banks and it 
was stated in the circular that the audi- 
tors were satisfied that the offer made was 
fair and equitable and that two'shares of 
the Tata Bank .were worth one share of 
the Central Bank. The result of the amal- 
gamation was stated inthe cireular to be 
that the uncalled liability of Rs. 105 which 
then existed on two shares in the Tata 
Industrial Bank, Limited, would be ex- 
changed for an uncalled or contingent liabi- 
lity of Rs. 25 per share in the Central Bank 
of India, Limited. 

A reference to the agreement was made 
in the circular in the following terms :— 

“An agreement for carrying the proposed 
amalgamation into effect has been entered 
into between Mr. Hormasji Framji Com- 
missariat a share-holder of your Company 
on behalf of your Company and the Central 
Bank of India Limited, which agreement 
is ‘conditional upon your sanction of the 
scheme of amalgamation and a copy of the 
conditional agreement which beara date 
July 5, 1923, is open for inspection by any 


' . member of your Company at the registered 


‘ office.” 


The attention was drawn in the circular’ 


to s. 213 of the Indian Companies Act and 
to the rights of the share-holders under 
that section. and it was pointed out that 
those dissentient share-holders, who would 
not like to take up the shares of the Central 
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Bank of India, Limited, would be paid as -' 
provided,- i.e. Rs. 15 per share or such 
amount as may be fixed’ by arbitration in 
the manner prescribed under s. 213. It 
also mentioned that the Central Bank was 
not bound to proceed with the scheme of - 
amalgamation if more than one-third of the 
share-holders dissented. ; 
These were the materials circulated to 
the members and they had an opportunity 
under the terms of the circular to inspect 
the agreement if they were minded to do 


so. 
With reference to this notice it is urg- 


ed :— 
(1) That the interest of the Directors - 
in this arrangement has not been disclos- . 


(2) thatthe difference of opinion among 
the Directors with reference to this scheme, . 
as indicated in the minutes of the Directors’ 
meeting, was not communicated to the 
share-holders; i 

(3) that the basis of the calculation ad- 
opted by the two Banks in arriving at this 
result, or rather in fixing the price of the 
Bea Bank concern, has not been disclosed ; - 
an 

(4) thatit was defective because a copy ` 
of'the agreement was not sent with the 
circular to the share-holders. 

As regards the point relating to the 
interest of the Directors, it has been suggest- _ 
ed vaguely that the Directors themselves — 
were to benefit under this arrangement, and 
that there was some kind of secret under- 
standing which was not disclosed. Beyond 
a suspicion on the part of the plaintiffs 
that there was some secret arrangement 
between the Directors of the Tata Bank and 
the Managing Director or Directors of the 
Central Bank, there is nothing to show any 
secret arrangement. So far as the record 
is concerned it is clear that there is no 
evidence of it, and Mr. Pochkhanawalla, the 
Managing Director of the Central Bank, 
stated definitely as follows :—" There are 
no terms of the amalgamation not contained 


‘in the agreement of July 5, 1923.” It 


is true that if there was any kind of secret 
arrangement between the Directors of the 
two Banks; it must be disclosed in the 
notice and, if it has not been disclosed, 
the notice would be bad. Such an arrange- 
ment cannot beeassumed and, if that sug- 
gestion is to be made with any effect, it 
must be proved. It is material to note on 
this point that in the plaint there is no 
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allegation in the sense that the Directors 
were. going to make any secret profit or 
to get any secret benefit out of this 
transaction. : 

The second thing suggested against the 
Directors rleates to their liability in respect 
of certain debts due to the Tata Bank. 
The liability of the Directors is indicated 
in the balance sheet of March 31, 1928, and 
is stated thus :— 

“Debts due by Directors of the Bank 
jointly with other persons or against secu- 
rities and considered good including debts 
due by the Joint Stock Companies guaran- 
teed by their agents, a Director of the 
Bank being a member of the firm of 
agents.” 

In respect of this liability it is clear 
that the effect of the agreement is merely 
to substitute the Central Bank asa credi- 
tor instead of the Tata Bank, and there is 
no suggestion and certainly there is no 
evidence to show that the Directors were 
in any way placed more favourably with 
reference totheir liability for these debts 
under the agreement than they were before 
thé agreement with reference to the Tata 
Bank. Therefore, so far as the suggestion 
that the notice is bad because the Directors’ 
interest or any secret arrangement with 
regard to the Directors’ interest has not 
been disclosed in the notice is concerned, 
it seems to me thatthe contention of the 
appellants must fail for the simple reason 
that there is no evidence whatever on the 
point in favour of the plaintiffs, On the 

- contrary there is clear and reliable evidence 
to the effect that there was no arrangement 
between the two Banks except that disclosed 
and stated in the terms of the agreement of 
July 5, 1923. 

I have sofar dealt with the question of 
the Directors’ interest-which is said not to 
have been disclosed and also incidentally 
with the point that there was an undisclos- 
ed agreement which should have been stated 
in the notice, 

The next point is that the difference of 
opinion among the Directors should have 
been referred to in the. notice. Iam quite 
unable to accept this contention. It is true 
that apparently there was some difference 
of opinion among the Directors up to a 
certain stage, but they al] unanimously re- 
solved on June 27 to refer this matter 
for the consideration of the share-holders, 
It may be that there was some difference 
of opinion among the Directors ; but I do 
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not see how the omission to mention that 

circumstance can be said to constitute a >» 
defect in the notice. There is no rule of 

law or prudence which compels a reference, 
in the notice to such differences of opinion 

among the Directors. MA 

The next point, is that the basis of the 
calculation, upon which, broadly speaking, 
the terms of this arrangement were settled, 
is not disclosed in the notice. On this point 
I do not consider it necessary to go into 
the details of the figures. They have been 
explained by Mr. Pochkhanawalla in his 
evidence and the learned Trial Judge has 
referred to that evidence as follows :— 

“ 266 lakhs as assets as per the balance 
sheet as at March 31, 1923, plus two lakhs 
by way of profits, and four lakhs by way of 
appreciation of Government securities, to 
be added. That would make a total of 
272 lakhs, and making allowance for depre- 
ciation in industrial investments prior to , 
March 31, 1923, balance 252 lakhs net 
assets. Less depreciation made for the pur- 
pose of amalgamation, 22 lakhs deprecia- 
tion in buildings, 15 lakhs depreciation in 
industrial investments since March, 1923, 
ten lakhs for loss of interest on capital 
locked up in buildings’ not let and to meet , 
the claims for compensation by employees, 
and five lakhs for contingencies. This would 
make a total of 52 lakhs leaving a balance 
of 200 lakhs and the assets which form tha 
basis of the calculation for the purposes of . 
the amalgamation scheme." | 

The learned Judge has referred to these 
different items in detail, and has expressed 

is opinion thus :— 
rae is clear they refer to details which . 
there was no obligation to set forth in the 
notice, and which would have been elicited 
by any intelligent share-holder ‘at the 

eeting.” 
“i ean with this view of the learned 
Judge. Apart from thatIam of opinion 
that there is no proviso which compels any - 
reference to the statement of these details 
in a notice convening the meeting. It 
seems to me that what was stated in the 
circular and notice was sufficient. I do not 
say that the basis of this calculation could 
not have been referred toin the circular. 
If the Directors of the Tata Bank thought 
it proper to do so, they could have done so, 
But the fact that they have not done so does. 
not, in my opinion, constitute any defect in 
the notice, much less such adefect as would 
invalidate it, The information given in ` 
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the circular was broadly speaking what the 
share-holdėrs would require as to how they 
would stand under the proposed agreement 
with reference to their interest in the Bank. 
It was made clear to them in the circular 
that so far a$ they were concerned they 
were getting the equivalent of their shares 
with this added difference that the out- 
standing liability of Rs. 105.on every two 
shares would be reduced -to Rs. 25. It 
cannot be said that anything more was 
necessary. It seems to me that the basis 
which has been disclosed by Pochkhana- 
walla in his ‘evidence is merely asort of 
rough calculation for the guidance of the 
Banks. But there is nothing on the 
record to show that that basis was accepted 
in writing on any occasion. Broadly 
.speaking the basis so far as the Tata Bank 
was concerned was that all the assets such 
as they were at the date of this agreement 
weré to be taken over by the Central Bank, 
subject to their liability to give one share 
of the Central Bank for every two shares 
of the Tata Bank with Rs. 25 paid up in 
respect of that share, and in the case of 
thoss’ share-holders, who were not prepared 
to accept the shares in‘the Central Bank 
they were to get at the rate of Rs. 15 or such 
further sum as „may be determined by 
arbitration in accordance with the pro- 
‘visions of s. 213 ofthe Indian Companies 
Act. It clearly gave notice to the share- 
holders as to what was’ proposed to be 
done, The assets of the Bank were dis- 
Glosed in the last balance-sheet; and it 
was made clear that these were to be taken 
over by the Central. Bank subject to their 
getting this return. If any further informa- 
tion was needed, as pointed out by the 
learned Judge, it could have been elicited 
at the meeting; but if the share-holders 
were satisfied that no further information 
was required, that this was a good scheme 
as regards their interests, it was open to 
them to accept it without any further in- 
formation as tothe basis of the calcula- 
tion: I think that the omission to refer to 
this basis in the noticé does not in any 
sense constitute a defect in the notice. 

- The'last point. with reference to the notice 
is that the copy ofthe agreement was not cir- 
culated along with the notice to the membere, 
The agreement is ‘referred to in the special 
resolution which is proposed for considera- 
tion ; and it is also stated that'the agreement 
will be available for inspectiot'at ahy time 
to the share-holders, when they Would care 
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to have inspection of it. It is also in 
evidence that this agreement was on the 
table at the meeting of July 19, though 
it has been contended on behalf of the 
appellants that this agreement was not 
available for reference at the meeting. It 
seems to me that on the evidence of Mr. 
Pochkhanawalla it must be held that the 
agreement was kept on the table for refer- 
ence at the meeting. ; Ere 
unable to hold that the omission to send a 
copy of the agreement to each share-holder 
with the notice constitutes a defect in the 
notice. 


I have so far dealt with the specific 
points urged as regards the notice. It may 
be stated generally that under 8. 79 of 
the Indian Companies Act read with 
Article 68 of the Articles of Association of 
the Tata Bank, all that was required by 
law to be stated in the notice was the 
general nature of the business, The general 
nature of the business was clearly indicated 
in the notice and sufficient details were 
given, which were necessary for the pur- 
pose of enabling the share-holders to con- 
sider the question. I may state that several 
cases have been cited with reference to the 
point of defective notice. 1 shall mention 
only Alexander v. Simpson (1), Kaye v. 
Croydon Tramways Co. Ltd. (2) and Tiessen 
v. Henderson (3). a 

The net result is that where there is any 
secret agreement or any interest of the 
Directors in the agreement not disclosed 
in the cireular, or in the notice, the Court 
will view with strictness any omission to 
refer toit inthe notice or in the circular ac- 


companying the notice ; and the omission to > 


mention any secret arrangement would 
constitute a serious defect in the notice. 
But where no secret agreement is proved 
or suggested and where there is no indica- 


Apart from that, Tam | 


a 


tion that there was anything to conceal the ° 


Court will as far as possible take a liberal 
view of the terms of the notice and will not 
upset the proceedings taken on a notice 
for some defect, which might have been 
avoided, but which was not avoided on 
account of some honest mistake. On this 
point, I think the following observation of 


+ 

(1) (1889) 43 Ch. D. 139 at pp. 147,149; 59 L. J. Ch. 
127; 61 L. T. 708; 38 W. R. 161; 1 Meg.. 457. _ - 

(2) (1898) 1 Ch. 358; 57 L.J, Ch. 222; 78 L. T. 237; 
14 T., L. R. 244; 46 W. R. 405.8 ; 

(3) (1899) 1 Ch. 861; 68 L. J, Ch, 353; 47 W.R, 458; 
£0 I. T. 488; 6 Manson 340, : 


. 
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Cotton, L. J. in Henderson v. Bank of 
Australasia (4) is important :— 

“I donot think that a notice calling a 
meeting ought to be treated very critically 
in order to see whether we cannot pick out 
some defect in it,” 

In the present casa looking at the notice 
and the accompanying circular broadly 
with reference to the facts of the case, I 


am satisfied that there is no such defect in ` 


this notice such as could invalidate it, I 
concede that more could have been stated 
in the circular: but there is no essential 
matter, which can be said to have been 
omitted in the present case. 

I shall now deal with the objections 
which have been raised with reference to 
the special resolution. It has been urged 
that there is no express power in the Memo- 
randum of Associationof the Tata Bank 
to effect amalgamation, that there is-no 
amalgamation between?the two Banks in the 

. legal sense of the word and as the special 
resolution purports to effect amalgamation 
between the two Banks, it is illegal and 
invalid. Itis urged that the resolution does 
not satisfy the requirements of s. 203 (2) 
of the Indian Companies Act, in so far as 
the resolution as to the voluntary winding 
up of the Company, is mixed up with other 
matters. The argument is that there should 
have been‘separate‘resolutions for the volun- 
tary winding up and other matters re- 
lating tothe agreement. Lastly, it is urged 
that as the special resolution does not in 
terms comply with the provisions of s. 213 
in so far asit does not expressly authorise 
the liquidators to receive compensation for 
disposal among the share-holders it is an 
illegal resolution. 

As regards the first objection, it is enovgh 
to say that this action is taken under the 
statutory right, which every limited Com- 
pany has unders. 213 of effecting such an 
arrangement, and not under any special 
power. conferred upon the Company by the 
Memorandum of Association. Though a re- 
ference has been made to the express power 
of this kind contained in the Memorandum 
of Association of the Central Bank of India, 
Ltd., I donot think that it is necessary to 
say moreon this point, beyond this that if 
the Tata Bank and the other Bank were 
both inclined to give effec? to such an 
arrangement, it was perfectly open to the 
Tata Bank under s. 213 of the Indian Com- 


(4) (1890) 45 Oh. D. 330 at p. 343; 59 L, J. Ch. 794; 2 
Meg, 301. 
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panies Act to sanction a scheme of this 
nature, 

The next point about the amalgamation 
is also based upon an incorrect appreciation 
of the meaning of the word. As regards 
the meaning ofthis word it is*enough to 
refer to two cases. In Wall v. London and 


Northern . Assets Corporation (5), the 
observations of Lindley, M. R., areas 
follows :— 


“No very precise meaning can be given ta 
the word ‘amalgamate’ when we talk about 
amalgamating a Company with any persons, 
Companies, or firms, and I confess that I 
am not prepared to put any sharp defini- 
tion upon the word. I have no doubt that 
it includes the case put by Lord Hatherley 
in Higgs case, Im re Bank of Hindustan, 
China and Japan (6) and more recently by 
Lord Davey in New Zealand Gold Co. v. Pea- 
cock (7).:1 do not think itinvolves the forma- 
tion of a new Company to carry on the busi- 
ness of an old Company. I have no doubt 
it includesthat; but I do not think it ig 
confined, or understood to be confined 
to that. I do not see how a Company as 
a business transaction can ` practically 
amalgamate with persons or Companies 
carrying on business unless the Company 
in some way or other sells its assets asa 
whole—not for money, for that would bea 
simple sale—but for shares in the purchasing 
Company.” 


According to these observations, an 
arrangement like the one we havein thig 
case can beincluded within the meaning of 
the word ‘amalgamation.’ 

In In re South African Supply and Cold 
Storage Co., Ltd. (8),:Buckley,eJ., says ag 
follows (page 2874) :— 

“An amalgamation may take place, it 
seems to me, either by the transfer of under- 
takings A and B to anew Corporation, C, 
or by the continuance of A and B by B upon 
terms that the share-holders of A shall 
become share-holders in B. It is not neces- 
sary that you should have a new company.” 

It is clear tomy mind, therefore, that 
the use of the word amalgamation’ in the 


RE (1898) 2 Ch. 469 at p. 478; T9 L. T. 249; 14 T. L. 
ve i 


. oth, 

(6) (1865) 2 H. & M. 637; 13 W. R. 937; 71 E. R. 619: 
12 L. T. (x. s.) 669; 144 R. R. 297. ' 

(T) 1894) 1 Q. B. 622; 63 L. J. Q. B. 227; 9 R. ceo: 
70 L. T. 110. | oe 

(8) (1904) 2 Ch. 268; 73 L. J. Ch. 657: 52 W, R, 649: 
91 L. T. 447; 12 Manson 76, 4 
“*Page of (1904) 2 Ch.-[Hdj SS 
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resolution is not inaccurate and cannot 
possibly constitute any illegality. 

As regards the objection based upon s. 203 
(2), unders. 213 (5) itis provided that a special 
resolution shall not be invalid for the pur- 
pose of this section by reason that it is passed 
before or coscurrently with a resolution for 
winding up the Company, or for the ap- 
pointment of liquidators. It has been 
urged before us that this clause really 
means that it may be passed at the same 
meeting, but it cannot be put up in the 
same resolution. Jam unable to accept the 
contention. I have no doubt that the 
resolution as framed was a perfectly legal 
resolution which it was open tothe Company 
to accept if it was disposed to do so. 

The last point is that the terms of the 
resolution are not in accordance with the 
requirements of s. 213 of the Indian Com- 
panies Act. Here again it seems to me 
that the objection is purely technical. It 
is conceded that the agreement as drawn 
up is proper in form, and_it is clearly 
within the scope of s. 213. In fact it was 
said that it was so cleverly drawn up that 
appellant No.1’ could not point out any 
defect in the form of the agreement, so 
far as the requirements of s. 213 were 


concerned. Looking to the substance of the ` 


resolution it is clear that it was within 
the authority of the Company to pass it 
under s. 213. On this point I may refer 
to the following observations in Imperial 
Bank of China, Indiaand Japan v. Bank 
of Hindustan (9) (page 100*):— : 

“I believe it would have been sufficient 
if the first notice had gone on and said, 
‘This is to be carried out under the Act;’ 
or, even short of that, if it had given notice 
to the parties that it was intended to pass 
a resolution giving authority to the liquida- 
tors to carry out the’ arrangement.” 


In the present case we find resolution 
both in substance and form fulfilling the 
requirements of s. 213. It is true that in 
terms there are no words authorising the 
liquidators to receive compensation and 
distribute it amongst the share-holders; but 
the fact is clear, and to my mind the 
point is without any substance. 

The next set of points relate to the 
meeting of July 19.“ Four points have 
been urged with reference to the proceed- 
ings at this meeting. First, it is urged 


(9 (1868) 6 Eq, 91; 16 W. R. 1107. 
*Page of (1868) 6 Bq — [Ed] 





PaRSHURAM DATTARAM SHAMDASANT v. TATA INDUSTRIAL BANK. 


[901. Ò. 1995] 
that the point of order, Ex. M, was 
wrongly ruled out of order; secondly. that > 
the amendment moved by the appellant 
No. 1(Ex. O) was wrongly disallowed ; 
thirdly, that the appellant No.1 wanted 
to speak on the resolution after his amend- 
ment was disallowed, but in fact he was 
prevented by a majority of the share-holders 
from speaking to this resolution, and that 
as his right of speech is denied to him, 
the resolution passed at the meeting is 
vitiated ; and, lastly, that the point of 
order, which he had raised with reference 
to the validity of the votes, was wrongly 
disallowed. 

As regards the first point, I may mention 
that the point of order is long enough to 
puzzle any Chairman. It was a request to ` 
the Chairman to hold that the meeting was 
not competent to consider and confirm the 
said arrangement, which was ultra vires 
of the Company. I am not surprised-that 
the Chairman simply ruled it out of order, 
and, in my opinion, that was the only 
course which the Chairman could reasonably 
adopt in dealing with it. It was for the 
share-holders to consider whether to accept 
or reject the resolution, and looking at 
this point of order it might have well 
formed .a speech of decent length against 
the resolution; but as a point of order it 
was properly ruled out, and I agree with 
the learned Trial Judge on this point. 

The second point is not so easy. With 
regard tothe amendment which he pro- 
posed (Ex. O) the learned Trial Judge has 
upheld thedecision of the Chairman on 
two grounds: First, according to him on 
a proper interpretation of s. 81 no amend- 
ment could be allowed, if a resolution © 
proposed comes under that section. Seeond- 
ly, having regard to the nature of the 
amendment, as it was practically a negative 
of the resolution, it was properly dis- 
allowed. The correctness of both these con- 
clusions is questioned before us. As regards 
the first point it depends upon the interpreta- 
tion of s. 81 of the Indian Companies Act. 
According to the decision in Torbock v. 
Lord Wesibury (10),an amendment may be 
allowed at the first meeting, and in the 
case of a special resolution no alteration 
whatever will be allowed atthe confirma- ` 
tory meeting. The learned Trial Judge 
has doubted the correctnessof this decision; 
but it seems to me that itis going too far ` 


(10) (1902) 2 Ch. 871; 71 L. J. Oh. 845; 87 L, T. 165: 
57 W. R. 133. ; 87 L, T. 165; 


t90 1. O. 1925] 


to hold that at the first meeting, when 
the resolution is to be considered, no 
amendments could be allowed. It is no 
doubt a possible view on a strict reading 
of s. 81 of the Indian Companies Act, 
which provides that it must bea resolu- 
tion of which notice specifying the inten- 
tion to propose the resolution has been 
. duly given. It may be urged that 
when an amendment is moved, it 
ceases to be the resolution of which notice 
is given, and becomes some other proposal 
than theone contained in the resolution of 
which the absent share-holders would not 
have any notice In spite of this considera- 
tion an amendment at the first meeting is 
allowed under the English Statute. In the 
absence of any decision to the contrary, I 
am not prepared to go so far as to say 
that no amendments could be allowed. It 
must necessarily depend upon the nature 
of the resolution and the nature of the 
amendment, whether it could beor should 
be allowed by the Chairman. Therefore 
I proceed to consider the second objection 
with reference to this point. J havé already 
referred to this amendment. It really asksthe 
share-holders to consider that the proposed 
amalgamation may be modified so as to re- 
quire the entire values of the properties and 
assets and capital and liabilities of this 
Company as determined on Juné 30, 1923, 
by the Managers and Auditors of this 
Company and the Central Bank of India 
for the purposes of amalgamation be 
credited to the capital of the Central 
Bank of India without any deduction what- 
soever and with the further proviso that 
nothing out of the said values be allowed 
to be carried by way of premium or other- 
wise to the reserve fund of the Central 
Bank of India. This amendment goes 
| beyond the proper scope of an amendment 
which could be considered with reference 
to the subject-matter before the meeting. 
The subject-matter for consideration before 
the meeting was whether the particular 
offer made by the Central Bank of India 
on the conditions contained in the agree- 
ment was to be accepted by the Tata Bank 
or not, and they could either accept that 
offer or reject it. It was perfectly open 
to them to adjourn the consideration of 
this question with a view tofurther negotiate 
with the Central Bank and to see whether 
any counter-offer to be made by the Tata 
Bank would be accepted by the Central 
Bank, The amendment though in form 
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an amendment was really a counter-proposal 
of a different nature and in effect it in- 
volved either the adjournment of the 
consideration of the resolution or the rejec- 
tion of the resolution proposed before the 
meeting. Further thisamendment required 
that when the transfer was eeffected the 
Central Bank was to act in a particular 
manner with reference to the assets of 
the Tata Bank, sothat nothing out of the 
said values be allowed to be carried by 
way of premium or otherwise to the reserve 
fund of the Central Bank of India. The 
amendment required something to be done 
by the Central Bank when the transfer 
was effected, and whenthe whole property 
of the Tata Bank became the property 
of the Central Bank. That would be in 
a sense beyond the powers of the Tata 
Bank to control. Having regard to the 
wording of the amendment it is clear that 
it went so far beyond the scope of the 
subject-matter of the resolution before the 
meeting, that it was clearly open to the 
Chairman to rule it out of order. lt could 
not affect the position of the appellant . 
No. lin any way; it was perfectly open to 
him if the amendment was rejected to point 
out that the resolution as it was framed 
should not be passed or that the considera- 
tion of it should be adjourned in order 
that further negotiations on the lines which 
he desired should take place. That was 
not rendered impossible to him by this 
amendment being ruled out and on a 
consideration of the arguments on both 
sides of the question, I am satisfied that 
the amendment was rightly ruled out. It 
is true that any proper amendment, which 
is moved by any member at a meeting, 
should be put to the meeting for considera- 
tion and if the Chairman rules out any 
such amendment, the resolution is lable 
to be set aside as was decided in Henderson 
v. Bank of Australasia (4). 

The next point relates to the right o 

speech. The learned Trial Judge has found 
that after the plaintiff No. 1 was dis- 
appointed in his attempt tospeak on two 
occasions, first, as regards the point 
of order, and, secondly, on tke 
amendment which he moved, he really 
elected not to speak on the resolution and, 
therefore, there was no denial of the right 
of speach. On this point it has been urged 
before us on behalfof the appellants that 
the finding that the appellant No. 1 elected 
not to speak on the resolution is not justifi- 
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ed on the evidencein the case. Itis urged 
that having regard tothe temper disclosed 
at the meeting towards him, whether he 
was infa:t prevented forcibly from speak- 
ing to the resolution though he attempted 
to doso, or whether under thecircumstances 
he made a feeble and courteous attempt, 
which may be interpreted as an election 
not to speak, in substance he was prevented 
from speaking on the resolution. On the 
evidence bearing on this point, which it is: 
not necessary to discuss in detail, I am satis- 
fied that appellant No. 1 was practically 
prevented from speaking to the resolution. 
- Even if we accept the evidence of the 
witness for the defendants on this point 
that plainiff No, 1 justappealed to the share- 
holders ‘Brother share-holders, will you 
care to listen to me,’ that when they said 
‘no’ he elected not to speak, in substance 
he was prevented from speaking. Having 
regard to the incidents that had happened 
already at the meeting, and to the persist- 
ent manner in which the share-holders 
showed their unwillingness to hear him, 
it may be inferred that if the appellant 
No. l had thought of speaking he would 
have been prevented from speaking. I 
should say that he was practically prevent- 
ed from speaking to the resolution. On this 
finding the question arises whether that 
is sufficient to vitiate the resolution. As 
regards the right of speech, I may refer to 
the case of Wall v. London and Northern 
Assets Corporation, Ld. (5) to which I have 
already referred with reference to another 
point. There the Court of Appeal had to 
consider the effect ofa closure applied by 
the Chairman of a meeting. With refer- 
ence to that the observations of the Master 
of the Rolls and of Chitty, L. J.¢areipractic- 
ally to the same effect. Itis pointed out 
that the majority must not refuse to listen 
to the speech of a member in reasonable 
terms fora reasonable time, and having 
regard to the circumstances of that case the 
Court was satisfied that the closure was pro- 
perly applied and that even if it resulted 
in negativing the right of speech to a 
particular member, it did not vitiate the 
resolution. Itis difficult to lay down any 
general rule as to what should be the result 
where the right of speech is denied toa 
member in a general meeting of the 
share-holders. It seems to me that the pro- 
per test to lay down is to consider the facts 
and circumstances of each case and to deter- 
mine whether the denial of the right of 
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speech is sufficient to vitiate the resolution 
under the circumstances of that case. 
may here pause to point out that those who 
refuse unnecessarily out ofsheer impatience 
to listen for any reasonable length of time, 
to any arguments in support of the opposite 
views incur a grave risk in adopting this 
attitude of exposing the very resolution, 
which they may be anxious to adopt, to the 
scrutiny of the Court and to render it liable 
to beset aside. The very purpose which 
they may have in view may be defeated on 
account of such conduct. It is important 
that the risk involved in such conduct 
should be realised by those who resort to it, 
Apart from that question, however, we have 
to consider on the circumstances of this 
case whether the fact that appellant No. 1 
was not allowed tospeak to this resolution 
is sufficient to justify our setting aside the 
resolution. On that point after a con- 
sideration of the circumstances I have come 
to the conclusion that it is not sufficient to 
justify our setting aside the resolution, and 
I have been influenced by the following 
considerations, 

In the case of Parshuram Dattaram v. 
The Tala Industrial Bank Ld, (11), the ques- 
tion of the right of speech was considered 
and Mr. Justice Pratt, referring to the 
English case to which I have referred, 
held that a share-holder is not entitled to 
speak at a meeting as much as he pleases, 
but has aright to be heard in reasonable 
terms for a reasonable time. In that parti- 
cular case that view apparently did not 
help the plaintiff, and the decision was 
against him. It isto be noted that the 
plaintiff No. 1 in this case is the same as 
the plaintiff in that case. It is material to` 
remember that his general attitude with 
reference to this Bank was known tothe 
share-holders. They were entitled to form 
their own opinion about his attitude. Iam 
not concerned with the justice of that 
opinion: but the share-holders knew him as 
being ready to go against the Bank. ‘At the 
meeting ofJuly 19, with which we are direct- 
ly concerned, the first thing that happened 
was that, after the Chairman delivered his 
speech andafter the resolution was moved, 
the point of order Ex. L was handed by 
the appellart No.1. This point of order, 
which is referred toin the minutes as ex- 
tending over seven typed pages, was read 
at the meeting. Thus the view of the ap- 


. (11) 80 Ind. Cas. 75; 47 B. 915; 25 Bom. L, R.1083" 
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pellant was known to the members and 
the reasons for his conclusions also 
were known. Then we have the fact 
that he moved an amendment, which 
indicated his attitude with reference to 
the resolution under consideration at the 
meeting. That amendment was ruled out. 
Already one member had spoken in fact 
against the resolution ; and it may be said 
that having regard to the importance of 
this subject, it is not unlikely that the 
share-holders may have informed themselves 
previously and formed certain opinon of 
their own with reference to the merits of this 
resolution. At the time appellant No. 1 
. Yose to speak to the resolution they had 
ample means of knowing what his views 
were and what his side thought. Under 
the- circumstances if the share-holders or 
some of them practically refused to listen to 
appellant No. 1, I am not prepared to hold 
that that byitselfis sufficient to invalidate 
the resolution. So faras the circumstances 
are disclosed on this record I do not think 
that any speech from the appellant No. 1 
could have made any difference in the 
resolution. No doubt it is a difficult thing 
to say whether a particular speech will 
impress the. audience in the direction 
desired by the speaker; but having regard 
to the definite attitude which the majority 
of the share-holders maintained at the 
meeting with reference to appellant No. 1, 
as also to the fact that all that he could 
have said, was really saidin the first point 
of order, which was already read to the 
meeting, I am satisfied that though the 
right of speech was denied to him at that 
stage the circumstance could not be accepted 
as affording a sufficient basis for setting 
aside a resolution, which represents the 
ascertained views and wishes of an - over- 
whelming majority of the share-holders, 

The next objection with regard to the 
incidents at this meeting relates to the 
point of order which he handed in to the 
Chairman regarding the validity of the 
votes. That point of order was in these 
terms :— 

“Pursuant to Article 93 of the Articles of 
Associativa of the Company I challenge 
the validity ofall the votes tendered for 
the resolution declared by the Chairman as 
having been carried and under the circum- 
stances the Chairman do appoint ‘the 
day and the time for receiving objections 
as to the validity of every vote tendered,” 

The initial difficulty about this point in 


-all the if 
-Chairman to consider the validity of any 
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the story of the appellants is that it 
does not appear on the record ás to when 
it was handed in. The minutes of the 
meeting; which must be ‘taken as prima 
facie evidence ef what happened at the 
meeting, contain the following statement— 

“ After the close of the poll the business 
of the meeting was resumed and the 
Chairman, before declaring the result of the 
poll read out to the meeting a further point 
of order handed to him by Mr. P. D. 
Shamdasani challenging the validity of all 
the votes tendered for the resolution, etc., 
and ruled it out of order.” 

Though I concede in favour of the appel- 
lants that this objection was_ sufficiently 
referred to in the plaint, I do not think 
there is any evidence to show that this was 
handed in before the -poll was commenced, 
It is significant that we have not been 
referred to any evidence on the point, and 
it may well be thatthe point of order was 
not handed in time, at least not before the 
Chairman commenced to take the poll. In 
any case the point is left in ambiguity and 
assuming that the handing in of such a 
point of order at the proper time should have 
prevented the Chairman from declaring the 
result of the poll, it seems to me that the 
Court should incline more in favour of the 
validity of the proceedings than in favour 
of their invalidity, if the fact which would 
go to invalidate the proceedings is not 
established beyond reasonable doubt, Iam 
not satisfied that it was handed in before 
the Chairman commenced to take the poll, 
and if it was handed in after that work was 
nearly finished it would be too late. But 
there is a fundamental objection to this 
point of order andI am satisfied that the 
Chairman was right in disallowing it. The 
amendment simply says that he objects to 
votes, it does not enable the 


particular vote. Itis too general to be of 
any effect and no authority has been cited 


in support of the proposition which the 


appellant No. 1 has contended for, that the 
objection in this general form must be 
investigated and the proceedings of the 
meeting adjourned. Lam quite unable to 
accept such a view having regard to Article 
93 of the Articles of Association of the Bank, 
which runs as follows :— 

“No objection shall be made to the valid- 
ity of any vote, except at the meeting or 
poll at which such vots shall be tendered, 
and every vote, whether given personally 
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or by proxy, not disallowed at such meeting 
or poll, shall be deemed valid for all pur- 
poses of such meeting or poll whatsoever.” 

If this objection was ‘to be raised, if 
should haye been directed to particular 
votes. Itseems to me that itis futile for 
any member to raise a general objection, 
without indicating the nature of the 
objection, and without any attempt to parti- 
cularise the votes objected to. It can only be 
interpreted as a sort of invitation on the 
part of the member to adjourn the proceed- 
ings of the meeting to examine the votes 
over again, Under the circumstances I 
am satisfied that this general objection 
was properly disallowed. 

I now come to the confirmatory meeting 
of August 6. The. minutes of this meeting 
are marked Ex. Q in the case. The 
resolution which was adopted at the meeting 
of July 19 was confirmed and there is no 
objection so far as this confirmation is 
concerned. But it is urged that the 
appointment of the liquidators at the 
meeting is not valid, because there was an 
irregularity in accepting the final amend- 
ment tothe proposal. I have already stated 
that the proposal to appoint two liquidators 
was subject to two amendments, which were 
duly proposed and seconded. The second 
amendment was lost on a show of hands. 
A. poll was demanded. The poll was taken, 
but before the result of the poll was 
declared a new amerdment was allowed to 
be proposed, the demand for poll and the 
other amendments being withdrawn. It 
seems to me that if was perfectly open to 
the meeting to adopt. that course; and I 
doubt whether there has been any irregu- 
larity in doing so. Even if there was any 
irregularity it wasa matter for the meeting 
or the Chairman to control and that irregu- 
larity has not the slightest effect, in my 
opinion, upon the validity of the appoint- 
ment of the liquidators named at that 
meeting. 

It is further urged that even if the 
appointment of the liquidators be valid 
the final agreement signed on August 7 is 
not valid because ‘the Directors of the 
Central Bank had no authority to enter 
into such an agreement. The contention 
in effect is that as there was no resolution 
of that Company accepting this agreement 
the Directors would have no authority to 
enter into such an agreement. It is, in my 
opinion, an utterly futile objection. From 
the Memorandum of Association of the 
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Central Bank it isclear that the Bank had 
authority “to acquire and undertake the 
whole or any part of the banking and dis- 
count business of any person or Comyany 
carrying on any business which this Company 
is authorised to carry on or to amalgamate 
the Company's business with that of any 
such person or Company”; and Article 115 
of the Articles of Association gives general 
powers to the Directors, under which it. 
seems to me that it was perfectly open 
to the Directors to act on behalf of the 
company. 

* x a * * 

I would, therefore, confirm the decree 
of the Trial Court and dismiss the appeal 
with costs. 

Fawcett, J.—I agree entirely with the 
judgment just delivered, and I shall only 
add a few remarks on some of the most 
important of the numerous objections that 
have been taken by the appellant to the 
validity of the proceedings. First of all, 
as regards the use of the word ‘amalgamate’ 
in the resolution and the circular, I may 
refer to Palmer’s Company Precedents, 12th 
Edition, Part I,at pages 1413 to 1415 as 
showing that this is a popular term which 
has been used for many years, and which 
can properly be used to cover a scheme such 
as the present one under s. 213 of the 
Indian Companies Act. Secondly, as re- - 
gards the form of the resolution’ I ‘may. 
point out that it follows almost word for 
word, with a few necessary modifications, 
the form No. 794 laid down in the same 
work for such a scheme, and, therefore, it is 
difficult to hold that this particular form 
is one that is contrary to the provisions of 
s. 213, or is otherwise a form open to 
objection. In fact the only real. departure 
from Palmer's form is that the resolution 
omits saying that such and such persons 
are hereby appointed liquidators for the 
purpose of the winding up, and instead of 
this the notice says that the confirmatory 


meeting would ‘among other matters 
consider the question of appointing 
liquidators, It seemsto me that that is’ 


quite a correct change to make because, as 
is pointed out by the Court of Appeal in 
In re Trench Tubeless Tyre Co. Ld. 
Bethell v. Trench Tubeless Tyre Co. Ld. 
(12), the proposed liquidators may be 
changed at theconfirmatory meeting. That 
is because the appointment of liquidators 


(12) (1909) 1 Ch. 403; 69 L. J. Ch, 213; 48 W. R, 310; 
52 L, T. 247; 16 T. L. R. 207, 
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is not required to be by “special resolution,” 
the latter being necessary only in regard 
to the proposed voluntary winding up 
of ie Company and amalgamation under 
| 8. 213. 

I next come to the Chairman’s ruling as 
to the amendment proposed by the appel- 
lant No. 1. I think that amendment was 
rightly ruled out cf order, because in effect 
it merely negatived the proposal before the 
meeting, viz., that the conditional agree- 
ment submitted to the meeting should be 
approved. It is a well recognised rule that 
an amendment should be affirmative in form, 
and not merely negative of something 
already proposed, and be in such a form 
_ that a definite decision can be arrived at: cf. 
Crew’s Procedure at Meetings, 3rd Edition, 
page 111. Thus in the rules laid down for 
the conduct of business of the Bombay 
Legislative Council, r. 37 (2), says: “An 
amendment may not be moved which has 
- merely the effect of a negative vote.” See 
Bombay Legislative Manual, 1920, at page 
204, The proviso proposed to be added to 
the resolution would necessarily involve a 
rejection of the conditional agreement sub- 
mitted tothe meeting, because the consent of 
the Central Bank of India would be neces- 
sary to the alterations that were suggest- 
ed in this proviso, and unless and until that 
consent were obtained the amendment 
would have no effective operation. It was 
not a practical proposition that the agree- 
ment should be approved subject to this 


-. particular proviso, and there would, there- 


fore, be no definite decision on the matter 
before the meeting, I may in this connec- 
tion refer to the case of Wall v. London and 
Northern Assets Corporation, Ltd.: (5). It will 
be seen from the report at page 472* that a 
‘somewhat similar amendment was proposed 
at a confirmatory meeting in that case, viz., 
that the following be added to the resolu- 
tion ‘ subject tothe purchaser agreeing to 
allow any individual or any body of dis- 
sentient share-holders to have their share of 
the assets agreed to be sold in lieu of the 
London and Northern Debentures shares due 
“stothem.’ That amendment involved that the 
purchaser, as here, should agree toa certain: 
change but the Chairman ruled the amend- 
ment out of order and moved that the resolu- 
tion should be confirmed. ‘his was object- 
ed toin the arguments before the Court 
of Appeal, Lindley, M. R. (at page 480*) sum- 
marily dismissed the objection as being a 
point withwhich the Courthad nothing todo. 


. BOL 

Chitty, L.J. (at page 483*) mentions this 
refusalof the Chairmanito put the amendment 
at the meeting, and says :—''His refusal, in 
my opinion, was right, because that meeting 
was called for one purpose only, and that 
was to confirm or reject the original re- 
solution which had been passed, and any 
amendment would be wholly irrelevant, 
because the single purpose. of the meeting 
was to say Aye or Nay, is the original 
resolution’ to stand or fall?” I quite re- 
cognise that this relates to an amendment 
proposed at a confirmatory meeting, and not 
to one proposed at the first meeting, but I 
think that logically the same reasoning 
applies to the latter case with some slight 
alterations, viz, that the one purpose 
for which this meeting was called was to 
confirm or reject the particular agreement 
submitted to the meeting, and an amend- 
ment of the kind proposed was inadmissible 
in view of that particular object. I think 
that at the most all that could be moved 
was to adjourn the meeting in order to 
enable the Directors to enter into further 
negotiations with a view to the suggested 
alteration of the conditional arrangement 
between the two Companies. No doubt in 
Palmer's Company Precedents, Part I, at 
pages 668-9 a reference is made to Wright's 
cases In re London and Mediterranean Bank 
(13). These remarks at first sight seem to. 
support the propriety of an amendment of 
this kind, suggesting modifications in the 
conditional agreement, provided such 
modifications were not more onerous on the 
Company; but if the report of this particular 
case be referred to, it will be clearly seen 
from pages 338, 339 and: 340 that the modifi- 
cations there referred’ to were not modifi- 
cations of the actual agreement that was 
put to the meeting, but modifications, con- 
nected with the agreement but in regard to 
matters which were entirely independent 
of the consent of the other party to the 


„agreement, for they referred to the second 


and third resolutions mentioned in that 


. report, which dealt with certain arrange- 


ments dependent merely on the approval 
of the share-holders of the Company. It 
seems clear, therefore, that this is not 
a case, which really supports the con- 


` tention of the appellants that the amend. 


ment was improperly ruled out of order. 


The next serious objection taken in thig 
appeal is the alleged denial of appellant 


(48) (1871) 12 Eq. 331 at p. 341. 


"Pages of (1898) 2 Oh.—[4¢.] 
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‘No. l's right of speech at the first extraordin- 
ary general meeting. On this point I 
agree entirely with what has been said by 
my learned brother. The Court has a dis- 
cretion as to whether it should, or should not, 
grant a declaration or aninjunction of the 
kind sought in this suit under ss. 42 and 54 
of the Specific Relief Act of 1877, and the 
plaintiffs are not entitled to such a declara- 
tion or injunction merely because of an 
irregularity of the kind that is under con- 
sideration. Of course that discretion must 
be exercised on accepted judicial principles, 
but it is a case where we have English 
decisions to guide us, and these show that 
the Court should not interfere on the ground 
of an irregularity in the case of acts which 
are valid if done with the approval of the 
majority of share-holders, unless the acts 
complained of'are of a fraudulent character 
or are ultra vires. In the present case, I 
think it is important to bear in mind that 
there are special circumstances, which at 
any rate give an insight into the point of 
view of the majority of the share-holders, 
who refused to hear appellant No, 1. We 
have his admission, that he used to be in the 
employ of the Tata Bank and was dismissed 
by them in 1922. Then we have the case 

to which appellant No. 1 himself drew our 
attention, viz. Parshuram Dattaram v. The 
Tata Industrial Bank, Ltd. (11) from the 
report of which it appears that the appellant 
No. 1 brought'a suit against the Companyin 
regard to a general meeting held on May 1, 
1923, at which he objected to the accounts 
and the Directors’ report submitted to that 
meeting and wanted to have a committee of 
inspection appointed to examinethem. Then 
the point of order that he drew up clearly 
shows that he was objecting to the whole 
meeting on the ground that it was illegal. 
It certainly shows a spirit of obstruction 
and non-co-operation rather than a bona fide 
effort to help towards a satisfactory solution 
of the difficulties that confronted the Com- 
pany; and in these circumstances, the 
majority of the share-holders may have 
thought his action was not bona fide and 
he would thereby waste their time in bring- 
ing reckless, charges against the Directors 
and arguing in support of the views con- 
tained in his point of order. I think these 
facts should be taken into consideration ih 
determining whether we should or should 
notinterfere with the resolution on this 
particular ground. Another point to be 
borne in mind is that appellant No, 1 might 
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havè persisted in trying to speak, and ifhe 
had dore so might possibly have succeeded. 
Sucha result is not unknown in political 
meetings. Finally we have the fact that he 
had a further opportunity of putting for- 
ward his objections to this agreement 
at the confirmatory meeting held in Aug- 
ust, but he did not attempt to avail himself 
of that opportunity. I, therefore, agree 
with my learned brother that this is not 
a case where we should hold the resolution 
invalid because the appellant was prevent- 
ed from speaking. 

_ As regards the objections to the appoint- 
ment of the liquidators at the meeting in 
August, thé learned Judge below has held 
that there was an irregularity on the 
reasoning of the judgment in Reg. v. 
Roberts (14) but, if that case is looked at, it 
will be seen thatit contemplates a succes- 
sion of amendments before the result of the 
poll is known, so that there would be no 
finality to the meeting. That is an argu- 
ment ab inconvenienti which does not apply 
to the present case, because there was a 
settlement of the dispute about the persons 
who should be appointed liquidators, and 
hence it resulted in finality. The argument 
based on inconvenience thus falls to the 
ground, and, in my opinion, thereis nothing 
in law which makes such a compromise 
illegal or invalid, even at the stage at 
which it was arrived at in this particular 
case. The case is analogous to one where 
the Courtis about to deliver judgment, or 
even in the act of delivering judgment 
where it is still open to the parties to come 
to a compromise, at any rate before the 
judgment is finally delivered. Ihave already 
referred to the case of In re Trench Tubeless 
Tyre Co. Ld., Bethell v. French Tubeless Tyer 
Co. Lid. (12) which is ample authority for 
the view that the liquidators proposed 
atthe special meeting could be changed or 
added to, as was done in this case. Under 
sub-s. (3) of s. 83 of the Indian Companies. 
Act, 1913, the appointment of these liquida- 
tors is deemed to be valid, until the 
contrary has been proved. This has not 
been done, and this objection, therefore, 
fails. 

In conclusion, I would only say that I 
agree entirely with my. learned brother in 
tegard to the objection taken about the 
poll, As to" the objections based on the 


(14) (1863) 3 B. & 8.495; 32 L. J.M.C. 153:7 G 
P, 822; 11 W, R. 362; 129 R, R. 429; 122 R, R. 196, 
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alleged misconduct of the Directors, I may 
refer to In re Irrigation Company of 
France; Ex parte, Fox (15), where it is point- 
ed out that a ease of fraud or over-bearing 
influence is necessary to justifiy interference 
by the Court. Hereit is quite clear that 
there is ro indication of the Directors get- 
ting any secret profit, and the conditional 
agreement provided for their not getting 
any compensation for loss ofoffice. I think 
there is no substance in the objections 
which the two appellants have raised to the 
validity of the resolution, and that, there- 
fore, the appeal should be dismissed with 
costs. 
Shah, Actg. C. J.—As regards costs, 
we confirm the order of the lower Court, but 
. we order that there will be only one set of 
oe w aopen 
Appeal dismissed. 
x) sty 6 Ch. App. 176 at p. B86. 40 L. J. Ch. 433; 


MADRAS HIGH COURT, 
Seconp Civin Appgat No. 401 oF 1922, 
February 12, 1925. 
Present:—Mr. Justice Odgers. 
SIVASWAMI IYER-—-PLAINTIFE— 
APPELLANT 
Versus 
TIRUMUDI CHETTIAR AND OTHERS— 

` Derenpants Nos. 1 to 4—RESPONDENTS. 
lindu Law—Wull —Construction—Brahmins to be 

fed from income of property—Dedication of corpus—- 
rust. 

Where a Will provided that the testator's nephew 
“shall enjoy permanently” certain property and with 
its income shall feed not less than 10 brahmins and 
that after him his younger brother shall conduct the 
charity : 

Held, that as the word “enjoy” was not restricted to 
a life-estate, the words “shall permanently enjoy” gave 
the nephew. afeesimple, that there was no dedication 
of the corpus and that consequently the property was 
not constituted as trust for the purpose of the charity. 
[p. 594, col, 1.] 

Second appeal against a decree of the 
Court of the ‘Additional Subordinate Judge, 
East Tanjore at Mayavaram, in A.S, No. 30 
of 1921, preferred against that of the 
Court of the Additional District Munsif, 
Tiruvalur, in O. S. No. 136 of 1919. 

i Mr. K. Bashyam Iyengar, for the Appel- 
ant. 

Mr. C. A, Seshagiri Sastri, for the Re- 
spondents, 
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J UDGMENT.—This | wasa suit for a 
declaration that a certain mortgage dated 
lth December 1903 executed by oné 
Venkatarama Iyer deceased in favour of 
one Satayyappa Chetti, and the decree in 
O. S. No. 472 of 1916 on the file of the Dis- 
trict Munsif’s Court of Mayavéram obtain- 
ed thereon were not binding on the trust 
properties and for an injunction restraining 
the defendants Nos. 1 to 3 from executing 
the said decree against the trust. It is con- 
tended that the plaint properties originally 
belonged to the plaintiff's maternal. uncle 
Panchanadha Iyer and that by his Will dated 
8th January 1898 he created a trust. This 
Will is Ex, A in the case and its construc- 
tion is the first point raised. 

The first defendant contended inter alia 
that Venkatarama Iyer got the properties as 
heir and not as trustee under the Will, i.e. 
that he took the properties as the beneficial 
owner burdened witha trust to perform‘the 
charity therein mentioned. The District 
Munsif gave the plaintiff the declaration 
that he asked for. On appeal the Subordi- 
nate Judge has held that the suit was 
barred by limitation, under Art. 134 of the 
Limitation Act. In this he is clearly wrong 
and it is argued by both sides that the 
matter is concluded by the ruling in Mulla 
Vittil Seeti Kutti v. Kunhi Pathumma (1). 
On the construction of the Will, both Courts 
held that the Will is genuine ‘and that the 
suit properties were not dedicated to char- 
ity but only the income thereof. Turning 
to Ex. A the words are: “Deducting these. 
the balance of 7 mahs and 25 kuzhis of 
nanja and punja lands my nephew Venkata- 
raman shall permanently enjoy and with the 
income derived out of those lands and with 
the income of the interest of Rs. 500, the 
capital I have reserved for the purpose tha 
said Venkataraman is to be feeding at least 
10 brahmins on each dwadesi in his house at 
Mayavaram * * * * For ever, the said 
Venkataraman shall by himself get all these 
done, and after him, Sivaswami, his younger 
brother should conduct them.” This is 
the important portion of Ex. A and I have 
had it re-translated by the Chief Interpreter 
and his translation is as follows:—‘Barring 
these, the remaining wet and dry lands 
measuring 7 mahs and 45 kulis, my sister's 
son Venkataraman shall enjoy permanently, 
and, with the income of the said land and 
with the interest derivable from the Recs 


(1) 43 Ind. a 31: 40 M. 1040; 33 M. J. 320; 
(1947) M. W. N. G09; 22 M. LT, 236; 6 L. W. 464. 
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amount of Rs, 500 kept by me therefor, the 
said ` Venkatarama Iyer shall, on every 
dwadesi day, feed not less than 10 brah- 
mins, in Mayavaram, at his own house ac- 
cording to his pleasure.’ In the last 
sentence the more accurate translation is 
“For ever the said Venkataramier having 
by himself get all these done, after him 
Sivaswami, his younger brother should con- 
duct them.” 4 
“Mr, Bhashyam Iyengar for the appel- 
lant points out that as there is no dis- 
position of the surplus income in this case, 
that is a strong indication that the whole 
property was devoted to the trust and that 
the trust is not merely a charge. He quot- 
ed a number of cases, but they really all 
come down to this that each case must 
stand on its own footing and on the con- 
‘struction of its own document. He relied 
‘among other cases of Vatthinatha Aiyar v. 
‘Theyagaraja Aiyar (2) which laid down that 
‘a gift of the whole income was equivalent 
‘to a gift of the corpus. But I am not satis- 
fied that the whole income is necessarily to 
be devoted to the charity in this case. He 
“has to feed not less than 10 bruhmins at 
.Mayavaram at his own house according to 
‘his pleasure supposing the income were 
‘sufficient to feed 20 or 30 brahmins the 
trust, would be adequately carried out by 
‘his feeding only 10.. There would then be 
‘a surplus income which I construe Es. A, 
“would be to. do as he likes with as it is 
said that he shall permanently enjoy the 
manja and punja lands. This is a Will; and 
ih Raja Manicka Chettiar v. Manikam 
‘Chettiar (3), I had occasion to examine the 
“meaning of the word “enjoy” in a Hindu 
“Will. , Of course, asi have already said, 
‘each case must stand on itsown facts. But 
“it seems to me that there is nothing in the 
"document before me at present to restrict 
‘the word “enjoy” to either a life-estate in 
‘the lands or to the 
‘therefore, think that the words “shall per- 
‘manently enjoy” gave what in the English 
Law we would call a fee simple to Venkata- 
‘rama Iyer. Itis also to be observed that 
‘there is.no disposition of the corpus after 
-Venkataraman's death and after him Siva- 
‘swami, his younger brother, is only to con- 
‘duct the charities. There is, to my mind, 
‘nothing to show, as I have pointed out 
above, that the whole income of the land is 
- (2) 68 Ind. Cas. 631; 41 M.L, J. 20 at p. 29 


(3) 84 Ind. Cas. 902; 20 L. W.672; 47 M. Le J, 723: 
(1925) M. W. N, 120; (1925) A. I R. (AL) 254, : 
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necessarily to be devoted to this feeding: 
and even if this were so, I think the words 
do not mean a dedication of the corpus. | 
Taking these points into consideration, I 
am of opinion, that the Subordinate Judge 
was right in coming to the conclusion that 
the properties were not constituted as trust 
for the purpose of the charity. No further 
question arises in this view of the case. I 
am, therefore, of opinion that the second 
appeal must fail and is accordingly dis- 
missed with costs. 
V. N. V. ; 
8. D. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 2323 
oF 1922. 7 
March 31, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Cuming. 


JOGESH CHANDRA GHOSE 
AND ANOTHER—DEFENDANTS Nos. 1 AND 2 
——APPELLANTS 


VETSUS ; ay 
Sreemutty CHAPALA SUNDARI- 
BASU AND ANOTHER—PLAINTIFFS— 
: RESPONDENTS: 

Hindu Law—Alienation—Necessity, proof of-— 
Extent of money required for necessity—Knowledge 
of lender—Money spent on building house required 
for education of children, whether spent on necessary 
purpose, i : 3 

Where money is borrowed on the security of family 
property for a necessary purpose it is difficult for the 
lender to know the exact extent of the legal necessity 
in respect of which he advances the money, and where 
it is found that all the facts were not within the 
lender's knowledge the test to be applied to his case 
must necessarily be less strict than that which would 
be applicable if all the facts surrounding the aliena- 
tion and of the necessity therefor were within his 
knowledge. [p. 596, col. 1.] : : 

Money spent on erecting a house, the building of 
which is necessitated by the educational requirements 
of the children of the alienor, cannot be said to have 
been spent for legal necessity. [ibid.] 

Appeal against a decree of the Second 
Additional District Judge, Dacca, dated 
the 7th of June 1922, reversing that of the 
Subordinate Judge, Fifth Court of that 
District, dated the 26th of February 1920. 

Mr. Sargt Chandra Ray Chaudhry and 


Babu Rajendra Chandra Guha, for the 
Appellants. . $ 
Babus Brojolal Chakraburty, Suresh 


Chandra Taluqdar and Mohendra Kumar 
Ghose, for the Respondents, 


[90 I, 0. 1995) 


: JUDGMENT. 

Greaves, J.—This is an appeal by 
` defendants Nos. 1 and 2 against a decision 
‘of the Second Additional District Judge of 
Dacca, reversing a decision of the Subordi- 
nate Judge of the Fifth Court. The suit 
was brought’ to enforce a mortgage 
executed by one Sarat Kamini Ghose. At 
the time the suit was brought Sarat Kamini 
had died and the defendants-appellants are 
her sons who inherited the estate as re- 
versioners. The mortgage was dated the 
29th Sraban 1316, and the principal mort- 
gage sued upon was one for Rs. 857 and 8 
annas the claim in the suit with interest 
amounting to Rs. 1,747. The interest of the 
mortgagor Sarat Kamini was derived from 
her mother Barada Sundari. Barada Sin- 
daris husband Brojo Kishore Raha died 
leaving a Will whereby he provided that 
his wife Sreemutty Barada Sundari should 
be the sole proprietor having power of gift 
and sale of the properties he left 


behind him after his death and the Will’ 


further provides that so long as she would 
be: living no one would have any right 
but that his daughter and his son-in-law 
Kedareswar Ghose, who is described in the 
Will as ghar-jamai should be maintained 
in the family. The Will goes on to give 
a life-interest after the death of Barada 
Sundari to Sarat Kamini. But the con- 
struction put upon the Will by the Courts 
below is that Barada Sundari gotan absolute 
interest in the properties and consequently 
the subsequent gifts were of no avail. Iam 
not prepared to say that this construction 
is wrong though I think that something 
may be said looking atthe Will as a whole 
for holding that Barada Sundari’s interest 
in the properties was merely for life and 
that after her death her interest devolved 
upon Sarat Kamini. Be that as it may, I 
am not prepared to quarrel with the finding. 
of the Courts below that Barada Sundari’s 
interest was an absolute interest and that 
consequently, the estate of Sarat Kamini 
was the estate ofa Hindu daughter. The 
First Court decreed the suit but did not 
decide the question of legal necessity. The 
case was remanded for this purpose by the 
lower Appellate Court and that Court decid- 
ed that there was no legal necessity and 
refused, therefore, to pass a mortgage decree 
and passed adecree only im respect of the 
money advanced. On appeal to the District 
Judge, he has passed a mortgage decree 
holding that there was legal necessity, He 
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says ‘Iam of opinion, that. defence witness 
No. 2 proves beyond question that the money, 


- was borrowed for legal necessity aud that 


in fact the respondents profited by the loan. 
As I have already stated the children of 
Sarat Kamini were’ reversioners entitled 
after her decease. e 

Three points have been urged before us 
in this appeal. The. first is, that the plaint 
does not disclose that the estate which, 
Sarat Kamini had was that of a Hindu. 
daughter and, therefore, as the case is based 
ona mortgage by an absolute owner the 
suit should fail entirely. Secondly, it is 
stated that as the learned Judge disheliev- 
ed the plaintiffs’ evidence as to legal neces- 
sity, namely, that the money was advanced, 
to pay arrears of rent and for expenses 
of the estate he should not have’ held that 
legal necessity was established from the 
evidence of one of the defendants’ witnesses 
and consequently, the suit should have- 
been dismissed on the ground that legal’ 
necessity had not been established by the 
plaintiffs’ witnesses. The third point urged’ 
is that the money was not in fact advanced’. 
for legal necessity. It is stated that on the 
évidence Rs. 259 was advanced to build a 
house for Sarat Kamini’s husband at Mawa 
and that that cannot be deemed to bea legal: 
necessity. Then it is stated that a further’ 
sum of Rs. 200 was advanced for expenses 
of the family at Dacca and it is stated that 
this is not legal necessity.....the test being 
whether there was any obligation on the; 
last absolute owner Barada Sundari to main- 
tain the children of Sarat Kamini and it - 
is stated that as there was no such obliga. 
tion the advance of Rs. 200 which was ex- 
pended in maintaining the family does not. 
fall within the doctrine of legal necessity. 
Thirdly, it is stated that asto Rs. 146 out 
of the advance this money was used, to 
pay the shradh expenses of the husband of 
Sarat Kamini. We do not think that this 
is correct and this money seems. to have 
been expended like the Rs. 200 for the ex- 


` penses of the family at Dacca. 


” So far as the first point is concerned, we 
do not think that the plaintiffs are preclud- 
ed from succeeding by reason of the fact 
that they did not state that Sarat Kamini 
wasa limited owner. After all, this was 
a question to be raised by the defendants 
in their defence and I cannot say that they 
have been prejudiced in any way by the 
plaintiffs’ pleading and there does not seen} 
to me any substance in this point. SPY 
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Then as regards the second point as the 
learned Judge in the Court below points 

out it is somewhat difficult for a lender to 
know the exact extent of the legal necessity 
in respect of which he advanced the money 
and differen ng considerations apply in a case 
of this kind than would be applied in a guit 
when everything is within the plaintiffs’ 
knowledge. We agree with this view of the 
learned Judge and we donot think that 
in this case it ,is possible to apply the 
strict test that would be applied if all the 
facts were EROE within the plaintiffs’ 
knowledge. 

The third point.is really the crux of the 
suit. It appears.that out of the advance of 
Rs. 857 for which the mortgage was execut- 
ed after several prior mortgages, and which 
must have included the interest as well, 
Rs, 346 was expended as expenses of the 
family at Decca. I am not prepared to 
say that the expenditure of this amount, 
provided, as has been found, it was neces- 
sary for the maintenance of the children 
does not come within “the doctrine of legal 
necessity. The learned Advocate who 
appeared for thé defendants set up an ex- 
treme position that the children should be 
allowed to starve because it was not within 
the doctrine of legal necessity that their 
mother should maintain them if there was 
no obligation on the last owner to do so. 
I do not think that this doctrine is correct. 
In my opinion, having regard to the find- 
ings of the learned J udge and the facts I 
. have already stated the money expended 
for the family at Dacca and elsewhere comes 
within the doctrine of legal necessity. But 
I am not prepared to so hold with regard to 
the house. It seems to me that it would be 
a considerable extension of the doctrine to 
hold even if itwas necessary for the purposes 
of éducation of the children, that the money 
advanced for building the house at Mawa 
falls within the doctrine of legal necessity. 
It is not necessary to decide and we do not 
decide whether any: educational expenses 
for the children or money expended for 
placing them in life come within the 
doctrine of legal necessity. But we do not 
think that the money expended for build- 
ing the house at Mawa, assuming that at 
the time it was built it was necessitated 
by educational reasons, comes within the 
doctrine of legal necessity. We do not 
think that this portion of the mortgage- 
decree can stand. 

For the reasons; therefore, which we have 
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indicated the appeal succeeds in part and’ 
fails in part. We disallow the sum of 
Rs. 259 expended for building the house at . 
Mawa and the rest of the money advanced 
on the mortgage will stand, The matter 
must, therefore, go back to the lower Appel- 
late Court in order that that Court may 
calculate what portion of the decretal 
amount represents to interest on Rs. 259 
which we have disallowed and when this 
is done the decree will stand for the balance, 
that is to say, for the balance less the sum 
of Rs. 259 and the decretal amount which 
represents the interest thereon...and so far 
as Rs. 259 is concerned, the only decree 
will be a decree against the defendants in 
respect of any assets of their mother in 
their hands. I mean by the word ‘ Assets’ 
assets apart from the money in respect of 
which she had the interest of a Hindu 
daughter. 

We make no order as to costs in this 
appeal. 

Cuming, J.—I agree. , 
Appeal allowed; 


Z. K. Case remanded. 


PRIVY COUNCIL. 

APPEAL FROM THE Patna Hicu Court. 
June 29, 1925. 
Present:—Lord Phillimore, Lord Carson 
- and Sir John Edge. 
HOMESHWARSINGH AND orHERS— 
APPELLANTS 


versus 
JUGAL KISHORE MARWARI AND 


ANOTHER—RESPONDENTS. 

Contract, construction of—Non-performance — 
Termination of contract. 

The material portion of a contract to cut sleepers 
by the second party from the jungle of the first party 
was as follows:—We, the second party, shall during 
the term each year from the month of Kartik up to 
the end of Asarh, get 15,000 sleepers of every 
measurement prepared every month, and shall, after 
they are counted according to the contract, pay to 
the first party the price thereof according to the rates 

mentioned above, without any obj ection, To this 
neither we, the second party, nor our representatives 
shall raise any objection. If we do so the first party 
shall be competent to cancel this deed and stop the cut- 
ting of the trees inghe lands specified below without 
waiting for the expiry of the term of this agreement.. 
Let it be known that we, the second party, will have 
to prepare 1,35,000 (one lakh and thirty-five thousand | 
sleepers of different measurements every year during 
the nine months from Kartik ta Asarh, in accords 
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* ance with the terms specified above. 
negligence on the part of us, the second party, we 
failto prepare so many sleepers no plea regarding 
deficiency in the number of sleepers, put forward by 
us, shall be entertained and we, the second party, 
shall be held liable to pay on demand, the price of 
the entire number of one lakh and thirty-five thousand 
sleepers to the first party....Without paying in full 
the price of the sleepers that will be got ready every 
month and obtaining receipt therefor, the second 
party will not bs entitled to cut trees or prepare 
sleepers in the succeeding month. In that case, on 
the expiry of the said succeeding month, I, the first 
party, shall be competent to bring the trees men- 
tioned in the schedule given below in my direct 
possession and to stop the cutting of the trees, 
without waiting for the expiry of the term of this 
agreement.” The second party failed to cut 15,000 
sleepers during the first month or to pay for 
them, and the first party terminated the contract. 
The second party sued for damages: - 

Held, that the claim must fail, as upon a con- 
sideration of all the terms of the contract,. the first 
party was, under the circumstances, within his rights 
to determine the contract. [p. 600, col, 1.] 

Messrs. L. De Gruyther and S. Hyam, for 
the Appellants, h 

Messrs. A. M. Dunne, K. Brown and L. D. 
McNair, for the Respondents. 

JUDGMENT. 

Lord Phillimore.—This case turns 
upon the construction of a contract made 
between a land-owner in the District of 
Bhagulpore, the deceased father of the ap- 
pellants in the main appeal, and two per- 
sons interested in the purchase of timber 
whom it will be convenient to call the con- 
tractors. 

By this contract, made on the 23rd May 
1915, the land-owner sold to the contractors 
the right of cutting 5 lakhs sleepers to be 
cut from Sakhua trees in the land-owner's 
jungle. Thesleepers were to bein defined 
quantities of six different dimensions—the 
longest 12 feetin lengh and the shortest 3 
feet—with varying differences in breadth 
and thickness, and valued at separate 
prices. 

The whole were to becut before June 
1919, so that there was a period of four years 
for performing the contract. But it was in 
contemplation, as the contract shows, that 
15,000 sleepers would be cut each month 
during the nine dry months of the year and 
1,35,000 at least a year, the contractors also 
undertaking to do their best .to-cut some 
sleepers during the three wet months. | 

The contractors made a deposit of Rs. 6,000 
which was about the equivalent of the 
average cost of 30,000 sleepers or two months’ 
production. 

The nine dry months began in the month 
of Kartik which runs from the 23rd October 


Tf, through 
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to the 21st November. Before this month 
the contractors had cut 187 sleepers, but in 
the first month instead of cutting 15,000, 
they only cut 1,055. In the second month 
they cut. 3,432, andthe whole number they 
cut before they were finally, stopped waa 
less than 9,000. 

The contractors put forward for an ex- 
cuse for their delay that land-owner had 
promised to provide a sawing machine, but 
both Courts decided that this excuse was nat 
established. i 

On the 22nd December the second month 
had elapsed, and on the.23rd the land-owner 
gave notice to determine the contract and 
stop further cutting. j 

On the same day the lawyer for the con- 
tractors wrote that they were willing to pay 
the price of 30,000 sleepers, and they followed. 
it up by a letter of the 3lst which purported 
to bea reply to the land-owners’ notice of 
the 23rd. 

This attempt of the contractors to put 
forward their letter of the 24th as contain- 
ing an offer made before the letter of can- 
cellation reached them, failed in the view 
which both Courts took of the evidence, 
and it stands that upon the failure to pro- 
duce 15,000 sleepers in the course of the 
first month, the land-owner determined the 
contract; and the sole question is whether 
in doing so, he was within Lis rights. 

The contractors insisting that the contract 
had been improperly determined, brought 
this action on the 30th April 1916, claiming 
Rs. 6,17,876 as damages. 

The Subordinate Judge dismissed the 
action, but intimated that if the action had 
lain, the damages in his view would have 
been Rs, 6,00,000. 

The High Court at Patna reversed this 
judgment and declared that there had been 
a breach of contract, but considered the 
damages claimed excessive and awarded 
Rs.2,00,000 only. Both parties have appealed 
from this decision. 

The matter turns upon three paragraphs 
in the contract, Nos. 3, 5 and 6 and the 
translation of them is as follows:— f 

“3 We the second party, shall during the 
term each year from the month of Kartik 
up to the end of Asarh, get 15,000 sleepers 
of every measurement prepared every 
month, and shall, after they are counted 
according to the contract, pay to the first 
party the price thereof according to the 
Tates mentioned above, without any objec- 
tion, To this neither we, the second party, 
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morour representatives.shall raise any ob- 
jection. H we do s0 the first-party shall be 
competent to cancel this deed and stop the 
cutting of the trees in the lands specified 
-below- without waiting for :the expiry of the 
Aerm.of this. agreement. Be it noted that 
during the term (of the lease) every year 
from the month of Sravan to the end of 
Aswin, we, the second party, shall try our 
best to cause as many. sleepers of different 
measurements prepared ds possible and 
after getting them counted according to 
the contract pay the price thereof in ac- 
-cordanes with thé rates mentioned above, 
to the first party on taking receipt there- 
for. The second party shall, on no ac- 
count without sufficient reason willingly 
stop the ‘ preparation of sleepers. during 
these three months. Let it be known that 
we, the second party, will have to prepare 
:1,35,000 (one lakh and thirty-five thousand) 
sleepers of different measurements every 
year during the nine months from Kartik 
.to Asarh, in accordance with the terms 
specified above.. If, through negligence 
on the part of us, the second party, we fail 
to prepare so many sleepers no plea regard- 
ing deficiency in the number of sleepers, 
put forward by us, shall be entertained and 
we, the second party, shall be held liable 
-~ .to pay on demand, the price of the entire 
number of one lakh and thirty-five thousand 
sleepers to the first party. 

_ “5, The sleepers, which we the second 
‘party, shall get ready shall be counted 
every week on behalf of the ‘first party 
and seals and numbers shall be put on 
behalf of the first party. If this work 
cannot be managed to be done every week 
it should be done every month. But the 
second party shall, on no account, be 
entitled to take away the sleepers after 
they have been counted sealed and number- 
ed, unless they have paid the price 
thereof. The second party shall obtain 
‘receipt for whatever money they pay for 
the sleepers from the manager of the first 
party. No plea of payment without receipt 
‘shall be entertained. If, through negli- 
gence the sleepers may not be counted, 
sealed and numbered on behalf of the 
first party the second party shall be at 
liberty to serve aformal notice on the first 
. party giving two weeks’ time, and it shall 
be incumbent on the first party to get the 
sleepers counted, sealed and numbered 
within the period of the notice issued {by 
the second party and the second party 
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shall have to wait ‘till then, but such “ 
delay shall not exceed more than two 
weeks after the expiry of the period fixed 
under the notice. If this be not done 
‘the second party shall then have the 
power to enter the measurement and 
number of sleepers in thelr own papers 
and take away the same and I, the first 
party, shall be entitled to get the price of 
the sleepers according to the entries made 
in the papers of the second party. | 

“6. Without paying in full the price of 

the sleepers that will be got ready every 
month and obtaining receipt therefor the 
second party will not be entitled to cut 
trees or prepare sleepersin the.succeeding 
month. In that case, on the expiry of 
the said succeeding month, I, the first 
party, shall be competent to bring the 
trees mentioned in the schedule given 
below in my direct possession and to stop 
the cutting of the trees, without waiting 
for the expiry of the term of this agree- 
ment, and ifin such circumstances, I, the 
first party, be put to any loss through 
some act on the part ofthe second party, 
the second party shall be liable to pay 
compensation for the loss to me, the first 
party, and the sum of Rs, 6,000 in deposit 
will be forfeited.” 
.. The early part of cl. 3 would appear 
at first blush to contain a definite contract by 
the contractors to cut 15,000 sleepers during 
each month of the nine obligatory months. 
Indeed, the, contractors in their plaint 
use the words “the stipulated number of 
15,000 sleepers”, and again “the stipulated 
minimum number of sleepers”. Butit is 
suggested on behalf of the contractors 
either that the latter part of the clause 
shows that there was no such obligation, 
and that these figures are to be considered 
as directory only or hortatory only and 
not compelling or that a breach of this 
particular- covenant would not go to the 
root of the contract. 

It is not quite clearupon which ground 
the High Court relied in deciding for the 
contractors. Perhaps the learned Judges 
relied upon both. The view which they 
seem to have taken is that the latter part 
of the clause supersedes the earlier, in- 
asmuch as‘it substitutes a duty to prepare 
nine times 15,000 by the end of the year 
(or at least to pay for them if not prepat- 
ed) for the duty in the earlier part of the 
clause to provide 15,000 per month. | 
“The clause is not well drawn, but in, 
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-* their Lordships’ view. the right way to 
read it is that the two provisions are 
cumulative and not mutually exclusive. 
If for, some reason which the land-owner 
is willing to accept, a month passes with- 
out the stipulated tale of sleepers having 
been cut, he has, though he waives his 
right for that month, not lost the right to 
insist that by the end of the nine months 
the deficiency should be made up. 

If then there is a positive obligation on 
the contractors to cut, to tender for count- 
ing, and whencounted to pay for 15,000 
sleepers a month, what is the land-owner’s 
remedy for a breach of this obligation? 
To sue for the price of 15,000 sleepers, 
though they have not been cut? That 
remedy is reserved for cases where there 
has been a failure in the nine months 
total, f : ' 

_ Their Lordships have been invited by 

Counsel for the respondents to put a rea- 

sonable construction on the contract, and 

it would be unreasonable if there were no 
remedy for the failure to make periodic 
payments. It would be reasonable if the 
land-owner could treat such a breach as 
going to the root of the contract, and 

this seems to be provided for by cls. 3 

and 6 combined. 

Reliance was placed by Counsel for the 
respondents upon the use of the word 
“objection”. It was said that this word 
conveyed the idea that the contractors 
must positively refuse to discharge their 
duty before the land-owner’s right to cancel 
‘arose. But it had to be admitted that if 
the contractors refused to pay for cut and 
counted sleepers, at any rate after a demand 
for payment, that would bean “objection” 
which would entitle the land-owner to 
cancel, 

Under cl. 3, therefore, there is a right 
to cancel for non-payment for the monthly 
tale of sleepers; but the time within which 
payment is to be made is not specified. 
This is provided for by cl. 6, which follows 
upon the provisions as to counting con- 
tained in cl. 5. Each payment is to be 
‘made in the “succeeding month”. So 
strict is this provision that the contractors 
have no permission to cut in the succeeding 
‘month till the sleepers of the preceding 
month have been counted (an operation 
‘which need not take long) and paid for. 

If in that succeeding month the sleep- 
ers of the preceding month have not been 
paid for, the: right to cancel arises, 
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All this cannot be denied. But it is 
said that the contractors can avoid all- 
their obligations and keep the contract: 
alive for four years by merely cutting a~ 
nominal amount of sleepers every month,’ 
tendering them for counting and paying 
for them when counted. , . . 

As to this the Subordinate Judge well; 
observes :— . 

“The document cannot be construed as 
meaning that the plaintiffs might prepare 
l lac and odd in the course of the year 
and pay for the same at theend of it. If. 
this construction were valid, then the 
words in cl. 6 that the plaintiffs would 
not be entitled to cut trees and prepare 
sleepers in a succeeding month without 
paying for the sleepers of the previous 
month become meaningless.” 

Some observations were made by the 
Judges ‘in the High Conrt upon. the 
failure of land-owner to respond to the 
various applications which were made to 
him to have a count of the sleepers 
already prepared; but, as each of thesé ap- 
plications admitted that the proper number 
of sleepers had not been prepared, there 
was no obligation on the land-owner to have 
a count. The duty of the’ contractors 
was to tender thefull tale of sleepers due 
from them, and no count could be required . 
till they were ready with this, ve 

No doubt. the land-owner must count’ 
before he requires payment; but the first 
duty lies with the contractors to supply. 
sleepers for counting. >: 

Counsel for the respondents contended: 
that the land-owner:was really claiming 
to treat the failure to cut as the cause 
of cancellation. To this the land-owner’s 
answer would be that it was immaterial 
to him whether the sleepers were cut or 
not, as long as the sleepers were paid for, 
but that it does not lie in the mouth 
of the contractors to say that they have 
not cut the sleepers, inasmuch as. they 
were bound to have cut them. 

The sleepers “that will be got ready 
every month” are the covenanted 15,000. 
Unless they are tendered: for counting 
‘and paid for when counted the Jand-owner 
can use his remedies under cl. 6; and this 
is what he did. Boe 

Counsel for the respondents boldly said 
that if the contractors failed to cut, the 
land-owner had no remedy under cl.. 6. 
This was the necessary result of his argu- 
ment, but their Lordships cannot accept it 
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Upon the whole their Lordships would 
humbly recommend His Majesty that this 
appeal should be allowed, and the cross- 
appeals dismissed, and that the judgment 
of the Subordinate Judge should be restored 
with- costs here and below. The costs of 
a petition présented on behalf of the re- 
spondents should: be costs in the appeal. 

N. N. Appeal allowed. 
| Solicitors for the Appellants:—Messrs. 
Borrow, Rogers and Nevill. 

Solicitors for the Respondents :—Messrs, 
Morgan, Price and Co. 


BOMBAY HIGH COURT. 
Crv1u EXTRAORDINARY APPLICATION 
No, 304 or 1923. 
June 23, 1925. 
. Present:—Sir Norman Macleod, 
Kr., Chief Justice, and Mr, Justice 
Coyajee. 
N. H. MOOS—PETITIONER 
versus 
‘ABDUL HUSAIN MULLA TYEBALLI— 


OPPONENT, 

. Receiwer—Suit against legal representatives of 
deceased to recover money—Receiver, whether neces- 
sary, party—Decree, whether can be granted against 
Receiver—Procedure. 

Where a money suit is filed against the heirs of a 
deceased person, whose estate is in the handsof a 
Receiver, the Receiver has nothing to do with the 
satisfaction of the claim, and all that the Court can 
do is to pass a decree in favour of the plaintiff against 
the defendants, as the legal representatives of the 
deceased. The fact that the plaintiff has obtained an 
orderfrom the Court which appointed the Receiver 
granting him leave to add the Receiver as a party to 
the suit doesin no way affect the question whether 
the Court which hears the suit can grant relief 
against the Receiver. Ifthe decree obtained by the 
plaintiff against the heirs of the deceased is not 
satisfied and the plaintiff wishes to execute it against 
the estate of the deceased, he must go to the Court 
which appointed the Receiver for permission to attach 
the estate of the deceased in the handsof the Receiver. 
The Receiver is not 'a necessary party in a suit to 
decide whether the plaintiff is entitled against the 
legal representatives of the deceased to recover money 
which he had advanced to the deceased in his 
lifetime. [p. 600, col. 2; p. 601, col. 1.] 


. Application against a decision of the 
Chief Judge and Judge of the Presidency 
Court of Small Causes, at Bombay, in Suit 
No. 3860 of 1923. - 
Mr. G. N. Thakor, for the Petitioner, 
JUDGMENT.—This is an application 


in revision by Mr. Moos, who was appointed. 
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Receiver by an order of the High Court 
for administering the estate of one Kadar- 
bhai Issaji now deceased. The plaintiff 
filed a suit in the Small Causes Court, 
Bombay, against the heirs and legal repre- 
sentatives of the deceased owner of the 
estate. He added the Receiver as a party 
to the suit and obtained ex parte leave 
from the High Court to sue the Receiver. 
It should have been obvious that no relief 
could have been granted against the Re- 
ceiver in asuit filed in the Small Causes 
Court. Whenthe suit came up for hearing 
the Judge passed a decree against defend- 
ants Nos. 2 to 8, who were the heirs of the 
deceased, and dismissed the suit against the 
Receiver. The plaintiff then appealed to 
the Full Court, praying that the dismissal 
of the suit as against the petitioner might 
be set aside, and a decree for the amount 
claimed passed against him. The Full 
Court delivered judgment setting aside the 
order of dismissal and passing a decree 
against the Receiver as prayed. 

That would appear at first sight to bea 
very strange decision on the part of the Full 
Court. The grounds for passing a decree 
against the Receiver are as follows :— 

“The Receiver was sued with the leave 
of the Court which appointed him. He 
was anecessary party as plaintiff wanted 
the property in his possession, t.e. the 
assets in his hands to be made available 
for the satisfaction of his claim. The High 
Court in granting leave must have con- 
sidered this aspect of the case, and if he is 
a necessary party, the suit as against him 
cannot be dismissed. The two cases of 
Jatindra Nath v., Sarfraz Miah (1) and 
Banku Behary Dey v. Harendra Nath 
Mukherjee (2) are explicit authorities on the 
point, and they decide that when the Re- 
ceiver is made a party after leave to sue 
him has been obtained, the suit as -against 
him cannot be dismissed; the property 
in his charge is directly sought to be affect- 
ed.” 

Where a money suit is filed against the 
heirs of a deceased party, whose estate is 
in the hands of a Receiver, the Receiver 
has nothing to do with the satisfaction of 
the claim, and all that the Small Causes 
Court could do would be to pass a decree 
in favour of the plaintiff against the defend- 
ants, as the legal representatives of the 
deceased. The fact that the plaintiff ob- 
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tained an ex parte order from the High 
Court granting him leave to add the Re- 
ceiver as a party does not in any way affect 
the question whether the Court which hears 
the suit can grant relief against the Re- 
ceiver, That question would have to be 
decided on thé merits and clearly no decree 
could be ‘passed against the Receiver. 
the decree against the other defendants 
was not satisfied, and the plaintiff wished 
to-execute against the estate, he would have 
to go to the High Court for permission to 
attach the estate of the deceased in the hands 
of the Receiver. 

It is:further remarked in the judgment of 
the Third Judge that— 
| “the Receiver is. the representative for 
the persons who may ultimately be found 
legally entitled to the property and as such 
is a necessary party to the suit. In any 
-vent no injustice could be caused to the 
estate asany decree passed herein would 
have to be executed against ‘the Receiver 
‘only with the leave of the Ccurt that ap- 
pointed the Receiver.” 

That, with all due respect, -is'an argu- 
‘ment vitiated by avery patent fallacy. If 
‘a party makes ‘a claim for money due by 
‘a ‘person who is dead against his repre- 
sentatives, then he can only get a decrée 
against the representatives, to the extent 
of the assets in their hands, and if the 
‘estate is ‘not in their hands, but in the 
hands ‘of a Receiver, the plaintiff will have 
_ to go to the Court that appointed the Re- 

‘esiver, in order to attach the property in 
his hands. ‘But by no possible conception 
“could the Receiver be a necessary party 
in a suit to decide whether the plaintiff 
was entitled against the legal representa- 
tives of the deceased to recover money 
which he had advanced to the deceased in 
his lifetime. 

The rule, therefore, must be made abso- 
‘lute, and the decree of the Full Court set 
aside and that of the Trial Court restored 
with costs throughout. If the Receiver can 
not recover his costs, then he can apply to 
have them included in his account. 

Z. K. Rule made absolute. 


In re BECRETARY OF STATS FOR INDIA. 
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MADRAS HIGH COURT. - 
Stamp Rucistex Nos. 1226 ro 1228 AND 1231 
oF 1925. 
April 16, 1925. 
Present :—Mr. Justice Devadoss and 
Mr. Justice Wallace | 
In re Tag SECRETARY or STATE FoR 
INDIA in COUNCIL REPRESENTED BY | 
Tas COLLECTOR or CHINGLEPUT— | 
PETITIONER. 

Limitation Act (IX of 1908), s. 12—Application for 
leave to appeal to His Majesty in Council—Time taken 
in obtaining copy of judgment to be appealed against, 
whether may be excluded. | 

In the case ofan application for leave to.appeal.to 
the Privy Council, the time requisite for obtaining a 
copy of the judgment appealed against is excluded in 
calculating limitation. | ; | 

In thecase ofan application for leave to appeal 
sub-s. (3) of s. 12.of the Limitation Act really means 
“when a decree is sought to be appealed from”. 


Mahabir Prasad Tewariv. Jamina Singh, 66 Ind. 
Cas. 88; 1*Pat. 429; 3 P. L. T. 289; (1922) Pat. 193; 4 U. 
P. L. R. (Pat) 33; (1922) A. I R. (Pat) 255, relied” 


T petitions under O. XLV,r. 2 and under 


`s, 109, cls. (b) and (c) and s.110,C. P. O. ,sought 
‘to be presented to the High Court, the High 


Court will be pleased to grant certificates 
enabling the petitioner herein to appeal to 
‘His Majesty in Council against the judg- 
ment of the High Court in S. As. Nos. 1356, 
1355, 1854, and 1357 of 1921, preferred 
against the decrees of the District Court, 
Chingleput, in A. S. Nos. 400, 399, 398, 
and 401 of 1919, O. S. No. 504, 508, 470 and 
505 of 1918, on the file of the Court of the 
District Munsif, Poonamalle. 


Mr. K. S. Sankara Iyer, forthe Petitioner. 
Mr. K. Gopalratnam, for the Respondent. 


ORDER.—The question for decision is 
whether in the case of an application for 
leave to appeal to the Privy Council time 
requisite for obtaining a copy of the judg- 
ment appealed against may be excluded in 
calculating limitation. 

Section 12 of the Indian Limitation 
Act isnow made applicable by the Privy 
Council Rules to such applications, but the 
difficulty is that.while sub-s. (2) applies in 


` terms to “an application forleave to appeal,” 


sub-s. (3) does not. But we think that, 
though sub-s. (3) does not in terms apply 
the language used in it really covers the 
present case. Under sub-s. (2) when an 
application for leave to appeal is put in, the 
time requisite for obtaining “a copy of the 
decree appealed from” may be deducted, 
Here the phrase quoted really implies “a 
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copy of the decree sought to be appealed 
from" as the decree cannot strictly be 
“appealed from” until leave to appeal has 
been given. There is no reason why the 
phrase ‘decree appealed from” when used 
in sub-s. (3) should be given any different 
interpretatien. Sub-section (3), therefore, 
in the case of an application fer leave to 
appeal really means “when a decree is 
sought to be appealed from....... ” That 
is the present case and time requisite for 
obtaining a copy of the judgment may, 
therefore, be excluded. 

That position is also very reasonable, 
since a proper application for leave to 
appeal cannot be drawn up unless the party 
or his Pleader has before him a copy of the 
judgment. 

‘ Authority on the pointis seant. Mahabir 
Prasad Tewariv. Jamina Singh (1) is direct 
authority, though the reasons givenare not 
those we have given. The case of Anderson 
v. Periasami (2) was under the old s. 12 in 
which applications were limited to applica- 
tions to appeal in forma pauperis, and, 
therefore, s. 12 could not be then called in 
aid atall, 

.. We rule that time requisite for obtain- 
ing copy of judgment should be exclud- 
ed. i 


V. N. V. Petition allowed. 


S. D. 
(1) 66 Ind. Oas. 88; 1 Pat. 439; 3 P. L. 'T. 289; (1922) 
Pat. 193; 4 Ù, P. L. R. (Pat) 33; (1922) A. L R. (Pat) 


+255, 
: (2) 15 M. 169; 5 Ind. Dec. (N. s.) 467. 





CALCUTTA HIGH COURT. 
| APPBALS From APPELLATE DEOrBES Nos. 1980 
oF 1922 anp 872 To 874 or 1923. 
May 12, 1925. 
Present :—Mr. Justice Cuming and 
Mr. Justice Chakravarty. 
“NRISINHA CHARAN NANDI 
CHOUDHURI—PLAINTIFF—ÅPPELLANT 
: versus 
BATASI DASHI-—DEFENDANT— 
l RESPONDENT. | | 
1" Civil Procedure Code (Act V-of 1908), O. XIII, rr. 1, 
. 2—Document not produced at first hearing, rejected by 
‘Trial Court-—Appeal, second—Interference by High 
` Court—Bengal Tenancy Act (VIII of 1885), s. 50— 
` Landlord and tenant—Rent, enhancement of, suit for— 
' Variation in rent, explanation of—Burden of proof— 
+ Presumption, rebuttal of. 
Z. The High Court will not in second appeal interfere 
with the order of a Trial Court refusing to admit a 
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document in evidence which was not produced at the ` 
first hearing of the suit in accordance with the provi- 
sions of r. 1 of O. XIII of the O. P. O., where no reason 
is shown for the non-production of the document at 
such hearing. [p. 602, col. 2.] 

Where in a suit for enhancement of rent it appears 
that there has been a variation in the amount of rent 
paid by the tenant the burdenis on the tenant to 
explain why there has been such variation and if he 
cannot give any satisfactory explanation the inference 
would be that there has been a change inthe rate of 
rent and the presumption arising under s. 50 of the 
Bengal Tenancy Act would be rebutted. [p. 603, col. 1.] 


Appeals against the decrees of the Addi- 
tional District Judge, Dinajpur, dated the 
13th February 1922, affirming that of the 
Mansi, Raigunj, dated the 15th January 
1921. l 

Dr. D. N. Mitter (with him Babu Satindra 
Nath Mukerjee), for the Appellant. ©. 

Babu Bimal Chandra Das Gupta, for the 
Respondent. 

JUDGMENT.—These four appeals arise 
out of four suits for enhancement of rent of 
an occupancy holding, The Trial Court 
held that there was no ground for en- 
hancement and refused the. enhancement 
and this finding was upheld in appeal. 

In the appeals before us one point has 
been taken namely. that the plaintiff was 
not allowed to put in evidence certain 


collection papers. Admittedly these papers 


were not filed in the First Court at the first 
hearing. Order XIL, r. 1 of the O.P. C., 
provides. “The parties or their Pleaders 


Shall produce at the first hearing of the 


suit all documentary evidence, etc.” As 
already stated these documents were not 
produced at the first hearing of,the suit. 
Order XIII, r. 2 of the ©. P. O., provides 
that, “no documentary evidence in the 
possession or power of any party which 
should have been but has not been produced 
in accordance with the requirements of 
r. 1 shall be- received at any subsequent 
stage of the proceedings unless good 
cause is shown to the satisfaction of the 
Court for the non-production thereof; 
and the Court receiving any such evidence 
shall record the reasons for so doing.” 

In this case the Court was not satisfied 
that there was good reason why these 
documents were not produced at the first 
hearing of the suit; and it is impossible 
for us in second appeal to interfere with 
the order of the Court rejecting those 
documents; because, no reason has been 
shown for thelr non-production at the 
time. With regard to this point which 
is common to all the appeals, therefore, I] 
decide against the plaintiff, The learned Ad- 
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ditional District Judge in dealing with the 
Appeal No. 1980states as follows :—“Jote in 
the name of Batashu, jama Rs. 6-11-113. 
Defendant proves rent at a uniform rate 
from 1305 to 1319. The plaintiff. proves 
a karcha Ex. 5 showing jama of Rs. 3-4-9} 
in 1298 and a countertoil Ex. A-4 for 1302 
showing jama of Rs. 6-9-74, The learn- 
ed Munsif has rejected these. I see no 
reason to do so. The karchas are, it is 
true, loose papers tied together but I have 
examined them carefully . One 

do not think that this alone is sufficient, he 
should show more definitely how this large 
change came about.” 

It seems to us that the learned Judge 
has wrongly placed the onus on the plaint- 
iff to explain the variations of rents. The 
onus on the contrary is on the tenants to 
explain why there had been this large 
variation of rent and if they could not 
give any satisfactory explanation the in- 
ference would be that there had heen 
a change in the rate of rent. As far as I 
understand the learned Judge’s judgment 
he does not suggest that this rent of 
Rs. 3-4-0 odd was for any other jama 
. than the jama the rent of which was 

allowed to be enhanced. 

We must, therefore, set aside the order of 
the learned Judge in so far as this appeal 
is concerned. The result is that we allow 
this appeal and send back the case to the 
lower Appellate Court in order that the 
learned Judge may re-hear the appeal con- 
sidering the case from the point of view 
indicated, viz., that the onus lies upon 
the tenants to explain why there has been 
a variation in the rent. They may ex- 
plain by showing that there has been a 
change in the area; but the onus is on 
the tenants; and if they-cannot explain 
it, the inference will be that there has 
been a change in the rate of rent and, 
therefore, the presumption has been re- 
butted. 

APPEALS Nos. 872, 873 anD 874 or 1923. 

With regard to these appeals nothing has 

been seriously pressed in support of them 
and, therefore, they are dismissed. 
- Appeal No. 873 is dismissed without 
costs as the respondent in this appeal does 
not appear and Appeals Nos. 872 and 874 
are dismissed with costs. 

In Appeal No. 1980 costs abide the result. 

- Second Appeal No. 1980 allowed; 
Case remanded. 
"Aodh Nos. 872, 873 and 874 dismissed, 


GHULAM SARWAR V. GĦULAM MUSTAFA, 
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LAHORE HIGH: COURT. 
Crvit Reviston No. 135 or 1925. 
May 14, 1925. 

Present :—Mr. Justice Abdul Raoof, 
GHULAM SARWAR AND OTHERS— 
DBEFEN a a 

TSUS é 
GHULAM MUSTAFA—Prairirr 
—RESPONDENT. 

Civil Procedure Code (Act Y of 1908), s. 115— 
Return of appeal for presentation to proper Couri--- 
Refusal to exercise jurisdiction-—Reviston— Provincial 
Small Cause Courts Act (IX of 1887), Sch. IT, Art. 35 
-—Joint trees, sale of—Suit for recovery of share— 
Small Cause Court, jurisdiction of. 

An application for revision lies against an order of 
a Court returning an appeal for presentation to the 
proper Court, and thus refusing to exercise jurisdic- 
tion. [p. 604, col. 1.] 

A suit for recovery of his share of the sale-price of 
trees by one joint owner against the other is cogniz- 
able by a Small Cause Court. Article 35 of Sch, IT to 
the Provincial Small Cause Courts Act has no appli: 
cation to such a suit. [ibid.] 


Revision against an order of the Senior 
Sub-Judge, Sialkot, dated the 6th Decem- 
ber 1924. 

Dr, Nand Lal, for the Petitioners. 

Choudhry Zafarulla Khan, for the Re- 
spondent. 

JUDGMENT.—The plaintiff and de- | 
fendants Nos. 1—4 being the sons of the 
same father owned certain land jointly. On 
a partition ith share was allotted to the 
plaintiff and “3ths to defendants Nos. 1—4. 
As regards “the trees standing on the 
shamilat land the following provision was 
made i in the partition deed :— 

“Aur drakhtan har qism wage arazi shami- 
lat wa milkiyat mushtarikh rahenge.” 

Defendant No. 1 sold certain trees to de- 
fendant No. 5and some other purchasers. 
The present suit was instituted by the 
plaintiff on the allegation that Rs. 800 had 
been realized by defendant No. 1 by the 
sale of the trees and that the plaintiff was 
entitled to Rs. 200 being the ith share of 
the money realized. The suit was resisted 
on various grounds, but eventually a decree 
was passed in favour of the plaintiff for the 
amount claimed, the decree being ex parte 
against defendants other than defendant 
No.l and Gulam Hussain. Defendant No. 
5 was released from liability. 

Defendants Nos. 1—4 appealed against 
the decree of the Trial Court which came up 
for hearing before Mr. Sita Ram, Senior Sub- 
ordinate Judge, Sialkot. A preliminary ob- 
jection was taken before him to the effect that 
the suit not being of the nature of the 
suits cognizable by a Court of Small Causes 
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the . Senior Subordinate Judge had no 
jurisdiction to entertain and decide the 
appeal. This objection was accepted by 
the learned Senior Subordinate Judge and 
the memorandum of appeal was returned 
on the 6th December, 1924, to be presented 
to the Distritt Judge. It was in fact pre- 
sented tohim on the same date, 7. e., the 
6th of December, 1924, and the appeal was 
decided on the 5th of March 1925. 

The present petition for revision was 
made against the order of the Senior Sub- 
ordinate Judge returning the memorandum 
of appeal. At the hearing a preliminary 
objection is taken by Mr. Zafarulla Khan 
that the order returning the memorandum 
of appeal to be presented to the Dis- 
trict Judge being an interlocutory order a 
petition for revision cannot be entertained 
and that inasmuch as the petitioners can 
appeal against the decision of the District 
Judge and can raise the question of 
jurisdiction in that appeal this Court ought 
not to entertain the present petition for 
revision. In support of his first contention 
Mr. Zafarulla Khan has relied upon 
various rulings in which an order as- 
suming jurisdiction had been treated as an 
interlocutory order and a petition for re- 
vision had been held to be incompetent. 
Not asingle case, has been cited wherein 
an application for revision against, an order 
returning a plaint and thusrefusing to exer- 
cise jurisdiction. has been held not to be 
revisable. I accordingly disallow the pre- 
liminary objection. . 

As regards the merits the examination 
of the plaint clearly shows that the suit was 
of the nature cognizable by a Court of 
Small Causes. Defendant No. 1 having 
sold certain trees belonging jointly to him 
and the plaintiff this suit was instituted 
for the recovery of plaintiffs’ share. Article 
85 of the Second Schedule to the Small 
Cause Courts Act has no application to such 
a suit. The learned Senior Subordinate 
Judge had jurisdiction to try the appeal and 
the memorandum of appeal was wrongly 
returned by him. 

I accordingly accept this petition for re- 
vision and setting aside the order of the 
Senior Subordinate Judge returning the 
memorandum of appeal, direct that it be 
now received and the appeal be decided 
according to law. Costs will abide the 
result. 


N, H. Revision accepted. 


MOTILAL GOPALDAS Y. KRISHNABAI GOPALRAO, 
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BOMBAY HIGH COURT. 
Civin EXTRAORDINARY APPLICATION 
- No. 32 oF 1924. 
July 2, 1925. 

Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee, 
MOTILAL GOPALDAS SHET— 
APPLIOANT 
VETSUS 

KRISHNABAI GOPALRAO GARU 

— OPPONENT, 

Bombay Pleaders Act (XVII of 1920), ss. 17, 19— 
Pleader and client—Death of Pleader pending proceed- 
ing—Fees, apportionment of. 

By virtue of the provisions of sub-ss. (2) and (3) of 
s. 19 of the Bombay Pleaders. Act, in the absence of 
any special agreement, a Pleader is not entitled to 
receive fees allowed on taxation between himself and 
his clients for his services until the final decree or 
order in the proceeding is passed. Ifa Pleader dies 
before such final decree or order is passed or for any 
reason the engagement of his services by his clients is 
put an end to then the Pleader will only be entitled 
to ask the Court to award him proportionate fees on 
the basis of a quantwm meruit. The Court in assess- 
ing the quantum meruit might be guided by the .per- 
centages laid down by law for the regulation of costs 
between party and party but isnot bound -to adopt 
that guide where the circumstances_of the case would 
render it unjust to do so. [p. 605, cols, 1 & 2.] 

Application against a decree of the 
First Class Subordinate Judge at Dhulia, 
in Small Cause Suit No. 749 of 1922. 

Mr. M. V. Bhat, for the Applicant. 

Mr. P. B. Shingne, for the Opponent. 


JUDGMENT.—This suit was filed by 
the adopted son of the late Mr. Gopal Bal- 
vant Garud to recover certain fees due to his 
father, who carried on the profession of a 
Pleader. The original plaintiff having died, 
the suit was continued by his mother. In 
the present application we are only con- 
cerned with an item of Rs. 109 debited in 
Mr. Garud’s account on June 16, 1920, for 
his fees in Appeal No. 103 of 1920. The 
defendant admitted that he had engaged 
Mr. Garud in that appeal to appear ‘for 
him, and that he had put in his vakil- 
patra in that appeal, but defendant denies 
his liability to pay Rs. 109 as Mr. Garud . 
died before conducting the appeal. The 
Judge said:— i 

“This contention is obviously not ten- 
able. Having made his appearance for the 
defendant in the appeal, Mr. Garud was 
entitled to get his legal fees. It was-no 
fault of his that pe died before the appeal’ 
was heard, and the defendant cannot escape 
from that liability simply because he had 
to incur further expense by engaging an- 
other Pleader,” 
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That finding could only be correct if it 
could be said that a Pleader as soon as he 
has been retained, and has filed his vakil- 
patra, becomes thereby-entitled to recover 
the whole of his fees which are payable 
for his services until the final decree is 
passed. There is no support for such a 
proposition in the Bombay Pleaders Act, 

Under s. 17 of the Act: 

“Any party employing a Pleader may 
settle with him by private agreement the 
terms of his engagement and the fee to be 
paid to him for his professional services.” 

It is not suggested in this case that the 
defendant entered into any private agree- 
ment with Mr. Garud. . 

By s. 19, sub-s, (2): 4 

“Where no fes has been settled under 
s. 17, the Pleader shall be entitled to receive 
from his client a fee computed in accord- 
ance with the rules in Sch, III, and any 
further fees which may be allowed on taxa- 
tion between Pleader and client in pursu- 
ance of any rules made in this behalf by 
the High Court.” | 

Under sub-s. (3): 

“The fee which a Pleader is entitled to 
receive from his client when computed in 
accordance with the rules in Sch. ITI, and 
except when otherwise agreed between the 
Pleader and the client, the fee which a 
Pleader is entitled to receive under sub-s. 
(1), is payable in respect of the Pleader's 
services until the final decree or order in 
the proceeding is passed.” 

In the absence then. of any special agree- 
ment, a Pleader shall.not be entitled to 
receive fees allowed on taxation between 
himself and his client for his services until 
the final decree or order in the proceeding is 
passed. If a Pleader dies before such final 
decree or order is passed, or for any reason 


the engagement of his services by his client 


is put an end to, then the Pleader will 
only be entitled to'ask the Court to award 
him certain proportionate fees on the basis 
of a quantum meruit. 

In Keshav Govind Joshi v. Jamsetji 
Cursetji (1), the plaintiff was a Pleader who 
had appeared for the defendant in certain 
proceedings up to a certain stage. Not 
being paid any fees for his services, he 
sued the defendant. It was held by the 
High Court that the Pleader, in.-the absence 
of an agreement, was entitled to a quantum 
‘ meruit, The Courtin assessing the quan- 


(1) 12 B, 557; 6 Ind. Dec. (x, s.) 855, 
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tum meruit might hé guided by the per- 
centages laid down by law for the regula- 
tion of costs between party and party, 
but was not bound to adopt that 
guide where circumstances of the case 
would render it unjust to do so, 

The question is then what is the 
proper remuneration in the circumstances 
of the case, which would have been paid to 
Mr. Garud, if the engagement of his services 
had terminated without his doing anything 
further than what was done in this case, 
namely, the filing of the vakilpatra and 
entering. the appearance of his client in 
the appeal. It is not suggested that Mr. 
Garud did anything more than that, as 
the appeal was not ready for hearing and 
did not come on- for hearing till four 
months later. We think that on a quantum 
meruit the sum of Rs. 10 would be suffi- 
cient remuneration for such services. The 
order of the Subordinate Judge then must. 
be amended by allowing the plaintiff with 
regard to that item of Rs. 109, Rs. 10 only. 
The applicant will be entitled now to the 
costs of the Rule. 


Z. K. Rule made abeotute, 


pa gp ` 


MADRAS HIGH COURT. 
Second Civiu APPEAL No, 750 oF 1922, 
Civit Revision PETITION No, 442 or 1923 

AND 

Crvit MISCELLANEOUS Perition No. 258 . 

oF 1923. 

February 14, 1925. 
Present:—Mr. Justice Phillips. 
In S. A. No, 750 or 1922. 

METTA RAMBHATLU—Derenpant No, 3— 

APPELLANT 


versus 
METTA ANNIAHBHATLU AND OTHERS 
—PLAINTi#F3 AND DEFENDANTS Nos. 1 anp 2 
—-RESPONDENTS 
In C. R. P. No. 442 or 1923 AND 

In C. M. P. No. 258 or 1923. 
METTA ANNIAH BHATLU AND OTHERS—- 

PLAINTIFFS—PETITIONERS i 


VeETSUS 
METTA JOGI BHATLU AND OTHERS— 
DEFEN DANTS—RESPONDENTS. 
Specific Relief.Act (I of 1877), s. 21--Contract for 
sale of immoveable property, breach of—Provision for 


damages on default, effect of—Specific performance, 
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right to—Extension of time for payment—Power of 
Court. 

Where a contract forthe sale of immoveable pro- 
perty provided for payment of damages in default of 
performance, whether by the vendor or the vendee, but 
it appeared that the provision for payment of damages 
could not be treated otherwise than as one for 
furnishing security for performance of the con- 
tract : . A 

Held, that the breach of contract to sell could not be 
adequately relieved by compensation in money and a 
décree for specific performance was the appropriate 
relief, [p. 606, col. 2.] 

“The Gourt which actually passes a decree for 
specific performance, whether it is the Trial Court or 
the Court of Appeal, has power to make any stipula- 
tions it thinks fit with reference to the performance 
including the power to extend the time fixed for pay- 
ment of the purchase-money by a party. [p. 607, col. i) 

In considering whether extension oftime shoul 
be granted, the delay need not be explained so 
minutely in a case of this sort as under the Limita- 
tion Act where it is sought to excuse a bar of limita- 
tion, but must be looked at more leniently. [p. 607, 
col. 1. 

he it appeared that the plaintiff was not aware 
of the provisions of the decree until the time for 
payment had passed, and that the main cause of the 
delay was the inordinate time taken by the Court in 

ranting a copy of its decree: : 

Held, that the delay should be excused and the time 
for payment extended. [p. 607,col. 2.] < 


In S. A. No. 750 or 1922. 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Vizagapatam, in A. S. No. 380 of 1921 (A. 
S. No, 250 of 1920, on the file of the Dis- 
trict Court), preferred against that of 
the Court of the District Munsif, Rajam, 
in Original Suit No. 253 of 1919. 


In C. R. P. No. 442 or 1923. 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise the 
order of the Court of the Additional Sub- 
ordinate Judge, Vizagapatam, in I. A. Nos. 
34 and 56 of 1922, in A. S. No. 380 of 


1921 (O. S. No. 253 of 1919 on the file of. 


the Court of the District Munsif, Rajam). 


In OC. M. P. No. 258 or 1923. 

Petition praying that in the circumstances 
stated in the affidavit filed therewith, the 
High Court will be pleased to direct that 
the: time for payment of, the balance of 
the purchase-money may be extended till 
three months after the disposal of this 
petition in Second Appeal No. 750 of 1922 
(A. S. No. 380 of 1921 on the file of the 
Court of the Additional Subordinate Judge, 
Vizagapatam). 

Mr. B. Satyanarayana, for the Appellant. 
- Mr. Y. Suryanarayana, for the Respond- 


ents, 
b 


RAMBHATLE V. ANNIAHBHATLU. 
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. JUDGMENT. 
In S. A. No. 750 or 1922. : 
This isan appeal by the 3rd defendant 
against the decree for specific performance 
of a contract of sale entered into by defend- 
ants Nos. 1 and 2in favour of the plaint- 
iffs. It has been found that the contract 
was a valid contract and that the 3rd de- 
fendant (appellant) purchased property 
from defendants Nos. land 2 with notice 
of the contract. The only question argued 
in the appeal is that the contract is not 
one of which performance can be enforced 
by virtue of s. 21 of the Specific Reliéf 
Act I of 1877, because it is a contract for 
the non-performance of which compensa- 
tionin money is an adequate relief. Under 
s. 12 of the Act “unless and until the 
contrary is proved, the Court shall pre- 
sume that a breach of a contract to transfer 
immoveable property cannot be adequately 
relieved by compensation in money.” This 
rule would prima facie apply here, but it 
is argued that, as there is a condition in, 
the contract for the payment of damages in 
default of performance whether by the 
vendor or by the vendee, it must be held 
that the parties considered that the enforce- 
ment of these damages would be adequate 
in case the contract is not performed.’ Sq 
far as the default on the purchaser's side 
in eoncerned, itis not suggested that the 
provisions for default can be treated other- 
wise than as furnishing security for -per- 
formance. Thereis really nothing to show 
that the clause with reference to the dé 
fault on the part of the vendor was for 
any other purpose. It is suggested that as 
the amount fixed as damages was high, 
such damages must be deemed to be ade- 
quate relief, but as the amount is only 
Rs. 37-8-0 it does not seem to me a tenable 
contention. There are no other circum-. 
stances to prove that in this case money 
compensation is adequate. Consequently 
this plea.must be rejected. The second 

appeal is dismissed with costs, 





In C. R. P. No. 442 or 1923 AND 

f C. M. P. No. 258 or 1923. D 

Before the appeal was filed, the plaint- 
iff failed to deposit money in accordancé 
with the decree of the lower Appellate 
Court, and” it has been held by that Court 
that it had noepower to alter its order 
giving three months’ time for the payment 
and it dismissed the petition, putin by 
the plaintiff for extension of time and also 
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the petition put in for amendment of the 
decree.. The plaintiff has filed a civil 
revision petition against this order and 
-has also put in a petition in this Court 
asking for extension of time to be granted 
in case the second appeal is dismissed. 
Se far as the revision petition is con- 
cerned it appears to me that in accordance 
with the principles laid down in Abdul 
Shaker Sahib v. Abdul Rahiman Sahib (1), 
the lower Court bad power to extend the 
time. It is argued that that decision 
relates only to the order of an original 
Court, but asitis based on the fact that 
an order for specific performance of this 
nature is in the nature of a preliminary 
decree and that the Court does retain 
‘power to make any stipulation it thinks 
fit with reference to the performance, I 
think that the power must rest in the Court 
which actually passes the order for speci- 
fic performance and the language of the 
judgments in the case support this view— 
both the judgments of the late learned 
‘Chief Justice and Wallace, J. From the 
fact that the Subordinate Judge dismissed 
the plaintiff's petition without making any 
order as to costs, it would appear that he 
‘thought that there was ground for extend- 
ing. time, but that because it was not com- 
petent to review its own order, the request 
‘could not be granted. In considering 
whether time should be granted, it has to 
be remembered that the delay need not 
be explained so minutely in a case of this 
‘sort asin a case for instance, under the 
‘Limitation Act where it is sought to excuse 
a bar of limitation. In the latter the appli- 
cant is seeking to revive a right which 
he has lost and it is necessary for him 
.to show that he has not lost it by his 
negligence. Here it is a question of 
destroying a* right which plaintiff had 
‘to enforce under a contract and it does 
not necessarily follow that because he has 
been guilty of some delay in enforcing 
the contract, that that fact alone should 
deprive him ofa right which undoubtedly is 
his. Consequently 1 think that the delay in 
such a case should be looked at more lenient- 
_ly than in acase of limitation. In the present 
case the plaintiff states that he was not aware 
of the provisions in the decree until the time 
for payment had passed, and if that is so, 
there were very good reasons for his not 


(1) 72 Ind. Cas. 868; 44 M. L. J. 107; (1923) M. 
nial 1; 17 L. W, 216; (1928) A. T. R. (ML) 284; 46 M. 
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making the payment in time. The main cause 
for the delay appears to be the inordinate time 
taken by the lower Appellate Court in grant- 
ing a copy of its decree. The copy was 
applied for on the 14th October 1921 and the 
copy was not ready until the dth January 
1922; and for other reasons the plaintiff did 
not receive the copy till the 17th J: anuary. 
It is this delay by the officers of the Court 
that has been mainly responsible for the 
delay. I think that it should be excused, 
and consequently I order that the time for ` 
payment be extended till the date on which 
the plaintiff deposited money, or if the 
deposit has been withdrawn till one mont 
from this date. ; 
I pass no orderas to costs of the revision 
petition. 
v. N. V. 
Z. K. 


Appeal dismissed, 
Petition allowed. 
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PRIVY COUNCIL. 
APPEAL FROM THE CaLcurra Hic Court, ` 
July 7, 1925, . 
Present:—Lord Phillimore, Lord Carson 
__ and Bir John Edge. - 
Rajah BHUPENDRA NARAYAN 
SINGH APPELLANT 
VETSUS s 
NARAPAT SINGH—RESPONDENT. | 

Bengal Village Chaukidari Act (VI of 1870), 8. 1— 
Putni lease—Resumption and transfer of chaukidari 
chakran lands to zemindar—Putnidar, whether en- 
titled to possession—Additional rent, whether payable, 

A putni grant by a zemindar of his interest in 
lands includes his interest in chaukidari chakran 
lands within the boundaries ofthe grant, and upon 
these being resumed and transferred to the zemindar 
under Bengal Village Chaukidari Act, the putnidar 
holding from him is entitled under s. 51 of that 
Act to obtain their possession: But the zemindar 
is entitled to obtain additional rent from the putnidar 
in respect of such lands. [p. 609, col. 1.] | 

Hari Narain Majumdar v. Mukand Lal Mundal,-4 
C. W. N. 8l4 and Ranjit Singh v. Maharaj Bahadur 
Singh, 48 Ind. Cas. 262; 46 0, 173: 45 L A. 162- 16 A 
L. J. $64; 25 M. L. T. 8; 290. L. J. 193; 21 Bom. L 
R. 906; 10 L. W. 83; 35 M. L. J. 728; 23 O. W. N. 198: 
1U.P.L. R. (P. C.) 23 (P.O), approved. > 

Bejoy Chand v. Krishna Chandra, 66 Ind. Cas. 357; 
34 C. L. J. 275; (1922) A. I. R. (C.) 281 and Ranjit 
Singh v. Kali Dasi Debi, 40 Ind. Cas 981; 44 C. 841; 


-44 1. A. 117; 21 C. W. N. 609; 32 M. L, J. 535: 15 A, L. 


J. 390; 250. L. J. 499; 19 Bom. L. R. 462- 
W. N. 459;6 L. W. 10l; 2 P.E, w MENA v T 
s PORR i E 

ppeal against a judgment and decrees 
of the High Court at Calcutta (Greaves and 
Ghose, JJ.), dated the 27th February 
1922, and printed in 67 Ind. Cas, 440, reverss 


pizi 
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ing those of the District Judge, Birbhum, 
:dated the 13th September 1919, which con- 
firmed those of the Munsif, First Court, at 
Rampushat, dated the 30th September 1910. 

Messrs. G. R. Lowndes and B. Dube, for 
‘the Appellant. 

Messrs. Ia De Gruyther and R. H. Hodge, 
for the Respondent. 

; JUDGMENT. 

Lord Carson.—tThis is a consolidated 
appeal by special leave from one judgment 
‘and 18 decrees dated the 27th February, 
1922, of the High Court of Judicature at 
Fort William in Bengal. Each of the 18 
decrees though relating to a distinct 
subject-matter, raises the same question for 
decision. Each suit was a suit to recover 
possession from the defendant (who is the 
present appellant) the zemindar of certain 
villages in putni settlement of chaukidart 
chakran lands which had been resumed by 
the Government under the provisions of 
Bengal Act VI of 1870, and were transferred 
to the zemindar subject to the payment of 
rent assessed on the lands in accordance 
with s. 51 of the Act. The plaintiffs 
(respondents) alleged that by a pottah dated 
13th November, 1853, the predecessors- 
in-title of the appéllant zemindar granted 
five villages in putni settlement at the 
annual rent of Rs. 4,589 to one Krishna 
Chandra, from whom the plaintiffs derived 
title. It was further alleged by the plaint- 
iffs, and it is not now in dispute that at the 
time of the putni settlement there were 
certain lands in every village which were 
‘chaukidart chakaran lands,and were held 
and enjoyed by the chaukidars in lieu of 
their salaries, and that such lands which 
had been transferred as aforesaid by the 
Collector form part of the lands of the 
putnidar under the said pottah of 13th 
November, 1853. The appellant, on the 
other hand, denied that under the terms of 
the said pottah the plaintiffs had any title 
to the chaukidari chakran lands released 
by the Government, and that in any event 
the plaintifis were ‘not entitled to get 
possession thereof without paying some 
rent in addition to the annual rent of 
Rs. 4,589 fixed in the pottah. 

All the suits were tried by the Munsif of 
Rampurhat, who by his judgment dated 
30th September 1910, held that the disputed 
property was included in putni settlement, 
and that the plaintiffs were entitled to 
ebtain khas or actual possession of the 
lands in suit, but that they could not do 
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so without paying an additional rent to the 
zemindar and he concluded his judgment 
in the following terms :— 

“The plaintiffs’ putni lease appears to cover 
all the lands within the boundaries of the 
mahals, but the profits of the choukidari 
lands were not taken into account in 
determining the rent payable by the 
putnidar. The plaintiffs must be held to 
pay ahigheramount for the resumed lands 
than that which has been assessed for 
chaukidari purposes on these lands by the 
Collector as by the resumption the lands 
were enfranchised and the putnidars would 
get the land free from the burden of the 
public service. The principle has been laid 
down in Hari Narain Majumdar v. Mukand 
Lal Mandal (1), the putnidar is bound to pay 
to the zemindar such a rent for these lands as 
corresponds to the proportion betweén the 
gross collection and the putni rent formerly 
payable by him.” 

On an appeal and cross-appeal to the 
District Judge of Birbhum the decree and 
order of the Munsif was by a judgment 
of 13th September 1919, affirmed. The 
plaintiff, now respondent, appealed to tha 
High Court of Judicature against so much 
of the orderas adjudged that the plaintiff 


‘should pay to the defendant No. 1 such 


increased putni rent over the doul jumma 
as may be proportionate to the increase of 
the present collection over what it had been 
at the time at which the putni mahal was 
created. The learned Judges of the High 
Court allowed the appeals of the plaintiff 
and made decrees setting aside that part of 
the decision of the District Judge which 
declared the zemindar entitled to obtain 
additional rents from the plaintiff, and the 
only question to be considered on the 
present appeal by the appellant zemindar 
against the saidorder is as to whether such 
increased rent is oris not payable. It has 
not been disputed, and indeed it was so 
stated by the judgment of the High Court 
that by a long series of decisions the 
zemindar’s right to a share of the rents and 
profits in addition to the amount payable 
to the chaukidart fund under the provi- 
sions of Act VI of 1870 was established :— 

“These decisions”, say the learned Judges, 
“have recently been considered and followed 
in the case of Bejoy Chand v, Krishna 
Chandra (2) which was decided in Decem- 

d) 40. W.N. 81h, 

@)68 Ind. Cas. 357; 34 O.L. J. 275; (1929) A. L Re 
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ber, 1920, and no useful purpose would, we 
` think, be served by going through them 
. again, They undoubtedly do support the 
contention urged beforeuson behalf of 
the zemindar respondent and it is useless 
to suggest that they are in the main 
distinguishable from the cases before us.” 

The learned Judges, however, held that 
the series of decisions laying. down this 
principle could no longer be supported 
having regard to the decisions of this 


Board in two cases, viz., Ranjit Singh v.° 


Kali Dasi Debi (8) and Ranjit Singh v. 
Maharaj Bahadur Singh (4). Their Lord- 
ships cannot agree with the Appellate 
Court that either of the cases referred to 
has the effect attributed to it by the learned 
Judges. In the first of these cases where 
it is to be observed the order was in 
substantially the same form asin the present 
case, all that this Board decided was that a 
putni grant by azemindar of his interest 
in lands includes his interest in chaukidari 
chakran lands within the boundaries of 
the grant, and that upon their being 
resumed and transferred to the zemindar 
under the Bengal Act VI of 1870, the putni- 
dar or darputnidar holding from him is 
entitled under s. 51 of that Act to possession. 
The putnidar did not in that case challenge 
the validity of so much of the arder appealed 
from as rendered the decrees for possession 
subject to the fixing of afairand reasonable 
assessment. In giving the judgment of the 
Board, Lord Parker of Waddington added: 
“It is a satisfaction to find that the view 
above expressed is that hitherto universally 
adopted in the Indian Courts.” 

In the second of the above-mentioned 
cases referred. to by the Judges of the 
Appellate Court, the only point decided 
was that upon the transfer of chawkidari 
chakran lands situated within the villages 
to the zemindar an action by the putnidars 
for declarations that such lands formed 
parcel of the putni mahal, and that they 
were entitled to a settlement and khas 
possession was not an action for specific 
performance of contract within Art. 113 of 
Sch, II of the Indian Limitation Act, 1877, 
but a suit for possession of immoveable 


(3) 40 Ind. Cas. 981; 4£ C. 841; 44 I. A. 117; 210. W. 
N. 609; 32M. L. J. 565; 15 A. L. J. 39025 C. L. J. 499; 
19 Bom. L. R. 462; (1917) M. W. N. 459; 6 L. W. 101: 
2P_L.W 1; 22M. L. T. 489 (PG). 

(4) 48 Ind. Cas. 262; 46 C. 173; 451. A. 162; 16 A. L. 
J, 96t: 25 M. L. T. 8; 29 ©. L. J. 193; 21 Bom. L. R. 
506; 10 L. W. 83; 35 M. L. J. 728; 23 ©. W, N. 198; 1 
U, P, L. R, (P, ©) 23 (P, C). 
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property within Art, 114. Their Lordships 
can find nothing in the judgment in any 
wise affecting the point raised upon the 
present appeal. The Board has examined 
the record in that case, and it is to be 
observed that the order appealed from as 
in the former case, recognised the right of 
the zemindar to have a rent fixed for the 
chaukidart chakran lands in question, and 
that this part`of the order was not question- 
ed or appealed from in the case before the 
Board, and the judgment appealed from was 
intheir Lordships’ opinion correct. 

In a case decided by the High Court of 
Caleutta in 1924 Pryambada Debi v. Monohar 
Mukhopadhya (5), the learned Judges refused 
to follow the decision appealed from in the 
present case, holding.that the Appellate 
Court had misread or had not appreciated 
the two judgments of the Privy Council on 
which they had based their decisions. 
Their Lordships agree with this view, and 
are of opinion that the Court below was in 
error in holding that the cases referred to 
before the Privy Council made any change 
in the law as to the right of the zemindar 
to have a rent fixed under the circumstances 
existing in present case, It was, however, 
argued in the present case before the Board 
that under s. 51 of Act VI of 1870 the 
putnidar is entitled to hold the lands rent 
free, or without paying additional rent for 
them. Their Lordships cannot accept this 
view. The peculiar character of chaukidari 
chakran lands, and how they came to be 
included, without paying rent, in the 
various putni pottas, as is‘found in tha. 
present case, has been frequently discussed 
before the Board as in the cases referred to 
and others and as Lord Buckmaster says in 
Ranjit Singh v. Maharaj Bahadur Singh 

“Tt does not follow that because the 
rights originally arose by virtue of a grant 
declared to be a contract within the mean- 
ing of s. 51 they are, therefore, rights, con- 
tractual in the sense that contract by its - 
terms creates and regulates the personal 
obligations and duties of the grantor in the 
circumstances that have arisen. At the 
time when the putni grants were made 
the resumption of the chaukidart chakran 
lands was not even contemplated and 
the grant necessarily contains no reference 
whatever to the circumstances that would 
arise and the relationships that would exist, 

(6) 86 Ind, Cas. 781; 29 O, W, N, 328; (1925) A, I. R, 
(C.) G51; 52 ©. 576, 


‘authorities commencing as 
‘ the year i909 which have established the 
right of the zemindar to have an additional 
‘rent fixed for such lands, 
- Lordships overlook the fact that in the 


“aside the order of dismissal. 
_ of the order dismissing. his suit. 


. an application under O. IX, r. 9 of the 


| 
| 
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-in the event of the Government resuming 


possession.’ 

Their Lordships, therefore, see no reason 
for interfering with the long series of 
far back as 


nor can their 


cases already referred to before this Board 


. no exception was taken by the puinidar to 


the fixing of such rents .as a condition of 


: being put into possession. 


Their Lordships are, therefore, of opinion 


. that this appeal, should be allowed, that the 
. decrees appealed from should be set aside, 

: except so far as they confirm the decrees 
_of the lower Appellate Court, and that such 
| last mentioned decrees should be -restored. 


The: respondent! should pay the costs of 


. this appeal and of the appeals in the High 


Court. Their | Lordships will humbly 


Wus His Majesty accordingly. 


Appeal allowed. 
Solicitors for the Appellant:—Messrs. Box 
o 
Solicitors for'the Respondent: —Messrs. 


~" Gush, Phillips &'Co. 


! 
BOMBAY HIGH COURT. 
JMVIL EXTRAORDINARY APPLICATION 
Nol 229 or 1924. 
June 26, 1925. 
Present:—Sir Norman Macleod, 


l Kr., Chief Justice, and Mr. Justice Coyajee, 


MAHADEO; GOVIND WADKAR— 
Poe 


LAKSHMINARAYAN RAMNATH 
MARWADI—OpponENT. 

Civil Procedure Code (Act V of 1908), O. IX, rr. 8, 9, 
O. XLVII, r. 1—Limitation Act (1X of 1908), s. é, Sch. 
I, Art. 168—Dismissal of suit for default—Review, 
whether lies-—-A pplication for restoration—Limitation 


' —Delay, whether can be excused. 


The only remedy ‘open to a party whose suit has 


` been dismissed for default under O: IX, r.8, of the 


9of the Order to set 
It isnot open to him 
O. XLVII of the Code fora review 
ip 611, col. 1] 

Section 5 of the Limitation Act is not applicable to 
C. P. O. to set 
aside an order dismissing a suit for default and a 
Court has therefore, no jurisdiction to admit an 

| : 


©. P. C. isto apply under r. 


to apply under r. 1, 


MAHADEO Govinb v. LAXSMMINARYAN. 
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application under r. 9 on the ground that the appli- 


cant had sufficient cause for not preferring his appli- 
cation within the time prescribed. [p. 610, col. 2.] 


Application against a decision of the 
Subordinate J udg ge at Mahad, in Muscebene: 
ous Application No. 62 of 1922. 

Mr. V. B. Virkar, for the Petitioner. 


JUDGMENT.—This is an application 
under s, 115, C. P, C. The opponent 
having filed Suit No. 139 of 1921, in the 
Court of the Second Class Subordinate 
Judge at Mahad, the suit was dismissed for 
default under O. IX, r. 8, C. P. O., on Octo- 
ber 30, 1922. He was; ‘then entitled under r. 9 
to apply for an order to set the dismissal 
aside, and if he could satisfy the Court 
that there was sufficient cause for his non- 
appearance when the suit was called on 
for hearing, the Court could make an 
order setting aside the dismissal. But 
under Art. 163 of the Indian Limita- . 
tion Act, the period of limitation for mak- 
ing such an application underr. 9 is thirty 
days. The opponent made his application 
on the 31st day, and was, therefore, clearly 
out of time. Section 5 of the Indian 
Limitation Act has not been made dpplic- 
able by any enactment or rule ‘to an 
application under O. IX, r. 9, and, there- 
fore, the Gourt had no jurisdiction to 
admit the application on the ground that 
the opponent had sufficient cause for not. 
preferring his application’ within the time 
prescribed. The Judge, however, said:— 

“The question is whether the delay can 
be excused within the Court’s discretion. 
The applicant is not to be blamed for send- 
ing the papers duly signed to-his friend 
who was in business here. There is no neg- 
ligence attributable to him on that score. If 
the mistake arose it arose with the mis- 
taken view of that friend and hence I think 
the delay of one day should be excused 
properly in this case. Justice requires the 
exercise of discretion in that direction. 
To do otherwise would be clearly techni- 
cal. Further, if I were not to excuse the 
delay there is nothing to prevent me from 
treating these two applications as for re- 
view and in that case they are clearly in ` 
time. When a case is dismissed purely for 
a default the plaintiff has two remedies 
generally, viz., eone to apply to have the 
suit restored to file and the other is by 
way of review. The second course is clear- 
ly open to the plaintiff and the Court, 
and hence [do not think thatin the present 
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application the delay of one day should 
not be excused. I excuse the delay and I hold 
the application to be in time.” 

The argument discloses an unfortunate 
confusion of thought. If the Judge had 
said “I treat this application as one for 
review, and, therefore, pass an order set- 
ting aside the order of dismissal,” 
is possible he might have been justified 
in making such an order. But he treated 
the application as one made under O. IX, 
T. 9, and excused the delay which he had 

-ho power to do. If, as a matter of fact, 
the opponent was entitled to-apply for a 
review, we might not have been inclined to 
interfere with the decision of the Judge. 
But since the decision of the Privy Council 
in Chajju Ram v. Neki (1), we must take it 
that a plaintiff whose suit has been dis- 
missed for want of appearance under 
O. TX, r. 8, has no remedy by way of 
review, because the grounds on which a 
review can be granted are specified in 
O. XLVII, r. 1. The words “any other 
sufficient reason” in sub-s. (1)mean a reason 
sufficient on grounds atleast analogous to 
those specified in the rule. Now, the 
grounds specified in the rule are as fol- 
lows:—The discovery of new and import- 
ant matter or evidence, which, after the ex- 
ercise of due diligence, was “not within the 
party's knowledge, or could not be produced 
by him at the time when the decree was 
passed or order made, or on account of some 
mistake or error apparent on the face of the 
record. The fact that the opponent was ab- 
sent when the suit was called on, would not 


bea ground for review specified in O. XLVII,. 


r. 1, sub-r. (1), nor could it be a ground 
analogous to any of those specified in the 
rule, - 
It seems to us, therefore, that the only 
` remedy open to a party whose suit has been 
dismissed for default under O. IX, r. 8, is 
to apply under r. 9 to set aside the order of 
dismissal, and it is no longer open to him 
to apply for a review of the order under 
-O. XLV, r. 1. That being our opinion, it 
was not open to the Subordinate Judge ‘to 
entertain an application for review from the 
opponent, and as he had 
the Indian Limitation Act to excuse the 
delay he ought to have dismisséd the appli- 


(1) 72 Ind. Cas. 506; 49 I. A. 144; 24 Bom. L. R. 
1238; 30 M. L. T. 295; 26 O. W.N. 697; 41 P.L. R. 
(P. Å. ) 1922; 3 P. L. T. 435; (1922) A. L R. P. ©.) 112; 
16 L. wW. 37; 17P, W. R. 1922: 3 L. 127; 43 M. L. J. 

982; 4 U. P, T. R. (P. 0.) 99; 36 O, Ta, 4590, ©.). 
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then it ` 


no power under 


ae 

elt: 
cation, We must, therefore, make the Rule 
absolute with costs. 


Z. K. Rule made absolute: 


LAHORE HIGH COURT. 
MISCELLANEOUS First CIVIL APPEAL No. 283 
oF 1925. 

May 12, 1925. 


Present:—Mr. J ustice Abdul Raoof, 
Musammat CHANDRA WATI—DEFENDANT 
—APPELLANT 
versus 


JAGAN NATH SINGH AND 
OTHERS—PETLTIONERS— RESPONDENTS. 
` Guardians and Wards Act, (VIII of 1890), s. 12— 
Civil Procedure Code (Act V of 1908), O. ALI, r. I— 
Application for temporary custody of minor's property 


—Receiver, appointment of—Appeal, whether com- 
petent: 

Where an application is made to a Court for tem- 
porary custody of the próperty of a minor under s. 12 
of the Guardians and Wards Act, it may appoint a 

ardian temporarily. Another course open to the 
Gourt i is to appoint a Réceiver under the provisions - 
ofthe ©. P.C. When the Court adopts the latter 
course and appoints a Receiver’ the order is appeal- 
able. [p. 612, col. 2.] 


Miscellaneous first appeal against an 
order of the Senior Sub-Judge, Ambala, 
dated the 9th January 1925. 

Mr. Sardha Ram, for the Appellant, 

Messrs. Shamair Chand and Badri Dass, 
for the Respondents. 


JUDGMENT.—This is an appeal 
against an order appointing a Receiver tem- 
porarily. The’ facts giving rise to these 
proceedings may be briefly summarised as 
below :— 

One Jagadhar Mal had three sons, Jhan- 
doo Lal, Devi’ Chand and Joti Pershad, 
Jhandoo Mal had two sons, Ram Lal 
and Jagan NathSingh. Debi Chand’s son 
was Lachhmi Narain who had married two 
wives. By one wife he had two children, 
Mahabir Pershad a son and Musammat 
Ralla Wati a daughter. By his second wife 
Musammat Chandra Wati he had two sons 
Bal Kishan and Ram Kishan. Lachhmi 
Narain having ‘died in July 1924, Jagan 
Nath Singh, the son of Jhandoo Mal, made 
an application on the 23rd December 1924 
to the Court of the Senior Subordinate 
Judge at Ambala to. be appointed guardian 
of both the property and person of Mahabir 
Pershad and Musammat Ralla Wati, the 


612 ` 
children of Lachhmi Narain by his first 
wife who is admittedly dead. He also 
‘applied for the appointment of the guardian 
of the property of the children of Musammat 
Chandra Wati. The date fixed of the first 
hearing was the 13th February 1925. Before 
the arrival of that date Jagan Nath Singh 
made an application purporting to be ene 
under s. 12 of the Guardians and Wards 
Act asking the Court to appoint a Receiver 
to take possession of the property and 
shops belonging ‘to the deceased Lachhmi 
Narain and he suggested in that applica- 
tion that preferably he himself be oppoint- 
ed a Receiver.’ The Subordinate Judge 
made an adinterim order appointing Jagan 
Nath Singh Receiver of the property then 
and there. Thereupon Musammat Chandra 
Wati applied on the 15th January 1925 
asking the Court to withdraw- the order 
appointing Jagan Nath Singh temporarily 
a Receiver. In that application serious 
allegations were made against Jagan Nath 
Singh but the Court disposed it of sum- 
marily remarking ke fil hal main apnahukm 
muarkha 9 January 1925 men tarmeem 
karne ke liye taiyar nahin hua. The present 
appeal was lodged against the order of the 
9th January 1925. When this appeal came 
on for hearing Mr, Badri Dass, Counsel for 
Jagan Nath Singh raised a preliminary 
objection tothe effect that the order ap- 
pointing his client a Receiver was made 
under s. 12 ofthe Guardians and Wards Act 
and that no appeal was provided against 
such an orderunder any of the clauses of 
s: 47 of the Act. Mr. Sardha Ram the 
Jearned Counsel: for Musammat Chandra 
Wati, on the other hand, contended that 
the order appointing a Receiver was made 
under O. XL, r: 1 of the ©. P. C., and as 
such was appedlable under cl. (s) of r. 1 
of O. XLII of the C. P. In support of 
his contention he relied upon the decision 
In re Bat Jamnabai (1). An objection was 
taken in that case that in cases coming 
under the Guardians and Wards Act the 
Court had no power to appoint a Receiver. 
Mr. Justice Robertson held that by reason 
of-s. 141 of the O. P. C., the provisions of 
O. XL, r. 1 could be utilized for the pur- 
pose of appointing a Receiver. I agree 
in the view expressed by the learned Judge 
of the Bombay High Court and I hold that 
the Judge before whom the application 
for the appointment of a guardian was 


(1) H Ind, Cas, 554; 36 B. 20; 13 Bom, L. R, 487, 


CHANDRA WANT V. JAGAN NATH SINGH: 
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pending had power to appoint a Receiver 
according to the provisions of the C. P. C. 
Mr, Badri Dass, however, has contended 
that aright ofappeal is the creation ofa 
Statute and asno right of appeal against 
an order passed under s. 12 of the Guar- 
dians and Wards Act has been given this 
appeal is not competent. Section 12 of the 
Guardians and Wards Act empowers a 
Court “to make such an order for the tem- 
porary custody and protection of the person 
or property of the minoras it thinks proper.” 
The Court may appoint a guardian tem- 
porarily and another course open to the 
Court is to appoint a Receiver under the 


provisions of the O. P. C. If the Court 


chooses to appoint a Receiver it has power 
to do so according to the rules laid down 
under the C. P. C. Evidently the order in 
this case was made according to the provi- 
sions of that Code and it is clear that an 
appeal is allowed from an order appointing a 
Receiver. I, therefore, overrule the pre- 
liminary objection and proceed to dispose 
of the appeal on the merits. 

As regards the merits it is unnecessary 
to say much because on the face of it, it 
appears to me that it was highly improper 
to appoint Jagan Nath Singh the Receiver 
of the property of the minor. Jagan Nath 
Singh is himself the applicant for the 
guardianship. Serious objections have been 
raised as regards his past conduct and he 
as it were, ison his trialandit is yet. to 
be seen whether he is a fit person to be 
appointed a guardian, Musammat Chandra 
Wati in her application to the Court below 
has made certain allegations which, if true, 
would make Jagan Nath Singh wholly 
unfit for the position of a Receiver. It is 
not my intention to pre-judge the case of 
Jagan Nath Singh and it is quite possible 
that after a thorough inquiry the Court 
may consider that it is in the interest of 
the minors that Jagan Nath Singh should 
be appointed the guardian of the person 
and property of the minors. What I am 
concerned with at present is whether Jagan 
Nath Singh should have been appointed a 
Receiver in this case. Having regard to 
all the surrounding circumstancesI am 
clearly of opinionthat the Court has not 
acted properly in appointing Jagan Nath 
Singha Receivey, Iam not prepared to hold 


.at this stage that this is not a case where 


a Receiver should not be appointed. Pos- 
sibly the application of Jagan Nath Singh 
is quite bona fide and it may be in the ins 
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terest of the minors that a Receiver should 
be appointed in the case. 

J, therefore, accept the appeal and setting 
aside the order appointing Jagan Nath 
Singh as Receiver remand the case to the 
Court in order that it may on proper 
material come to a decision whether it is 
a fit case in which a Receiver should be ap- 
pointed. Costs will abide the result. 

N.H, Appeal accepted, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SgconpD OIVIL APPEAL No. 364 or 1924. 
August 26, 1925. 
Fresent:—Mr. Dalal, J. C. 
BUNYAD SINGH AND OTSERS—` 
DEFENDANTS—ÅPPELLANTS 
versus 
NAUBAT SINGH AND oTHERS— 


PLAINTIFFS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 60, 61, 62 
—Mortgages,  several—Redemption—Consolidation— 
Burden of proof. 

The principle established by ss. 60 and 62 of the 
Transfer of Property Act is that redemption of every 
separate mortgage should be permitted unless there 
is clear and unequivocal evidence to prove a contract 
between the parties to the contrary. There is a 
heavy burden cast on a mortgagee who wishes to 
prove a contract between him and the mortgagor to 
prevent such a redemption enjoined by law. [p. 614, 
cols, 1 & 2.] 

There is no authority for the proposition that a 
mortgagor not otherwise bound by contract, cannot 
redeem one or two or more mortgages held by his 
mortgagee over the same property without redeeming 
another or the others. If a mortgagee wishes to lend 
money or to make further advances on the term that 
one mortgage of the property shall not be redeemed 
until the money dueon another mortgage is paid he 
should effect that object by making it expressly 
part of his contract with the mortgagor. [p. 613, col. 2.] 

Second appeal against an order of the 
First Additional Subordinate Judge, Gonda, 
dated the 22nd May 1924, confirming that 
of the Munsif, Tarabganj, dated the 30th 
January 1924. 

Mr. Bisheshar Nath, for the Appellants. 

Mr. Niamat Ullah, for the Respondents. 


JUDGMENT.—The plaintiff-mort- 
gagor sued for redemption of hi8 usufruct- 
ary mortgage of 9th June 1832 and the 
defence was thatit could not be redeemed 
unless the money dus on a simple mort- 
gage of 23rd December 1886 was paid at 
the same time, Both the Subordinate 


BUNYAD SINGH Y, NAUBAT SINGH, 


GIRE 


Courts held that there was no consolidation 
of the twò mortgages and decreed the suit 
for redemption as prayed for in the plaint, 

In second appeal here itis argued that 
the terms of the second deed of 28rd 
December 1886 indicated a consolidation 
of that mortgage with the former mortgage, 
I think the principles to be observed in 
considering such a question are indicated 
in the case of Tajjo Bibi v. Bhagwan Prasad 
(1). The learned Chief Justice who was 
a party to that ruling is now one of their 
Lordships of the Privy Council. There the 
codification of the Transfer of Property 
Act of 1882 was explained. Their Lord- 
ships observed: “Section 61 of Act No. IV 
of 1882, it appears to us, was enacted with 
the object not of indicating that there 
might be some other restriction on the 
rights of a mortgagor, but of prohibit- 
ing the application of the principle of 
consolidation to this country, except where 
the parties had by contract agreed 
that such consolidation should take place" 
Their Lordships then explained how the 
doctrine of consolidation had been elaborat- 
ed in the Courts of Equity in England- 
and that the principle of tacking and con-, 
solidation was not applicable to India be- 
cause there was no analogy between the 
usufructuary mortgage in this country 
and the ordinary forms of mortgage with 
reference to which the English principle of. 
tacking and consolidation arose, They laid 
down the principle that there was no autho- 
rity for holding that in these provinces 
a mortgagor not otherwise bound by con- 
tract, cannot redeem one ortwo or more . 
mortgages held by his mortgagee over the 
same property without redeeming another 
or the others. If parties wish to lend their 
moneyormake further advanceson theterms 
that one mortgage of the property shall 
not be redeemed until the money due on 
another mortgage is paid they can easily 
effect that object by making it expressly 
part of their contract. 

The contract of consolidation, therefore, 
has to be strictly construed in the present 
case. What the mortgagor stated in the 
second mortgage was that he would pay the 
money borrowed under the second mortgage 
in 15} years according to the promise 
contained in the previous mortgage of 9th 
June 1882. He further promised to pay 
the money due on the second mortgage 


(1) 16 A. 295; A. W.N (1994) 93; 8 Ind. Dec, (x. s.) 
192. 
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when he paid the money due on the first 
mortgage. Finally the second deed was 
described as a rahen nama kotli, meaning a 
deed of further charge. - 

There can be no doubt that the second 
deed was by way ofa charge on the same 
property which had been previously mort- 
gaged under the usufructuary mortgage 
but the question which we are considering 
at present is a different one of consolidation., 
It is obvious thatthe mortgagor had. the 
privilege of paying off the second mortgage 
without paying the usufructuary mortgage. 
Under these circumstances the question will 
arise whether he was prevented from paying 
off the first mortgage without paying the 
usufructuary mortgage. Under the law 
enunciated in the Transfer of Property 
Act there are no limtiations for the re- 
demption of any one mortgage separately 
and limitation can only be devised by con- 
tract between the parties. In the present 
case there is no definite term in the second 
mortgage that the prior usufructuary mort- 
gage shall not be redeemed until the second 
mortgage is paid. In Bhartu v. Dalip (2), a 
Bench of the Allahabad High Court observ- 
ed at page 674* of the report: “The parties 
contemplated that the mortgagor should 
be at liberty to redeem the later mortgage 
on payment of the two sums secured by 
it, namely, Rs.1,500. If he was so at liberty 
to redeem that: mortgage at any time, 
there is no reason why he should be pre- 
cluded from redeeming the earlier mort- 
gage by payment of the amount secured 
by it. It may be that the parties intended 
- to consolidate the two mortgages but they 
have not expressed their intention with 


sufficient clearness so as to enable the Court . 


to say that they had done so and prevent 

full operation being given tothe provisions 

i ss. 60 and 62 of the Transfer of Property 
et.” ; < 

“In that decision also their Lordships of 
the Allahabad “High Court held that the 
provisions of ss. 60 and 62 as to redemption 
of any particular mortgage were imperative 
and a heavy burden was cast on the mort- 
gagee to prove any contract between him 
and the mortgagor to prevent sucha re- 
demption enjoined by law. 

‘In Abhat Narain v. Matu Prasad (3), 
Mr, Daniels (now Mr. Justice Daniels) had 
before him acase in which there wasa 

2 3A.L. J. 079; A. W.N. (1908) 278. 

3) 64 Ind, Cas. 83; 24 O. C. 240; 8 O. L. J. 459, 

*Page of 3 A. L. J- -[Ed.1 eas 
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definite and unmistakeable clause in the 
second contract which prevented the re- 
demption of the first mortgage without 
payment of the money due on the second 
mortgage. In such a case he rightly ob. 
served at page 243* of the report: “On the 
other band there are a number of cageg 
which lay down that where subsequent ad- 
vances are charged on the property 
covered by a previous mortgage, a co- 
venant that the mortgagor shall not be 
permitted to redeem the former deed 
without redeeming the earlier one is valid 
and enforceable.” . 

On a consideration of the different 
rulings produced by learned Counsel in 
this Court (the Court was fortunate in 
having very able Counsel to argue this 
appeal) the principle established appears to’ 
me tobethat redemption of every separate 
mortgage should be permitted unless 
there is clear and unequivocal evidence to 
prove a contract between the parties to 
the contrary. In my opinion there isno 
such contract in this case. 

I dismiss this appeal with costs. 

Z. K. Appeal dismissed. 


*Page of 24 0. C.~[Ed.] 
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BOMBAY HIGH COURT. 
SECOND Crvin APPEAL No. 455 or 1924. 
- July 1, 1925. 

Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
VIDYAVARDHAK SANGH COMPANY 
AND OTHERS—DEFENDANTS—APPELLANTS 


versus 
AYYAPPA SANGIRIMALLAPPA 

AND OTHERS— PLAINTIFFS—RH#sPOn DENTS. 

Bombay Land Revenue Code (Act V of 1879), s. 84— 
Landlord and tenani—Denial of landlord's title— 
Forfeiture—Ejectment—Notice to quit, whether neces- 
sary. 

Where in the case of a tenancy to which s. 84 of the 
Bombay Land Revenue Code applies, the tenant dis- 
claims the landlord's title, the tenancy is determined 
and the tenantis liable to ejectment without any 
notice to quit. [p. 616, col. 1.) 

Case-law considered. 

Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Bijapur, in Appeal No. 27 of 1923, reversing 
that of the Joint Subordinate Judge at 
Bagalkot, in Civil Suit No. 374 of 1921. 

Mr. Nilkant Atmaram, for the Appellant. 

Mr. H. B, Gumaste, for the Responcents, 


t90 I. C. 1925) 


JUDGMENT, 

Macleod, C. J.—This action was insti- 
tuted by the plaintiffs to recover posses- 
sion, together with mesne profits and costs, 
of the land in dispute from the defendants 
alleging that the land belonged to the father 
of defendant No. 3 who agreed to look after 
the trees, plant new trees and pay rent 
equal to the assessment, and that defendant 
No 3 having denied their title they were 
entitled to take possession without giving 
any notice to quif. 

The learned Trial Judge found all the 
allegations of the plaintiffs proved, but 
thought that notice to quit was necessary 
and on that ground he dismissed the plaint- 
iffs' claim for possession. 

The Appellate Judge having referred to 
various decisions said :— 

“From the rulings cited above itis clear 
that a disclaimer of the landlord’s title 
works forfeiture. The fact that there has 
been a disclaimeris not disputed. I, there- 
fore, hold that no notice to quit is necessary 
in this case.” 

Accordingly the decree of the Trial Court 
was set aside anda decree was passed for 
possession. 

In Venkaji Krishna Nadkarni v. Laksh- 
man Devji Kandar (1), the following ques- 
tion was referred for decision of the Full 
Bench. f 

Whether inthis Presidency a disclaimer 
of thelessor’s title by the annual tanant of 
a holding to which s; 84 of the Land 
Revenue Code (Bom. Act V of 1879) applies, 
is, if made prior to suit, a sufficient cause 
` of action to enable the lessor to recover 
possession without proof of notice to quit. 

Sir Charles Sargent in giving judgment 
of the Full Bench said (page 361*):— 

“The object of s. 84 is to define the nature 
of the contract creating an annual tenancy, 
which, it is to be remarked, may be for 
agricultural or other purposes bothas regards 
the period during which it runs and the 
landlord's power of determining it. The 
landlord’s right of forfeiture, however, 
arising from disclaimer of his title, al- 
though it is treated as determining the 
tenancy at his election, is no part of the 
contract of tenancy, butis a right which 
the law implies in all cases from the rela- 
tionship of landlord and éenant. Had it 
been the intention of the Legislature to 
exclude the right of forfeiture in the case 

(1) 20 B. 354; 10 Ind. Dec. (N. s.) 798 (E B.) 

*Page of 20 B. —fd.] Se S 
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of all annual tenancies, we should have ex- 
pected to find it expressly provided for. Sec- 


tion 111 of the Transfer of Property Act (IV . 


of 1882), which gives the right of forfeiture, _ 


is, in common with all the provisions of 


Ch. V of the Act, declared, to be inap- 
the case of” 


plicable by s. 117 of the Act in 


all leases for agricultural purposes, except - 
so far as the Local Government may have | 


otherwise declared. 
did not become the law of this Presidency 
before January, 
institution of this suit. In Vithu v. Dhondi 
(2) which was a case in which it was assumed 


That Act, however, | 


1893; subsequent to the’ 


that notice was required by s. 84 of the. 
Land Revenue Code, it was not contended . 


that the right of forfeiture had been taken 


away by the section. We think, therefore, _ 


that the first question should be answered 
in the affirmative assuming the case not 
to be governed bys. 117 of the Transfer 
of Property Act.” 


H 


The tenancy in this case commenced be- 
e- 
fore 1878, so that the provisions of the. 


Transfer of Property Act would 

In Ochhavalal v, y pee 
arose whether an annual tenancy to which 
the Bombay Land Revenue Code applied 


Gopal (3), the question . 


could be determined without a notice in 


writing by the landlord. It 


was u 
before the Court that it could E 


be so deter- 


mined, because there was arepudiation of. 


the landlord’s title. As a matter of fact 


in that case, there was no repudiation of 


the landlord’s title by the tenant. 
from that, the Court considered that effect 
must be given to the express provisions of 
the Bombay Land Revenne Code. As no 
such notice was given the annual tenancy 


Apart, 


had not been determined. Butin that case 


the defendant tenant did not disclaim the 
landlord's title, but merely contended that 
the plaintiffs had no right to expect pay- 
ment of rent on a fixed date. Therefore 
the relationship of landlord and tenant 
still existed. 


The facts are somewhat similar in the, 


case of Rama Ranchhod v. Abdul Rahim (4) 
where it was held that the setting up of a 
permanent tenancy by a yearly tenant is 
not tantamount to disclaimer of the land- 
lord’s title. Such a tenant is, therefore, en- 
titled to a notice to quit before he can be 
evicted by the landlord. 

It must be noted that in the case of 

(2) 15 B. 407; 8 Ind. Dee. (N. 8.) 277. 

(3) 32 B. 78; 9 Bom. L. R. 1832. 

(4) 59 Ind. Cas. 278; 22 Bom, L. R. 1214; 45 B. 303, 
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Ochhavalal -v. Gopal: (3), the Full Bench 
decision in Venkaji Krishna Nadkarni 
v. Lakshman Devji Kandar (1) was not re- 
. ferred to. 

-In Maharaja of Jeypore `v. Rukmini 
Pattamahadew (5) it was said in the judg- 
ment ofthe Privy Council: The repudia- 
tion of a landlord’s title by the tenant 
will in certain circumstances work a for- 
feiture. This is not the. ancient Indian 


law, but has been adopted by the Courts- 


from the Law of England, and is now em- 
bodied. in the Transfer of Property Act, 
1882, s.3 of which merely gives statutory 
“form toa rule already in force. The denial 
which operates forfeiture must—now—be 
by matter of record before institution of 
any suit for forfeiture, and must be in 
clear and unmistakeable terms. 

Tt may also be noticed that in Rama 
Ranchhod v. Abdul'Rahim (4), Mr. Justice 
Fawcett said (page 1220*):— 

-“In the case of an agricultural lease such 
asthe present, s. 84, of the Land Revenue 
Code lays down that in the absence of any 
special agreement in writing to the con- 
trary an annual tenancy shall require for 
its termination a notice given in writing in 
a certain form. Therefore, even where 
there has been a disclaimer of the land- 
lord’s title, such notice is necessary to 
determine an annual agricultural tenancy 
in this Presidency.” 

His Lordship referred to Vithu v. Dhondi 
(2) and Ochhavalal v. Gopal (3). ` 

But in the first place, that particular 
question was not before the Court. Se- 
condly,-no reference was made to the Full 
Bench decision in Venkaji Krishna: Nad- 
karni v, Lakshman Devji Kandar (1). We 
think then that this case comes within the 
purview of the Full:Bench decision, and 
that no notice was required to determine 
the tenancy, once the tenant had disclaimed 
the landlord’s title. “We, therefore, confirm 
the decision of the lower Appellate Court 
and dismiss the appeal with costs. ' 

Coyajee, J.—I agree. 

Ze K. : Appeal a EA 


(5) 50 Ind. Oas. 631; 21 Bom. L. R. 655 at p: 663; 36 


L. J. 543; 17 A. L, J. 553; 29 O. L. J. 528; (1919).M. 


M. 
W. N. 271; 23 C. W. N. 889; 26 M. L. T. 16; 42 M. 589; , 
10 


L.W. 381; 46 I. A. 109 (P. ©). 
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MADRAS HIGH COURT. 
Civiu Ruvision Psrition No. 22 or 1925. 
April 8, 1925, 

__ Present:—Mr. J ustice Krishnan, 
In re S. VENKATARAMA IYER— 
PLAINTIFF—PETITIONER, | : 

Madras Civil Rules of. Practice, Appendiz A, r. 1, 
el, II--Emergent application for arrest—Process fee 
—Ordinary fee, whether includes additional fee for 
extra days of detention. 

Under the Madras Civil Rules of Practice, Appendix 
A, on anapplication for the emergent issue of process 
for the arrest of the judgment-debtor, the fee payable : 
is the ordinary fee and half as much again, and 
ordinary fee includes the extra amount that has to be 
paid for any further detention beyond the three days 
under sub-cls. (e) and (f) of cl. II of the rules in the 
Appendix. [p. 617, col. 1.] 

The additional fee for detention beyond three days 
isas much a portion of the ordinary fee on an ordinary 
application for arrest ofa person as the original fee 
itself is. {p. 617, col. 2.] 


Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the District Munsif, Mannar- 
gudi, dated the 10th December 1924, in a P; 
No. 7 (E. P. No, 871 óf .1924), in O.. 8. 
No. 166 of 1922, on .the file of the Court 
of the Subordinate Judge, West Tanjore, 

Mr. G. Lakshmanna, for the Petitioner, 

The Government Pleader, for the Crown, 


JUDGMENT.—This is an application 
to revise an order passed by the District 
Muusif of Mannargudi on an emergent 
application for execution by the arrest of 
the judgment-debtor. The application 
asked for the issue of an emergent pro- 
cess with detention for five days and on 
the application, a fee of Rs. 2-6-0 was paid 
for process fee and 12-annas in cash for 
subsistence allowance. We are not con- 
cerned in this ease with the subsistence 
allowance; but the application was returned 
on the ground: that the process fee paid 
was deficient by 7-annas. The way in 
which the fee for the process was caleu- 
lated is this: According to the schedule of 
process feesin Appendix A to the Civil 
Rules of Practice, for a warrant of arrest 
in respect of one person to be arrested, the 
rate of fee is Re.-1 and this includes 
detention for three days. When the decree- 
holder wants a further detention for five: 
days, he has to pay at the rate of 6- 
annas per day*under sub-cl. (a) of el. II 
of the Schedule of process-fees already 
referred to He also paid 8-annas as extra 
fee for the urgent application, in all 
Rs. 2-6-0, The office calculated the fee 


teò I 0, 19357: 
thus: ‘For five days Rs. 1-14-0; half of 
that for the emergent application Re. 0-15- 0; 
total’ Rs, 2-13-0; and hence the lower Court 
noted: that there was a deficiency of 7- 
annas in the fee paid. 

-The contention before. me is that, in an 
application for the emergent issue of pro- 
cess in the Munsif's Court the half fee 
that has to be calculated under Note. 2 
of Appendix A is only half of one rupee 
which it iscontended, is “the ordinary fee”. 
Note 2 to Appendix ‘A: reads thus: “For 
processes applied for and ordered to be 
executed as emergent, the fee will be the 
ordinary fee and. half as much again”. The 
Government Pleader, on the other hand, 


contends that the ordinary fee mentioned “ 


therein is not the Re. 1 but, that plus 
the extra amount that has to be paid for 
any further detention beyond the three 
days under sub-cls. (e) and (f) ofcl. II. ltis 
between these two contentions I have to 
decide. 

-I am inclined to think that the Govern- 
‘ment Pleader is correct. I think ‘the 
words “ordinary fee “in. the note are really - 
used in contradistinction to- what may 
be called the emergent fee. 
fee payable in respect of a warrant for 
arrest if the detention was for three days 
is Re, 1 butif.it was for more than three 
days an extra amount has to be added 
and the whole amount is the ordinary . 
fee. For example, if a man applies for 
the issue of an ordinary process of arrest 
and wants that the warrant should be kept 
alive for ten days and wants that the 
warrant should be executed by an amin, he. 
would ‘have to pay Rs. 3-10-0 in all. That 
is the ordinary fee upon an application 
for arrest with ten days detention. If 
that very same thing has to be executed 
emergently he will have to pay half as 
much again under Note 2. It is clear 


that there is nothing wrong in adding the. 


detention -fee, when detention for more 
than three days i is asked for to the fee pay- 
able for three days. and treating the whole as 
“ordinary fee” for the purpose of ascer- 
taining the emergent fee, because the ap- 
plicant gets the benefit nut only of the 
issue of the process urgently in the office 
and the sending of it to the central or 
Deputy Nazir for entry in his B register 
but also the benefit of its “emergent execu- 
tion by the 
ference to emergent applications over the 


ordinary applications į in his hand, and there. 
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is no reason why the amin's fee should 
not also be increased by 50 per cent. in’ 
‘the case of emergent applications, The 
notification published on October 7, 1924, 
in Part II of the Fort St. George Gazette . 
at page 1801 shows what the benefits are 
that a person, who gets an emergent pro-' 
cess issued, gets. Itsays: “The processes 
shall be prepared urgently under the 
„supervision of the Chief Ministerial Officer 
of the Court, and the process memos with 
the processes shall then be transferred 
urgently to the central or Deputy Nazir 
for entry in his B register and emergent 
execution of the processes”. It is sug-' 
gested that the words ‘ordinary fee’ used 
in Note 2 to application A are used to 
distinguish it from the additional fee which. 
is spoken of in cl.. If. I do not agree, 
with this view. Ithink thewords: “Ordin:' 
ary fee” in Note 2 are used to distinguish 
it from the emergent fee and not to ex- 
clude the additional fee talked of in the bè- 
‘ginning. The additional fee isas mucha. 
portion of the ordinary fee on an ordinary - 
application for arrest of a person as the 
original fee itself is. 

In these circumstances I think the order. 
of the District Munsif-calling ‘for.a fur-. 
ther payment of 7-annas on the appli- 
cation before’ him was correct. The peti-- 
tion, therefore, fails and is dismissed, No 
costs. 


y. N. V. Petition dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1436 or 1922. 

April 1, 1925. - 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice, Duval. 
KHATEMY CHHAIKUDDIN 
CHAUDHURY AND OTHERS— PLAINTIFFS— 
APPELLANTS 
VETSUS 
. RAM NARAIN GHOSE AND OTHERS— 

_ DEFENDANTS—RESPONDENTS, 

Adverse possession—Landlord and tenant— Assertion 
of title oy tenant—Re-entry, right of, absence of—. 
Landlord, whether affected by assertion—Hyectment 
swit—Tenancy, plea of, whether bur.to plea of adversé. 
possession... ` oo 
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Where a tenant ia in possession of land and the 
aridlord has not the immediate right of re-entry, any 
assertion of title by the tenant would not make time run 
against the landlord, for the reason that the landlord 
cannot claim any redress so long as he is not entitled 
to get possession of the land. The real fact which 
makes the Law of Limitation run against the landlord 
is ret he is entijled to immediate possession. |p. 619, 
col. 1, 

Ina suit for possession of land, a mere assertion of 

tenancy does not deprive the tenant from pleading 
‘limitation and it is open to him in the first place, to 
plead that ‘the land was comprised in his tenancy, 
and, in the second place to assert that if the tenancy 
is not established, as he has held possession of the 
land for more than 12 years, the right of the plaint- 
iff to recover possession has been extinguished by 
the Law of Limitation. [p. 619, col. 2.] 

Appeal against a decree of the Addi- 
tional District Judge, Dinajpur, dated the 
24th of March 1922, affirming that of the 
Subordinate Judge of that District, dated 
the 18th of February 1921. 

Dr. Sarat Chandra Basak, Moulvi Nurud- 
din Ahmed and Babu Kali Kinkar Chak- 
ravarti, for the Appellants. 


Dr. Dwarka Nath Mitter and Babu Peary - 


Mohan Chatteriee, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit for ejectment of the purchaser of 
a jote by the landlord. The plaintiff's 
case was that one Trailakhya Nath Ohau- 
dhury was the former tenant of the jote, 
that the defendants were in possession as 
purchasers of the whole mouza and as 
Trailakhya or his heirs were not in pos- 
session of any portion of the jote the de- 
fendants were trespassers although they 
purported to purchase the jote which was 
an ordinary mnon-occupancy holding or a 
non-permanent tenure which ‘is not trans- 
ferable. The defence was that the jama 
was a permanent tenure, that the son of 
Trailakhya had mortgaged it to the defend- 
ant’s predecessor Khetshi Das who bought 
and obtained possession of the property in 
execution of the mortgage-decree in 1903 
and that the defendants purchased the 
jama from Khetshi in 1907 and had been 
in possession since then. Both the Courts 
below on this pleading and the evidence 
in the case have found that the plaintiffs 
have lost their right to recover possession 
by lapse of time and that the defendants 
by asserting permanent rightin the jote 
have acquired the right adversely to the 
plaintiffs. This finding recorded by the 
learned Judge is in the following words: 
“We thus have that since 1903 Khetshi 
Das, and subsequently the defendants 


have been holding this tenure asserting . 


KHATEMY CHHATRUDDIN V. RAM NARAIN GHOSE. 


(90 I. C. 1993) 


it to be a permanent tenure to the know- 
ledge of the landlord.” This finding of fact, 
in our judgment, concludes the case. Three 
points have been argued in appeal by. 
the learned Advocate for the appellants. 
The first is that there being no case 
set up by the defendants as to the acquisi-. 
tion of any title by adverse possession, 
the lower Appellate Court is wrong in. 
holding that the defendants have acquired 
a permanent right by adverse possession. 
In order to understand this objection, it 
is necessary to refer to the pleadings in 
the case. The plaintiff's case as made 
outin the plaintis that as the heir of 
Trailakhya gave up possession of the 
jote without making any arrangement for 
payment of rent, the same should be re- 
garded as having come into possession of 
the plaintifis and the defendants should, 
therefore, be regarded as trespassers il- 
legally possessing the land; and, further, 
that as the jote was either a non-transfer- 
able occupancy or non-transferable non- 
permanent tenure, the heir of Trailakhya 
having transferred the same without the 
consent of the plaintiffs and against their 
will, the defendants acquired no right or 
title to the disputed land and they were, 
therefore, trespassers. The defendants, on 
the other hand, pleaded that they had pur- 
chased an istamrari mokarrari tenure from 
Trailakhya’s heir and thus they and their 
predecessor have been in possession of the 
disputed land for more than 20 years by 
virtue of such purchase and under asser- 
tion of such right. The Courts cannot, 
therefore, be said to be wrong in holding 
that the defendants and their predecessors 
have been holding it formore than 12 
years with adverse possession of a limited 
interest, and as they claim‘to hold the 
land as a permanent tenure, the suit of 
the plaintiffs for ejectment is barred by 
limitation. Reference has been. made on 
behalf of the appellants to the case of 
Madhavrao Waman v. Raghunath Venkatesh 
Deshpande (1) and it is argued on the 
authority of the pronouncement of their 
Lordships of the Judicial Committee that 
the defendants could not acquire any 
title by adverse possession as against the 
plaintiffs landlords. The case referred to 
has no bearing on the present question. 


(1) 74 Ind. Cas. 362; 50 I. A. 255; 47 B. 798; 25 Bom. 
L. R. 1005; (1923) M. W. N. 689; (1923) A. I. R. (P. C.) 
205; 33 M. L. T. 389; 28 O. W. N. 857; 20 L. W. 248; 47 
M. L, J. 248 (P. O). 


(80 r. G. 1983) 


There their Lordships held that persons 
in possession who had a limited right 
cannot acquire a permanent right by ad- 
verse possession. Thecase of Beni Pershad 
Koeri v. Dudhnath Roy (2) is: next relied 
upon. That case too has no bearing on 
the present question. There it was held 
that a life-tenant cannot acquire a higher 
title by adverse possession ; or to put more 
broadly, a tenant who is in possession of 
land. under a certain right cannot acquire 
a higher right by merely asserting that 
he is a tenant of a superior chur or 
possessing rights higher than what he 
already had in the land. This view of the 
law cannot be disputed. If a tenant is in 
possession of land and the landlord has 
not the immediate right of re-entry, any 
assertion by the tenant would not make 
time run against the landlord for the reason 
that the landlord cannot claim any redress 
so long as he is not entitled to get pos- 
session of the land. To hold that whenever 
the tenant asserts a right which hedid not 
possess, itis the duty of the landlord to 
repudiate such right would be to drive the 
landlord to have recourse to Courts .of Law 
almost every day, merely because the tenant 
has chosen to assert a right which he does 
not possess. The real circumstances which 
makes the Law of Limitation run against 
the landlord is that he is entitled to pos- 
session. This principle has been enunciat- 
ed in the case of Birendra Kishore Manikya 
v. Fuljan Bibi (3), when it is said that 
while a contract of tenancy is in force, 
either party cannot practically obtain a 
variation thereof by persisting fora long 
period in his assertion that the term is 
otherwise than what it really is. 

It is next argued that the defendants 
are not competent to claim any title by 
adverse possession as they stand in the 
shoes of Surendra or Trailakhya the nature 
of whose tenancy has not been investigated 
by the Courts below. The contention is 
that Surendra’s tenancy was a temporary 
one and, therefore, the defendants who have 
purchased his tenure cannot claim a 
higher right than that possessed by Suren- 
dra. The question is whether the defend- 
ants really claim such right and whether 
the Courts below are wrong for ‘not enquir- 
ing into the nature and the character of 
Surendra’s tenancy: The Courts below have 

(2) 26 I. A. 216; 27 ©. 156; 4 C. W.N. 274; 7 Sar. P. 


o. J. 580; 14 Ind. Dee. (N. s.) 103 (P. C.). 
(8) 38 Ind. Oas. 469; 25.0. L, J. 467. 
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held that the defendants as purchasers 
purchased the property as a permanent 
tenure and they have been holding it since 
their purchase as a permanent tenure to 
the knowledge ofthe plaintiff. This fact 
gives rise to the claim of adyerse posses- 
sion in favour of the defendants. 


The third contention is that the learned 
Judge is wrong in holding that the plaint- 
iffs had knowledge of the possession of 
Khetsi Das in 1903 merely on the fact that 
Khetsi Das deposited rent in that year 
under s. 61, Bengal Tenancy Act. This 
is a question of fact which we cannot 
deal with in second appeal. Under s, 63, 
Bengal Tenancy Act, notices must have been 
served upon the plaintifis of the deposit 
and knowledge must be presumed there- 
from. It may also be presumed that the 
Court did what the law required it to do- 
for the purpose, and’ that the plaintiffs 
were informed of the deposit of rent by 
Khetsi. At any rate, it is not the plaintiffs’ 
ease that he looked to some body else for 
rent. The finding of the lower Appellate 
Court, therefore, that the defendants have 
acquired a permanent right in the tenure 
by adverse possession is based on con- 
siderations of facts and the evidence of 
the case. But itis not necessary to go so 
far in the present case in order to deter- 
mine the plaintiffs’ right to eject the de- 
fendants: The case may be disposed of 
on the simple ground of limitation apart 
from adverse possession. The defendanis 
claim to be in possession of the land as 
tenants for more than 12 years with’ the 
knowledge of the plaintiffs and, therefore, 
the latter's claim for ejectment must be 
taken to be barred according to the prin- 
ciples laid down in the case of Raktoo 
Singh v. Sudhram Ahir (4), where it is held 
on the authority of the case of Dino Monee 
Debia v. Doorga Pershad Mojoomdar (5) that 
in a suit for possession of land a mere 
assertion of tenancy does not deprive the 
tenant from pleading limitation and that 
it is open to the defendants, in the first 
place, to plead that the lands were ccm- 
prised in their tenancy and ‘the second 
place to assert that ifthe tenancy was not 
established as they had held possession for 
more than 12 yeais the right of the plaint- 
iffs to recover possession was extinguished 
by the Law of Limitation. 


(4)8 0. L. J. 557, 
(5) 21 W, R..70; 12 B. L. R. 274, 
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. It is further argued on behalf of the 
appellants that if the defendants had .ac- 
quired, the rights of a tenant by. adverse. 
possession, their tenancy has been deters 
mined by the plaintiffs by service of notice. 
This question in fact is covered by. the 
point we hate dealt with above. The de- 
fendants have acquired by adverse posses- 
‘sion the right to remain on the land 
as against the plaintiffs whose right t> 
eject the defendant has been extinguished 
under the Law of Limitation. Moreover the 
plaintiffs came to. Court on the allegation 
that the defendants were trespassers. They, 
therefore, cannot now set up a different 
case. On all.these considerations we think 
that the decree of the lower Appellate 
_ Court is correct and this appeal must be 
dismissed with costs. 


ZK, Appeal dismissed. 





LAHORE HIGH COURT. 
. MISOELLANEOUS First Orvik APPEAL No. 296 
i oF 1925. ` 
May. 20, 1925. 
Present:—Mr, J ustice Abdul Raoof. 
GURBAGHAN KAUR—Dzrenpant— 
APPELLANT 
versus 
SATWANT KAUR AND OTHERS— - 
PLAINTIFFS— RESPONDENTS. 
_ Probate and Administration Act (V of 1881), s. 64 
—Cowrt Fees Act (VII of 1870), s. 19 (1)—Letters of 
Administration for portion of property, application 
for—Stamp duty payable—Inventory of entire pro- 
perty, whether necessary. 

.An application for the grant of Letters of Adminis- 
tration with the Will annexed in respect of a portion 
of the property covered by the Will need not contain 
ah inventory of the entire property. 

Letters of Administration can be granted in respect 
of a part of the property covered by a Will. In such 
a case the petition is leviable with stamp duty only 
on the value of the property claimed, and not on 
the value-of the entire property. A 

Miscellaneous first appeal from an 
order of the District Judge, Ambala, dated 
the 29th October 1924. ; 
Mr. K. J. Rustomji, for the Appellant. 

Pandit Sheo Narain and Dr. Nand Lal, 
for the Respondents. 


JUDGMENT.—By a Will, dated the. 


Sth of May 1923, Hakim . Singh devised 
his entire propertyin the following man- 


ner:— ' 
All the self-acquired moveable property 


GURBACHAN KAUR Y, SATWANT KAUR, - 


[90 I. C. 1925} 
was left to Musammat’ Satwant Kaur, one 
of his widows, while the ancestral moveable 
and immoveable property was to be shared 
equally by Musammat Satwant Kaur. and 
Musammat Gurbachan Kaur, her co-widow. 
Musammat Satwant Kaur was given the 
right of the monies: deposited in the Banks 
or due from the Post Office and other 
debtors. An application was made by 
Musammat Satwant Kaur for the grant of. 
Letters of Administration with the Will 
annexed in respect ofa sum of Rs. 3,000 
which was deposited in the National Bank 
of India, Amritsar Branch: The applica- 
tion was opposed by Musammat Gurbachan 
Kaur and Gujar Singh, the brother of the 
deceased. On the pleadings, four issues 
arose. Two of those issues were:— 

(2) Whether the application was in proper 


| form, and 


(8) whether the petitioner could apply 
for grant of Letters of Administration in - 
respect of the part of the property of the 
deceased covered by the Will. 

Issue No. 1l related to the question of 
jurisdiction, and issue No. 4 raised the 
question whether the Will had been exe- 
cuted by Hakim Singh and whether he had 
a disposing mind at the time he executed: 
the Will. All these issues were decided by 
the District Judge against the objectors, 
who granted unders, 77 of Act V of 1881, 
Letters of Administraton witha copy of the 
Will annexed with regard to the realising 
the sum of Rs. 3,000 and interest from the 
National Bank of India. 

In the argument before. me the findings 
on issues Nos. land 4 are not challenged. 
The only questions that have been argued 
before me are those covered by issues Nos. 2 
and 3. Mr. Rustomji has contended that 
the application was not in proper form, 
inasmuch as an inventory of the entire 
property covered -by the Will was not an- 
nexed to the application. The application 
related to only one particular item and Mr. | 
Rustomji has not shown any authority 
that even in such a case it was necessary to 
give an inventory of the entire property. 

The other contention put forward before 
me is that Letters of Administration can- 
not be granted in respect of part of the 
property covered by the Will. He has been 
unable to draw, my attention to any pro- 
vision in the Act prohibiting the grant of 
Letters of Administration for part of the 
property only. He has, however, relied ` 
upon s. 19(1) and Schedule HT of the Court’ 
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Fees Act and has. éontended that stamp 
duty should have been paid on the value of 
the entire. property covered by the Will. I 
cannot hold that the provisions of the 
Probate and Administration Act are in 
any way controlled by the Court Fees Act. 
Stamp duty has been paidin respect of 
the amount claimed. As remarked by the 
District Judge the words “The amount of 
assets which.are likely to come into the 
petitioners hand occurring in s. 64” in- 
dicate in a way that the Legislature did 
contemplate that a case may occur in which 
it may be necessary to make an application 
for the grant of administration for part 
of the property only. The learned Counsel 
has not béen able to cite any direct or 
indirect anthority in support of his 
contention, . 

The appeal fails and is dismissed with 
costs. 


N. E. Appeal dismissed. 


`. PATNA HIGH COURT. 
. APPEAL FROM APPELLATE DecreE No. 9 
oF 1923. 
July 1, 1925. . 

.  Present:—Mr. Justice Ross. 
‘Maharaja KESHO PRASAD SINGH: 
BAHADUR—PLAIntTIFF—APPELLANT 

` VETSUS ‘ 
RAM SWARUP AHIR AND OTHERS— 
DEFENDANTS—RESPONDENTS. | 

Cess Act (IK.B. GO. of 1880), se. 41, 98, 107—Land- 
lord and tenant—Liability to pay cess, determination 
of—-Cess valuation statement, entries in, value of— 
Jurisdiction of Civil Courts. i | 

The meaning of the provision contained in s. 107 
uf the Cess Act is that what is done under 
the Act is done only for the purposes of the Act and 
has no other effect on the rights of the parties. The 
section does notin any way modify the conclusive 
effect given by s. 93 of the Act to the cess valuation. 
[p. 622, col. 1.) 

The question. as to the liability of a tenant to pay 
cess has to be determined under s. 42 of the Cess 
Act and involves the question of the tenant's status. 
Itis not, however, bis status under the Bengal 
Tenancy Act that is in question, but his status 
under the Cess Act and his liability under s. 41 of 
the latter Act must be determined according to the 
entries in the ‘cess valuation statement and not 
_ with reference to the entries in the Recosd of Rights. 
A Oivil Court has no jurisdiction to interfere with 
the entries in the cess valuation statement. [p. 622, 
cols. 1 & 25 - 


‘ Appeal from a decision of the Subordi-° 


nate Judge, Arrah, dated the 18th of 
September 1922, modifying that of the 


icedtio PRASAD SINGH 0. RAM-SwARUs, 
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Munsif, Buxar, dated the’ 28th: of April, 
1922, . 


Mr. L. N. Singh, for the Appellant. 
Mr. P. Dayal, for the Respondents. : 
JUDGMENT.—This is an appeal from 
a decree of the Subordinate Judge of 
Arrah, varying a decree passed by the 
Munsif of Buxar. The plaintiff is the ap- 
pellant. He sued the defendants for rent: 
and cess for 1325 to 1328 and the only 
question is as to the amount of cess legally 
payable by the defendants. | i 
The plaintiff's casé was that the defend- 
ants were tentie-holders within the mean- 
ing of the Cess Act, that the annual value 
of their holding was Rs. 95-4-0 as entered 
in the cess valuation papers; that the rent 
of their holding as entered in the Record 
of Rights was Rs. 31-0-6, and that conse- 
quently under s. 41, cl, (2) of:the Cess, 
Act the defendants were liable to pay cess 
at the rate of one anna in the rupee calcu- 
lated on the annual value of: the holding, 
namely, Rs. 95-4-0, less half an anna in the 


.rupee on the rent of the holding Rs. 31-0-6: 


The defence was that the defendants were 
cultivating řatyats within the medning of 
the Cess Act, and that they were liable 
only to pay cess under s. 41, cl. (3) at the 
rate of half an anna in the rupee upon the 
rent of their holding Rs. 31-0-6. 
The Munsif held that the defendants 
were liable to pay cess at half an anna in 
the rupee on the annual value of their 
holding which was Rs, 95-4-0. There was 
an.appeal by the plaintiff and a cross- 
appeal by the ‘defendants. The plaintiff's 
appeal was dismissed and the cross-appeal 
was allowed and it was held by the Subor- 
dinate Judge that the defendants were 
liable to pay cess at half an anna in the 
rupee on Ks. 31-0-6. The plainliff has come 
up to this Court in second appeal. a 
The argument on behalf of the appellant 
is that under s. 93 of the Cess Act the 
Civil Courts have no jurisdiction to ques- 
tion the cess valuation. Seetion 93 pro- 
vides that “Every valuation under this: 
Part shall be open to revision by the 
Commissioner or Board of Revenue; and ` 
not otherwise.” Now the cess valuation 
statement shows the names of the defend- 
ants in column 1 which is headed: “Name 
of zemindars, tenure-holders and sub-tenure- 
holders.” In columu 2 of which the head- 
ing is “Nij-jote and other assessed areas of 
landlords” is entered Rs. 63-3-0. In column 
3 which is headed “raityatwari : lands’..ig 
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entered Rs. 32- 1-0. The total valuation is 
given in column'7 as Rs. 95-4-0 and that is 
the total of columns 2 and 3, Column 8 
which is headed “Revenue or rent on which 
deduction under s. 41 is allowable” shows 
an entry of Rs. 31-0-6. The appellant con- 
tends that, on this document, it must be 

“taken for the purposes of the Gess Act that 

‘the defendants lare tenure-holders, that the 
annual value of their holding is Rs. 95-4-0 
‘and that deduction is allowable under s. 41 
on the rental of Rs. 31-0-6, in other words, 
that this document establishes the plaintiff's 
claim. 

The argument, on behalf of ie respond- 
ents is that the defendants are accorded in 
the Record of Rights as tenants at fixed 
rates ata rental of Rs. 31-0-6 and that they 
must, therefore, be assessed as cultivating 
raiyats, and that their liability is deter- 
mined by s. 41, cl. (3), The argument based 
on s, 93 is sought’ to be answered by a 
reference to s. 107 which says: “Nothing in 
this Part contained, and nothing done in 
accordance with: this Act, shall be deemed 
to affect. the rights of any. person in respect 
of any immoveable property or of any in- 
terest therein except as otherwise expressly 
provided in this Act.” Now the meaning 
of this section, is clear, namely, . that 
what is done under the Cess Act is done 
only for the purposes of that Act and 
has no other effect on the rights of 
persons. It does not in any way modify the 
conclusive effect’ given by s. 93 to the cess 
valuation. The fact that the defendants 
are recorded in the Record of Rights as 


tenants at fixed rates is strictly irrelevant ° 


to the present question. The question is 
not as to the status of the defendants under 
the Bengal Tenancy Act; the question is 
as to their status and ‘liability for the 
purposes of the Cess Act. The Revenue 
Authorities have determined that the de- 
fendants are tenure-holders and that the 
annual value of ‘their holding is Rs. 95-4-0 
of which Rs. 63'3-0 is in. respect of lands 
held by themselves and Rs. 32-1-0 is in 
respect of lands let out to tenants. 

It is argued for the respondents that the 
question in the suitis as to the defendants’ 
liability to pay and that this has to be 
determined under s. 41 and involves the 
- question of the defendants’ status. But it 
is not their status under the Bengal Tenancy 
Act that is in question, but théir status 
under the Cessi Act and their liability 
under s, 41 zier be determined according 


i 


i 
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to the entries in the cèss valuation state- 
ment. This statement was compiled in 
the presence of the defendants; and, if they | 
were aggrieved at the entry, they ought to 
have appealed to the Commissioner or to 
the Board of Revenue as provided by s. 93. 
Not having done so, they are concluded by 
the entry in the valuation statement. 

It is obvious that a great injustice 
would be done to the plaintiff if the defend- 
ants’ contention were to prevail. The 
plaintiff has been made liable for cess ‘on 
a valuation of which one of the items is 
the annual value of the defendants’ tenure. 
If it were now held that the defendants 
were not tenure-holders, then the liability 
for this cess will fall on the plaintiff alone 
through no fault of his, but because the 
defendants had failed to contest the entry. 
In my opinion’ it was for the Revenue 
Authorities to decide whether the defend- 
ants were tenure-holders of cultivating 
raiyats for the purposes of the Cess Act 
and in this matter the entry in the Record 
of Rights is wholly irrelevant. The status 
of the defendants under the Bengal Ten- 
ancy Act -is in no way affected “by this. 
valuation which stands by itself and the 
Civil Courts have no jurisdiction to inter- 
fere with it. 

I would, therefore, allow this appeal with 
costs and decree the plaintiff's suit in full. 
The plaintiff is entitled to his costs in all 
the Courts, 


ZK: Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 845- 
oF 1922. 

June 23, 1925. 

Present:—Mr. Justice Adanii and 
Mr. Justice Ben. 

RAM AUTAR PANDE AND oTHERS— 
_— APPELLANTS 
VETSUS 
SHANKAR DAYAL AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 11, 0. II, 
r. 2—Transfer of Property Act (IV of 1888), s. 68 (b)— 
Mortgage, usufrucquar y-—Dispossession of mortgagee ~- 
Suit to recover possession, dismissal of-~Money suit, 


whether maintainable—Abandonment of cluim—Res 
judicata. 


A usufructuary mortgagee who bad heen disa 
possessed from the land mortgaged brought a sul 


Ag MAN a 
[901. ©. 1925] 
for recovery of possessién but the suit was dismissed 
on the ground that the property mortgaged was joint 
family property and that all the members of the 
family had not joined in the mortgage. 
that the mortgage was genuine and that consideration 
had passed but that there was no legal necessity for 
the mortgage. The Court also stated in its judgment 
that a money-decree could not be passed in favour of 
the plaintiff as he had made no prayer for such a 
decree. Against that decree the defendants filed an 
appeal attacking the finding as to the genuineness of 
the mortgage and there was a cross-appeal by the 
plaintiff asking for a money-decree. The cross-appeal 
was dismissed on the ground that it was not suff- 
ciently stamped and the appeal was dismissed on the 
ground that although no consideration had passed 
the appeal was not competent inasmuch as the suit 
had been dismissed in the lower Court. The plaintiff 
subsequently brought a money suit to recover the 
amount due under the mortgage-bond: 
` Held, (1) that it was open to the plaintiff in the 
previous suit tosue forthe mortgage money under 
the provisions of s. 68 (b) of the Transfer of Property 
Act and that. plaintiff having failed to ask for that 
relief in the previous suit the present suit was barred 
under the provisions of O. JI of r. 2 of the C.P. 0.; 
[p. 624, cols. 1 & 2.) 

(2) that the finding by the Appellate Court in the 
previous suit that no consideration had passed in 
respect of the mortgage-bond operated as res judicata 
between the parties and that the present suit must, 
therefore, fail on that account also. [p. 624, col. 2.] 


Appeal from a decision of the District 
Judge, Shahabad, dated the 30th June 1922, 
confirming that of the Subordinate Judge, 
Shahabad, dated the 14th July 1921. 

Messrs. C. C. Das and D. N. Varma, for 
. the Appellants. 

Mr. Parmeshwar Dayal, for the Respond- 


ents, 
JUDGMENT. 
Adami, J.—The. plaintiff in the case 


out of which this second appeal comes to , 


us took a mortgage from Basudeo Rai and 
Shankar Dayal Rai in consideration of an 
advance of Rs. 950. Hewas to take posses- 
sion of 3 bighas of raiyati land and to enjoy 
‘the usufruct in lieu of interest; no date was 
fixed for re-payment, but the mortgagor was 
to be entitled to recover possession by 
payment of the amount advanced on the 
30th Jeth in any year. The usufructuary 
mortgage bond was executed on August 
llth 1914, In 1919a dispute arose regard- 
ing the possession of the land which result- 
ed in proceedings under s. 146, Cr. P.O. 
In those proceedings it was decided that 
the plaintiff mortgagee and his lessee were 
out of possession. Thereupon the plaintiff 
instituted a suit for recoverpof possession 
on the strength of his mortgage-bond. 
His only prayer in the plaint was for 
recovery of possession. After the close 
ef the case, however, he put in a petition 
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that he might amend the plaint by an 
alternative prayer for recovery of the mort- 
gage debt. The learned ‘Munsif rejected 
this petition and thereafter dismissed the 
suit on the ground that the property 
mortgaged was joint family property and 
that the defendant No. 3 had not joined in 
the mortgage and that the plaintiff had 
failed to prove any legal necessity. The 
Munsif held that the mortgage was genuine 
and consideration had passed. In hig 
judgment the learned Munsif stated that a 
money-decree could not be allowed as there 
had been no prayer for it; he said that he 
left the point open and plaintiffs may seek 
their remedy, if so advised, against defend- 
ants Nos. 1 and 2 for the money actually 
advanced. 

Against this judgment and decree an 
appeal was filed by defendants Nos, 1 
and 2 against the decision that the mortgage- 
bond was genuine. There was a crogs- 
appeal by the plaintiff asking fora money- 
decrce. This cross-appeal was dismissed 
by the learned Subordinate Judge becausa 
the cross-appeal was not sufficiently stamped 
As to the appeal, the learned Subordinate 
Judge held that no consideration had 
passed, but he proceeded to find that no 
appeal lay because the defendants had been 
successful in the Court below and, therefore 
there was nothing to appeal against. | 

The present plaintiffs, on the basis of the 
statement made by. the Munsif that 
they might seek their remedy for the 
money actually advanced, instituted the 
present suit on the 17th August 1921 
praying for recovery of the debt under the 
bond of 1914. 

The learned Subordinate Judge dismissed 
the suit, first, on the ground that a money- 
decree had been asked for in the previous 
suit and refused and that the provisions of 
s. 11 of the C. P. C. barred the present suit 
and secondly on the ground that as the 
plaintiff has the opportunity in the previous 
suit of asking for the relief and had not 
taken that opportunity, O. IL, r. 2 of the 
C. P. C. precluded him from suing for the 
relief. 

On appeal the learned District Judge 
has upheld the finding of the Subordinate 
Judge. wen 

Before us Mr. Das takes up the i 
that s. 11 of the ©. P. C. pannel N 
because, though the Subordinate J udge on 
appeal held that no consideration passed 
that finding can have no strength as res 


Fo 
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judicata. since the Subordinate Judge found 
that no appeal lay and dismissed the 
appeal. ; 


The second point taken by Mr. Das is that 
the lower Courts are mistaken in thinking 


that O. II, r. @ will operate. His contention is: 


that the cause of action in the previous 
suit and the cause of action in the present 
suit are wholly different. He says: that in 
the previous suit the cause of action was the 
dispossession -of the plaintiffs and the 
prayer was only for recovery of possession, 
whereas in the presént suit the plaintiff is 
merely asking for the re-payment of a debt 
incurred under the bond. He contends 
that it .cannot. be argued that in the 
previous suit the plaintiff could have asked 
for a money decree on the basis of s. 68 
cl. (b) of the Transfer of Property Act, 
because it was found in that suit that there 


“was no mortgage, and in fact the Court in 


the previous suit, having come to that 
finding, could not have given relief under 
8.68, cl. (b). | l 


I will deal with the second contention of 
Mr. Das first. It is quite plain that when 
the plaintiff instituted his first suit claim- 
ing the bond to'be a mortgage-bond and 
asking for recovery of possession; it was 
open tohim to claim for the re-payment 
of the mortgage money under s. 68, cl. (b). 
That relief was jopen to him and he did 
not claim it. His prayer for an amendment 
of the plaint was rejected and the remark 
of the Munsif in| his judgment can hardly 
be held to amount to the grant of leave to 
institute a suit tor money. It is quite true 
that the Munsif having found that there was 
no valid mortgage would be unable to grant 
a decree under s. 68, cl. (b). It is true too 
that the cause of action for recovery of the 
money as a debt.due under the bond would 
be different from the cause of action in the 
mortgage suit asking for recovery of posses- 
sion, for the facts to be proved would not 
be similar in the two cases. In both, 
however, the bond would have to be relied 
on. , The trouble to my mind is, if Mr. 
Dass’ arguments are accepted and it is held 
that the present suit is merely ʻa suit for a 
debt due on the bond, limitation will come 
in, for the bond was executed on the lith 
August 1914 and the suit was not instituted 
till the 17th August 1921 and the suit would 
be barred. There. is no doubt in my mind 
that in the previous suit the.plaintiff should 
have asked f the relief allowed by s, 68, 
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‘el. (b) of the Transfer of Property: Act. He 
certainly cannot ask for that relief now. 

With regard to s. 11 of the ©. P. O. the 
learned Subordinate Judge came to a 
direct finding on an issue between the 
parties that consideration did not pass in 
1914. The ‘reason given by the learned 
Subordinate Judge for dismissing the ap- 
peal was not altogether a good reason. It 
was necessary to decide the point whether 
consideration passed between the parties 
and the learned\Munsif eame to a decision 
onthat point which was against the interest 
of the defendants. If no appeal had been 
brought the finding of the Munsif would 
have operated as res judicata against the 
defendants, and, therefore, as decided by 
Mullick, J., in the case of Raghunath Kurmi 
v. Deonarain Rai (Second Appeal No, 1419 
of 1916), the defendants had a right of 
appeal although the suit against them had 
been dismissed. I think, therefore, that 
s.ll of the ©. P. C. will operate- and bar 
this second suit, it having been found that 
T consideration passed on the bond of 
1914, 


I would, therefore, dismiss this appeal 

with costs. s 
Sen, J.—I agree. 
Z. K. Appeal dismissed. 
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CALCUTTA HIGH COURT. ° 
APPEALS. FROM ORDERS Nos. 133 AND 210 ' 
oF 1922. : 

: April 30, 1925. | i 

Present :—Justice Sir Babington Newbould, 
Krt., and Mr. Justice Pearson. i 
“HEM CHANDRA KUNDU AND OTHERS— 
APPELLANTS i 


versus 
JNANENDRA CHANDRA KUNDU 
A AND OTHERS—— RESPONDENTS. í 
Civil Procedure Code (Act V of 1908), Sch. IT, 
-paras. 14, 20—Partition suit—Compromise referring 
certain matters to arbitration—Arbitration, nature of 
—Arbitrator. proceeding ex parte after due notice, 
legality of—lFinding that no material has been ‘pro- 
duced by , parties with regard to certain items, 
effect of—Award, validity of—Appeal—Oral evir 
dence, appreciatiqn of—Trial Judge, opinion of, value 
o, 


A partition suit was compromised and a decres 
‘was passed in accordance with the compromise. The 
comprontise provided that certain preliminary matters 
had been. settled ine certain way between the partigg 


(90 I. C. 1928) 
and that certain properties which were the subject of 
the suit should be treated as joint properties and 
should be divided among the parties by a named 
arbitrator according to the shares of the parties, 
_ taking into consideration the conveniences and in- 

conveniences.. The compromise also contained a 
clause that if the arbitrator “fails or becomes unable 
to make the divisions and partition of all these pro- 
perties that are settled as ijymali and to adjust and 
settle the account relating to such of the karbars as 
to which accounts have to be taken, in such a case, 
any of the parties shall have power to enforce such 
divisions and ‘partition and the taking of such 
accounts by executing this decree and upon such ad- 
justment and settlement of accounts each party shall 
get a decree for the amounts that may be found due 
to him or her thereby” : z 

Held, that the parties intended that no further steps 
should be taken in Court and that the-arbitration should 
bean arbitration without the'intervention of the Court 
and that the rules contained in the Second Schedule 
to the O. P. C. relating to such arbitrations were 
applicable to the case. |p. 626, col. 1.] 

Where an arbitrator is authorised to proceed in the 
absence ofa party who fails to appear in spite of the 
notice of the date of hearing being given tohim, the 
award made by the arbitrator cannot be objected to 
on the ground that the arbitrator carried on an ex parte 
enquiry owing to the failure of one of the parties to 
the reference to appear before him after proper notice. 
[p. 626, col: 2; p. 627, col. 1.) 

Where with reference to certain items in’ dispute 

between the parties, no material is produced before 
the arbitrator on which he can decide that there is 
any liability from one party to another, the award of 
the arbitrator cannot be objected to on the ground 
that it fails to determine some of the points in dispute 
between the parties. The effect of the award is that 
no party can make any claim against any other party 
in respect of such items, and the award is final forall 
time settling the dispute between the parties relating 
to such items. [p. 629, col. 1.] 
* Where there is direct conilict of oral evidence with 
regard to any point, an Appellate Court must give 
weight to theimpression that the witnesses made on 
the Judge in whose presence they gave evidence. |p. 
627, col. 2.] i 

Appeals against an order of the Sub- 
ordinate Judge, Burdwan, dated the 20th 
February 1922. ; 

Babus Brojo Lal Chakravarti, Baranashi- 
bashi Mookerjee and Pyari Mohan Chatterji, 


for the Appellants. 


Babus Rupendra Coomar Mitra and 
Rama Prasad Mukhopadhaya, for the 
Respondents. 


JSUDGMENT.—These two appeals are 
‘both preferred against the same order of 
the Subordinate Judge of Burdwan, dated 
the 20th February 1922, by which he directs 
that a certain award be filed. The parties 
to this case are members ofa joint family 
“being the descendants of one Hira Lal 
Kundu. The appellants ein Appeal No. 
133 of 1922 represent all the members of 
one branch of the family, being Hem 
Chandra Kundu the son of Hira Lal's 
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son Trilochan, Srimati Madhabi Sundari 
Dasi, the mother of Hem Chandra and Sri- 
mati Bhupati Sundari Dasi his wife. The 
other parties to this litigation-are Kumud 
Kamini Dasi, widow of Jira, Lal's’ son, 
Gour Mohan Kundu, and the.cdeseendants 
of Gour Mohan. The appellant inAppeal 
No. 210 is Atulashi Dasi widof&-of Rampada 
Kundu son of Gour Mohan. In 1915 
Bibhuti Bhusan Kundu grandson of Gour 
Mohan instituted a suit for partition of- 
the family property. That suit was decreed 
on compromise on the 21st December 
1916. The solehnama which was filed on 
behalf of all the parties was made part 
of the ‘decree, and in that decree Radha 
Kishore Ta was appointed arbitrator. 
He pronounced the award on .the 20th 
December 1919. and Jnanendra Chandra 
Kundu the youngest son of Gour Mohan 
applied to the Court for an order directing 
that.the award be filed. This application 
has been contested by all the members of 
the family except Jnanendra’s mother. 
Before us objection has been taken to 
the award on several grounds which ‘we 
will deal with in order. The first ground 
taken is that the reference was one ina 
pending suit and that, therefore, the award 
cannot be filed in accordance with the 
procedure laid down in the Second Sche- 
dule of the C. P. U. from para, 20 on- 
wards which relate.to arbitration without 
the intervention of a Court This point 
depends on the effect of the decree which 
was passed in the original title suit of 
1915. In form that decree appears to be 
a final decree which terminated the litiga- 
tion and not -a preliminary decree which 
requited further direction by the Court 
before effect could be given to it. The 
decree after setting out the claim goes on 
to state that this suit coming up on thé 
22nd December 1916 for final disposal it 
is ordered and decreed that this suit be 
decreed in the terms of the solehnama and 
the solehnama provides that certain pre- 
liminary matters relating tocertain deeds 
of release have been settled in a certain 
way between the parties and that the 
remaining properties which were the 
subject of the suit shall be treated as 
joint properties and shall be divided by 
the arbitrator according to the shares of 
the parties taking into consideration the 
conveniences and inconveniences Tt further 
provides: that the arbitrator shall examine 
the accounts of various business and other 
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matters and settle those accounts between 
the parties. There is further a provision 
regarding other matters which are not of 
importance with reference to this appeal. 
The important clause with reference to 
the present argument is cl. 9.of the 
solehnama which is in the following terms: 
“If Radha Kishore Ta fails or becomes 
unable to make the divisions and parti- 
tion of all these properties that are 
settled as ijmali and to adjust and settle 
the account relating to such of the karbars 
as to which accounts have to be taken, in 
such a case, any of the parties shall have 
power to enforce such divisions and parti- 
tion and the taking of such accounts by 
executing this decree and upon such ad- 
justment and settlement of accounts each 
party shall get a decree for the amounts 
that may be found due to him or her 
thereby”. That is the only clause in the 
decree which provides for any further 
action by the Court. But action can only 
be taken under this clause in the event 
of the arbitrator failing to perform his 
duty. If there has been compliance by 
the arbitrator with the conditions of the 
solehnama as regards dividing the pro- 
perties and settling accounts nothing 
remains to be done by the Court. In the 
present case it is not necessary to decide 
what action can be taken under this clause 
in the event of such failure on the part 
of the arbitrator. If he has failed to make 
a binding award which can be filed, this 
suit would be dismissed. If the award 
is held to be a proper award this cl. 9 
will not come into operation. In our 
opinion cl. 9 is in favour of the respond- 
ents’ case that the parties intended that 
no further steps should be taken in Court 
and that the arbitration should be an 
arbitration without the intervention of 
the Court and that this is the effect of 
the decree in which the solehnama is 
embodied, 

The next point urged is that if there 
was a valid submission to arbitration it 
was revoked for gcod cause. On this 
point we are in agreement that the find- 
ings of the lower Court that the revoca- 
tion either by Hem Chandra Kundu or 
by Hrishikesh, the brother and am muktear 
of Alulashi Dasi, has not been proved. 
Jt is not necessaiy to deal with this point 
at great length because it is dependent 
on the question as to whether there has 
been misconduct by the arbitrator, The 
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connection is two-fold. Whether there 
was actual revocation or notis a question 
of fact on which there is contradictory 
evidence and we shall have to deal with 
the credibility of the evidence in dealing 
with the question of misconduct. Further 
even if there were revocation it would 
not be effective unless it was for just cause, 
and unless we hold that there has been 
misconduct on the part of the arbitrator 
we could not give effect to the contention 
of the appellant that there was revocation 
of the arbitrator's authority. 

As regards the question of misconduct 
the strongest case is made on behalf of 
the appellants in Appeal No. 133 of Hem 
Chandra Kundu. The case on this point 
as put forward on his behalf is as follows: 
The dispute was referred to the arbitrator 
towards the end of December 1916. The 
arbitrator sat in January 1917 and March 
1917, but practically nothing was done. 
Then for 2 years and 8 months nothing 
more was heard of the arbitration. In 
December 1919 the arbitrator was advised 
and he believed that he must decide the 
case within three years from the date of 
the order of reference. On the 2nd 
December he fixed the 10th of December 
as the date of hearing the parties. 
On receiving notice of this date Hem 
Chandra Kundu wired that he could not 
come on the ground that bis son was ill, 
and on this information the arbitrator 
postponed the sitting till the 20th December. 
On that date Hem Chandra appeared with 
certain khatas which he wished the 
arbitrator to examine, In the meantime 
in the absence of Hem Chandra the 
arbitrator had been holding his enquiry 
and had really finished it on the 19th, 
The drafting of the report continued on 
the 19th and the morning of the 20th 


December. The draft report was then 
fair copied and pronounced, and Hem 
Chandra’s application that his khatas 


should be examined was refused. If these 
facts had been established there can be 
no ‘doubt that the arbitrator would have 
been guilty of legal misconduct. On 
examination of the evidence we find that 
this case has not been established. In 
the first place Hem Chandra’s application 
for adjournment did not reach the arbi- 
trator until the llth December. He had 
given due notice that he would proceed 
with the arbitration on the 10th and the 
solehnama expressly provides that if the 
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parties do not appear after due notice 
the arbitrator can proceed ex parte, Con- 
sequently on the 10th when Hem Chandra 
did not appear the arbitrator was justified 
in proceeding with the arbitration in his 
absence as he did. Then further ib is not 
shown that Hem Chandra was led to 
believe that the arbitration proceedings 
were postponed till the 20th December: 
Admittedly the arbitrator wrote a letter 
to Hem Chandra as regards his appearance 
on the 20th. That letter has not: been 
put before us. It is not clear whether 
or not it was put in evidence before the 
lower Court. If it was it has not been 
printed in the paper-book; consequently 
there is nothing to rebut the arbitrator's 
story as to what actually happened in 
| this connexion, This will be found set 
_ out in the commencement of the award. 
"There itis stated that after issue of notice 
on the 2nd December Hem Chandra on 
obtaining notice appeared before the arbi- 
trator at Burdwan and asked for time and 
it was settled that the arbitration proceed- 
ing would commence from the 10th Decem- 
` ber. The arbitrator understanding that he 
was trying to waste time for nothing sent 
him a telegram on the 10th December.’ But 
notwithstanding he failed to appear. On 
_ the llth December the arbitrator received 
a registered letter from him ‘asking for 
adjournment. But he. had already com- 
menced taking accounts. Then having per- 
ceived that on settlement of accounts Hem 
Chandra would become liable for a large 
_ amount he again sent a telegram on tue 
` 12th December and also a letter through 
‘a messenger not only to Hem Chandra vut 
also to his mother and wife who have 
joined with him in this appeal, for the 
purpose of enabling them to appear and 
produce if they so liked evidence on their 
behalf on the 20th December at 8 a.m., in the 
morning. It would thus appear that Hem 
Chandra had no reason to think that the 
‘enquiry would be postponed to the 20th 
December. He was aware that the arbi- 
‘trator would proceed in his absence,’ All 
that the arbitrator undertook was that he 
would not finally pronounce his award 
without giving Hem Chandraand the other 
members of his branch of the family an 
opportunity of being heard or the 20th De- 
cember. As regards what happened on the 
20th December there is direct contradiction 
in the evidence. According to the arbitra- 


tor Hem Uhandra appeared and’ he heard ` 
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all that he had to say. That statement he. 
makes in para. 1 of his award a contempo- 
raneous record written on that very day. 
According to Hem Chandra the arbitrator 
refused to look at. the accounts he had 
produced or hear him atall. Inonr opinion 
the probabilities are in favour of the arbi- 
trator’s version. He was ait independent 
person selected for the office of arbitrator 
by consent of all parties. When he had 
specially fixed the 20th December for hear- 


ing what Hem Chandra had-to say if seems 


unlikely that he would not have listened 
to him. Further where there is direct 
conflict of evidence we must give weight to 
the impression that the witnesses made on 
the Judge in whose presence they gave evi- 
dence, Here the learned Subordinate Judge 
was evidently most favourably impressed 
by the manner in which Radha Kishore | 
gave his evidence and .took the contrary 
view as to the value of the evidence of Hem 
Chandra, Harishikesh and the other witnes- 
ses who supported them on this point. As 
regards Harishikesh we certainly agree that 
his evidence is most. unsatisfactory. He has 
not given any reason for his absence 
during the arbitration proceedings. He 
has admitted that the arbitration procéed- 
ings were going on for three or four months 
before the 20th December and he cannot , 
be heard to say that he was in ignorance 
of the proceeding that was goingon. But 
he has given no explanation of his absence 
from the 10th to the 19th December. That 
there was a quarrel between him and the 
arbitrator on the Oth is admitted. But it 
would appear from the evidence that it had 
nothing to do with the arbitrator's conduct 
in connexion with the arbitration proceed- 
ings but arose out of a dispute in couse- 
quence of Harishikesh having entered. 
Radha Kishore'’s house under circumstances 
which Radha Kishore thought improper, 


“We have no hesilation in accepting the 


evidence on the plaintiff's side tnat thia 
quarrel took place after deliver off the 
award and not before. í 

Another point that has been urged ag 
regards the case of Hem Chandra relating 
to the refusal to examine the khatas is that 
Hem Chandra in cruss-examination stated 
that he filed all the shatus he had before 
Sulis. If he had done this he could not 
have had auy khata to produce before him 
on the 20th December. No question was 
put to him in re-examination to enable him 
to explain this damaging admission, We 
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hold, therefore, that the contention that the 
arbitrator refused toadmitevidence produced 
before.him or to hear the parties when they 
appeared has not been sustained and that 
the proceedings were properly held ex parte 
after due notice to all parties concerned in 
accordance wifh the terms of the solehnama. 

Another point in which there is alleged 
to have been misconduct is that the soleh- 
numa provided that the arbitrator should 
work in consultation with two other gentle- 
men, a Pleader Babu Bidhu Bhusan Sik- 
dar and a mukhtear Babu Jagabandhu 
Hajra. It is contended that he did 
not consult the mukhiear Babu Jaga- 
pandu Hazra. The evidence as to what 
actually happened is contradictory. The 
arbitrator says that he consulted Babu 
Jagabandhu Hajra, who left the entire 
matter to him and his uncle. Babu Jaga- 
bandhu Hajra's story is that he advised 
the arbitrator not to proceed ex parte and 
the arbitrator did not take his advice and 
after that he never gave him any opinion 
as to the proceedings. Here also we think 
the arbitrator's version should be accepted. 
But whatever version may be accepted the 
fact remains that for some reason or other 
Babu Jagabandhu Jiajra refused to advise 
the arbitrator. After advice was refused 
the arbitrator was not bound to consult 
Babu Jagabandhu Hajra further. . 


The next objection taken to the conduct 


of the arbitrator is as regards the method 
in which the partition of the immoveable 
properties was made. As regards the divi- 
sion between two branches of the family 
into 8 annas share it appears that there had 
previously been an amicable partition bet- 
ween them. This amicable partition was 
accepted by the arbitrator. It does not 
appear that any obj ection was made before 
him by any one concerned, and by so doing 
the abitrator acted quite properly. Objec- 
tion is taken to the arbitrator's method of 
dividing the property belonging to the 
ranch of the family descended from Gour 
Mohan. This property had to be divided 
into four parts. It appears from the evi- 
dence that the plaintiff Jnanendra made 
a division of this property into four shares 
and it was decided by lot; which share 
should come to thie representative of each 
of the four sons of Gour Mohan. It is con- 
tended that this was not in compliance 
with the terms of the soleknama which 
provided that the division should be made 
after considering the relative conveniences 
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and inconveniences ofthe plaintiff and the 
defendants Nos. 2, 3 and 4. There is 
nothing in the evidence to suggest that the 
partition by lot was not properly conducted. 
In ovr opinion it ishard to imagine a 
fairer way of dividing the property, since 
Jnanendra in making the allotments would 
be bound to make them as equal as possible 
inasmuch as he was as likely as any of the 
other four members of the family to get the 
worst lot if there was any appreciable differ- 
ence between them. Thereis nothing to 
show that there was any matérial before the 
arbitrator on which he could hold that 
there was any difference in the lots as 
regards the question of convenience and 
inconvenience. Itis said that hé was wrong 
in not himself preparing the four list of 
shares of property, but it was sufficient that 
it was done under his ordets andthe divi- 
sion was approved by him. We hold, there- 
fore, that the arbitrator‘did not violate the 
terms of the reference in dividing the shares - 
of this branch of the family in this manner, 
We may add that there was no specific 
ground of objection taken on this point nor 
was the arbitrator crosss-examined as to 
his reasons for making ‘the division of 
this part of the property in this manner. 

We now come to the question of the 
accounts. So far as the accounts of the 
khata, businesses are concerned we have 
already given our reasons for holding that 
the arbitrator had full material before him 
to come to a decision on these accounts. 
Objection is also taken in respect of the 
other matters of accounts which were refer- 
red to the arbitrator. He was required to 
take accounts relating to the Mohanpur 
dwelling house upto the year 1317. The 
only accounts which were produced before 
him ended on the death of Trilochan in 
Sarvan 1314 and on those accounts he held 
that Hem Chandra was liable for the sum 
of Rs. 1,341-4-10 gundas, In respect of other 
matters to which reference is made in the 
solehnama no accounts were produced before 
him, and he has stated that it is impossible 
to determine whether any of the parties 
had any liability in relation thereof. Some 
other objections also have been taken as 
regards the items, but these related to mat- 
ters which were most undoubtedly within 
the arbitrator's powers to decide, 

The point thateis strongly urged is that 
as the arbitrator has not adjudicated on all 
the points which were referred to him his 
award must be set aside, since that is ong 
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of the grounds referred to in para. 14 of 
the Second Schedule of the CO. P..C., and 
under para. 21 of that Schedule if such 
ground is proved in a case of arbitration 
without the intervention ‘ofthe Court, the 
Court cannot order the award to be filed. 
There has been an interesting argument as 
to the case law on the question whether 
the concluding portion of el. (a) of para. 14 
is applicable in the case of arbitration 
without the’ intervention~of the Court, 
But on the view we take it is umne- 
cessary to decide this point. In our 
opinion the learned Subordinate Judge and 
also the arbitrator himself have not realized 
the real effect of the arbitrator's findings 
with reference to these accounts. The arbi- 
trator's finding really comes to this. In res- 

ect of these claims in dispute between 
he parties with reference to these accounts 
no material was produced before him on 
which he could decide that there was any 
liability from one party to another. The 
effect of this finding if the award is filed 
will be that no party to these proceedings 
could make any claim against any other 
party in respect of these accounts, They 
had an opportunity to make out their claims 
and they failed to take advantage of it. 
They cannot in any subsequent proceeding 
again raise such claim. It, therefore, fol- 
lows that the arbitrator's award is final for 
all time settling the dispute between’ the 
parties relating to thesé accounts. We, 
therefore, hold that no ground mentioned 
in para, 14 has been proved, since the award 
has not left undetermined any of the matters 
referred to arbitration. 

We hold, therefore, that the objections 
taken by the appellants fail and that the 
order of the lower Court directing the award 
to be filed should be upheld. The appeals 
are dismissed with costs. ` 

We assess the hearing fee ineach appeal 
at ten gold mohurs. 


Z. K. Appeal dismissed. 
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LAHORE HIGH COURT, 
Civit Revision No. 397 or 1925: 

June 17,1935. 
Present:—Mr. Justice Jai Lal. 
RADHA KRISHAN—P tartntirF— 

PETITIONER 6 
“ versus 
MEHTAB MIAN AND oTHERS— 


DEFENDANTS—RESPON DENTS, 

Court Fees Act (VII of 1870), Sch. LL, Art. 17 (6)-- 
Decree, mole of execution of, appeal against~-Court- 
fee payable. 

When an appeal is not preferred against.a decree 
as a whole, but only against the mode of the execu- 
tion of the decree, the case falls under Art. 17 (6) of 
Sch. II to the Court Fees Act, and a stamp of Rs, 10 
is sufficient. [p. 630, col. 1.] 

Civil revision from the decision of the 
District Judge, Attock, dated the 28th 


rf of 


November 1924. 


Bakhshi Tek Chand,.for the Petitioner. 
Sheikh Niaz Muhammad, for the Re- 
spondents. 


JUBGMENT,.—tThe plaintiff in this 
case institutéd aSuit against the defendant 
for dissolution of partnership. The Trial 
Court decreed the suit but added a direc- 
tion that a Receiver should be appointed 
in respect of the partnership property 
(timber) who should bring it to the market 
and sell it. The plaintiff was ordered’ to 
supply the necessary funds for bringing 
the timber to the market. The plaintiff 
appealed to the District Judge with a view 
to have this direction removed. The learned 
District Judge held that the amount which - 
would have to be paid by the plaintiff in 
pursuance of the direction was more than 
Rs. 5,000 and, therefore, he had no juris- 
diction to entertain the appeal. He also 
held that the Court-fee stamp of Rs. 10 paid 
by the plaintiff on the memorandum of 
appeal was insufficient. The plaintiff has 
appealed to this Court from both these 
orders, A preliminary objection was taken 
on behalf ofthe respondent that no appeal 
lay from the above orders. The appellant 
has, however, in his memorandum of appeal 
expressly prayed that, in case no appeal 
lay, the memorandum of appeal may be 
treated asa petition for revision. I pointed 
out to the learned Counsel for the respond- 
ent that it was a fit case in which peti- 
tion for revision should be entertained 
under any circumstances. The learned 
Counsel did not argue the question of in- 
competency of an appeal. The question 
whether an appeal lies is a doubtful one 
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and I one prefer, therefore, to treat the 
proceedings as a revigion. 
The view of the learned District Judge 
. on both the points referred to above is 
erroneous. The value of the suit in the 
Trial Court for purposes of jurisdiction 
was Rs. 1,200. This valuation has not 
been shown to be erroneous and must, 
therefore, for the purposes of the appeal 
be accepted to be correct. The conse- 
quence is that an appeal from the decree 
or any part thereof lies to the District 
Judge and not to the High-Court. As 
regardsthe question of Court-fees the plaint- 
iff appealed to, the District Judge only so 
far as the direction regulating the conduct 
of the Receiver in respect of the timber and 
as to the payment of expenses for bringing 
the timber to the market is concerned. He 
did not attack the decree asa whole, In 
other words the objection in appeal was 
to the manner in which the decree passed 
by the Trial Court was to be enforced. 
The case under the circumstances was 
clearly covered by cl. 6 of Art. 17 of the 
Second Schedule of the Court Fees Act. 
No authority was cited on behalf of the res- 
pondent in support of the view taken by 
the learned District Judge. The learned 
Counsel for the petitioner on the other 
hand relied upon the judgment of this 
Court in Civil Appeal No. 467 of 1917, 
‘where it was held that a Court-fee stamp 
of Rs. 10 was sufficient on a memorandum 
of appeal from a ‘decree for partition 
where the appellant did not dispute the 
respective shares of the-parties but sought 
only to impeach the mode of partition. 
The case was held’ to fall within the pur- 
view of Art. 17 (6) of Schedule II to the 
Court Fees Act. In Rup Chand v. Fateh 
Chand (1) a decree was granted to the 
plaintiff for possession of certain property 
but its operation was limited to the life- 
-time of a female holder. An appeal by the 
plaintiff seeking to have the condition 
‘limiting the tenure of the property: to the 
-time of the female holder.was held to be 
sufficiently stamped with a Court-fee of 
eRs..10. In Fateh Chand x. Bilas Rai (2) 
- In.a- suit ‘for partition the Trial Court 
- passed a preliminary decree fixing the 
-share of the parties and then appointed 
a Commissioner and ordered that the 
Baparake pieces of immoveable property shall 
“GN Ind. Cas. 977; 33 A. 705; 8 A. In J. 821. 7 


< (2)534 Ind. Cas. 587; 96 P. Rv 1916; 6l P. L. R. 1916; 
89 P. W. R. 1916; 140 P W. R. 191 
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be auctioned by the Commissioner among. 
the partiés, the share-holder being allowed 
to bid. The total sum thus paid in will 
be divided among the parties in the pro- 
portionate shares given above. The memo- 
randum of appeal objecting to the mode 
of partition was held by the Chief Court 
of the Punjab to be sufficiently stamped 
with a Court-fee of Rs. 10 under Art. 
17 (6) Schedule IT of the Court Fees Act. 

The judgment of this-Court in Rama 
Sing h v. Ram Chand, First Appeal No. 564. 
of i914, also supports the contention of the 
appellant. In my opinion, therefore, the 
Court-fee paid on the memorandum of ap- 
peal before the District Judge was sufficient 
and,the learned District Judge was compe- 
tent to entertain the appeal, 

Accepting the petition I order that the 
memorandum of appeal be returned to the 
petitioner for being presented in the Court 
of the District Judge and I direct the 
District Judge to hear the appeal on its 
merits. The respondent will pay the costs 
of the petitioner in this Court. 

N. H. ; Petition accepted. 


CALCUTTA HIGH COURT. 
BERAN FROM APPELLATE DECREE No. 1615. 
or 1922.. 

April 24, 1925. 

Present :—Mr. Justice Cuming and 

Mr. Justice Panton. 
DHIRAJUDDIN BEPARI—DeErenpant 
—-APPELLANT 
Versus . 

BAHARULLA SHEIKH— PLAINTIFF 
AND ANOTHER— DEFENDANT No. I=, 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 27 
—Transfer of Property Act (IV of 1882),s. 59— 
Mortgage—Attestation, proof of—Court, refusal of, to 
examine scribe—-Appellate Court, power of, to admit 
evidence of seribe—Proof of execution. 

In a suit ona mortgage one of the witnesses to the 
mortgage being dead and the other attesting witness 
being unable to say whether the mortgage-deed was 
or was not the document which he had attested, the 
plaintif made an application for the issue ofa com- 
mission to examine ee of the deed as a witness, 
it being alleged that the scribe was ill and was unable 
to attend the Court. This application was refused on 
the ground that it was not supported by a certificate 
from a recognized medical practitioner. In appeal 
the Appellate Court admitted in evidence the testimony 
cf the seribe who deposed that the deed was executed 
in his presence; 
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Held, (1) that the Appellate Court had power to 
admit the evidence of the scribe both under cl, (a) 


and cl, (b) of r. 27 of O. XLI of the C. P. C.; 

(2) that the evidence of the scribe was sufficient to 
prove the execution of the mortgage-deed. 

Appeal against a decree of the Sub- 
ordinate Judge, Rangpur, dated the 22nd 
April 1922, reversing that of the Munsif, 
First Court, at Gaibandha, dated the 14th 
June 1921. , 

Mr. Atul Chandra Gupta (with him Babu 
Radhika Ranjan Guha), for the Appellant. 

Babu D. N. Bagchi, (with him Babu 
Mohini Mohun Bhattacharjee), for the Re- 


spondents, 
JUDGMENT. 

Cuming, J.—This appeal arises out of 
a suit to enforce a mortgage-bond executed 
by the defendant No. 1 in favour of the 
plaintiff on the 2nd April 1909. The amount 
secured by the bond was Rs. 400 and the 
total amount claimed was Rs. 1,000. The 
plaintiff's suit was resisted by «defendant 
No. 2 who was a subsequent purchaser ‘of 
the mortgaged property. He contended 
that the bond was collusive and without 
consideration. The defendant No. 1 in his 
written statement pleaded part payment. He 


did not, however, appear at the trial to con- 


test the suit. ; 

The Court of first instance dismissed the 
plaintiff's suit holding that the transaction 
was not a real oneand that the plaintiff had 
not proved the execution of the mortgage. 

The plaintiff appealed‘and on appeal the 

‘learned Subordinate Judge admitted certain 

additional evidence, namely, the statement 
of one Arabuddin who was the writer of the 
mortgage-bond and whom the plaintiff 
desired to examine on commission in the 
lower Court on the ground that he was ill 
but that application was refused by the 
learned Munsif. There was also an applica- 
tion to admit in evidence a certain order of 
the Sub-Divisional Officer of Gaibandha. 
On a consideration of this evidence and of 
the evidence adduced in the: Trial Court the 
Subordinate Judge decreed the appeal with 
2osts. z 

The defandant has appealed to this 
Court. The first contention of the appel- 
lant is that the lower Appellate Court is 
wrong in admitting in evidenca the testi- 
mony of Arabuddin the writer of ‘the docu- 
ment. He urges that the admission of this 

~- evidence and also of the order of Sub- 
Divisional Officer of Gaibandha does not 
come within the purview of O. XLI, r. 27, 
C. P.C. With regard to the evidence of 
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Arabuddin it would appear that in th® 
lower Court the plaintiff had applied for his 
examination on commission but his appli- 
cation was refused-on the ground that it 
was not supported by a certificate from a re- 
cognised medical practitioner. ¿The learned 
Advocate for the appellant contends that 
this will not, therefore, come within the pur- 
view of O. XLI, r. 27, C.P. Œ. Rule 27 has 
two clauses viz., (a) and (6), They run thus; 
(a) “The Court from whose decree the appeal 
is preferred has refused to admit evidence 
which ought to have been admitted, or" (b) 
“the Appellate Court requires any docu- 
ment to be produced or any witness 
to be examined to enable it to pronounce 
judgment, or for any other substantial 
cause, the Appellate Court may allow 
such evidence or document to be produced 
or witness to be examined”. 

It seems to me that the admission of the 
evidence of Arabuddin may well come 
under either of these clauses. The order of 
the Sub-Divisional Officer at Gaibandha is 
to the following effect. “This may or may 
not be true. File 19th November 1920". 
As faras can be seen this piece of evidence 
proved nothing one way or the other. 

The next ground taken by the learned 
Advocate for the appellant is that the 


‘lower Appellate Court is wrong in treating 


the scribe as an attesting witness in the 
case to prove execution of the bond. It is, 
however, quite clear from the judgment of 
the Subordinate Judge that he did not 
treat the evidence of Arabuddin as evidence 
ofan attesting witness. The fact appear 
to be this: one of the witnesses to the 
mortgage deed is dead and the other wit- 
ness when the document was read over to 
him was unable to say whether this was or 


“was not the document which he had attested 


because, he stated that at the time of the 


‘execution of the deed it was not read over 


to him. He merely attested the signature 
of the executor. In such circumstances it 
was open to the plaintiff to prove execution 
of the deed by a person who was present at 
the time of the gxecution and for this 
purpose, he examined the scribe. 

In these circumstances the appeal fails 
and is dismissed with costs. 

Panton, J.—I agree. 


Z. K. Appeal dismissed., 
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LAHORE HIGH COURT. 
Cryin Revision No. 615 or 1924. 

March 14, 1925. 
Present:—Mr. Justice Scott-Smith. 
ISHAR DAS AND orHERS—DEFENDANTS— 

e PETITIONERS 
5 VETSUS 
LAL SINGH AND OTHERS——PLAINTIFFS 
' RESPONDENTS. 
Civil. Procedure Code (Act V of 1908), s. 115, O. 
XXII, r. 1—Withdrawl of suit--Inability to produce 
evidence—Revision. ~ 


The High Court can interfere on the revision side: 
with an order passed under O. XXIU, r. 1 of the- 


©. P C., where that order proceeds on grounds other 
than those laid down in the rule. The words “other 
sufficient ground” in” the rule are ejusdem generis 
with the grounds mentioned. [p. 632, col. 2.] 

An order granting leave to withdraw a suit with 
liberty to bring a fresh suit on the ground that the 
plaintiff had been unable to produce sufficient evi- 
dence to prove his case within the time allowed is 
without jurisdiction and can be set aside in revision. 
[p. 633, cols, 1 & 2.] 

‘Civil revision from an order of the Sub- 
Judge, Tarn Taran, dated the 3lst July 
1924. 

Lala Fakir Chand, for the Petitioners. 

Mr. Durga Das, for the Respondents. 

JUDGMENT.—This is an application 
for revision of an order of a Subordinate 
Judge granting the plaintiffs leave to 
withdraw from their suit with permission 
to bring a fresh suit under the provisions 
of O. XXIII, r. 1, C. P. C. 4 
. The facts are briefly as follows:— 


and their minor brothers sued for redemp- 
tion of a. house on payment of Rs 77-5-0, 
The chief plea was that they were the legal 
heirs of the mortgagor. On the &th July 
1924, Jagat Ram applied to be appointed 
the: next friend of the minor plaintiff in 
the place of ‘Lal Singh. He also requested 
he might be allowed to produce fresh 
evidence but his application was refused 
by the Court on the ground that it was 
not a ‘bona fide one. On the 28rd July 
the plaintiffs applied for leave to withdraw 
the suit with liberty to bring a fresh one 
as they had not been able to adduce suff- 
cient evidence within the time allowed. 
The Court upon this passed the order of 
which revision is sought. 


The Counsel for the respondents ob- 
jects that no revision lies in a case of 
this sort and citesthe case of Jhunku Lal 
v. Bisheshar Das (1) in which it was held. 
that on an application for revision against 


(1) 46 Ind, Cas, 71; 40 A, 612; 16 A, L. J. 495, 


ISHAR DAS V. LAL SINHAG, 


- (901, ©. 1925) 


an order passed under:O. XXII, r. 1, 6. 
P. C., the Court had jurisdiction to grant. 
leave to the plaintiffs to bring a fresh 
suit, and the factthat the Court may have 
exercised, and probably did exercise a 
wrong discretion in granting the plaintiffs 
application was not sufficient to bring the 
case within the purview of s. 115 of the 
C. P. © The Judges in that case quoted 
with approval certain remarks of their 
Lordships of the Privy Council in thecase 
of Balakrishna Udayar v, Vasudeva Aipat 
(2) which were as follows:—“It will be 
observed that the section applies to juris- 
diction alone, the irregular exercise, or non- 
exercise of it, or the illegal assumption 
of it. The section is not directed against, 
conclusions of law or fact in which the 
question of jurisdiction is not involved.” 
I have referred to the case in question 
and I do not think that the Privy Coun- 
cil intended to lay down any general rulé 
and that their remarks must be deemed 
to have application to the case which was 
before them. There the High Oourt bad, 
under s. 115, O. P. ©., interfered on the 
revision side with the order of the District 
Judge and their Lordships of the Privy 
Council held that the High Court had the 
power so to interfere. No other case 
decided by any High Courtin India has 
been referred to hy Counsel for the res- 


` pondents in which it has been held, as 
„ Lal Singh and Hir of full age of Hazara, apres ra Lal. v Bahekar 


in Jhunku Lal v. Bisheshar Das (1) 
that the High Court has no power to in- 
terfere on the revision side with the order 

passed under O. XXII, r 1. ` 


On the other had numerous cases have 
been cited by Counsel forthe petitioners in 
which High Courts have sointerfered. The 


-same point came up before me as a Judge 


of the Punjab Chief Court in the case of 
Munna Lal v. Chhabil Das (3) and, after 
considering the authorities then cited, 

held that an order passed under 
O. XXIII, r. 1,C. P. 0, is open to inter- 
ference by the High Court on revision. T 
also held that thewords “other sufficient 
ground” in O. XXIII, r. 1 (2) (b), C. 
P. C., are ejusdem -generis with the de- 
fect referred to in rule 1 (2) (a) of the Code, 
so that permission to witbdraw.a suit 
with liberty to hringa fresh suit cannot be 


(2) 40 Ind. Cas. 850: 40 M. 793: 44 I A. 261; 15 A. D, 
J. 645: 11 Bur. L. T. 48: 2P. Ta W.101; 33 M. L.J. 
89: 26 O. T.. T. 143: 22 O. W. N. 50: 19 Bom. L, R. 715; 
(1917) M. W, N, 628: 6 I. W, 801 /P, C). ime 

43) 46 Ind. Cas, 181; 117 P WR, 1918, 
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grantéT except on grounds which are of the 
same nature a3 the grounds specified in 
cl. (a). 

The following cases support the argument 
of Counsel for the petitioners:— 

Bat Kashibwui v. Shidappa Anapa (4). In 
that case the Court gave time to the plaintiff 
to adduce documents to counter-act the 
effect of the documents already produced 
by the defemdants; and on the plaintiff's in- 
ability to adduce the documents on the 
appointed day, he applied for leave to with- 
draw from the suit with permission to file a 
fresh one on the same cause of action and 
the Court granted the leave. 
that the Court acted with material irregu- 
larity in the exercise of its jurisdiction, and 
that the plaintiff's failure to produce the 
documents was not a sufficient ground to 
put the defendant to the trouble and 
annoyance of afresh suit. : 

In Kannusami Pillai v, Jagathambal (5), 
it was held that assuming that the lower 
Court had jurisdiction to act under O. 
XXIII, r. 1 (2) (b), it acted with material 
irregularity in the exercise of its jurisdiction, 
as it did not exercise a judicial discretion 
in passing the order. he High Court 
accordingly set aside its order. 

“In Kali Prasanna Sil v. Panchanan 
Nandi (6), where the lower Court had 
granted permission and leave to with- 
draw from the suit under s. 373 of the 
O. P. C., 1882, on the grounds of formal 
defect and the plaintiff's inability to 
produce the necessary evidence in time it 
was held that the ground on which the 
order was made by the Appellate Court was 
not a ground which -contemplated by s. 373 
of the C. P. C. and that, therefore, the order 
was without jurisdiction. 

Again in Rama Singh v. Janak Singh (7), 
a Division Bench of the Patna High Court 
held that a Court has no jurisdiction to 
permit a suit to be withdrawn with liberty 
to bring a fresh suit except under O. 
XXLIII, r. 1, ©. P.O. i 

I prefer the view expressed in these 
rulinga to the one taken by the Allahabad 
High Court in the case reported as Janku 
Lal v. Bisheshar Das (1) I am of opinion 
that the High Court can interfere on the 

(4) 21 Ind. Cas. 23; 37 B. 682; 13 Bom. L. R. 823. 


(5) 46 Ind. Oas. 265; 41 M. 701: 71918) M. W. N. 497; 
24 M. L. T. 46; 8 L. W. 145; 35 M L. J. 2 


. 27. 
' (6) 33 Ind. Oas. 670; 410. 367; 23 ©. L. J. 489; 20 C. 
wW. N. 1000. . : 

(7) 56 Ind. Oas. 697; 1 P. L. T. 300; (1920) Pat. 232; 3 
U, P, L. R. (Pat) 121-& 222 i 3 
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yevision side with an order passed under 
O. XXIII, r. 1, if that order proceeds on 
grounds other than those laid down in 
r. 1. The only ground on which leave 
was granted in the present case was that 
the plaintiffs had failed within the time 
allowed to them to produce _ sufficient 
evidence upon which to prove their case. 

Having regard to the authorities above 
referred to, I hold that this wasnot a ground 
which comes within the purview of O. 
XXII, r. 1. I, therefore, allow the revision 
and setting aside the order of the lower 
Court, directit to decide the case in accord- 
ance with law. 

Counsel for the petitioners has stated 
before me that his clients have no objection 
to the plaintiffs putting in the document 
whick they wish to produce and which the 
lower Court refused to accept on the ground 
that they were put in late but states that hé 
does object to their being allowed to pro- 
duce their oral evidence. Having regard to 
the fact that one of the plaintiffs is a minor 
it is for the Court to consider whether it 
should allow any further evidence to be 
produced or not. 

Costs in this Court will abide the 
result. | 


N.H. Revision allowed, 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No, 220 
oF 1923. 

April 28, 1925, 
Present:—Justice Sir Ewart Greaves, Kr., 

and Mr. Justice Cuming. a 
JORINA AKTAR KHATUN— DEFENDANT 
—ÅPPELLANT 
VETSUS 
HAFEZUDDIN KHAN— PLAINTIFF AND 
ANOTILER—D EFENDANT— RESPONDENTS, 

Muhammadan Law—Hanafi School—Divorce pro- .- 
nounced under compulsion, legality of —Pronouncement 
of divorce contained in compromise deed, validity of. 

According to the Hanafi School of Muhammadan 
Law a divorce pronounced under compulsion is valid 
even when contained in a written document, provided 
that the document is addressed to the party to be 
divorced and provided it actually pronounces the 
divorce aŭd is not merely an acknowledgment of 
something agreed to under compulsion. [p. 634, col. 2; 
p. 635, col. 1) h f 
* Accriminal proceeding was compromised and the 
compromise deed contained the following clause:- - 
“I rəlease you Akhtar Khatoon from the marital bond 
py giving you-three talgas according to the Muham- 


C34 
madan scriptures,” The compromise was signed hy 


the husband who pronounced the divorce and by the 
wife who was divorced and was addressed by the 


husband to the wife: f | 
Held, that the compromise deed contained not 


merely anacknowledgment of divorce but an actual 
pronouncement èf divorce and operated asa valid 
divorce under Muhammadan Law. (p. 634, col. 2.] 
Appeal against a decree of the Subor- 
dinate Judge, Fourth Court, Mymensingh, 
dated the 29th August 1922, affirming 
that of the Munsif, First Court, at Netrakona, 
dated the 23rd May 1921. 
` Mr. Gopal Chandra Dasand Babu Bhuban 


- Mohan Saha, for the Appellant. 


Mr. Gunada Charan Sen and Babu Annada. 


Charan Karkoon, for the Respondents. 


JUDGMENT. 

Greaves, J.—Defendant No.1 in the 
suit appeals against a decision of the Sub- 
ordinate Judge of Mymensingh confirming 
a decision of the Munsif of Netrakona dir- 
ecting restitution of conjugal rights at the 
instance of the plaintiff the husband of the 
appellant. : 

Both parties are Sunnis and governed by 
the Hanafi School: The marriage took place 
on the 2ist Kartick 1315 and the parties 
lived together as husband and wife. The 
appellant left her husband in Aswin 1322 
and after this asa result of land disputes 
between defendant No.7 and the piaintiff, 
criminal proceedings under s. 147 of the 
Indian Penal Code were instituted, these 
were settled by a compromise which was 
reduced to writing, one of the terms of the 
compromise was that the plaintiff should 
divorce his wife. The compromise was 
subsequently set aside at the husband's 
instance and both Courts have found that 
the plaintiff signed the terms of compromise 
under compulsion and the question is 
whether according to the Hanafi School 
a divorce extorted by compulsion is 
binding and if so, whether a divorce in 
writing in the form in which it was con- 
tained in this suit is binding. Subsequent 
to thé compromise the wife is said to have 
married defendant No. 2in nikah in Aswin 
1325. No reliance can be placed upon an- 
other document which was produced, name- 
ly, an unregistered talaqnama, it is undated 
and found to be unreliable. 

The only question, therefore, is whether a 
valid divorce waseffected by the compromise 


which has been found to have been execut-- 


ed by the husband undercoercion, Accord- 
ing to the Hanafi School a pronouncement 
of divorce is effectual although it has been 
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made under coercion Hamilton's Hedaya, 
Vol.I, page 210; Tyabji’s Principles of Mu- 
hammadan Law, page 134, (para. 123), Al“. 
though the learned author raises the question 
whether at the present time the Courts 
would give effect to a divorce pronounced 
under such circumstances. 

The respondent contends, however, that 
even ifa divorce pronounced under com-’ 
pulsion is valid the divorce contained in 
the compromise is not binding as it is con- 
tained in a “noncustomary” writing that is 
to say,in a writing not addressed and di- 
rected to any person. And we are referred 
to Ballie’s Digest of Muhammadan Law, 
Vol. I, 2nd Edition, page 235, where it is 
stated as follows:—— 

“A man is compelled by beating and im- 
prisonment to write the repudiation of his’ 
wife and he writes that his wife such an 
one, the daughter of such an one, the son 
of such an one, is repudiated, but his wife 
nevertheless is not repudiated”. 

This passage is 1 think explained by the 
foot note in the same page. The writing 
here is treated as an acknowledgment of 
repudiation which if written under com- 
pulsion is not binding but I do not think 
that it can be taken as an authority: 
for anything else or to effect the rule that 
a written repudiation is valid provided it is 
addressed to the person to be repudiated. 
In the case referred to in Ballie, ubi supra, 
there was no repudiation but merely an 
acknowledgment of one which is not 
enough, 

On an examination of the authorities I 
tkink the law according to the Hanafi 
School is clear that a written divorce is 
valid, provided it is addressed to the person 
to be divorced. It remains, therefore, to see 
the nature of the compromise. It is in 
these words:— 

“Trelease youthe3rd party AkhtarKhatoon 
from the marital bond by giving you three 
talags according to the Muhammadan scrip- 
tures”. . - 

The compromise was signed by the hus- 
band and by the wife and it was registered 
and was addressed by the husband to the 
wife. Itseems to me to be not an acknow- 
ledgment but a document which actually 
effects the divorce. 

As I have already stated tomy mind the 
the law is clear that according to the Hanafi 
School, which governs the parties, a divorce 
pronounced under compulsion is valid and 
that such divorce is nonetheless valid | 
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“because itis contained in a written docu- - 


ment provided this document is addressed 
to the party to be divorced and provided ‘it 
actually pronounces the divorce and is not 
merely an acknowledgment of something 


agreed to under compulsion which in my. 


‘view the compromise is not. 

The appeal accordingly succeeds and we 
set aside the decree of the First Court which 
was confirmed on appeal and the appellant 
will be entitled to her costs here and in the 
Courts below. 

-- Cuming, J.—I agree. 


"eK, Appeal allowed, 


RANGOON HIGH COURT. 
CIVIL APPEAL No. 94 oF 1924. 
: February 16, 1925. 
“»  Present:—Mr. Justice Heald and 
5 Mr. Justice Chari. 
MA HNIN YI—APPELLANT 
Versus 
CHEW WHEE SHEIN— RESPONDEKT, 

Contract Act (IX 2f 1872), s. 78—Lessor and lessee— 
Option of renewal—Failure to give possession—- 
Damages—Profits of premises: 

A lessee who is not given possession is entitled to 
recover as damages the value of the possession of the 
premises between the time from which it ought to 
have been given, to the time h? sueceeds in obtaining 
other premises. [p. 636, col, 1] © 

Jaques v. Millar, (1877) 6 Ch. D. 153; 47 L. J. Oh. 
54d; 37 L, T. 151; 25 W. R. 816, Zamindar of Vizia- 
ngaram v. Behara Suryanarayana Patrulu, 25 M. 587; 
12 M. L. J. 249 and Amanchi Venkatarama Sastrulu v. 
Nama Venkanna, 53 Ind. Cas. 191; 37 M. L.J. 335; 
(1919) M. W. N. 683; 10 L. W. 405; 26 M. L. T, 287, 
relied on. 

Even in respect of agreements relating to immove- 
able property, the principles enunciated in s. 73, 
Contract Act, are applicable, and a plaintiff is entitled 
to damages which only arise in the usual course of 
things from the breach. In assessing such loss the 
amount which is expected to remedy the inconveni- 
ence caused by the non-performance of the contract 
must be taken into account. [p. 635, col, 2.] 

Plaintif obtained a lease of a rice mill from the 
defendant fora year, with option of renwal for 
another year. Ths possession, which was to be 
delivered shortly bəfore the paddy season, was not 
given to the plaintiff, and he sued for damages. The 
plaintiff admitted that he made no attempt to secure 
another mill, but the defendant did not show that 
other mills were available : s 

Held, (|) that it may be prasumsd that it was not 

: possible fur the plaintiff to look for and obtain another 
mill in time for the paddy season of the first year, 
and that, therefore, he was entitled, as damages, to 
the profits he would have made from the mill in that 
year; [p. 636, col. :2.] j 
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(2) thit, however, the plaintiff was not entitled to 
any damages for the second year, as, in the first placa, 
he might not have exercised the option, and, secondly, 
because the presumption as to his inability to- obtain 
enomer mill could not be made as to the second year., 

14. 

Appeal from a decree of*the District 
Court, Thaton, in ©. R. No. 24 of 1924. 

Mr. Foucar, for the Appellant. 
` Mr, U. Shwe Thin, for the Respondent. 

JUDGMENT.—The facts of this case 
are as a follows :—One Ma The Nyo was the 
owner or purported to be the owner of a` 
rice millin Khadazo village, Thaton Dis- 
trict. In a previous Suit No 6 of 1922 of 
the District Oourt of Thaton, the plaintiff 
in this suit had sued Ma The. Nyo for a 
sum of Rs. 15,000 damages for failure to 
carry out her agreement to lease her rice 
mill to the plaintiff. The suit was com- 
promised and one of the terms of the com- - 
promise was that Ma The Nyo should exe- 
cute a fresh lease in pursuance of that 
agreement so executed by Ma The Nyo on 
the 6th of October, .1923. Among other 
terms that lease contained a clause that the 
lessor will, on the 3lsf day of December 
next, hand over the demised premises in 
good working order and condition. Ma 
The Nyo failed to give possession of the 
milland the plaintiff has filed the present 
suit to recover Rs. 15,000 damages in’ 
respect of this failure. Ma The Nyo died 
during the pendency of the suit and her 
daughter, Ma Hnin Yi, has been brought 
on the record as her legal representative. 
The Judge of the Trial Court gave a decree 
in favour of the plaintiff for Rs. 5,000 
damages and both sides appeal. The de- 
fendant appeals on the ground that the 
plaintiff failed to prove the damages 
sustained by him or alternatively that the 
damages awarded areexcessive. The plaint- 
iff also has filed objections onthe ground 
that the Trial Court ought to have given him 
at least Rs. 10,000 as damages. The agru- 
ment before us was confined solely to the 
question of damages. The first question 
which naturally arises is the basis on which 
the damages have been calculated. Even 
in respect of agreements relating to immove- 
able properties the principles enunciated 
ins. 73 of the Contract A3t are applicable, 
The plaintiff will, therefore, be entitled to 
damiges which only ariss in thse usual 
course of things from the breach. In assess- 
ing such loss the amount which is expect- 
el to remedy the inconvenience causad by 
the non-performance of the contract must 
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be taken into account. The plaintiff was 
merely asked in cross-examination whether 
he made an attempt to get another mill 
and he admitted that he did not do so. No 
evidence was given on behalf of the defend- 
ant tochowethat there were other mills 
available. The learned District Judge on 
this ground refused to allow this matter to 
be taken into consideration. He was justifi- 
ed in doing so and his refusal can also be 
supported on another ground, In this case 
the agreement to hire had passed beyond 
the stage of a mere agreement. The re- 
gistered lease deed had been executed 
and the effect of that deedis to vest the 
leased property in the plaintiff. The breach 
alleged isnot a breachon a mere agree- 
ment to grant a lease but the failure to 
give possession of property actually leased. 
Even in such cases there would be a duty 
cast upon the plainiif to minimise the 
damage if he could, but the burden of 
proving that the plaintiff had the means 
available and didnot take steps to avail 
himself of the means will lie heavily on 
the defendant. The measure of damages, 
therefore, will be the profit the plaintiff 
would have made from the mill had pos- 
session been givento him as stipulated. 
The authorities on this point are Jaques v. 
Millar (1), -Zemindar of Vizianagram v, 
Behara Suryanarayana Patrulu (2) and 
Amanchi Venkatarama Sastrulu v. Nama 
Venkanna (3). In the first of these cases 
Mr. Justice Fry held that a lessee who was 
not given possession would be entitled to 


recover as damages the value of the posses-’ 


sion of the premises between the time from 
which it ought to have been given to the 
time that he succeeded in obtaining other 
premises. This value would ordinarily be 
the profits the lessee would make. Mr. 
Justice Fry does not give reasons for his 
decision but the judgment shows that he did 
apply the rule in Hadley v. Dazxendale 
(4). In the .first of the Madras cases 
[Zemindar of Vizianagram v. Behara Surya- 
narayana Patrulu (2)] the point was 
not argued or considered and it is taken 
for granted that in such cases the damages 
would be the profits which the lessee 

(1) (1877) 6 Oh, D. 153; 47 L. J. Oh. 544; 37 L. T- 
151; 25 W. R. 846. 

(2) 25 M. 587; 12 M. L. J. 249. 

(2) 53 Ind. Cas. 191; 37 M. L J. 335; (1919) M. W. N. 
633; 10 L. W. 405; 26 M. L. T 287. ; 

(4) (1854) 9 Ex. 341; 2 ©. L. R. 517; 23 L J. Ex. 179; 
18 Jur. 358; 2 W. R. 302; 156 E. R 145; 23 L. T (o. s.) 
69; 96 R. R. 742, 
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would have made. The point, however, is, 
discussed at length in the later of the 
Madras cases above cited [Amanchi Ven- 
katarama v. Nama Venkanna (3)]. If it had 
been proved in this case that the plaintiff 
could have obtained some other mill then 
it might be argued that he wds only entitl- 
ed to the difference between the rent re- 
served in his lease and the rent he would 
have to pay for the other mill. It may be 
presumed that on the lst December 1923 
when the defendant ought to have given 
possession it would not be possible for the 
plaintiff to look for and olitain another. 
mill ın time for the paddy season of that 
year. This presumption, therefore, would 
not arise in the case of thesecond year over 
which he had an option to renew the- lease, 
This consideration will be an additional 
ground for refusing, as the learned Judge 
rightly did, 16 take into consideration. the 
option for renewal in assessing the damage. 
We are of opinion that the first method of 
assessment considered by the learned Judge 
was correct. He calculated the profits on 
the basis of what the plaintiff would have 
obtained had he used the mill for-milling 
paddy for the year. On the evidence it 
could be safely assumed that a lease of a 
mill would be able to work for at least six 
months in a year with an average of eight 
hours per day. This presumption is very 
much in favour of the defendant. We have 
already expressed our opinion that the 
plaintiff cannot claim damages for the 
gecond year in respect of which he had an 
option for renewal. As the learned Judge 
rightly points out itis an option to take 
effect at later time and such an option 
might not be exercised. For this reason 
and for the additional reason given by us, 
the learned Judge rightly declined to take 
profits of the second year into considera- 
tion in assessing the damages. Though the 
profits of the second year cannot be taken 
into consideration in assessing the plaint- 
iff's damages, we cannot refuse to give the 
plaintiff the benefit ofa covenant contained 
in the renewal clauses. This covenant en- - 
ables the plaintiff to retain two months" 
rent in the second year as compensation 
for the expenses incurred by him in the 
suit which had been compromised. By her 
preach of the cdntract Ma The Nya had de- 
prived the plaintiff of the opportunity to 
recoup his expenses. The plaintiff is, there- 
fore, entitled to this sum of Rs. 1,200 
(two months’ rent) as damages. He is, there- 
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fore, entitled altogether to the sum of 
Rs. 6,840. The appeal is dismissed without 
costs. The cross appeal is allowed to the 
extent of varying the decree of the lower 
Court by ordering that the plaintiff will 
be entitled to the sumof Rs. 6,840. The 
defendant will pay the plaintiff's costs on 
this amount in the Court below and in 
this Court. 

N. H. Appeal dismissed, 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECREH No. 1499 | 

oF 1922. 

“April 7, 1925, 
Present:—-Mr. Justice Suhrawardy and 
‘ Mr. Justice Duval. 
GAJENDRA NARAIN MAITY— 
PLAINTIFF—APPELLANT 
versus 
SITA NATH DAS—Deranpant— 
RESPONDENT, 

Debtor and creditor—Tender, refusal of, effect of-- 
Interest, cessation of—Deposit in Court whether neces- 
sary. 

Where a valid tender of the amount of a loan is 
made by a debtor to his creditor and is improperly 
refused by the latter, interest ceases to run on the 
loan from the date of the tender and the debtor is not 
bound to follow up the tender by a deposit of the 
amount in Court. [p. 638, cols. 1 & 2.] 

Appeal against a decree of the First 
Additional District Judge, Midnapur, dated 
the 28th March 1922, modifying that of the 
Munsif, Third Court at Contai, dated the 
17th: September 1920. 

Mr. Satya Charaw Sinha and Babu 
oes Kumar Ghose, for the Appel- 
ant. 2 

Babu Apurba Charan Mukerjee, for the 
Respondent. 

JUDGMENT. 

Suhvrawardy, J.—This appeal raises 
à question which is not covered directly 
by authorities of this Court, It appears 

“that the defendant borrowed Rs, 350 from 
the plaintiff on anote of hand dated the 
4th April 1916. The present suit was 

‘ brought: by the plaintiffs for recovery of 

principal with interest’ at the stipulated 


rate of 36 per cent per annum. The defend-. 


ant admitted execution ofthe mote of hand 
but pleaded tender of thaamount due on 
the 13th July 1916. It is found by the 
lower Appellate Court that the plaintiff 
unlawfully refused to accept the money that 
was tendered to him, It was first sent by 
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the defendant through his servant and on 
the refusal of the plaintiff to accept it, it 
was sent by money order on the 15th July 
1916. The lower Appellate Court, therefore 
held that the tender was good and that 
the defendants’ plea was substantiated 
But as the defendant did not deposit the 
money in Court either before or after 
filing of the written statement, the learned 
Judge thought that he should allow in- 
terest to the plaintiff on the sum tendered 
from July 1916 to the date of institution 
of the suit at the rate of 6 per cent. per 
annum and he decreed accordingly. 

The plaintiff appeals and it is argued 
on his behalf that the defendant not having 
deposited the money tendered in Court 
the tender was. not kept alive and, there- 
fore, he is entitled to full interest at the 
stipulated rate till the date of the institu- 
tion of the suit. In support of this posi- 
tion he has relied on the case of Haji Abdul 
Rahman v. Haji Noor Mohammed (1) which 


is a decision of a Single Judge sitting on ~~~ 


the Original Side of the Bombay High 
Court. The learned Judge in that case 
relied upon O. XXII, r.3 of the English 
Judicature Acts and on the law founded 
upon that provision of the English Proce- 
dure Actas laid down in Leake on Con- 
tract and other text-books on the Law of 
Contract, and accordingly held that a plea 


of tender before action must be accom- 


panied by a payment into Court, other- 
wise, the tender is ineffectual. I am unable 
to follow this dictum in view of the 
absence of a provision in the C. P.O, cor- 
responding to O. XXII, r. 3 of-the Eng- 
lish Judicature Acts. The only mention of ` 
the defendant's right to deposit is to be 
found in Appendix A of the First Schedule 
under the heading Forms of Pleadings. In 
giving the different defences that may be 
taken in an action, with regard to payment 
in Court it is stated that the defendant 
may aver that he has paid into Court the 
sum of Rs. and that this sum is enough 
to satisfy the plaintiffs claim. This pro- 
vision is apparently made to enable the 
defendant to avoid costs and possibly some 
further .liability, but it does not lay down 
any substantive law. In the absence of any 
express provision either in the law of 
contract or in the law of procedure which is 
applicable to Indian Courts 1 do not sse 
how it can be laid down asa binding rule 


1) 16 B. 111; 8 Ind. Dee. (x, 8.) 570. 
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of law that if a tender is not followed by 
a deposit in Court, it is an ineffectual 
tender. The view taken in the Bombay 
‘ease is reiterated without examination in 
the case of Sabapathi Pillay v. Vanmaha- 
linga Pillai (2). But it was not neces- 
sary for the, decision of that case to adopt 
the view laid down in the Bombay case 
- because the fact found in that case was that 
“though the plaintiff failed to pay the 
money into Court, as the defendants failed 
to fulfil their part of the agreement or to 
make a valid unconditional offer to perform 
the same, the defendants were not entitled 
to enforce the other terms included in the 
compromise decree”. The question has not 
directly arisen in this Court in any case 
but a similar objection was considered by 
Mookerjee and Holmwood, JJ., in the case 
-of Jugat Tarini Dasi v. Naba Gopal Chaki 
3). That was a case in which tender was 
made by the tenant of the rent due to the 
landlord, The tenant sometime after de- 
posited the rent under 6. 61, Bengal Ten- 
ancy Act but did not depositit forthwith 
in Court orin the suit by the landlord 
for recovery of arrears of rent. In dealing 
- With the objection that the deposit was not 
made in Court the learned Judges observed 
as follows: “It appears to us to be ex- 
tremely unjust to hold that a tenant who 
has made a valid tender, which has been 
improperly refused, should be driventomake 
-a deposit under s. 61 (Bengal Tenancy Act) 
-in ordet to protect himself from further 
liability to pay interest. We ought not 
10 place a construction upon the Statute, 
the effect of which would be to throw 
tipon a tenant, who has made a valid 
tender, which has been, improperly 
refused, the burden of additional interest, 
which must accrue between the date of 
tender and the date of deposit, and the costs 
-of an application under s. 61, which may 
in some instances, as in the case before 
us, amount to a substantial sum. We must 
hold, consequently, that as there was a 
valid tender in this case, which was im- 
- properly refused, interest ceased to run 
from the date of tender. It was suggested, 
however, that, as the amount tendered was 
not deposited in Court, the tender was not 
kept good. In p oaa there is no 
ion for this argument. 
Pa the debtor, whose tender has 


3 Ind. Cas. 581; 38 M. 959; 15 M. L. T. 203; 2 
; 27 431; (1914) M, W. N. 256, l 
(8) 34 O. $08; 5 C. L. J. 270. 
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been refused, may retain the money in his 
own possession. The identical money need ` 
not be kept in hand, since the money ten- 
dered does not become the property of the 
creditor ; the debtor may use it as his own 
without destroying the effect of the tender, 
ifhe is ready at all times to pay the debt 
in current money, when requested”. I 
fully agree with the above observation made 
in this connection. There being no pro- 
vision in the Statute law as to make it 
obligatory upon a debtor in order to keep 
the tender alive to make deposit in Court, 
I am unable to-lay down as a rule of 
general applicability in the muffussil that 
where the defendant fails to make the de- 
posit in Court the tender must be ineffec- 
tual though it was validly made and un- 
lawfully refused by the creditor. The 
deposit by the defendant of the amount 
admitted to be due by him in Court general- 
ly exempts him from the liability for costs 
and that is all the benefit thathe can expect 
from such deposit under the provisions of the 
C. P.C. The learned Judge, however, has 
taken this omission of the defendant into 
account dnd has allowed interest to the 
plaintiff upon the sum tendered at the rate 
of 6 per cent. per annum from the date of 
the tender down to the date of the suit. 
In my opinion substantial justice has been 
done inthis case and the decree of the 
learned Judge is accordingly upheld. 

This appeal is dismissed with costs. 

Duval, J.—In this appeal the findings 
of fact are that the tender was duly made 
by money order sent onthe 15th July 1916 
and that three years and a-half-after on the 
8th January 1920 the present suit was 
brought. It is clear that just after the 
suit was brought the plaintiff applied for. 
attachment of defendant’s moveables before 
the judgment and that the attachment order 
was issued in February 1920 when the 
defendant filed his written statement he 
admittedly pleaded tender in July 1916. 
He did not, however, deposit the amount 
which he had tendered in that year. The 
question, therefore, arises and it appears to 
be the only point that can arise is whe- 
ther in this suit the defendant can now ' 
plead tender in view of the fact.that he 
did not depositthe money in Court. In 
support of the argument that he cannot 
now plead tender, we have the English rule 
made under the Rules of the Supreme Court 
and applied to County Courts un ler which 
the plea of tender is not available if tender. 
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is made before action unless the amount 
is paid into Court after the action. Has 
this rule of pleading been imported into 
the Indian Law? So far as I can see 
it has not been. No doubt in the forms 
of written statement in Appendix A to 
the ©. P. C., a form is given to which 
my learned brother has referred and the 
words of which I need not repeat. But 
there is nothing that Ican find either in 
the substantive law or in the orders dealing 
with pleadings generally and written state- 
ments which makes it compulsory where 
tender is pleaded to deposit the money in 
Court. In my opinion, therefore, this rule 
of English Law is not yetin force in this 
country and in this view the appeal must bé 
dismissed with costs. 


Z. K. Appeal dismissed. 


RANGOON HIGH COURT. 
SPESIAL First APPEAL No. 76 or 1924. 
January 29, 1925. 

Present :—Mr. Justice Heald and 
Mr. Justice Chari. 

S. K. NAGOOR MEERA—APPELLANT 
versus 
Hajee MOIDEEN NAINAR MEERA 
ALI— RESPONDENT. 

Promissory-note--Pro-note executed by partner— 
Firm's name not given—Firm, liability of ~Civil Pro- 
cedure Code (Act V of 1908), O. VI, r. 17—Amendment 
of plaint—New cause of action. 

No person can be made liable on a negotiable 
instrument unless his name appears on the promis- 
sory-note, or if itis sought to make him liable as a 
partner the name: of the firm in which he isa partner 
appears on it. [p. 639, col. 2: p. 640, col. 1.] 

Sadasuk Janki Daus v. Kishan Pershad, 50 Ind. Cas. 
216; 46 ©. 663; 290. L. J. 340; 17 A. L. J. 405; 25 M. 
L. T. 258; 36 M. L. J. 429; 21 Bom. L. R. 605; (1919) 
M. W. N. 310; 23 C. W. N. 937; 10 L. W. 143; 1 U.P. 
L. R. (P. O.) 37; 46 I. A. 33 (P. C.) and Kutti immu v. 
Raggi Seth, 8 Ind. Cas. Bal; 21 M. L. J. 526; 9M. L. 
T. 120; (1911) 1 M. W. N. 45, relied on. 

The powers as to amendment of plaint given to 
Court are very wide but they should not ordinarily 
be used to allow a new cause of action to be introduc- 
ed where the defendant would be deprived of his plea 
ole if the amendment were granted. |p. 640, 
-eol. 1, 

Special appeal against the decree of 
the Small Cause Court, Rangoon, in O.R. 
No. 6169 1923, 

Mr. Hay, for the Appellant. 

Mr. Foucar, for the Respondent. 

JUDGMENT.—The plaintiff files a 
guit on a pro-note signed by the first defend- 
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ant alone and in his own name. In the. 
plaint he states that the lst defendant for 
himself and on behalf of his partner, the 
2n@ defendant, by their promissory-note 
promised to pay to the plaintiff or order 
the amount of the note. There is nothing 
whatever in the promissory-nete either on 
the face oron the back of it to indicate 
that the promissory-note was executed by 
the Ist defendant in his capacity as a 
partner andon behalf of the partnership. 
The firm’s name does not appear any where, 
It will also be noticed that the plaint is 
based entirely on the promissory-note and 
not on the original cause of action, namely, 
the supply of goods. Inthe written state- 
ment the Ist defendant raised certain de- 
fences, namely, (1) a general denial of the 
allegations in para. 1; (2) a denial of the 
partnership; and (3) a denial that any de- ` 
mand was ever madeon him. No defence 
was raised specifically on the question 
whether, assuming that the Ist defendant 
executed the promissory-note on behalf of 
the 2nd defendant the suitis maintain- 
able against the latter when neither the 
name of the firm nor that of the 2nd de- 
fendant appears in the pro-note. The 
Counsel for the 2nd defendant who ig 
the appellant before us argues that his de- 
fence is implied in the general denial. We 
do not think so and the issues framed seem 
to us to show that neither the Judge of 
the Trial Court nor the Pleaders who ap- 
peared there understood the pleadings to 
have involved this question. The.learned 
Judge of the Trial Court has ‘given a decree 
against both the defendants and the 2nd 
defendant now appeals, The sole argument 
raised on his behalf is that the suit being 
one ona promissory-note there cannot be a 
decree against the 2nd defendant, whose 
name does not appear on the note. It is 
also urged that, even assuming he is a part- 
ner with the Ist defendant because the 
name of the firm does not appear on the 
note he cannot be held liableasa partner 
in the firm. As the point raised is a point 
of law which does not involve the taking 
of fresh evidence and as it is raised in the 
grounds of appeal we have allowed the 
appellant toargue it before us though it 
was not specifically pleaded in the Trial 
Court. 

It is settled law that no person can be 
made liable on a negotiable instrument 
unless his name appears on the promissory- 
note or if it is sought to make him liable 
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asa partner the name of the firm in which 
heis a partner appears on it. That principle 
was actually applied in the case of Sadasuk 
Janki Das v. Kishan Pershad (1) and Kutti 
Ammu v. Raggi Seth (2). 

We are, therefore, bound to hold that, the 
plaintiffs suft which is entirely based on 
the promissory-note must fail as against 
the 2ud defendant. We have considered 
the quéstion whether an amendment should 
not at this lage be allowed in view of the 
fact that the point was not raised in the 
lower Court and the written satement of 
the 2nd defendant did not disclose this 
as one ofhis defence: We are of opinion 
that we ought not to doso because if the 
second defendant had raised this defence 
when he filed his written’ statement on the 
llth of December 1920 and the plaintiff 
` lad then withdrawn the suit and filed a 
new one, that new suit would have heen 
time barred. The powers of amendment 
given to Court are very wide but they 
should not ordinarily be used to allow a 
new cause of action to be introduced where 
the defendant would be deprived of his 
plea of limitation ifthe amendment were 
granted, and we see no reason tomake an 
éxception to the ordinary rule in this 
case. Under these circumstances we cannot 
allow the plaint to be amended. 

The resultis that the appeal must be 
allowed. The decree of the lower Court 
will be varied and the plaintiff's suit will 
_ stand dismissed as against the 2nd defend- 
ant. There will be no costs in either Court 
in favourof the 2nd defendant as he did 
not raise the point in the lower Court as 
he ought to have done. 

N. H. Appeal allowed. 

(1) 50 Ind. Cas. 216; 46 C. 663; 29 C. I, J. 340; 17 
À, 


P, C). 
(P.EX Ind. Cas. 851; 21 M. L. J. 526; 9M. L. T. 120; 
1911) 1 M. W. N. 45. < 
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LAHORE HIGH COURT. 
‘Seconp Cıvıl APeRAL No. 2570 oF 1924. 
April 27, 1925. 

Present:—Mr. Justice Jai Lal. 
RAHMAT ALI--DEFENDANT— APPELLANT 
versus 
Musammat DAULAT BIBI AND OTHERS— 
PLAINTIFFS AND DEFENDANTS— RESPONDENTS. 
Muhammadan Law- Gift to daughter-in-law nf 


RAHMAT ALI b. DAULAT BIBI 


[96 1. 0. 1948) 
residential house—Actual transfer of physical posses- 
sion, whether necessary, 

The fact that a Muhammadan, after making a gift 
to his daughter-in-law of a house in which both 
reside, by a registered deed, which recites that 
possession of the house has been delivered to the 
donee, continues to live in the same house with the 
donee forabout a month after the date of the gift 
till his death, does not show that possession was not 
given to the donee as expressly stated in the deed, 
i gift is not invalid on that account. [p. 642, 
col. i. 

Actual transfer of physical possession is not neces- 
sary to complete the gift in such a case. [ibid.] 

Case-law reviewed. 

Appeal from a decres of the District 
Judge, Sialkot, dated the 3rd May of 1924. 

Mr. Mukund Lal Puri, for the Appellant. 

Malick Muhammad Hussain, for the Re- 
spondents., ; 

JUDGMENT.—On the 28th of August 
1908 one Khan Muhammad made a gift of 
the house in dispute in favour of Musam- 
mat Bholi, wife of hisson Imam Din. The 
gilt was made by means of a registered-deed 
which recited that possession had been given. 
to the donee. Khan Muhammad died on 
the 29th of September 1908 leaving two 
sons Imam Din and Chiragh Din. The 
latter died on the 28th of November 1921, 
It has been found that Khan Muhammad 
and Chiragh Din both died in the house in 
dispute. In other words they continued 
residing in the house after the gift to 
Musammat Bholi. Musammat Bholi and 
Musammat Niaz Bibi wives of Imam Din 
mortgaged the house to Rahmat Ali for 
Rs. 1,500. Musammat Daulat Bibi widow 
of Chiragh Din instituted a suit out of 
which this appeal arises, for a declaration 
that the mortgage in favour of Rahmat Ali 
shall not affect her rights in the house. 
She claimed that after the death of Khan 
Muhammad bis two sons succeeded to his 
estate including the house in suit in equal 
shares and on the death of Chiragh Din 
she succeeded to his interest in the house. 
The District Judge has held that the gift 
in favour of Musammat Bholi was made as 
alleged by her but that it was not estab- 
lished that possession of the house was 
delivered to the donee and that, therefore, 
the gift was not complete. 

. The only point before me is whether the 
gift is void for want of delivery of posses- 
sion by the donor to the donee. On behalf 
ofthe appellant itis contended that owing 
to the relationship between the ‘donor ‘and 
the donee the mere fact that the denor con- 
tinued residing in the house along with the 
donees did not make the gift void considey. 
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ing thatthe gift had been made by means 
of a registered deed which recited that pos- 
session had been given to the donee. It was 
contended by the learned Counsel that the 
donor, did all that was possible’ under the 
circumstances to effectually transfer the pro- 


' perty and control in the house to the donee | 


and further that under such circumstances 
actual removal of the donor from the house 
was not necessary. Counsel, for the re- 
spondents, on the other hand, contended that 
the gift was not valid according to Muham- 
madan Law as actual delivery of possession 


to the donee was necessary to complete it. - 


Counsel for the appellant relied upon para. 
127 of Mulla’s Muhammadan Law, 7th Edi- 
tion, and also on the following authorities:— 

(i) Humera Bibi v. Najm-un-Nissa Bibi 
(1), (it) Muhammad Mumtaz Ahmad v. 
Zubaida Jan (2), (iii) Raja v. Jannat Bibi 
(3), (tv) Kandath Veettil Bava v. Musaliam 
Veettil Pakrukutti (4). - 

The learned Counsel for the respondents, 
_ on the other hand, relied principally on the 

judgment of the Bombay High Court in 
Abdul Majid Khan v. Hussenbu (5). In 
clause 3 of para. 127 of Mulla’s Muham- 
‘madan Law the following opinion is ex- 
pressed :— 

“No physical departure or formal entry 
is necessary in the case of a gift of immove- 
able property in which the donor and the 
donee are both residing at the time of the 
gift. In such acase the gift may be com- 
pleted by some overt act by the donor indi- 
cating a clear intention on his part to trans- 
fer possession and to divest himself of all 
control over the subject of the gift. This 
rule has been applied mainly to cases in 
which the donor stands in loco parentis to 
the donee.” 

The same view was expressed in Humera 
Bibi v. Najm-un-Nissa Bibi (1). On page 
152* of the report the following remarks 
were-made by the learned Judges: 

“We are not prepared to hold that ina 
cease such as the present actual physical 
departure of the donor from a house which 
is the subjectof.a gift evidenced by awritten 
instrument is necessary in order to com- 
plete the gift by delivery and possession. On 

(1) 98 A. 147,2 A. L. J. 778; AL W, N. 61905) 222. 

(2) 11 A. 460; 16 I. A. 205; 5 Sar. P. C. J. 433; 6 Ind. 
Dec. (N. s.) 721.(P. CO). 3 . , 

(3) 13 Ind. Cas. 409; 40 P. R. 1912; 94 P. L. R.1912; 
79 P. W. R. 1912. , 


(4) 30 M. 305; 2 M. L. T. 180. 
(5) 55 Ind. Gas. 952; 22 Bom. IL. R. 229. 


“#Page of 26 A, [Ed] 
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the contrary, we think that, if the parties 
are present on the premises, itis sufficient 
that an intention on the part of the donor 
to transfer the possession has been unequi- 
vocally manifested. There can be no doubt 
in this case that such an intention was 
unequivocally manifested. In the docu- 
ment itself itis expressly stated. that the 
plaintiff not merely made a gift of thé pro- 
perty to Minnatullah, but also put him into 
proprietary possession of it, and a further 
statement that Minnatullah had accepted 
the gift and taken possession of the pro- 
perty. In addition to this,....mutation of 
names was effected in favour of the donee.” 
The gift in that case was by an aunt 
in favour of her nephew. Muhammad 


` Mumtaz Ahmad v. Zubuida Jan (2) is a 


judgment of their Lordships of the Privy 
Council and was relied upon by the learned 
Counsel to establish that recitals in a deed 
as to transfer of possession under a giftare 
binding on persons who claim to derive 
their title from the donor. In Raja v. 
Jannat Bibi (3) the gift was to a minor 
daughter for whom the donor acted as 
guardian. The daughter's husband culti- 
vated the donor’s land and lived with him. 
It was held that formal delivery of posses- 
sion was not essential under thé circum- 
stances in order fo complete the gift. The 
head-note* of Kandath Veettil Bava v. Mus- 
aliam Veettil Pakrukutti (4) is as follows:— 

“Under the Muhammadan Law, to con- 
stitute a valid gift, possession myst pass 
to the donee. Where a house and lands 
were given as a gift by a Muhammadan 
mother to her daughter and the daughter 
was putin exclusive possession of the lands 
and her title to both properties was perfect- 
ed by mutation of names in the register, 
the mere fact that the mother continued 
to reside with her daughter, will not con- 
stitute a non-delivery of possession which 
will invalidate the gift.” 

In Abdul Majid Khan v. Husseindu (5) 
it was held that “under the Muhammadan 
Law a gift is invalid unless there is a de- 
livery of possession.’ Where the donee is 
with the donor on the premises at the time 
of the gift, an appropriate intention may 
put the one out as well as the other into 
possession without any actual physical 
departure or formal entry. But it does not 
follow in every case necessarily that where 
the two are present the possession must be 


deemed to have been transferred. The 
*Head-nate of 30 UEa] 


| 642 KHAJAMIVAN ROWTHER 9. 


question asto whether,the donor intended 
to transfer the possession at the time of 
the gift must be answered with reference 
to the facts of each particular case.” On 
a consideration of the facts of the case 
before them the learned Judges of the 
Bombay High Court came to the conclu- 
sion that possession had not been given to 
the donee and, therefore, the gift was in-’ 
valid, This view of the Bombay High 
Court does not necessarily conflict with 
the view held by the other Courts as ex- 
pressed in the cases cited above. It will,’ 
therefore, be observed that actual transfer 
of physical possession is not necessary to 
complete a gift in cases like the present. 
The donor continued to live in the same 
house for about a month after the date of 
the gift which he had made by means of 
a registered deed and that fact alone does 
not show that possession was not given 
to the donee as expressly stated in the 
deed. The donee herself who appears to be 
colluding with the plaintiff in this case 
mortgaged the property to Rahmat Ali by 
virtue of title derived by her under the 
gift. In my opinion, therefore, under the 
circumstances the gift wasa valid one and 
possession was given by the donor to the 
donee in a manner that effectively trans- 
ferred the property in the house to the 
donee. The residence of Chiragh Din in 
the house did not invalidate the gift which 
was otherwise complete. 

The appeal, therefore, must be accepted 
and the plaintiff's suit dismissed with costs 
throughout, and I order accordingly. 

N. H, Appeal accepted. 
MADRAS HIGH COURT. 
CIVIL APPEAL No. 342 or 1920. 

January 30, 1925. ` 
Present :—Sir Victor Murray Coutts-Trotter, 
Kr., Chief Justice, and Mr. Justice Ramesam. 
N. M. KHAJAMIYAN ROWTHER— 
j DEFENDANT—APPELLANT 
© versus 
APPAVU PILLAI AND orsars— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIII, 
y, 1 (1)-—Abandonment of part of claim at completion 
of trial—Sufficient grounds for abandonment—Juris- 
diction—Revision—Duty of defendant. 

A Civil Court has no jurisdiction to permit a 
plaintiff at the completion of the trial to withdraw a 
part of his claim with leave to bring a fresh suit 
in respect of it, on the sole ground that the plaintiff 
preferred to withdraw. Ji such an order is made 


ths Bien Court will set it aside in revision. [p. 643, 
cols, 


& 2) 
Jt is the duty of the defendant to have such an 
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order vacated without delay. He need not wait until , 
the suit in respect of the claim withdrawn by the 
plaintiff is filed and then to plead that the permission. 
was given wrongly. [p. 643, col. 1] 

Thuljaram Row v. Gopala Aiyan, 40 Ind. Cas. 611; 
11917) M. W. N. 234; 21 M. L. T. 229; 32 M. L. J. 434, 
relied upon. 


Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Trichnopoly, dated the 30th September 
1920, in Original Suit No. 2 of 1920 (O. S. 
No. 134 of 1916 on the file of the Sub- 
ordinate Judge's Court, of Trichnopoly). 

Messrs. A. Krishnaswami Iyer and K 
Balasubramaniya Iyer, for the Appellant. 

Messrs L. A. Govinda Raghava Iyer and 
Watrap Subramaniya Iyer, for the Respond- 
ents. i 

This appeal and the memorandum of 
objections filed by the respondent plaintiff 
coming on for hearing on the 7th and 8th 
September 1921, the Court (Oldfield and 
Ramesam, JJ.), made the following ` 


ORDER.—We deal first with the pre- 
liminary point raised in the ground of 
Appeal No. 21, that the action of the 
lower Court in allowing the plaintiff at a 
late stago in argument to withdraw his 
claim for melvaram, and in having per- 
mitted him to bring 4 fresh suit thereon 
was altogether illegal and unjust. 

The facts, as we have ascertained them, 
are that after a prolonged trial, in the 
course of the plaintiff's arguments after 
the defendant had been heard, the plaint- 
iff on 25th September 1920 presented a 
petition asking for permission to with- 
draw his claim in respect of the meélvaram 
right in the suit lands with liberty to 
file a fresh suit in respect of the same, 
and that the petition was granted, In 
the plaint the claim had been stated in 
very general language and the relief asked 
for was a decree for partition and posses- 
sion and a permanent injunction restraining 
the defendant from entering on the plaint- 
iff’s share. In the body of the plaint, how- 
ever, the plaintiffs right is described very. 
generally. In paras. 3 and 4, for instance, 
there are references to his ownership .or 
acquisition of shares in both the melvaram 
and kudivaram of the suit-and lands. 
The defendant in his written statement 
met him in respect of both. The issues 
again are very general, there being but 
a general reference in them to the nature 
and extent of the interest acquired by the 
plaintiff, In the judgment, para. 5, how- 
ever, we have the lower Court's own state- 
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ment as to what it understood was the 
real scope of the suit. It stated clearly 
that the plaintiff was claiming melvaram 
as well as kudivaram. 
petition and affidavit already referred to 
there was no suggestion that the suit was 
not for melvaram or that it had not been 
tried in respect of the claim to melvaram 
as well as to udivaram. 

Turning to the ground on which the 
plaintif asked for permission to withdraw 
the suit and to sue again we find nothing 
alleged at all except that he preferred for 
the time being to confine himself to the 
claim to kudivaram and that a decision 
as to melvaram in the. present suit was 
unnecessary. There is no further expla- 
nation of any sort for this change in his 
attitude and something was necessary to 
justifiy it, beyond his mere preference. 
It has to be observed that this was 
announced after the defendant had heen 
put.to the trouble and expense of the 
trial, which was almost completed. In 
these circumstances there can be no doubt 
that the lower Court used its discretion 
wrongly in permitting the withdrawal and 
granting leave. The only remaining ques- 
tion is whether the defendant is at liberty 
to make that a ground of appeal. Itis 
possible that speaking strictly we ought 
not to allow him to doso. There is, how- 
ever, no doubt that it is his duty to have 
an order such as this vacated without 


` 


delay and that it is not for him to wait - 


until the suit in respect of melvaram is 
actually filed and then to plead that this 
permission was given wrongly—-Tuljaram 
Row v. Gopala ÁAtyan (1). The question js 
then only whether heis at liberty to ad- 
vance ‘this objection in an appeal against 
this decree or should have made it in a 
revision petition. In view of the fact 
that no question of delay or limitation 
arises and of the obvious advisability of 
an early disposal of this matter, we think 
ourselves justified in treating this portion 
.of the appeal as a revision petition. In 
doing so we hold that the lower Court 
had no jurisdiction to permit the with- 
drawal and grant leave on the sole ground 
that the party did not prefer to proceed 
with his litigation. We, therefgre, set aside 
the order of the lower Court, dated 30th 
September 1920. . . 

The result is that this portion of the 


(1) 40 Ind. Cas, 611; (1917) M. W. N. 234; 21M. E 
T. 229; 32 M. L, J. 434, . 


ABDUL HAMID CHOUDHURIi v. BROJANDRA KUMAR ROY. 


In the plaintiif’s © 


643 


plaintiff's suit has not been disposed ‘of. - 
We, therefore, call on the lower Court for 
findings on the issues already framed so 
far as they relate to the plaintiff's claim to 
melvaram.: The findings will be recorded 
on the evidence on record. They are due 
in this Court within six (6è weeks and 
seven (7) days will be allowed for objections. 
[In compliance with the above order, the 
case was sent back to the lower Court for 
further findings. The appeal came ‘on, for 
final hearing before, Coutts-Trotter and 
Ramesam, JJ., and the case was decided in 
favour of the plaintiffs on 30th January 1925.] 
V.N. V. Order accordingly. 
S.D.  * i © 


CALCUTTA HIGH COURT. 

‘APPEALS FROM ORIGINAL Droregs Nos, 110 

AND 267 oF 1922, n 
April 2, 1925. a 

Present:—Justice Sir N. R. Chatterjea, 

Krt., and Mr. Justice Panton: AN 
ABDUL HAMID CHOUDHURI AND ANOTHER 
—Derenpants Nos. 2 AND 3—APPR&LLANTS | 

versus 
BROJENDRA KUMAR ROY 

CHOUDHURY AND ANOTHER—PLAINTIFFS 
AND ANOTHER DEFENDANT No. 1—RusponpEnts. 
Evidence Act (I of 1872), ‘ss. 21, 85—Admission of 
co-defendant, value of—Map prepared for purposes 
of partition affecting public revenue, admissibility of' 


Boundary dispute—Commissioner, report of, value of. 


The fact that a co-defendant took part in certain 
batwara proceedings in which the land in dispute was 
measured anda map was prepared in which the 
plaintiff's title was admitted, is admissible in evidenca 
though it is not binding as an admission on the other 
defendants who claim under an independent title. [p. 
646, col 1.] : t 

A map prepared for the purposes of a partition 
which affects the public revenue, is admissible in evi- 
dence, though it may be for a limited purpose only. [p. 


649, col. 2.] 


Ordinarily in a boundary dispute the Commis- 
sioner’s report is of great importance, but the report 
cannot -be. of much help to the Court where the 
findings of the Commissioner are inconclusive. [ibid.] . 


I~ APPEAL No. 110 oF 192%, 
Appeal against a decree of the Subordi- . 


‘nate Judge, Third Court, Mymensingh, . 


dated the 19th of January 1922, 

Ix APPEAL No. 267 or 1922, . 

Being Title Appeal No. 243 of 1922 pre-. 

ferred on the 30th of March 1922 in the. 
Court of the District Judge, Mymen-` ` 
singh, against the decree of the Subordinate 
Judge, Third Court, of that District, dated 
the 19th of January 1922, and transferred 
to the file of this Court by an order of Sir 
Thomas. William Richardson, Kr., and B, B, 


bad 
Ghose, two of the J udges of this Court 
made on the 29th of August 1922. . 

Dr. Dwarka Nath Mitter (with him Babu 
ao Chandra Gupta), for the Appellants in 

ot 
' Babu J ogesh Chandra Roy (with him 
Babu Rajendra Chandra Guha), for the Re- 
spondents in No. 110. 

Babu Rajendra Chandra Guha, for the Re- 
spondent in No. 267 

J UDGMENT, These two appeals arise 
out of two su its (Nos. 35 and 36) for recov- 


ery of pos@gsion of certain lands. on 
declaration ofjflaintifi’s title thereto. 
: It appears $hat Taluk No. 130 of the 


Mymensingh Collectorate was partitioned in 
1261 among the proprietors, and the 
estate was divided into 14 estates Nos. 6042 
to 6U54 and 130, out of which Estate No. 

049 was allotted to the predecessors of 
the plaintiff, and Estates Nos. 6042 and 6052 
to the defendants’ predecessore-in-title. In 
No. 1265 (1849) a batwara chiita was pre- 
pared, ‚and Dag No. 372 was allotted to 
plaintiff 8 Estate No. 6049. 

THe ‘plaintiffs claimed the lands of both 
the suits, as being covered by Dag No. 372. 
Suit No. 35 related to Cadastral Survey Dags 
Nog. 186 to 195 and 203 but, the plaintiffs by 
a pétition gave up their claim to Dags 
Nos; 186 to 195 in the Court below and the 
claim with respect to those Dags was ac- 
cordingly dismissed. Dag No. 203 was 
‘claimed by the defendants as appertaining 
to their Estate No. 6052 of which the de- 
fendant No.3 was proprietor of a moiety 
share. The defendant No. 3 by compromise 
gave up his 8-annas share in favour of 
the plaintiffs. The claim, therefore, in 
Suit No..35 is now confined to an 8-annas 
share of Dag No. 203 and is contested by 
the defendants Nos. 2, 4and 5 only. 

Appeal No. 110 arises out of Suit No. 36 
which relates to lands described in two 
schedules. Schedule No. Lis said to comprise 
Cadastral Survey Plots Nos. 584,587/622, 585, 
586.and 588 to 594, and Sch. Il Cadastral 
ary Plots Nos. 833, 834, 2135, 2136 and 
2224 

The., defence does not. deny that Dag 
No. 372 is in state No. 6049 of which the 
plaintiffs ‘are the owners, but the defendants 
‘deny that the lands are covered by that dag. 
As ‘stated above the lands of Suit No. 35 
are claimed by the defendants as appertain- 
ing to Dag No. 368 of their Estate No. 6052, 
and the lands covered by Suit No. 36 as 
owners of Estate No, 6042 (the lands of 
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Sch. I as being comprised in Batwara Dags 
Nos. 430 to 434, and the Sch. II lands as 
Batwara Dag } No. 291). 

Certain persons—Sens—were the owners 
of 6042, Abdul Hamed (defendant No. 2) 
at first acquired one-third share by purchase 
from the Sens and then took another one- 
third share in patni from them. Ebadut 
(defendant No. 1) the father of defendant 
No. 2 purchased the proprietary interest, of 
tbis one-third share from the Sens. So two- 
thirds of the proprietary interest (and one- 
third patni interest) are vested in the de- 
One Debendra Sen has still one- 
third share left in the estate. 

There was a Cadastral Survey in 1912 to 
1916, ardin the Settlement and Record of 
Rights which followed, the lands wererecord- 
ed in the names of the defendants. The 
plaintiffs’ case is that the defendants being 
emboldened by the entry in the Record of 
Rights dispossessed them in 1323. 

The Court below held that the lands were 
covered by Dag No. 372 and accordingly 
gave a decree to the plaintiffs. The defend- 
ants have appealed to this Court. 

The nature of the lands in dispute is 
thus described by the Court below ;—“The 
land here is undulating, parts being up- 
lands covered with jungle which are called 
‘chalas.’ Between two chalas there are some- 
times low lands which are called ‘baid’ if 
they are wide and the figures are not much 
irregular, while when they are narrow and 
with many branches they are called ‘ghuni.’ 
This distinction between ‘baid’ and ‘ghunt’ 
is not always adhered to, and sometimes a- 


piece of low land is called ‘baid’ and 
‘ghunt’ indifferentiy”".............. srani “To the 
west of Sch. I of Suit No. 35 there 


is a baid. Whether it is called baid 
or ghuni the parties agree that it goes 
by the name of kanchir. To’ the east 
of Cadastral Survey Dag No. 203 which 
is the subject-matter of Suit No. 35 
there is a baid as to the name of which 
there is a dispute between the parties, 
To the east of the baid is a chala which 
ig Cadastral Survey Dag No. 218 of Suri 
Chala Khatian. Itis described by the plaint- 
iff as Bara Kuthir Chala. The plaintifi’s 
case is that the whole of the tract having 
kanchir baid on the west and the, baid 
to the west. of Bara Kuthir Chala on the 
east is their Dag No. 372. of the Batwara. 
Chitta of Garhbari. Within this tract there 
are three baids. For the sake of brevity 
I shall call the westernmost baid which 
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is the eastern portion of Schedule I land 
of Suit No. 86asBaid No. 1. The middle 
baid which is not the subject-matter of 
these suits I shall call Baid No, 2. The 
eastern baid. of which part forms the western 
part of Schedule II land of Suit No. 36 
I shall describe as Baid No. 3.” 

The kanchir referred to above is outside, 
but 585-594 is within, the disputed land 
of Schedule I. The middle baid (which is 
between the chain lines 417 and 418) i. e., 
baid No, 2 is Cadastral Survey plot No. 830 
and is not in dispute. A portion ofthe Baid 
No. 3 (between chain lines 71 to 73) is within 
the disputed area only the southern part 
of 833 (Baid No. 3) being in dispute. 

The main question for consideration 
in these appeals is whether the disputed 
lands are covered by Dag No. 372 of the 
batwara chitta appertaining to plaintiff's 
Estate No. 6049. | 

Before dealing with that question we 
would referto certain partition proceed- 
ings which took place in 1904 among the 
proprietors of Estate No. 6042. 

It appears that inthe year 1904 the then 
proprietors of Touzi No. 6042 (including 
the predcessors-in-interest of the present 
contesting defendants) applied for partition 
of Estate No. 6042 by the Revenue Au- 
thorities. There was a Survey in 1904 
for the purpose of the batwara proceedings 
and the maps Exs. 12 and 36 (maps Nos. 4 
and 5) were prepared. The neighbouring 
proprietors were called upon to be present 
before the measurement was made. The 
plaintiffs filed a petition onthe 12th July 
1904 complainining that the Amin had 
already finished the Survey and submitted 
his. papers (the map was filed on 25th 
May 1404) before notice was served upon 
them. The plaintiffs objected to the inclusion 
of some lands which they claimed as part 
of their Dag No. 3720f the Batwara Chitta 
of Garhbari, and prayed that the land in 
the southern portion of Dags Nos. 15 and 
16 might be excluded from the mahal under 
partition. In map Ex. 12 to the south of 
plots Nos. 15 and 16 was written “Nij 
Mauzah Brindaban Mandal’s chala” (i.e. 
plaintiff's chala) An investigation was 
made by the Peshkar who reported that 
the objection about plot No. 15 was unten- 
able but that apart of plot No 16 should 
be excluded from partition. The parties 
were called upon to state whether they 
had any objection against the report of 
the peshkar, but no objection was raised 


ABDUL HAMID CHOUDHURI V. BROJENDRA KUMAR ROY, 


648 


by the objector against his report with 
respect toplot No.15. The partition Deputy 
Collector accordingly in ‘his report dated 
the 23rd September 1905: held that the 
claim for exclusion of plot No. 15 might 
be disallowed. He held, however, that the 
part of plot No. 16 claimed By the objec- 
tors should be excluded from partition 
because the evidence of the only witness 
produced by the owners of No. 6042 was not 
sufficient to prove that the part belonged 
to that estate, and. as Ebadut and Meajaa 
the ijaradars on behalf of the parent estaté 
had executed kabuliyats in favour of the 
objectors that part of the plot No. I6 
belonged to the latter. Collector accepted 
the view taken by the Deputy Collector 
viz., that plot No. 15 should not be excluded 
but thata portion of plot No. 16 should be 
excluded from partition, : 
_ The Court below has found that the land 
in respect of which plaintiff's objection 
to that part of Cadastral Dag No. 834 which 
lies to the east on Baid No.3 and Baid’ 
No. 3 which latter was plot No. 15 in’ 
map Ex. 12 was disallowed, but the ob- 
jection was allowed with respect to the 
“stretch of land lying between Baid. No. 
3 and the eastern limit of Cadastral Survey 
Dag No. 2135 which is the north western 
part of Schedule If land of Suit No. 36: 
To the south of this plot it was admitted 
lay the plaintiff's chala, and this is identical 
with what I may say to be the middle 
portion of Schedule II land of Suit No. 36”. 

With respect to the lands of Schedule 
I (in Suit No. 36) also, the plaintiffs 
claimed them as within their Garhbari 
Chitta Dag No. 372. The peshkar reported 
that the defendants: were in possession and’ 
that plots Nos. 99 to 108 did not fall within 
Garhbari. Another peshkar Kailas Chandra 
Roy was appointed, and he also reported 
(on the 22nd March 1907) upon the basis 
of existing possession that the lands were 
in bagerbati, 4. e., belonged to the defend- 
ants. The Deputy Collector accordingly 
held that the objection should be dig. 
allowed. The Collector was of opinion 
that the defendants were in possession of 
a small fraction of the whole, but that the 
lands according to the revenue survey were 
within Garhbari. The objection of the 
objectors, however, was held to be untenable 
having regard to the provisions of s, 88 of. 
the Partition Act. 

The partition proceedings accordingly 
became infructuous, and were struck off by- 
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reason of the objections in ‘connexion with 
the lands of Schedule No. I of Suit No. 36. 
But the Court below has attached great im- 
portance to the facts that the proprietors of 
No. 6042 did not claim that their mahal ex- 
tended up to the limit of Kakrajan, and 
the land whieh may be said to be identical 
with the middle part of Schedule Il land of 
Suit No. 36 was shown in the map prepar- 
ed, as the plaintiff's chala, and that not- 
withstanding the Collector's decision to ex- 
clude from Estate No. 6042 the north-wes- 
` tern portion of Schedule II land of Suit No. 
36, the proprietors did not challenge that 
decision. With reference to the fact that 
‘tthe defendants’ predecessors did not claim 
the middle portion of Schedule II, it is 
pointed out on behalf of the respondent 
relying upon the evidedce of plaintiff's 
Amin Kala Chand that the defendant No. 1 
Ebadut who was the principal gomashta 
of the proprietors of No. 6042 was pre- 


sent at the time when measurement was. 


made and map prepared in the batwara 
proceedings in which the land was mention- 
ed as plaintiffs chala and that although 
those facts were alleged in para. 6 of the 
plaint, the only thing he stated in para. 5 of 
his written statement was that he “took no 
steps in the batwara proceedings” which 
should not be believed having. regard to 
the fact that he was the principal gomashta, 
and thathe wholly denied that he took any 
ijara of any land in dispute, which is 
manifestly false. Hbadut in his evidence 
says that he was examined in the batwara 
case and he showed the boundaries there, 
but he was speaking of another Mouzah 
Naghbari. His evidences runs thus: “Nagbari 
was surveyed in the batwara case, and I 
showed the boundaries there”, 

On the other hand it is contended ‘that 
the evidence, of Amin Kala Chand does not 
show that Hbadut was present at the time 
the particular portion was measured and 
thatin any case the map and the conduct 
of Ebadut cannot be treated as an admission 
against the defendants who claim under a 
title subsequently acquired from the pro- 
prietors. 

It is difficult to hold that Ebadut was 
unaware of the measnrements or that he 
did not take any partin the proceedings, 
We. are of. opinion that the fact is certainly 
evidénce tnough not binding as an admis- 
sion upon the defendants who claim under 
an independent title. ; 

On behalf ofthe appellants it was con- 
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tended that the maps were not prepared 
for public purposes and were not, therefore, 
evidence without proof of their accuracy. 
It appears, however, that no objection was 
taken to map No. 4 (Ex. 12). Ohjec- 
tion was taken to Map No. 5 (Ex. 36), 
but the map was made for purposes of a 
partition which affected the public revenue, 
and the map, therefore, is evidence for what 
itis worth, though it may be for a limited 
purpose only. On the other hand, the 
learned Subordinate Judge does not appear 
to have considered the presumption in 
favour of the defendents under s. 103-B of 
the Bengal Tenancy Act arising from the 
entries inthe Record of Rights prepared 
in the later Settlement Proceedings held in 
1912 to 1916. It is true the entries in the 
Record of Rights also are based upon pos- 
session, but they cannot be ignored, and we 
think that in these circumstances the ques- 
tion of title hasto be determined upon the 
question of boundaries. 

A Commissioner was appointed to hold a 
local investigation in the cases, His report 
is in favour ofthe plaintiff. Ordinarily in 
a boundary dispute the Commissioner’s 
report is of great importance, but in the 
present case the findings ofthe Commis- 
sioner are inconclusive and are not of much 
help to the Court. It is contended on behalf 
of the respondents that no objections were 
taken to the report of the Commissioner, 
but asstated above, his findings are incon- 
clusive, and the learned Subordinate Judge 
does not appear to have relied upon them. 
He has referred to it expressly in two 
places only. The first is where the Court 
considers the question whether Jani is in 
Kholar Baid. The Commissioner in para, 
19 of his report found that it was, but the 
learned Subordinate Judge (in para. 14 of 
his judgment) differs from him. The 
second is with respect to the southern 
boundary of Dag No, 372. The Commissioner 
in para, 18 of his report states that on the 
south of the disputed land of Suit No. 36 
are the lands of Doani, 1. e, the southern 
boundary of plaintiff's Batwara Dag No. 372 
is Mouzah Kakrajan. The Court below 
observes :—‘‘ As to the southern boundary 
it is difficult to understand the exact im- 
port. The: proprietors of Zemindari Nos., 
12and 16 are known by the name of Two 
Ani. The Commissioner mentioned the 
whole of the tract to the south of the lands 
in dispute in this case as the lands of the 
The learned. Pleader for the 
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` defence contends that this is incorrect. In 
my opinion the matter is not of much im- 
portance.” These go to show that much 
weight cannot be attached to the Commis- 
‘sioner’s report excep’ where it is in accord- 
ance withthe boundaries of the chitta. 

On behalf of the respondents reliance 
was placed upon an ijara kabuliyat for 
three years executed by Hbadut the defend- 
ant No. 1 and two others in favour of 
plaintiffs in respect of the whole of the 
disputed lands including the lands of 
Suit No. 35 as appertaining to Taluk No. 
6049. This was on the 17th November 1903. 
The circumstances under which it was exe- 
cuted are these, On the 27th August 1903 
Ebadut and two others executed a kabuliyat 
in respect of the landsof both Schedules 
I and If in favour of the Sens, the owners 
of Touzi No. 60312. This was just before 
the batwara which took plaze in 1904. On 
the strength of the said settlement they 
cut down some gaja7i trees from the land, 
when the plaintiffs objected to the same 
on the ground of the land being included 
within Dag No. 372, and Ebadut and others 
thereupon paid Rs. 25 as the price of the 
gajari trees already cut down, and Rs. 275 
for the remaining trees and executed the 
kabuliyat in favour of the plaintiffs admit- 
ting the lands to be within plaintiff's Taluk 
No. 6059. It was stipulated in the kabuliyat 
that if any suit be instituted in the Civil 
Court, the owners of No. 6059 (the lessors) 
would have to take steps and pay the costs. 

It appears that onthe 25th March 1896, 
one Madhu Khan executed a kabultyat in 
favour of the Sens in respectof the lands 
of Schedule II as part of their Taluk No. 
6042 describing Kholar Baid as the eastern 
boundary. This was about eight years before 
the batwara proceedings in which certain 
portions of Schedule'IT lands were exclud- 
ed. They were included in the kabuliyat 
of 1896 as part of Taluk No. 6042. The 

‘learned Subordinate Judge does not notice 
this document. The defendant Ebadut 
denied execution of the kabuliyat dated the 
lith November 1903 in favour of the 
plaintiffs, which, no doubt, is false, and the 
map annexed to the, kabuliyat bears out the 
plaintiff's case. But so far as the owners 
of No. 6042 are concerned there is, as stated 
above, the kabuliyat dated the 25th March 
1896 executed by Madhu Khan in respect 

- of the lands of Schedule II, (not noticed 

by the Court below) about eight years’ be- 
` fore the batwara proceedings. There is the 
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other kabuliyat executed by Ebadut shortly 
before the batwara, and it was only after 
the plaintiffs objected to the cutting of 
gajart trees under that kabuliyat that 
Ebadut and others attorned to the plaintiff 
under the kabuliyat dated the 17th Novem- 
ber 1903. Ebadut appears t8 have acted 
in the matter for securing the land for him- 


Self and not in the interest of his masters. 


Much reliance is naturally placed upon 
the map annexed to the kabuliyat dated 
the 17th November 1903 executed by 
Whbadut in, plaintiff's favour. On behalf of 
the appellants the execution of the kabuliyat 
{and the map) is sought to be explained on 
the ground of mistake or misapprehension, 
It ispointed out by the learned Pleader 
for the respondents that the execution of 
the kabuliyat was wholly denied by Ebadut. 
That isso, and itis certainly false and at 
the same time foolish. But the argument 
advanced on behalf of the appellants is not 
a new one. It wasset up in the partition 
proceedings. The Partition Deputy Collec- 
tor in his order in the Objection Case No. 2 
of 1905-06 considered. the map and observed 
as follows :—“Ebadut explains it away by 
saying that he signed the map merely re- 
lying on the words of one Alakddim an- 
other executant in the deed. It can hardly 
be expected from a half-literate man like 
Kbadut that he would understand maps of 
this nature specially as the boundaries . 
given in the kabuliyat do not show clearly 
up to what extent the lease has been taken. 
Ebadut executed another kabuliyat in 
favour of the proprietors of Bagerbari for the 
disputed chala clearly specified therein 
about two months before the execution of the 
kabultyatsin favour of the.objector", Then 
agaiu the matter was considered in the set- 
tlement proceedings and no importance 
was attached to the kabuliyat, . 

Having regard to all these facts we are 
unable to attach any importance to the exe- 


cution of the kabultyat by Ebadut and the 


map annexed to the kabuliyat in favour of 
the plaintiffs in November 1903, Reliance 
was also placed on behalf of the respond- 
ents upon the That and Survey map; but 
the issue upon which the parties went to 
trial was “does the disputed land appertain 
to Touzi No. 6019, and is the disputed 
land included in batwara plots Nos. 372 as 
alleged in the plaint.” The discussion in 
ane Court a also, as the judgment 
shows, proceeded mainly upon a compari 

of the chitta dags, ee a as 
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We will now deal with the question whe- 
ther the disputed lands are included in 
Dag No. 372 of the chitia. The boundaries 
of Dag No. 372 are as follows :— 

‘North. -Dengua Kochir Ghuni. 

West.—Nabu Sheikh. 

South.—Kanchir Ghuni and the boundary 
of Two Ani's land Bagherbari jungle. 

Bast.—Jani Sheik and Barachala Gajari, 
Jungle etc. Jungle Chala half of 500} nals. 
Bat tree within this chala. 

The Court below finds that there is no 
dispute as to the identity of Dengua Kochir 
Ghuni on the north and Kanchir Ghuni on 
the south. The former commences at 
station 116 in the Commissioner’s map and 
lies to the right of the line 113 to 116, and 
the Ghuni comprises Cadastral Survey Dags 
No. 844-847, Kanchir Ghuni commences 
at station No. 431 and lies to the 
left of the line from stations Nos. 431-437 
and of the line from stations Nos, 439 
to.431 and on both sides of the line 
from stations Nos. 437 to 439. The southern 
portion of this tract of land between the 
. Dengua Kochir Ghuni on the north and 
Kanchir Ghuni on the south is in the 
possession of the plaintiffs, and the nor- 
thern portion was the subject-matter of 
another Suit (No. 37) the right to which 
has been settled by compromise, The case 
of the defendants is that Dag No. 372 lies 
between Dengua Kochir Ghuni on the north, 
Kanchir Ghuni on the south, Baid No. 2 
on the ‘west and Baid No. 3 on the east. 
The land between Baid No.1 and Baid 
No. 2, is not the subject-matter of this 
litigation, though the defendants deny the 
plaintiff's right to it, and claim if as part 
of their Estate No. 6042 Bagherbari. 

The real controversy, therefore, is about 
the western and eastern boundaries. The 
Western boundary of Dag No. 372 is de- 
scribed as Nabu Sheik, and the identity 
of this. boundary relates to the lands of 
Sch. I of Suit No. 36. Schedule I consists 
of the Chal portion and the Baid to its 
east. The plaintiffs’ case is that Nabu had 
landin Kanchir Baid just tothe west of Sch. I 
Jand, while defendants say that Nabu’sland 
lay in Baid No. 2 and that this is the west- 
ern limit of plaintiffs’ chala. 

According to the defendants, Cadastral 
Survey Dag No. 584 is identical with Dag No. 
430 of the Bagherbari chitta. Baid No. Lis 
identical with Dags Nos. 431 to434of the said 
chitta and Cadastral Survey Dag No. 828 
which lies between Baids Nos. 1 and 2 (not 
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in suit) a part of which was shown in the 
partition proceedings as plaintiff's chala and 
of which the plaintiffs are admittedly in 
possession is identical with Dag No. 435 of 
the Bagherbari chitta. | 

The boundaries of Dag No. 430 of the 
Bagherbari chitta are as follows :— 

West—Dag No. 429 (described as jote 
Kanchi Sheikh). 
East—Patit, Hingu Mandal, and Dar- 
bari Bansi. f 
North—Boundary of Garhbari. 
South—Kamakhya’s Debutter. 

‘Now Cadastral Survey Dag No. 584 has on 
the west Kanchi Baid, on the north Garhbari 
and on the south Kamakhya’s debutter. So 
that the boundaries on three sides are identi- 
fied. The learned Subordinate Judge also 
finds it, but he says: “it is obvious that there 
may be other lands fulfilling these condi- 
tions”. There may be Kanchis elsewhere, for 
instance, Saham paper Ex. U describes Dag 
No. 315 as Jote Kanchi Sheikh, but Kanchir 
Baid to the west of Schedule I must ‘be 
Bagherbari. It is not contended that Sche- 
dule I extends to its west,and therespondents 
have not shown that any dag except No. 429 
in Bagherbari is recorded in the name of 
Kanchi. However that may be, we do not find 
that there is any other land which lies be- 
tween Garhbari on the north, Kanchir Baid 
on the west and Kamakhya’s debuiter on the 
south, nor is it suggested what other piece 
of lands fulfills all these “conditions”. The 
defendants also attempted to identify Dag. 
No. 430 with Cadastral Survey Plot No, 584 
by other means. They say Oadastral 
Survey Plot No. 552 corresponds to Dags 
Nos. 369 and 400 which were allotted to 
Touzi No. 6045 (See Saham paper Ex. 8) 
and were held by the tenant Niamat. The 
Settlement Khatian Ex. A shows that they 
are now held by Salim son of Niamat and 
appertain to No. 6045. Then the Cadastral | 
Survey Plots Nos. 553 and 624 were cought . 
to be identified with Chita: Dag No. 401, 
which has Kanchir Ghuni on the east. 
Dag No. 429 (Cadastral Survey plots 
Nos. 578 to 583) is Kanchir, Jote and Cadas- 
tral Survey plot No. 584 is thus identical 
with Dag No. 430. The learned Subordi- 
nate Judge says the “argument is un- 
doubtedly very plausible”. He is of opin- . 
ion that “it will not be quite unsafe to 
identify Cadastral Survey Dag No. 552 
with Chitta Dags Nos, 399-400, and it may 
even be held that Cadastral Survey Dags 
Nos. 533 and 624 are identical with Chitta 
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Dag No. 401°. But he does not accept 
the defendants’ contention because he is of 
Opinion that there is no connection be- 
tween Dag No. 401 and Dag No. 429. 
He says “an examination of the chitta, 
however, shows that after Dag No. 401, 
the chitta proceeded from a different 
place altogether from a distance from 
Dag No. 401 on the south-west side”; and 
again “But Dag No. 401 is not connected 
with Dag No. 429 and it will be a mere as- 
sumption tosay that Kanchir Baid isthe land 
of Chitta Dag No. 429, The elaborate argu- 
ment to establish the identity of Cadastral 
Survey Dag No. 552 with Chitta Dags 
Nos. 399 and 400 even if well founded 
becomes unavailing, because there is no 
connection between Dag No, 401 and 
Dag No. 429. If Dag No. 429 is to be 
identified with land in Kanchir Baid, the 
basis for that would be simply this, namely, 
Dag No. 429 is described as Jote Kanchir 
Ghuni, Kanchi may have had land else- 
where and it will not be safe to presume 
from the description of Kanchir Jote that 
Dag No. 429 is identical with land in Kan- 
chir Baid. In my opinion Dag No. 430 is 
not sufficiently identified withDag No, 584”. 
It appears, however, from the original chitta 
that on the next day after the measure- 
.ment of Dag No. 401, the Amin measured 
other Dags at some distance, viz., Dags 
Nos. 402 to 428, and then came back to Dag 
No. 429. The words inthe chitta “on the 
north-eastern corner of the preceding plot 
at a long distance” refer to Dag No. 428 
to the south-west which was the last pre- 
ceding plotand which was separated by a 
long distance. 

It appears, therefore, that theconclusion at 
which Court below arrived that Dag No..429 
was not connected with Dag No. 401 was 
based upon a misconception. 

Dag No. 431 (Cadastral Survey plot 
No. 585 the northern portion of Baid No. 1) 
isto the east of the preceding plot (Plot 
No. 534, 7. e, Dag No. 480). Then Dag 
No. 432 (Cadastral Survey plots Nos. 586, 
583 and 589) is to the past of 431. To 
the south-west corner of No. 422 is Dag 
No, 483 (Cadastral Survey plots Nos. 590, 
591 and 592) and Dag No. 434 (Cadastral 
Survey plots Nos. 593 and 595) are to the 
south of No. 433. Dag No. 435 part of 
Cadastral Survey plot No°828) is on the 
north-eastern corner of Dag No. 434. They 
appear so on the case map. 

We will now consider the contentions of 
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the learned Pleader for the respondents with 
respect to the lands of Schedule. J, some 
of which are based upon the findings of the 
Court below and of the Commissioner. 

(1) That the parties directed the contro- 
versy to the question whether the land is 
in garhbari or in bagherbari, asd the land 
being in garhbari according to the thak 
the defendants’ contention should not be 
entertained. But in the written statement 
(para, 6) the defendants stated that “the 
Thak Authorities did not follow the bat- 
wara in any particular. Conseqnently the 
right and possession of the maliks who had 
Sahams of Mahal No. 130 and of their 
representatives cannot be determined by 
the Thak or Survey Map”. Then again 
the 7th issue upon which the parties went 
to trial was “Does the disputed land apper- 
tain to Touzi No. 6049 and is the disputed 
land included in Batwara plot No. 372 as 
alleged in the plaint”. The Court below 
also in its judgment states: “the point for 
determination in these cases is whether 
the lands claimed in these suits are covered 
by the plaintiff's Dag No. 372 of the Bat- 
wara Chitta of Garhbari.” It cannot, there- 
fore, be said that the controversy was 
limited to the question of boundaries of 
two contiguous estates according to the 
Thak Map. Asa matter of fact the owners of 
6042 haveplots of lands in Bagherbari as 
wellas in Garhbari, see Saham papers Ex. T 
and Ex. U. 

(2) That the western boundary of Dag 
No. 372 is Nabu Sheikh and as Nabu's 
grandson holds one plot of land No. 575 in 
the baid on the west of Sch. T, he must be the 
Nabu mentioned in the chitta. The learned 
Subordinate Judge takes the same view. 
The plaintiffs examined one Amanulla, and 
the defendants examined Samed, both of 
whom are grandsons of Nabn. The former 
supports the plaintiff, and the latter says 
that to the east of the chala is called 
Nabu's Baid (Baid No. 2 according to 
the defendants). The learned Subordinate 
Judge dishelieves Samed ashe described 
his grandfather as Nabi and not as Nabu 
but in the Settlement Khatian (Ex. 24) 
it is stated “Jote Nabi Sheikh possessor 
Samed Ali Sheikh”. Amanulla holds only one 
plot (575) in Kanchir Baid but Karchir 
Baid consists of plots Nos. 570 to 583 
and the Court below finds “whether it is 
called Baid or Ghuni the parties agree that 
it goes under the name of Kanchir.” The 
statement of Samed that Nabu'sland is in 
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Baid No. 2 is supported by the boundary 
of Dag No. 435 which is described at be- 
ing on the west of the land of Nabu 
Sheikh. Dag No. 435 corresponds to part 
of Cadastral Survey Dag No. 828. Nabu, 
therefore, ison the East of No. 828 and would 
be in Baid Nb. 2 (see the case map). Inany 
case it is not established that Nabu men- 
tioned in the chita is in Kanchir Baid. 

(3) That Dag No. 430 mentions only 
Kanchir Sheikh as the western boundary, 
and defendants say that Cadastral Survey 
plots Nos. 578 to 583 are Kanchir Dag No. 
429, If so, only a portion of Schedule | land 
would be covered by the boundary as 
there are other plots to the south of 
plots Nos. 578 to 583 as the map shows, But 
all the land marks or lands on all the 
boundaries do not appear to have been 
given in the chita. The plaintiffs - at 
any rate cannot urge this objection be- 
cause the northern boundary of Dag No. 372, 
Dengua Kochir Ghuni, does not exhaust 
the northern boundary. Besides the western 
boundary of Dag No. 430 is not separately 
mentioned, It gives only the direction 
with reference to the preceding plot and 
says‘‘on the east of the preceding plot” 
that plot being Kanchir. 

(4) That the Police map (in a criminal 
case relating to some land of Schedule 1) 
shows the whole Baid outside the disputed 
land on the west of Schedule I land as Kan- 
chir Baid whereas the defendants now say 
that Nos, 578-583, 1. e., the northern ‘portion 
only as Kanchir Baid. But as the Court 
below findsthese baids go by the names 
of the persons who first brought them under 
cultivation and it does not follow that the 
entire baid was held by Canchir at the date 
of the chitta, 

(5) That Dag No. 429 (Cadastral Survey 
plots Nos. 578 to 583 Kanchir) has 
Hingu Mandal to its south, but defend- 
ants stated before the Commissioner that 
Hingu (Dag No. 397) is identical with 
Cadastral Survey plots Nos. 555-558 so that 
to the South of No. 578 would be Nos. 577 
and not No. 555. The defendants say that 
Nous. 571 to 577 (Chitta Dag No. 396 is 
recorded in the name of Gogra so that 
.Gogra Cadastral Survey plots Nos. 577 
to 571 (Dag Nos. 396, and’ not Hingu 
Mondal plots Nos. 578-783 (Dag No. 423) 
would be to the south of Kanchir as in the 
chitta. This argument, however, proceeds 
upon the basis that the Cadastral Survey 
lines followed the lines of the chitta. The 
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Dag No. 696 (Jote Gogra) has Hingu Mandal 
and Kanchi Sheikh on the north and the 
map shows that to the north of No. 577 is 
Nos. 778—783 (viz.,) Kanchir Baid and the 
western bifureation is Nos. 558 to 555. 

(6) That Dag No. 430 shows Hingu on 
the east and, therefore, Hingu cannot be 
identified with Cadastral Survey plots 
Nos. 555—558 (397) which is on the west 
of No. 584. It appears, however, that 
not only Dag No. 397 but two other plots 
Chitta Dags No. 432 (Cadastral Survey plots 
Nos. 586 588, 589), and No. 433 (Cadastral 
Survey plots Nos. 590 591 and 592) are 
also recorded in the name of Hingu and 
they are on the East of No. 430 (Cadastral 
plot No. 584) The defendants want to fix 
Dag No. 430 in Cadastral Survey plot 
No 584 by its southern boundary shown 
inthe chitta as Kamakhaya’s debutter, and 
Cadastral Survey plot No. 2322 appears 
from the settlement record to be Kamakhya's 
debutter in the possession of Dharma 
Lochan Soshi Lochan and others. 

(7) That No. 2322 recorded as Kamakhya 
Debutter in the Cadastral Survey cannot 
be the Kamakhya Debutter of the chitta 
because the chitia shows that Kamakhya 
Debutter is on the South of No, 394 which is 
described in the chitta as Chambalitolar 
Chala, and the Settlement Record shows 
that Chambalitolar Chala is Cadastral Sur- 
vey plot No. 559 and, therefore, Kamakhya 
Debutter must be to the south of No, 559 at 
the time of the chitta and cannot be No. 2322 
which is now recorded as Kamakhya 
Debutter. 

It appears, however, that Dag No. 390 of 
the Chita is Chambalitolar Chala (Cadastral 
Survey plot No. 559) and Dag No. 394 is not 
Cadastral Survey plot No. 559 but Cadastral 
Survey plot No. 569. On the north of Cadastral 
Survey No. 559 is Cadastral Survey No. 552. 
The northern boundary of Dag No. 390 is 
recorded as Niamat Mandal, and Niamat 
Mandal's plot is recorded as Nos. 399-400 of 
the chitta. The learned Subordinate Judge 
finds that Dag Nos. 399 and 400 correspond- 
ing to No. 599, and Dag No. 394 corresponds 
to Cadastral Survey No. 569 which also is 
Chambalitolar and Jungle Chala. The de- 
fendants’ witness No. 6 Soshi Lochan men- 
tions his debutter as being situated on the 
south of the digputed land. Dag No. 282 
Kamakhya Debutter is cultivated land and 
there is no place for cultivated land to the 
south of Cadastral Survey plot No. 559. 

(8) That Nabu Sheikh cannot be in Baid 
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No. 2 because Brindaban plaintiff's Chala 
“was mentioned in the map. That is in 
plaintiff's favour. On the other hand as 
stated above Chitta Dag No. 435 correspond- 
ing to Cadastral survey plot No. 828is west 
of the land of Nabu Sheikh, and that would 
go to show that Nabu is in what defendants 
call Baid No. 2. 

(9) That in the partition proceedings the 
final order of the Collector dated the 6th 
December 1907 was in favour of the plaint- 
iffs. As already stated the peshkar Sarat 
Chandra Roy reported that the lands were 
in the possession of the owners of -No, 6042 
through ijaradars and tenants and that the 
latter “used to pay rent of these lands 
from along time”. Another peshkar Kailash 
Chandra Roy also was of opinion that 
possession is undoubtedly with the proprie- 
tors of the No, 6042 and the lands shonld 
be treated as lands of Bagherbari. We have 
referred to the report of the Deputy Collec- 
tor who agreed with the peshkars. The Col- 
lector in his order dated 6th December 1907 
stated “From the evidence and from reports 
of the peshkar and Deputy Collector, it seems 
clear that lands so far as they are in 
possession of any one are in possession of 
tenants ofthe parent estate. The Thak 
boundary shows about half of the land to be 
in Garhbari, but the Thak has been found 
by the amin to beincorrect. The revenue 
Survey boundary shows the whole plot 
to be in Garbari. The greater part of this 
land is uncultivated forest as regards which 
both sides claim to have exercised the right 
of giving leasesfor cutting timber. The 
parent estate seems to have been in posses- 
sion of certain plots of land a very small 
fraction of the whole but even though 
these may possibly have been in possession 
of the parent estate for over 12 years, I do 
not think this will cause the objector's 
claim to thewhole stretch of land unten- 
able under s. 88o0f Act Vof 1897. I have, 
therefore, no course but to strike the parti- 
tion case off the file which will according- 
ly be done”. In these circumstances the 
partition proceedings cannot help the 
plaintiffs and if they show anything, they 
show that the lands were in possession of the 
owners of No, 6042 so far back as 1906 and 
even if plaintifis were in possession for 
short periods through ijaradars the Record 
of Rights shows the defendants in possession. 

-For all these reasons we are of opinion 
that plaintiffs have failed to locate Nabu 
in Kanchir Baid, and we think that lands 
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of Schedule I are not included in Chitta Dag 
No. 372, of Garhbari. 

We now come to the lands of Schedule II. 
The eastern boundary of Batwara Dag 
No. 372 as stated above,is Jani Sheikh 
Bara Chala Gajari Jungle, etc., Jungle 
Chala, half of 5004 nals, ° 5 
| The parties are not agreed as to the posi- 
tion of Jani Sheikh. The case for the 
defence is that Baid No. 3 of which the 
southern part is portion of this schedule 
is the baid where Jani had land and that 
it forms the eastern boundary of plaintiffs’ 
Dag No.372. The plaintiffs, on the other 
hand, tried to locate it in the baid to the 
east of Cadastral Survey Plot No, 2135. 
But that baid (plots Nos. 2131 to 2142) is 
admittedly Kholar Baid. Now Janiis men- 
tioned in Dag No. 291 as the western 
boundary of Bara Chala belonging to the 
defendants. The Court below observes, “if 
this Jani Sheikh be identical with Jani 
named in Dag No. 372, then to locate Jani 
in the Kholar Baid would lead to the exclu- 
sion of much land that is admittedly part of 
Bara Chala. But they may not he iden- 
ticalin which case the consideration just 
mentioned would not apply”. It has not 
however, been shown that they are not 
identical. The learned Pleader for the 
respondents contends that the only reason 
assigned by the Court below for not accept- 
ing the plaintiffs’ case as to Jani Sheikh 
being in Kholar baid is thatif that were 
accepted some portion of Bara Chala which 
is admittedly in possession of the defend- 
ants would be excluded; and he suggests 
that the defendants might have over-stepp- 
ed the boundaries of Dag No. 291 (as 
pointed out by the plaintiffs) by taking 
possession of lands to the north-west of . 
the place where Jani Sheikh is located 
by the plaintiffs. This suggestion, how- 
ever, isnot borne out by the evidence 
and does not seem to be a probable one, þe- 
eee the eee homestead of the Bansis 
stood on the west of the Cha 
stood la of Dag 

The Court below observes: “In this con- 
nection if willbe borne in mind that that 
part of Baid No. 3 which is included in. 
Schedule Il of land of Suit No. 36 is identi- 
cal with Dag No. 15 in map Ex. 12, and the 
plaintiffs’ claim to it was overruled by the 
Collector in 1905, and since then the plaint- 
iff did nothing to contest that finding by 
the Collector”. The conclusion arrived at 
by the learned Sub-Judge about the eastern, 
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boundary isas follows: “In my opinion Jani 
should be located in Baid No. 3 and this baid 
should be taken as the Eastern boundary 
of part of the plaintiff's Dag No. 372, I 
mean the plaintifis’ land between Baid No. 1 
and Baid No. 3 as Bara Chala is the Eastern 
boundary of ethat part of plaintiffs’ Dag 
No. 872 which is the North-Western and the 
middle part of Schedule II land of Suit 
No. 36. This, of course, does not exhaust 
the whole Eastern boundary. If my in- 
terpretation of Dag No. 373 of Ex. 15 be 
correct then that willshow that the plaint- 
iffs’ land extends up to Nagar Mandal's 
Ghuni and would cover the remaining part 
of Sch. II land ot Suit No. 36, and the 
subject-matter of Suit No. 35”. The learn- 
ed Subordinate Judge does not locate 
Jani Sheikh in Kholar Baid but in Baid 
No. 3 but heis of opinion that Baid No. 3 
is the eastern boundary of only the northen 
part, and Bara Chala is the eastern bound- 
ary of the middle portion of Dag No. 372. 
According to the Subordinate Judge, there- 
fore, there are two eastern boundaries. It is 
contended on behalf of the appellants that 
the two eastern boundaries are not contigu- 
ous; they are at a considerable distance 
from each other; and that it is not at all 
likely that in such a case, two such bound- 
aries should be given. Ordinarily two such 
boundaries on the same side would not be 
given, but cases may be conceived where the 
land is irregular in shape, and extends up 
to a certain placeon the north eastern side, 
and to another place on the south eastern 
side. In such cases two boundaries must 
necessarily be given, though the two places 
may be at considerable distance from each 
other. 

The greater portion of Schedule II lands 
have Bara Chala on the east. The defend- 
ants say that the lands of Schedule II are 
identical with Chitta Dag No. 291 known as 
Bara Chala. The boundaries of Dag No. 291 
are as follows :— 

W.-—-Jani Sheikh. 

E.—Kholar Baid, Jote Saleh Pahalwan’s 
Ghuni Guzari Chit Jungle etc. 

S.—Nagar Mandal’s Ghuni. 

N.—Bheuraid Baid. 

Jani Sheikh, as already stated, is in Baid 
No. 3, Kholar Baid is in Nos, 2131 02142, but 
both the Commissioner and the Court below 
have found that plots Nos. 2139 and 2140 
are Saleh Pahalwan’s land, That finding 
appears to be correct, and that being so, 
Bary Chala is not confined to Kholar Baid, 
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but extends up to Saleh Pahalwan. Then 
the material point is the position of Nagar 
Mandals Ghuni. The plaintiffs’ case is 
that it is between Dags Nos. 372 and 373. 
The defendants pointed out Nos. 2611, 2612, 
2613 as Nagar Mandal’s Ghuni. The Court 
below finds that they are not, and that the 
whole of the belt encircling plot No. 203. is 
Nagar Mandal’s Ghuni. The learned Pleader 
for the respondents referred to the evidence 
of the witnesses Madhu Khan, Ebadut and 
Samed. The first stated that Nagar Mandal's 
Ghuni commences from the south of Kholar 
Baid, runs towards the east, then south, then 
west. The second says that Nagar Mandal’s 
Ghuni goes from the south and proceeds 
towards north-west towards Bara Chala on 
its southern side. According toSamed Ali, 
Nagar Mandal’s Ghuni is to the north of 
Bara Kutir Chala. 

Dag No. 373 is described as Bara Kutir 
Chala. This Bara Kutir Chala (Dag No. 373) 
according to the plaintiff is Cadastral 
Survey plot No. 218, and it has been so 
found by the Court below. According to 
Budhai witness No. 7 for the defend- 
ants, “Barakutia Chala” is to the east of 
Guptas Chala, and according to the state- 
ments of the defendants recorded in the 
field book “the Gajari Chala pointed out 
by the plaintiffs as appertaining to the 
land claimed in Suit No 35 is a Chala 
within Touzi No. 652 commonly known as 
Gupta’s Chala”. That goes to support the 
finding of the Court below with regard to 
the position of Bara Kutir Chala being in 
Cadastral Survey plot No. 218. On behalf 
of the appellant, it is contended that accord- 
ing to the field book it should be to the east 
of Nos. 2611 to 2618 (i. e., Nagar Mandal’s 
Ghuni). But even if Dag No. 373 is where 
defendants locate it, it has according to the 
copy of Ohita (Ex. 15) Nagar Mandal’s Ghuni 
and Dag No. 872 to its west. That being so, 
the southern portion of the lands in dispute 
in Schedule II of Suit No. 36 would fall 
with Dag No. 312. On behalf of the ap- 
pellants -reference was made to another 
copy ofthe Chitta Ex. A (16) in which the 
western boundary of Dag No. 373 is thus 
described:—‘“‘On the east of the preceding 
plot (Dag No. 372) separated by another 
plot and on the east and southern corner of 
Nagar Mandal’s Ghuni”. It is contended 
that according to this copy Dag No. 373 is 
separated from Dag No. 372 by another 
plot, and that is Dag No. 291. The copy 
Ex. 15 was produced by the defendants . 
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but marked as an Exhibit by the plaintiffs, 
while the copy Ex. A (16) was produced by 
the plaintiffs but marked as an Exhibit by 
the defendants. Of the two copies the 
Court. below preferred the former for the 
reasons stated in its judgment, and we 
have proceeded upon its basis in our decision 
with regard to the lands of Schedule I. 
We think, therefore, that we should go by 
the copy Ex. 15. As stated above, accord- 
ing to that copy Dag No. 372 is tothe west 
of Dag No. 372 Bara Kutir Chala, and the 
southern portion of the Schedule 11 lands 
are, therefore, included in Dag No, 372. 

As tothe middle portion of the Sch. H 
lands, it was not even claimed by the owners 
of No. 6042in the partition proceedings 
in 1904-05. We have not attached any 
importance to the orders in the partition 
proceedings as they evidently were based 
upon possession, and as the defendants 
have the later settlement record in their 
favour. But the fact that the owners of No. 
6042 did not even claim the middle portion 
of the Schedule II lands when the estate was 
going to be partitioned is a very important 
circumstance in favour of the plaintiffs. 
We, therefore, see no sifficient reasons for 
differing from the conclusion arrived at by 
the Court below. 

We now come to the land of Suit No. 35 
which is Cadastral Survey plot No. 203. 
This plot was not the subject-matter of the 
partition proceedings, as it is claimed not as 
part of No. 6042 but of No. 6052. It is said 
by the defendants to correspond to Dag No. 
368 of the Garhbari Chitta. The learned 
Subordinate Judge observes:—‘It would 
seem that the defence does not rely somuch 
upon their ability to establish the identity 
of Cadastral Survey Dag No. 203 with Dag 
No. 368. What they hope to do is to estab- 
lish that Schedule. If land of Suit No. 36 is 
covered by their Bara Chala, the result of 
which would be that the plaintiff would 
have no land to the east of Baid No.3. For 
the defence did not mention in the written 
statement that the subject-matter of the 
Suit No. 35 was their Dag No. 368. Nor 
was the Commissioner asked to compare 
the Chitta with the locality and find whether 
Cadastral Survey Dag No. 203 is identical 
with Dag No. 368 of the Garhbari Chitta. 
It may be that before the return of the 
(Commissioner from the locality, but after 
the measurement was over a statement was 
made on the side of the defence, that such 
gnd such land is identical with such and 
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such a dag of a particular chita. This 
might have sufficed to give notice to the 
plaintiff as to the case that would be made 
at the hearing. But the Court has not the 
benefit of a comparison of the locality with 
the dag mentioned and the benefit of the 
Commissioner's opinion on thé point. This 
has caused a good deal of difficulty to the 
Court, and the complaint on the plaintiffs 
side is not without foundation. Turning 
now to Dag No, 368, itis quite clear that 
Dag No. 369, which is Nagar Mandal's 
Ghuni is not contiguous to Dag No, 368, 
But if the evidence was well-foun ded, Dag 
No. 368 would be contiguous to Dag No. 369. 
Further, Dag No. 369, that is, Nagar Mandal’s 
Ghuni at same distance from Dag Ni 0.268, and 
is to the south-west of Dag No. 368. Nowa 
small part of the Ghuni may be to the con- 
tiguous south-west of a part of Cadastral 
Survey Dag No. 203, but the description 
of Nagar Mandal’s Ghuni as being at some 
distance and to the south-west of Cadastral 
Survey Dag No. 203 would be quite inap- 
propriate, indeed untrue. Thus, Ihave no 
doubt that Cadastral Survey Dag No. 203 
is not identical with Dag No, 368 of Garh- 
bari Ohita, and the defendant’s case on this 
point certainly fails.” i 

We agree with the observations of the 
learned Subordinate Judge and hold that 
the identity of the lands of Chitta Dag No 
368 with Cadastral Survey plot No. 2033s not 
established. 

The result is that Appeal No. 267 is dis~ 
missed with costs and Appeal No. 110 is 
allowed in part. The decree of the Court 
below will be modified. The plaintiff's claim 
will be dismissed with respect to the lands 
of Schedule I of Suit No.36 and in respect of 
any portion of the land of Schedule II which 
may be found to form part of Dag No. 15 of 


. Map of Ex. 12, and will be decreed with . 


respect to the rest of the lands of Sch. IT 
The identity of the said land of Dag No. 
15 of map Ex. 12 will be determined in exe- 
cution. Each party will bear their own 
ae pe n E in Appeal No. 110. 
n Appeal No. 267 we assess the heari 
fee at Rs. 50 only. RAE toe 
a sea an T 110 of 1922 the plaintiffs 
will get Rs. as mesne profits for th a 
tion of the lands decreed. ia 
Appeal No. 267 dismissed. 


Z, K. Appeal No. 110 partly allowed, 
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BOMBAY HIGH COURT. 
OIvIL EXTRAORDINARY APPLICATION No. 38 
or 1925. 

June 26, 1925. 

Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
GANPATI KO NDAJI SANDBHAR— 

, PETITIONER 
Versus 
MARUTI GANGAJI SANDBHAR— 
OPPONENT. 

Mamlatdars’ Courts Act (II of 1906), s. 23—Revi- 
sion—A pplicant, whether entitled to be heard. 

The ordinary rule is that where the law allows a 
party to make an application to a Court, the appli- 
cant is entitled to be heard either in person or through 
his Pleader, before his application is rejected. 

Therefore, where: a person dissatisfied with . the 
decision of a mamlatdar under the Maml:tdars' Courts 
Act applies to the Collector under s. 23 of the Act 
to revise the order of the mamlatdar he is entitled to 
be heard either in person or through his Pleader 
before his application is rejected. 

‘ Application against an order of the Col- 
lector, Poona, confirming that of the Mamlat- 
dar, Khed, in Possessory Suit No. 48 of 1924, 

Mr, AG Desai, for the Petitioner. 

Mr. V. D. Limaye, for the Opponent. ` 


JUDGMENT.-—-The applicant is the 


lessee of certain property which was leased ` 


to him for ten years on July 80, 1921, by 
the owner Kashibai,; one ofthe terms of 
the lease being that. the tenancy was to 
be forfeited if the tenant failed to pay 
the rent provided forin the lease. The 
opponent purchased the land in dispute 
. from Kashibai on June 30, 1924, and got 
.the lease in suit transferred to himself on 
August 20, 1923. As the applicant had 
not paid rent, the opponent filed a suit 
on June 19, 1924, in the Mamlatdar’s Court 
to recover possession. The mamlatdar de- 
cided the suit in favour of the plaintiff and 
directed that the plaintiff snould be put 
in possession of the land. An application 
to the Collector to revise this order was 
rejected without hearing the applicant. 
He has now come to this Court asking us 
to interfere on the ground that the Col- 
lector ought not to have rejected theappli- 
cation without hearing the applicant or his 
Pleader. We are not concerned in this 
applieation with the merits of the case. 
We are concerned with the important 
question of principle, namely, whether 
person dissatisfied with the decision of the 
mamlatdar under the Mamlatdars’ Courts 
Act, is entitled to be heard when he applies 


to the Collector under s, 23 of the Act to - 
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revise the order of the mamlatdar. Under 
s. 23 (1) there shall be no appeal from any 
order passed by a mamlatdar under the 
Act. Under sub-s. (2) the Collector may 


` call for and examine the record of any 


suit under the,Act, and if he considers 
that any proceedings, finding or order in 
such suitis illegal or improper, may, after 
due notice to the parties, pass such order 
thereon, not inconsistent with the Act, as 
he thinks fit, Under sub-s. (3) where the 
Collector takes any proceedings under the 
Act, he shall be deemed to be a Court 
under the Act. 

The Collector, therefore, must follow the 
ordinary rule of procedure followed by a 
Court, and itis one of those commen dabie 
rules of procedure which ought to be fol- 
lowed, that if any party is entitled to 
make an application to a Court, he is 
entitled to be heard either in person or 
through his Pleader, before his ap plication 
is rejected. 

We think, then, that the Collector was 

wrong in rejecting the present application. 
We set aside his order declining to revise 
the order passed by the mamlatdar, and 
we direct him to hear the applicant on 
the question whether the application 
should be entertained. Rule absolute. No 
order as to costs. 


Z. K. Rule made absolute. 





LAHORE HIGH COURT. 
Srconp Crvin ArreaL No. 237 of 1923. 
March 16, 1925.. 

Present :—Mr. Justice Broadway and 
.Mr. Justice Jai Lal. 

PHUL CHAND-FATEH CHAND— 
DEFENDANTS—A PPELLANTS 
versus 
CHHOTE LAL-AMBA PERSHAD— 
PLAINTIFFS— RESPON DENTS. 

Vendor and purchaser—Goods to be imported, sale of 
—Shipment arriving at different dates~-Breach of 
coniract—-Domages, swit for—Due date of perform- 
ance of contract. 

In the case of a contract for sale, by a firm of 
importers, of goods of a particular shipment, where a 
portion of the goods of that shipment arrives some 
months after the receipt of the bulk of the goods, if 
no goods are appropriated to the contract, the due 
date for -the performance of the contract, both for the 
purposes of limitation and the assessment of damages, 
is ioe when all the goods have arrived. {p. 655, 
co. 

Second appeal from the decision of the 
District Judge, Delhi, dated the llth De- 
cember 1922. 


Mr. Sardha Ram, for the Appellants. 
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Mr. Jagan Nath Agarwal, for the Re- 
spondents. 

JUDGMENT.—On the 13th of Septem- 
ber 1916 the firm of Phul Chand-Fatel 
Chand entered into a contract with 
Chhote Lal-Amba Pershad for the sale 
to the said Chhote Lal-Amba Pershad 
of 15 bales of Mull, No. 9252 “Novem- 
ber lot 3 grace 60 days” at the rate 
of Rs. 3—13 per piece. On the 14th of June 
1920 Chhote Lal-Amba Pershad instituted 
asuit against Phul Chand-Fateh Chand 
for a sum of Rs. 1,875 as due to them for 
non-delivery of eight bales under the con- 
tract of sale. The Trial Court held that 
the plaintiffs were entitled to a sum of 
Rs, 271-14 as damages for non-delivery of 
one bale. The suit gua the remainder, the 
other seven bales, was dismissed. 

The plaintiffs appealed to the District 
Court when it was held by the learned 
District Judge that the suit had been rightly 
decreed gua one bale and ought to be 
decreed for six others. It was found that 
the rate at which damages should be assess- 
ed qua these six should be Rs, 5-4, and the 
amount worked out to a sum of Rs. 1,068. 
Qua the 8th bale the learned District Judge 
held that the defendants had broken the 
contract but that having regard to s. 75, 
illustration (c) of the Contract Act, no 
damages could be awarded as the market 
rate at the date of the breach had not been 
proved. 

Against this decree the defendants Phul 
Chand-Fateh Chand have preferred this 
second appeal through Mr. Sardha Ram, 
and the plaintiff Chhote Lal-Amba Pershad 
have filed cross-objections’ through Mr. 
Jagan Nath, In the appeal itis sought to 
have the decree passed by the learned 
District Judge set aside, while in the cross- 
objections it is claimed that a sum of 
Rs. 535 should be added to the decree 
already passed. 

Both sides have contended that the find- 
ings of the learned District Judge are vague, 
There is some force in this contention, but 
we think that the findings may be fairly 
accurately deduced. Firstly, on the question 
of limitation, the learned District Judge has 
held that the parties by their conduct clearly 
considered that the contract was in force 
up to the 15th June 1917. It has been 
urged by Mr. Sardba Ram. that this finding 
is unsatisfactory and it isnot based on any 
evidence. A reference to the judgment, 
however, clearly shows that the conduct of 
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the parties which influenced the learned Dis- 
trict Judge was deduced from certain cor- 
respondeuce and there can be no doubt 
that the construction placed on this torres- 
pondence by the learned District Judge is 
one that it can bear, although it may pos- 
sibly be open to a different interpretation. 
Further as contended by Mr. Jagan Nath, 
for the respondents, the contract was an 
indivisible one and as the arrival of the last 
shipment under the contract did not take 
place till November 1917, we think that the 
plea of limitation advanced by Mr. Sardha 
Ram must fail. 

It was next contended that the damages 
had been wrongly assessed. Here again it 
must be admitted that the finding of the 


learned District Judge is vague. He finds 
that the breach occurred “some time þe- 
tween June and December 1917." Now in 


a contract which fixes the date for per- 
formance the due date is, as a rule, ascertain- 
able. We agreé that in the present instance 
the due date was the actual date of arrival in 
Karachi with an allowance of such reason- 
able time as would enable the Railway 
receipt and invoices to reach Delhi from 
Karachi. In order to ascertain the due 
date under this contract, therefore, all that 
has to be seen is when the goods arrived 
at Karachi and then to allow a period of 
10 to 14 days (which we consider reasonable) 
for the transmission of the necessary docu- 
ments from that port to Delhi. It appears 
that while the bulk of the shipments for 
November lot 3 goods had reached Karachi 
by the middle of May 1917, one portion of 
the relevant shipment did not reach that 
port till the 19th of November 1917, Tt 
has been contended by Mr. Jagan Nath 
that inasmuch as the contract was one to 
be performed in its entirety, the due date 
for the :performance of this contract would 
not be earlier than the Ist of December 1917, 
On the other hand, Mr. Sardha Ram urged 
that in the plaint itself the plaintiffs had 
averred that the contract had been broken 
in July or in September and that inasmuch 
as, admittedly, 19 bales of the shipment 
in question had reached Karachi by the 
middle of May 1917, the Ist of June 1917 
should be the date both for the purposes 
of limitation and for assesment of damages 
After a careful consideration it seems. to 
us that Mr. Jagan Nath's contention must 
prevail, No goods had been appropriated 
to the contract and we think that in this 
case so long asany goods deliverable under 
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the contract had still to reach Karachi, 
the due date had not arrived. It is true 


that ‘in the plaint the cause of action is - 


said to have arisen somewhere between July 
and September, but it is also clear that 
the plaintiffs were leaving this matter for 
the decision of the Court. We, therefore, 
dismiss this appeal. 


Turning to the cross-objections, we find 


that illustration (c) tos.75 of the Indian 
Contract Act does not apply to the bale to 
which the learned District Judge has appli- 
‘ed it. Clearly the contract was broken by 


the firm of Phul Chand qua this bale and. 
`. the plaintiffs are, therefore, entitled to dam- 


ages. The rate at which the damages for 
this bale are to be assessed should be the 
same as that for the other bales. The 
learned District Judge fixed Rs. 5-4-0 as the 
rate -at which he assessed the damages qua 
six bales, but we are unable to hold that 
this figure is correct. In this case we con- 


sider the due date was not earlier than the, 


Ist of December 1917. There appears to 
be no material on the record from which 
the rate at that date could be deduced, 
and we gather from the judgment of the 
Trial Court that no sale appears to have 
taken place on the 1st of December.1917. 
' The market-rate at the end of October 
1917 has been found to have been Rs. 5-14-0 
and we think that, having regard to all 
the circumstances of this case, it-would be 
reasonable to fix that amount as the rate 
‘at which the damages shouldbe assessed. 
At this rate the damages payable for one 
pale came to Rs, 271-14-0. Multiplied by 
8 the total comes to Rs. 2,175. The plaint- 
iffs, however, only claim Rs. 1,875 and 
we, therefore, accept’ the cross-objections 
and grant the- plaintiffs a decree for 
Rs. 1,875 with 'cosis on that amount through- 
out. We do not think that the circum- 
stances require us to allow any interest on 
this amount. 


N. H. Appeal dismissed. 


BOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION 
No. 164 or 1924, 

July 2, 1925. 

Present: —Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
B. S, JORAPUR—APPLICANT 

i versus a dis 
VENKATESH BALVANT JOSHI— 
OPPONENT. 
Provincial Insolvency Act (V of 1920), s, 56~Bombay 
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High Court Manual of Circulars, Ch. XXIII, r. 16 
Insolvency—-Receiver.-—Remuneration, rate of —Portion 
of amount realised paid to mortgagee, effect of. 

Under r. 16 of Ch. XXII of the Manual of Circulars 
issued by the Bombay High Court the remuneration 
of a Receiver appointed under the Provincial Insol- 
vency Act, other than an Official Receiver, must be in 
such proportion to the amount of the dividends 
distributed as the Court may direct, provided that it 
does not exceed 5 per eentof the amount of dividends. 
Where, however, the property sold is subject to a 
mortgage and a portion of the amount realised is 
payable to the mortgagee, the remuneration of the 
Receiver should be fixed with reference to the amount 
of the dividends distributed after deducting the 
amount of the mortgage and not with reference to 
the total amount realised. 5 


Application against the decision of the 
District Judge, Bijapur, in Miscellaneous 


Appeal No. 14 of 1923, reversing an order ' 


of the First Class Subordinate Judge at 
Bijapur. 

Mr, Nilkant Almaram, for the Appli- 
cant. 


Mr. R. A. Jahagirdar, for the Opponent, ` 


JUDGMENT. —The remuneration of 
Receivers, other than Official Receivers, 
under the Provincial Insolvency Act must 
be fixed under r. 16 of the Ch. XXIII of 
the Manual of Circulars issued by the 
High Court, which directs that the remu- 
neration of Receivers, other than Official 
Receivers, shall be in such proportion to 
the amounts of the dividends distributed 
as the Court may direct provided that it 
does not exceed five per centum of the 
amount of dividends. $ 

In this case the Subordinate Judge 
awarded the Receivers remuneration at the 
rate of five per cent. on the whole amount 
realised by them. The greater portion of 
that amount was payable to a mortgagee. 


‘Therefore, the balance available for paying 


dividends to ereditors was under Rs. 25,000. 
It is clear, therefore, that the order of the 
Subordinate Judge directing payment to 
the Receivers at the rate of five per cent. 
on the whole amount realised was not 
authorized by the rule and the District. 
Judge was. right in holding that the rule 
should be followed, and that the .percent- 


age could only be allowed on the dividends. 


distributed. In any event, it is difficult to 


see how if could be said that the District. 
Judge who was following the procedure- 
laid down in tle High Court Circulars was- 


wrong, or that his decision is not in accord- 
ance with law. The Rule will, therefore,. 
be discharged with Costs. 
BK Rule discharged, 


amawa mai 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1055 of 1924. 
j May 15, 1925. 
- Present:—Mr. Justice Fforde. 
SAWAN SINGH—APPELLANT 
` versus 
EMPERO R— RESPONDENT. 

Evidence Act (I of. 1822), s: 145—Previous state- 
ment of witness—Statement, use of, to discredit wit- 
ness. 

A previous statement of'a witness made before a 
. ‘Magistrate who first started to try the case cannot be 

‘used to discredit the evidence given by the witness at 
_ . the eventual trial before another Magistrate, unless 

the statement has been brought into evidence after 
eross-examination. ` 

Criminal appeal from an order of the 
‘Magistrate, First Class, Kasur, dated the 
‘18th November 1924... 

Dr. Nand Lal, for the Appellant. 

- JUDGMENT.—The appellant Sawan 
Singh has been convicted under s. 366, 


‘Indian Penal Code, of having taken part in, 


the abduction of MusammatSham Kaur, and 


‘has been sentenced to seven years’ rigorous: 


‘imprisonment with 
confinement. -’ 
The case against’ this appellant depends 
‘entirely upon his identification by Musammat 
‘Sham Kaur and by the brothers, Jiwan 
‘Singh and Khewan Singh: According to 
- the prosecution ‘evidence there is no doubt 
that Musammat Sham Kaur was abducted 
‘on the occasion in question-and was forcibly 
‘kept in the custody of her abductors for 
‘about 22 days. During this time she could 
‘not have failed to have the faces of her 
captors well-impressed upon her memory. 
She stated in the witness-box that the man 
‘whom she took to be the appellant had 
sound eyes, whereas the appellant is blind 
in one eye. She also stated that Sawan 
Singh who took part in the abduction was 
not the appellant, though he resembled him. 
The only other witnesses for the prosecu- 
‘tion in this case are the brothers, Jiwan 
Singh and Khewan Singh. Jiwan Singh 
declared that he knew the appellant before 
-and that he was present at the abduction, 
and he identified him in Court. 
Singh is not so definite in his evidence. 
He merely says that Sawan Singh and six 
‘others came to his house and forcibly 
‘dragged the woman away. He does not 
‘state: that Sawan Singh, who, he 
alleges, took part in the*abduction, is the 
appellant, He does not appear to haye been 
asked to identify the appellant in Court, 
and no evidence of identification, beyond 
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three months’ solitary 
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the statement of Jiwan Singh, has been 


- given by the prosecution. 


The learned Trial Judge refused to accept 
the evidence of Musammat Sham Kaur, as 


‘he considered that she “ has probably been 


He appears to have contrasted 
before him 


won over,” 
the evidence given by hey 


-with a statement which she is alleged to 


have made before Mr. Sant Ram who 
started to try the case. The learned Trial 
Magistrate quite rightly held that this 
previous statement could not be given in 
evidence for the prosecution, but he seemed 
to think that he was justified in usingit for 
purpose of discrediting the evidence which 
the witness gave before him. In this he is 
clearly wrong. The Crown couldhave asked 
leave to treat Musammat Sham Kaur as an 
hostile witness, if the Court had a reasonable 
belief that she was not speaking the truth, 


“but no such application was made; nor was 


Musammat Sham Kaur cross-examined 
upon her previous statement. The previous 
statement, therefore, has net been brought 
into evidence on cross-examination, and the. 
Trial Magistrate was wrongin using material 
which has innoway been made evidence, for 
the purpose of contradicting the sworn 
testimony before him. The previous state- 
ment not having been made ‘evidence, and 
not being on this record, I cannot take it 
into consideration. 

From the evidence which is before me I 
cannot hold that the prosecution have 
established the presence of the appellant at . 
the abductionand I must accordingly accept 
his appeal, set aside the conviction and 
sentence imposed by thé Trial Court and 


“direet that He be set at liberty. : 


N. H. Appeal accepted. 


PATNA HIGH COURT. 
CRIMINAL RErERENOE No, 51 or 1925. 
July 27, 1925. 

Present :—Mr. Justice Sen. 
MAHARI DHANGAR—Peritiongr 

a versus ` 
BALDEO NARAIN—Opposirs Party. 
` Criminal Procedure Code (Act V of 1898), ss. 199, 
204-—Case made over to Magistrate for disposal, effect 
of—-Magistrate directing Police to put up charge- 
sheet, validity of—Issue of process against aceused— 
Procedure. 
A complaint under s. 420 of the Penal Code was 
sent by a Sub-Divisional Magistrate to the Police for 
; 
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investigation and report. "The Police made a report 
that the case was maliciously false and also fileda 
complaint for the prosecution of the complainant for 
an offence under s. 211 of the Penal Code. The com- 
plainant thereupon put ina petition impugning the 
Police report and praying for an enquiry by a 
Judicial Officer. The Sub-Divisional Magistrate 
passed an order on this petition in the following 
words:—‘‘Seven witnesses are present. To Mr. Q. for 
disposal." On the matter coming up before Mr. Q. 
the latter did notexamine any of the witnesses but 
after looking through the papers directed the Police 
Investigating Officer to submit a charge-sheet. The 
Sub-Divisional Officer thereupon passed an order 
re-calling the case from the file of Mr. Q. and making 
it over to another Magistrate with certain instructions 
as to how he should proceed: 

Held, (1) that the order passed by the Sub-Divisional 
Officer making over the case to Mr. Q. for disposal 
was one under s. 192 of the Cr. P. O., whereby the 
whole case was transferred to Mr. Q. and that it was, 
therefore, competent to the latter to pass an order in 
the case summoning the accused to appear before him; 

(2) that, therefore, the Sub-Divisional Officer’s 
subsequent order re-calling the case from the file. of 
Mr. Q. and making it over to another Magistrate was 
not justified; $ 

(3) that Mr. Q.’s order directing the Police Investigat- 
ing Officer to submit a charge-sheet was also without 
authority and should be set aside, leaving it to Mr. Q. 
to issue process against the accused in the usual way. 

Criminal reference made by the Sessions 
Judge, Purnea. 

Mr. B. P. Jamuar, for the Petitioner. 


Mr. S. Saran, for the Opposite Party. 


JUDGMENT.—This is a Reference by 
the learned Sessions Judge of Purnea. lt 
appears that on the 3rd December 1924, one 
Mahari Dhangar filed a complaint before 
the Sub-Divisional Officer of Purnea in 
respect of an offence under s. 420 of the 
Indian Penal Code. The Sub-Divisional 
Officer examined the complainantand passed 
an order in these terms:—‘Examined com- 
plainant. Theotfence disclosed is cogniz- 
able. Sub-Inspector, Kazanchi Hat Folice 
Station toinvestigate and report by 17th 
December 1924.” The Police submitted a 
final report: stating that the case was mali- 
ciously false and tiled a complaint for the 
prosecution of the complainant under s. 211 
of the Indian Penal Code. It is to be noted 
that the Sub-Divisional Officer did not take 
cognizance of the case under s. 211 of the 
Indian Penal Code but merely asked the 
accused to show cause on the 27th January 
1925 why he should not be prosecuted. 

At the same time the complainant in 
the case under s. 420 of the lndian Penal 
Code put in a petition impugning the 
Police report and praying for an enquiry 
by a Judicial Officer. This petition is 
under the law acomplaint. The complain- 
ant was directed to adduce evidence on 
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the 10th February 1925. His witnesses, 
however, were not present on that day-and 
he prayed for time. The case was there- 


‘upon adjourned to the 19th February 1925 


on which date seven of the witnesses were 
present. The Sub-Divisional Officer on that 
day passed the following order :— : 

“Seven witnesses were present, To M. 
Fakhrul Hasan.Qadri for disposal.” 

Mr. Qadri aid not examine any ofthe 
witnesses, being ofopinion that it would 
be a waste of time todo so. But on look- 
ing into the Police report and hearing the 
Pleader of the complainant he directed the 
Investigating Officer to submit a charge- 
sheet in the case on the 12th March 1925. 

On the 12th March 1925 the Sub-Divi- 
sional Officer passed the order which has 
been recommended for revision by this 
Court. By that order the Sub-Divisional 
Officer purported to re-call the case from 
the file of the Deputy Magistrate, Mr. Qadri, 
and make it over to another Deputy Magis- 
trate, Mr. Duff, with certain instructions as 
to how he should proceed. The order of 
the Dupty Magistrate, Mr. Qadri, directing 
the Police to submit a charge-sheet is also 
recommended for revision. The ground 
upon which such recommendation is made 
is that by his order dated the 12th March 
1925 transferring “the case” to Mr. Qadri 
for disposal the.whole case unders. 420 of 
the Indian Penal Code was transferred for 
disposal and the transfer must be deemed 
to have been made unders. 192, In that 
view the Deputy Magistrate, Mr. Qadri, 
had full seisin of the case and if he found 
that there was a prima facie case he had 
the right to issue summous against the 
accused. As regards the order of the Deputy 
Magistrate upon the Police to sumbit a 
charge-sheet it is stated that the Deputy 
Magistrate was not competent to make 
such an order and, therefore, it is re- 
commended that this order too should be set 
aside. : 

It is, however, contended by learned 
Counsel appearing against the letter of 
reference that the Sub-Divisional Officer's 
explanation should be accepted to the effect 
that all that Mr. Qadri was asked to do 
was to enquire and report asto whether 
tLe Police report that the complaint was . 
maliciously’ falee, was true or not. The 
substantive caseunder s. 420 of the Indian 
Penal Code remained on the file of the 
Sub-Divisional Officer and was not trans- 
ferred to Mr, Qadri at all. Various argu- 
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ments have been advanced on this theory 
but it is unnecessary to enter into a con- 
sideration of the arguments as the mean- 
ing of the order dated the 12th March is 
quite plain on the face of it. It is not 
proper to decide this matter on the ex- 
planation submitted by the Sub-Divisional 
Officer- and specialy in. view of the fact 
that the terms of the order itself are quite 
clear. They show that the order was under 
s. 192 and that the whole case was trans- 
ferred. Mr. Qadri, therefore, had full seisin 
of the case and the Sub-Divisional Officer 
could not re-call the case for the reasons 
shown in.the order or transfer it fo another 
Deputy Magistrate, much less . with in- 
structions as to how he should deal with 
the case. In my opinion the view taken 
by the learned Sessions Judge is sound. 
The Reference is accepted and the order 
of the Sub-Divisional Officer dated the 12th 
March 1925 -as well as the order of the 
Deputy Magistrate asking for a charge-sheet 
from the Police are set aside. 

Reference accepted. 


Z. K. 
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MADRAS HIGH COURT. 
ORIMINAL Revision Case No, 739 oF 
1924, 

(Criminal Reviston Petition No. 621 

i oF 1924.) 
April 17, 1925. 
Present:—-Mr. Justice Devadoss. 
In re KUPPA MUDALI AND oTHERs— 
Accusep Nos. 1 ro 7—PETITIONERS. 

Criminal Procedure Code (Act V of 1898), s. 860 (1) 
—Depositions to be read immediately—Provisions, 
whether mandatory--Non-compliance—Illegality. 

The terms of s. 360 (1) of the Cr. P. C. being 
mandatory, any violation or departure from the practice 
or procedure enjoined upon the Court is not merely an 
irregularity which can be cured but an illegality. pu 
is not a compliance with the section for the Magis- 
trate to examine a number of witnesses and ask them 

.to bein a room and then have the depositions read 
over to them later in the day. Such 4 procedure is 
altogether illegal. i ` 

Petition, under ss. 435°and 439 of the 
Or. P. O., 1898, praying the High Court to 
revise the judgment of the Court of Session 


In re KUPPA MUDALI. 


` 1924, 


a 


of the Salem Division, in Criminal Appeals . 
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Nos. 69 and 68 of 1924, preferred against 
thatofthe Court of the Sub-Divisional First 
Class Magistrate, Sankari, in C. C. No. 28 of 


Dr, Swaminathan and Mr. A, V. K. 
Krishna Menon, for the Petitioners, 

The Public Prosecutor, for the Crown. © 
ORDER.—This is an application to 
revise the order of the Sessions Judge of 
Salem. The point urged on behalf of the 
petitioners is that the depositions of wit- 
nesses were not read over to them as soon as 
the examination was over. In other words, 
the terms ofs. 360 jof the Cr, P. C. were 
not complied with. -Report was called for 
from the Magistrate who tried the case, and 
in his report he says: “In cases where the 
depositions are long and would take a con- 
siderable time of the .Court if they were 
then and there read over and interpreted 
to the witnesses, what is done isto keep all 
the witnesses aside as soon as each of them 
is examined so as not to give them an 
opportunity to mingle ‘with those that are 
not examined and the place so allotted is 
within the view of the accused and their 
Pleader. The depositions of these witnesses 
are read over and interpreted to them after 
the work in connection with tthe case for 
the day is over.” This practice, though it 
may facilitate the work’of the Court is not 
one which is sanctioned by s. 360 (1) of the 
Cr. P. O. Clause (1) ofs. 360 reads thus: “As 
the evidence of each witness taken under 
s; 356 ors. 357 is completed, it shall be read 
over to him in the presence'of the accused, 
if in attendance, or of his Pleader, if he 
appears by Pleader, and shall, if necessary, 
be corrected.” The direction here is man- 
datory and not directory. As each witness, 
evidence is completed it should be read 
over to him in the presence of the accused or 
his Pleader. It is not proper for the Magis- 
trate to examine a number of witnesses and 
ask them to bein a room and then have 
the depositions read over to them. The 
learned Public Prosecutor contends that 
this is only an irregularity and not an 
illegality and it is not shown that the 
accused have been prejudiced’ by such a 
procedure being adopted. This is not merely 
an irregularity. I hold it an illegality 
for, the terms of the section being manda- 
tory, any violation or departure from the 
practice or procedure enjoined upon the 
Court isnot merely an irregularity but an. 
illegality. By having recourse to thig 
practice the witness whose evidence wag 
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` taken, say at 11 o'clock; or who closed his 
evidence at 12 o’clock, and whose evidence 
is being’ read over to him at 5 o'clock, after 
the day’s work is over, might be able to 
improve upon his evidence and try to get 
his evidence corrected. It is not also fair 
to an honest ‘witness not to have his deposi- 
tion read ®ver soon after he made it, for, 
if the Magistrate has incorrectly recorded 
the deposition and if it is read over to the 
witness some hours after, the question 
would arise whether the witness is correct 
in his statement that he did not make such 
a ‘statement butsome other statement and 
whether the correction should be accepted 
or not.” It is, I think, fair both to the 
withess as well as to the Magistrate who 
takes down the deposition as well as to 
the -accused to have the deposition read 
over as soon as the examination of. the 
witness is over. It would avoid a conflict 
between any recollecticn of the accused’s 
Pleader, the recollection of the prosecuting 
Counsel and the recollection of the Court as 
wellasthe recollection ofthe witness, seeing 
there are four different persons to be con- 
sidered in this connection, I think the pro- 
‘vision of s. 360 (1) is not only a salutary 
provision but is a provision intended for 
` furtherance of justice. That being so, the 
procedure adopted by the Magistrate is an 
illegal procedure and I have no other course 
but that of setting aside the conviction 
and directing’ the Magistrate to re-try the 
tage, e | 
PNY, Conviction set aside, 
8, D. 


LAHORE HIGH COURT. 
URIMINAL Revision No. 391 or 1925. 
C= April 21, 1925. 
Present:—Mr. Justice Harrison. 
WISHNU RAM-——PeTITIONER 
l versus 


EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 195— 
Cléim disallowed by one Court—Fraudulent decree 
obtained from another Court—Court, which can start 
proceedings. á 

Where a person after havinga claim disallowed in 
ons Court, obtains an ex parte decree in respect of 
the sdme from another Court, the institution of the 
pecond suit, and the obtaining of decree by fraudulent 
means, cannot be held to be an offence committed in 
elation to proceedings in the first Court, so as to 
enable it to take action under 5,105, Or, P. O, The 


WISHNU RAM V. EMPEROR. 


[90 T. O. 1925) 


action to be regular should be taken by the 
second Court, or-by the ‘Court to which both the 
Courts are subordinate. 


Criminal revision from the decision of 
the District and Sessions Judge, Dera Ghazi 
Khan, dated the 3ist January 1925. 

Mr, M. L. Puri, for the Petitioner. 

JUDGMENT.—The facts in this case 
are that Wishnu Ram instituted a suit for 
Rs. 113 in the Court of Sheikh Abdul Ali. 
He obtained a decree for Rs. 44 and the 
suit regarding the remainder of the claim 
was dismissed. He then proceeded to 
present a fresh plaint inthe Court of the 
Khosa Tamundar for recovery oftwo out 
of three items which had beén disallowed 
and obtained an ex parte decree: The judg- 
ment-debtor brought these facts to the 
notice of the original Court which took 
action under s. 195, and made a complaint 
in writing under s. 210, Indian Pénal Code. 
The appeal was presented to the District 
Judge and was dismissed. The question 
is whether the institution of the: second 
suit and the obtaining ofa decree by 
fraudulent means, if proved, can be held 
to be an offence committed in relation 
to proceedings in the first Court. Itis, of 
course, true to say that the dismissal of 
the claim in the. first Court led to the 
prosecution of the second plaint in the 
sense that it preceded the prosecution, 
and that had the result of the first suit 
been a complete victory for the plaintif, 
nothing more would have happened. At 


_ the same time, I think, it would be strain- 


ing the meaning of the words of the sec- 
tion to hold that the bringing of the second 
suit related to the previous proceedings 
in the sense in which those words are 
used in s.195. The action, to be regular, 
should have been taken by the second 
Court or by the Court—whether it be 
that of the Senior Sub-Judge or of the 
Sessions Judge—to which they are both 
subordinate. ` l 

I accept the application for revision and 
quash the proceedings hitherto taken. 


N. H. Application accepted. 
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MADRAS HIGH.COURT. 
CeiminaL Revision Case No. 688 or 1924. 
(CriminaL Revision Perition No. 579 
oF 1924). 

March 18, 1925, 

Py esent: = Justice Devadoss and 
Mr. Justice Wallace. 

BALIJ EPPALLI SESHAYYA— PETITIONER 
VETSUS 
BALIJEPPALLI SUBBARAYUDI alias 
SUBBA RAO—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 190, 
195, 200, 470—Complaint, what should contain— 
Fabrication of false evidence, complaint of-— Notice to 

accused, 

A complaint ought to contain particulars of the 
offence with which aman is charged. Therefore, no 
enquiry should be started on a complaint which does 
not give sufficient particulars of the offence with which 
the accused is charged. 

In respect of a complaint under s. 193, Penal Code, 
the false statement should be set out in detail. It 
should not be left to the Trying Oourt to find out what 
statements are false and what statements are not 
false. 

Before taking action against a person for fabrica- 
tion of false evidence, itis necessary that he should be 
given an opportunity to substantiate his allegations. 


Petition, under.ss, 435 and 439 of ‘the Cr. 
P. C., 1898, praying the High Court to re- 
vise an order of the Court of the Session of 
the Kistna Division at Masulipatam, in Ori- 
minal Miscellaneous Petition No. 9 of 1924 
(Proceedingsof the Joint Magistrate, Narasa- 
pur, in Miscellaneous Oase No. 31 of 1923). 

Mr. C. Rama Rao, for the Petitioner. 

Mr. Ch. Raghava Rao, for the Respondent. 

The Public Prosecutor, for the Crown. 


ORDER.—This is an application to re- 
vise the order of the Sessions Judge of 
Kistna. The contention of Mr, Rama Rao for 
the petitioner is that no appeal lay from 
the order of the Joint Magistrate as no 

‘ complaint had been made by ‘him. We have 
sent for the complaint ; and from it it ap- 
pears that he complained of an offence under 
s. 193 of the Indian Penal Code against four 
persons. The complaint does not give the 
particulars of the offence, nor does it men- 
tion the offence which each of the accused 
persons is stated to have committed. A 
complaint ought to contain particulars of 
the offence with which a man. is charged. 

. Though in the Indian prosedure, there is 
no such thing as a regular indictment as in 
the English prosedure, yet a complaint 
ought to coatain saffisiant par ticulars as to 
the offence with which a man is charged, 
andin ths casa of an ofanss under s. 193 a 
complaint ought to mention the particulars, 
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for s. 193 consists of two parts, one relating 
yto false statements and the other, to the 
"fabrication of the false evidence. If it isa 
“false statement that is complained of, then 
the false statement should be set ubin 
detail. It should not be left to the Trying 
Court to find out what statements are false 
and what statements are not false. A, com- 
plaint should always contain sufficient 
materials to enable the Trying Court to 
proceed to trial without going through a lot 
ofrecords for the purpose of finding aut 
whether certain statements made by the 
accused persons are true or not. The com- 
plaint being a very unsatisfactory one, we 
do not think it proper to interfere with the 
order of the Sessions Judge. The Sessions 
Judge has set aside the order of the Joint 
Magistrate and has directed him to with- 
draw the complaint on the ground that he 
did not give an opportunity to the persons 
against to prove their case in respect of the 
alleged fabrication of false evidence. Before 
taking action against a. person for fabrica- 
tion of false evidence, it is necessary that 
he should be given an opportunity to sub- 
stantiate his allegations. In this cuse, this 
course was not adopted by. the Joint Magis- 
trate, and though the offences which the 
respondents are said to have committed are 
serious offences, we are not disposed to set 
aside the order of the Sessions Judge and to 
restore that of the Joint Magistrate for the 
simple reason that the. complaint is a very 
unsatisfactory one; and it is not proper that 
an enquiry should be started on a complaint 
which does not give sufficient particulars 
of the offence with which the respondents 
are charged. 

We decline to interfere in revision with 
the order of the Sessions Judge and dismiss 
the petition. 

Y. N. V. 

S. D. 


Petition dismissed, 


PATNA HIGH COURT. 
CRIMINAL APPRAL No. 65 or 1925. 

June 4, 1925. 
Present:—Justice Bir B. K. Mullick, Kr., 
ard Justice Sir Jwala Prasad, Kr. 

RAM PERSHAD TEWARI AND oruers— 
APPELLANTS 
versus 
EMPERO ale res 
Criminal Procedure Code (Act V of 1898), 6. 210—~ 


7 
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Sessions case —Committing Magistrate, duty of --Crimi- 
nal trial—Prosecution failing to prove story set up— 
Acquitial. 

Where in a criminal trial the prosecution fails to 
make out the case set up by it the accused are en- 
titled to an acquittal. [p. 664, col. 2.] 

In a Sessions case it isnot sufficient for a Com- 
mitting Magistrate to say that a prima facie case has 
been made out apd thus to relieve himself of further 
responsibility in the case. Ifthe Police has not sent 
up all the material witnesses, it is the Committing 
Magistrate’s duty to examine them himself in order 
to determine which sideis speaking the truth. [ibid.] 


Criminal appeal from a decision of the 
Sessions Judge, Saran, dated the 25th 
March 1925. 

Messrs. S. P. Varma and B. P.Jamuar, 
for the Appellants. 

The Assistant Government Advocate,. for 
the Crown. ; 
; JUDGMENT. 

Mullick, J.—About 6 a. u.on the 21st 
November last Ram Bodhan in the course 
of a quarrel in his village received an in- 
jury on the head from the result of which 
he died at 2 c’clock on that night in the 
hospital at Chapra,. Within four hours of 
the assault his son Awadh Biharilodged an 
information before the Sub-Inspector of 
Mirzapur thana which is about seven miles 
away stating that early in the morning a 
buffalo belonging to the appellant Kuldip 
had trespassed into the mustard field of 
his father and that his father: had seized 
the buffalo for the purpose of impounding 
it. Kuldip came and protested and there 
was then astruggle. The appellant Ram 
Prasad, who is the brother, and the appel- 
Jant Nathuni, who is the nephew of Kuldip, 
were standing by with lathis and came to 
the assistance of Kuldip. The result was 
“that Ram Bodhan was struck by Ram 
Prasad and Nathunion the head five or seven 
times. Awadh Bihari, who was in his house 
63 paces off, came up running and Kuldip 
gave him a thrust with the spear head 
of his lathi in the forearm. Thereupon 
the appellants: went home with the buffalo 
and Ram Bodhan was carried home by his 
relatives and by prosecution witness Ram 
Parsan Ojha. That was the story put for- 
ward by Awadh Bihariin his first informa- 
tion to the Police. 

At or about the same time that Awadh 
Bihari lodged his information, the appel- 
lants Ram Prasad and Nathuni also ap- 
peared at the thana and laid a counter- 
information to the effect thatat 6 a.m. that 
morning the wife of Ram Prasad had hada 
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quarrel with the wife of Ram Bodhan in a 
rahar field to the east of Ram Prasad’s 
house and that Ram Bodhan, Awadh 
Bihari, and Awadh  Bihari’s brothers 
Mahadeo and Sita Ram and Ram Bodhan’s 
brother Jeo Bodhan, had come to the place 
with lathis and that when Ram Prasad and 
Nathuni interfered to protect Ram Prasad's 
wife, they assaulted Ram Prasad most 
severely, Nathuni was also alleged to have 
been assaulted at the same time. Strange- 
ly how Ram Bodhan and Awadh Bihari 
came by their injuries was neither asked 
nor explained. 

After recording the two informations, 
the Sub-Inspector sent Ram Bodhan, who 
had been brought on a stretcher by Awadh 
Bihari, to the Chapra hospital. He also 
sent Awadh Bihari, Ram Prasad and 
Nathuni to the same place. The Sub- 
Inspector arrived at the place of occurrence 
on the evening of the same day. On the 
following morning he began an investiga- 
tion, but it does not appear that he did 
anything substantial. At 10 a. m. he receiv- 
ed news that Ram Bodhan had died in 
hospital the previous night. But although 
the case had thus assumed a graver aspect 
he did not consider it his duty to make 
any serious investigation and he left the 
village that night. On the 23rd or 24th 
he did not go to the village at all and 
I must express my surprise that in a case 
of this description where there was a com- 
plaint and a counter-complaint and where 
everything depended upon a speedy in- 
vestigation for ascertaining which side was 
telling the truth, the Police took no action 
whatever-for two days. However, on the 
25th November the Sub-Inspector returned 
and took up the investigation in earnest. In . 
the result he decided upon sending up the 
appellants for trial and upon keeping the 
ccunter-case pending till the disposal of 
this case. 

Now the case must be decided upon the 
evidence adduced for the prosecution. The 
defence have called no evidence and have 
as usual run a grave risk in not doing so; 
but it seems hopeless to impress upon those, 
who are accused of serious charges in the 
Sessions Court, thatit is necessary when 
they have a counter case to give some 
substantive evidence in support of it and 
that it is generally most dangerous for 
them to rely on the chance of finding dis- 
crepancies and loopholes in the prosecution 
evidence. However, it is fortunate for the 
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appellants in this case that there are cir- 
cumstances ia the prosecution evidence 
which induce us to hold that the real as- 
sault took place not under a mohua tree 
near the mustard field but near the well 
to the east of Ram Prasad's house as alleged 
by the defence. 

The prosecution witnesses ' are first of 
all a man named Bansi. He states that 
he was going out for a necessary purpose 
early in the morning and he saw the assault. 
On the morning of the 22nd when the 
Sub-Iaspector took up the investigation he 
declined to make any statement whatso- 
ever though pressed todo so. He did not 
show the Sub-Inspector the mohua tree 
where drops of blood were found on the 
25th November by the Sub-Inspector. It 
is strongly contended on behalf of the pro- 
secation that the presence of these two 
blood stains at that place couclusively 
establishes the truth of the prosecution story. 
But the unfortunate part of it is that Bansi 
did not at the earliest moment disclose 
this important piece of evidence before the 
Police. On the contrary the Sub-Inspector 
‘states that Bansi and Awadh Bihari’s 
brother Mahadeo and the appellant Kuldip 
went with the Sub-Inspector to the well 
and there pointed out large patches of 
blood on the ground and that they allowed 
the Sub-[nspectorto take it as admitted 
that the well was the place where the fatal 
assault was committed. In these circum- 
stances it is impossible to accept Bansi’s 
present statement that nothing took place 
at the well and that Ram: Bodhan and 
- Awadh Bihari received their injuries near 
the mahua tree. The distance between the 
two places is not less than 97 paces and 
there can be no ground for contending 
that the places were so close that the Gis- 
crepancy was not considered by Bansi to be 
material. 

The next witness for the prosecution is 
Ram Parsan Ojha. This witness states 
that he also was, going out for a necessary 
purpose and when he was ata distance of 
15 or 16 laggas from Ram Bodhan he saw 
Ram Prasad and Nathuni striking him four 
or five times on his head with their lathis. 
He says that Ram Bodhan spun round on 
receiving the first blow and, that the other 
blows were delivered after he fell. Accord- 
ing to him Awadh Bêhari arrived after 
his father fell and received his injury 
because he remonstrated. : 

The remaining eye-witness is a Rajput 
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named Kali Singh. Now this man states 
that he was coming from his village which 
is to the north of Nautan to fetch some 
labourers whom he wished to employ. He 
also corroborates Ram Parsan; but it is 
evident that he and the other two witnesses 
have attempted in the Sessions Court to 
make a much more definite case against 
Ram Prasad than they did before the 
Police. They now state that they are con- 
fident that Ram Prasad. struck the fatal 
blow; but before the Police they were not 
quite clear that Ram Prasad struck the 
fatal blow and the suggestion then made 
was that Nathuni and Ram Prasad were 
responsible jointly for the injury from 
which Ram Bodhan died. 


In the case of Ram Parsan and Kali 
Singh, the same difficulty arises as to the 
occurrence at the well. They ignore all 
knowledge of any assault at that place. and 
it is clear that they cannot be accepted as 
impartial witnesses who have come for- 
ward to tell the whole truth. Evidence 
has been given that on the 17th November 
Awadh Bihari had impounded two cows be- 
longing to Kuldip and that on the 21st 
October Awadh Bihari’s brother Sitaram 
had impounded another cow belonging to 
Kuldip. An attempt was made to show 
that the poundkeeper was perjuring him- 
self, but I do not think that attempt has 
succeeded. In my opinion the learned 
Judge was right in accepting the allega- 
tion that the feelings between the parties 
had been strained for some time and that 
shortly before the occurrence Awadh 
Bihari’s family had twice seized Kuldip’s 
cattle and impounded them. That, how- 
ever, was not the immediate motive for 
the occurrence of the 21st November. 


The question then is whether we are to 
accept the story told by Ram Prasad in the 
counter-information. It is obvious that 
there was no delay in putting forward 
this story, and, reading’ the account, it 
seems to meto be a much more natural one 
than that told by Awadh Bihari himself 
and to be more consistent with the cir- 
cumstances proved in this case. The al- 
legation is that 2} yearsago Ram Prasad 
was suspected ofan intrigue with one of 
the daughters of Ram Bodhan in consequ- 
ence of which he had to go away to Calcutta, 
He had returned from Calcutta three 
months before the occurrence, but the 
old feud was still continuing and on, the 
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morning in question a sudden quarrel 
broke ous between the wife of Ram Bodhan 
and the wife of Ram Prasad. I do not 
think a story of this kind would have 
been easily invented having regard to the 
fact that the appellants are Brahmins by 
caste. Awadh Bihari himself and as the 
other prosecution witnesses stoutly deny 
that Awadh Bihari had a sister called 
Sudama and that any such intrigue was 
ever suspected. He maintains that he had 
two sisters both of whom died 8 or 10 years 
before the occurrence. The concoction of 
a story of this kind requires time and as 
there was no delay at all in going to the 
Police, I think on the whole that it furnishes 
a better explanation for the assault than 
that put forward by the prosecution. That 
being so, the question is whether the blood 
patches near the well were the result of a 
fight as alleged by the defence. On this 
point we have the fact that Ram Prasad had 
no less than 11 injuries, 3 of which were 
lacerated wounds. His nose appears to 
have been very severely damaged and the 
other two lacerated wounds must have 
also bled considerably. Nathuni had three 
injuries, one of which was a lacerated 
wound, and although it had been contend- 
ed by the Crown that the above injuries 
were not sufficient to cause copious bleed- 
ing, I think the evidence establishes that 
the blood marks at the well were due to 
Ram Prasad’s and Nathuni’s injuries. 

On the other hand itis in evidence that 
Ram Prasad died ofa fracture of the skull 
and that there was no external wound from 
which any blood could have flowed. The 
only injury on his side from which blood 
could have come was Awadh Bihari’s 
which was a trifling one and which certain- 
ly could not have produced the copious 
patches which the Sub-Inspector found 
near the well. On the 25th November two 
small spots of blood under the mahua tree 
were pointed out to the Sub-Inspector, 
They were about the size ofa 4 anna bit 
each and the earth was scraped up and 
sent to the Chemical Examiner and the 
report is that they were caused by human 
blood. But it has to be remembered that 
on the 22nd November when the Sub: 
Inspector first came to the village Bansi 
did not point either the place or the marks 
to him and in the circumstances the sug- 
gestion that the blood was subsequently 
put there for the purpose of creating eyi- 
dence should, I think, be accepted. There. 
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fore we have now the position that while. 
the account given by the defence has much 
to support it, the evidence for the prosecu-. 
tion is so deficient that it cannot be safely 
accepted for the purpose of convicting the 
appellants. Ifthe prosecution case is sub- 
stantially true, then they have only them- 
selves to thank for its failure. 


In this connection 1 think it necessary to 
point out that it was the duty of the Com- 
mitting Magistrate to make some investiga- 
tion into the truth of their story before he 
committed the appellants to the Sessions 
Court. It is not sufficient for Committing 
Magistrates to say that a prima facie case 
has been made out and thus to relieve them- 
selves of further responsibility. If the 


Police ‘did not send up all the material 


witnesses, it was the Committing Magis- 
trate’s duty to examine them himself in 
order to determine which side was speaking 
the truth. Here two clear cut cases were 
put forward by the respective sides, and 
from the Police diaries we find that there 
were apparently independent witnesses to 
support the account given by the appellants 
and the learned Magistrate might with very. 
little trouble have reached the conclusion 
that it was advisable to try the counter- 
case first and to keep the present case pend- 
ing. If that procedure had been adopted, 
the appellants would either have been dis- 
charged or committed for trial with all 
the material evidence at the service of the 
Sessions Court. 

Therefore, in these circumstances ‘being 
unable to say that the case put by the pro- 
secution is a true account of the manner in 
which Ram Bodhan came by his injuries I 
think there must be an acquittal. 


The learned Judge has set out the various 
submissions made to him at great length, 
but he has not met them by an adequate 
discussion of the evidence nor referred to. 
the discrepancies between the depositions — 
and the statements before. the Police, nor 
has he considered the question whether hav- 
ing suppressed a material part of the pro-. 
secution story the eye-witnesses on whem he 
relies can be trusted in respect of the 
assault upon Ram Bodhan. He thinks, and 
evidently the assessors also think so, that 
the assault took placein both places. But 
of this there is no @vidence at all and we 
cannot proceed upon mere conjecture. 

The result, therefore,is that the convic- 
tioas and the-sentenees will be set aside and 
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the appellants will be acquitted and set at 
liberty. ` l l 

Jwala Prasad; J.—I agree. - 

Z. K. Convictions set aside. 





MADRAS HIGH COURT. 
URIMINAL MiISCÊLLANEOUS Paritron No. 735 
f or 1924, 

December 19, 1924. . 
- Present :—Sir Victor Murray Coutts- 
Trotter, Kr., Chief Justice, and 
= Mr. Justice Srinivasa Iyengar. 
M, SANYASAYYA NAIDU AND OTHERS— 
Accusep Nos. 5, 2 AND 3—RESPONDENTS. 
i RN f . versus f . 
Tue PUBLIC PROSECUTOR- -PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 497— 
Bail—Jurisdiction of .Court to order re-arrest of 
accused—Principles governing grant of bail. 

Under sub-s. (5) of s. 497 of the Cr. P. C. a Court 
has ample jurisdiction in the exercise of its discre- 
tion to order the re-arrest of any person out on’ bail, 
if it feels that the circumstances warrant or demand 
such a course. [p. 665, col. 2.] ; 

On an application for bail, the Court is not called 
upon to conduct a preliminary trial of the case and 
consider the probability of the accused's guilt or in- 
nocence. It would be entirely exceeding its function 
if it did that in any detail;, but it may incidentally 
have to look at the weight of the evidence against the 
accused as a necessary part of its proper function, 
that is, to enquire whether the giving of the bail as 
opposed to the arrest of the accused might lead toa 
real danger of his absconding and not appearing, to 
take his trial or whether there is any real reason to 
suppose that he is likely to tamper with the witnesses 
who would be called against him. [p. 665, col. ?; p. 666, 


col. 1.] ' : 
Petition praying that for the reasons 


stated therein in the affidavit filed there- 
with the High: Court will be pleased to 
revoke the bail granted to the respondents 
herein by the order cf this Court, dated the 
15th Decémber 1924, and made in Criminal 
Miscellaneous Petition No.722 of 1924 and 
remand them to custody pending their 
trial in Sessions Case No. 41 of 1924 on the 
file of the Court of Session of the Vizaga- 
patam Division.- . 

Mr. K. S. Krishnaswami Iyengar, for the 
Accused. . 

The Public Prosecutor, for the Crown. 


. JUDGMENT. 4 
Coutts-Trotter, C. J.-.In this case 
five persons were charged with the attempt- 
ed murder of the Sub-Collector. The 
accused applied for bail and ultimately i 
bail was geants1° on the information then 


t 
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before him by my learned brother in this 


. Court. It was first argued that under the 


Code there was no power inherent in this 
Court to revise any such grant of bail, I 
have never been able to see the difficulty, 
Section 497 (1) of the Cr. P.eC. runs as 
follows :~ 

“When any person accused of any non- 
bailable offence is arrested or detained with- 
out warrant by an officer-in-charge of a 
Police Station, or appears or is brought 
before a Court, he may be released on bail.” 

That is what happened here. By sub-g, 
(5) of that section the Courts therein de- 
scribed “may cause any person who has been 
released under this section to be arrested 
and may commit him to custody.” In the 
face of that, the argument that there is no 
power in this Court, whatever change of 
circumstances may be proved before it, to 
revise theorder granting bail seems to be 
absolutely untenable. I hold that we have 
ample jurisdiction to exercise our discre- 
tion and order the re-arrest of any person 
out on bail, if we feel the circumstances 
warrant or demand such a course. 

In this case we are concerned’ with three 
men; one is the 5th accused about whom 
most of the argument has been addressed 
to us. He is a retired Inspector of Police 
and he is alleged to have taken part’ in 
this very serious offence of attempted mur- 
der. The 8rd accused is his son-in-law, 
also aman in an important position which 
he has forfeited; he was in the position of 
village Munsif. The 2nd decused is the 
son of the 5th and, in the absence of any- 
thing brought to our notice, wé think that 
on the security which has been ordered 
he may be allowed to be at liberty till thé 

rial, 

The principles which’ govern the granting 
of bail, I think, are not really doubtful 
The Courtis not called upon to conduct: 
a preliminary trial of the-case and consider 
the probability of the accused's guilt or in- 
nocence. It would be entirely exceeding 
its function, ifit did thatin any detail 
but it may incidentally lave to look at: 
the weight of the evidence againët the 
accused as a necessary part of what I con- 
ceive to be its proper function, that is, -to 
-enquire whether the giving of the bail as 
opposed to the arrest of the accused might 
lead to a real danger of his absconding 
and not appearing to take his trial or 
whether there is any real reason to 
suppose that he is likely to tamper 
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with the witnesses who would be called 
against him. In this case much has been 
said onthe latter ground and it is sug- 
gested that a retired Police Inspector 
and a deposed village Munsif are people 
who would be in astrong position to in- 
fluence witnesses and make them resile 
from their testimony. Ido not wish to 
put iton that ground; I think it is safer 
to put it on this ground that here are two 
men of importance in their own walk of 
life charged with a very serious offence and 
that it is more than possible that they may 
take advantage of a release on bail to ab- 
scond and fail to take their trial. It is not 
to be overlooked that the hardship to which 
they are subject which, of course, is a matter 
which should weigh very greatly with any 
Court considering a question of this kind 
is not a very great one because their 
trial is fixed to take place not later than 
the 5th of January 1925. Had it beena 
question of waiting in jail for months 
pending the trial, speaking for myself, I 
might have come to a different conclusion 
but this is a short time, and I understand 
that the prisoners are given every oppor- 
tunity in the prisons of this country, as 
they arein prisons in England, of seeing 
legal advisers, giving them full instructions 
and consulting them. In any case I should 
like to say that I trust the Jail Authorities 
in this case will give these prisoners the 
fullest opportunity and the fullest latitude 
to take any legal advise they may require. 
On the grounds I have given, I think this 
is a case where good cause has been shown 
for not allowing these men to be on bail, 
for a very short time must elapse between 
now and their trial. 

The order will be that they bè arrested. 
The bail bonds with regard to the 3rd 
and the 5th accused, if executed, will be 
cancelled. 

With regard to the 2nd accused the order 
will stand and I think one may not inappro- 
priately remark that the 2nd accused will 
have ample facilities for being in constant 
>- communication with the 5th accused. 
Srinivasa Iyengar, J.—I agree. 
v.n.v. 38 Bail order revoked in part, 

Z. K. 
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MADRAS HIGH COURT. 

CRIMINAL Reviston Case No, 639 or 1924. 

April 24, 1925. 

Present:—Mr. Justice Krishnan. 
RAMALINGA IYER—COMPLAINANT— 
PETITIONER 
VETSUS 
BUDDA VARADARAJULU IYER AND 
OTHERS—ÅCCUSED——RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 848 
—Composition of offence, what is—Agreement to refer 
to arbitration, whether amounts to composition—Com- 
promise of civil and criminal cases, difference between. 

The compounding of an offence supposes an agree- 
ment by which the parties have settled their differ- 
ences and in the more usual acceptation ofthe term 
implies that the prosecutor has received some con- 
sideration or gratification for dropping the prosecu- 
tion. Atany rate the arrangement must be one by 
which the parties have settled their differences and 
not a mere arrangement to settle the disputes in 
future as the result of some action either by them- 
selves or by the arbitrators and some decision arrived 
at by themselves or by third parties. [p. 667, col. 2.] 

The mere signing of an agreement to refer the 
subject-matter of certain criminal proceedings to 
arbitration does not amount to a composition of the 
offence under s. 345, Cr. P. C., and -does not oust 
the jurisdiction of the Magistrate to try the case. 
[p. 667, col. 1] 

A muchilika is only one step towards the composi- 
tion of the offence between the parties. It is only if 
the muchilika is carried out and according to its, 
terms an award is arrived at, that there would bea 
complete composition in the case. Till that is done, 
the mere agreement or muchilika is only a prelimi- 
nary step towards composition and not the composition 
itself. [p. 667, col. 1.] j 

|“ Oriminal cases do not stand on the same footing as 

civil cases in the matter of settlement. A criminal 
case is nota matter between parties as a civil case 
is. A Magistrate is not bound to recognize a refer- 
ence to arbitration and wait for the arbitrators to 
make the award though it will be reasonable to do 
so. If he does not choose to wait he will not be 
doing anything illegal. But if he chooses to wait 
and then there isan award, that award may amount 
to a compounding of the offence in question and if it 
is an offence compoundable under s. 345, effect will be 
given to such compounding, But till the actual com- 
pounding takes place the Magistrate isnot bound at 
all to stay his hands but may go on with the trial 
of the case. [p. 667, col. 2.] ; 

Murray v. Queen-Empress, 21 C. 103; 10 Ind. Dec, 
(N. 8.) 701, relied upon. 

Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying the High Court to revise 
an order of the Court of the Sub-Divisional 
First Class Magistrate, Salem, in Calendar 
Case No. 30 of 1924, dated the 30th June 
1924. > y l 

Mr. N.C. Vijiaraghavachariar, for the 
Petitioner. : 

Mr. Salem Ramasami Iyer, for the Re- 
spondents. 


ORDER,.—In this case a complaint was 
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filed by “one Ramalingier who is the peti- 
tioner before me against a number of accus- 
ed for defamation and the case was tried by 
the Sub-Divisional Magistrate of. Salem. 
After the charge had been framed in the 
case against the accused, the Magistrate 
dismissed the complaint on the ground that 
the offence had been compounded. It is 
contended before me that the Magistrate 
was in error in thinking that there was any 
completed composition of the offence in the 
case. What happened was that some media- 
tors advising the parties induced them to 
enter intoa muchilika. The terms of the 
agreement are set out by the Magistrate in 
: his order. It says “we agree that you, the 
panchayatdars should inquire into all our 
disputes, namely, (1) theone in O. S. No. 53 
of 1923 on the file of the Second Additional 
District Munsif, Salem, (2) the one in O.S. No. 
211 of 1922 onthefileof. the Principal District 
Munsif, Salem and (3) the one in O. CO. No. 
30 of 1924 on the file of the Sub-Divisional 
Magistrate, Salem” that is this case. The 
arbitrators are asked to make inquiries in 
regard to these cases and pass a decision 
within 15 days. No doubt this muchilika is 
signed by both the parties. Asa matter of 
fact no arbitration took place in accordance 
with it and no award has been passed by 
the arbitrators. But it was argued before 
the Sub-Divisional Magistrate that the very 
signing of the muchilika amounted to a 
composition of the offence under s. 500, 
Indian Penal Code, which was being tried 
by him and that his jurisdiction was ousted 
and that he was bound to act under s. 345, 
Or. P. C., and pass an order of dismissal. 16 
seems to me that the Sub-Divisional Magis- 
trate has taken wrong view of the position 
altogether in accepting that argument. 
The muchilika was only one step towards 
the composition of the offence between the 
parties, It is only if the muchilika is carri- 
ed out and according to its terms an award 
is arrived at that there will be complete 
composition in the case. Till that is done, 
the mefe agreement or muchilika is only, as 
has been argued before the lower Court, a 
preliminary step- towards composition and 
not the composition itself. There is noth- 
ing whatsoever in the muchilika to show 
that the parties intended that the mere 
signing of it was to have tlre effect of com- 
_ pounding the offence. They expected the 
arbitrators to actand to make an award in 
15 days and on that award being made no 
` doubt thecriminal case will he treated as 
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compounded; but till that is done, I can- 
not see how the case can be treated as 
compounded at all. As put by Mr. Justice 
Trevelyan in Murray v. Queen-Empress (1), 
“the compounding of an offence supposes 
an arrangement by which theeparties have 
settled their differences and in the more 
usual acceptance of the term implies that 
the prosecutor has received some considera- 
tion or’ gratification for dropping the 
prosecution.” At any rate the arrangement 
must be one by which the parties have 
settled their differences and not a mere 
arrangement to settle the disputes in 
future as the result of some action either 
by themselves or by the arbitrators and 
some decision arrived at by themselves or 
by third parties. In this casé till action is 
taken by the arbitrators and some decision 
is arrived at by them it is not possible 
to hold that the parties settled their 
differences. There isno question here of 
two tribunals carrying on the trial of the 
same case at the same time. The Magis- 
trate had granted an adjournment for 
15 days and he was not going on with 
the case. If within that time the award 
had been passed, no doubt there would 
have been a proper composition, of the 
case but no such award having been passed 
the arbitration failed and there was 
nothing more to be done than for the 
Magistrate to go on with the case. It must 
be remembered that criminal cases do not 
stand on the same footing as civil cases in 
the matter of settlement. A criminal case 
is nota matter between parties as a civil 
case is. ltseems to me that a Magistrate 
is not bound to recognise a reference to 
arbitration and wait for the arbitrators to 
make the award though it will be reason- 
able to do so. If he does not choose to wait 
he will not be doinganything illegal, But 
if he chooses to wait and then there is an 
award, that award may amount, to a com- 
pounding of the offence in question and 
if itis an offence compdundable under s, 
345 effect will be given to such compound- 
ing. But till the actual compounding 
takes place the Magistrate is not bound at 
all to stay his hands butmay go on with the 
trial of the case himself. In the present 
case. asI have said already, there is nothing 
in the muchilika to show that the mere 
giving of the muchilika was to be treated 
as compounding the offence. In these cir- 
cumstances I must set aside the order of 

(1) 21 Q. 103; 10 Ind. Des. (x. 8.) 701, 
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the Magistrate and direct him to take the 

. case on to his file and go on with the trial 

| of the case from where he left it off and 
. complete it without further delay. f 

V. N. V. ; 


s. D. m Order set aside. 


LAHORE HIGH':COURT. 
CRIMINAL Revisios No. 289 oF 1925. 

i June 15, 1925. 
Present:—Mr. Justicé Broadway. 
Mehr NUR MOHAMMAD— COMPLAINANT 
b. —PETITIONER 

versus 


NUR MUHAMMAD AND OTHERS—A.CCUSED— ` 


RESPONDENTS. 
- Criminal Procedure Code (Act V of 1898), s. 489— 
- Acquittal, revision against—High Court, interference 


by. | 
The , High Conrt will not interfere with orders of 
acquittal in the exercise of its revisional jurisdiction, 

` yniess there are very special circumstances calling for 


interference. 
| Sergeant Saunderson v. Mr. Wilson, 10 P. R. 1900 
- Cr. and Emperor v. Achhar Singh, 81 Ind. Cas. 547; 5 
' I. 16; 25 Or. L. J. 931; (1924) A. I. R. (L.) 451, referred 


to. : : 
Criminal:revision from an order of the 


putes Multan, dated the 22nd October 
1924, < 

Mr. Abdul Aziz, for the Petitioner. 
“Dr. Nand Lal, for the Respondents. 

:  JUDGMENT.—This is a petition under 
| g, 439 of the Cr. P. C. in which I am asked 
. by the petitioner toset aside an order of 
. the learned Sessions Judge of the Multan 

Division acquitting «the respondents of 
charges under ss. 302, 307, 148, Indian 
Penal Code. 

1 have been taken through this judgment 
by Mr. Abdul Aziz for the petitioner and 
Dr. Nand Lal for the respondents, and have 
come tothe conclusion that this petition 
must be dismissed. 

The judgment shows that the learned 
Sessions Judge has considered carefully 
all the questions arising in the case. After 
| giving due weight to .all the evidence on 

| the record he has come to the conclusion 
' that the story for the prosecution was not 
trae but-that the correct version.was that 
-` given by the respondents and he has fur- 
. ther come to the conclusion that in using 
a gun Nur Mohammed Hiraj was acting in 

< self defence. There can be no doubt,. in 
. my opinion, that. on the findings arrived 
: at, the conclusions are correct.* Further it 
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Court will not interfere with-orders of 
acquittal in the exercise of revisional juris- 
diction unless there are very. special circum; 
stances calling for interference. In this 
connection reference. may. be made to 
Sergeant Saunderson v. Mr. Wilson (1) and 
Emperor v..Achhar Singh (2). o 

After giving due weight to Mr. Abdul 
Aziz’s arguments Iam unable to see any 
special circumstances which would warrant 
my departing from the established prac-. 
tice of this Court in such matters. I, there- 
fore, dismiss this petition. f 
. N. E. Petition dismissed. . 


(1) 10 P. R. 1900 Cr. ; 
(2) 81 Ind. Oas. 547; 5 L. 16; 25 Cr. L. J. 931; 1924) 


A. IR. (L.) 451. 


MADRAS HIGH COURT. 
CRIMINAL Revision Cass No. 756 oF 1924. 
' (CRIMINAL Revision Petition No. 683 oF 
1924.) 
l April 24, 1925. 
Present:—Mr. Justice Krishnan. 
NARAYAN REDDY AND oTHers—ACcUsED 
- PETITIONERS 
| versus . 
ENUMULA BOJAMMA— COMPLAINANT 
; —RESPONDENT. . ; 
Criminal Procedure Code (Act V of 1898), s. 350— 
“De novo trial,” meaning and object of. - i 
„A de novo trial means a new trial from the very . 
beginning of the case. The object of granting a de 
novo trial is to enable the Magistrate who hears the 
case to see the way in which the witnesses give. 
evidence before him, to mark their demeanour, and 
thereby to be ina position to judge of their credibil- 
ity. ‘That object is lost if the witnesses are not 
examined again but are only allowed to be cross- 
examined by the accused. Such a course is not in 
accordance with the provisions of s. 350, Or. P. ©. , 
nin Yin v. Than Pe, 44 Ind, Cas. .337;9 L. B. R. 
92; 19 Cr. L. J. 321; 11 Bur. L. T. 58 and Sobh Nath 
Singh v. Emperor, 12 O. W. N. 138; 6 Cr. L. J. 431, 
relied upon. ae 
Even if no objection is taken to the course of 
merely allowing the witnesses to. be cross-examined 
further, still the trial is vitiated. ' 
.Sobh Nath Singh v. Emperor, 12 0. W.N. 138; 6° 
Cr. L. J. 431, relied upon. -. > . 
Petition, under ss. 435 and 439 of the Cr, 
P. C., 1898, praying the High Court to revise 
the judgment of the Court of the Sub-Divi- 
sional Magistrate of Dharmavaram, in Gri- 
minal Appéal No. 20 of 1924, preferred 
against the judgement of the Court of the 
Stationary Sub-Magistrate, Kadiri; in C. C. 


- No. 141 of 1424. 


"$ 


Messrs, Imamuddin and Rafiuddin, for 


"has been repeatedly laid down that this, : the Petitioners. .. 


+ 


i 
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The Public Prosecutor, for the Crown. 

ORDER.—In this case an unfortunate 
error has crept in the procedure which. has 
- vitiated the trial. It resulted from the too 
frequent transfers.of the Magistrates con- 
cerned in this case. The First Magistrate 


that tried the case framed the charge when he 


was transferred. When another Magistrate 
-took up the case, an application was made 
‘to that Magistrate to order a trial de. novo 
under s. 350, proviso (a) and that Magis- 
trate ordered a dé novo trial accordingly. 
But, before the trial began, that Magistrate 
was also transferred, anda Third Magistrate, 
a new man, was appointed as the Sub-Magis- 
trate of the place when he took up the 
case for trial, his attention was drawn to 
the order passed by his predecessor grant- 
ing ade novo trial; but instead of grant- 
ing a de novo trial, what he did was merely 
` to re-call the prosecution witnesses and give 
leave to the accused's Vakil to cross-examine 
those witnesses, This is not the meaning 
of ‘de novo’ trial. De novo trial means a 
new trial from the very beginning of the 
ease. The object of granting a de novo 
trial. is to enable the Magistrate who hears 
the caseto seethe way in which the witnesses 
give evidence before him, to mark their 
demeanour, and. thereby to be ima position 
to judge of their credibility. That object 
is lost if the witnesses are not examined 
again but are-only allowed. to be cross-ex- 
amined by the accused. Such a course is 
not in accordance with the provisions of 
s. 350, and in two cases to which my atten- 
tion has been drawn, -their Lordships have 
set aside the trial and ordered a new trial 
under similar circumstances: see Hnin Yin 
cv. Than Pe (1) and Sobh Nath Singh v. 
Emperor (2). In the latter case their Lord- 
ships of the Calcutta High Court went to 
the length of holding that even if no ob- 
jection was taken to the course adopted of 
merely allowing the witnesses to be cross- 
examined further, still the trial is vitiated. 
Here apparently the accused wanted to have 
the witnesses examined from the very first 
but that was not allowed by the Magistrate. 
This error in the procedure has vitiated 
the trial. I am, therefore, constrained to 


set aside the convictions of the accused in’ 


this case and direct them to be‘re-tried for 
the offences charged. against them. 


(1) 44 Ind. Gas 337; . B: R. 92; 19 Or. L. J. 321; 
11 Bur. L. ‘TL. 58. 


T. 5 
(2) 12 OY W. N. 138; 6 Or. L. J. 491, 


RENT v. RENT. 


. tion to a Magistrate under s. 488, Or. P. © 
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The papers will be sent to the Suey 
Sub-Magistrate, Kadiri, for re-trial of the 
case. 


vV N, V. Re-trial ordered. 





MADRAS HIGH COURT. 
CrimINAL Revision Case No. 98 or 1925. 
_(Criminat Revision Perirrion No. 90 
oF 1925.) 
March 27, 1925. 
Present:—Mr. Justice Devadoss. 
Me. E. O. KENT— PETITIONER 
` VETSUS : : 
Mrs. E. E. L. KENT—Responpent. 
Criminal: Procedure Code (Act V of 1898), s. 488— 
Maintenance of wives and children—-Rs. 100, whether 
‘can be awarded to each wife and child—“In the 
whole,” meaning of—Alimony, grant of, by English 


Court, whether ousts jurisdiction of Magistrate under 


s. 488. 

Under s. 488, Or. P. G., every wife and every 
legitimate child and every illegitimate child .can be 
awarded upto Rs. 100 provided the husband or the 
father has the means to pay the amount. The words 
“Rs. 100 in the whole” in the section do not mean 
that a Magistrate cannot award more than Rs. 100 in 
all for the support‘of the wife and the children what- 
ever their number. What the words mean is that 
only a sum of money not exceeding Rs. 100 should be 
ordered to be paid and no other payment either in 
the shape of fees or medical expenses, ete., should be 
ordered to be paid. [p. 671, cols. 1 & 2.4 

All that has to be proved in order to sive jurisdic- 
a is that the 
child is unable to maintain itself and that the father 
neglected or refused to maintain it, and in the case of 
the wife that the husband refused or neglected to 
maintain her. Even a grown up child, if unable to 
maintain itself, is entitled to get maintenance from 
the father if he has the means. [p. 671, col. 2:] 

Inve Parathy Valappil Moiddeen, 21 Ind, Cas. 469; 
25 M. L. J. 355; 14 M. L. T. 223; (1913) M. W. N. 997, 
14 Cr. L. J. 597 and In the matter of the petition of 
W. B. Todd, 5 N- W. P. H. O. R. 237, followed. - 

That there has been no neglect to maintain the wife 
and children is a question of fact. But a-mere offer 
to maintain is not sufficient. [ibid.] 

The existence of an order for alimony by the’ Eng- 
lish Divorce Court is not sufficient to oust the juris- 
diction of a Magistrate under s. 488, Or. P. O., ‘since 
a mere order for maintenance is. not equivalent to 
maintaining’ the wife. [p. 672, col. 1.] 

Petition, under ss. 435 and 439 of the 
Cr. P. O., "1898, praying the High Court to 
revise an order of the Court of 1 the District 
Magistrate, Civil and Military Station, 
Bangalore, in Mis. ©. C. No. 18 of ' 1924. 

Mr. Mockett, for the Petitioner. 

The Public Prosecutor and Mr. Thornton, 
for the Respondents, 

ORDER.—This is an application | to 
revise the order of the District Magistrate; 
Civil and Military Station, Bangalore 


directing the petitioner to pay Rs. 300 a 


j 
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month under s. 488 of the Cr. P. C. The 
petitioner is a well-to-do planter who 
neglected to maintain his wife and two 
children, The wife made an application 
to the District Magistrate and he has 
passed ‘the order which is sought to be 
revised. . 

The first contention on behalf of the 
_ petitioner is that under s. 488 the Magis- 

trate has jurisdiction to award only Rs. 100 
“in all for the support of the wife and the 
children. Mr. Mockeit who appears for 
the petitioner relies upon the words ‘‘Rs.100 
in-the whole” and argues that the Magis- 
. trate cannot award more than Rs. 100 in 
all for the support of the wife and the 
children and that the award by the Magis- 
traté of Rs. 300, Rs. 100 for the wife and 
Rs. 100 for each of the children is ultra 
vires. Clause (1) of s. 488-reads as follows: — 

“Tf any person having sufficient means 
neglects or refuses to maintain his wife 
or his legitimate or illegitimate child unable 
to maintain itself, the District Magistrate, 
etc., may, on proof of such neglect or re- 
fusal, order such person to make a monthly 
allowance for the maintenance of his wife 
or such child, at such monthly rate, not 
exceeding one hundred rupees in the 
whole, as such Magistrate thinks fit.” 

To contend that when a woman makes an 
application for herself and for her children 
she could only be given Rs, 100 for the 
maintenance of herself and of her children 
whatever be their number, is opposed to 
the clear wording of the section. If the 
petitioner’s construction of the section is 
correct, it would amount to this; ifa per- 
son hasan illegitimate child and an ap- 
plication is made under this section and 
Rs. 100 is awarded to that child’ and if 
that person afterwards refuses to maintain 
his wife and his legitimate children, the 
wife and the legitimate children would 
have no remedy against him, for the sum 
of Rs. 100 has already been awarded for 
the support of the illegitimate child, and 
no further order can be made on behalf 
of the wife and legitimate. children as no 
Magistrate can award more than Rs. 100 
for all the persons whom he is bound to 
maintain. f 

This section was enacted to suit Indian 
conditions. A Muhammadan can legally 
marry four wives, atthe same time sup- 
posing he neglects or refuses to maintain 
one wife and her children and supposing 
she obtains an order under this section 
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and gets Rs. 100 and ifhe afterwards re- 
fuses or neglects to maintain any of the 
other wives and children they would be 
helpless, and if he refuses to maintain all 
the four wives at the same time, isit to 
be said that the section requires that all 
the four wives should apply by a joint 
petition for payment of maintenance to 
them and their children. Supposing a 
European has legitimate children by a 
deceased wife, and children by a living 
wife and also illegitimate children, suppos- 
ing the illegitimate children obtain an 
order for their maintenance and the Magis- 
trate directs the payment of Rs. 100 for 
their maintenance and if the man after 
sometime refuses to maintain his legiti- 
mate children by the deceased wife, are 
they to be without any remedy? And 
still further, ifhe refuses to maintain his 
wife and legitimate children are they to be 
without any remedy? I think the conten- 
tion that a person can only be ordered to 
pay Rs. 100 for the support of his illegiti- 
mate children, for the support of the living 
wife and her children is, on the face of it, _ 
an untenable one. 

Mr. Mockett relied upon the summary 
jurisdiction of Magistrate's Act, 58 & 59 
Vict. Chap. 39, 8.5, el. (c) and contended. 
that the sum awardable under that section 
was forthe maintenance of the wife and 
the children with her, and.a Magistrate 
has no power to award more than £2 a 
week. Section 5, cl. (e), gives the Court 
of summary jurisdiction power to make 
an order among other things for the legal 
custody of the children under 16 years of 
age, and an order for the maintenance 
under cl. (c) which is as follows:—“A pro- 
vision that the: husband shall pay to the 
applicant personally, or for her use, to any 
officer of the,Court or third person on 
her behalf, such weekly sum not exceed- 
ing £2 asthe Court shall, having regard 
to the means both of the husband and the 
wife, consider’ reasonable.” There is no 
provision in this section for the payment 
of any amount for the maintenance of any 
child unable to maintain itself. But the 
Justices in considering what amount should 
be awarded to the wife may take into 
consideration what would be required for 
the maintenance of the child or children 
in the custody of the wife. The maximum 
is fixed at £2 a week asthe object of the 
Act is to give relief to the wife. There 
are other enactments like the Bastardy Act 


(90 I, ©. 1928) 


and the Poor Law Act under which a 
father could be made to pay maintenance 
for his illegitimate and legitimate child- 
ren. 

The case of Hill v. Hall (1) does not 
help the petitioner. Sir Francis Jeune, 
President of the Probate Division observes 
as follows at page 142*: “ Therefore, the 
whole sum ordered is to be paid to the ap- 
plicant personally. There is in the Act 
no express power to order that sums shall 
be paid for children, even the children of 
his (the husband’s) own marriage. But, in 
considering what amount should be ordered 
to be paid by the husband, if the Justices 
were right in taking into account the ex- 
penses of maintaining any child or child- 
ren of the marriage, they would be equally 
justified in taking into account the ex- 
penses in respect of children whom the 
husband, under the Poor Law at any rate, 
was legally liable to maintain, and they 
were right in ordering such amount to be 
paid—as only it could be paid—to the 
wife.” 58 & 59, Vict. Chap. 39 was spe- 
cially enacted for giving speedy relief to 
married women who on account of deser- 
tion or neglect on the part of their hus- 
bands to maintain them, have to seek 
speedy remedy for provision for maintain- 
ing themselves. That Act is not similar 
to s, 488 which specially provides for the 
maintenance of “ wife and child legitimate 
or illegitimate, which is unable to maintain 
itself,” 

In considering what amount should be 
paid for the wife it need not be taken 
into consideration whether she has chil- 
dren to be maintained ornot. The position 
of the husband and his means and the 
position of the wife alone should be con- 


sidered. In the case of each child the’ 
needs of the child should be considered.’ 


The words “in the whole’ mean that only 
a sum of money not exceeding Rs. 100 
should be ordered to be paid and no 
other payment either in the shape of 
fees. or medical expenses, etc., should be 
ordered to be paid; nor can the Magistrate 
order the husband to provide a house for 
the wife. It isto prevent the Magistrate 
making an order that the husband should 
pay so much for the schooling of the child- 
ren, or so much for clothing or so much 
for medical expenses and sò on, that the 
Y E 140; 71 L. J. P. 81; ae P. 344; 50 W. 
86 L. T. 597; 18 T. L. R. 393. 
Paer of (1902) P.~ [Ba] 


R. 4 
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words “in the whole” have been put into 
the section. The Magistrate can only order 
one sum not exeeeding Rs. 100 to be paid 
for the wife and for each of the children 
unable to maintain itself, 

The section speaks of “‘ wife or his legi- 
timate or illegitimate child "#and does not 
speak of “wife and child.” The words 
have to be given their plain meaning. To 
construe the words as meaning wife and 
children is opposed to all rules of construc- 
tion, If a man has the luxury of more wives 
than one, his liability to maintain them is 
not lessened thereby. Every wife and every 
legitimate child and every illegitimate 
child could be awarded upto Rs. 100 pro- 
vided the husband or the father has the 
means to pay the amount. 

The contention that s.488 is modelled 
on the linesof 58 & 59 Vict. Chap. 39 
s.5 cannot hold water. Section 488 of the 
Code of 1898 is not a new provision en- 
acted in 1893. The same provision was 
found in the Code of 1882 and the Codes 
of 1875 and 1872 and in Act XXV of 1861, 
s. 316 contained a provision correspond- 
ing to that of s. 488, cl. (1). All that has 
to be proved in order to give jurisdiction 
to a Magistrate under s. 488 is that the 
child is unable to maintain itself and that 
the father neglected or refused to maintain 
it, andin the case of the wife that the 
husband refused or neglected to maintain 
her. Even a grown up child if unable to 
maintain itself, is entitled to get mainten- 
ance from the father if he has the means: 
vide In re Parathy Valappil Moideen (2) 
and In the matter of the petition of W. B. 
Todd (3). 

“The next contention urged by Mr. Mocket 

is that there has been no neglect to pay 
for the maintenance of the wife and chil- 
dren. This is a question of fact and the 
learned Magistrate has found that the peti- 
tioner herein has neglected to maintain 
his wife and children. A mere offer to 
maintain them is not sufficient, and Mr. 
Mockett has admitted that nothing has 
been paid for the maintenance of the wife 
and children for at least some years. There 
is nothing in this contention. 

The third contention raised by Mr. 
Mockett is that there is an order of the 
Probate, Divorce and Admiralty Division 
of the High Court in ert whereby 

2) 21 Ind. Cas. 469; 25 M. L. J. 355; 14 M.L. T, 


a% (1913) M. W. N. $07; wants 597, 
(3) 5N. W. P.H. O 


‘rial for the present purpose. 


“There can 
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the petitioner is directed to pay his wife 
so much alimony per month, and it is 
seriously urged before me thas this order 
ig a bar to an application under s. 488 of 
the Cr. P. ©. It is admitted that the wife 


finds it impossible to execute the order 


for alimony against the petitioner who is 
a planter in the Mysore State. Whether 
the order is executable or not is immate- 
The section 
gives jurisdiction to the Magistrate to 
award maintenance ifhe is satisfied that 
a person has neglected or refused to main- 
tain his wife or child. The existence of 
the order is not sufficient to oust the juris- 


-diction of the Magistrate for a mere order 


for maintenance is not equivalent to main- 
taining the wife; and the order whatever 
may be its force or naturé, cannot take 
away the Magistrate's jurisdiction so long 
as the husband neglects or refuses to main- 
tain the wife. 

Reliance was placed upon Craxton v. Crax- 
ton (4), where Bargrave Deane, J., observed: 
be no desertion in law when a 
suit is pending, once the Divorce Court is 
seized with the matrimonial suit. Justices 
have no right to interfere in the matter. . 
Here the President had actually made an 
order, how then can the justice claim to over- 
ruleit.” In that case an order forjalimony had 
been made by the President of the Probate 
Division and the Justices could not, there- 
fore, pass an order under the Summary 
Jurisdiction Act. That case has no appli- 
cation to the present, for the proceedings 
in the Probate Division do not control the 
jurisdiction of a Magistrate in India. 

As I haye already observed, if it is 
proved to the satisfaction of the Magistrate 
under s. 488 that the husband ‘has neg- 
lected to maintain his wife, the Magistrate 
has jurisdiction to order the husband to 
pay for the maintenance of his wife. In 
this case the order for alimony is unexecut- 
able. Even if held to be executable, Tam 
of opinion that so long as the husband 
does not maintain the wife either by pay- 
ment of alimony or otherwise, the Magis- 


trate’s jurisdiction to order him to pay. 


maintenance is not taken away. 
The case of In re Subbaramakkammah (5) 
does not help the petitioner. In that case 


«a decree for monthly allowance or mainten- 


ance had been obtained in the High Court 
and that decree was in force and the wife 


(4) (1907) 71.5, P. 399; 23 T. L. R. 527. 
(5) 2 Weir 615. 


KËNT V. KEN, 


[90 I. O. 1925] 

could not geta further and separate order 
for maintenance from the Magistrate. The 
case would be diferent if the execution of 
the decree for maintenance had become 
barred or had become unexecutable. This 
was distinctly held so far back as 1872. 
In a case of John Meiselback (6), a Bench 
consisting of Sir Richard Couch, 0. J., and 
Ainslie, J., held that a decision of the Civil 
Court refusing to enforce a contract, or 
agreement against a man for the mainten- 
ance of a woman cannot conclude either 
the woman from applying ora Magistrate 
from making an order under s. 316 of the 
Or. P. C., for the maintenance of their ille- 
gitimate daughter. The learned Chief 
Justice observed: “The proceeding in 
the Civil Court was of a different nature: 
it was founded on an alleged contract, and 
the decision of the Civil Court, even if it 
had not proceeded, as it appears to have 
done, on the law of limitation, would not 
have concluded the woman from applying 
under s. 316:0£ the Or. P. C., for the main- 
tenance of the illegitimate daughter. The 
only question in this case is whether the ` 
matter was so put before the Magistrate 
that he had jurisdiction to make the order 
under s. 316 for the maintenance of the 
illegitimate daughter. She stated in: her 
petition that both she and the daughter 
were starving and required maintenance, 
and sheasked fora sum to be paid for 
maintenance. The Magistrate had power 
to make an order for the maintenance: of 
the daughter.” Under. 316 of Act XXV 


_of 1861 (now s. 488) the only questions 


were whether the child was a child of the 
man and whether he had neglected to 
maintain the child,.and on these facts 
being found, the Magistrate had jurisdic- 


.tion to pass an order even though there 


was a previous contract between the man 
and the woman for payment of mainten- 
ance. i 

Considering the position of the parties, 
the order for payment of Rs. 100 to each 
of the persons wife and two children is 
eminently a just order, 1 dismiss’ the 
petition with costs of the counter-peti- 
tioner.’ | 

Counsel's: fee Rs. 100. 

V.N. V. : cee 

S. D. š Petition dismissed. 

(6) 17 W. R. Or. 49. _ i 


(90 È o. 1998) 
CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DrorEE No. 2673 
or 1922. 

April 24, 1925. 

Present :—-Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

MOHINI MOHAN SAHA CHOWDHURY 
AND OTHERS--PLAINTIFFS—APPELLANTS 
versus 
MEAJAN AND oTHERS—DEFENDANTS—— 
RESPONDENTS, 

Landlord and tenant—Co-sharers—Suit by one co- 
sharer to recover rent of entire holding, maintainabil- 


ity of—Person interested in particular area of holding, 
whether co-sharer, 

A holding cannot be split up or sub-divided with- 
out the consent of the tenant and a tenant has a right 
to insist that his holding should be kept intact in 
the state in which it was first created. There is, 
however, nothing to prevent a co-sharer landlord 
from bringing a suit for the entire rent of the holding 
with a prayer that out of the entire rent decreed he 
may be allowed to recover his share of the rent, 
provided he makes the other co-sharers parties to the 
suit. [p. 673, col. 2; p. 674, col. 1.] 

So far as a tenant is concerned he is liable to pay 
rent for the entire holding to the persons who have 
got the superior interest, although as between them- 
salves the co-sharers are entitled to make a division cf 
area and of the rent. [p. 674, col 2.] 

A person who has got an undivided share in the 
holding as well as a person who has become inter- 
ested in a particular area of the holding are both 
co-sharers in the -holding and are entitled to maintain 
a suit to recover -the entire rent of the holding 
maang the other co-sharers parties to the suit. 

ibid. 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, Backerganj, 
dated the 8th of July 1922, affirming that 
of the Munsif, Second Court at Patualhali, 
dated the 15th of June 1921. 


Babus Shib Chandra Palit and Bha- 
girath Chandra Das, for the Appellants. 

Babu Tratlokya Nath Ghose, for the Re- 
spondents. 


JUDGMENT.—The suit, out of which 
this appeal arises is based upon the 
following facts. There were five plots of 
land which were settled at a consolidated 
jama with the tenant-defendants by the 
pro forma defendants who claimed an 
exclusive title to thelands. The plaintiffs 
thereupon brought a suit against the pro 
forma defendants and the tenant-defendants 
claiming exclusive title to the land and 
for khas possession. The suit was decreed 
in the plaintiffs’ favour in the first Court 
and their title to the lands was declared, 
but their claim for khase possession was 
refused. The pro forma defendants pre- 
ferred an appeal against. that decision; 
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and in the Appellate Court the plaintiffs 
and the pro forma defendants came to a 
compromise under which the plaintiffs got 
three of the plots and the two remaining 
plots remained the property of the pro. 
forma defendants. The tenant-defendants 
were parties in the suit as well asin the 
appeal, but they were not parties to the 
compromise. Under the compromise the 
plaintiffs were to get Rs. 10 per year as 
rent, the entire rent being Rs. 15 for the 
five plots. 

Thereafter the plaintiffs brought a suit 
against the tenants in which they claimed 
rent at Rs. 10 per year on account of the 
three plots in accordance with the com- 
promise above referred to. That suit was 
dismissed as not maintainable on the 
objection of the tenants that the plaintiffs 
were not entitled to a portion of the rent 
and the tenancy could not be sub-divided 
without their consent. P 

The plaintiffs have brought the present 
suit for the entire rent of the jama making 
all the co-sharers parties with the prayer 
that out of the entire rent decreed they 
may be allowed to recover their share of 
the rent at the rate of Rs. 10 per year. 
The Courts below have held that the 
present suit is also not maintainable. So 
the plaintiffs have appealed to this Court, 

It appears that the Courts below have 
not appreciated the scope and the frame 
of the present suit and were led away by 
considerations which did not really arise 
in the present suit. The learned Subs 
ordinate Judge thinks that the effect ofa 
decree in this suit would be splitting up of 
the defendants’ tenancy and this could not 
be done on the authority of the case of 
Ruheemuddy Akun v. Poorno Chunder Roy 
Chuwdhry (1) on which he relies.. That 
case, apparently, has no bearing on the 
present question. There the lands were 
let out by four agreements being thus 
constituted into four different holdings, 
The plaintiffs brought five suits against the 
tenants, thus converting four holdings 
into five, and it was held that this they 
could not do. The principle upon which 
that decision was based is now well- 
settled, that a holding cannot be split up 
or sub-divided without the consent of 
the tenant and a tenant has a right to 
insist that his holding should be kept in- 
tactin the state in whichit was first created, 


(1) 22 W, R, 336, 


The real questionin this case is whether the 
plaintiffs are entitled in the circumstances 
above set forth to maintain this action. 
That.a co-sharer has a right to bring a suit 
for the entire rent by making his co- 
sharers parties to the suit is a question 
which cannot now be discussed being 
settled by several decisions of this Court 
which were" accepted and approved by 
thé Judicial Committee in the case of 
Pramada Nath Roy v. Ramani Kanta Roy 
(2). This is a general right which is 
conferred upon a co-owner irrespective of 
the special provisions of the Bengal 
Tenancy Act. This is.exactly what the 
plaintifis have done in the present case. 
They have brought the suit as co-sharers 
with the pro Forma defendants for the 
éntire rent and prayed that their share 
of rent ‘might be decreed to them, 

This raises a further question whether 
the plaintifis can be.called co-sharers in 
the common sense of the words. The 
learned Vakil for the respondents has 
argued that a co-sharer is a person who 
has .got an undivided share in the entire 
holding’ and a person who has got a 
divided share or the entire interest in a 
definite portion or area of a holding is 
not a person who is a co-sharer. No 
authority has been cited before us in 
support of that proposition. But there is 
an authority in support of the contrary 
view in Ishwar Chunder Dutt v. Ram 
Krishna Dass (8). In that case the Full 
Bench held that a sale of a share in. a 
tenure does not of itself effecta severance 
of the tenure or an apportionment 
of rent, but if the purchaser of a share 
desires to have such an apportionment he 
is entitled to enforce it and in laying down 
this proposition the learned Judges held 
that thére was no difference between a 
case. when a tenure was severed by differ- 
ent portions of its area being sold to 
different persons from that where it is 
sold. to different persons. in undivided 
shares. This decision is an authority for 


the view that a person who has got an. 


undivided share in the holding as well-as 
a person who has become -interested ina 
particular area of the holding i is entitled to 
maintain a suit for apportionment of rent. 


(2) 35 O. 331; 120. W. N. 249: 351 A. 737 CL. 
3. 139; 10 Bom. L. R- 66; 18 M. L. 4. 43; 3 M. L T. 


, 151 @. C.). 
3) 5 O. 902;6 O.L R. 421; 3 Shome L. R. 132; 2 


dad, Dec. (N, 8) 1182, 
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This view is in consonance with common 
sense. So faras the tenants are concerned 
they are liable to pay rent for the entire 
holding to persons who have got the supe- 
rior interest. In the present case, for in- 
stance, it is not denied that the tenants 
are liable to pay.rent to the plaintiffs. As 
between co-sharers themselves there is no 
doubt a division of area and the rent. But 
so far as the tenants are concerned the 
holding is an undivided one and all the 
persons who are interested in the different 
areas comprising the holding. are joint 
landlords in respect of the tenanéy. We 
have been referred to several cases where 
it has been held that a co-sharer is not 
entitled to maintain a suit for his share of 
the rent. without suing for apportionment. 
These cases have no bearing on the facts 
of the present case. 

We are accordingly of opinion that the 
view taken by the Court below is indefensi 
ble and that the appellants are entitled 
to maintain the present suit. In the above 
view this appealis allowed. The decrees 
of the Courts below are set aside and the 
case remitted to the Court of first instance 
for trial on the merits. The-appellants are 
entitled ‘to the costs of this appeal. The 
costs of the Courts below will be at the 
discretion of. the Trial Court, 

Z. K. Appeal allowed, 


OUDH JUDICIAL. COMMIS 
SIONER’S COURT: 
Sreconp Civit APPEAL No. 90 oF 1924. 
August 20, 1925. 

Present :—Mr. Simpson, A. JC, 
JAL KARAN SINGH— PLAINTIFF 
——APPELLANT 
versus 
Musammat UMRAIKUNWAR AND 


OTHERS—DEFENDANTS— RESPONDENTS. 
Hindu Law—Construction of document—Deed con« 
veying full proprietary rights to widow —Hstate 
taken. 
If a deed purports to convey full proprietary rights 


to a Hindu widow it will be construed to convey such ~ 


rights to her unless there is something in the context 
or surrounding circumstances to qualify such a mean- 
ing. lt is not go qualified by the mere fact that the 
transferee is a widow. [p- 675, col. 2.] 

Surajmant v. Rabi Nath Ojha, 25 À. 35l; A; W.N, 
(1903) 66 and Surajmani v, Rabi Nath Ojha, 30 A. 84; 
5 A. L. J. 67;7 6. L. J. 181; 35 LA 17; 120, W.N. 
231 (P. O), referred to, 


Sy dda. 
[90 I. 0. 1925] 
| Second appeal against ‘a decree of the 
- District Judge, Fyzabad, dated the 24th No- 
vember 1923, upholding that of the Sub- 
ordinate J udge, Fyzabad, dated the 14th 
June 1923. 
: Mr. Anant Prasad Nigam, for the Appel- 
ant. 
Mr. A. P. Sen, for Respondents Nos. 1, 5 
and 7 to 9. vo 
JUDGMENT.—This isa second civil 
appeal. The following is the pedigree-- 


PURREN SINGH 





: f ) 
Jaidat Singh= J SR Singh Hubdar Singh 
Musammat 
Umrai Kunwar, aa : 
(defendant Ahbaran Mahadeo Singh, 
No. 1) Singh, . - (defendant 
(defendant No. 9.) 
Baldeo Singh No. 8.) 
(died in lifetime 
| of father). { 


) 
Sripat Singh Jai Karan Singh, 
(plaintiff. 
> 
Ram Bharose 
Singh, 


Pawan Singh, 


- The suit was brought by Jai Karan Singh, 
for a declaration that a mortgage-deed and 
a deed of gift executed by Musammat 
Umrai Kunwar will not be binding after her 
death on the reversioners of her husband. 
The defence was that Musammat Umrai 
‘Kunwar was full owner of the property, 
‘and.did not hold as a Hindu widow. Her 
rights are based upon a deed Ex. A-1, dated 
16th May 1908.- This is: a deed of par- 
tition stamped and registered. The parties 
to ib are Jai Karan Singh, along with 
Musammat Jannu Kunwar, the widow of 
Sripat Singh, as guardian of her two sons 
Bhowani Singh and Ram Bharose Singh, 
making up the: first party. The two sons 
of Jagmohan ‘Singh, Abbaran Singh de- 
fendant No. 8 sia Mahadeo Singh defend- 
ant No. 9 making up the second party, 
and. Musammat, Umrai Kunwar, who js 
described as the wife of Jaidat Singh de- 
ceased; making, up the third party. These 
are all described as co-sharers, and they 
. proceed to divide up the property among 
themselves. Paragraph 11 confers on each of 
them the fullest right of ownership. There 
is nothing in any part of “the document on 
which it is possible to found a distinction 
between theright acquired by Musammat 
Umrai Kunwar and the right acquired by 


Wyre oe er ne 


ame 4 id VE A 2 731 A Eey 
SARBA SUNDARI (BAXT) DASSI v. PANOHANON RAY, 
. Jai Karan Singh himself or any of the male 
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co-sharers. This being so, it is not possible 
to cut down the rights of ‘Musammat Umrai 
Kunwar. The old idea, expressed, for ex- 
ample, in Surajmani v. Rabi Nath Ojha (1), 
has been distinctly disapproved of when 
that case was appealed to th® Privy Coun- 
cilin Surajmani v. Rabi Nath Ojha (2). 
The true doctrine is that ifa deed purports 
to convey full proprietary rights to a 
Hindu widow it will be construed to convey 
full proprietary rights to her, unless there 
is anything in the context or surrounding 
circumstances to qualify such a. meaning. 
It isnot so qualified by the mere fact that 
she is a widow. This being so,. the de- 
cision of the Court of Trial, that ‘plaintiff's 
suit. must be dismissed, which was confirm- 
ed by the First Court of Appeal, is correct, 
and plaintiff's second appeal which is 


now, before me must be dismissed: with 


costs.. 

Z. K. Anoa dismissed. 

- Q) 25 A. 351; A. W. N. (1903) 6 

(2) 30 A. 85; 5A. L.J. 67; 6, L. J. 131; 351. AL 
17; 12 0, W. N. 231 (P. 0). 


CALCUTTA HIGH COURT. 
Crvtu Rue No. 343 op 1925. 
| April 30, 1925. 

Present :—Mr. Justice Cuming. 
SARBA SUNDARI (BAXI) DASSI— 
PETITIONER 
VETSUS 
PANCHANON RAY-—OPPOSITE Parry, 

Civil Procedure Code (Act V of 1908), O. IX, rreh 
5— Absence of petitioner on date of hear ing— Dismissal 
of petition for default--Opposite party not served, 
effect of —Dismissal, whether can be set aside. 

Where a petitioner has failed to appear on the date 
fixed for the hearing of his petition, r. 5 of O. IX of 
the ©. P. C. has no application. The fact that- ‘the 
summons had not been served on the opposite party 
is no ground for setting aside an order of dismissal 
for default passed owing to the absence of the peti- 
tioner on the date of hearing. [p. 676, col. 1.] 


Rule against an order of the Court of the 
Sub-Judge at Assansol, in Re-hearing Case 
No. 60 of 1924 arising out of Mis. J. Case 
No, 30 of 1924. 

Mr. 6. C. Bose (with him Babu Naren- 
dra K. Bose) for Babu Karunamoy Ghose, 
for the Petitioner. 

Babu Joytish Chandra Sarkar, for the 
Opposite Party. ; 


676 

JUDGMENT.—The facts of the case 
-out of which this Rule arises are as follows: 

Tne petitioner obtained a money-decree 
against the apposite party and in execution 
of this decree certain properties belonging 
to the judgment-debtor opposite party were 
_putup to sale and purchased by the peti- 
tioner decree*holder onthe 26th March 1924, 
On the 25th April 1924, the opposite party 
„put in an application under O. XXI, r. 90, 
©. P. O., for setting aside the sale and 
various dates were fixed for the hearing 
of the case the last date fixed was the 
‘21st June 1924. On that date the applicant 
judgment-debtor the opposite party was 
not present and the application was dis- 
-missed for default. On the ligth July 1924 
the judgment-debtor opposite party. put in 
-an application under O. IX, r.4, O. P. 0y 
for setting aside the order of aig tigen. the 
ground apparently being that he was 
unable to be present on account of the 
illness of his mother and of himself. The 
learned Subordinate Judge entirely dis- 
believed the story of his mother’s illness as 
explaining the reason why he could not be 
present and held that he had failed to 
establish sufficient excuse for his absence 
and his application under.O. IX, r. 4, C. P. 
. ©; was rejected. The Court then proceeded 
“to deal with the matter ona ground which 
had not been raised by the judgment-debtor 
himself but apparently was raised by the 
Gourt, namely, that as the summons on the 
‘decree-holder auction-purchaser had been 
returned unserved the Court could not, 
under such circumstances, dismiss’ the 
application but that it should have dealt 
with the matter under O. IX, r. 5, O. P. O, 
and should have waited for one year from 
the date of the return made to the Court by 
the officer and if the petitioner ‘did not 
within that time apply for fresh summons 
the Court could then dismiss the applica- 
tion. It is rather difficult to understand 
under which rule and Order the Subordinate 
Judge had proceeded. Order IX, r. 5, has no 
‘application toa case where the plaintiff has 
failed to appear ; and the fact that the sum- 
mons was returned unserved on the auction- 
‘purchaser opposite party, was no ground 
for setting aside the order of dismissal for 
default of the judgment-debtor. Under 
what section the learned Judge proceeded 
it is difficult to understand. He states that 
“by virtue of an inherent power of that 
Court to rectify its mistakes”. 

Butas a matter of fact there was no mis- 
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take to rectify. tt appears to me that the 
Court acted entirely without jurisdiction in 
setting aside the order, having found that 
the judgment-debtor did not come within 
the scope of O. IK, r. 4, the section which 
provides for restoration ofa case dismissed 
for default. As far as Ican see the Sub- 
ordinate Judgé had no jurisdiction. The 
order of the Subordinate Judge complained 
of is set aside and this Rule is made abso- 
lute with costs, the hearing fee being assess- 
ed at one gold mohur. 


Z. K. Rule made absolute. 


RANGOON HIGH COURT. 
First Civin APPEAL No. 68 or 1925. 
May 18, 1925. 
Present:—Sir Sydney Robinson, KT., 
Chief Justice, and Mr. Justice Brown. 

ALLY MOOLLA INDUSTRIAL 
CORPORATION, Lrp.—APPELLANT 
versus 


M. A. ESMAIL—RESPONDENT. 
Contract Act (IX of 1872), s. 80—Wagering contract 


‘— Agent, whether can recover expenses or commission 


—Forward contracts, whether wagering contracts. 

Where a plaintiff, on behalf of the defendant, has 
entered into gambling transactions with third 
parties, the defendant is bound to make good the 
losses incurred in those transactions to the plaintiff 
and pay the commission. [p. 677, col. 2 

The fact that the defendant is a Limited Com- 
pany would not disentitle the plaintiff to recover, 
where he has entered into the contracts under arrange- 
ment with the manager of the Company, apparently 
on in exercise of the powers vested in him. [p. 678, 
col, } 

The fact that forward contracts are made in the 
rice trade is not one, which of itself indicates anything: 
at all, No doubt such contracts must, in the nature 
of things, be speculative to a large extent. But the 
fact that they are speculative does not render them 
wagering contracts,and there can be no wagering 
contract where there is not an intention common to` 
both parties that the dealing should be by way of 
wager or gambling in differences. [ibid.] 

Bhagwandas Parasram v. Burjerji Ruttonji Boman- 
ji, 44 Ind. Cas, 284; 42 B. 373; 451. A. 29; 23 M. 
L. T. 203; 34 M. L. J. 305; 4 P. L. W. 229; 16 A. L. J. 
241; 27 O. L. J. 358; (1918) M. W. N. 315; 22 0, W. N. 
625; 20 Bom. L. R. 561; TL. W. 577; 11 Bur, L.T. 211 
(P. 0), referred to. 

Appeal against a decree of the Original’ 
Side of the Court in ©. R. No. 93 of 1923. 

Mr. Clifton, far the Appellant. 

Mr. Cowasjee, for the Respondent. 

JUDGMENT.—This was a suit on a 


promissory-note for Rs. 1,75,000. The des 
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fence was that the transactions for which. 
this promissory-note was given were wager- 
ing contracts in rice, and, a further defence 
was put forward, that the promissory-note 
had been fully satisfied by payment on the 
4th December 1922. An amended plaint 
was filed to explain this alleged payment, 
in which it was’set out that- on that date 
the Corporation’s rice manager sent the 
plaintiff two cheques amounting in all to 
Rs. 1,75,000, and demanded from him his 
cheque for the same amount. The plaint- 
iff, having satisfied himself that the two 
cheques would be honoured and having 
cashed them, gave his oWn cheque for 
Rs. 1,75,000. This was cashed, but paid, not 
into the Corporation's account but into the 
account of the Corporations Managing 
Agents, Messrs. Henry F. Elliott, (India), 
Limited. There is little or no explanation 
of this somewhat extraordinary incident, 


and we are not concerned with it in this. 


appeal, 

The facts are not in dispute. The Cor- 
poration intended to undertake very large 
` dealings in rice, and they were anxious 
that this fact should not be known because 
of the effect it might have on the market. 
It was, therefore, arranged by Mr. Elliott, 
the head of the Managing Agents’ firm, 
who was also the Chairman of the Corpora- 
‘tion, that the plaintiff should lend his 
name and enter into contracts on behalf of 
the Corporation, receiving a commission of 
Rs. 30 per thousand bags bought or sold. 
This. arrangement was made in- the pre- 
sence of Mr. Evans, who was managing the 
Rice Department ofthe Corporation. Accord- 
ingly, in December 1920, the plaintiff began 
to enter into contracts in his own name, but 
‘really on behalf of the Corporation, who 
had undertaken all responsibility in con- 
nection with them. oe 

The contracts for deliveries in January 
were met, and the plaintiff was paid his 
commission. The contracts to be settled 


in February were met, but there was a 


balance of Rs. 1,735,000 due to the plaintiff 
as his commission. For this, the promis- 
sory-note in suit was given. The con- 
tracts for the next few succeeding months 
were also met, and the plaintiff's commis- 
sion was paid. 4 

The procedure was that the plaintiff 
should obtain offers and submit the pro- 
posed contracts for the approval of Mr. 
Evans. If Mr. Evans approved, the plaint- 
iff would enter into the contracts and send 
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them to Mr. Evans, accompanied by con- >`) 


firmation slips. Mr. Evans would- keep 
the contracis and return the counterfoils of 
the confirmation slips to the plaintiff, A 
long number of these confirmation slips 
have been filedin the case. 

At the time the issues were fixed, the 
only point raised’ was whether these coni- 
tracts were wagering contracts. There was 
no allegation as to Mr. Evans’ authority to 
enter into such contracts; but it was ap- 
parently urged that the plaintiff and Mr. 
Evans were aware that the contracts were 
intended to be only gambling contracts in 
respect of differences, of which the Corpora- 
tion was wholly ignorant. 

The learned Judge held that Mr. Elliott 
was not only the Chairman of the defend- 
ant Corporation, but a partner in the firm 
of the Managing Agents. He held that, 
though large purchases and sales were con- 
tracted for, in no single instance was deli- — 
very taken or given, and that the milling 
notices were only issued in the case of 
18,000 bags. He held that the plaintiff 
acted in these transactions as agent of the 
defendants and on their behalf paid the 
money which he now claims. He then 
referred to authorities which -held that;- 
where a plaintiff, on behalf of a defendant 
enters into gambling transactions with 
third parties, the defendant is nevertheless 
bound to make good the losses incurred in 
those transactions to the plaintiff and pay 
the commission claimed. One of those 
authorities was an authority of the late 
Chief: Court in which it was held that a’ 
broker could, notwithstanding the fact that 
the contracts, wére wagering contracts, 
and that he knew them to be of that nature, 
recover the brokerage due to him. These 
facts are all admitted. R 

It is admitted that, had the plaintiff been. 
acting on behalf of a private person, he 
would he entitled to recover; but it isurged 
that he was acting on behalf of a Limited 
Company, and it is argued that this being 
so, it was his bounden duty to assure 
himself that the Corporation were aware of 
these transactions, and that, they being 
wagering contracts, he was bound to satisfy 
himself by enquiry that Mr. Evans was _ 
authorised by the Corporation to enter into 
such wagering contracts, 

It is urged that even if the plaintiff, 
originally contemplated genuine rice trans- 
actions, the nature, the quantity and the. 
speculative character of the transactiong 
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were such as to leave no doubt in his mind 
that they were purely wagering contracts, 
that he should, therefore, have obtained 
the authority of the Corporation and -that 
not: having done so, and such speculative 
contracts being wholly outside the ordinary 
scope of the pusiness of a rice- trading Cor- 
poration, he is not entitled to recover. 

The fact that forward contracts are made 
in the rice trade is not one, which of itself 
indicates anything at all. No doubt such 
contracts must, inthe nature of things, be 
speculative to a large-extent. But the 
fact that they are speculative does notrender 
them wagering contracts, and there can be 
no wagering contract where there is not 
an intention common to both parties that 
the dealing should be by way of wager or 
gambling in differences. This was pointed 
out “by their Lordships of the Privy Council 
in the case of Bhagwandas Parasram v. 
Burjorji Ruttonji Bomanji (1). 

. There is no proof that the plaintiff and 
the persons with whom he contracted on 
behalf of the Corporation intended that 
there should be no deliveries, or that these 
were wagering contracts pure and simple. 
‘The learned Judge held that it was im- 
material whether the contracts-were in fact 
wagering ‘contracts or not, as that would 
not. affect the plaintiff's right to recover 
moneys that he had paid in connectiontwith 
such contracts on behalf of the Corporation, 
or disenfitle him to his commission. 

.- Tt ig now urged that it is essential, as the 
Corporation is a Limited Company, that the 
question ‘whether these contracts were 
wagering contracts should be decided. We 
are entirely unable to accept this argument. 
< The arrangement with the plaintiff, was 
made with a, Director of the Corporation, 
apparently acting in exercise of the powers 
vested in him. . 

- Forward. purchases and sales are with- 
in the every day business of such a Cor- 
poration, and there was nothing to put the 
plaintiff on enquiry nor was there any 
reason why he should have made any en- 
-quiry even if he became aware that there 
was-no intention on the part of the Cor- 
poration .to give or take deliveries. He 
was'an agent merely lending his name 
to contracts which were all approved by 


a) 44 Ind. Oas. 284; 42 B. 373; 45 I- A. 29; 23 M. L. 
34 M. L. J. 305; 4 P. L. W. 229; 16 A. L. J. 241; 
358; (1918) M. W. N. 315; 22 C."W.N. 625; 


J. 
7 L. W. 577; 11 Bur. L. T. 211. 
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the Corporation’s manager, who would pre- 


‘sumably be authorised to enter into such 


contracts. 
- We agree, therefore, that it is unneces- 
sary for the Court to have decided the ques~ 
tion whether these contracts were wagering 
contracts or not, and that the plaintiff is. 
entitled to recover. j E NA 
‘The decree- of the Court below will- be 
confirmed and. the appeal dismissed: with 


costs throughout. i cae 
- N.H. ; Appeal dismissed. 


LAHORE HIGH COURT. 
SEGOND CIVIL APPEAL: No. 2898 or 1924. 

< June 6, 1925. . 

Present :—Mr. Justice Zafar Ali. 
HEM RAJ AND oTHERS—DSFENDANTS— 


APPELLANTS - 


versus 
NIHAL SINGH AND orfers—PLaiNTIFFS 
AND DEFENDANTS— RESPONDENTS. 
. Civil Procedure Code (Act'V of 1908), s.'151—Evi- 
dence Act (I of 1872), s. 167—Inadmissible evidence, 
decision based on—Remand, power of. ° ` ` 
Where an Appellate Court has relied for its deci- 
sion upon a document which is inadmissible in evi- 
dence, a Court of Second Appeal would be justified in 
remanding the case for decision to the Appellate 
Court with a direction to exclude that document from 


its consideration. [p. 679, col. 1.] ; we 
Sumitra Kuer v. Ram Kair Chowbey, 57 Ind. Cas. 
561; 5 P. L. J. 410; 1 P. L. T. 702; (1921) Pat. 17, relied 


on, 


_ Appeal from a decree of the District 
rage Rawalpindi; dated the 29th August 
24 . . : ot 

Dr. Nand Lal, for the Appellants. 
_ Mr, Shamair Chand, for the Respondents. 

JUDGMENT.—The only point urged 
by the’ Counsel for the’appellants in this 
second appeal is that the judgment of the 
lower Appellate Court is vitiated by ad- 
Mission of ‘inadmissible evidence and 
should be set aside on that grourid and 
that’ the case should be remanded for fresh. 
decision. , 

Before the present civil litigation there 
had océurred a criminal casé between these 
parties and the Magistrate had in that 
case inspected the ‘spot and recorded a 
note as to what he saw there. -This note 
was not proved but the learned District 
Judge‘ cited “it and obviously on: thé 
strength of what was stated therein dishe- 
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lieved the defendants’ evidence, as would 
appear from the following extract from his 
judgment :— 

“The Magistrate who tried the criminal 
case inspected the spot on the 7th August 
1922 and made a note to the effect that 
the havely in dispute was a dilapidated 
one surrounded on all sides by walls; 
there -was a new door way in the western 
wall and remains of a door on the eastern 
side. These facts would show that the 
path in. dispute was not an old one. The 
evidence produced by the defendants for 
proving that isofno value whatsoever.” 

The learned District Judge might have 
come to a contrary conclusion if he had 
not admitted in evidence this inspection 
note. 

Counsel for the respondents states that 
the inspection note was admissible if proved 
and argues by reference to Kalika Nand 
Singh v, Shiva Nandan Singh (1) that the 
question of proof of a documeént is a ques- 
tion of procedure. which can be waived 
and was presumably waived by the plaint- 
iffs in the present case because they did 
not object in time to its being admitted in 
evidence. But the document was never 
produced in evidence and: so the plaintiffs 
had no occasion to object to its admissibility. 
The record of the Trial Court and the 
Magistrate’s note on the former was re- 
ferred from that record. 

As the finding is based.on the unprov- 
ed and consequently inadmissible docu- 
ment the judgment. is vitiated thereby and 
must be set aside as was donein Ramani 
Pershad Narain Singh v. Mahdnth Adaiya 
Gossain (2) and Sumitra Kuer v. Ram Kair 
Chowbey (3). Section 167: of the Evidence Act 
which is referted by the Counsel for the re- 
spondents ‘in the present case is noticed in 
Sumitra Kuer v. Ram Kair Chowbéy(3) whé- 
re it was Held that where an Appellate Court 
has relied for its decision upon a document 
which is inadmissible in evidence a Court 
of Second Appeal would be justified in re- 
manding the case for decision to the Ap- 
pellate Court with a direction to excludé 
that document: from its consideration. 

I accordingly accept this appeal and re- 
mand the case to the lower Appellate 
Court for fresh decision in the light of 


e 
(1) 63 Ind. Cas. 625; 3 PL. T. 149; (1922) A.L R. 
Pat.) 122. 
(2) 31 O. 380: 


(3) 57 Ind. Cas. 561; 5 P. Db. J. 410; 1 P. L. 'P. 702; 
(1921) Pat. 17, 
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what has been stated above. The Court- 
fee on the memorandum of appeal will. be : 
refunded. Other costs will abide the event, 
N. H. Appeal accepted, ` 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp Civi, APPEAL No. 477 or 1924, 
August 28, 1925. | 
Present :—Mr.. Dalal, J. O. 
HAR. PERSHAD AND orsgrs—Puaintirrs— 
' APPELLANTS 
, versus f 
SHEO SHANKER AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Oudh Laws Act (XVIII of 1876), s. 18—Pre-emption 
—Duty of Court—Determination of market value— 
Finding of fact. , 

When the plaintiff in a suit under Oh, II of the 
Oudh Laws Act alleges that the price stated in the 
sale-deed is fictitious and the allegation is denied, the 
Court, under s.13 of the Act, has not to determine. 
what the price paid for the property actually is but 
whether the price stated in the deed is fictitious as: 
alleged and, if so, what the fair market-value ‘of the 
property is. [p. 680, col. 1.] a 

Wazir Begam v. Mohammad Ishaq Ehan, 4 O. Os 
158, followed. 

Abilakh v. Rabban Singh, 10 O. O. 88, explained. , 

The question of the market-value is one of fact- and 
cannot be discussed in second appeal. [ibid.] - 


Appeal fromthe judgment and decree. of 
the Subordinate Judge, Lucknow, dated: 
the 18th July 1924, modifying that of, the 
Munsif, North Lucknow, dated the 22nd 
March 1922. s 

Mr. Rajeshwar Prasad, for the Appellant. 

Messrs. Bisheshwar Nath Srivastava, and 
Kashi Prasad, for the Respondents, 

JUDGMENT.—The plaintiffs in their 
appeal and the defendants in their cross- 
objections dispute only the price fixed for 
pre-emption. The right of the plaintiffs-to 
pre-empt is admitted. The only point of . 
interest is whether the lower Court after 
coming to the conclusion that three of the 
items entered in the sale-déed were ficti- 
tious should have gone on to consider 
what the fair market price of the property 
was. I find that the question is not open: 
to discussion but is covered by a Bench 
ruling of this Court. Under s. 13 of the 
Oudh Laws Act, XVIIT of 1876, if in & 
ease ofsale the Court finds that the price 
was not fixed in good faith the Court shall 
fix such price as appears to itto be the 
fair market-value of the property sold, 
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hese words were interpreted as far back as 
1901 in Wazir Begam v. Mohammad Ishaq 
Khan (1) by a Bench of this Court. It was 
held there that when the plaintiff in a suit 
under Ch. II of the Oudh Laws Act alleges 
that the price stated in the sale-deed is ficti- 
tious and the allegation is denied, the Court 
under s. 13 of the Act has not to determine 
what the price paid for the property ac- 
tually is, but whether the price stated in 
the deed is fictitious as alleged, and if so 
what the fair market-value of the property 
is. Theruling has been constantly followed 
in this Court. The learned Counsel for 
the appellant referred to a decision of one 
of the Judges of the Bench which decided 
the case as Wazir Begam v. Mohammad 
Ishaq Khan (1). What was held there was 
that in a pre emption suit in the absence of 
any other evidence the actual price paid 
is good evidence of the market-value. 
Abilakh v. Rabban Singh (2). This deci- 
sion supports the decisionas Wazir Begam 
v. Mohammad Ishaq Khan (1) and does not 
give an opinion in conflict therewith þe- 
cause if pre-supposes an inquiry into’ the 
market-value of the property even where 
there is evidenc: to prove what the actual 
price paid was. What was decided there 
was that in case the inquiry regarding 
market-value resulted in a want of deter- 
mination of such value the actual price paid 
may be taken as the market-value. It is 

. certain that in terms of the interpretation 
ofs. 13 madé by this Court the duty of 
the lower Court was not to determine what 
the price paid by the purchaser was but to 
determine ‘the market-valus. i 

As řegards the market-value the decision 
is one of fact. Every objection taken by 
the appellants and by the respondents in 
this Court has been considéred by the lower 
Appellate Court. It is not as if some point 
worthy of consideration has been missed 

out. Itis not the province of this Court 
to examine the reasons given by the lower 

Appellate Court for'accepting or rejecting 

the contentions ofeither party. The lower 

Appellate Court has given reasons for arriv- 


ing at the finding ‘on the materials before’ 


it and this Court will not interfere in second 
appeal. 

I dismiss the appeal and cross-objections 
with costs. i 


G.H. 
1) 4 0. ©, 158. 


Appeal dismissed. 
. 4 ks 
0 10 O, C. 88; 7 
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PATNA HIGH COURT. 
LETTERS Parent ApreaL No. 16 or 1925, 

July 15, 1925. a 
Present:—Sir B.K Mullick, KT., 
Acting Chief Justice, and 
Mr. Justice Kulwant Sahay. 
RADHE LAL AND ANOTHER—PLAINTIFF§ 
| — APPELLANTS 
_ versus 
EAST INDIAN RAILWAY AND oTHERS— 


DuFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908),0. KATA, 1. 
2—Suit against Railway’ Company—Description of 
defendant—Suit filed against Agent, whether ecm- 
petent— Procedure. 

Where a suit is brought against a registered Cor- 
poration the latter should be described in the plaint 
by its official name and title. In the case of ‘an 
unincorporated or unregistered Company the names- 
of the individuals constituting the Company must be 
given or the ordinary name by which the Company is 
known and under which it carries on its business 
should be given fp. 682, col. 2.] 

In the case ofa suit against a Railway Company 
the proper name under which the Company should be 
sued is the name and the style under which it carries 
on its business. Ifa plaintiff deliberately chooses to 
sue not the Company but the Agent of the Comyany 
he cannot by any decree which he obtains in the suit 
bind the Company. If, however, upon a fair reading 
of the plaint it is made out that the description of the 
defendant is a mere error and that the Company is the 
real defendant thenthe suit may proceed against the 
Company. [p. 682, col. 2; p. 683, col. 1.] T 

Letters Patent Appeal from a decision of 
Mr. Justice Das, dated the 18th December 
1924, setting asidea decision of the Sub- 
ordinate Judge, Monghyr, dated the 21st 
July 1924, reversing that of the Munsif, 


Jamui, dated the 13th December 1923. 


Mr. Murari Prasad, for the Appellants. 
Mr. N.C. Sinha, for the Respondents. 


JUDGMENT. 

Mullick, A. C. J.—On the 14th Jan- 
uary 1922 the firm of Kalu Ram-Brijmoban 
of Bombay consigned three bales of cloth 
by Railway to the firm of Ramlal-Lachman 
Ram of Shaikhpura in the District of 
Monghyr. While the gonds were in transit 
the latter firm assigned them to the present 
plaintiffs Radhe Lal and Ganga Prasad. It 
is admitted that delivery was to he made 
at Shaikhpura by the East Indian Railway 
Company. On the 9th Februarv 1922 the 
Company in question delivered only one 
bale and on the 24th October 1922 the 
plaintiffs lodged, a suit before the Munsif 
of Jamui claiming compensation from the 
Agent of the East Indian Railway for 
the loss of the two bales. The firm of 
Ramlal-Lachman Ram were sued as pro - 
ferma defendants, 
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The plaiat which was filed on the 24th 
October was not properly stamped and 
was returned to the plaintiffs. On the 
28th Ostober the plaint was re-filed with 
a proper Court-fee and was accepted. : 

On the 2lst November 1922 the East 
Indian Railway appeared and asked for 
time to file a written statement. Time 
was granted and the written statement was 
filed on the 3rd January 1923. 

After various adjournments-the case was 
taken up on the 13th December 1923. The 
defendant Railway then took a new ground 
and urged that the suit was incompetent 
against the Agent and that if it was 


. Bought to substitute or add the Company 


z 


the time for doing so had expired. The 
Munsif accepted this argument and held 
that the frame of the suit was bad and 
made a decree in’ favour of the defend- 
ants. < : 
The plaintiffs then went on appeal to the 
Subordinate Judge of Monghyr who on 
the 2154 July 1924 set aside the Munsif’s 
order and remanded the suit for trial on 
the merits. 

A second appeal was then preferred’ to 
the High Court and on the 18th December 
1924 Mr. Justice Das disagreeing with the 
Subordinate Judge restored the order of 
the Munsif and dismissed the suit. 

The present Letters Patent appeal is 
against the order of Mr Justice Das. 

The learned Judge relying on the de- 


- cisions in Sinehi Ram-Bihari Lal v. Agent, 


last Indian Railway Co. (1) and East 
Indian Railway Co. v. Ram Lakhan Ram 
(2) held that this was a case brought 
against the Agent of the Railway and not 
the Railway Oompany and that the plaint- 
iffs were not entitled to any relief against 
the Company, and the learned Judge laid 
down his view of the law in the following 
words :—“In my opinion when there were 
two known persons in existence and the 
plaintiff brings the suit against one of 
them and afterwards applies to have the 
other brought on the record asa defend- 
ant on the ground that he all along 
intended to sue the other and that in 
substance he sued the other, and no ques- 
tion of representation arises mn the case, 
it is impossible to maintain the view that 


‘the case is one of mis-description.” There 


is no reason for dissenting from this state- 


(1) 64 Ind. Cas. 125; 2 P. L, T, 679 
(2) 78 Ind. Oas. 312; 3 Pat, 230; 
A.L R. (Pat) 37; 6P, L. T. 415, 


RADHE LAL V. BAST INDIAN RAILWAY. 


(1921) Pat, 9; (1925) . 
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ment of the law.. It has been accepted in 
other cases and also recently in Agent 
Bengil Nagpur Railway v. Behari Lal 
Dutt (3). The question now before us de- 
pends not upon the correctness of the pro- 
position as stated above but wpon its appli- 
cation to the facts of this case. Was the 
suit against the- Railway in substance or 
not? If it was a suit againstthe Agent 
then obviously no relief can be given 
against the Railway Company but the 
point is whether upon a consideration of 
the plaint and the circumstances of the case 
it is possible to hold that in truth and 
substance the plaintiff’ sued not the 
Agent as a designated person but the 
Railway Company as a corporate body. 
That is a question of fact and must 
be decided upon the evidence in the case. 
The decision in the other cases cannot, 
therefore, be any guide. Now the view 
that the learned Subordinate Judge took 
in appeal was that the suit was in sub- 
stance one against the Railway and that 
it was competent to proceed. This is a 
finding of fact which is conclusive in 
second appeal but it is urged on behalf 
of the respondent before us that there is no 
evidence to support it. It is necessary, 
therefore, for us to see whether there was 
any evidence upon which the learned Judge 
was competent to come to the conclusion 
that this was really a case of mis-descrip- 
tion. , 
In order to a finding upon this point ` 
it is necessary to see what the plaintiffs 
did. In their plaint they describe the 
first party defendant as the “Agent of the 
East Indian Railway.” In para. 5 they 
state that the two bales were lost when 
in the custody of the defendant first party. 
In para. 6 they state that they made 
the demand to the Agent. In the relief 
portion they pray for judgment against 
the defendant first party as “Agent of the 
East Indian Railway Company.” In their 
application of the 24th October 1922 ask- 
ing for issue of process they describe 
the defendant not as Agent but as the 
East Indian Railway Company. In filing 
the deficit Court-fee with their plaint on 
the 28th October they again repeat this 
description. , 
Let n now see what the defendant did. 
The defendant who appeared on the 2ist 
November 1922 was not the Agent but 
(3) 90 Ind. Cas. 426; 29 O. W. N. 614; (1925) A.L. R. 
(G.) 716; 52 O. 783. 
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the, Company. The defendant who filed 
the written statement on the 3rd January 
was again not the Agent, but the Com- 
pany and no objection was taken to the 
competency of the suit until the 12th 
December 1923. Itis pointed ‘out by the 
appellant that if that ground had béen 
taken at the earliest moment the error 
could easily have been remedied within 
the period of limitation which appears to 
have not expired till about February 1923. 
In-vreplyit is urged on behalfof the re- 
spondent that para. 1 of the written 
statement does take the objection. That 
paragraph runs as follows :—That the suit 
as -framed is hot maintainable.” It is 
clear, however, from the fact that the 
-Railway Company appeared on the 2lst 
November and also filed a written state- 
ment that this objection had reference not 
to the designation of the defendant but to 
other grounds upon which the suit of the 
plaintifis was liable to fail. 

Let us next see what the Court did. 
In the order sheet it describes the suit 
as.one hetween Radhe Lal, plaintiffs and 
the Kast Indian Railway Company and 
others defendants. On the 21st November 
1922 the Court accepts a petition from the 
Railway Company for time and on the 
3rd January 1923 it accepts the written 
statement not from the Agent but from the 
‘Company. It is true that process was 
issued upon .the Agent but that was 
clearly in consequence of the provisions of 
s. 140 of the Indian Railways Act. ` 

It is clear, therefore, that the plaintiffs 
the Company and’ the Court till the 13th 
December 1923 all thought that the suit 
against the Agent was ‘but against the 
Railway Company. | 

Is this, therefore, a case in 
the plaintiffs have deliberately chosen 
to proceed not against the princi- 
pal’ but his servant? Clearly the 
plaint differs from that in Fast Indian 
Railway Company v. Ram Lakhan Ram (2) 
for here in the prayer portion the plaintiffs 
claim against the defendant first party as 
Agent and they make it clear that they 
desire to proceed against the corporation 
and not against the Agent in his personal 
capacity. 

. In my opinion the facts of this case are 
such that the decision in East Indian Rail- 
way Company v. Ram Lakhan Ram (2) has 
no. application. 

. There was evidence on which the Subor- 


which 
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dinate Judge could find that this was a case 
of mis-description and his nading is 


conclusive. 


The appellant also urges . „that the: 
Munsif’ s orders of the 21st November 1922. 
and of the 3rd January 1928 are really 
orders substituting the Railway Company 
as a defendant in the suit. Order I, r. 10 
of the ©. P. ©. would, theréfore, apply 
and no question of limitation would 
arise. It is true that no formal amendment 
of the plaint: was made. This should have 
been done but the omission was an irregu- 
larity and I do not.think it vitiates the 
order of the Subordinate Judge. 

With regard tothe general “question as to 
what is the correct way of, designating the - 
defendant in a claim against a Railway 
Company the point has been argued but it 
is unnecessary to deal with it in detail. 

The C. P. C. of 1882 and the present 
Code both contemplate that a register- 
ed corporation should be described by its 
official name and title. In the case of an 
unincorporated or unregistered Company 
the names of the individuals must be given 
or the ordinary name by which the Company 
is known and under which it carries on its 
business. There are companies constituted 
by Statute which are permitted to sue or be 
sued in the name of anofficer or trustee. As 
to this class provision is made in s. 435 of 
the Code of 1882 but O. XXIX of the present 
Code of 1908 is silent. The omission, how- 
eyer, is remedied in the Appendix to the 
Code which makes it clear that this class 
of Company may be sued through the 
designated officer. Therefore, in the case 
of the East Indian Railway the proper 
name under which the Company should be 
sued is the name and style under whieh it 
carries onits business. A suit against the 
Agent would be incompetent and would fix 
no liability upon the Company. The Oom- 
pany has no registered office in India but 
the Indian Railways Act provides that an 
officer named the Agent may be appointed. 
in India upon whom service may be made 
of all notices and processes addressed to the 
Company. The appointment of such an 
officer, however, does not in any way relieve 
the plaintiff of the duty of suing the proper 
person and ðf correctly describing him. 

Ifa plaintiff deliberately chooses to.sue 
not the Company but the Agent he cannot 
by any decree which he obtains in the suit 
bind the Company. If, however, upon a fair 
reading of the plaint it is made gut. that the 
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description ofthe defendant is a mere error 
and’that the Company is the real defend- 
ant then the. suit may.: pepee against the 
‘Company. : 

: Here the Railway did in feat appear and 
conducted the cases till the 12th December 
1923 on the footing that they were the real 
defendants in .the suit. . ` 

~ In: these circumstances the- judgment of 
die learned Judge of this Court must. be 
set.aside and the appeal must be decreed 
with.costs. The order of the Subordinate 
Judge: will be restored and the case will 
proceed to trial as directed by him. 

Kulwant PANAY, J.—I agree, - 

Z. Ko. Appeal nae 


LAHORE HIGH COURT. 
MISCELLANEOUS ae BANG No. 2950 oF 
ee 5 5 bg 1 4 


; May 5, 1925... 

. + .Present:—Mr. Ji ustice J ai Lal. . 
SHER KHAN—DrorER- HOLDER—APPELLANT 
versus 
PRABH DAYAL orHzrs— 


Looy -VENDEES— RESPONDENTS. 

Res judicata—Decision on point of law—Decision, 
whether binding in same proceeding. . 

When a definite decision has been given between the 
parties to any proceeding on any. matter in controversy, 
and such decision purports finally to adjudicate on 
such matter, itis not, competent to the same Judge 
or his successor-in-office to set ‘aside the decision, 
notwithstanding that the decision is-on a point of 
law. Section-I1; CO, P. C., does not apply to such “a 
‘ease; but the» binding force of such a decision de- 
pends on general principles of Jaw. [p. 684, cols. 1 & 2.] 

Raméshwar Singh v. Hitendra Singh, 81 Ind. Cas. 
` 516; 47 ML. J. 286; 5 P. L. T. 491; 20 L. W. 456; “35 
M. È- T182; 26 Bom. L. R 1153; 29 ©. W. N. 413: L. 
R. 5 A; (P. Q.) 175; `22 A. L.J. 968; 40 0. L. J. 431; 3 
Pat. L, R: 180; (1924) A. LR. @. ©.) 202; 1 I. 0. 457 
(P. C), relied on. | 

Miscellaneous second appeal from an 
order of the District J udge, Jhelum, dated 
29th ‘August 1924, 

“Lala Jagan Nath, for the Appellant: 


Di; Nand Lal,’ for the Respondents. 


< JUDGMENT. —One Sardar Khan in- 
Stated a suit for possession by pre-emption 
of 2 kanals `of : land against Prabh Dayal, 
vendor- and Shiv Ram and Bhagwan Das, 
yendees, and obtained a de&ree on payment 
of Rs. 510 after deducting his costs. After 
Sardar Khan had deposited the amount in 
Gourt ge transferred the decree to Sher 
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Khan, appellant. Sher Khan attempted 
to` execute this decree and claimed that 
he was -entitled to the possession of .the 
buildings which stood on the land. A 
counter application was presented by the 
judgment-debtors objecting to the execution 
of the decree by Sher Khan om the -ground 
that a pre-emption decree was not transfer- 
able. The -Subordinate Judge dismissed 
the application of Sher Khan for execution 
of the -decree holding that it- was not ` 
transferable and that in any case he was 
entitled to possession of two kanals of 
vacant site only. Sher Khan appealed to the 
District Judge who held that the decree 
was merely for possession of the land and 
not forthe possession of the buildings on the 
land. It may be mentioned that the land 
sold to the vendees was 2 kanals, 6 marlas, 
that Sardar Khan by mistake sued for 
pre-emption in respect of 2 kanals only and 
that consequently the decree was for posses- 
sion of 2 kanals only. It also appears that 
before the suit was instituted the vendees 
had started building on the land and an 
injunction was claimed by the plaintiff to 
restrain. them from doing so. On this 
ground it was claimed by the learned 
Counsel for the appellant that the-land on 
which the buildings had been constructed 
was the subject of the suit. The District 
Judge held that during the trial of the suit 
the defendants had expressly invited the 
attention of the plaintiff to the mistake in 
the plaint as to the area of the land in suit, 
that the plaintiff did not choose to amend 
his plaint and that, therefore, he could not 
be given more than 2 kanals of land and 
further the District Judge seems to have 
held that such land only could be given to 
the decree-holder on which no building 
stood. As regards the objection by thé 
judgment-debtors that the decree was not 
transferable,. the learned Judge held that 
it was not transferable, and in doing so hé 
followed a ruling of this Court Mehar Khan 
v. Ghulam Rasul (1), but differed from the 
decision, dated the 24th April 1922, of his 
predecessor-in-office given between the 
parties in a previous application made by 
Sher Khan for execution of this decree in 
which a similar objection had been raised. 
by the judgment-debtors and had been 
disallowd by the learned District Judge. 
who had held that the decree in question 
was transferable. 

(1) ) 64 Ind. a 191; 2 L, 282; 3 L, L.J, 998; T 
A. LR. (L.) 300, 
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It is contended before me on behalf of 
the transferee Sher Khan. that the decision 
of the learned District Judge in the former 
proceedings was ves judicata and that in 
any case the learned District Judge was 
not, on genewal grounds, entitled to set aside 
the order of his predecessor-in-office. He 
also contended that the ruling relied upon 
by the learned District Judge was distin- 
` guishable from the present case because 
here the amount ordered to be paid by the 
pre emptor had actually been paid in Court 
and, therefore, the title of the pre-emptor 
to the property in suit and to execute the 
decree had hecome perfect which was not 
the case in the reported case. It is not 
necessary for me to consider this point in 
detail in view of my decision on the objec- 
tion as to the competency of the ‘learned 
District Judge to set aside the order of his 
predecessor-in- office. 

Tam of opinion that the doctrine of res 
judicata as contained in s. 11 of the O. P. C. 
doesnot apply to the present case because 
the operation of that section is expressly 
restricted to a suit subsequently instituted 


to one in which the matter in controversy: 


has already been decided: but on general 
grounds when a definite decision has been 
given between the parties on any matter 
in controversy and such decision purports 
finally to adjudicate on such matter, it is 
not competent to the same Judge or his 
-successor-in- office to set aside the former 
decision. The parties, if they consider 
themselves aggrieved, have their remedy by 
review or appeal to superior Courts, 


On behalf of the respondents it was 


contended that a decision on a point of law. 


could never be res judicata and certain 
authorities were quoted in support of this 
contention. I have already stated that itis 
not strictly on the application of s. 11, C. 
P. O., that I hold that the learned District 
Judge was not competent to set aside the 
order of his predecessor. In Rameshwar 
Singh v. Hitendra Singh (2), their Lord- 
ships of the Privy Council re-affirmed the 
view which they had on previous occasions 
taken and which: may be stated in the 
following terms :— 

That though matters decided between the 
parties in the same proceeding are not, 
strictly speaking, covered by the provision 

(2) 81 Ind. Cas. 576, 47 M. L.J. 286; 5P. L. T. 491; 
20 L. W. 456; 35 M. L. T. 182; 26 Bom. L. R. 1153; 29 
©. W.N. 413; L. R. 5 A. (P, 0O.) 175;22 A, L. J. 968; 
40 O. L. J. 431; 3 Pat. L. R. 180; (1924) A. T. R. (P. 0.) 
202; 1 L, O. 457 (P. 0). 
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of s. 11, C. P. O., as they could not be said to 
have been decided in a former suit, yet the 
former decision is as binding between the 
parties and those claiming under them as 
an interlocutory judgment in suit is binding 
upon the parties in every proceeding in that 
suit, or as a final judgment in a suit is 
binding upon them incarrying the judgment 
into execution, The binding force of such 
a judgment depends not upon s. 11 but 
upon general principles of law. If it were 
not binding there would be no end to 
litigation. i ag ; | 

This view had already been expressed by 
their Lordships in previous judgments which 
are mentioned at page 293* of the report. ` 
I hold consequently. that the judgment- 
debtors were precluded from raising the 
objection that-the decree was not transfer- 
able and, therefore, that Sher Khan was not 
competent to execute it. 

The next question is as to the manner in 
which the decree should be executed. It 
was not seriously contended before me that 
Sher Khan was entitled to the possession 
of buildings on the land in suit, or that he 
was entitled to more than 2 kanals of land 
decreed to him. The only contention of the 
learned Counsel was that possession should 
be given to Sher Khan of a plot of 2 kanals 
of land which may be unencumbered by 
buildings, and that if possession cannot be 
given of such land, then the judgment- 
debtors should be ordered to remove their 
materials unless they can come to terms 
with the decree-holder. It was further con- 
tended that the judgment-debtors had 
built on more than 6 marlas of land and 
had chosen the best part of the land for 
such building and that in giving possession 
to the decree-holder regard must be had to 
the quality of the land, in othér words, that 
inferior land should be apportioned between 
the decree-holder and the judgment-debtors 
in the proportion between 2 kanals and 6 
marlas. Inmy opinion this contention of 


“the learned Counsel is correct, and its 


correctness was not seriously denied by the 
Counsel for the respondents.. I, therefore, 
order that possession of 2 kanals of land be 
given to Sher Khan, and, if possible with 
due regard to the quality of land possession 
should be given,to him of one plot which 
may be unencumbered by building. If, 
however, he cannot be given: possession of 
one plot with due regard to the quality of 
the land. then the judgment-debtors should 

*Page of 47 M. L. J.—|Ed.] = aa aon eran 
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be ordered to remove their - buildings from 
such portion of the 2 kanals ofland which 
may fall to the share of the decree-holder 
unless they can come to terms with the 
decree-holder. 

I accept Appeals Nos. 2950 and 2951 and 
pass an order in the terms mentioned 
above. The appellant will have his costs 
in both appeals, 


N. H. Appeal accepted, 


BOMBAY HIGH COURT. 
ORIGINAL ClviL JURISDICTION APPEAL 
No. 25 oF 1925. 

July 10, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
RAMPRASAD SHIVLAL—Desrenpant— 
APPELLANT 
versus 
SHRINIVAS BALMUKUND—Pu.alntiFF 


— RESPONDENT. 

Limitation Act (IX of 1908), s. 22—Suit against 
joint Hindu family described as firm—Amendment of 
‘title of plaint after expiry of limitation, effect of— 
Stamp Act (II of 1899), s. 68—Negotiable Instruments 
Act (XXVI of 1881), s, 118—Hundi—Stamp, necessary 
-—~Duty of °Court—Practice—Costs, award of, rule 
applicable to. . 

The plaint in asuit to recover the amount of a 
hundi described the defendants as a firm but it was 
subsequently discovered that the defendants were not 
a firm but a joint Hindu family doing business under 
‘the name by which they were described in the plaint. 
The title of the plaint was thereupon amended by 
substituting the names of the members of the family 
for the name of the firm. On the date when the 
substitution was made the suit had become barred by 
time: 

Held, that there was no addition of parties within 
the meaning of s, 22 (1) of the Limitation Act but a 
mere substitution in order to correct a misdescription 
Bnd that, therefore, the suit was not barred by time. 
[p. 685, col. 2.] 

A minor who isthe bearer of a shah jog hundi is 
éntitled to maintain a suit to recover the amount of 
the hundi. [ibid.] . 

The Court in determining whether a document is 
sufficiently stamped for the purpose of deciding upon 
its admissibility in evidence must look at the docu- 
ment itself as it stands and not atany collateral 
circumstances which may be shown in evidence. 
[p. 686, col. 1.) 

The provisions of s. 118 of the Negotiablé Instru- 
ments Act do not affect the question with regard to 
-the admissibility in evidence of a document, which 
fay entirely upon the documente as it stands, 

ibi : 

The ordinary rule is that cost#should follow the 
- event. Itis generally necessary that when costs do 
not follow the event, particular reasons should be 


given why the ordinary rule should not be followed. 


[p: 686, ool, 2.) 
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Appeal against the judgment of Mr, 
Justice Crump. 

Sir Chimanlal Setalrad, (with him Mr, 
Kania), for the Appellant. 

Mr. Coltman (with him Mr. Munshi), for 
the Respondent. 


JUDGMENT.» 


Macleod, C. J.—-The plaintiff filed 
this suit to recover the sum of Ks. 15,000 
claimed to be due on three hundis drawn 
by the defendants on one Chhotaram Javer 
in Bombay payable to Shah which were 
handed over to the plaintiff. Various ob- 
jections were raised in the written state- 
ment, one of which regarding the non- 
cancellation of the stamps on two of the 
hundis was ‘successful, The other objec- 
tions were disallowed, and the Judge passed 
a decree against the defendant on the 
third hundi for Rs, 5,C0v. 

The same objections have been raised 
before us. The first objection was that 
the suit was time-barred. The defendants 
in the plaint were described as ‘“Shivlal 
Ramprasad a firm doing business as mer- 
chants at Ahmedabad,” and thereafter, 
when it was discovered that Shivlal Ram- 
prasad was a joint Hindu family doing 
business under that name, and that the 
provisions of O. XXX (C, P. C.), would not 
apply when defendants were members of 
an undivided Hindu family, the title of 
the plaint was amended by substituting 
the names of the members of the family 
for the fitm’s name ‘Shivlal Ramprasad.” 

It was then contended that the provisions 
of s. 22 (1) of the Indian Limitation Act 
applied, and that the suit was barred, as 
the suit must be deemed to have been 
instituted against the defendants when the 
plaint was amended. The learned Judge 
considered, on a review of the authorities, 
that there was not an addition of parties, 
but only a substitution in order to correct 
a misdescription, We need only say that 
we agree with that finding. 

Ilt was next contended that the plaintiff, 
could not sue as he wasa minor at tha 
date ofthe suit. The plaintiff was not a 
party to any contract on which he is suing, 
He is suing as the bearer of a shah jog 
hundi. We see no reason why he should 
not be allowed to sue on such a document, 
This point does not appear to have been 
raised in the lower Court. 

The next point was that the hundi is 
inadmissible as it is post-dated. The 
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question of its inadmissibility would arise 
under the Indian Stamp Act It is a 
bearer hundi payable on demand, and re- 
quires, therefore, an one-anna stamp. But 


it is said that’ it was proved that the. 


document was written, not on February 
12, the date it bore, but some date. in 
January 1921, therefore, it was not properly 
stamped and, therefore, it infringed the 
‘provisions of s, 68 of the Indian Stamp 
Act. There is a series of decisions referred 
to by the learned Judge which show that 
the Court,in determining whether a docu- 
ment is sufficiently stamped for the pur- 
pose of deciding’ upon its admissibility in 
evidence, will look at the document itself 
as it stands, and not at any collateral cir- 
cumstances which may be shown in evi- 
dence. That was held by the Calcutta 
High Court in Ramen Chetty v. Mahomed 
Gheis _(1). The various authorities on the 
question are also fully considered in Motilal 
v. Jagmohundas (2). . We do not think that 
the provisions of s. 118 of the Negotiable 
Instruments Act, 1881 affect the question 
at all with regard to the admissibility in 
evidence of a document which depends 
entirely upon the document as it stands. 

' The néxt point’ was that the hundis were 
not drawn on behalf of the joint family 
firm ofthe defendants. We entirely agree 
with the remarks of the learned Judge 
that that is not an honest defence. 

The last question was whether there was 
any consideration for the hundi. That is 
a ronan of fact. The learned Judge 
said:— 

“The assets of the old Ahmedabad firm 
of Raman and Natumalji were in their 
hands. These include a profit of Rs.1,26,000, 
which was available for distribution among 
the co-parceners. Plaintiff's case is that 
defendants agreed to pay him this sum 
of Rs. 15,000 on account of the share which 
would come to him at the distribution. 
Similar payments were made by defendants 
to other co-parceners. I do not for a moment 
believe that the payment was promised as 
a loan. The position was that defendants 
had joint family funds in their hands. 
They knew that plaintiff's share would 
amount to more than Rs. 15,000, and they 
gavé the hundis in part payment. Indirectly 
if not directly they were bound to account 
to plaintiff as to the other ‘co-parceners.’ 

The defendants relied upon the evidence 
9 16 0.432; 8 Ind. Dec, (x. 8.) 285. 

(2) 6 Bom, D, R, 699 
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.of Ramprasad Shivlal to. show that when 
he drew the hundis it was intended that 
the money should be advanced to- the 
plaintiff as a loan. But his admissions in 
:¢ross examination entirely destroy the effect 
of what he had said in examination-in- 
chief. The fact that the plaintiff filed the 
suit to recover the balance of the share 
dueto him as aco-parcener without mention- 
ing these hundis, could not possibly affect 
the question, because there was no neces- 
sity to refer to these hundis, as having 
been dishonoured nothing had been recover- 
ed on them. 

We think the decision of the Court below 
was correct and the appeal must be dis- 
missed with costs. 

The plaintiff has filed cross-objections 
against the order as to costs. > 

The suif was filed on three hundis, . I 
have dealt with the objectionstaken general- 
ly to all the hundis, which have. been 
disallowed. With regard to two of the 
hundis an objection was taken at the 
hearing, although no issue was raised there- 
on, that they were not admissible owing 
to the stamp not being properly cancelled. 
The Judge decided that point in favour of 
the defendants, But in passing thé decree 
for Rs. 5,000 onthe third hundi, he made no 
order at.all with regard to the plaintiff's 
costs without giving any particular reasons, 
except that he said that in the circum- 
stances of the case he would not allow costs. 
Now the ordinary rule is, that costs should 
follow the event. Itis generally necessary 
that, when costs donot follow the event, 
the ‘particular reasons should be given why 
the ordinary rule should not be. followed. 
With regard to the general costs of the 
action, the plaintiff has succeeded on all 
the points, which were raised. by the defend- 
ants against the plaintiff's claim to make 
them liable on the Aundis, and as .the 
costs of the suit will be taxed according 
to the High Court Rules and , are. not 
ad valorem, the costs in this case are exact- 
ly the same whether the suit was filed on 
one hundi for Rs. 5,000 or three hundis 
of Rs. . 5,000 each. There are no circum- 
stances in the case which show. that. the 
plaintiff was in any way guilty of misconduct 
which might disentitle him, even if suc- 
cessful, to his. costs. . The only. fact, before 
us is that. an objection was taken-in Court 
as to two of the hundis, and after argu- 
ment that objection proved successful, To 
the extent to which any costs could be 
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attributed tothat point on whith the dalend 
ants succeeded, they are entitled to their 
. costs against the plaintiff. We leave it to 
the Taxing Master to decide what were 
the costs of the following issue, which I 
‘frame’ as no issue on the question was 
raised at the trial: Whether two of the 
‘suit, hundis are admissible in evidence 
‘owing to the non-cancellalion of the stamps? 
‘With regard to the rést of the costs, we 
think that the suécessful plaintiff in the 
Court below is entitled to them. He will 
Be entitled to the costs of the cross-objec- 
tions. r 
Coyajee, J.—I concur. : 
Z kK, Appeal dismissed, - 


PATNA. HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
- No. 140 or 1923. 
; July 1, 1925. 
Présent:—Mr. J ustice. Adami and 
Justice Sir John Buclknill, Kr. 
| G. I. P.-RATLWAY Co, THROUGH : 
_ its AGENT ar BOMBAY—Darenpanre 
È — APPELLANTS 
versus 
RAMBSHWAR PRASAD anD ANOTHER 
—PLAinvirrs—RbsPox DENTS. 

Railway Company—Goods. consignéd for carriage— 
Risk-Note ‘Form: “B"—Suit to recover damages for 
loss of goods—Burden of proof. 

Where a suit ig biought to recover damages in 
respect of loss of goods consigned to a. Railway. 
Company , for carriage under Risk Note Form “B” 
thé burden. lies upon thé. plaintiff to show that the 
Railway. Company is résponsible for the loss of the 
goods. In- such a suit- it is open to the Railway 
Company.. to admit the loss of the’ goods and the 
Conipany i igi ‘not in any way bound to prove sueh loss. 
Lp- 687, col. 2; p. 689, col 2 

“Appeal from a: decision ' of the District’ 
Jı udge, ‘Saran, ‘dated: the 27th November 
1922; reversing that of the Munsif; Chapra, 
dated the: 20th January ‘1922, ° 


lantas ` 
` Mr. ‘Sambhu Saran, for the ‘Réspondents. 


JUDGMENT: 
“ Bixokniil; Je 
The“ appeal is from’ a decisién’ of the 


District Judge.of Saran, dated the. 27th’ 


November 1922, by’ which hé revérséd a 
décision of the: Munsif of Chapra, ‘dated the 
20th January of the same year. 


Gi A; Pi RAILWAY to, DA RAMESHWAR pBkASAD, 


Mr. Mohamad Hasan’ Jan, fot the Appel 


—This is a second appeal.’ 


“ The appellants are the Great Tadidn Perih- 
sula Railway Company through its Agent 
at Bombay; the respondents are Rameshwar 
Prasad and another. The suit was one 
of the type with which all the “ Courts 


“in India are sufficiently familiar, it was 


for recovery of a sum of money from the 
Great Indian Peninsula Railway for the 
price of a bale of cotton goods which should . 
have been delivered to the plaintiffs but 
which was never delivered to them. 

The plaintiffs, in their plaint, after setting 
out the facts, alleged that they believed 
that the bale (which was a portion’ of a 
consignment of bales) had been lost, in 
transit on account of the gross negligence 
of the defendants and they claimed ‘that - 
the defendants were bound to indemnify 
them for the loss. There was no doubt 
that the consignment.of bales of goods .was 
sent from some merchants in Bombay, to 
the plaintiffs who were cloth dealers’ in 
Chapra; there is equally. no doubt ‘that 
the goods were delivered to the appellants 
at Victoria Terminus, Bombay, for car: 
riage under the well-known Risk Note iB,” 
It is also a fact which is common ‘ground 
that when the goods arrived at Chapra, ohe 
whole bale was found missing. ` ‘Now * in 
answer to the plaintiffs’ claim the appel- 
lants pleaded . firstly that they admilted 
the loss but that the loss did not ‘océur on 
their line of Railway;. they alleged that 
they had handed over the goods intact, 
to the East Indian Railway Company which’ 
had not been made a party to the suit; in 
any case they stated further that thé loss 
was not due to the negligence of Railway, 
servants. 

Now when the case came” before thë, 
Munsif, he came to the ‘conclusion : that: 
the plaintiffs had entirely failed, to’ prove 
negligence on the part of the Railway’ 
Administration; and he, therefore, held that,. 
on that view of the case, the suit must be: 
dismissed. In this decision he was, of 
course, following the numerous cases which’ 
Have’ been decided in the Courts in India’ 
and which are substantially all’ of “one: 
tenor:—namely, that in a suit ‘brought: 
under such circumstances as this suit‘was: 
brought it is necessary that the plaintiff. 
should show that the Railway Company is: 
responsible for the loss of the goods. The: 
Munsif, however, considered a somewhat 
curious question which ‘does not. seem 0! 
have been raised in the pleadings but 
which appears to have’ beén' put forward 
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in the course of the trial before him. It 
was suggested by the plaintiffs that the 
Risk Note was not binding on the parties 
because it had been in fact signed by some 
person who.had no authority so to do from 
the consignors in Bombay. Ih 
was of the opinion that the individual who 
in fact signed the Risk Note had no 
authority £o to do given to him by the con- 
sigoors; he, therefore, came to the conclu- 
sion that, as the Risk Note had not been 
signed by any person who had authority to 
do so on behalf of the consignors, it did 
not bind the parties and that, therefore, 
presumbly the appellant Company was 
not able to avail itself of any of the ex- 
_ ceptions in the Risk Note which purport 

to exempt the appellant Company from 
liabjlity under the conditions therein 
specified. 

Now when the case went on appeal to the 
District Judge, the District Judge came 
to the conclusions precisely opposite on both 
these points to those at which the Munsif 
had arrived. He was satisfied in the first 
place that the person who did sign the 
Risk Note clearly had authority from the 
consignors so to do; although that authority 
was not an express but an implied one. He, 
therefore, held that the plaintiffs were bound 
by it. I might, however, point out that 
there would still be another objection to 
the endeavour of the plaintiffs successfully 
to raise this question. It is quite clear 
that with regard to the consignment as a 
whole, the plaintiffs, by accepting a large 
‘portion of the consignment, adopted the 
contract which is contained in the Risk Note 
“B”; they are, therefore, bound by that con- 
tract; and, whether or not the person who 
signed it had the consignors’ authority, 
the plaintiffs would not be able, now to 
contend that they were or are not bound 
by the terms of the special contract em- 
bodied in that Risk Note. Apart from that, 
however, there is here also the finding of 

t b 
aay eke signed the Risk Note did have 
authority from the consignors; this finding 
is based upon the evidence which was given 
in the case on behalf of the plaintiffs them- 
selves. f 

With regard to the other question:--that: 
is to say, whether the plaintiffs had prov- 
ed (what they were bound to prove if they 
were to be successful) negligence on the 
part of the appellants, the District Judge 
again differed from the Munsif, He came 
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The Munsif , 


the District Judge that the indi-- 
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to the conclusion for certain reasons to 
which I will refer seriatim that the plaint- 
iffs had satisfied him that the loss was 
really due to the negligence of the appel- 
lante. These reasons are three in . number; 

one is that the Company produced no evi- 
dence of any kind. I need hardly point 
out that, according to the authorities both 
in India andin England and notably in the 
case decided by the House of Lords iù Smith 
Limited v. Great Western Railway Company 
(1), it is not necessary for the defend- 
ant Railway Company in a case such as 
this to produce any evidence at all. Where 
a special contract is sued upon by a plaint- 
iff (such as in thissuit was sued upon) it 
is for the plaintiff to show that the Rail- 
way Company is liable to him for loss- 
occasioned to the goods which had been 
carried by the Railway Company on his 
behalf. This reason, therefore, given by 
the learned District Judge is not a reason - 
which could be properly held by him as 
being in any way evidential of negli- 
gence on the part of the appellant here, 
The second reason which he ; gives is 
what he refers tosas “theadmitted facts” 
in the case. The only admitted facts 
in the case which are really material 
were the facts that the consignment was 
actually made, that the goods were en- 
trusted into the care of the appellant, and 
that they were lost; there were no other 
material facts admitted in the case, and, 
from these facts alone, again the law is 
clear as laid down in this country and in 
England that no inference evidential of 
negligence on the part of the appellant 
here could possibly be drawn. The third, 
and undoubtedly the most important, reason 
which he gives is what he refers toas the 
“plaintiffs own evidence’; now if the 
plaintifis had produced any witness who 
had been able to prove in any way that 
there had been any negligence of any 
kind on the part of the appellant or by 
their Agents or servants, (for a corporate 
body can only after all act through its 
Agents or servants) there is little doubt but 
that the plaintiffs might have succeeded, 
It is not sufficient, however, I think for 
this Court to hold that, merely because 
the District Judge states that having 
regard to ,the plaintiffs’ own evidence no 
other reasonable conclusion can be come ta 
other than that the loss was due to thg 

1) (1922) 1 A. C. 178; 91 L, J.K, B, 423; 97 
cas’ r: ET LRI Ba 
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negligence of the Company's servants, the 
matter is by such a statement precluded 
from being considered in second appeal. 
In a.case such as this it is important to 
see what in fact was said in evidence by 
any witness who appeared for the plaintiffs. 
In this case I fear that what was said by the 
only witness who appeared for the plaintiffs 
was in no sense any proof of negligence but 
Only an assertion thereof, The only witness 
who was called by the plaintiffs merely 
stated as fcllows—‘“Because the bale has 
not been delivered to meso I say that it 
has been lost on account of the negligence 
of the Railway Companies”. (I may say 
that in the suit as originally brought the 
Bengal and North Western Railway Com- 
pany through its Agent at Gorakhpur was 
a second defendant). I need hardly, I 
think, point out that a mere assertion of 
this kind is of no evidential value whatever 
as proof of negligence on the part of the 
appellant. Ifone was to hold that it was, 
. all the difficulties which surround plaint- 
ifis in bringing a suit of this kind,.would 
at once disappear; for all that would be 
necessary for such to do, in order to throw 
the whole of the onus upon the defendant 
Company of bringing itself within the ex- 
ceptions in the Risk Note “B” which purport 
to exempt him from liability, would. be to 


make a mere assertion by. a witness on. 


behalf of the plaintiffs that he believed 
that the loss which was admitted was due 
to the negligence of the Railway Company's 
servants. I think that it is obvious that 
such a statement as this is as of little evi- 
dential value in this case as are the other 
two reasons which have been given in the 
decision of the District Judge. The judicial 
comments which have been passed not only 


‘- in this country ‘but also in England upon 


the difficultiés which a plaintiff, who has 
entered into a contract of the nature of 
Risk Note“B,” encounters, have been severe, 
and, if I may say so well founded. But 
such strictures on a Railway Company 
hardly properly lie within the domain of 
the Courts; for it is, I take it, always open 
to a person, who wishes to consign his 
goods for carriage by a Railway, not to 
enter into a contract such as is set out in 
the Risk Note “B” which entails upon him 
‘such immense difficulties in the event of 
his wishing to recover from the Railway 
‘Company for loss or damage of the goods 
which. he has consigned to itto take to 
their destination. By this timel think it 
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ought to be publicly kúówn that it would 
appear that the- onus of proving wilful 
negligence lies upon the plaintiff who 
brings the suit- for recovery of what has 
been Jost on a Railwany Company's lines 
if he sues upon the special contract which 
is embodied in the Risk Note “B.” It has 
been suggested that in this*particular case 
the mere admission by the Railway Com- 
pany of the loss is not sufficient to prove 
that loss; and reference was made to a 
ease decided by a Bench of the Bombay 
High Court [Ghelabhat Punsi v. Hast Indian 
Railway Company (2)] in which their Lord- 
ships thought that a mere admission. by 4 
Railway Company in their favour that the 
goods were lost was not sufficient to prove 
that the goods had been in fact lost. I 
need only point out that this case was de- 
cided before the case in the House of Lords 
to which I have already referred. There 
the matter is fully dealt with and I think 
that an admission of loss must be regard- 
ed as a position which it is open to the 
defendant Railway Company to take up. 
After all it does not appear to me that it 
is necessary for a person to give strict 
All the 
points in the present appeal have been 
recently dealt with by Mullick, J., and my- 
self in the case of G. J. P. Railway Co. v. 
Jitan Ram-Nirmal Ram (3). 

Under these circumstances, and I must 
confess with some sympathy for the re- 
spondents, I feel that the only possible 
course in this case is that the appeal must 
be allowed and the suit dismissed. 

There will be no orderas to costs. 

Adami, J.—I agree. 


Z. K. Appeal allowed. 

(2) 63 Ind. Cas. 241; 45 B. 1201; 23 Bom. L. R. 525. 

(3) 72 Ind. Cas. 440; 4 P. L. T. 173; (1923) Pat. 82; 1 
Pat. L. R. 169; (1923) À. I. R. (Pat) 285; 2 Pat. 449, 





BOMBAY HIGH COURT. 
ORIGINAL OIvIL JURISDICTION APPEAL 
No. 12 or 1925. 

July 8, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
DAYARAM SURAJMAL—Puarntire—~ 
APPELLANT 

versus : 
OHANDULAL' DAYABHAL AND oragrs 
—DEFENDANTS— RESPONDENTS: 
Stamp Act (II of 1899), ss. 12, 17, 47—Hundi bearing 
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uncancelled one anna stamp—Date written acress 
stamp by drawee—Hundi, whether duly stamped. 

A hundi chargeable with the duty of one anna was 
presented for payment Learing’an uncancelled one 
anna stamp and the drawee when maning the payment 
wrote across the stamp the date of the payment: 

Held, (1) that the writing ofthe date across the 
stamp whichhad not been cancelled atthe time of 
the making of the hundi did not have the effect of 
converting the hundi from an unstamped document 
into a stamped dogument and that the provisions of 


s.47 of the Stamp <Act had no application to the 
case; 


(2) that consequently the hundicontinued to be an 
unstamped document and that no suit could be 
brought on the basis of it. 

Mr Coltman (with him Mr. M. J. Mehta), 
for the Appellant. 

Sir Chimanlal Setalvad, for the Respond- 
ents. 


JUDGMENT.—The plaintif alleged 
that he was a holder in due course of a 
shah jog hundi for Rs, 900, dated Feb- 
ruary 10, 1922, drawn by one Jaggannath 
Gordhandas of Poona on Joraji Deoraj; the 
second defendant Firm of Bombay, in favour 
of Venkatesh Ramchandra Shivnoor of 
Belgaum. The plaintiff transmitted the 
said hundi from Gulberga to his branch 
firm at Secunderabad. In the course of 
transmission to Secunderabad the said 
hundi was stolen by some person not 
known to the plaintiff. Jt then came into 
the hands of the first defendant firm, who 
presented it for payment to the drawees, 
the second defendant firm. The first de- 
fendant received payment from the second 
defendant. The plaintiff claimed ‘that the 
first defendant had no titleto the hundi, 
and that the first defendant was bound to 
pay the same with interest as moneys had 
and received for and on behalf of the plaint- 
iff. The plaintiff further submitted that 
the second defendant firm was not entitled 
to pay the amount to the first defendant 
firm as they had no title to the same. 
The plaintiff, therefore, prayed that the 
defendants be ordered to pay to the 
plaintiff the sum of Rs 1,035 with interest 
on Rs. 900 at the rate of nine per cent. 
per annum from October 10, 1923, till 
judgment, and costs of the suit. 

We are not concerned with any other 
issues which were raised at the trial, 
except the issue whether the hundi was 
properly stamped. The Judge found on 
this issue that the instrument was un- 
stamped, and, therefore, was inadmissible in 
evidence. The plaintiff's suit was then dis- 
missed, 
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According to the evidence the hundi 
bore an uncancelled oneasnna stamp when 
it came into the hands of the first defend- 
ant firm. It was not, therefore, duly 
stamped at the time of execution. Under 
s. 12 (2) of the Indian Stamp Act :— 

“Any instrument bearing an adhesive 
stamp which has not been cancelled so that 
it cannot be used again, shall, so far as 
such stamp is concerned, bedeemed to be 
unstamped,” 

Under s. 17:— . 

“All instruments chargeable with duty 
and executed by any person in British India 
shall be stamped before or at the time of 
execution.” 

There is one exception provided bys. 47. 
of the Act which enables certain documents 
chargeable with the duty of one anna, if un- 
stamped, to be stamped at a later date. 
Section 47 says :— 

“When any Billof Exchange, promissory 
note or cheque chargeable with the duty 
of one annais presented for payment un- 
stamped, the person to whomitis so pre- 
sented may affix thereto the necessary 
adhesive stamp, and, upon cancelling the 
same in manner hereinbefore provided, may 


. pay the sum payable upon such bill, note 


or cheque, and may charge the duty against 
the person who ought to have paid the same, 
or deduct it from the sum payable as 
aforesaid,-and such bill, note or cheque 
shall, so far as respects the duty, be deemed ~ 
good and valid.” 

lf the second defendant firm, when the 
hundi was presented, had affixed the stamp 
and cancelled it, then the hundi would 
have been considered with, regard to the 
payment of duty, a good and valid docu- 
ment. The evidence shows that some time 
on February 12, when the kundi was paid 
by the second defendant firm, Nagardas, 
a partner in the first defendant firm 
noticing that the stamp on the hundi 
had not been cancelled, wrote across it the 
date “February 12, 1922.” That would not, 
according to the provisions of the Act, make - 
a document, which up to that time had been 


unstamped, stamped. 


It is clear, therefore, that there has been 
no attempt whatever to comply with the 
provisions of s. 47 of the Act, and the dccu- 
ment still continues to be unstamped. We 
think then that the decision of the Judge 


was right and theappeal must be dismissed 
with costs, 


Z K Appeal dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 128 
OF 1923. 
July 10, 1925. 
Present:—Mr. Justice Adami and 
Justice Sir John Bucknill, Kr. 
HARO MANDAL— APPELLANT 
VETSUS 
DHIRANATH DAS AND OTHERS— 
RESPONDENTS. ; 
Limitation Act (IX of 1908), Sch. I, Art. 14—- 


Santhal Parganas—Death of proprietor—Settlement of . 


lands by prodhan—Heir of deceased, objection by, 
dismissal of—Suit for declaration—Limitation. 

On the death ofa Hindu widow who had succeeded 

to the estate of her husband in the Santal Parganas 
the Sub-Divisional Officer passed an order that as no 
-heir of the deceased was traceable the prodhan might 
settle the lands according to the village Record of 
Rights. The prodhan subsequently reported that he 
had settled the lands with certain persons and on 
that report the Sub-Divisional O.dicer recorded an 
order “File.” The heir of the deceased subsequently 
appeared and filed an objection but his claim was 
rejected and an order was passed that he should go to 
the Civil Court and that if he sueceeded in establish- 
ing his claim he would be entitled to get possession 
of his land. Shortly thereafter the heir who had tiled 
the objection died and hissons fileda suit for a 
declaration that they being the next reversioners of 
the deceased widow were entitled to get the lands 
left by her and that the defendants with .whom the 
lands had been settled by the prodhan were not 
- entitled to retain the lands under the guise of a settle- 
ment at fouti. This suit was filed more than a year 
after the date of the order rejecting the objection filed 
by the plaintiffs’ father: ‘ 

Held, that the suit was not one for setting aside 
the order of the Sub-Divisional Officer and was 
cons2quently not governed by Art. 14 of Sch. I to the 
Limitation Act. [p. 692, col..2.] 

Appeal from a decision of the District 
Judge, Dumka, dated the 6th November 
1922, confirming that of the Subordinate 


Judge, Gonda, dated the 25th May 1922. 


Mr. S. N. Bose, for the Appellant. 
Mr. Janak Kishore .for Mr. Dinesh 
Chandra Varma, for the Respondents. 


. JUDGMENT, 

Adami, J.—This second appeal comes 
from the Santhal Parganas. It appears that 
‘one Musammat Sahodramani succeeded to 
the properties of her husband, that is to 
say 63 bighas 16 kathas in village Sour 
Pachisa. Shamlal Mandal the prodhan of 
the village was her bhoulidar and 
Wood's Settlement in 1873 und Mr. Craven's 
Settlement in 1879 Sahodramani andShamlal 

were recorded jointly for the lands; - but an 
`~ entry was made that Skamlal was the 
bhoulidar. In the Settlement of 1908 the 
Settlement Officer refused to record Shamlal 


as having a joint interest on the ground - 
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“might be 


. Mandal his brother. 


ia Mr.. 
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that the interest of any reversioners -there 
would be prejudiced. Then 
Sahodramani and Shamlal put in a petition 
of compromise before the Settlement Officer 


. asking that they might be jointly recorded, 


but this was refused in 1903. On appeal 
the order of the Settlement Officer was 
affirmed on the ground given by the Settle- 
ment Officer. Thus Sabodramani was alone 


_recorded in the Settlement of 1908; she’ 
remained in possession till January 1916 


whenshe died. On her death Rako Mandal 
son: of Shamlal, who had succeeded as 
prodhan declared that Sahodramani had 
died issueless and without heirs and, there- 
fore, the jote was faut ferari and asked to 
be allowed to ra-settle it with some , razyat 
of the village. The Sub-Divisional Officer 
remembered what had happened in . the 
settlement proceedings and ordered an in-, 
quiry to be made as to the whereabouts and 
existence of Jhumak, the brother of 
Sahodramani’s husband, who had put in 
an objection during the sattlement pro- 
ceadings. A peon was Sent out to report if 
Jhumak existed and whether Sahodramani 
had left any one else claiming to. be her 
heirs The peon came bask and reported that 
he could not find, Jhumakor any heir of 
Sahodramani. On the 17th November 1916 
the Sub-Divisional Officer passed the follow- 
ing order:— i 
“Read the peon’s and chaukidar's report, 
They failed to trace out any heir of the 
deceased ryot; the prodhan may settle the 
land according’ to the’ village Rècord of 
Rights; any one aggrieved by his action may 
come up to Court with an objection”, © 


As a matter of fact Jhumak was. at 
Bousi a village only eight miles from Sour 
Pachisa. Rako Mandal, howaver, reported 
on the 5th of January 1917 that he had 
settled the lands with the defendants 
Mohan Lal Mandal, his nephew, and. Haro 
On that report the 
Sub Divisional Officerrecorded the - order 
“Wile” on the lith January 1917. 


On the llth May 1917, Jhumak Dag, 
having heard what had happened, came for- 
ward and filed an objection but it. was re- 
jected, and he then filed another objection 
which was again rejected on the 28rd 
August 1918 on the ground that as Jnumak 
had been absent from the village and had 
no lands there, r. 27 of the Santhal Rules 
would apply to the effect that in the settle- 
ment. of fouti lands a resident jamabangi 
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raiyat should be preferred to an heir of the 
recorded raiyat living miles off from the 
village in which the land was situate. The 
order of the Settlement Officer on the 23rd 
August 1918 was to the following effect:— 

“As already ordered Jhumak Das should 
go tothe Civil Court to establish his claim 
to get thedand as legal heir of ihe de- 
ceased recorded raiyat, Musammat Sahodra- 
mani, and that ifhe succeeds he would be 
entitled to. get possession of the land on 
payment of whatever sum the settlement 
takers may be found to have actually paid 
to the prodhan as arrear renis for the 
holding. I may note here that the defend- 
ants Mohan Lal Mandal and Haro Mandal 
had been allowed settlement of the jote on 
condition that they paid up the sum due 


> as arrears which amounted altogether to 


ww 


"aration 


Rs. 778-11-6 and thissum was paid by them 
to the prodhan. 

Jhumak Das died in 1919 before he could 
move the Civil Court, and it was not until 
the 3lst August 1921 that his sons, the 
present respondents filed the suit out of 
which this second appeal arises. 


The plaintifis in this suit prayed for a 
that they, being the next 

érsioners of Musammat Sahcdramani, 

«s entitled to get the lands left by her, 

that the defendants were not entitled 
to.ttain the property under the guise of 
its settlement at fouti. They asked also 
for a declaration that the order of the 17th 
November 1916, allowing the prcdhan to 
settle the land was obtained ty fraud 
since the land was not fouti. Thirdly, 
they asked that the order of the 23rd 
August 1918, passed by the Sub-Divisional 
Officer, in Revenue Miscellaneous Case 
No. 302 of 1916-1917, should be set aside, 
and they asked that they should be given 
pessession of the lands in suit without 
being required to pay any rent to the 
prodhan, who, with the other defendants, 
had been in possession throughout. 


The Trial Court found that the plaintiffs 
had proved that their father Jhumak was 
the reversionary heir of Musammat Sahodra- 
mani, and after his death they were the 
next reversioners. It was found, too, that 
Jhumak Das was the brotherof Sahodra- 
mani’s husband. 

- The question whether the suit was 
paried by Art. 14 was considered by the 
Subordinate Judge and he held that that 
Article would not apply, as the success of 
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the plaintiffs in the suit was not contingent 
on the setting aside of the order passed 
by the Sub-Divisional Officer. 

He decided that the payment of 
Rs. 778-116 by the defendants to the 
prodhan was proved, and considered the 
contention that r. 27 of the Attestation 
Rules would prevent settlement with 
Jhumak or his heirs. The Subordinate 
Judge held that r.27 could not operate 
to change the order of succession laid 
down bythe system of law and religion 
to which a family belongs. He found 
that the plaintiffs were entitled to recover 
possession without further payment to the 
defendants. He, therefore, decreed the 
plaintifis’ suit, 

The learned District Judge has upheld 
the Subordinate Judge on every point and 
dismissed the appeal which was brought 
before him. i 

The only points brought: before vs in 
second appeal are the point of limitation 


and the point of the liability of the plaint- 


iffs to re-pay the defendants the sum of 
Rs. 778-11-6 which the defendants paid to 
the prodhan. 

It is strenuously contended before rs 
that Art. 14 of the Scheduleto the Limit- 
ation Act barred the suit, since it would bè 
necessary to set aside the orders of the Sub- 
Divisional Officer before the plaintiffs could 
recover possession. 

The learned District Judge bas dealt with 
this contention and, overruled “it: The 
learned Vakil relies on the cases of Pay bair 
Nath Dutt v. Raj Mahan Dutt (1), Ganesh 
Shesho Deshpande v. Secretary of State for 
India (2) end Raghunath Prasad v. Kaniz 
Rasul (è) also on the case of Nagu v. Salu 


Now, if in the present case it would be 
necessary, in order to allow the plaintiff to 
succeed, to set aside any order of the. 
Sub-Divisional Officer, there isno doubt 
that Art. 14 would apply: Butin the pre- 
sent case the relief sought is primarily a, 
declaration that the plaintiffs are entitled to 
succeed Musammat Sahodramani as her next 
reversioners, and forsuch a declaration the 
setting aside of the order of the Sub-Division 
al Officer would not be necessary. It is true 
that the third relief asked for by the plaint- 
iffs is the eetting aside of the order of the 


(1) 29 C. 367; 6 ©. W. N. 92. 

(2) 57 Ind. Cas. 587; 44 B. 451. 

2 24 A. 467; A. W. N. (1902) 116. 
(4) 15 B, 424; 8 Ind, Dee. (N. a) 289, 
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Sub-Divisional Officer; if the first relief is 
granted, the third relief would-not be re- 
quired, and then, if we examine the order of 
the Sub-Divisional Officer made on the 23rd 
August,.1918, which I-have cited above, it 
is clear: that:there is no final order and the 
plaintiff. was:told. that,.if he succeeded in 


obtaining: a decree establishing his claim. 


toget. the. land .as legal heir, he would be 
entitled. to. get possession of the land on 
payment of, whatever sum had been paid by 
the defendants. , Therefore, it is quite clear 
that. there would be no necessity to set aside 
the order of the Sub-Divisional Officer, for 
the suit.is really a compliance with the 
order; .nor would it be necessary to set 
aside the order of “File,” passed when the 
prodhan. reported that he had settled the 
jote with the -defendants. The plaint- 
iffs haying obtained a decree declaring their 
title would enter. on the land as heirs of 
Sahodramani. ‘Therefore, I think, that the 
learned District Judge was quite correct in 
refusing to set.aside the decree of the lower 
Court on. the. ground of. limitation. 

‘There. is another. view which might be 
taken. also, and that is, that in the plaint the 


plaintiffs asserted frand, and though ‘there. 


is..no distinct finding as to fraud in the 
judgments of the lower Courts, the tenor of 
those , judgments is to show that Rako 
Mandal, the prodhan; acted somewhat 
fraudulently in dllowing the existence of 
Jhumak. to be. concealed. If there were 


fraud found, then the, question of limitation: 


would: not, come in ; but it isunnecessary.to 
consider ‘this view. of the.question. 

“The ‘ohly point in: which I would differ 
from ‘the? learned. District Judge is with 
regard: to ‘the , payment of: Rs.. 778. The 
reason given’ by. the lower Courts’ for re- 
fusing to order payment of this amount by 
the- plaintiffs is that the- defendants, during 
the years they have been in possession, have 
been able to obtain profits: from the land 
exveeding in value the amount of Rs. 778 
paid by-them. I do not think. that this is 
‘the right view to take. The. Courts -below in 
fact’ have entered into the question of 
mesne profits, and have set off those mesne 
profits against the payment. ' In their plaint 


para. 18, the plaintiffs state ‘that; they will. 


bring a separate suit for meshe profits and 
they do not ask in the “present suit for 
mesne profits. If there is to be a set off 
that set off should be in the suit for mesne 
profits. ` It is not open to the Courts in the 
present -suit to reckon.-what the mesne 
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profits.are and to set.-them-.. off against. the 
Rs. 778. It seems to be assumed, too, that- 
the Rs. 776 went into the hands of the 
prodhan ; the .amount represented the 
arrears due and would have to be paid:.to. 
Government by the prodhan., It'is only 


right, in my opinion, that the plaintiffs: 


should re-pay to the defendants, when 
they recover posséssion, this .sum of 
Rs. 778-11-6 paid towards arrears by..the, 
defendants, and I would, therefore, modify 
the decree of the lower. Courts to this 
extent that it be declared that’ the plaintiffs 
are entitled to recover possession of the lands 
on their payment to the. defendants, of the 
sum of Rs. 778-11-6 within a period of six . 
months from this date. To that extent. the . 
decree of the lower Courts will be modified. 
Each party will bear its own. costs in. this 
Court. . NA 
Bucknill, J.—I agree. eee 
„Z. K. Decree. modified. . 


RANGOON HIGH COURT. 

SPECIAL SECOND CIVIL'APPEAL No; 246-0F 

1924. ' 
April 24, 1925. 
Present:—Mr:.J ustice Qarr. 
‘U THA NYO—AppELLANT 
‘ versus 
MG. KYAW THA AND aNoTtHER— 

i . RESPONDENTS. 

Transfer of Property Act (IV of 1888), s. 105— 
Registration Act (XVI of 1908), ss. 2, 17-—-Burma 
Registration Directions—“Lease”, meaning of—Agrée- 
ment by tenant to.cultivate land ~Registration. ` 

An agreement executed by a.tenant only,. agreeing 
to cultivate land and to pay rent,is not a “lease” 
under s. 105, Transfer of Property -Act, because the 
document, being not executed’ by the lessor, the land! 
owner, cannot transfer. any -rightin the. property 
within the definition as given in the section. _,[p..694, 
col. 1.) a Ae 

Direction 46 (d) (4) in the Burma Registration Direc- 
tions has no application to such a document as the 
above. The document, however, ʻis a “lease™ within 


the wider. definition givent'in.s.. 2 ‘of:the Registra- 


tion Act, and is compulsorily. registrable if it. falls 
under s. 17 of the Act. ip. 694, col. 2.] 

Appeal against a decree of the District 
Court, Thaton, in O. A, No. 4 of 1924, | 

Mr. Ba Thein, for the Appellant. 

Mr. R. M. Sen, for the Respondents, 


$94 


' SUDGMENT.—This was a suit for 
rent of paddy land. The plaintiff claimed 
under an agreement, which has been marked 
Ex. A, but is filed in the process file, 
which was, he alleged, executed by the 
three defendants. The rent fixed was 350 
baskets of paddy. 

The first defendant filed a written state- 
ment confessing judgment, A decree has 
since been passed against him on this 
and he is not a party to this appeal. 

The second defendant denied execution 
of the agreement and the third defendant 
did not appear at all. The case was fixed 
for hearing and one of the defendants 
appeared, but no evidence was taken and 
the suit was dismissed on the ground that 
Ex. A was compulsorily registrable and, 
therefore, could not be admittted in evi- 
dence and that the agreement could not 
be. proved. 

So faras regards the 2nd and 3rd defend- 
ants, this decision was upheld py the 
District Court, which, however, gave a 
decree against the Ist defendant on his 
confession. ' 

The only question now for decision is 
ae this document required registra- 
ion, 

The document is of a kind very com- 
mon in Burma, and which is usually called 
a lease.’ Ib is, however, an agreement exe- 
cuted by the tenants only, who agree to 
cultivate the land and pay the rent, and 
also agree to certain other conditions, 


A “Lease” is defined in s. 105 of the 
Transfer of Property Act, which reads as 
follows :— 

“A lease of immoveable property is a 
transfer of aright to enjoy such property, 
made for a certain time, express or implied, 
or in perpetuity, in consideration of a 
price paid or promised, or of money, a 
share of crops, service or any other thing 
of value, to be rendered periodically or on 
specified occasions to the transferorby the 
transferee, who accepts the transfer on 
such terms............... is i 


It is quite clear thatthe document now 
in question is not a lease within this defini- 
tion, It is net executed by the lessor, the 
land-owner, and, consequently, it cannot 
transfer any right to the property. It is 
in fact merely an agreement to cultivate 
and pay rent. The document, therefore, 
does not come within the provisions of 
the Transfer of Property Act at all and 
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itis unnecessary to consider those pro- - 
visions further. f 

The Registration Act, however, in s. 2 
(7) says :—"Lease includes a counter-part, 
kabuliyat, an undertaking to cultivate or 
occupy, and an agreement to lease.” This 
document, therefore, comes within the defini- 
tion of a lease, for purposes of the Regis- ` 
tration Act, as being an undertaking to 
cultivate or occupy. But whether regis- 
tration is compulsory or not depends on 
s.17. Section 17 (d) provides that leases 
of immoveable property from year to year, or 
for any term exceeding one year, or reserv- 
ing a yearly rent are compulsorily regis- 
trable, provided that the Local Government 
may exempt certain kinds of leases. 

Now, the present document, considered 
as a lase, does not fall within this clause, 
for it is not for a term exceeding one 
year. Solar, therefore, s, 17 does not require 
it to be registered, 

The only other clause which might 
apply is cl. (d), and that could only apply 
if the instrument purported, or operated, 
to create a right or interest in immoveable 
property ofthe valueof Rs 100 and upwards. 
This condition, as I have pointed out 
above, is not fulfilled by the present docu- 
ment. 

I can, therefore, see no sufficient reason 
for holding that this document required 
registration. 

The Courts helow have acted, in part, 
on Direction 46 (d) (i) of the Registration 
Directions. This embodies aruling by the 
Inspector General of Registration. This 
Direction says :—“A lease for agricultural 
purposes for a year orless must be made 
by oral agreement with or without delivery 
of possession or by a document either 
registered or unregistered; but’ when the 
value of the right created is Rs. 100 or 
upwards, if there is a document, it must 
be registered.” 

As regards leases within the definition 
in the Transfer of Property Act, I express 
no opinion as to the correctness or other- 
wise of this ruling; but it appears to me 
to be quite wrong in respect of a docu- 
ment, such as that now under considera- 
tion which’is not, strictly speaking, a lease 
at all, but is a lease within the wider 
definition in the Registration Act. 

I have been referred also to an unpublish- 
ed judgment of this Court in Special Civil 
Second Appeal No. 274 of 1921. In that 
case a document of a kind similar to the 
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present one was involved, and the learned 
Judge remarked that it was abuadantly 
clear that it required compulsory regis- 
tration, He did not, however, give any 
reasons for this view, and the point, al- 
though it was taken up by the appellantin 
that case, had not been pressed and does 
not appear to have been fully argued. 

I do not consider, therefore, that I am 
bound by that decision. Ihold, therefore, 
that the document now in question did not 
require compulsory registration. 

The appeal is, therefore, allowed, the 
judgments and decrees of the Courts below, 
as regards the two respondents (the 2nd 
and 3rd defendants) in the suit, are set 
aside, and the suit is remanded to the 
Township Court for a decision on the merits 
as against these two defendants. f 

The appellant will be given a certificate 
for the refund of the Court-fees paid on 
this appeal. The other costs of this appeal 
will be costs in the snitand, together with 
the costs in the District Court, will follow 
the final result. 

I would point out to the Township Judge 
that, although Ex. A does not require 
registration, it does appear to require to 
be stamped, but it is unstamped at present. 
It will be necessary, therefore, for him to 
decide whether this document requires a 
stamp and, if so, to require the duty and 
penalty to be paid before admitting it in 
evidence. 


N. H. Appeal allowed, 


BOMBAY HÍGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL No, 45 
oF 1925. 

Julv 13, 1925. 

Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee, 
MUNICIPAL CORPORATION or 
BOMBA Y—APPELLANT 
VETSUS 
RANCHORDAS VANDRAVANDAS—- 
RESPONDENT. 

Land Acquisition Act (I of 1894), ss. 4, 6 (3)—City 
of Bombay Municipal Act (III of 9888), s. 68 (k)— 
Compulsory acquisition of land— Declaration by Local 
Government, whether conclustve .as to purpose for 
which land required--Suit to challenge nature of 
purpose, whether maintainable-—Erection of quarters 
for Municipal servants, whether public purpose—Hrec- 
tion. of shops, effect of. 

A declaration by the Local Government under s. 6 
(8) of the Land Acquisition Act that a certain piece 
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of land is required for a public purpose is not conelu- 
sive with regard tothe character of the purpose for 
which the land isrequired and it is opən toa person 
who is likely to be affected by tha acquisition of land 
in pursuance to the declaration to institute a suit to 
have it declared that the land in question cannot be 
acquired by compulsion inasumch asit is not required 
for a public purpose. |p. 697, col. 2; p. 698, col. 1.] 

Under the provisions of s. “3 (k) ofthe City of 
Bombay Municipal Acta Municipality is empowered 
to acquire land for the purpose of building quarters 
for Municipal servants, as that isa measure likely to 
promote public safety, health, convenience or instruc- 
tion. [p. 698, col. 1.] 

Where a Municipality determines that a certain 
measure is likely to promote public convenience within 
the meaning of s. 63(k) of the City of Bombay 
Municipal Act, it is not open to a Oourt of Law to 
interfere with the exercise of that discretion. [p. 698, 
cols. 1 & 2,] . 

Where a Municipality proposes to acquire a piece 


. of land for the purposes of a school, a play ground, 


recreation park and for erecting residential quarters 
for Municipal servants, it cannot be said that the ac- 
quisition is not being made for a public purpose mere- 
ly because asa part of the scheme the Munieipality 
proposes to erect certain shops on a portion of the land 
to be acquired in order to recoup itself for the expenses 
to be incurred in connection with the scheme. [p. 699, 
cols. 1 & 2.] 


Appeal against the judgment of Mr. 
Justice Shah. 

Mr. Coltman (with him Mr. Daphtary,) 
for the Appellant. 

Sir Chimanlal Setalvad (with him Mr. 
Kemp), for the Respondent. 


JUDGMENT.—Plaintifis Nos. 1 to 5 
in this suit are the trustees of the Tulsidas 
Gopalji Charitable Trust. As such trustees 
they are in possession of certain immove- 
able property which defendants Nos. 2 and 
3 desire the Government of Bombay to 
acquire for them under the provisions of 
theLand Acquistion Act I of 1894. Plaint- 
iff No, 6 is in occupation of a portion of 
the property as the lessee from plaintiffs 
Nos, 1 to 5. 


The plan of the land appears at p. 23 
ofthe print. Theland marked yellow was 
acquired by the Corporation in or about 
the year 1917 for certain purposes including 
the building of a Primary School. It does 
not seem, however, that up to now the 
Corporation has proceeded with the construc- 
tion of the school. On September 27, 1920, 
the Municipal Commissioner addressed a 
letter to the Corporation which appears at 
p. 23A of the print:— 

“I have the honour to refer to Corpora- 
tion Resolution No. 1609, dated June 14, 
1915, approving of the acquisition of a 
site for the construction of the Primary 
School at Mazagaon and to state that 
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after further enquiries the site proposed 
has-been found to be inadequate for the 
neédg of primary education in this locality. 
On. making enquiries as to how this diffi- 
culty. could be remedied, Mr. Mackison 
has come to the conclusion that the area 
in ‘question t® the East of Mazagaon Road 
is ah, présent very badly developed and 
furnished an opportunity not only for the 
construction of school accommodation but 
for development as quarters for Municipal 
seryatits and the provision of a public 
park. -I attach a plan No. 67 of August 
12, 1920, showing the existing site already 
acquired for the Primary School, and Mr. 
Mackison’s proposed development. I do not 
think. that this development can be con- 
sidered to be final, but there is no doubt 


that an opportunity exists for acquiring: 


Jand in this locality at a reasonable rate 
to meet several Municipal needs, The 
Corporation in their Resolution No. 4775, 
dated September 15, 1919 have requested 
‘us to expedite the submission of proposals 
for the housing of certain of the Municipal 
servants. The locality in question would 
be very suitable. Asli have already stated 
the land is at present very badly deve- 
loped and the present lease will expire in 
a few years. 

It is estimated that the total cost of the 
land with the quarters to be constructed 
thereon will be approximately Rs. 234 
lakhs. From the development as proposed 
‘by Mr. Mackison, it is anticipated that it 
would be possible to provide a public 
park and the play-ground for the school 
and still to derive a return of about four 
-per cent. on the capital outlay. The 
‘development suggested provides eighty- 
- four shops and one hundred and twenty- 
‘six quarters of fourrooms each. The area 
to be acquired is 27,213 square yards 
‘which withthe area already acquired 2,225 
square yards will give a total area of 
29,438 square yards. Itis estimated thatthe 
number of people to be dishoused will be 
three or four hundred, whereas accommoda- 
tion would be provided by the proposed 
development for about750 people in addition 
to the school and the park. 

As already stated I am not entirely 
satisfied that the development pro- 
posed is the best suited to the locality 
but I am emphatically of opinion that the 
Jand in question should be acquired for 
development as a Municipal estate com- 
prising a school and a play-ground, quarters 
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for Municipal servants and a publie recre- - 


ation ground. The details to be laid out 
can beadequately arranged at a subsequent 
date after full discussion. 

I, therefore, request the sanction of the 
Standing Committee and the Corporation to 
the acquisition of an area of approximately 
27,213 square yards on the east side of 
Mazagaon Road between Dockyard Road 
and Matharpakhady Road and to my 
making an application to Government for 
the acquisition under the Land Acquisition 
Act of the area mentioned above.” 

The said letter was thereafter referred 
to, and considered by, the Roads Com- - 
mittee, and eventually the Municipal Com- 
missioner addressed a letter to Government - 
on March’ 28, 1922, which appears at p. 16 
of Part III of the print :— 

‘T have the honour to state that the 
Standing Committee have authorized me 
to apply to Government for the acquisi- 
tion under the Land Acquisition Act of the 
property bearing N.S. No. 3607 at Mazagaon 
and Dock Yard Roads shown in crimson 
colour on the accompanying plan marked, J. 
M. F. No, 3607 (in duplicate) in connection 
with its development as a Municipal estate 
comprising a school, a play-ground, quarters 
for Municipal servants, etc. 

Irequest that Government will be pleased 
to take necessary steps in the matter and 
place me in possession at as early a .date 
as practicable. 

The usual draft notification under s. 4 
in duplicate is herewith forwarded.” 

A notification was thereafter published 
under the provisions of s.4 of Act I of 
1894. On June 27, 1922, a notification under 
s. 6 of the Land Acquisition Act was pub- 
lished. The preamble states :— ` 

“Whereas it appears to the Governor in 
Council that land isrequired to be taken 
by Government at the expense of the Muni- 
cipality of Bombay for a public purpose, 
viz., the development as Municipal estate 
comprising a school, a play-ground, quarters 
for Municipal servants, ete., it is hereby 
‘declared that for the above purpose the 
following plots of land are to be acquired 
in the aforesaid city of Bombay.” 

The plaintifis’ Solicitors then wrote tothe 
lst defendarft complaining about the pro- 
perty being acquired by the Municipality 
“under the. guise of a public purpose, not 
in the interests of the inhabitants of the 


neighbourhood, but with a view to pro- 


fiteering.” Similar letters were written to 
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the Corporation and to the Municipal Com- 
missioner. On Septemper 18, 1922, a notice 
was given that the plaintiffs intended to 
institute a suit against the Secretary of 
State for India in Council and the Muni- 
cipality of Bombay. 

On June 21, 1923, the plaintiffs filed 
this suit praying that it might be declared 
that all the proceedings taken in connection 
with the acquisition of the property were 
invalid and ‘of no effect, and that the de- 
fendants, their officers and oragents forth- 
with pending the hearing of the suit and 
thereafter permanently be restrained from 

“ taking any further steps to acquire posses- 
sion of the property. The plaintiffs con- 
tended that the 2nd and 3rd defendants 
had. no power to acquire the property for 
the purpose for which they proposed to 
acquire the same. In particular they had 
no power to acquire the property for the 
purpose of “{(a) erecting quarters for the 
accommodation of Municipal servants; (b) 
erecting shops to be let out on hire for 
profit; and (c) recoupment of expenses in- 
eurred in tha acquisition of other land 


acquired or to be acquired for legitimate. 


purposes.” 

. Defendants Nos. 2 and 3 have put in 
their written statement, and the real defence 
to the plaintiffs’ claim is contained in para. 
10 thereof :— 


“Referring to para. 9 of the plains these ` 


defendants without prejudice to the con- 
tention contained in para. 9 hereof deny 
each and every contention contained in the 
said para, and say that they have power to 
acquire land for the purposes therein men- 
tioned. These defendants say further that 
in fact the purposes (b) and (c) mentioned 
in the-said para, are not mentioned in the 
said declaration which states. the purposes 
for which.the said land is required. These 
defendants deny that they in fact propose 
to acquire the said land for the said pur- 
poses (b) and (e). 


within the powers of the znd defend- 


ants (as they say it is) is. merely incident- 


al:.to the said proposed scheme. These 
defendants say further that the 2nd de- 


fendants would in any event be entitled to’ 


use the said land for any purpose for which 
the Municipal Act authorized its use al- 
though such purpose was not that mention- 
ed:;:in-the said declaration.” 
„Defendants .Nos..1 and 4 have filed their 
written statement, their main contention 
being that by reason ofs. 6 (3) of the Land 


MUNICIPAL CORPORATION V. RANOHORDAS VANDRAVANDAS, 


The erection of shops if. 


697 


Acquisition Act, 1894 the said declaration 
is conclusive evidence that the land is 
needed for a public purpose and the 
plaintiffs are debarred from alleging the 
contrary. : 
Numerous issues were raised gt the hear- 
ing. A large number-of them were purely 
on technical points -which the defendants 
might well have conceded. On Issues- 
Nos. 2 and 7, whether the suit was main- 
tainable as against all the defendants, viz., 
Nos. 1 to 4, the learned Judge held that the 
suit was maintainable inspite ofs. 6, cl. 
(3), of the Land Acquisition Act; it even 
seems to have heen conceded before the 
learned Judge by the. defendants that the 
suit was maintainable. However, in any ~. 
event itis perfectly clear there is nothing: ti. 
in the point. a 
In Amulya Chandra Banerjea v. Cor- 
poration of Calcutta (1), a suit was brought 
for a declaration that the Municipality of 
Calcutta was not competent, according’ to 


law, to acquire certain land in Calcutta, © ` 


the property of the appellants. The Dis- 
trict Judge held that the declaration made 
by the Governor on September 6, 1915 
under the Land Acquisition Act, that the 
land was required for a public purpose 
was conclusive against the plaintiffs. On 
appeal to the High Court a different opi- 
nion was expressed by the Judges in 
appeal. They considered that the declara- 


-tion of the Governor under s. 6 (3) of the 


Land Acquisition Act was not conclusive, 
The case went to the Privy’ Council, but 
the point does not appear to have been 
argued before their Lordships. It may be’ 
presumed that it was thought that the 
point was not worth arguing. 

But in Trustees for the Improvement of - 
Calcutta v. Chanara Kanta Ghosh (2) the . 
point does seem to have been taken, anda" 
page 506* there is the following passage':— 

“Whenever the Local Government does 
sanction, an ,improvement scheme, there isi! 
a duty to announce-.the fact by notifica- ` 
tion, and the -publication of a notification 
is conclusive evidence that the scheme hag 


. been duly framed and sanctioned. This 


(1) 69 Ind. Cas 114; 49 0.838; 16 L. W. 673: 43 M. 
L. J. 634; (1922) A. I R. (P. CO) 333; 27 0. W. N. 125. 
2] A. L J. 27; 37 O. L. J. 67; 31M. L. T, 155; 491. A 
255 (P. C.). 

(2) 56 Ind. Cas 32; 47 0. 500; 22 Bom. L. R. 586; 11 
L. W. 566; 38 M. L. J. 511; 18 AL. J. 521; 32 0, L. Y. 
65; 24 ©. W. N. 881; 2 U. P.L. R. (P. O) 98: 477 4 
45 (P. 0). 
~“*Page of 47 C.A Ed] 
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provision does not affect the right of the 
respondent to institute a suit to haye it 
declared that the Board in framing the 
scheme acted ultra vires, or that the scheme 
as sanctioned dees not authorize the ap- 
pellants to &cquire by compulsion the land 
in question.” 

- It was open then to the plaintifis to seek 
the declaration they ask for in the suit, If 
the Corporation were not empowered by the 
provisions of the City of Bombay Municipal 
Act, 1888, to acquirethe land in suit, then 
the plaintiffs would be entitled to the in- 
junction they asked for. The learned Trial 
Judge has held that the Municipality were 
empowered by the provisions of s. 63, cl. 
(k), to acquire land for the purpose of build- 
ing quarters for Municipal servants, as that 
was a measure likely to promote public 
safety, health, convenience or instruction. 

That question also arose in the case just 
referred to, viz., Amulya Chandra Banerjea 
v. Corporation of Calcutta (1). There the 
Municipality desired to acquire surplus land 
for the purpose of erecting, at the expense 
of a private benefactor, a dharmashala for 
the use of the numerous worshippers resort- 
ing at certain seasons of the year to a Hindu 
temple within the area of the improvement 
scheme. Their Lordships said (page 844*):— 

“The construction and maintenance of a 
dharmashala cannot be said to be ruled out 
of (s. 14) (xi), which covers ‘any other 
matter which is likely to promote the public 
health, safety or convenience, or the carry- 
ing out of this Act.’ This being so, their 
Lordships would be the last to question the 
opinion of, or the exercise of discretion by, 
the Municipality of Calcutta, even if they 
differed from it, which they ceftainly do 
not. The Act bys. 14 and s. 556 hus ex- 
pressly placed the discretion, not with this 
Board or with a Court of Law, but with the 
Municipality itself The Corporation has 
the power of acquisition of land which may 
in their opinion be needed for carrying out 
any of the purposes of the Act.” 

The grounds on which the Municipal 
Commissioner considered that the land in 
suit should be acquired for the purpose of 
housing Municipal servants appear in his 
letter of July 23, 1919. See Ex. |, We 
agree with the Trial Judge that the building 
of quarters for Municipal servants should 
be held to be a measure likely to promote 
public convenience. In any event ifthe 
Municipal Commissioner and the Corpora- 

“Page of 49 O.—[Hd.] ee 
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tion think that such measure is likely ta 
promote public convenience, the matter 
lies within their discretion, and it would 
not be for a Court of Law to interfere with 
the exercise of that discretion. _ 

The only other point in the case is whether 
the fact that the Municipal Commissioner 
had recommended that a portion of the 
land so acquired should be built upon not 
only for the purpose of providing quarters 
for Municipal servants, but also for provid- 
ing shops, was a sufficient ground for 
saying that the whole object of the Corpora- 
tion in acquiring this land was contrary to 
the provisions of the Act. The learned 
Judge on this question said :— 

“It is not suggested before me and cannot 
be suggested that it is open to the Corpora- 
tion to acquire land to put up shops with 
a view to earn any dividend or interest on 
the outlay. It is urged, however, that here 
the purpose of acquisition ‘is different, and 
that the patting up of shops is merely in- 
cidental to it. After a careful consideration 
of this argument, I have come to the conclu- 
sion that the putting up of eighty-four 
shops would not be merely an incidental 
thing. It was a part of the scheme which 
was supposed to reduce the burden of a 
heavy outlay in building quarters for 
Municipal servants and in acquiring the | 
property. Indeed as suggested by the 
Municipal Commissioner in his letter of 
September 27, 1920, it may be possible to 
alter the scheme after the whole land is 
acquired and even to make it more profit- 
able, But on the record as it stands Iam 
clear that the putting up of eighty-four 
shops is a substantial part of the develop- 
ment scheme for which this land is acquir- 
ed. The public body which is given powers, 
to acquire land for the purposes of the Act 
must be properly confined to the limits of 
those powers, and cannot be allowed to 
exceed the same by treating acquisition of 
land for shops as merely incidental to the 
main scheme. In other words when the 
acquisition of an area is based upon the 
development scheme which contemplates an 
appreciable part thereof to be put to use 
not permissible under the Act, the acquisi- 
tion cannot be justified. It is possible for . 
the Corporation to require the whole or a 
part of this area for school, recreation 
ground and building quarters for Municipal 
servants so faras they reasonably and bona 
fide require it for those purposes only. But 
the present acquisition is for the purpose 
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bf developing it as a Municipal estate not 
only for purposes for which it is permissible 
to the Corporation to acquire land but also 
for a purpose for which it is not per- 
missible to the Corporation to acquire any 
land. Itis not possible to say how much of 
the acquired land would be put tò such 
use. It is sufficient to say that the putting 
up of shops which could be let to the public 
on rack rent is a substantial. part of the 
scheme for which the Jand is required by 
the Municipality and would take up an 
appreciable area of the land acquired. No 
decided cases bearing on this point have 
been cited before me, and I have to decide 
the question with reference to this acquisi- 
tion on the particular facts before me. 
Whether the shops come in incidentally in 
the whole scheme or form a real and 
practical basis of the whole scheme, it is 
undoubtedly a part, and,in my opinion, a 
substantial part and by no means a 
negligible part, of the scheme; and I do 
not see how under the cover of acquisition 
for recognized purposes any land could be 
acquired fora purpose not resognized by 
the Municipal Act” 

The result was that a decree was passed 
in favour of the plaintiffs, and it was 
declared that all the proceedings taken by 
defendants Nos, 2 and 3 in connection with 
the application of the property in suit were 
_ invalid and of no effect, and that defendants 
Nos. 2 and 3 were restrained permanently 
from taking any further steps to acquire 
possession of the property under the declara- 
tion dated June 27, 1922. . 

Now it will be seen from the plan on 
p. 23 what. part of the area tobe acquired 
was intended to be built upon to provide 
quarters for Municipal servants. It was 
contended for the appellants that merély 
because the Municipality had in contempla- 
tion the utilization of the ground floor of 
the premises to be built upon that area as 
shops, there was no sufficient ground for 
holding that the Municipality could not 
proceed with the scheme, and could not be 
allowed to ask Government to continue the 
proceedings under the Land Acquisition 
Act, We cannot agree with the conclusion 
of the learned Judge that because the 
Commissioner and the Cosporation contem- 
plated building these shops, that was a 
substantial part of the scheme, oras the 
learned Judge hasin effect held, a part of 
the scheme, on which the whole of the 
‘acquisition proceedings depended, so that 
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the acquisition of this large area was 
entirely outside the powers of the Corpora- 
tion. It may be inferred from the Muni- 
cipal Commissioner’s letter of September 
27, 1920, that the rents which were expected 
to be collected from the tenents of the 
shops on the ground floor would be higher 
than the rents of the same premises if they 
were occupied for living purposes by 
Municipal servants. But the only result of 
ground floor premises being occupied by 
Municipal servants would be that the 
return on the capital outlay would be less. 
It is really amatter of administration for 
the Corporation to decide, when the land 
has been acquired and the plans for pro- 
viding quarters for Municipal servants 
have been made out, whether, a certain 
portion of the premises can be more con- 
veniently let out for other purposes. That 
is a matter which has to be decided when 
the land has been acquired, and the mere 
fact that the provision of shops is contemp- 
lated would not be snfficient, in our opinion, 
to invalidate the whole scheme. 

That really is the main question in the 
appeal. There is no necessity for us to 
deal with the other points that arise from 
the remaining issues which were considered 
by the learned Judge. There are twenty- 
four groundsin the memorandum of appeal, 
and the learned Coungel who argued the 
case for the appellants has wisely touched 
upon only those with which we have dealt, 
It would he better in a case of this descrip- 
tion if technicalities were avoided, as much 
time would be saved thereby, 

The appeal will be allowed and the suit 
dismissed with costs throughout. One set 
of costs ‘allowed. Cross-objections dismiss- 
ed with costs. The Taxing Master can tax 
the costs of Issues Nos. 1, 2, 3,6and 7 
which are decided against the defendants, 
and the plaintiffs will be entitled to the 
costs of those issues. 


Z. K, Appeal allowed. 
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CALCUTTA-HIGH COURT. 
APPEAL FROM APPELLATE DECREB 
No. 1930 oF 1924. 

March 24, 1925. 

Present:—Mr. Justice Suhrawardy and. 

Mr. Justice Duval. 
NASARUDDIN MANDAL—Derexpant 
No, 1—APPELLANT 

2 Versus 
ANATH NATH CHOWDHURY 

AND ANOTHER—PLAINTIFFS—RESPONDENTS. 

Bengal Village Self-Government Act (V of 1919), 
ss. 8, 51, 101 (2) (e)--Local Rules —Civil Procedure 
Code (Act V of 1908), s. 9-—EHlection, suit to set aside, 
whether maintainable —Jurisdiction of Civil Court— 
President of Local Board, election of—Notice of 
meeting, whether necessary. 

Section 51 of the Bengal Village Self-Government 
Act does not debar a suit contesting the validity of an 
election in a Civil Court. Sucha suit can be heard 
by a a Court under s. 9 of the C.P. C. [p. 701, 
col. 1. 

The rules framed under cl. (e) sub-s. (2) of s. 101 of 
the Bengal Village Self-Government Act do not apply 
to ameeting held under the presidency of .a Govern- 
ment Official to elect a President of a newly constitut- 
ed Union Board. [p. 703, col. 1.] 

There is a very considerable difference between 
the nature ofa meeting of members summoned under 
s. 8 and the rules made thereunder and a meeting of 
the Board summoned under rules framed under cl. (e), 
sub-s. (2) of s. 101 of the Bengal Village Self-Govern- 
ment Act. |p. 702, col. 2.] 


Appeal against a decree of the Officiat- 
ing District Judge, Hooghly, dated the 20th 
of August 1924, reversing that of the Munsif, 
Second Court, Hooghly, dated the 25th of 
- July 1924, 


Babus Rupendra Kumar Mitter and 
Dharmdas Set, for the Appellant. 

Babu Baranosibashi Mukherjee, Dr. Bijan 
Kumar Mukherjee, for the Respondents. 


JUDGMENT. - 


Duval, J.—In this matter the plaintiff- 
respondent brought a suit to have the elec- 
tion of one Nasaruddin Mandal as President 
of Bhandarhati Union Board declared void. 
The facts of this case are as follows and 
are not disputed. The period of office of 
the members. of this Union having come to 
an end a fresh election and nomination of 
members took place and the names of the 
members elected and nominated were noti- 
fied in the Caleutta Gazette on the 5th 
March 1924. In accordance with r. 32 of 
the Rules issued under the Government 
Notification No. 630, T. L. S. G, of the 18th 
October 1919, the Magistrate of Hooghly on 
the lith March passed an order on the Sub- 
Divisional Officer to proceed with the elec- 
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tion of a new President. Under r. 36 of 
these Rules the members had.to elect the 
new President within one month of the 
order and on the 17th March 1923, the Sub- 
Divisional Officer posted notices on the 
new members and tothe old President for | 
service on them, fixing the 26th March as 
the day on which the members of the 
Union should elect a President under his 
Presidentship. The plaintiff, the old Presi- 
dent, received these notices on the 19th — 
Marchand hé served them on the members 

on the 20th and 21st March. On the 26th- 
March, the meeting was held under. the 
Presidentship of the Sub-Divisional Officer. 
Hight out of the nine members attended 


. the meeting. The.one member, who did 


not attend has also put in an affidavit 
saying that he was unable to attend for | 
personal reasons and that if he could have 
attended he would have voted for the defend- 
ant. At the election held by the members, 
five voted for the defendant and three for 
the plaintiff. No one.alleged atthe meeting ` 
that it was not duly ssummoned. There 
after the plaintiff brought the present suit 
his main contention being that defendant 
No. 1 was not duly elected because seven 
days’ clear notice had not been given of 
the meeting for the election. Before he 
did so, he appealed to the Commissioner 
who overruled his objection. The case 
came up before the learned Munsif, who 
found against the plaintiff and dismissed 
the suit holding that the election of defend- 
ant No. 1 was duly made. In -appeal 
the learned Officiating District :Judge of 
Hooghly has found that as there was not 
clear seven days’ notice before the meeting 
was held the election. is invalid and. must 
be set aside, He has, therefore, issued a 
permanent injunction restraining the de- 
fendant No.1 from sitting as a President 
of the Union Board and from taking over 
office from the old President. Against 
this order the present appeal is preferred. 
In appeal, the following points.are raised: 
first; that the Civil Court has no jurisdic- 
tion to entertain the suit; secondly, that 
there is no rule prescribing any period of 
notice to members of the Union’ Board for 
the election of a new President; thirdly, 
if r.8 of the Rules issued under Notification 
No. 4267 L. S. È. of the 5th January 1920 
which requires that at least seven days’ 
notice of all meetings of Union Board shall 
be given to every member, applies to this 
meeting also, that the rule is not mandatory 
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but merely directory and the non-observance 
of it would not by itself make the election 
void’ fourthly, if this rule applies, anyhow 
the plaintiff cannot raise it as he attended 
the meeting, raised no objection at the 
time that the meeting was not duly called 
but himself offered himself asa candidate 
for the election. He, therefore, cannot 
afterwards turn round and say that the 
whole proceedings are void; fifthly; the 
Civil Court should not set aside the election 
as any irregularity which occurred did not 
affect the result. 

Now as to the first point, the argument is 
put before us that in view of s. 51 of the 
Bengal Village Self-Government Act, 1919, 
no civil suit would lie in such a matteras 
this. That section reads thus: ‘It shall 
be the duty of all Commissioners, District 
Magistrates, Sub-Divisional Magistrates, etc., 
to see that the proceedings of Union Boards 
are in conformity with law and with the 
rules in force thereunder. The Commis- 
sioner may, by orderin writing, annul any 
proceeding which he considers not to be 
in conformity with law and with the said 
rules, and may do all things necessary to 

| secure such conformity.” It is urged on 
behalf of the appellant that in view of this 
section the Civil Court has no jurisdiction 
to entertain a civil suit of this nature and 


reference was made to certain reported . 


cases in support of this contention. Those 
cases, however, only go so far as to establish 
that where the Legislature has set up a 
special Tribunal for the purpose of deciding 
certain matters, such matters shall be heard 
by that Tribunal and that Tribunal alone. As 
Tread s. 51, 1 cannot believe that it was 
the intention of the Legislature to set up 
‘the ‘Divisional Commissioner as the person 
finally to decide questions of franchise to 
the annulment ofthe ordinary Civil Courts’ 
right to decide such questions; and I must 
hold: that this section is not broad enough, 
anymore than s. 120 of the corresponding 
‘Village Self-Government Act, 1885, has 
been held to be, to debar Civil Courts from 
exercising their ordinary powers in this con- 
nection to try all suits under their general 
power-under s. 9, C. P. C., which says, that 
“the Courts shall have jurisdiction (sub- 
ject to the provisions contained in the Code) 
to try all suits of a civil nature excepting 
suits of which their cognizance is either 
expressly or impliedly barred. A suit in 
which the right to property or to an office 
_is contested is a suit of a civil nature not- 
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withstanding that such right may depend 
entirely on the decision of questions as to 
religious rites or ceremonies.” In this view 
I must hold that the Civil Court has full. 
power to entertain the suit. 

The next question is whether the election 
is bad because seven clear days’ notice 
(which admittedly was not giwen) is neces- 
sary under the rules for a meeting of the 
members for the election of a President. 
Now the rules to which I have referred of the 
13th October 1919 lay down the procedure 
for the election of a President in two contin- 
gencies, first, the election of a President atthe 
formation of a new Board which is contain- 
ed in rr. 32 to 36, the election taking place 
by virtue of the provisions of s. of the 
Act and secondly, an election owing to a 
casual vacancy which might arise by death, 
removal or resignation of a President dur- 
ing the duration of a Board under s. 17 of 
the Act, the procedure for the latter being 
set out in r. 40 of the Rules. In the latter 
eases therule is perfectly clear. The new 
election has to be made at’ a meeting of 
the Union Board within a certain period 
and it is clear that it can only be made at 
a meeting of the Union Board. The. elec- 
tion of a President of the new Board: after 
the election of the members stands on a 
different footing. The election has to be 
made at a meeting of the members presided 
over by the Circle Officer or other officer 
(in the present case the Sub-Divisional 
Officer). The Presiding Officer asks .each 
member to record his vote in writing and 
each of the members voting hands to him a 
signed voting paper containing the name of 
the person for whom he votes and the Presid- 
ing Officer then declares the candidate for 
whom there is the largest member of votes 
to be the President of the Board; or if 
there is an equality of votes the Presiding 
Officer gives a casting vote. The section 
of the Act which refers to the election of 
the President of the Union Board is s. 8 
which reads thus: “Every Union Board 
shall be presided over by a President who 
shall be elected by the members of the 
Union Board from among their own num- 
ber.” Under s. 101 (2) (a) the Local Go- 
vernment has power to make rules general- 
ly regulating all elections under the Act. 
It would appear therefore at first sight 
that this meeting for the election of a 
President is different from an ordinary meet- 
ing of the Union Board, the regulations of 


“which meetings are prescribed under ruleg 
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made under s, 101 (2) (e). The meeting is 
not convened by the old President or by 
any member. lt is convened by a Govern- 

_ment Officer. It is presided over by a Gov- 
ernment Officer. The Government Officer has 
a casting vote and the voting takes place 
not in the ordinary way by show of hands 
but by each member individually recording 
his vote on a piece of paper and handing 
it over tothe President. Section ð too ‘of 
the Act does not refer to the President 
being elected by the Union Board, but by 
the members of Union Board and it is 
only by virtue of rules which the Govern- 
ment has made under its power to make 
under s, 101 (2) (a) thatthe election is one 
in which all the members meet in one place 
and record their votes in writing in the 
presence of the Circle Officer or other Go- 
vernment Officer. These rules for the 
election of the Presidents of Union Boards 
were issued in Cctober 1919. Further rules 
were issued in January 1920 and these 
were issued under s. lvl (2) (e) as “rules 
regulating the conduct of meetings of 
Union Boards and the method of forming 
a quorum.” It is urged for the respondent 
that as r. 8 of these rules requires seven 
clear days’ notice to be given, and as seven 
clear days’ notice was not given, and as 
this is a meetingof the Union Board, the 
whole election is ultra vires, Now the first 
question is, can these rules which apply to 
meetings of Union Boards also apply to 
meetings of members of Union Board called 
together under statutory rules made under 
another rule making power for the purpose 
of electing a President? An examination 
of these rules shows that the meetings of 
‘Union Boards differ largely from the rules 
made in the previous Notification for the 
election of a first President of a new Board 
but are by no means inconsistent with the 
rule as to the election of a President in a 
casual vacancy. Thus these rules lay down 
that meetings shall be held at the olfice of 
the Union Board or at such other place as 
the President determines, Meetings shall 
be either ordinary or special, Seven days’ 
notice must be given to each member of 
the Union Board. At special meetings the 
quorum shall be formed by at least one-half 
of the number ofmembers. The President 
orin his absence the Vice President shall 
preside at every meeting; provided that 
the provisions of the rule shall not apply 
to a meeting convened , for. {electing a 
President or Vice President, There is a 
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subsequent rule to the effect that if a meet- 
ing fails for want of quorum the members 
shall be informed of the date of an ad- 
journed meeting by a fresh notice and then 
r. 8 requiring full seven days’ notice will not 
apply. 

Now the main question in the second 
poiut urged in this appeal is, do these rules 
at all apply toa meeting convened by the 
Government Otlcer for the election of anew 
President after a general election? It is 
seen that under r, 40 the election of a 
President in the case of a casual vacancy 
must be made ata meeting of the Board, 
but it does not follow that a meeting for 
the election of a new President to be elected 
under s. 8 of the Act rendered with the 
rules passed under s. 101 (2) (a) of the Act, 
presided over by and summoned .by one 
who is not a member of the Board is a 
meeting in which the rules under s. 101 (2) 
(e) have any application In my, opinion, the 
rules framed under cl. (e), sub-s. (2) ofs. LOL 
cannot apply to such a meeting. As I have 
pointed out, there is a very considerable 
difference between the nature of meetings 
of members summoned under s. 8 and the 
rules made thereunder and a meeting of the 
Board summoned under rules framed by 
cl. (e) of sub-s. (2) of s. 101, Bengal Village 
Self-Government. The difference between 
the nature of these meetings is clear as I 
have already set out and itappears to me, 
therefore, that we cannot import the ordi- 
nary rules for ordinary and special meetings 
of a Union Board into the procedure for 
the election ofa new President after a new 
election. No doubt stress was laid on the 
provisos to rr. 11 and 12 in the latter rules 
which say that the provisions ofrr. 11 and 
12 do not apply to a meeting convened for 
the election of a President or Vice Presi- . 
But as I have pointed casual vacan- 
cies are to be filled up at ordinary meetings 
and the proviso is necessary in order to 
provide that rr. 11 and 12 do not apply to 
meetings held under r. 40 ofthe election of 
anew President ina casual vacancy and 
for no other purpose. It dees not follow 
that because this proviso (rendered neces- 
sary by the wording of the rules pro- 
mulgated under the earlier rules for the 
procedure for election in casual vacancies 
at meetings of the “Union Board) finds 
a place therein, that these rules have any 
application at all to the meetings held 
under the presidentship of the Government 
Officer for the election of a new, Dresident 
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after a general election; nor indeed can 
they, for the nature of the two classes of 
meetings is clearly fundamentally different. 
A meeting of the Union Board held.by 
virtue of the rules framed under cl. (e) is 
at the office or such place as the President 
may appoint. At a meeting after a new 
election, the President does not appoint 
the place of meeting for the members who 
meet to elect a new President; the method 
of voting at ordinary meetings is entirely 
different from mee.ings of the members 
to elect a President. In the latter case the 
President has a casting vote only. In 
ordinary meetings the President as a mem- 
ber has a vote and also his casting vote. 
The method of election is different. In an 
election under s. 8 the Government Official 
has acasting vote. In an election under 
s. 17 the Presiding Officer as a member of 
the Board has his vote and also a casting 
vote. The cenclusion, therefore, I can only 
come to is that, as a matter of fact, r. 8 and 
other rules relating to meetings under 
cl. (e) do not govern meetings of the mem- 
bers ofthe Union Board convened by the 
Government Officer for the purpose of elect- 
_ing a President after a general election. 
Holding this, the further questions as to 
whether r. 8 is mandatory, whether the 
plaintiff is debarred by his conduct from 
contesting this election and whether the 
Civil Court should set aside the election 
on such irregularity as a defect of notice 
alone need not be determined in this litiga- 
tion. Holding then that there is no time 
provided by any rule as to the period of 
notice to be given to the new members to 
meet and proceed to an election, the only 
question remaining (thereis no other ques- 
tion of irregularity raised before us in the 
appeal, the other questions having been 
given up) is whether reasonable notice was 
given to the members of the Board to meet 
under the Presidentship of the Sub-Divi- 
sional Officer to elect their new President? 
Now as to this, we have the fact that eight 
out of nine members attended to elect the 
President and the remaining one explained 
why he could not attend the meeting. No 
one objected at the time of the meeting as 
to the insufficiency of the notice. A clear 
majority wished the defendant to be the 
President; the absence of the ninth mem- 
ber could not have affected the result. A 
suggestion thatafew days extra time for 
lobbying or log-rolling would be to thé 
advantage of the old President was mention» 
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ed but naturally and honorably not pressed 
by the Vakil of this Court appearing for 
the respondent. In this view, 1 hold that 
the election was validly held with sufficient 
notice and in conformity with the rules that 
apply and that the plaintiff, therefore, can- 
not succeed. 

We, therefore, allow this appeal, set aside 
the decree of the learned Officiating District 
Judge and restore that of the learned Munsif 
dismissing the suit with costs of all the 
Courts. 

Let the record be sent down as early as 
possible. 

Suhrawardy, J.—I agree, 

Z. K. Appeal allowed. 


PATNA HIGH COURT. 
Privy Councin APPEAL No. 20 or 1994, 
June 2, 1925. 

Present:—Sir Dawson Miller, Kr., Chief 
Justice and Mr. Justice Macpherson. 
THE Hon'BLE Maharaja Bahadur KESHUB 
PRASAD SINGH—DEFENDANT— 
APPELLANT 


VETSUS 
Rai Bahadur HARIHAR PRASAD SINGH 

AND ANOTHER—PLAINTIFFS—RESPONDENTS, . 

Practice—Stay of execution—Coe's, execution in 
respect of, when can be stayed—Patna High Court 
Rules, Part IT, Ch. ITI, rr. 8, 12—Affidavit, contents 
of-—Source of information, indication of, 

It is not the practice of the Court to stay execution 
for costs except in a case where it is abundantly 
clear that there will be no chance of recovering the 
costs if they are allowed to go unprotected to the 
person entitled to them under the decree which ig 
the subject-matter of an appeal. [p. 704, col. 2) 

When in an affidavit on an interlocutory application 
the declarant makes a statement of his belief he must 
if the facts are ascertained from another person, 
give such details of such person as are required by 


"1.8 of Ch. II of the Patna High Court Rules, Part If, 


Lf the factsare ascertained from a document or copy 
of a document then the declarant must state the 
source from which the document or the copy was 
procured and must state his belief as to the truth of 
such facts. [p. 704, cols, 1 & 2.] 


Mr. L. N. Singh, for the Appellant. 

Messrs. P. C. Manuk, B. B. Lal and $, 
Dayal, for the Respondents. 
. JUDGMENT.—This is an application 
on behalf of the appellant to England ask- 
ing that the money deposited in Court to 
set aside a sale in execution of the responds 
ents decree for costs amounting to 
Rs, 61,261 should remain in Court pending. 


704 
the hearing of the appeal to the Privy 


Council. There was a further execution in 
respect of an additional sum for costs 


awarded at a later period amounting to ` 


Rs. 31,817. With regard to the first sum 


_ the appellant has withdrawn his objection. 


Therefore the respondent will be entitled 
to take thaj sum out of the Court the sale 
being set aside. With regard to the-smaller 
sum of Rs. 31,817 the execution proceedings 


- have not yet terminated but the appellant 


contends that the respondent if he receives 
this money will not be able to re-pay it in 
the event of the appeal to the Privy 
Council being successful. In support of 
that the petition states that the appellant 
is informed and believes it to be true that 
the opposite party have not sufficient pro- 
perty over and above the property in dis- 
pute which will enable the petitioner to 


‘realise his just dues under the decree and 


costs in case the Privy Council reverses the 
decree of the High Court. He further says 
that in the. event of the decree being re- 
versed by the Privy Council the petitioner 
will not be able to realise anything by way 
of restitution from the opposite party as 
the petitioner is informed that he has not 
sufficient property to meet the obligation 
arising out of the decree in case the High 
Court's decree is reversed. In that petition 


the source of the petitioner's information 


is not stated. The petition, however, is 
supported by an affidavit signed by one 
Panchdeo Narayan who describes himself 
as the karpardaz of the petitioner and 
states: “I am fully aware of the facts stated 
in the petition. The facts stated in the 
petition are true to my knowledge” It is 
very difficult to know exactly what that 
affidavit isreferring to. The facts stated 
in the petition are that the petitioner has 
been informed that the opposite party will 
not bein a position to refund the money 
if theappeal to the Privy Council should 
succeed. It may be that the person who 
swore the affidavit is aware that the peti- 
tioner was so informed but that is not 
sufficient to entitle the Court to act in a 
matter of this sort. The rules are clearly 
laid down in the High‘Court Rules, Part 11, 


“Oh. IIJ, r. 12 which state that when in an 


affidavit on an interlocutory application the 
declarant makesa statement of his belief 
he shall ifthe facts are ascertained from 


another person give such details of such . 


person as are required by r. 8. If the facts 
are ascertained from a document or copy 
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-of a idocument, then he must state the 


source, from which it was procured and 
shall state his belief as to the truth ofsuch 
facts. Here the only statement is that the 
petitioner has been informed of certain 
things, Weare not told where he gets his 
information and it makes it none the 
better that somebody has sworn an affidavit 
saying that the facts alleged in the petition 
are true. The petition before us and the 
affidavit are totally inadequate in our 
opinion to entitle the Court to act in such 
a case. 

But the matter does not rest there for 
the respondent has himself filed a petition 
supported by an affidavit in which he 
states that he has property in Bihar in 
addition tothe property in dispute worth 
20 lakhs of rupees and he refers to an 
admission made by the appellant in 1921 
during the course of execution proceedings 
when the appellant had gota decreefrom 
the Trial Court in which the appellant 
admits that the respondent had at that time 
property in . Bihar worth Rs. 9,85,000. It is 
quite clear, therefore, that the respondent 
is notdevoid of means and even on the 
petitioner's own showing he certainly is in 
a position torestore this sum of Rs. 31,817 
if the petitioner should succeed in his 
appeal to the Privy Council. In our opinion* 
this application should be dismissed with! 
costs. 

We wish to add that where a- party has 
beensuccessfulin a Court of Appealand has 
been awarded his costsitis not the practice’ 
of this Court to stay execution for costs 
except in cases where it is abundantly 
clear that there will be no chance of recover- 
ing the costs if they are allowed to go 
unprotected to the person entitled to them: 
‘This application is dismissed and the order 
of the 19th May directing that the sum paid 
into Court should remain there pending 
the hearing ofthis application is discharg- 
ed. The respondent is entitled to his costs 
of this application. Hearing fee five gold 
mohurs. 


Z. K. Application dismissed. 
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PATNA HIGH COURT. 
Criminar Revision No. 110 or 1925. 
June 1, 1925. 

A Present:—Mr. Justice Sen; 
BHABATARAN MAHTO AND OTHERS 
— ACOUSED— PETITIONERS | 
Versus 
-  EMPEROR—Opposits Parry. 

Penal Code (Act XLV of 1860), ss. 84, 149, 325—Un- 
lawful assembly—Rioting-—-Common intention under s, 
384, proof of. 

here in. a case in which the accused are charged 
under s. 325 read with s. 149 of the Penal Code, it is 
not found possible to bring home the offence to the 
accused with the aid of the provisions of the latter 
section, a fortiori it would be more difficult to bring 
home the offence to them with the aid of s. 34 of the 
Penal Oode. In order to bring the accused within the 
scope of s. 34 it is necessary to come toa definite find- 
ing that the accused were acting in furtherance of the 
common intention of all. [p. 706, col. 2.] 


- Application in revision against an order 

of the Sessions Judge, Manbhum, Sambal- 
pur, dated the 7th February 1925, modify- 
ing that of the Deputy Magistrate, Purulia, 
dated the 14th November 1924. 

Mr. Atul Krishna Roy, for the Peti- 
tioners. 

Mr. H. L. Nand Keolyar, Assistant 
Government Adyocate, for the Crown. 


JUDGMENT.—This is an application 
in revision by eleven accused who were tried 
and convicted under s. 147 of the Indian 
Penal Code. In addition to the order of 
conviction under s. 147 passed against all 
the eleven petitioners, petitioner No. 11 has 
also been convicted under s. 325 of the 
Indian Penal Code and petitioners Nos. 1, 
4,5 and 6 under s. 325 read with s. 34 of 
the Indian Penal Code. The following are 
the undisputed facts of the case: In July 
1914 two brothers Dinu and Panu Bagal 
executed a simple mortgage of their three- 
annas share in Chitabdih chak in favour 
of Bishto, father of petitioner No. 1. In 
1918 Dinu and Panu gave darmokarrari 
lease of certain plots of land in the vil- 
lage to four brothers Sujan, Nitai, Jadu and 
Ghanu of the prosecution party while some 
other plots were given in darmokarrari to 
Narsingh, Banimadhab, Panchanan and 
Shama Charan. Bisto Charan sued on his 
mortgage aforesaid making Dinu and Panu, 
the lessees of 1918, parties to the suit. Usual 
mortgage-decree was passed and in execu- 
tion ofthe decree the decree-holder pur- 
chased the property. On the 4th July 1913 
the decree-holder purchaser, the father of 
petitioner No. 1, obtained delivery}{of pos- 
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session of the property through Court unde? 
O. XXI, r..95 of thé O. P. ©. The case: o! 
the prosecution was that on the 30th Jute 
1924 the petitioners with others went tò thé 
disputed land and ploughed it up and 
destroyed the paddy seedlings sowed ‘by 
the four brothers Sujan, Nitai, Jadu and 
Ghanu; that a quarrel anda fight ensued 
in which the complainants were chased ‘far 
out of the plot and Sujan up to a jor trée 
and they were there belaboured with the 
result that Ghanu sustained a fractured lég 
and Sujana fractured foréarm. The dé- 
fence was that the petitioners were in pob- 
session of the land in dispute. It was the 
complainants’ party that trespassed and 
upon that the petitioners remonstrdted, 
upon which a quarrel arose and the peti- 
tioners felt bound in self defence to resist 
the invasion of their rights by the prosetu- 
tion party. The First Court held that the 
mortgage sale having passed the unascér- 
tained 3-annas share of the motgagor did 
not affect the raiyati posseseion "in bhag 
dakhal” as they had occupancy rights 
therein. Hence the complainants had the 
right to be on the land and they sowed 
paddy thinking that their possession was 
not affected. He also found that the story 
of chase was untrue and that it was sub- 
sequently introduced to avoid the conse- 
quence oflaw as to right of private de- 
fence of property arising from the fact of 
delivery of possession through the Couft. 
The learned Deputy Magistrate conviéted 
all the accused under s. 147 of the Indian 
Penal Code and sentenced them to Six 
months’ rigorous imprisonment except Nitai, 
petitioner No. 8, who was fined Rs. 200. 
He also convicted petitioners Nos. 1, 4,5 
and 6 under s. 325 read with s.149 and 
sentenced them to six months’ rigorous iin- 
prisonment. He further convicted Iswar, 
petitioner No. 11, under s. 325 for giviig 
the lathi blow to Ghanu and sentenced him 
to six months’ ,rigorous imprisonment, the 
sentences to run concurrently. On appeal 
the learned Sessions Judge of Purulia 
thought that the occupancy rights of the 
four brothers had not been established 
and he came to the conclusion that the. 
auction-purchaser obtained possession from 
the Court, but the parties not being clear 
as to their rights, the Bagals continued ‘to 
be in possession and they cultivated the 
land in 1923 and harvested the crop. He 
also found as a fact that the Bagals were 
the residents of-the village; that they. re 
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mained in actual possession inspite of the 
delivery of possession to the auction-pur- 
chaser up to the date of occurrence under 
consideration, and that in the circum - 
stances set out by the prosecution, the ap- 
pellants came in force in order to oust the 
Bagals from possession and themselves 
re-take possession. He also found that “the 
details of the prosecution story are hardly 
challenged at all and are abundantly prov- 
ed.” Upon this altered finding as to 
possession, the learned Sessions Judge 
then proceeded to re-consider the sen- 
tences. He reduced the sentence passed 
against the accused under s. 147 to a fine 
of Rs. 20 each, in default to: one month’s 
rigorous imprisonment, except against Jitu, 
petitioner No. 4, who injured Bhiku Bagalin 
with lathi and who was, therefore, sentenced 
to one month’s rigorous imprisonment. As 
regards petitioners Nos. 1,4, 5and 6, peti- 
tioner No. 1 was further fined Rs. 50 and 
petitioners Nos. 4, 5 and 6 sentenced to 
two months’ rigorous imprisonment, under 
s. 325 read with s. 34. Petitioner No, 11 
‘was convicted under s. 325 for having 
fractured Ghanu’s leg and sentenced to 
two months’ rigorous imprisonment. So 
far as the conviction and sentence under 
s. 147 is concerned, I think that on the 
findings of the two Courts it is not possible 
for this Court to interfere in revision. The 
learned Vakil for the petitioners at first 
urged that the sentence of one month's 
rigorous imprisonment on petitioner No. 4 
should be set aside as there was no such 

erson as Bhiku Bagalin on the record, 
an it being pointed out to him that evi- 
dently it was a mistake for Bidhu Bagalin 
he did not press that point, As regards 
the conviction of petitioner No. 11 under 
B. 325 I feel that this is concluded by find- 
ings of facts. With reference to the con- 
viction and sentence under s. 325 read with 
sB. 34, it is urged that the conviction under 
s. 325 read with s, 34 is illegal and ultra 
wires and the Trial Court having convicted 
under s. 325 read with s. 149, the Appeal 
Court was not entitled to convict the peti- 
tioners Nos. 1, 4,5 and 6unders. 325 read 
with s. 34 without coming to a definite 
finding as to common intention and that 
in any event separate sentences passed 
under ss. 147 and 325 read with s. 34 are 
illegal. Now it is not easy to make out 
under what circumstances the learned 
Sessions Judge convicted the petitioners 
Nos. 1,4, 5 and 6 under s. 325 read with 
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s. 34 of the Indian Penal Code. If it is not 
possible to bring home the guilt to the 
accused under s. 325 read with s. 149 of the 
Indian Penal Code one would think that 
a fortiori it would be more difficult to bring 
home the guilt with the aid of s. 34 of the 
Indian Penal Code. I find from his judg- 
ment that he observes that “the appellants 
came prepared for a marpit. They became 
an unlawful assembly when they all start- 
ed to chase the mildly protesting Bagals 
with the common object of assaulting 
them”. Now, the common object suggest- 
ed in the passage above quoted is different 
from the common object charged, viz., that 
of committing mischief and by criminal 
force or show of criminal force to take pos- 
session of the land in dispute. It has been 
laid down in various judicial pronounce- 
ments that in order to bring the accused 
within the scope of s. 34, it it necessary to 
come to a definite finding that the accused 
were acting in furtherance of the common 
intention of all. The common object 
charged in this case being quite different 
and it being found that conviction would 
not follow under s. 325 read with s. 149 of 
the Indian Penal Code, I think a conviction 
under s, 325 read with s. 34 would be 
scarcely sustainable without a clear finding 
that the accused Nos. 1, 4, 5 and 6 were 
acting in furtherance of a common inten- 
tion. 

In the circumstances, I set aside the order 
of the learned Sessions Judge so far as it 
relates to the conviction and sentence of 
petitioners Nos. 1, 4, 5 and 6 under s. 325 of 
the Indian Penal Code read with s. 34. 


Z, K. Order set aside, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 211 oF 1925. 
July 11, 1925. 
Present:—Mr. Dalal, J. C. 
Rai Sahib BISHAMBHAR NATH 
TONDON ann oTHERS—APPELLANTS 
versus . 
EMPEROR—Obpposire Parry, 
Criminal Procedure Code (Act V of 1898), ss. 196d, 
284, 289—Conspiracy--Charge of cheating~Forgery 


(90 t. d. 1925] 


committed to cheat—Object of conspiracy—Abetment 


of forgery—Sanction of Local Government—Trial for: 


object of conspiracy not within Court's cognizance— 
—Other objects within Court's cognizance—Omission of 
one head-beyond Court's cognizance, whether affects 
jurisdiction —Agreement between conspirators sufficient 
for charge of conspiracy—‘Former part" in s. 239, 
meaning of. t 

Where the object of a conspiracy is to commit 
forgery there can. be no prosecution for such a erimi- 
nal conspiracy without the sanction of the Local 
Government under s. 196A of the Cr. P. O. But this 
is not so, where the main charge is that of cheating, 
in which it is not necessary at all to mention, as the 
object of the conspiracy, forgery committed. not for 
its own sake but in order to cheat a person in a way, 
in which, if he had known the fact, he would not have 
parted with the money. [p. 708, col. 2; p. 710, col. 1.) 

If cheating is carried out by means of forgery it 
does not follow that the provisions of s. 196A of the 
Or. P. ©. would apply. For a prosecution of an 
offence of forgery no sanction is necessary under s. 196A 
and no distinction can be drawn between the offence 
of forgery and the offence of abetment thereof. [p, 710, 
col. 2.) 

Where a trial starts for an object of the conspiracy, 
which is beyond the cognizance ofthe Oourt, and 
other objects of the conspiracy which are within the 
cognizance ofthe Court, the omission of the head, 
which is beyond the cognizance of the Court, cannot 
affect the jurisdiction of the Court as regards the 
rest of the charge. [p. 709, col. 2.] 

For a charge of conspiracy only an agreement 
between the conspirators is sufficient, and an accused 
person can be tried of all other offences committed 
In the course of the conspiracy even if those offences 
are more than three. [p. 710, col. 2.] 

The expression “former part” in the direction at 
the end of s. 239 of the Or. P. C., that “the provisions 
contained in the former part of this Chapter shall, so far 
as may be, apply to all such charges” means the part 
under the heading “form of charge” prior to the part 
headed “joinder of charges.” Section 234, therefore, 
will not control the provisions of s. 239 of the Cr. P. 
©. [p. 711, col. 1] | 

In deciding whether a particular series of events 
do or do not form one transaction within the meaning 
of s. 239 of the Cr. P. O., the real and substantial test 
is whether they are so related to one another in point 
of purpose or as cause and effect or as principal and 
subsidiary acts, as to constitute one continuous action. 
Each event must be a link in the chain, and there 
must be no hiatus or rupture in the sequence. [ibid.] 
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Appeal against an order of the Special 
Sessions Judge, Lucknow, dated the 27th 
March 1925. 

Messrs. J. Jackson, R. F. Bahadurji and 
Jai Krishna Tondon (with him Messrs, 
Banwari Shankar, H. C. Dutt, Bisheshwar 
Nath Mhandro and Radhe Krishna Siri- 
vastava), for the Appellants. 

Messrs. H. S. Gupta and Shiva. Shankar 
Nath, for the Crown. 


ORDER.—The principal appellant in 
this case Bishambhar Nath Tondon was a 
khazanchi (treasurer) of the local branch 
of the Imperial Bank of India.’ The case 
for the prosecution is that he wanted to 
get rich quickly. In this order I shall state 
the facts as alleged by the prosecution 
without any indication whether I accept 
them or not. In this order I am only con- 
cerned with the charge on which the appel- 
lants were committed. That charge cannot be 
commented upon until I have stated what 
the facts, as alleged by the prosecution, are: 


. Like most fools the khazanchi thought 


that if he had ready cash he could invest 
it in such a way as to increase it enor- 
mously. He was, therefore, out to find out 
means of obtaining cash in hand for the 
time being hoping that by the time that 
the cash had to be refunded he would have 
made much more money by investment, 
speculation and other gambling transaction. 
His position as a khazancht gave him 
opportunities to obtain ready cash, Thé 
system of high finance is at the bottom, 
one of purchase andsale. The business of 
a Bank is, what is called accomodation of 
merchants. Suppose a merchant in Luc- 
know has sold 1,000 maunds of wheat at 
Rs. 5 per maund to a merchant in Calcutta 
and has to be paid Rs. 5,000. He wants 
to pay money to the cultivators from whom 
he made the purchase and at the same 
time the merchant in Calcutta is-not ready 
to ‘give him the sum of Rs. 5,000 before he 
has seen the colour of the wheat. To 
accommodate these parties a Bank comes 
in. The merchant in Lucknow writes out 
a hundi called in this case a usance bill, 
requesting the merchant in Calcutta to pay 
Rs. 5,000 after the lapse of a certain period, 
The Bank here gives money, which in‘ 
business parlance is known as discounting . 
the kundi. The word discounting means 
that the Bank deducts a certeia amount 
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out of the money for the help which it 
has given with readycash. The merchant 
here obtains this sum for payment to the 
cultivators and his profit and by the time 
the kundi is presented in Calcutta possibly 
the wheat has reached there and the mer- 
chant in Qalcutta is ready with money to 
pay the price of the commodity. This is 
really legitimate business. The khazanchi 
of a Bank is supposed to be acquainted 
with Indian customers and to know how 
far they: may be trusted to pay up the 
money given to them by the Bank in dis- 
counting the hundis. This legitimate means 
of business may easily lead to illegitimate 
means to get cash. What the khazanchi 
is supposed to have done is to get cash 
not for the purpose of accommodation, 
but for. gambling purposes. To take a 
concrete example: just after the war the 
exchange with England fluctuated a great 
deal. Suppose there was a man who be- 
lieved in luck and thought that if he had 
a -certain amount of money and purchased 
sovereigns he could after a month get back 
many more rupees for the same number 
of sovereigns. Suppose he procured 
Rs. 10,000 in a particular month on a 
certain date by discounting a hundi for 
that amount to be paidin Calcutta after 
a month. Here there is no commodity at 
the back and no desire for honest busi- 
ness. He may invest it in sovereigns, say 
at the rate of 2s. and 6d. per rupee. lf at the 
end of the month the exchange goes down 
to 2 shillings he clears a sum of Rs. 2,500, 
He pays Rs. 10,000 in Calcutta and has a 
large profit himself. In the meanwhile, 
however, if luck does not favour him and 
the exchange has risen to 3s. 4d. at the 
time when he has to meet the demand of 
‘Rs. 10,000 he will have in his pocket only 
Rs. 7,500. Such acontingency if he is not 
ready to give out money of his own can 
only be met by discounting further bills, 
on the same fraudulent principle. One 
can easily see that if the speculation and 
investment went against the khazanchi 
there will always be a continuous deficit. 
This continuous deficit will have to be met 
-by fresh bills to be discounted. Such ac- 
cording to the prosecution, has been the 
.case here. It was alleged by.the prosecu- 
‘tion that the khazanchi formed a con- 
spiracy with othersto forge bills, to cheat 
the Bank by means of such forged bills and 
- to embezzle money. 

-~ F ehall first of all deal with the conspiracy 
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charge. The charge framed of conspiracy 
was that between July 1920 and October 
1921, at Lucknow, Biswan in the Sitapur 
District, Calcutta, Cawnpore and other 
places the appellants agreed with one 
another and with Bhola Nath Tandon since 
deceased to do or cause to be done illegal 
acts. These illegal acts have been detailed 
in thecharge. One was to forge hundis, 
demand drafts, vouchers and letters and to 
use them fraudulently and dishonestly as 
genuine knowing or having reason to be- 
lieve them to be forged. The second ob- 
ject of the conspiracy stated in the charge 
was to commit criminal breach of trust by 
criminally mis-appropriating the money of 
the Bank of Bengal, afterwards the Imperial 
Bank of India, contrary to a contract ex- 
pressed or implied as an agent or broker or 
khazancht in respect of the said money. The 
third object of the conspiracy was stated to 
be to cheat by giving false opinions as tothe 
financial position and commercial standing 
of certain firms and their location and as 
to the existence of other firms knowing 
them not to be in existence at all and by 
starting bogus firms and ferging usance 
bills and demand drafts and verifiying 
the same to be genuine knowing them 
to be forged, and forging receipts of payees 
and using the name of genuine firms, and 
forging hundis in their name and forging 
their signature on vouchers. ` 

Out of the threé objects admittedly 
if the object of the conspiracy is to commit 
forgery there can be no prosecution for 
such a criminal conspiracy without the’ 
sanction of the Local Government under 
s. 196A of the Cr. P. ©. Offences under 
s8. 465, 468, 471 are non-cognizable offences 
and that is why sanction of the Local 
Government is necessary under cl. (2) of 
the section, Unfortunately the prosecution 
omitted to obtain such sanction. This is 
amazing to me because the prosecution 
Counsel has told the Court more than 
once that he moulded the prosecution on 
the ruling in the case of Abdul Salim v. 
Emperor (1). If that ruling is read, the 
necessity of sanction for prosecution for a 
conspiracy to forge documents will be 
found to be staring in the face of the 
reader ab every page. However the slip 
may have been made, it has been made 
and led to ¢onsiderable difficulty both in 


(1) 69 Ind. Cas. 145; 490. 573; 35 O. L, J. 279; 26 
O.W. N. 680; (1928) A. I R.(O) 107; 23 Or. Led, 
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the Sessions Court aad here and to a 
large waste of valuable time. 

The Sessions Judge, when his attention 
was drawn to this want of sanction ata 
very late stage of the proseadings before 
him, omitted that object of the con- 
Spiracy from the charge that was framed 
by the Magistrate. It was argued there, 
and it is again argued here, that this 
cancellation or omission of a part of the 
charge necessarily implied a cancellation 
of the entire charge of conspiracy and 
that the prosecution should, therefore, fail 
under that head. It is obvious that if the 
prosecution fails for criminal conspiracy 
it must fail of the other charges also 
because the different appellants have been 
tried of different charges of abetment of 
forgery together, because there is the 
common link between them of the con- 
spiracy. If this common link disappaars 
there could not be ajoint trial of different 
offences committed by different appellants. 


I have, therefore, to decide a point of im-. 


portance whether by the omission of one 
object of the conspiracy from the charge 
the entire charge of conspiracy fails or not, 

No ruling has been discovered by me 
to meet this case in its entirety. The 
ruling in Abdul Salim v. Emperor (1) 
does not deal with this matter because in 
that case the original charge was only of 
criminal conspiracy to cheat, There was 
no charge added of a criminal conspi- 
racy to commit forgery and there was no 
amendment of the charge subsequently. 
Section 227 of the Or. P. C. lays down that 
any Oourt may alter or add to any charge at 
any time before judgment was pronounced 
or in the cass of trials before the Court of 
Session before the opinions of assessors 
are expressed. In the present case the 
amendment was made, though very late 
in the proceedings before the opinions of 
the assessora were expressed. On behalf 
of the defence a ralingofthe Calcutta High 
Court under Act X of 1872 was quoted 
[Empress v. Poreshollah Sheikh (2). Tt was 
held there by a Bench of that Court that 
where an accused person is committed to 
take his. trial on specific charges before 
the Séssions Court the Judge has no 
power under s. 446 of Act X of 1872 
to expunge a charge before calling upon 
the accused to plead to it, In the present 
case, however, a separate charge has not 
been expunged but one of the objects of 

(2) 70.1, R. 143, 
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the conspiracy charga has been deleted. 
Mr. Justice Mukerji of the Caleutta High: 
Court has not approved of this ruling in’ 
Pulin Behary Das v. Emperor (3). In that. . 
case there was an application forthe with- 
drawal of charges under ss. 122 and 123,- 
leaving only a charge under s. f21A, The' 
learned Judge observed at page 1136* of» 
the report. “In my opinion the application: 
for withdrawal of the charges to which’ 
exception has been taken ought to have’ 
been allowed and the Court had inherent 
power to make the appropirate order. Crimi-: 
nal Courts, no lessthan Civil Coutts, exist for: 
the administration of justice, and Courts: 
of both descriptions have inherent power to-: 
mould the procedure, subject to the statu- 
tory provisions applicable to the matter in: 
hand, to enable them to discharge their: 
functions as Courts of Justice.” . 

The present case is not similar to the. 
one of Manavala Chetty v. Emperor (4). 
There the trial began with four charges and" 
it was held by the learned Chief Justice Sir: 
Arnold White that the omission of one: 
charge at a subsequent stage of the pro-: 
ceedings, did not cure the original defect of. 
starting trial for more than three charges.. 
What happened in the present case is that 
the trial started for an object of the con- 
spiracy which was beyond the cognizance, 
of the Court of Session. At the same time. 
other objects of the conspiracy were within. 
the cognizance of that Court, and I do not: 
think that the omission of one head which 
was beyond the cognizance of the Oourt 
could affect the jurisdiction as regards the. 
rest of the charge. 

Surat Bahadur v Emperor (5) decided by: 
a Bench gf this Court was another case 
quoted on behalf of the defence. In that. 
case one Bhagwati Prasad had been con- 
victed of two offences one of them under 
s, 474, Indian Penal Code. The charge. 
under s. 474 was framed by the Sessions. 
Judge because in his opinion the accused 
was committed without the sanction of the 
Court before whom a particular document 
was produced and so the commitment: 
under s.471 was not a proper commitment.: 
This Court, held that a Judge's power to. 
alter a charge after commitment was laid 


down under s. 226 of the Cr. P. C., and was 

(3) 16 Ind. Cas. 257; 160. W. N. 1105; 150. L.J. 
517; 13 Cr. L.J. 609. 

(4) 29 M. 569; 1 M. L. T. 409; 5 Or. L. J. 94. 

(5) 81 Ind. Cas. 986;11 O.L J. 640; 25 Or. L.J. 
1162; (1925) A. I. R.(O.\ 158; 1 O. W. N. 362 
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In the opinion of this Court there was 
nothing erroneous in the charge under 
. 8.471 in that-case and it was exactly the 
offence for which the Sessions Judge had 
convicted the accused although to save the 
technical difficulty he had employed another 
section, nor was the charge imperfect, a 
word which implied defect in form. It 
was held that in altering the charge from 
ss. 471 to 474 the Sessions Judge had acted 
without jurisdiction. In the present case 
there was no alteration of the charge. The 
two heads of criminal conspiracy for which 
the charge has been maintained were in the 
charge and one of the heads of the charge 
was eliminated. The present case, therefore, 
is distinguishable from the Bench case of 
this Court where there was no proper com- 
mitment on any charge before the Sessions 
Court. 

Similarly it is not the case here that 
to avoid the necessity of a sanction resort 
is had toa different section of the Indian 
Penal Code, Such practice was disapprov- 
ed of by the Allahabad High Court in Ram 
Nath v. Emperor (6) and Kohna Ram v. 
Emperor (7). In the present case the 
main charge is that. of cheating. It was 
not necessary at all to mention forgery 
as the object of the conspiracy because 
forgery also was committed not for its 
own sake but in order to cheat the Bank 
and obtain money from, it in a way in 
which, if it had known the fact, it would 
not have parted with the money. There is 
no attempt here to circumvent the law 
regarding sanction. The object of the con- 
spiracy as to cheating was also mentioned 
from the very beginning. The matter 
would have been different if commitment 


had been made on a chargeof committing 


criminal conspiracy for the purpose of forg- 
ing documents and subsequently on dis- 
covering that such a charge required 
sanction another object that of cheating the 
Bank had been substituted. Ihold that the 
lower Court was justifiedin omitting one 
head of the charge of criminal conspiracy 
and that the entire charge did not fail in 
consequence, 

Along with the charge of conspiracy 
there are separate charges of abetment of 

(6) 84 Ind. Oas. 714; 22 A. L. J. 1106; L. R. 6 A. 25 
Cr.; 26 Or. L. J. 362; (1925) A. I. R. (A) 230; 47 A. 


268. 
(7) 68 Ind. Oas. 32; 20 A. L. J. 775: 93 Cr. 
496: 4 U. P, L. R, (A) 162; (1922) A, IR, (A) 503; 45 
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forgery. The learned Judge of the lower 
Court has givenno reasons why the appel- 
lants could not equally well be tried for 
the offence of forgery along with the offence 
of the conspiracv. What he has observed 
in his order of 24th December 1924 is-:— 
“It is also to be noted thatthe abetment 
of offence under ss. 467 and 471, Indian 
Penal Code, does not fall within the scope 
of s. 196A, cl. (2) like a substantive offence 
under those sections.” The meaning. of 
this sentence it is difficult to understand. - 
For a prosecution of an offence of forgery 
no sanctionis necessary under s. 196A and 
no distinction can be drawn between the 
offence of forgery and the offence of abet- 
ment thereof. ' 

In this connection the prosecution is 
on firmer ground. Thereisalarge number 
of rulings of the Caleutta High Court in 
support of the view that when there is 
a charge of conspiracy a prisoner can 
be tried of all other offences committed 
in the course of the conspiracy even if 
those offences are more than three. In 
Abdul Salim v. Emperor (1) already quoted 
it was held that the charges under ss. 120B 
and 420 of conspiracy to cheat between 
certain dates may be legally joined with 
individual charges of other distinct 
offences committed in pursuance of the 
conspiracy by different members of it on 
different intermediate dates. In support 
of the view the Bench quoted three previous 
rulings of that Court. Barindra Kumar 
Ghose v. Emperor (8), Amritalal Hazra v. 
Emperor (9) and Harsha Nath Chatterjee v. 
Emperor (10), In Pulin Behari Das v. 
Emperor (3), Harington, J., -observed at 
page 1110*: “The prisoners were charged 
under ss. 121A. 122 and 123 of the Indian 
Penal Code. It was argued that a charge ` 
under s. 123 could not be legally joined 
with one under s. 121A. I do not agree 
with that contention. The charge under 
s. 121A is that of conspiring to wage 
war against the King and ‘to deprive 
him of the sovereignty of British India 
and overawe by means of criminal force 


‘or show of criminal force the Government 


of India. Now in furtherance ofthat con- 
spiracy the persons engaged therein may 
(8) 7 Ind. Cas. 359; 37 0. 467; 140. W. N. 1114; 11 
Cr. L. J. 453. 
(9) 29 Tnd. Oas. 513; 42 O. 957; 19 C. W.N. 676; 21 
C. L. J. 331; 16 Cr. L. J. 497. 
(10) 26 Ind. Cas. 313: 42 O. 1153; 21 0. L. J. 201; 16 
Cr. T T. 9: 19 O. W. N. 706. 
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actively conspire or they may collect arms 
or they may conceal the existence of the 
conspiracy from the authorities. All these 
acts, if done, are in furtherance of the 
One transaction and, therefore, may clearly 
be charged against these persons under s. 
235 of the Or. P. C., and the prisoners may 
be tried at one trial for all these offences.” 
In the same case Mr, Justice Mukerji held 
that where offences charged were com- 
mitted in the same transaction within the 
meaning of s, 239 they may all be tried at 
the- same trial (1136*, column 2) Similarly 
in the case of Sanuman v. Emperor (11), Mr. 
Justice Stuart observed: “It is not the 
law that in no circumstances can more 
than three offences be combined at one trial 
even if more than three offences have been 
committed in the same transaction. In 
deciding whether a particular series of 
events door do not form one transaction 
within the meaning of s. 235o0f the Cr. P. C., 
the real and substantial test is whether 
they are so related to one anotherin point 
of purpose, or as cause and effect, or as 
principal and subsidiary acts, as to con- 
stitute one continuous action. Each event 
must bea link in the chain, and there 
must be no hiatus or rupture in the 
sequence.” é 
Section 239 of the Cr. P. C. as amended 
on Ist September 1923 lays down that the 
following persons may be charged and 
tried together, namely, (d) persons accused 
of different offences committed in the 
course of the same transaction. The direc- 
tion atthe end of the section is “and the 
provisions contained in the former part of 
this Chapter shall, so far as may be, apply 
to all such charges.” The former part 


obviously means the part prior to the part, 


headed “ joinder of charges.” The Chapter 
XIX “of the charge” is not divided into 
parts but different subjects have different 
headings. The first heading is “form of 
charges” from s. 221 of s. 232 inclusive. 
Then there is a heading “joinder ofcharges” 
and s. 239 falls under this heading. By 
the former part I understand the meaning 
to be the part under the heading “ form 
of charge,” prior to the part beginning 
with the heading “ joinder ‘of charges.” 
Section 234, therefore, will not control the 
provisions of s. 239. 

There was an ingenious argument ad- 


: (D 63 Ind. Cas. 401; 19 A. L. J. 392; 12 Or. L. J. 
41. 
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vanced by Mr. John Jackson that even the 
charge as it stands requires sanction be- 
eause mention is made that cheating was 
carried out by means of forgery. The 
charge, however, is of cheating whatever 
the means may have been employed to ` 
effect that cheating. If cheating is carried 
out by means of forgery it does not follow 
that the provisions of s. 196A would apply. 
Another complaint made was that the 
charge was vague. In the nature of things 
a charge of conspiracy wouid be vague if 
the defence expects the proof of the con- 
spiracy to be included inthe charge. For 
a charge of conspiracy only an agreement 
is sufficient, so,im my opinion, itis suffi- 
eient to include in the charge the agree- 
ment which isalleged to have been arrived 
at between the conspirators. However, 
that may be, it cannot be pretended by 
the defence that any injustice has been 
done to them. The trial lasted for many 
months and all the various stages of the 
conspiracy were unfolded during the trial. 
It is not submitted here that the defence 
was inany way confined in meeting the 
charges disclosed during the trial. It is 
quite true that an enormous number of 
documents have been put in by the prosecu- 
tion and possibly the facts disclosed are 
bewildering. Personally if I had been 
running the prosecution I would have 
either split up the charges into individual 
charges with short and sharp trials of 
every one of the appellants separately or 
confined myself to the one charge of con- 
spiracy without adding individual charges. 
Another point urged was that the lower. 
Court had held that there were two con- 
spiraciés one to cheat and the other 
between a fewer members of embezzle- 
ment. It was argued that men cannot be 
jointly charged for two different conspi- 
racies. We have, however, to look at the 
charges from the point of view of the pro- 
secution and not from the result. The 
prosecution alleged that there was one 
conspiracy both to cheat and to commit 
embezzlement, so the trialas held was for 
one conspiracy and one conspiracy only. 
I shall, however, he prepared to do one 
thing in this appeal. I shall confine my 
attention entirely to the charge of con- 
spiracy to cheat. I shall order the sent- 
ences on the other charges to run concur 
rently with the sentence of this charge if 
I bold that the conspiracy is proved: if I 
hold that the conspiracy is not proved; I 
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shall further ‘hold’ that the trial of the 
other ‘charges was-improper of all the 
appellants jointly when there’ was not a 
common thread of conspiracy between 
them, ‘Confining théir attention to this 
one ‘charge thé appellants will be better 
able to meet the case tried to be made out 
against them by the prosecution. I may 
also mention another point. In consider- 
ing ‘the’ corispiracy I shall confine myself 


to -facts relating to conspiracy during the’ 


periodo? the’ charge and not earlier. I 
hope’ that ‘thereby the facts to be referred 
to “before the' Court will be narrowed. Mr. 
Bahadurji- has already argued before me 
upon “one ‘aspect of the case from the point 
of ‘view of facts that there was no cheating 
because the agent well knew what was 
happening and to establish a case of cheat- 
ing even against a corporation the prosecu- 
tion ought to point to one particular person 
who has’ been imposed upon, In the light. 
of the observation made by me. I hope 
that Mr. John Jackson and Mr. Bahadurji 
will argue the-case of their particular 
clients confining themselves to these two 
points: (1) Whether a conspiracy to cheat 
did exist, and: (2) whether any of their 
clients took part init. Possibly as regards 
the other appellants, Mr. Vikramajit may 
desire to argue on the general subject of 
the existence of a censpiracy. I hope that 
as regards the other represented appellants 
the learned Counsel will see their way to 
confine themselves only to the second point 
whether their clients were members of the 
conspiracy or not. After three learned 
Counsel have addressed the Court on the 
existence or otherwise of the conspiracy I 
do not think that anything would be left 
for other Counsel to argue on the .subject. 
After Mr. John K. Jackson’ and Mr. 
Bahadurji have addressed the Court with 
respect to their own clients Mr. Vikramajit 
will address the Court, after that Mr. 
Radha Krishna and Mr. Bisheshar Nath 
Mahendra and Mr. Bhawani Shankar. 


When these arguments are completed’ 


Counsel for the Crown will give a reply 
confining himself only to these two points 
as to conspiracy to cheat and the persons 
who were members thereof. There will be 
a right of reply in the order already men- 
tioned by me. 

Z. E. Order accordingly. 


fey 
fi. 
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PATNA HIGH COURT. 
Criminal Reviston No. 240 or 1925. 
June 12, 1925. 
Present:—Justice Sir John Bucknill, Kr., 
RAMPRIT AHIR AND oTHERS— 
PETITIONERS 
VETSUS 
EMPEROR—OpposiTE PARTY. 

Penal Code (Act XLV of 1860), s. 147—Attempt by 
Police to arrest persons not engaged in commission of 
offence—Resistance to arrest—Rioting, conviction for, 
legality of. h , 

‘A party of Policemen, on receiving information that 
certain persons were waiting near a railway line 
with the intention cf robbing a. train; arrived at the 
scene and found the accused and certain other 
persons, sitting or roaming about near the railway: 
line. The Police attempted to arrest those present 
and afight ensued but the accused were eventually 
secured and taken to the Police Station. They were 
subsequently charged with and convicted of an 
offence under s. 147 of the Penal Code: 

Held, that the Police had no justification for 
attempting to arrest the accused and that conse- 
quently in resisting the arrest the accused were not 
guilty of the offence of rioting. [p.713,col. 2.] 

The detention or arrest of members of the public 
are not matters of caprice but are governed by and 
must be conducted upon certain rules and principles 
which the law clearly lays down. To arrest persons 
without any justification is one of the most serious ' 
encroachments upon the liberty of the subject which 
can well be contemplated. [ibid.] 


Criminal revision from an order of the’: 
Sessions Judge, Shahabad, dated the 24th 
April 1925, affirming that of the Magis- ' 
trate, Arrah, dated the 25th March 1925. 


Messrs. P. C. Manuk and B. P. Varma, 
for the Petitioners. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—This was .an applica- 
tion in criminal revisional jurisdiction made 
by six men. They were tried before an Hono- 
rary Magistrate of the First Class at Arrah 
and were convicted by him of an offence 
punishable under s. 147, Indian Penal Code, 
and sentenced each to undergo rigorous - 
imprisonment for six months. The appli- 
cants appealed tothe Sessions Judge of. 
Sahabad, who on the 24th -of April last: 
dismissed their appeal and upheld the. 
convictions and sentences. The matter 
has now comè up before me, a rule having 
been issued by aeBench of this Court on 
the 14th of May last. The circumstances , 
in the case are very simple although some- 
what unusual. 

It would seem that some Police received. 


‘ some sort of information thatit was likely — 
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that if they, the Police, went to a certain 
place along the railway line they would 
discover some people there who, it was 
said, were probably about to try and roba 
train with commendable zeal a party of 
Police acting upon this information pro- 
ceeded to the locality indicated and there 
sure enough they found, the applicants 
and some other men who were, so far as 
one can gather, sitting or roaming about 
somewhere near the railway line. It is 
said that some or perhaps all of them had 
actually encroached’ within the fencing or 
wire which usually runs along the side 
of the railway marking what I suppose is 
the railway property; but even if this 
was so it hardly constitutes an offence for 
which one would suppose that it was pos- 
sible for the Police rightly to arrest such 
individuals. There is no doubt as to what 
actually took -place; when the Police arrived 
at the place, and I may say that it was 
at night, they immediately caught hold 
of these persons who were standing there 
and endeavoured to arrest them. The 
applicants and their friends or the persons 
with whom they were put up a fight; 
they did not see why they should be 
arrested ; it seems doubtful indeed whe- 
ther the Police were in uniform and from 
what I gather they appear to have been 
in mufti; when the applicants were seized 
by the Police, they fought; itis perhaps 
not surprising that they did. At any rate 
the applicants and others were eventually 
secured and taken to the Police Station. 
They were then charged with the offence 
which I have indicated and were convicted 
and sentenced in the manner to which [ 
have referred. 

Now the learned Counsel who has ap- 
peared for the applicants points out that 
it does not seem that the Police had any 
right to arrest these persons; and the 
learned Assistant Government Advocate 
who has appeared in support of the con- 
victions has ‘not been able to disclose any 
clear indication as to the powers under 
which it might be suggested that the Police 
had the right, under the circumstances to 
which I have referred, to arrest these in- 
dividuals it may possibly be, although we 
cannot say with certainty, ethat the appli- 
cants and their friends were at the locality 
where they were found for some purpose of 
a criminal nature; on the other hand, we 
have no authority for assuming that be- 


“use -a party of. persons are in a certain, 
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place at a certain time they are simply 
from those circumstances about to engage 
in a criminal fact. I must confess that I 
can see no legal justification for the arrest 
of these persons by tHe Police. Whilst I 
support and shall continue to ‘support to 
the best of my ability the maintenance of 
law and order and the powers exercised 
by the Police when they are properly exer- 
cised, I, at the same time, have the utmost - 
respect for the rights of the subject. The 
detention and arrest of members of the 
public are not matters of caprice but are 
governed by and must be conducted upon 
certain rules and principles which the law 
clearly lays down. To arrest persons with- 
out any justification is perhaps one of the 
most serious encroachments upon the 
liberty of the subject which can well be 
contemplated. In this case, therefore, I 
have come to the conclusion without the 
least hesitation that there was no good- 
ground shown for arresting these persons’ 
and that the convictions and sentences are 
bad and must be quashed. 
Z. K. Convictions quashed, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPLICATION No, 94 oF 1925. 
July 23, 1925. 
Present:—Mr. Wazir Hasan, A. J. C. 
RAM CHARAN AND 0THERS— ACOUSED 
—-ÅPPLICANTS 


. 


VETSUS 
EMPEROR—Opposite Parry. 

Public Gambling Act (III of 1867), ss. 8, 4,5, 6— 
Cauries, whether instruments of gaming—Cauries 
found in house on search—Presumption of common 
gaming house—Intention to pass time—Conviction. 
whether legal, : 

Cauries well fall within the definition of instru- 
ments of gaming given in the Public Gambling Act, 
[p. 714, col. 2.] 

Where on a search under s. ñ of the Public Gambling 
Act, cauries are found in a house, there is a presump- 
tion that the house was used as acommon gaming 
house, and further that the persons found were present 
there for the purpose of gambling. [ibid.] 

The presumption raised, however, is rebuttable; and 
when it is shown thatthe object of the persons was 
to indulge in a friendly amusement and to pass time 
and the idea of making any gain was entirely foreign | 
to the mind of the entire party, the presumption is 
rebutted, and the persons cannot be convicted of an 
offence under ss. 3 and 4 of the Public Gambling Act, 
[p. 714, col. 2; p. 715, col. 1.) en 
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Criminal revision against an order of 
the District Magistrate, Lucknow, dated the 
20th March 1925, upholding that of the 
Magistrate, First Class, Lucknow, dated’ the 
16th December 1924: 

Mr. Ali Saheer, for the Applicants. 

The Government Pleader, for the Crown. 

JUDGMENT.—This is an application 
under s. 439 of the Cr. P. C. The applic- 
ants are 20 in number. They have been 
convicted by a Special Magistrate of the 
First Class, exercising jurisdiction in the 
City of Lucknow, under ss, 3 and 4 of the 
Public Gambling Act, 1867. One of the 
applicants, Chhote Lal, hasbeen sentenced 
toa fine of Rs. 50 and the other applicants 
to a fine of Rs, 10 each. The applicants 
were dissatisfied with the order of the Trial 
Court and challenged it by an application 
in revision presented to the District Magis- 
trate of Lucknow. The learned District 
Magistrate rejected that application. Hence 
this application before me. 

The facts found by the Trial Court are 
as follows:—. 

On the night following the 1lth Novem- 
ber there was a katha at the house of 
Chhote Lal applicant in the early part of 
the evening, The katha was followed by 
a dinner in the same house. A large 
number of persons were invited by Chhote 
Lal both to the katha and to the dinner and 
a large number of persons took part in 
both. The dinner proceeded for a long 
time and did not come to an end until some- 
time between 10 and 11 Pr. m. In those days 
a sort of curfew order was in force in the 
City of Lucknow and, as the learned Magis- 
trate in the Trial Court observes, people 
were forbidden to go about after 10 P. m, 
The congregation assembled at the house 
of Chhote Lal naturally, in the circum- 
stances, prepared itself to pass the night in 
Chhote Lal’s house. At 2 4. m.in the morn- 
ing the Police made a raid of the house 
under a warrant issued by a competent 
Magistrate and arrested the applicants 
under s. 5 of the Public Gambling Act. 
Some cauries were also found by the Police 
on the spot but nothing else of any in- 
criminating nature. 

It was first contended on behalf of the 
applicants that cauries were not instruments 
of gaming and reliance was placed upon 
a decision of Mr. Justice Aikman in the 
case of Queen-Empress v. Bhawani (1). That 


a 18 A. 23; A. W, N. (1895) 133; 8 Ind. Dee, (xN. s.) 
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decision entirely supports the contention 
but is no longer good law. By U.P. Act 
I of 1917 the definition of “common gam- 
ing house” in the Act of 1867 was amend- 
ed and within the substituted definition is 
included the following:— 

“Instruments of gaming include any 
article used as a means or appurtenance of, 
or for the purpose of carrying on or facilitat- 
ing gaming”. I have no doubt in my mind 
that cauries well fall within the definition 
of instruments of gaming as set forth 
above. y h 

It was next argued that it was not proved 
that Chhote Lal kept or used the house for 
any profit or gain, such a proof being neces- 
sary to constitute the house a common 
gaming house within the definition in the 
Act. It is true that there is no such proof 
on the record of the case. In answer 
to this. argument the prosecution, how- 
ever, relies on the presumption raised 
by s. 6 of the Public Gambling Act. I 
am of opinion that that presumption is 
applicable to the facts of the present case, 
I have already found that the cauries are 
instruments of gaming. It is proved, in- 
deed itis admitted, that they were found 
in Chhote Lal’s house at the time of the- 
Policeraid. Itis also admitted that Chhote 
Lal's house was searched under the pro- 
visions of s. 5 of the Public Gambling Act. 
It follows that there is a presumption 
that Chhote Lal's house was used as a 
common gaming house and further that 
the persons found therein were there pre- 
sent for the purpose of gambling. Within 
the presumption that Chhote Lals house 
was used asa common gaming house is 
included the ingredient that he kept or 
used the house for profit or gain. j 

It was lastly urged that the presump- 
tion is rebuttable and is rebutted in the 
present case. Thatit is rebuttable is not 
disputed. The real question, therefore, 
which I have to decide is whether on the 
facts found the presumption in questien is 
rebutted. I am of opinion that it is. In 
considering this aspect of the case Itake 
into account the fact that there is no proof 
on the record that Chhote Lal stood to 
gain by tHe recreation in which the people 
at his house iadulged after they had de- 
cided to stay in the house over the night. 
It also follows from the’ circumstances 
stated above that there was no intention on 
the part of those persons to gamble for the 7 
purpose of any gain. As observed by Pandit 
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Kanhaiya Lal, A. J. C., in the case of Ram 
Shanker v, Emperor (2), “their object was 


: merely to indulge in a common friendly 
amusement” and Imay add with a view to 


pass time and the idea of making any gain’ 


was entirely foreign to the mind of the 
entire party. J, therefore, accept the appli- 
. cation, set aside the convictions and sen- 


tences of each of the applicants and direct. 


that the fine, if paid, will be refunded forth- 
with. 
N. H. Application accepted. 
(2) 39 Ind. Cas. 331; 20 0.0.47 40. L.J.. 88; 18 
Cr. L, J. 494, yu e 


PATNA HIGH COURT. 
CriMInaL Reviston No. 296 or 1925. 

, July 23, 1925. 
Present:—Justice Sir John Bucknill, Krt., 
and Mr. Justice Ross. 
Musammat TUNIA— PETITIONER 
VETSUS 
EMPEROR-— Opposite Parry. 

Penal Code (Act XLV of 1860), s. 198—-Perjury— 
False answers to questions which witness could not have 
been compelled to answer—Offence. é 

Where a person answers questions put to him in a 
judicial proceeding after he has sworn to tell the 
truth and the answers are not true, he commits 
perjury, even though the questions which he has 
answered were such as he could not have been com- 
pelled to answer. `[p. 716, col. 1.] ; 


Criminal revision from an order of the 
Sessions Judge, Arrah, dated the Ist June 
1925, summarily dismissing an appeal 
against an order of the Magistrate, Arrah, 
dated the 30th May 1925. 

Mr. P. C. Roy, for the Petitioner. i 

Mr. Niamutulla, for the Opposite Party. 

JUDGMENT. 

Bucknill, J.—This was an application 
made ‘in criminal revisional jurisdiction. 
It was made by one Musammat Tunia, a 
young woman, who was convicted by a 
Magistrate of the First Class at Arrah of 
an offence punishable under the provisions 
of s. 193 of the Indian Penal Code, that is 
to say, with having committed perjury in 
the course ofa judicial proceeding. She 
was sentenced to undergorigorous imprison- 
ment for six months and to pay a fine of 
Rs, 200, and in default of payment thereof 
to serve a further term of two months’ 
rigorous imprisonment. From her convic- 
tion and sentence the applicant appealed to 
the Sessions Judge of Shahabad ; but on 
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the Ist of June last the appeal was dis- 
missed summarily. ` 
The circumstances which have led up 
to the prosecution of this woman and her - 
conviction are certainly somewhat peculiar. 
It would seem that at the eħd of July last 
year a burglary took place in the house of 
a lady residing in the town of Arrah. A 
man named Tara Prasad, who is in the 
employment of this lady, reported the 


‘burglary tothe Police; and, upon being 


asked whether he had any suspicion as to 
by whom the offence had been committed, 
heis said to have replied that he thought 
that it was not improbale that one Ram- 
sakal Singh of Gonouli might have been 
concerned in the matter. He added that 
this Ramsakal Singh lived in the same: 
mahalla where the burglary had been per- 
petrated, that his (Ramsakal’s) uncle was on 
bad terms with the lady whose house had 
been broken into and that Ramsakal him- 
self was the associate of evil persons, 
As a result of what.had taken place at 


‘the Police Station it would seem that on 


the 27th of August last this Ramsakal in- : 
stituted proceedings against Tara Prasad 
charging him with having committed an 
offence punishable under the provisions 
of s. 500 of the Indian Penal Code, that 
isto say, with having committed defama- 
tion. Tara Prasad was put on his trial; 
we are informed at the Bar that he was 
eventually acquitted. What defence he put 
forward I do not know; but it would seem 
that, amongst them, must have been one 
which contemplated some plea in the 
nature of justification; for he called asa 
witness in his defence the applicant here. 
So far’as I can gather his object in calling 
this woman was to show that she wasa 
woman of easy virtue and had been the 
kept mistress of the man Ramsakal 
Singh, and I .suppose that it would 
have been urged that if it could. haye- 
been shown that Ramsakal Singh had. 
kept company with a woman of ill-repute, 
the suggestion made by Tara Prasad in 
the statement which he made to the - 


“ Police, when reporting the burglary, that 


Ramsakal was the associate of evil com- 
panions might have been held in some 
measure to be justifiable. Now, when the. 
applicant was put into the witness-box, 
she does not appear to have realized that 
it was in no way incumbent upon herto 
answer any questions which might have 
reflected upon her own probity or virtue. 


i 


. 
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andit is somewhat remarkable to notice 
that no attempt at protecting her from 
having to reply to questions of that nature 
appears to have been offered to her by the 
officer who was trying the case. On the 
other hand itewould seem that she -was 
interrogated very fully as to her morality 
and as to her immoral associaton with Ram- 
sakal Singh; how such a proceeding could 
have been allowed unless she had been 
(which she was obviously not) willing to 
assist Tara Prasad by blackening her own 
character, itis difficult to understand. 
However, the fact remains that she was 
asked a variety of questions of the charac- 
ter which I have mentioned and that she 
answered in a manner protective of her own 
character. There is, however, not the least 
doubt that a number of her answers were 
not true; she had been put upon her oath 
and it is,of course, needless for me to 
point out that if one answers questions put 
to one ina judicial proceeding when one 
has sworn to tell the truth andif one’s 
answers are not true, one commits perjury, 
whether those questions which one answers 
are questions which should have been or 
could have been properly asked. After 
the applicant had given her evidence, 
which I may point out was, of course, not 
in favour of Tara Prasad, she was eventual- 
charged as I have mentioned above, 
tried, convicted and sentenced. I think 
that it must be admitted that the circum- 
stances were extremely difficult and pain- 
fulfor the applicant, she was placed in 
an unenviable position and, no doubt, was 
completely ignorant of her right to refuse 
to answer questions which would reflect 
upon her own character and had the un- 
pleasant alternative either of telling the 
truth and admitting that she was a loose 
woman or, a8 she did, of telling untruths 
and making herself out better than perhaps 
she really was. ; 

Tt is, however, I think, not unimportant 
to observe the actual averments which 
were made against her which formed thé 
basis of the charge of perjury brought 
against her. Although it is true that super- 
ficially some of these questions do not 
appear in themselves to be such as if 
answered truthfully would have thrown 
any discredit upon the applicant s charac- 
ter, yet, on further examination, they will 
all be found to be connected more or less 
closely with the illicit association which 
it was being attempted to be proved had 


TUNIA V. EMPEROR. 


[90 I. ©. 1925} 


existed between the applicant and Ram- 
sakal Singh. The first untrue statement 
which she is alleged to have made is that 
she did not know this man atall. There 
can beno doubt from the evidence of at 
least six witnesses and from documentary 
evidence as well that this was not true. 
The second statement’ was that she had 
never stated that Ramsakal Singh, this 
particular individual, used te visit her 
frequently. This again was, undoubtedly, 
nota true statement. The third statement, 
in which she is alleged to have perjured 
herself, was that she denied that the person 
named Ramsakal against whom and hər- 
self a woman named Dularia in 1923 had 
brought some criminal proceeding was the 
same Ramsakal as that concerned in the 
case which was being brought against 
Tara Prasad. Again there can be no doubt 
that this statement was not true. The 
fourth question which she is said to have 
answered untruthfully was ‘that she de- 
nied that when her house had been en- 
tered for the purpose of executing some 
legal purposes Ramsakal had been found 
there in her company. This, however, 
again was undoubtedly shown to be a 
falsehood. The fifth andthe last answer 
which she is said to have made falsely is 
the point blank avowal that she was not 
the mistress of this Ramsakal. The Magis- 
trate has stated that the evidence of all the 
witnesses for the defence and indeed of the 
main prosecution witnesses shows that this 
statement was, ashe terms it, “a delibe- 
rate lie’. There can, therefore, be no doubt 
whatever that this woman in the witness- 
box made statements which were untrue 
and which she knew to be untrue. There 
are, however, obviously reasons for coming 
to the conclusion that her position was 
allowed to be one which it ought not to 
have been allowed to be. I think that she 
ought to have been informed that it was 
in no way incumbent upon her to reply to 
questions her answers to which might, if 
true, have reflected upon her moral character. 
Under these circumstances, although there 
undoubtedly has been a commission of the 
offence to which I have referred, it seems 
to me that the sentence is altogether too 
severe. We are informed by the learned 
Advocate who appears for the applicant 
that the applicant has already served 
21 days in jail. I am satisfied,in my own 
mind, that this is an ample punish- 
ment for the offence committed under 
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the remarkable circumstances to which I 
have drawn attention. Whilst, therefore, 
affirming the conviction, the sentence of 
imprisonment which was passed upon the 
applicant will be reduced to that period of 
imprisonment which she has already served. 
The fine of Rs. 200 will be remitted and 
ifit has already been paid it must be 
refunded. 

Ross, J.—I agree. 

ZK. Sentence reduced, 





RANGOON HIGH COURT. 
FULL BENCH. 
CRIMINAL Rergrence No. 35 oF 1925. 
June 1, 1925. 

Present:—Sir Sydney Robinson, Kr., Chief 
Justice, Mr. Justice Maung Gyi and 
Mr. Justice Brown. 

MA E SEIN—Appuicant 
versus 
MG. HLA MIN—Responpent. 

Buddhist Law, Burmese—Marriage—Girl under 20 
years—Parents, consent of, whether essential. 

Under the Burmese Buddhist Law, except in the 
case of widows and divorcees, a girl under 20 years 
cannot contract a valid marriage without the consent, 
either express or implied, of her parents or guardians. 
{p. 718, col. 2.] - 

Oase-law referred to. 

Reference by Mr. Justice U Ba. 

Mr, Ba Thein, for the Applicant. 

Mr. Davies, for the Respondent. 

JUDGMENT OF THE FULL 
BENCH was delivered by 

Robinson, OC. J.—The question referr- 
ed for decision of a Full Bench is: “Except 
in the case of widows and divorcees, can 
a girl under 20 years contract a valid mar- 
riage without the consent, either express 
or implied, of her parents or guardians 
under Burmese Buddhist Law?” , 

The question is one of very great im- 
portance, but it is not one which, to my 
mind, presents any real difficulty. 

In the case of Queen-Empress v. Ne U (1), 
it was held by the Special Court that by 
Buddhist Law a man cannot contract a 
valid marriage with the minor without 
her guardian’s consent, and that sexual 
intercourse with the minor without such 
consent is ‘illicit intercourse’ within the 
meaning of s. 366, Indian Penal Code. That 
ruling was followed in Kiag-Emperor v. 
Nga Po Saw (2). : 

In the case of Crown v. Chan Mya (3), 

2 S. J. 202, 


(2) U. B. R. (1897-1901) Vol, I, 328, 
(3) 1 L. B. R. 297. 
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three questions were referred to a Full 
Bench: (1) Can a Burmese Buddhist minor 
girl, under any circumstances, contract a 
valid marriage without the consent of her 
guardian ? (2) If a Burmese Buddhist girl 
under 16 years of age elopes with a lover 
of her own free-will intendjng to co-habit 
with him, is the resulting sexual inter- 
course necessarily illicit ? (3) Does s. 366 
of the Indian Penal Code apply to a case 
in which a minor girl, at the time of the 
kidnapping from lawful guardianship, in- 
tends to co-habit of her own free-will with 
the kidnapper? The last of these three 
questions was the only one that was 
necessary for the decision of the appeal. 


‘ Irwin, J., referring to ss. 21, 22 and 23, Book 


VI of the Manukye, held that the real test 
was the intention of the parties, “and that 
if the girl is steadfastly determined to 
marry her lover, and he continues of the 
same mind, the rights of the guardian 
must give way before accomplished facts,” 
Fox, J., merely concurred; but Thirkell 
White, C. J., while concurring as to the 
answer to the third question, declined to 
express an opinion on the first and second 
questions. He said that the questions had 
not been fully argued, and that he would 
not like to commit himself to an opinion on 
these important questions of Buddhist Law 
without hearing arguments on both sides 
and without a full examination of all the 
texts bearing on the points. No reference 
was made in that decision to the Rajabala 
or to s. 28, Ch. VI of the Manukye. 

In the case of King-Emperor v. Nga Ni 
Ta (4), Adamson, J. C., held with reference 
to this question of marriage, “It appears 
to be the opinion of two of the Honour- 
able Judges of the Chief Court that the 
test is the real intention of the parties, 
and that if the intention is to marry, the 
marriage is an accomplished fact from the 
date of elopement. I cannot but think 
that this interpretation of the law would 
appear to be rather startling to Buddhist 
parents, and I doubt whether any would 
be found who would admit it.” He pointed 
out that the provision of the dhammathats 
as regards three elopements is obsolete and 
would not receive countenance at the pre- 
sent day. 

In King-Emperor v. Nga Nge (5), Irwin, 
J., as Judicial Commissioner, adhered to 


(4) U. B. R. (1902-03) Vol. I, Penal Code, 15. 
(5) U. B. R. (1904-06) Penal Code, 17; 2 Or, L. J. 
476, 


ie 
the view previously expressed by him in 
Chan Mya’s case (3) 

I myself in the case of Maung Chit Pev. 
Ma Tin (6) dealing with the question as 
to whether the ‘consent of parents is es- 
sential to the validity of the marriage of 
a minor who alopes, doubted the correct- 
ness of the decision in Chan Mya’s case (8). 
‘That decision is thus the only one to 
support that view of the question. 

There are decisions to the contrary, and 
doubts have been thrown on the correct- 
ness of the decision in Chan Mya’s case (3) 
on two subsequent occasions. 

There is no doubt that the dhammataats 
contain a.large number of texts relating to 


the rights ‘and duties of parents and ’ 


guardians, and that the control that they 
exercise over minors is a distinct and mark- 

-ed feature of Burmese Buddhist Law; 
and to hold that a minor girl could, by 
the exercise of her unguided impulse by 
running away with a lover, absolutely set 
at naught and take no account of the con- 
trol of her parents or guardians is entirely 
contrary toa very prominent provision of 
Burmese Buddhist Law. 

The dhammathas, no doubt, enjoin upon 
parents and guardians the necessity to 
marry minors at the age of 15 or 16 so 
as to prevent their falling into sin, but 
they expressly, as it seems to me, main- 
tain the position thateven though parents 
or guardians do not pay any regard to the 
rule enjoined upon them, it is only when the 
girl has reached the age of 20 years that she 
has’a right to contract a valid marriage 
without their consent. 

In Ch. VI of s. 33, Kinwun Mingyi's 
Digest, Vol. II, we find a passage from the 
Rajabala, which runs as follows:—‘After 
her attaining the age of twenty years a 
woman may marry a man of her choice 
although her guardians may not approve 
of the marriage.’ The reason is that her 
guardians did not give her in marriage 
when she arrived at the marriageable age. 

None of the authorities that have been 
quoted have referred to s. 28 of Volume 
Vi of the Manukye. It deals with the case 
of women who are under the protection of 
their parents; and it provides that “ag 
regards the eight women above noted, if 
their protectors do not give them in mar- 
riage to a proper person aud they shall 
willingly have connection with a young 


(6) 8 Ind, Cas. 437; 3 Bur. L, T, 43, 
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man, provided they are above twenty years 
of age, let them have a right to live with 


the man of their choice. Why is this? 
because their protector watched them 
without regard to their, desires.” Earlier, 


it lays down as follows:, “If carnal know- 
ledge be had of any of these eight classes 
of women with their consent, there is no 
punishment in a future state. If the person 
under whose care they be, shall not give 
consent, they shall not beclaimed as a wife. 
Why is this? because their protector is not 
willing.” 

Having regard to these provisions and | 
having regard to the position accorded to 
parents and guardians with reference to 
control over the children, especially in 
the matter of their marriage, there can, 
in my opinion, be no doubt that no minor 
girl under the age of twenty can contract 


a valid marriage without the consent or 


against the will of her parents or guardians, 
or the relation under whose protection she 
is living. 

The 2lst section shows that the vient 
can reclaim the daughter, and that the 
man with whom she had eloped, even if 
she had ten children by him, has no right 
to say that she is his wife; but itis equal- 
ly clear that the consent of the parents 
or guardians may be implied, and the 
lack of it be made good by subsequent 
conduct. 

Thus in the 22nd section it provides ` 
that if a minor, “who has eloped subsequ- 
ently returns to the village and lives with 
the man, and has children by him, openly 
and to the ‘knowledge of her parents or 
guardians, and they “do not enforce their 
rights of reclaiming the girl and separat- 
ing her from the man without unreason- 
‘able delay, they no longer have the power 
of reclaiming the girl. This, no doubt, is 
that the consent is to be implied from 
their conduct, and that the consent, though 
subsequently given or implied, will con- 
vert the connection into a valid marriage 
which the Courts would, no doubt, recognise 
with effect from the time of that elopement. 
It may, therefore, be that although there 
was no valid marriage to start with, 
the connection may be converted into a 
valid marriage by the consent, express or 
implied, of the pargnts or guar dians given to 
it afterwards. 

For these reasons I would answer the 
question referred in the negative. 

N.H Reference answered in negative. 


% 
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CALCUTTA HIGH COURT. 
CriminaL- Revision Case No. 267 or 1925. 
June 12, 1925. 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Panton. 
MAKHAN MAPA—COMPLAINANT— 
PETITIONER’ 


VETSUS 
MONINDRA NATH BOSE AND 
OTAERS—ACCUSED-——-OPPOSITE PARTY. 

Counter-criminal cases—Procedure regulating trial 
~-Counter-cases, whether should be tried simul- 
taneously—Complainant in one counter-case anxious 
to have his case taken up after disposal of counter- 
case—Proper procedure. 

The Or. P. O., being silent as to whether two 
counter-criminal cases should be tried simultaneously 
or on3 after the other, no absolute rule of law can be 
laid down and each case must be decided according 
to its requirements. [p. 720, col. 2.] 

If the complainant in one of the two counter-cases 
wishes that his case may be taken up after the caso 
against him has been decided, on the ground that in 
the cass against him a large number of witnesses 
hava been examined and he does not want to be sub- 
jestad to his adversary’s cross-examination in the 
other case in which he is the complainant, it will 
sérve the ends of justice ifthe case against him is 
disposed of first, as it is not fair to force him, so long 
as he is the accused in one case, to throw himself open 
to cross-examination in the case in which he is the 
complainant. [ibid.] 

Oase-law discussed. f 

Criminal revision against an order of the 
Additional District Magistrate, 24-Parganas, 
dated the 30th March 1925, confirming that 
of the Sub-Divisional Officer, Diamond 
Harbour, dated the 3rd March 1925. 

Mr, Narendra Kumar Basu and Babu 
Jatindra Nath Sanyal, for the Petitioner. 
| BabuSantosh Kumar Bose, for the Opposite 
Party. 

Mr. Khondkar, (Deputy Legal Remem- 
brancer), for the Crown. 
| JUDGMENT.—This Rule has been 
issued on two grounds; first, why the 
case should -not be transferred from the file 
of the Sub-Divisional Officer, Diamond Har- 
bour to the file of some other competent 
Magistrate, and, secondly, why the case in 
which the petitioner is the complainant 
should not be postponed pending the hearing 
of the case in which the petitioner is the 
accused.. 

With regard to the first ground, we have 
gone 


` tion with this litigation which Mas been 


hanging for a long time mainly on account 
of the conduct of the petitioner and we 
do not think that any ground has been made 
out for our interfereace on that ground. 
The allegations made against the Trying 


4 


MAKHAN MAPA V. MONÌNDRA NATH BOSE. 


through all the papers in connec-, 


714 
Magistrate have all been denied; and there 
is one fact which makes it undesirable that - 
the case should he transferred from the file 
of the Sub-Divisional Officer. An appli- 
cation was made previously to this Court 
for the transfer of the case in which the 
petitioner is the accused from the file of 
the Sub-Divisional Officer. That application 
was refused with the result that the case 
against the petitioner will be tried and is 
being tried by the Sub-Divisional Officer. 
It will not be desirable that the case in. 
which the petitioner is the complainant 
should be tried by another Magistrate. 


With regard to the second ground there 
have been several decisions of this Court 
which cannot at first sight be easily recon- 
ciled. The petitioner and the opposite 
party have been fighting over a piece of 
land. There was fight between them on the 
22nd November 1924. The opposite party 
lodged a complaint on that day before the 
Kulpi Police charging the petitioner and 
his men with rioting and causing griev- 
ous hurt. On the 25th November 1924, 
the petitioner filed a complaint before 
the Deputy Magistrate of Diamond Har- 


. bour charging the .opposite party with 


the same offence. The matter was sent to 
the Police for enquiry and it appears that 
both the cases were sent up by the Police. 


It appears that both the cases were fixed 
for hearing on the 26th February. On that 
date some witnesses were examined in the 
case against the petitioner and the case in 
which the petitioner was the complainant 
was adjourned to the 8rd March. The 
learned Trial Magistrate in his explanation 
submits that the complainants in both cases 
wanted their cases to be taken up first, 
As this was physically impossible he took 
up the case against the petitioner first and ` 
as he had no time on that date to take the 
petitioner’s case it was adjourned to the 
3rd March. On the 3rd March the petitioner 
made several applications one of which 
was that the trial of his case might be ad- 
journed till the disposal of the case against 
him. The application was rejected by 
the Sub-Divisional Officer. The petitioner 
thereupon moved the District Magistrate of 
24-Parganas for transfer of both the cases 
from the file of the Sub-Divisional Officey 
and in the alternative for stay of the case 
in which he was the complainant pending 
the disposal of the case against him. The 
learned District Magistrate overruled these 


199 l 
opi oven andthe petitioner obtained this 

ule, 

’ he first case that has been placed before 
us dealing with this point is the case of 
Bachu Mollah v. Sia Ram Singh (1). There 
are some very emphatic expressions of opin- 
ion by Petheram, C. J., and the practice of 
having c8unter-cases tried together is 
strongly condemned, This decision was 
not considered as good law by a Bench 
consisting of three Judges in the case of 
Queen-Empress v. Chandra Bhuiya (2) and 
it was distinguished or its authority attempt- 
ed to be belittled by the factthat in the case 
of Bachu Mollah v. Sia Ram Singh (1), the 

. learned Judges did not base their decision 
upon the opinion there expressed and though 
the Rule was issued upon that ground it was 
ultimately discharged. In the case of Queen- 

press v. Chandra Bhuiya (2) also 
though the learned Judges did not 
accept the dictum in Bachu Molla’s case (1) 
they did not interfere with the procedure 
adopted by the Trial Court on the ground 
that the accused was not prejudiced and 
that it was a mere irregularity which had 
occasioned no failure of justice. These 
cases may be distinguished because the 
question arose for consideration in them 
after the decision of the cases. The ques- 
tion arose for consideration in them after 
the conclusion of the cases and the final 
orders passed in them did not rest on the 
conflicting views taken. The point has 
arisen before us with reference to pending 
cases. In Garibulla Akanda v. Sadar 

Akanda (3), the learned Judges were of 
opinion that two cross-cases should not be 
heard at one and the same time and the 
evidence in one should not be taken into 
consideration in the other case. It does 
not appear from the report that the cases 
above cited were placed before their Lord- 
ships. 
(4), it was held that cross-cases should be 
tried one after the other. The peculiar 
feature of that case was that one of the 

` cases had already reached the final stage 

whereas very little was done in the other 

case. In Sheikh Bahatur v. Nobadali (5) 

decided by the Criminal Bench dealing with 


(1) 140. 358; 7 Ind. Dec. (N. 8.) 237. 
2) 20 ©. 537; 10 Ind. Deo. (N. 8.) 365. 
3) 81 Ind. Oas. 557; 39 C. L. J. 331; 25 Or. L. J. 
941; (1924) A. I. R. (0.) 812. 
_ @) 15 Ind. Gas. 366; 27 0. W. N. 700; 37C. L.J. 
410; (1923) A. L R. (0) 644; 24 Or. D. J. 940. 
(5) 83 Ind, Cas. 625; 28C W. N, 487; (1924) A. L R. 
(0) 634; 26 Or. L. J. 65. 
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undefended cases it was held that counter- 
cases should be tried simultaneously and 
contemporaneously but should be dealt with 
wholly separately from each other, each on 
its own merits and upon facts and circum- 
stances appearing therein; the judgment in 


two cases being pronounced, if possible,’ 


after both the trials are over. There is an 
unreported case (Criminal Revision Case 
No. 662 of 1919 decided by Sanderson, ©. J., 
and Duval, J., on the 27th August 1919) in 
which the view expressed in Bachu Molla's 
case (1) was accepted. In this state of the case- 
law we feel that there is no authority which 
is absolutely binding upon us. The Code 
is silent with regard to the procedure to be 
adopted in such circumstances. It should 
not, therefore, be laid down as an absolute 
rule of law that a particular course must 
be adopted. Each case has to be decided 
according to its requirements. In the pre- 
sent case the petitioner wants that his case 
should be taken up after the case against 
him has been decided. He apprehends that 
as an accused in the case against him he 
cannot be cross-examined but as a com- 
plainant he will be subjected to cross- 
examination by his adversary. The law 
does not allow an accused person to be 
cross-examined and we do not think that it 
will be proper that he should be compelled 
to place himself in the box for examina- 
tion, though not in the capacity of an 
accused person. In the cases that have been 


decided and to which we have réferred ° 


grievance was made by one of the parties 
as to simultaneous or separate trial of the 
cases. In some cases a party wanted that 
his case should be tried simultaneously 
with the cross-case against him and he was 
willing to take the risk of his being cross- 
examined in his case. The petitioner in 
this case does not want to run that risk 
and it is not fair to force a person in the 
position of an accused to throw himself 
open to cross-examination by the other side. 
Furthermore, in the present case we find 
that 16 witnesses have been examined in 
the case against him. We think, therefore, 
that it will serve the ends of justice if we 
direct that the case against the petitioner 
should be disposed of first and then the 
petitioner's case, if he so wishes, be taken 
up, and*we order accordingly. 

The Rule is made absolute to this extent, 

Let the record be sent down at once. ` 

S D. Rule made adso lute. 
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MADRAS HIGH COURT. 
Civiz Reviston PETITION No. 716 or 1924. 
April 15, 1925. 
Present :—Justice Sir Charles Gordon 
Spencer, Kr. 

A. M. A. MURUGAPPA CHETTIAR 
BY nis Acenr THAYAMMASWAML 
PILLAI—Dezrenpant No. 4—-PETITIONER 

versus 
L. K. 8. S. FIRM axp V. 8. S. S. FIRM 
THROUGH THEIR MANAGING PARTNER 
SHUNMUGAVELU MUDALIAR AND 
ANOTHER—P LAINTIFF AND DEFENDANTS 
Nos. 1 to 3—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115,0. I, 
r. 10—-Addition of parties—Misjoinder of parties and 
causes of action-—Revision. 

The addition ofa party under O.I, r. 10, C. P. C., 
is ordinarily a matter within the diseretion of the 
Court trying the suit, and au erroneous exercise of 
discretion in a matter of procedure should not be 
regarded as something done illegally in the exercise 

“of the Court's jurisdiction under s. 115, €. P. O. 


Sitaramaya v. Ramappaya, 39 Ind. Cas. 160; 5 L. W. 
207, not followed, 

Where, however, the addition of a person as a 
party results nobonly in a misjoinder of parties but 
of causes of'action as well, a Court of Revision should 
interfere. 

Arunachalam Chettyar v. Arunachalam Chettyar, 69 
Ind. Cas. 966; 43 M. L. J. 218; 16 L. W. 175; (1922) M, 
W. N. 453; (1922) A. I. R. (ML) 436, followed. 

Obiter.—The liability of the transferee of a debtor's 
liability is a question on which the Court can 
adjudicate without referring the plaintiff toa separate 
suit. 

Deb Narain Dutt v. Ram Sadhan Mondal, 20 Ind. 
Cas. 630; 41 C. 137; 17 C. W. N. 1143; 18 U. L.J. 603 
and Ajudhia Nath v. Anant Das, 3 A. 799; A. W. N. 
(1881) 73; 2 Ind. Dec. (x. s.) 501, relied upon. 


Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the District Munsif, 
Madura, Taluk at Madura, dated the 2nd 
July 1924, in Interlocutory Application 
No. 322 of 1924, in O. S. No. 483 of 1923. 

Mr. T. M. Krishnaswamy Iyer, for the 
Petitioner. 7 

Mr. K. Rajah Iyer, for the Respondents, 


JUDGMENT.—The suit as originally 
. framed was based on the liability arising 
out ofa promissory note executed by de- 
fendants Nos. 1t0 3. The petitioner has 
been added as 4th defendant as being the 


transferee of the debtor's liability, and > 


he seeks to have the order making him a 
party set aside in these proceedings under 
s. 116, C. P. C. 

The addition ofa party under O. I, r. 10 
is ordinarily a matter within the discretion 
of the Court trying the suit, and an erro- 
neous exercise of discretion in a matter of 
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procedure should not be regarded as some- 
thing done illegally in the exercise of the 
Court's jurisdiction. Sitaramaya v. Rama- 
paya (1)is an authority of a Single Judge 
of this Court for the view that even in 
such cases the High Court can interfere 
in revision, but I respectéully doubt its’ 
correctness, and I think that the law will 
soon make it clear that that view was 


. wrong, if the recommendations of the Civil 


Justice Committee are accepted. 

But in the present case the liability of 
the petitioner under his sale-deed and the 
liability of defendants Nos. 1 to 3 under 
the promissory note ase quite distinct and 
prima facie there would appear to’ be here 
not only a misjoinder of parties, but a mis- 
joinder of causes of action in which case 
a Bench of this Court has held in Aru- 
nachalam Chettyar v: Arunachalam Chet- 
tyar (2) that a Court of Revision should 
interfere unless and until the law is amend- 
ed. I think I am bound by that decision. 

But I find that besides adding the pe- 
titioner as a party tothe suit, the lower 
Court allowed the plaintiff to amend the 
plaint by adding a paragraph in which 
this petitioner's liability as a transferee of 
the contractual liability of defendants 
Nos, 1 to3 is putin issue. The petitioner 
has notasked this Court to interfere with 
the order of the lower Court permitting 
this alteration of the character of the suit, 
and Ido not think ib necessary to declare 
that the trial should not be allowed to 
proceed in the manner permitted by the 
Trying Court. In Deb Narain Dutt v. Ram 
Sadhan Mandal (3) and Ajudhia Nath v. 
Anant Dus (4), the liability of a transferee 
of a debtor's liability was held to be a 
question on which the Court could adjudi- 
cate without referring the plaintiff to a sepa- 
rate suit. In para. 7 of the defendant's 
written statement he has raised a question 
of estoppel which will have to be disposed 
of in the suit. It cannot be decided in 
these proceedings. 

The civil revision petition is, therefore 
dismissed with costs, 

Y. N. Y. 

S. D. 

(1> 39 Ind. Cas. 150; 5 L. W. 207. 

(2) 69 Ind. Cas. 966; 43 M. L. J. 218; 16 L. W. 175; 
(1922) M. W. N. 453; (1922) A, L R. (L) 436. 

(3) 20 Ind. Cas. 630; 41 O. 137; 17 O. W. N. 1143; 18 
C. L. J. 603. f 

(4) 3 A. 799; A. W. N. (1881) 73; 2 Ind. Dec. (x. 5.) 501, 
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CALCUTTA HIGH COURT. 


APPEALS FROM APRELLATE Decrees Nos. 328 


AND 329 or 1924, 

March 24, 1925. 
Present:-—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Cuming. 
PURNA CHANDRA SINGHA AND OTHERS 
—DEFENDANTSs- APPELLANTS IN No. 328 oF 
1y24—PLAINTIFFsS—APPELLANTS IN No. 329 
oF 1924 


versus 
RADHIKA MOHAN DEY AND 0THERS— 
PLAINTINES—-RESPONDENTS IN No. 328 or 1924. 
Sheikh SADAK MRIDHA AND oTHERS— 
DEFENDANTS—RESPONDENTS IN No, 329 


Evidence Act (I of 1872), s. 90—Document more 
than 80 years old—Presumption as to genwineness—- 
Proper custody, production from, proof of. 

A chitta relating to a private partition among 
certain persons of certain property and purporting to 
be more than 30 years old was produced in Court by 
an officer of the Collectorate who stated that the 
document had been handed over to him by the 
record keeper to be produced in Court: 

Held, that the genuineness of the document could 
not be presumed under s. 90 of the Ividence Act 
inasmuch as (a) there was nothing to show that the 
document was actually in the custody of the 
Collectorate before it was produced in Court, and 
@) there was nothing to show that the custody of the 

ollectorate was proper custody within the meaning 
of the section. [p. 722, col. 2.] 


Appeals against the decrees of the First 
Additional District Judge, Dacca, dated the 
24th of September 1923, reversing those of 
the Subordinate Judge, Fifth Court of that 
District, dated the - 26th of January 1922. 

Mr. Mahendra Nath Roy, Babus Troi- 
lakhya Nath Ghose and Santosh Kumar Pal, 
for the Appellants. 

Mr. Basak, Babus Kamani Mohan Chatter- 
jee and Rebati Mohan Chatterjee, for the 
Respondents, ` 


JUDGMENT. > 
J.—These two Appeals 
Nos. 328 and 329 of 1924 arise out of 
two suits. The first suit out of which 
Appeal No. 329 arises was a suit for 
partition of a certain howlah and the 
suit out of which the second appeal arises 
was a suit for declaration of title and 
for recovery of possession on the basis of 


Cuming, 


a previous partition of the property in ` 


1212 by virtue of a certain chilia. With 
regard tothe first suit, it was dismissed by 
the First Court on the ground that the pro- 
perty had already been partitioned. The 


lower Appellate Court held that no previous ` 


artition had been proved and maae a pre- 
iminary decree for partition, With regard 
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to thesecond suit the First Court decreed 
it on the finding that there was a previous 
partition and, therefore, the chitta of 1212 
B.S. on which the plaintiff in that suit 
relied was genuine. The Second Court dis- 
missed the suit finding that there had 
been no previous partition. The defendant 
in the first suit whois the plaintiff in the 
second suit has appealed to this Court 
against both the decrees. 

It will be seen that the decision of the 
second suit would depend on the view to 
be taken of the first suit, for clearly if we 
hold that the. decision of the first Appel- 
late Court is correct, then the order in the 
second appeal will also be correct. I would, 
therefore, deal, first of all, with Appeal No. 
328 of 1924, which is a suit for partition. 

The first point. that has been argued by 
the learned Advocate for the appellant is 
that the Judge was wrong because he 
refused to apply the presumption of genuine- * 
ness under s. 90 of the Evidence Act toa 
certain chitta of 1212 B.S, On the ground 
that it had not been proved that this chitia 
had been produced from proper custody, 
I have no hesitation in holding that the 
Judge was quite right in the view hehas 
taken, namely, that it had not been proved 
that the chitta had been produced from 
proper custody. The custody alleged by 
the defendant was that of the Collectorate. 
Now in the first place there is no evidence 
to clearly show that this document had been 
in the custody of the Collectorate. An 
Officer of the Collectorate was examined and 
he stated that the record-keeper bad given 


“him this document to produce in Court. He 


himself was neither the record-keeper nor 


_ an officer of the record-room, and the docu- 


ment had not been in his custody. Allhe 
proved was that the record-keeper had given 
him the document to be produced in Court; 
that does not certainly prove that this docu- 
ment was actually in the custody of the 
Collectorate and the learned Judge was 
quite right in the conclusion he came to on 
this point. Then there is afurther fact that 
even if it be admitted for the sake of 
argument that this document was produced 
from the Collectorate there is nothing to 
showthat the custody of the Collectorate 
was a proper custody, The document in 
questions is a chiita relating apparently 
to a private partition among certain 
persons of certain property. Normally 
there is no reason for its being in the 
Collectorate and, therefore, normally the 
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Collectorate could not be considered the 
proper custodian of this document; an 
endeavour had been made by the defendant- 
appellant to prove that this document was 
filed inthe Collectorate in 1865in connection 
with a petition-for registration of their 
howlah. The learned Judge points out and 
Imay incidentally note that this is purely 
a question of fact that this document is not 
included in the list of documents which were 
filed in 1865 at the time when the petition 
for registration of the howlah was made. 
‘Mr. Roy has endeavoured to’ persuade us 
that the record was not in proper order and 
he seems to suggest that there has been 
some change in a certain document, namely, 
Ex. 2, a list of papers which was filed 
with the application for registration. Now 
this ground of appeal finds no place what- 
ever in the twenty-nine grounds of appeal in 
thiscase. It isa ground which depends on 
question of facts and no notice whatever had 
been given ofit to the opposite party. More- 
over it isaremarkable fact that this sugges- 
tion was never madein the Court of First 
‘Appeal. Had there been any substitution or 
suspicious change in the document obviously 
the matter would have suggested itself to 
the learned Vakil who conducted the appeal 
in the lower Court. Mr. Roy then urged that 
the parties have been in seperate possession 
of this property ever since 1212 B, S. and he 
argued that the learned Judge was wrong 
in saying that nothing could be inferred 
from that circumstance this way orthat way. 
As a matter of fact the learned Judge in 
dealing with this point was considering not 
the separate possession of the whole of the 
property by different co-sharers, but was 
referring to the separate possession of 
certain shares of the homestead by the 
owners and I am not prepared to say that 
any inference can be drawn necessarily 
from the fact that the parties had been in 
separate possession of their shares of the 
homestead for many years that there must 
have been a partition of thewhole property. 

Then Mr. Roy referred us to a large 
number of documents in the’case in which 
reference is made to a partition and he seems 
to argue, if I understand him rightly, that 
the only inference that the Judge could 
legally draw from a reference to these docu- 
ments is that there had begn a previous 
partition. I am not prepared to accept 
this contention. The learned Judge has so 
far as I cansee dealt with every document 
jn the case, and it is not contended by Mr. 
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Roy that in this case he has wrongly con- 
sidered the terms ofany of these documents. 
After a very careful consideration of all the 
documents produced by both the parties, he 
has come to the finding of fact, namely, 
that there was.no previous partition. Whe- 
ther I should come myself to the same 
finding if it were open to me to go into the 
facts, I am not prepared tosay. Possibly I 
might not have; but the first Appellate 
Court was the Judge of facts and we are 
not sitting in a Court of second appeal able ` 
to deal with questions of fact. On con- 
sideration of all the evidence he came toa 
certain finding of fact and he cannot be said 
to have arrived atthis finding without tak- 
ing into consideration the evidence before 
him or to have wrongly construed any docu- 
ment that was before him. 

For these reasons, the appeals fail and are, 
therefore, dismissed with costs, 

Greaves, J.—I agree, 

Z. K. Appeals dismissed. 


PATNA HIGH COURT. . 
Privy OGUNGIL APPRAL No. 15 or 1925, 
June 23, 1925. 

Present :—Mr. Justice Das and 
l Mr. Justice Adami. 
H. G. PEREIRA— PETITIONER 


VETSUS 
Tas EAST INDIAN RAILWAY— . 
OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 109— 
Limitation Act (IX of 1908), s. 5—“Final order,” 
meaning of—Appeal—Order granting extension of 
time—Appeal to Privy Council, whether competent. 3 

A final order within the meaning of s.109 of the 
©. P. ©. is an order which finally decides any 
matter which is directly at issue in the case in 
respect of the rights of the parties. 

An order extending the time for presenting an 
appeal under s. & of the Limitation Act is not a 
“final order” within the meaning of s. 109 of the C. 
P.C., and is not, therefore, open to appeal to the 
Privy Council. 

Application for leave to appeal to His 
Majesty in Council arising out of First 
Appeal No. 23 of 1925. 

Mr. S. N. Bose, for the Petitioner. ° i 

Messrs. N. C. Sinha, N. C, Ghose and B: B. - 
Mukherji, for the Opposite Party. : . 


JUDGMENT. —This is an application 
for leave to appeal to His Majesty in ' 
Council; and-the only question which we 


724 


have to decide is whether the order com- 
plained of is a final order within the 
meaning of s. 109 of the ©. P. C. The 
order to which objection is taken in sub- 
siance extended the time for presenting an 
appeal to this Court under s, 5 of the 
‘Limitation Agt. A final order within the 
meaning of the section is. an order which 
finally decides any matter which is directly 
at‘issue in the case in respect to the rights 
ofthe parties. We quite agree that if we 
had refused the application made to us 
under s. 5.of the Limitation Act, that refusal 
would have operated asa dismissal of the 
appeal, and subject to the other provision 
of the section the order would be appeal- 
able. not indeed as a final order butas “a 
_ degree passed on appeal.” Buit where time 
is allowed. under statutory sanction, and 
the appeal is admitted, the case obviously 
stands on a different footing. We have 
not decided, finally or otherwise, any of the 
matters in controvercy between the parties 
in the litigation. All that we have done is 
to remove the bar under the Limitation 
Act, thereby enabling this Court to take 
cognizance of the appeal and to decide the 
rights of the parties. We must according- 
ly refuse the application with costs. Hear- 
ing fee five gold mohurs. 
Z. K. ~ Application dismissed, 





CALCUTTA HIGH COURT. 
Crvin Rove No. 1442 or 1924. 

March 20, 1925. 
Present:—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Cuming. 

Nawab MURTAZA BEGUM— DEFENDANT 
— PETITIONER |, 

VETSUS Š 

JOGENDRA NATH ROY AND OTHERS— 

OPPOSITE PARTIES. 

Civil Procedure Code (dect V of 1908), O. IX, r. 13 
—Mortgage suit— Ex parte decree—A preal by plaintif 
—-Decree varied— Application by defendant to set aside 
ex parte decree, whether maintainable. 

A mortgage ‘suit’ was_decreed ex parte but the 
stipulated rate ofinterest was not allowed from the 
date of the institution of the suit, After the prelimi- 
nary decree was signed the defendant applied under 
r. 13 of O. IX of the C. P. O. to have the matter re- 
opened. The plaintiff preferred an appeal against 
the decree with regard tothe dismiseal cf his claim 
for interest fromthe date of the institution of the 
suit. The appeal was allowed and the Appellate 
Gourt passed a fresh decree in liey of the decree 


` 
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paesed by the Trial Court. Thereafter the defendant's . 
application to set aside the ex parte decree was 
rejected by the Trial Court on the ground that the 
decree sought to be set aside had ceased to exist and 
had merged in the decree of the Appellate. Court: 

Held, that the defendant's application under r. 13 
of O. [X.of the C. P. C. was rightly dismissed inas- 
much as there was no decree of the Trial Court in 
existence which could be set aside. 


Rule against an order of the Sub-Judge, 
Third Court, 24-Perganas (Alipore), in Mis- 
céllaneous Case No. 104 of 1923; in (TS. 
No. 239 of 1922). 

Babus Sitaram Banerji and Byomkesh 
Bose, for the Petitioner. - 

Dr. Basak and Babu Bankim Chandra 
Banerji, for the Opposite Parties. 

JUDGMENT. 

Greaves, J.—An ex parte.decree was: 
passed in a mortgage suit. on the 5th 
December 1923. The suit was decreed in full 
but the stipulated rate of interest was not 
allowed from the date of the institution, of 
the suit. Afterthe preliminary. decree was 
signed on the 12th December 1923.and on 
the same day the petitioner applied under. 
O. 1X, r. 13 to have the matter re-opened. 
Meantime on the 22nd January 1924 the ` 
decree-holders-preferred an appeal to this 
Court with regard to the dismissal of their 
claim for interest from the date of the in- 
stitution of the suit. On the 16th July 1924 
that appeal was allowed and a decree was. 
passed, so far as is materialin these; terms:. 
“Itis ordered and decreed that the decree of 
the. lower Courts be and the-same is here- 
by set aside and in lieu thereof itis hereby 
declared that there is due and owing, the 
sum of Rs. 2,40,429-12-3 on, account -of 
principal and so much on account of costs” 
and interest was allowed as mentioned in 
the decree. On the Ist November 1924 the 
application under O. 1X, r. 13 came up for 
hearing. This was dismissed by the learned 
Subcrdinate Judge on the giound that there 
was no decree against which the applica- 
tion could be directed and no decree which 
could be set aside. He accordingly dis-. 
missed the application on this ground, 
Against this dismiseal,this Rule was granted 
and we were referred to a-.recent decision 
reported as Kalimuddin Ahammad v. Ishak- - 
uddin (1) as authority for the -proposition 
that notwithstanding. what happened if 
there were,certain points which.had nob. 
keen dealt with in the judgment of 
this Court which the petitioner desired 
to raise inthe Court below against the ex, 

(1) 83 Ind. Cas. 220; 28 C. W. N. 795; 39 C. L.J, 
899; 51 C. 715; (1924) A, F R. (O.) 880, 
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parte deeree and notwithstanding the 
decree of this Court he was entitled to raise 
them. It seems tous that that case stands 
as a decision upon the particular facts for 
in thatcase the appeal tothe High Court 
had been dismissed as it could not proceed 
owing to the death of one of the respond- 
ents her heirs not having been brought on 
the record. But the matter is different here. 
Moreover there are no m2rits and the peti- 
tioner merely delayed with a view to avoid 
payment of her just dues which she had 
really admitted by asking adjournments 
-in order that she might raise money else- 
where for the discharge of the mortgage. 

Under the circumstances, it would be 
deplorable if we are to aid her in her delay- 
-ing tactics by acceding to her prayer. 

The Rule is, accordingly, discharged with 
costs-hearing-fee two gold mohurs. 

Let the record be sent down at once. 

Cuming, J.—I agree, 

Z. K. Rule discharged. 


MADRAS HIGH COURT. 
CIVIL Appear No. 168 or 1922 
AND X 
Srcoxo Crvint APPEALS Nos. 623 To 625 
or 1921. 
January 2l, 1925. 

Present :—Sir Victor Murray Coutts- 
Trotter, Kr., Chief Justice, and 
Mr. Justice Krishnan. 
Sreemat TIRUMALA TIRUPATI 
AND OTHERS — PLAINTIFFS —ÅPPELLANTS 

j VETSUS 
NANDI VADA VENKATASUBBA 
RAO AND oTHRas—DEFENDANIS— 
RESPONDENTS. 

Transfer of Property :Act (IV of 1882), ss. 63, 105 — 
Lessor, premium payable to—Charge—Sale and lease, 
distinction between—Transfer of Property «Let, whether 
exhaustive. f 

When the owner of a land grants a perpeinal 
lease of it in consideration of rent to be paid, as 
well asa premium, he gets no charge on the lase- 
hold right he thus creates for the Premium so payable. 
[p. 726, col. 1.) 

Shepheard v. Beetham, (1877) 6 Oh. D. 597; 46 L. J. 
Ch. 763; 35 L. T. 909; 25 W. R. 764 and Kandasami 
Pillai v. Ramasami Mannadi, 51 Ind. Oas. 507; 42 M. 
203, referred to, 
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There is a fundamental distinction, under the 
Transfer of Property Act’ between .a transfer of 
immoveable property and a transfer of the right to 
the enjoyment of immoveable proparty. A lease in 
perpetuity is merely a` transfer of the right to enjoy 
property. [ibid] 

The oaly charge, valid in the -Indian Law, on 
landed property is to be found in s. 53 of the Transfer 
of Property Act which is confined to cases whieh déal 
with the transfer of the property itself. [ibid.] 3 

Per Coutts Trotter, C.-4.—The Transfer of Property 
Act is intended to he exhaustive. | ibid.] . 

Appeal against a decree of the Court 
of the Subordinate Judge, Masulipatam, 
in O. S. No. 26 of 1918, and second appeals 
against the decrees of the District Court 
of Kistna at Masulipatam, in A. S, Nos. 183, 
181 and 182 of 1919, preferred against those 
ofthe Court of the Additional District 
Munsif, Gudivada, ia O. S. Nos. 324, 152 
and 319 of 1919 respectively. 

Mr. K. Bhashyam Iyengar, for the Appel- 
lants. 

Messrs. Ramadoss and V. Krishna Mohan, 
for the Respondents. 

JUDGMENT. 

Coutts-Trotter, C. J.—In this case 
the plaintiffs are the owners of an agra- 
haram village in the sense that they own 
both the melvaram and the kudivarain 
rights. In the year 1909, there was a grant 
of the kudivaram right to the lst and 2ad 
defendants and in consideration for that, 
they promised to pay a rent and they 
also promised to pay what is described as 
nazarana to the landlords and that may 
be roughly described as a premium for 
the granting of the kudivaram which no 
doubt was in perpetuity. They gave a 
promissory note fur the amount and the 


` question is whether the debt—hbecause it, 


undoubtedly, was a debt—wasa mere per- 
sonal debt affecting to thè makers of the 
promissory note or wehther it is a charge on 
the land. In-the view that we take of 
this case the further question, which arose 
at the trial, viz., whether the 3rd and 4th 
defendants were bona fide purchasers for 
value without notice, does not arise. It is, 
no doubt, true that there isa direct deei- 
sion in England: Shepheard v. Beétham (1), 
a decision of Malins, V. C., which treats a 
premium as creating a lien upon the lease- 
hold premises. Whether that decision is 
correct or not, we are not concerned to 
enquire although it does seem certainly 
an astounding result. Dut, in our opinion, 


(1) 11877) 6 Oh. D. 597; 46 L. J, Oh. 763; 36 L, T. 909: 
25 W. R. 164, ; 
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in India the matter is entirely regulated 
by Statute. There is a fundamental dis- 
tinction under the Transfer of Property 
Act between a transfer of .immoveable 
property and a transfer of the right to 
the enjoyment of immoveable property ; 
and a lease eis defined by s. 105 of the 
Transfer of Property Act as a transfer of 
a right to enjoy immoveable property made 
for a certain time, express or implied, or 
in perpetuity in consideration of the price 
paidor promised or of money, etc. It is 
perfectly clear, therefore, that the Transfer 
of Property Act regards a lease in per- 
petuity as merely a transfer of the right 
to enjoy property. Doesit or doesit not 
create a chargeupon the land ? The answer 
is thatthe only charge, valid in Indian 
Law, on landed property, is to be found 
in the section of the Act which creates 
such a charge and s. 99 is obviously con- 
fined to cases which dealnot merely with 
the transfer of the mere right of enjoyment 
but with the transfer of the property 
itself, for, for any other lien or charge, 
the Act makes no provision at all. In 
our opinion we are bound to hold that we 
cannot but regard the Act as intended to 
be exhaustive and that we are not at 
liberty to follow English Common Law rules. 
On this ground we think the appeal fails 
and must be dismissed with costs. The 
Second Appeals (Nos. 623 of 1921, 624 of 
1921 and 625 of 1921) will follow and are 
also dismissed with costs. 

‘Krishnan, J.—The question that 
arises for our decision in this case is, whe- 
ther when the owner of a land grants a 
perpetual lease of it in consideration of rent 
to be paid, as wellas ofa premium, he has 
got a charge on the lease-hold -right he 
has so created for the premium so payable. 

The promissory note in this case was exe- 
cuted for such a premium and itis now 
sought in appeal before us to be enforced 
not against the makers of the note nor 
against the persons who took the lease but 
against certain third parties who have now 
become transferees or assignees of the lease 
right. Against them the amount of the 
note could be claimed if at all, only ifthere 
is a charge created in favour of the land- 
lords on the property in their hands. 

The English Law is apparently that such 
a lien does not exist ; but it is not-necessary 
to consider that position here, for, we are 
concerned only with the Indian Law on ths 
point. The appellant has to show us how 
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he gets the charge. The document by 
which the lease was created gives him no 
charge whatever forthe amount. Therefore 
the charge must be rested by him upon the 
general law of thiscountry. Now so far as 
it appears the only lien that is recognised 
in the Transfer of Property Act inthis 
country isa lien in favour of the vendor. 
That being so,a strenuous effort was made 
hy the appellant's Vakil to persuade us that 
the grant of a lease like this really amount- 
ed to a sale or transfer of a fractional 
right inthe property fora price, namely, 
the premium payable for the grant and he 
argued that as yendors of that right the 
plaintiffs havea charge on the lease-hold 
estate which has been given to defendants 
Nos. 1 and 2. It is impossible to accept this 
view, for the Transfer of Property Act makes 
a very clear distinction between a sale and a 
lease. This is a transaction that falls 
clearly within the definition of a lease in the 
Transfer of Propérty Act, s. 105; I do’-not 
see how then it could be brought under 
the definition of asale. The payment of 
premium is only one of the incidents of the 
lease just as payment of .rent is. It is 
certainly not a price paid for the transfer 
of immoveable property as defined in s. 54 
of the Transfer of Property Act. It is 


, impossible, it seems to me, to hold that the 


relationship between the plaintiffs and 
defendants Nos. Land 2 was anything but 
that of a lessor and a lessee. Apart from the 
Transfer of Property Act it has not been 
shown that there is any Common Law in 
India on which the right of lien claimed 
could be founded. It is true that in one of 
the decisions brought to our notice, viz., 
Kandasami Pillai v. Ramasami Mannadi (2), 
there is an observation by the then learned 
Chief Justice that a lien like that which 
exists in England may be claimed here. 
But that observation cannot be treated as 
authority as it is only an obiter dictum of 
the learned Judge. When that case came 
on appeal before three other learned Judges 
of this Court, these learned Judges held that 
the principles of equity in-England could 
not be introduced into India for pur- 
poses .of creating rights like the one in 
question. The view of the Chief Justice 
cannot bestreated as of weight after the 
expression of opinion by the Appellate 
Judges. There is no other decision which has 


(2) 51 Ind. Oas. 507; 42 M, 203, 


"90 1. O. 1925] 


be:n brought to our notice where such a lien 
has been recognised in India, 

“ Iam, therefore, -entirely in agreement 
with the learned Chief Justice in holding 
that. , whatever the position may 
be in England, we are not justified in 
introducing new conceptions of charges in 
India which are not supported by our 
Statute Law. When the Estates Land Act 
was passed the Legislature had to con- 
sider what kind of charges should be given 
to the land-holder on a lease-hold estate. 


That was the only instance in which ‘the’ 


Legislature dealt with a lien of the kind 
claimed and there we find that the lien was 
not allowed, sees. 25 of the Estates Land 
. Act. It seems quite clear that such a lien 
as is now set up cannot be supported. In 
the result, the appeal and all the second 
appeals must be dismissed with costs. 
V.N. V. Appeals dismissed.. 

“SD. i oe 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLAIE DECREE 
No. 1960 oF 1923. 

May 1, 1925. 

Present:—Mr, Justice Cuming. 
PANCHI DASI MINOR BY HER NEXT 
FRIEND. GOPI NATH SAHA—Puarntirr 

—APPELLANT . 
versus : 
KSHIRODA DASI AND OTAER3— DEFENDANTS 
— RESPONDENTS. 

Contract Act (IX of 1872), s. 16—-Mortgage—Interest, 
high rate of—Court, power of, to reduce rate of interest 
Undue influence, finding of, whether necessary. 

A finding in -a suit torecover money due on a 
mortgage-bond that the parties are near relations, 
that there was good security given for the debt and 
that the interest charged is excessive isnot sufficient 
to enable the Court to reduce the rate of interest. 
There must be a further finding that the mortgagee 
had unduly taken advantage of his position and that 
he was in a position to dominate the will of the 
mortgagor and to exercise undue influence over him. 
Unless it ‘can be shown that undue advantage was 
taken, the Court cannot interfere withe the contract. 

Appeal against a decree of the District 
Judge, Jessore, dated the 4th of April 1923, 
modifying that of the Munsif, Third Court, 
Narail, dated the 6th of January 1922, 
Babu Bireswar Bagchi, for the Appel- 
lant, i 
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3 UDGMENT.—This appeal arises out 
of a suil brought by the plaintiff to re- 
cover a certain sum of money borrowed on 
a mortgage-hbond aban interest of 374 per 
cent. per annum. The Trial Court decreed 
the plaintiff's suit in full. The lower 
Appellate Court ` modified the decree of 
the first Court by, reducing the rate of 
interest to 124 per cent. per annum on the 
ground that the rate of interest was ex- 
cessive and the transaction as between 
the parties was substantially unfair. In 
dealing with this point the learned Dis- 
trict Judge says: “I am of opinion that 
the argument is valid. The parties were 
near relations and there was good security 
given for the debt. Inthe circumstances 
the interest charged was clearly excessive 
and as between the parties the transaction 
was substantially unfair’. This finding, 
however, by itself is not sufficient to 
justify the Court in reducing the rate of 
interest. The learned Judge ought to have 
gone further and it was necessary for him 
to find that the money lender had unduly 
taken advantage of his position and that 
he was ina position to dominate the Will 
of the borrower and to exercise an undue 
influence over him. -Unless it can be shown 
that undue advantage has been taken, the 
Court cannot interfere with the contract. 
The only finding that the learned Judge 
has come to is that there was good security 
given for the debt. -There is no suggestion 
by any of the parties that the one dominat- 


“ed the other or had exercised undue influ- 


ence over him. 

In these circumstances I allow this appeal, 
set aside the decree of the lower Appellate 
Court And restore the decree of the Court 
of first instance with costs in all the Courts, 
including this Court. 

The defendant will be allowed one month’s 
time from the date of receipt ofthis order 
and record in the lower Court for the pay- 
ment of the decretal amount. In default, 
the mortgaged property.will be sold in 
satisfaction of the decretal amount. Inter- 
est ab the bond rate will run up to the date 
fixed by the ‘Trial Court as the due date of 
payment and at 6 per cent. per annum from 
that date until realisation. 
` Z, K. Appeal allowed, 
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RANGOON HIGH COURT. 
CIVIL MISCELLANEOUS APPEAL No. 37 or 1924. 
March 3, 1925. 

Present:—My. Justice Heald and 
Mr. Justice Chari. 

MAUNG SIT PAUNG AND ANoTHER— 

e APPELLANTS 
versus 
MAUNG TUN AND OTAERS—RESPONDENTS. 


diction of Court—Suit lying in Court of lower grade 
—Higher Court, whether can try—Valuation by plaint- 


iff. 

Section 15 of the C, P.C. is imperative, but it is 
imperative only on the suitor, who is bound to bring 
his suit in the Court of the lowest grade. The section 
isnot imperative on the Courts, and does not deprive 


a higher Court of jurisdiction to try a suit that should ` 


have been brought in a Court of a lower grade. [p. 728, 
col 2, : 
Nidhi Lal v. Mazhar Husain, 7 A. 230; A, W.N. 
11885) 1; 4 Ind. Dec. (N, s.) 452 (F. B.), referred to. | 

The valuation put by the plaintiff prima facie 
determines the jurisdiction of the Court unless the 
- suit is obviously over-valued and such over-valuation 
is mala fide, [ibid.] 

Mr. Ankelsaria, for the Appellants. 

Mr. Thein Maung, for the Respondents. 


JUDGMENT .—In the suit out of which 
this appeal arises there has been a -waste 
of valuable time probably due to a mis- 
apprehension on the part of the Judge of 
the effect of s. 15 of the ©. P. O. 

The facts of this case are that the plaintiff 
filed a suit to recover a piece of land 
measuring about 40 acres. He valued the 
land at Rs. 5,000 and adding to that sum 
Rs. 802 which he claimed as mesne profits, 
he valued the whole for purposes of jurisdic- 
tion at Rs. 5,802. The written statement 
challenged this valuation and alleged that 
the land was not worth more than Rs. 3,000 
and that even adding the value of the 
claim for mesne profits the suit was well 
under Rs. 5,000 which was the limit of the 
jurisdiction of the Sub-Divisional Court. 
The learned Judge seems to have imagined 
that the objection was one against his own 
jurisdiction, which it most certainly was 
not, and framed a preliminary issue as to 
the value of the land in suit. He made an 
elaborate enquiry, examined eight witnesses 
besides the plaintiff and the defendant, and 
arrived at the conclusion that the land was 
worth Rs. 75 per acre only, then the suit 
would be beyond the. jurisdiction of the 
Sub-Divisional Judge and triable only by 
the District Court. 

Before analysing the evidence on the ques- 
tion of the value of the land it may be well to 
draw the attention of the District Judge to 
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_ mistaken. 
Civil Procedure Code (Act V of 1908), s. 15~--Suris-- 
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the mistake he made. He seems to have 
thought thats. 15 of the C. P. C., whichenacts ` 
that every suit “shall” be instituted in the 
lowest Court having jurisdiction was im- 
perative and that, therefore, he, the District 
Judge, had no jurisdiction to try the case. 
This is apparent from the concluding para- 
graph of his judgment. In this he is entirely 
Section 15 of the ©. P. C., is 
imperative, undoubtedly, but it is so framed 
toshow thatitis imperative on the suitor 
who is bound to bring his suit in the Court 
of lowest grade. The word “shall” is cer- 
tainly not. imperative on the Courts and 
does not deprive the higher Court of its 
jurisdiction to try the suit: Nidhi Lal v. 
Mazhar Husain (1), That section is intended 
to prevent the Courts of higher grade from 
being overcrowded with suits and is intend- 
ed forthe benefit of such Courts, The higher 
Court is not bound to take advantage of it 
and can try such suits. It is also well- 
established that the valuation put by the 
plaintiff prima facie determines the juris- 
diction of the Court unless the suit is 
obviously over-valued and such over-valua- 
tion is mala fide. 

Turning to the evidence, it is quite clear 
that there is a good deal of diversity of 
opinion as to the value of the land. Ina 
case where the value is doubtful it is much 
safer that the Court of higher jurisdiction 
should entertain the suit and decide it. 
The plaintiff in this suit examined himself 
and a number of witnesses. He says that 
he was offered Rs. 130 by one Ali, who 
later raised the offer to Rs. 135 per acre. 
Mg. Kyaw Hlaalso offered to buy the land 
at Rs. 135 per acre. U Ogh Doke, a Head- 
man, acting on behalf of others, also offered 
to buy this land at Rs, J45 per acre. Haji 
Ali and Ogh Doke support the statement. 
Maung Ogh Doke was not even cross- 
examined. This means that his statement 
that he offered to buy the land was accepted 
by the defendant. Healso states that the 
plaintiff wanted Rs. 170 per acre, Tun 
Myaing gives evidence that he sold a 
piece of land on the other side of the creek 
measuring 24 aeres for Rs. 3,000 that is at 
the rate of Rs. 125 per acre. He also adds 
that the lands which he sold are not so 
good as theeplaintiff's land. Maung Kya 
Byu, who bought the land from Maung 
Tun Myaing, gives evidence to the same 
effect that the plaintiff's land’ is more 


a a) 7 A. 230; A. W. N. (1885) 1; 4 Ind. Dee, (x. 8) 452 
č, B.) 
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also files the sale-deed Ex. A. Hewas not 
cross-examined. Ifthe statement of these 
two witnesses is accepted that the plaintiff's 
land is better than the land which was the 
subject of sale between them then it follows 
it must be worth at least Rs. 125. The 
learned Judge discredited all this evidence 
for no conceivable reason and proceeded on 
the ground that the sale-deed by which the 
` first defendant purchased the land in suit 
and other lands works out at Rs. 75 per 
acre, and that the land in suit must, there- 
fore, be worth only that much, since four 
years ago when the plaintiff bought the 
land in suit he paid only Rs. 44 per acre. 
We donot think that either of these is a 
reliable test and we, therefore, have come to 
the conclusion that the land in suit has 
been properly valued by the plaintiff at 
Rs. 5,000. Weset aside the order of the 
Trial Court and order him to re-admit the 
plaint in his file and hear the suit on the 
merits. The respondent will pay the appel- 
lant’s costs of this appeal. Advocate’s fee 
5 gold mohurs, 

N. H. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 271 or 1924. 
March 19, 1925. 
Present:—Justice Sir Ewart Greaves, Kr., 

-and Mr. Justice Cuming. . 
MONORANJAN ADYA -— APPELLANT 
versus 
BIJOY KUMAR ADYA AND orners— 
RESPONDENTS. 

Probate and Administration Act (V of 1881), s. 86— 
Letters of Administration with Will annexed, -applica- 
tion for—Order holding that certain person has 
ees standi to oppose application—Appeal, whether 

168. ~ 

A right of appeal under s. 86 of the Probate and 
Administration Act is subject to there being a right of 
appeal against the interlocutory order under the O. P. 
a : 


Lakhi Narain Shaw v. Dhanada Kumar Ghose, 15 
Ind. Oas. 686; 170. L. J. 230 atp. 232; 19 C. W. N. 
1099, followed. 

An order passed in Probate proceeding holding 
that a certain person hasa locus standi to oppose an 
application for the grant of Letters of, Administration 
with the Will annexed is not open to appeal. 


Appeal against an ordey of the District 
J ude, 24-Parganas, dated the 8th July 
1924. ` i 
i Khitis Chandra Chakravarty and 
Babu Panchanan Ghosal, for the Appellant. 
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Babus Anilendra Nath Roy Chowdhury 
and Gour Mohon Datta, for the Respond- 


ents. 
JUDGMENT. 

Greaves, J.—This is an appeal against 
an order of thé District Judge in Probate 
proceeding, holding that acé@rtain person 
had a locus standi to oppose the application 
for the grant of Letters of Administration 
with the Will annexed. A preliminary 
objection was taken that no appeal lay and 
we think that the objection is well-founded. 
Apparently, there is some conflict of deci- 
sions in this Court and it is urged before 
us that by virtue of the ‘provisions of s. 86 
of the Probate and Administration Act 
there is always -an appeal from an in- 
terlocutory order in Probate and Adminstira- 
tion proceedings and it is stated that the 
reference tothe C.P. C. in the section is 
merely referable to the procedure tó he 
adopted in such en appeal. We think that 
it is not so and that the appeal by s. 86 is 
subject të there being a right of appeal 
against an interlocutory order under the 
C. P. ©. This is the view taken in the case 
of Lakht Narain Shaw y. Dhanada Kumar 
Ghose (1). As pointed out in this case, the 
older cases to which we were referred were 
decisions founded on the provisions ofs. 
588, sub-s. (2) of the old ©. P. C., which is 
not reproduced in the Code of 1908. We 
agree with the view expressed in Lakhi 
Narain Shaw v. Dhanada Kumar Ghose (1), 
that there isno interlocutory appeal from 
the order that has been passed by: the 
District Judge. 

The appeal, accordingly, fails and is 
dismissed with costs, hearing-fee 2 gold 
mohurs. : 

Cuming, J.—I agree. f 
Appeal dismissed, 


Z. K. 
-(1) 15 Ind. Cas, 686; 17 O. L. J. 230 at p. 232; 190, 


W.N. 1099. 


MADRAS HIGH COURT. 
CIVIL APPEAL No.71 or 19292. ° 
March 6, 1925. Aa 
Present :—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Ramesam. 
NILAMBUR THACHARAKAVIL 
MANAVEDAN THIRUMALPAD 
AVERGAL—PLAINTIRF—APPELLANT 
VETSUS 
Messrs. PARRY & Co., Lro, —DEFENDANTS 
-—RESPONDENTS. 
Landlord and tenant—-Two leases, grant of, to same 
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person—Implication of surrender of jirst—Indian and 
English Law, difference between. 

The rule of English Law that the acceptance of a 
new lease operates asa surrenderof a prior lease fo 
the same person of the same property is applicable 
only in cases where there is such incompatibility 
between the enjoyment under the new lease and the 
‘enjoyment under the prior lease that the second will 
involve a surrender of the first. "p. 730, col. 2; 731, 
col. 1: 

ihe plaintiff, a landlord, leased to the defendant 
a large plot of land for purposes of coffee cultivation 
for a period of 91 years. Less than 20 years there- 
after, the plaintiff again granted 20 acres out of the 
same area to the same person on lease for gold 
washing purposes for a period of 36 years. The 
lessee specifically agreed to pay rent on both the 
leases without any abatement. On the expiry of the 
period of the second lease, in a suit by the landlord 
for damages for use and occupation in respect of the 
90 acres of land and for value of buildings and 
machinery alleged tohave been wrongly carried away: 

Held, (1) that the grant of the second lease was not 
inconsistent with the continuation of the first; [p. 731, 
col. 1. 

(2) da the plaintiff was not, during the existence 
of the first andthe longer lease, entitled to ask for 
relief on the ground of expiry of the second lease, 
ibid. 
| jy, Ramesam, J.--Under the Indian Law, where 
there are two leases to the same person, a surrender 
‘of the first lease need not necessarily be implied from 
the grant of the second, [p. 731, col. 2.] h 

Even where the leases are of the same kind and 
they are overlapping and the terms of the second are 
somewhat inconsistent with the terms of the. first, 
all that is necessary to imply is a cancellation of 
the first only for a period which is overlapped by the 
second. [ibid. i 

Unlike under the English Law, delivery of pos- 
session by the lessor to the lessee is not a necessary 
part of the transaction of a lease in India and the 
implication on a second lease of the surrender of the 
first lease is, therefore, not also. necessary under the 
Indian Law. [p. 731, col. 2; p. 732, col. b] 

Appeal against the decree of the Court 
of the Subordinate Judge, Nilgiris, Ootaca- 
mund, in Original Suit No. 123 of 1920, 

Messrs. T, R. Ramachandra Iyer and T. 
S. Anantraman, for the Appellant.” | 

-© Messrs. K. P. M. Menon and Krishna 
Wariar, for the Respondents. 


JUDGMENT. 


Spencer, J.—This suit was brought 
by Nilambur Rajah for recovery of posses- 
sion, together with damages for use and 
occupation, of 20 acres of land and for value 
-of buildings and machinery removed by 
the defendant upon a certain area which 
had been granted on lease by the plaint- 
iff's predecessor on 14th August 1879 to 
Mr. Minchin for gold washing for a period 
of 36 years which expired on 14th August 
1915. 

In 1862 the plaintiff's predecessor granted 
a lease of 500 cawnies in the same locality 
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for arent of Rs. 500 to be paid annually 
for coffee cultivation to the same Mr. 
Minchin for a period of 91 years. That 
lease has not expired and will not expire 
till 1953. Messrs. Parry and Company, 
who are the defendants in tkis suit, ob- 
tained an assignment from Mr. Minchin of 
all his rights in both leases. The conten- 
tion on the part of the plaintiff, who is the 
appellant in this Court,is that the grant 
of a mining lease implied a surrender of 
the lease for coffee cultivation for the area 
over which gold washing operations were 
conducted. This contention is based upon . 
the English rule of law that the acceptance 
of a new lease operates as a surrender of 
a prior lease. In Woodfall on Landlord 
and Tenant the learned author explains 
this rule as being founded upon estoppel, 
He says that asa lessee is estopped from 
saying that his lessor has not power to give 
him the lease and as the lessor cannot 
grant a new lease during the continuance 
of the old lease, it follows that the accep- 
tance of the new lease implies a surrender 
of the first lease. An exception to this rule 
occurs if what is accepted by the lessee is 
the grant ofa thing collateral to and con~ 
sistent with the lease of the land. Instances 
are given in which the grant of a new thing 


‘does not imply the surrender of the thing 


first granted, Mr. Ramachandra Aiyar argues 
that the two operations, coffee planting and 
gold mining, cannot be carried on simul- 
taneously, as one operation would interfere 
with the peaceful enjoyment of the other 
right over the soil. We must, therefore, 
see what: was the intention of the parties 
when they gave and received the two lease 
deeds, Exs. I and II. In the first place it 
is noteworthy that the lessee in both the 
leases is the same person, and,- therefore, 
the lessee is in a position to make arrange- 
ments for the two operations of coffee 
planting and gold washing being carried 
on side by side in such a way as not to 
interfere with each other. Nextit is notice- 
able that the rent under the two agreements 
was agreed to be paid simultaneously and 
that under cl. 4 of Ex. A, which isa coun- 
terpart executed by the lessee in favour 
of the lessor, he agreed that he would not 
ask for any diminution of the rent due 
under the lease for cultivation on account 
of the execution of the gold sifting works in 
the same area, thus showing that the two- 
operations might go on side by side and that 
the mining lease was not intended to involve 
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_& surrender of any portion of the land 
` leased for coffee planting. Taking all the 
circumstances into consideration I feel clear 
that the grant of the second lease was not 
inconsistent with the continuation of the 
first, and that it is only in case where there 
is some such incompatibility between the 
enjoyment under the new lease and the 
enjoyment under the prior lease that the 
second will involve a surrender of the first. 

As regards the removal of machinery, 
etc., under the cultivation lease the lessee 
is entitled to keep the machinery upon the 
land leased to him until that lease expires, 
and the fact that under cl.7 of Ex. A his 


landlord was expressly exempted from- 


liability to pay compénsation for machinery 
and buildings left upon the land itself 
indicates that the property in them was 
regarded as remaining with the tenant who 
erected them.’ Thus -whether the gold min- 
ing plants removed or left standing, the 
landlord cannot now demand to be paid 
anything on that account. In this view 
the plaintiff has no legal claim against the 
defendant and his suit was rightly dismiss- 
ed in the lower Court. The appeal must 
be dismissed with costs. 
Ramesam, J.—I agree. The learned 
Vakil who argued the case for the appellant 
relied in support of his proposition on 
Woodfall on Landlord and Tenant, page 363, 
Redman on Landlord and Tenant, page 561, 
Foa on Landlord and Tenant, page 697, 
Bacon's Abridgment of the Law, Vol. IV 
and Halsbury’s Laws of England, Volume 
XVIII, page 1061. These references no doubt 


lay down that when there is a second lease. 


by the same lessor to the same ‘lessee there 
isan implied surrender of the first lease. 
In England atone time it was necessary 
for the validity of the lease that the lessor 
- should be in possession of the land leased : 
see Woodfall, p. 2. (It has now been 
changed by the Real Property Act of 1845). 
It seems to follow from this that when a 
second lease was made, the lessee admitted 
that the lessor was in possession, or at any 
rate, was estopped from questioning that 
the lessor was in possession. The result 
is that the surrender of the first lease was 
implied; butit does not seem to me that 
this implication is necessary*in the law as 
it stands now in India. ,Section 105 of the 
Transfer of Property Act defines a lease as 
a transfer ofthe right to enjoy certain pro- 
pertiés. Section 107 says, that a lease for 


any term can be made only by a registered | 
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instrument and no delivery of possession is 
necessary. Section 108 A (b) says that the 
lessor is bound to put the lessee in posses- 
tion of the property only at the lessee’s 
request; so that delivery of possession‘ is 
not a necessary part of the transaction of 
a lease in India. Where he land is in 
possession ofa trespasser, the owner can 
lease theland to a lessee and the lessee 
can file asuit to recover it. Section lll 
says “A lease of immoveable property de- 
termines by implied surrender’, But I 
do not see why where there are two leases 
to the same person, the surrender of the 
first lease should be implied. Even where 
the leases are of the same kind, they are 
overlapping and the terms of the second 
are somewhat inconsistent with the terms 
of the first, all that is necessary to imply 
is d cancellation of the first, only for a 
period whichis overlapped by the second, 
In the present case even assuming that the 
mining lease is not totally inconsistent with 
coffee plantation, it seems to me that all _ 
the necessary implication is a cancellation 
of the first lease for a period of 36 years 
and no more. All the passages in the re- 
ference relied on by the learned Vakil for 
the appellant seem to refer to leases of the 
same kind anditis admitted by him that 
there is no case available where the second 
lease is ofa different kind from the first. 
It isa fortiort case where the second lease 
is of a different kind. On this point I 
need not deal with the case in detail as it 
has been discussed by my learned brother 
with whose conclusion I agree, viz., that-the 
two leases are of an entirely different kind. 
Clauses 5and 4 of the documents Exs. A 
and I, which are practically identical, seem 
to imply that the 20 acres covered by the 
second lease was not necessarily excluded 
from the first lease. Clause 7 rélied on by : 
Mr. Ramachandra Iyer no doubt seems at 
first to support his contention; but all that 
it says is that in the case of eviction by the 
lessor compensation shall not be payable. 
Under what circumstances such an eviction 
is going to happen the clause does not state 
and there is nothing to compel us to infer 
that the eviction should necessarily be 
under the terms of the second lease and 
irrespective of the conditions of the first 
lease. Ido not think, therefore, that cl. 7 
necessarily supports the appellant. 

The English Law seems to have been 
laid down in very wide terms. It is some- 
time said that even if the intention of the 
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parties is not to cancel the first lease, the 
law: will imply. a surrender. This does not 
seem to have been adopted in America, 
and I do not see why sucha rule of law 
should be adopted in India. 

For all these reasons I agree to the order 
proposed by my learned brother. | 

vV. N. V. Appeal dismissed. 


S. D. 


PATNA HIGH COURT. . 
APPEAL FROM APPELLATE DECREE No, 849 
oF 1922. 

June 23, 1925. 
Present: —Mr. Justice Adami and 
Mr. Justice Sen. 
BAIJNATH. RAI AND otHers—DEFENDANTS 
—APPELLANTS 


versus 
MANGLA PRASAD NARAYAN SAHI 
AND OTRERS— PLAINTIFFS— RESPONDENTS. 
Hindu Law—Joint family—Widow-—Alienation to 


provide for marriage expenses of daughter of co- . 


ener-—Legal necessity. i h i 
Po There a Seeon takes property either by inheritanco 
or survivorship under'the Hindu Law he is boun d to 
provide for the maintenance, education, marriage, 
sradhs and other usual religious expenses of the co- 
parceners and of such members of their family as they 
are; or were when. alive, legally or morally bound to 
maintain, and a female heir is under exactly thẹ same 
obligation to maintain the members of the family as 
a male would have been by virtue of succeeding to 
the same estate. Therefore, a Hindu widow who has 
succeeded to the property of a childless son is bound 
to provide for the marriage expenses of the daughter 
ofa deceased co-parcener and is for that “purpose 
entitled to alienate the property. [p. 738, col. 2; p. 734, 


col. L] 


Appealfrom a decision of the Subordinate | 


Judge, Muzaffarpur, dated the 10th J une 

1929" reversing that of the Munsif, Haji- 

pur, dated the 10th June 1921. : 
Messrs. S. M. Mullick and S. Dayal, for the 


Appellants. 
Measte. L. N. Singh and L. K.Jha, for 


the Respondents. 
4 JUDGMENT. | | 
Sen, J.—The appellant instituted a suit 
out of-which this appeal arises for redemp- 
tion and possession of certain specified 
shares in the .properties set out in the 
plaint which he alleged were in the wrongful 
possession of the defendants first party. 
The following facts appear to be undisput- 
ed. the questions raised being only as to 
the character and legal effect: of some of 
the transactions. ; | 
Upon the death of one Ram Ratan Singh 
the family property; except certain parcels 
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which went to some widows in lieu of 
their maintenance, came into the hands of 
one Dhuna Singh his grandson, by his 


-son Maniar Singh. Subsequently on the 


death of Dhuna Singh the estate went by 
inheritance to his mother Musammat 
Ramdularee Kuer, the widow of Maniar 
Singh. On the 11th April 1896 Ramdularee 
executed a mortgage-bond (Ex. 8) for 
Rs. 1,000 in favour. of one Jagarnath Sahi 
cousin of Durga Prasad Narain Sahil (the 
father of the plaintiff). By this mortgage- 
bond the Musammat purported to hypothe- 
cate 12-annas of Touzi Nos:2345 and 2346 by 
way of security for the loan which she 
purported to raise for defraying the expenses 
of marriage of Musammat Ramsumaree 
Kuer with the plaintiff. Musammat Ram- 
sumaree was the son’s daughter of Jhonti 
Singh, the elder brother of Maniar Singh. 
On the19th August 1897 an ex parte decree 
was obtained on foot of the “mortgage 
above mentioned and the properties mort- 
gaged brought to sale and purchased in the 
name of. Jagarnath Sahi.. On -the 
16th November -1898. Dhanpat Singh, the 
next reversioner, instituted a suit being 
Suit No. 110 of 1898 challenging the mort- 
gage in favour of Jagarnath Singh and 
all proceedings based thereon. This -suit 
was compromised and the result was that 
on the 22nd August 1899 an ekrarnama 
(Ex: 11) was executed’ whereby Jagarnath 
Sahi relinquished his claim to 12-annas of 
Touzi Nos, 2345 and 2346 and accepted a 
third share of the estate subject to all 
debts and liabilities of Dhuna Singh. 
Ramdularee also took one-third and 
Dhunpat Singh, the next reversioner, took 
the remaining one-third share. On the 24th 
September 1899 Jagarnath sold his entire 
interest by kobala (Ex. 1) to plaintiff for a 
consideration, it is alleged, of Rs. 3,500.: 
Hence the plaintiff claims to have become 
entitled to the shares in the mouzas claimed 
in the suit. < 
Then came another set of transactions 
which brings us to the immediate cause of 
the plaintiffs suit. The plaintiff alleges 
that on the 18th September 1909 he and 
thethen presumptive heir Dhanpat Singh 
borrowed a sum of Rs. 1,995 from. Bechan 
Sahi, father ef defendant No, 9,and.Basist 
Sahi defendant Nq 10, and executed.a zer- 
peshgi tond in respect of the Touzi numbers 
comprised within the estate of Dhuna Singh 
in favour of Bechan and.Basist Narain.. It 


is said that out of the:sum of Rs. 1,995 the 
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plaintiff got Rs. 595 only and Basist Narain 
the balance of Rs. 1,400. Thereafter 
Dhanpat. Singh the presumptive rever- 
sioner died and his son Ramparichan 
Singh came into possession of all his estate. 
He applied for mutation of his name before 
the Collector, the application was opposed 
by the actual reversioners of Dhuna.Singh 
who arethe defendants first party in. the 
suit (for by that time Musammat Ramdularee 
had. died and succession had opened to 
the reversioners). On the 28th November, 
1918; itis alleged by the plaintiff, a collusive 
and ‘fraudulent.ekrarnama was entered into 
between Ramparichan Singh and the 
defendants first party, whereby the defend- 
ants first party got a portion of the zerpeshgi 
property and:on the strength thereof on 
the 14th March 1919 collusively got the 
entire. amount ofzerpeshgi, that is, Rs. 1,995 
deposited: in Qourt in the name of the 
creditors, that is, the defendants third party 
without.the knowledge of the plaintiff, and 
the. defendants third party collusively with- 
drew the said bond money from the Court 
and. gave.up possession of the zerpeshgt 
‘property to them. Hence the plaintiif 
was denied the opportunity of depositing his 
proportionate share of the debt. As a result 
the defendants first party got possession 
of the entire zerpeshyi property and are still 
in possession thereof. On the facts above 
mentioned the plaintiff prayed for a declara- 
tion.that he was entitled to get possession of 
his share of the properties given in 
zerpeshgi.on payment of his share of the debt 
andfora deeree for redemption and posses- 
sion in his favour. Thedefendants first party, 
the present reversioners, were the contest- 
ing defendants.. They assailed the mortgage 
(Ex.8)as unsupported by any legal neces- 
sity and the transaction entered into under 
Ex. 8, Ex..1] and Ex, 1 as being void and 
of no-effect as they were alleged to be 
parts -ofa device to deprive the reversioners 
oftheir just right and to divide up the 
estate. between the limited owner Ram- 
dularee and the presumptive owner Dhanpat 
Singh.: They alleged that Jagarnath was a 
mere farzidar of Ramdularee and no 
interest passed under the krarnama (Ex. 11) 
to Jagarnath .and consequently none pass- 
ed to the plaintiff under the sale-deed 
(Ex. 1). As regards the zerpeshyi deed dated 
the 18th Séptember 1908, their case was 
that that-was really a transaction entered 
into by .Ramdularee in the name of the 
plaintiff and Dhanpat Singh for the pur- 
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pose of paying up the debts of Dhuna 
Singh due to Gopal Sahi and others that 
they were just debts of the last male- 
holder, and, therefore, binding on the 
reversioners and on the estate, that the 
allegation of the plaintiff that a portion of 
the zerpeshgi money was due from him 
was utterly false, that upon the death cf 
Dhanpat' his son Ramparichan realized 
thatthe estate had passed to the defendants 
first party, the present reversioners, and he 
thereupon saw the necessity of executing 
the ekrarnama, dated the 28th November 
1918, to discharge the aforesaid debt, that 
the defendants first party have as such 
reversioners paid off the zerpeshgi debts 
and secured possession of the property to 
which they were justly entitled and that 
the plaintifs claim to redemption and 
possession should be dismissed. 

Two main points of law have been put 
forward before us. First, whether the 
expenses of marriage of Ramsumaree Kaur 
could come within the description of legal 
necessity, and. consequently whether the 
mortgage (Ex. 8) or any rights thereunder 
could be deemed to be valid beyond the 
lifetime of the limited owner. Secondly, 
did the ekrarnama (Ex. 11) pass a valid 
title to Jagarnath Singh or was it invalid 
and of no effect? Was it a mere device 
by the limited owner to defeat the right of 
the reversioners ? 

Asa question of fact it isnow beyond 
all dispute that the. amount of Rs. 1,000 
which was raised upon the mortgage (Ex. 8) 
was actually employed on the marriage 
expenses of Musammat Ramsumaree Kaur, 
What is disputed is that there was any duty 
cast upon the limited owner Musammat 
Ramdularee to defray the marriage expen-. 
ses of Ramsumaree Kaur out of the estate 
in her hands. Itis urged that the duty of 
marrying Musammat Ramsumaree lay on 
Jhonti Singh, or in the last instance, upon 
Dhuna Singh the last male-holder. It is 
also urged that directly the estate passed 
by inheritance to Musammat Ramdularee 
Kaur it ceased to be bound to pay the 
marriage expenses of J honti's son’s daughter, 
This view appears to me clearly untenable. 
The true principle as laid down in the 
Shastras is that where a person takes a 
property either by inheritance or survivor- 
ship he is legally bound to maintain those 
whose maintenance was- a charge upon it in 
the hands of the last holder (see Mayne’s 
Hindu Law, Art. 453): “A female heir ig 
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under exactly the same obligation to main- 
tain the members of a family as amale 
heir would have, been by virtue of succeed- 
ing to the same estate. The obligation ex- 
tends even to the King whén he takes the 
estate by escheat or by forfeiture.” (see 
Mayne’s Hindu Law, Art, 458). In fact. 
the duty of the person who inherits is to 
provide for the maintenance, education, 

matriages, sradhs and other usual religious 
expenses of the co-parceners and of such 
members of their family as they are, or 
were, when alive, legally or morally bound 
to maintain. Now, Ramsumaree Kaur 
would easily come within the description 
of such members as were. dependent on 
the male co-parceners when they were alive. 

In this view it appears that the mortgage 
(Ex; 8) was for legal necessity and the mort- 
gage decree-holder got a valid right and 
title to the properties purchased by him 
at the execution sale, 

The next question relating to the validity 
or. otherwise of the ekrarnama (Ex. 11) 
calls for a somewhat detailed investigation. 
The Munsif held that the ekrarnama was 
not supportable on the ground of aliena- 
tion by Ramdularee for legal necessity, 
nor was it supportable on the doctrine of 
surrender or renunciation, He further 
held that Dhanpat Singh, the presumptive 
reversioner had no right or interest in 
presenti in the property which Ramdularee 
held for life -until it vested in him on her 
death should he survive her, He had no 
substantial claimon which to litigate with 
her at the timeand that, therefore, the ekrar- 
nama which purported to compromise the 
matters in dispute and difference between 
the parties to that suit could not be held to 
be legally valid. On this ground he held 
that the plaintiff who derived his title’from 
Jagarnath on foot of the said ekrarnama 
could not recover possession by redemption 

_ ofany portion of the estate as against the 
reversioners. He accordingly dismissed 
the suit. On appeal the learned Subordi- 
nate Jadge held that the plaintiff's vendor 
Jagarnath had derived a good title under 
the mortgage; that he could not be blamed 
for suing on it when the mortgage-money 
was not paid; that the ekrarnama whereby 
Jagarnath relinquished what he had pur- 
chased under the decree,and took what 
was given to him as one- -third of the estate 
plus the encumbrance thereori was good 
and valid so far as Jagarnath was concern- 

,ed and it conferred a title on him. With 


BAIJNATH RAI V. MANGLA PRASAD NARAYAN SAHT, 


` [90 I. 0. 1925) ` 


regard to the other parties to the ekrar- 
nama he observes: “Whether it operated 
as surrender or alienation on behalf of the 
lady in favour of Dhanpat isa different 
question with which we are not concerned 
inthe present suit:” Upon these findings 
he proceeded to hold that the plaintiff 
hada right to redeem the zerpeshgi which 
Dhanpat executed in favour of the defendant 
third party and he allowed the appeal. 

It has been urged before us that a disposi- 
tion by compromise such as that effected 
by the ekrarnama (Ex. 11) is perfectly 
valid as the entire estate was then in the 
hands of Musammat Ramdularee and that 
although a limited owner, she was still the 
manager and as such manager was quite 
competent .to dispose of the estate to the 
best of her discretion. The subject of the 
power of a limited owner to deal with 
the estate of the last male-holder as against 
the rights of the reversioner was dealt with 
very fully in the case of Rangasami Gounden 
v. Nachiappa Gounden (1). The Judicial 
Committee in that case observed :— 

“This raises the consideration of the whole 
subject of the. power of a Hindu widow 
overan estate which belonged to her husband 
to which she has succeeded, either immedi- 
ately on the death of her husband,- or as 
heir on the death of her own childless son, 
her husband being already dead. This 
subject has been dealt with in many cases 
which are too numerous to cite individually; 
it has given rise to different currents of 
judicial opinion, and, as in this case and 
some others, to actual difference in judicial 
determination It has often been 
noticed before, butit is worth while to. 


‘repeat, that the rights ofa Hindu widow 


in her late husband’s estate are not aptly 
represented by any of theterms of English 
Law applicable to what might seem analog- 
ous circumstances. Phrased in English 
Law terms, hef estate is neither a fee nor 
an estate for life, noran estate tail. Accord- 
ingly one must not, in judging of the ques- 
tion, become entan gled in Western notions 
of what a holder of one or other of these 
estates might do. On the other hand, 
what a Hindu widow may do has often 
been authoritatively settled. Here arises 


Œ 50 Ind. Oas, 498; 42 M. 523; 26 M. L. J. 493; 17 

.J. 536; 39 C. L. J. 539: 21 Bom. L. R. 640; 23 
N. 171; WA LA N. 262; 26 M. L.T. 510 
1 72; 1U. P. L. R. (ON 66 
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that distinction which, as Seshagiri Ayyar, 
J.. most justly observed in the present 
case, will, if not kept clearly in view, 
inevitably lead to confusion--the distinc- 
tion between the power of surrender or 
renunciation, which is the first head of the 
subject, and the power of alienation- for 
certain specific purposes, which is the 
second. 

To consider first the power of surrender. 
The foundation of the doctrine has been 
sought in certain texts of the Smritis. It 
1s unnecessary to quote them. They will 
be found in the opinions of the learned 
Judges in some of the cases to be cited. 
Butin any case it issettled by long prac- 
tice and confirmed by -decision that a 
Hindu widow can renounce in favour of 
the nearest reversioner if there be only one 
_or of all the reversioners nearest in degree* 

“if morethan one attte moment. That is 
to say, she can, so to speak, by voluntary 
act operate her own death.” (Pages 531 
and 532). 

At page 536* their Lordships observed :— 

“The result of the consideration of the 
decided cases may be summarised thus: (1) 
An alienation by a widow of her deceased 
husband's estate held by her may be vali- 
dated if it car be shown to be a surrender 
of her whole interest in the whole estate in 
favour of the nearest reversioner or rever- 
sioners at the time of the alienation. In 
such circumstances the question of necessity 
does not fall to be considered. But the 
surrender must bea bona fide surrender, 
not a device to divide the estate with the 
reversioner, (2) When the alienation of the 
whole or part of the estate is to be supported 
on the ground of necessity, then, if such 
necessity is not proved aliunde and the 
alienee does not prove inquiry on his 
part and honest belief in the necessity, the 
consent of such reversioners as might 
fairly be expected to be interested to 
_ quarrel with the transaction will be held to 
afford a presumptive proof which. if not 


rebutted by contrary proof, will validate. 


the transaction as aright and proper one. 
These propositions are substantially the 
same as those laid down by Jenkins, C. J. 
and Mookerjee J., in the case of Debi Prosad 
Chowdhry v. Golap Bhagat (2).” 

The question to be considered,*therefore, 
is whether the ekrarnama in question can 


(2) 19 Ind. Cas, 273; 40 C. 721; 17 ©. W. N. 701; 17 
C. L. J. 499. 
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be supported on either of the principles 
above laid down. There can be no valid 
contention in this case that the ekrarnama 
is supportable on the doctrine of legal 
necessity, On the finding that the mort- 
gage-deed was for legal necessity the sale 
of 12-annas in favour of Jagarnath of Touzi 
“Nos. 2345 and 2346 may be considered to 
be valid and binding. But thereafter we 
find that Dhanpat, the presumptive rever- 
sioner, institutes a suit against Musammat 
Ramdularee and Jagarnath for a declaration 
that the mortgage was not for legal necessity 
and that, therefore, the sale was not bind- 
ing. It was this suit which was purported 
to be compromised by the ekrarnama (Ex. 11) 
and by virtue of that ekrarnama each of the 
three parties to the suit got a third share 
in the whole estate. The transaction has to 
be looked into from different points of 
view. Firstly, had Dhanpat at that time any 
right or interest in the property in regard 
to which he instituted the suit? True he 
was entitled as presumptive reversioner, to 
institute a suit for a declaration, but was 
he under any circumstances entitled to a 
share in the property? The interest of a 
Hindu reversioner has been defined as spes 
successionis, that is, a mere possibility of 
succession. Such a possibility gives no 
interest to the reversionary heir in the” 
estate of the deceased present, or future, 
vested or contingent. This principle is 
supported by various rulings among which 
may be mentioned the cases of Amrit Na- 
rayan Singh v. Gaya Singh (3) and Bhagwati 
Kuerv. Jagdam Sahay (4). On this prin- 
ciple it has also been laid down that an 
alienation by way of compromise entered 
into between a limited owner and persons 
who had no bona fide claim to the property 
at the time of the compromise is not bind- 
ing on the reversioners. [Anup Narain 
Singh v. Mahabir Prasad Singh (5)]. There- 
fore, it is clear that the ekrarnama in 
question offends the principle laid down 
in these rulings on account of the fact that 
it purports to give Dhanpat Singh who had 
no interest in presenti at the moment a 
third share in the whole estate which he 
was clearly not entitled to. 


(3) 44 Ind. Cas. 408; 27 C. L. J. 298; 23 M. L. T. 142; 
22 C. W. N 409; 34 M. L. J. 298; 4 P. L. W. 221; 16 
A. L. J. 265; (1918) M. W. N, 306; 7 L. W. 581; 20 
Bom. L. R. 546; 45 C. 590; 45 I. A. 35 (P. C). 

(4) 62 Ind. Cas. 933; 6 P. L. J. 604 at p. 613; 2 P, L, 


T. 471. 
(5) 42 Ind. Cas. 95; 3 F. L. J, 83; 3 P, L. W. 295 
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Secondly, looking at it from the poirt 
of view of the limited owner Musammat 
Ramdularee Kuer, the question that has 
to-be considered is whether she purported 
to efface herself completely and to operate 
her own ‚death asit were by relinquish- 
ing the entire estate and consequently 


accelerating ¢he interest of the consenting ` 


heir. This she clearly did not do, for 
she purported to take under the ekrarnama 
one-third of the estate. It is urged 
before us that this share in the estate 
was given to her in liéu of. her main- 
. tenance, It is doubtful if she could do 
so, but the matter does not arise at all 
inasmuch as there is no evidence on. the 
record, nor does it appear to have been 
contendéd in any stage of the proceedings 
that the share that she took was by way of 
her maintenance. On this ground it appears 
tome to be quite clear that the ekrar- 
nama is illegal and invalid as against 
the right of.the actual reversioners. The 
learned Subordinate Judge seems to think 
that itis not necessary to consider whe- 
ther the ekrarnama -operated as surrender 
or ‘alienation on behalf of the lady in 
favour of Dhunpat, but that it is sufficient 
to consider as to whether Jagarnath gota 
valid title under it. Such a piecemeal con- 
sidération of the ekrarnadma is wholly 
unwarranted. Itis either valid or invalid, 
and if it be invalid, it must be held to be 
invalid in respect of all the parties. That 
being so, the conclusion-is irresistible that 
Jagarnath never got a valid title under the 
ekrarnama and that, therefore, the plaint- 
iff is not entitled to any rélief. 

This decision ‘will not in any way pre- 
judice such rights as the plaintiff or his 
vendor Jagarnath might have in respect of 
Touat Nos. 2345 and 2346 which Jdgarnath 
purchased at auction in execution of his 
mortgage-decree. | 

The appeal. must, therefore, be allowed 
- with costs: The judgment and decree of the 
learned Subordinate Judge must be re- 
versed and the judgient and decree of the 
learned Munsif restored. 

Adarmi, J.—I agree. 

Z. K. Appeal allowed. 


IBAD ALI Y. DWARËA. 
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OUDH JUDICIAL.COMMIS- 
SIONER’S COURT. 

SECOND CIVIL APPEAL No. 390 oF 1924. 
September 11,1925. | 
Present:—Mr. Dalal, J. G. 
Sheikh IBAD ALI AND oTHERS— 
PLAINTIFFS~-APPELLANTS 
© ` versus 
DWARKA AND OTHERS-— DEFENDANTS 
— RESPONDENTS. 
zldverse possession—Agreement to relinquish equity 
of redemption—Agreement not properly evidenced by 


document and not binding, whether sufficient to start 
adverse possession. 

An agreement to relinquish the equity of redemption 
would not be binding if not properly evidenced by a 
document but it will start adverse possession against 
ne ee from the, date of such agreement. [p. 737, 
col. 1. 


Mahendra Bahadur Singh v. Chandrapal Singh, €3 
Ind. Cas. 284; 24 O. O. 155;80. L. J. 622, Bajar 
Partab Singh v. Raghuraj Singh, 67 Ind. Cas. 572; 25 
O. G. 115 at p. 123; 9 O. D. J. 173; 4 U. P. L. R. (0) 38; 
(1922) A. I. B. (O.)7 and Karnam Kandasami Pillay 
v. Chinnappa, 62 Ind. Cas, 603; 44 M. 253; 40 M. L. J. 
105; (1921) M. W.N.1;29 M. L. T. 167; 13 L. W. 423, 
referred to. ; h . 

Second appeal against the judgment and 
decree of the First Subordinate Judge, 
Bahraich, dated the 26th May 1924, confirm- 
ing that of the Munsif, Qaisarganj, District 
Bahraich, dated the 30th November 1928. 

Mr. K. P. Misra, for the Appellants, 

Mr. M. Wasim, for the Respondents. 


JUDGMENT.—The plaintiffs sued for 
redemption of a mortgage of June 1863 of 
a certain portion of plot No. 1040. The 
area cf plot No. 1040 which corresponds to 
present plot No. 1360 is 4 bighas 14 biswas 
and out of this redemption was sought of 
an area of 3 bighas 11 biswas. 

Plaintiffs’ case was that old plot No. 1041 
of 3 bighas 11 biswas was mortgaged by. his 
predecessor-in-interest Moazzam Ali to Kerhi 
Sah predecessor-in-interest of the defend- 
ant and the mortgagee on non-payment of 
interest took possession of the property. 
Subsequently there was a partition between 
the mortgagor and his co-sharers and plot ` 
No. 1041 was allotted to another co-sharer . 
so the mortgagee was given 3 bighas 11 
biswas out of plot No. 1040. The balance 
of this plot 1 bigha 3 biswas was sold by 
the successor-in-interest of the original 
mortgagor to the successor-in-interest of 
Iho Original no a on the 2nd January 
1883. 

The learned Judge of the lower Appellate 
Court dismissed the suit on the ground 
that the mortgagees were.in adverse pos- 
session from the 2nd January 1883, By 
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that sale-deed the descendants of the mort- 
gagor declared in favour of the descend- 
ants of the mortgagees that they had no 
right left in plot No. 1040. This was 
construed by the lower Appellate Court 
as an agreement to relinquish the equity 
of redemption and though such an agree- 
ment would not be binding if not pro- 
perly evidenced by document it will start 
adverse possession against, the mortgagors. 
This principle of law is well settled both 
by rulings of this Court and of other High 
Courts. “In Mahendra Bahadur Singh v. 
Chandrapal Singh (1), the learned Judicial 
Commissioner (now Mr. Justice Lindsay) 
had before him a case where adverse pos- 
. session was claimed on the following facts, 
Certain property was mortgaged with 
possession in 1866 and subsequently it was 
sold in 1889 by an unregistered deed which 
did not pass title for want of registration. 
When the redemption suit was brought it 
was held by this Court that though under 
s. 54 of the Transfer of Property Act the 
unregistered deed of 1889 could not operate 
to pass to the mortgagee the 
redemption it changed the character of 
possession of the mortgagee which- became 
adverse to the mortgagor. This decision 
was followed by a Bench of this Court. in 
Bijai Partab Singh v. Raghuraj Singh (2). 
In this case there was a sale-deed which 
could not be enforced at law. In the Madras 
case of Karnam Kandasami Pillay v. 
Chinnappa (3), there was an oral arrange- 
ment between the mortgagor and the 
usufructuary mortgagee under which the 
latter retained possession of a portion of 
the mortgaged property in full ownership 
in satisfaction of the mortgage-debt and 
enjoyed it as full owner for more than 12 
years after the arrangement. When a 
suit for redemption was brought it was 
held by a Bench that the mortgagee had 
acquired by adverse possession an absolute 
title tothe property and that the mortgagor's 
right to redeem the property was barred by 
limitation. 

It is obvious that, under the deed of 1883 
the rights of ownership were conceded to 
the mortgagees by the mortgagors. There 
was an oral arrangement to relinquish the 
equity of redemption or to make the mort- 


(1) 63 Ind. Cas. 284; 24 O. C. 155; 8 O. L. J. 622. 

(2) 67 Ind. Cas. 572; 25 0.6. 115 at p. 123; 90. L 
J. 173; 4 U. P. L. R. (03 33; (1922) A. L R. (0.) 7. 

(3 ) 62 Ind. Gas. 603; 44 M. 253; 40 M. L. J. 105; (1921) 
M. W.N, 1; 29 M. L. T. 167; 13 L. W. 423. 
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gagees the owners of the rest of the plot 
because they had purchased the other por- 
tion. 

It was argued by the appellants’ learned 
Counsel that in 1885 the defendants’ 
ancestors were still recorded as mortgagees 


-and, therefore, no adverse possession started 


in 1883, The entries in the village records 
are, however, very confuseds In 1885 on 
the basis of an order of the Ist of July 
1883 an entry ofa mortgage is made while 
in Ex. A-2 of 1893 on the basis of the same 
order of lst July 1883 a mention of mort- 
gage has disappeared. The original order 
of Ist July 1883 is not produced and we 
are not in a position to say what it was 
and how it was obtained, whether in reality 
it hadoriginated subsequent to 2nd January 
1883 or prior to it. 

I see no cause for interference’ with the 
reasoning of thelower Appellate Court and 
dismiss this appeal with costs, 

8. D. Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 
1888 oF 1922. 
May 8, 1925. 
Present :—Mr. Justice Cuming and 


Mr. Justice Chakravarti. 
HARI BARMAN—P.aintirr— 
APPELLANT 
VETSUS 
KHATIJAN AND OTBERS—DEFENDANTS— 
RESPONDENTS. 


Landlord and tenant--Oceupancy holding—Usufrue- 
tuary mortgage of holding—Sale of holding for 
arrears of rent-—Alortgagee, whether can maintain suit 
for declaration that sale was brought about by fraud, 

A usufructuary mortgagee of an occupancy holding 
is entitled to reeover possession of the holding from 
the landlord, unless the landlord can establish that 
after the execution of the usufructuary mortgage, the 
raiyat had abandoned the land. A usufructuary mort- 
gagee of an occupancy holding, therefore, has locus 
standi to maintain a suit for a.declaration that a sale 
of the holding at the instance of the landlord in 
execution of a decree for arrears of rent was brought 
about by fraud. Lp. 738, col. 2.) 

Appeal against a decree of the District 
Judge, Rangpur, dated the 10th April 1922, 
reversing that of the Munsif, Second Court, 
at Kurigram, dated the 23rd December 1920. 

Mr. Atul Chandra Gupta (with him Babu 


Radhika Ranjan Guha), for the Appellants, 


738 
Prosanta Bhusan Gupta), for the Respond- 


ents. i 
JUDGMENT. 


Chakravarti, J.—We think this 
appeal ought to succeed. . The plaintiff 
brought a suit for a declaration that the 
sale of the tẹnure at the instance of the 
landlordin execution of a decree for arrears 
of rent was brought about by fraud. - The 
defendant No. 6 purchased the holding at 
that sale. The plaintiff alleged that such 
a sale had affected prejudicially his right 
as a usufructuary mortgagee under a 
mortgage executed by the tenants in his 
favour in the year 1324, by virtue of which 
he had been in possession of the land in 
suit, The plaintiff, therefore, prayed for 
an order directing the sale to be set aside 
and also for a declaration to the effect 
that the sale was.vitiated by fraud and, 
therefore, was of no effect so far as he was 
concerned, 

The defence of the defendants, amongst 
others, raised the question that the plaint- 


iff was not entitled toany relief on the’ 


ground that he had no interest in the 
holding as against the landlord. 

The Court of first instance found that 
the sale was brought about by fraud and 
that the plaintiff although he was not 
entitled to have the sale set aside, was 
entitled to a declaration that the sale was, 
so far as the plaintiff was concerned, in 
effectual. 

Against that decree the defendant No. 6 
who contested the suit, preferred an appeal 
to the District Judge. The learned District 
Judge without going into all the questions 
which arose in theappeal, allowed the appeal 
and dismissed the plaintiff's suit on the 
ground that the plaintiff had not established 
that he was “entitled toany legal character 
or to any right as to any property”. 
This view was based upon the authority of 
two cases, viz., Krishna Chandra Dutta v. 
Khiran Bajania (1). and Rasik Lal Dutt v. 
Bidhu Mukhi Dusi (2). The learned Judge 
was of spinion that those cases were author- 
ities for the proposition that a usufructuary 
mortgagee has no right to possession of 
the property as a mortgagee by a raiyat 
against his landlord. In this view the 
learned Judge held that the plaintiff could 
not ask for a declaratory decree, 


(1) 10 0. W. N. 499; 30. L. J. 222, . 
(7) 10. 0. W, N. 719; 4 O. L. J, 806; 33 ©. 1094, 


Ah HARI BARMAN V. KHATIJAN. 
Mr, Gunada Charan Sen (with him Babu: 


(90 È. 0. 1928) 
In this appeal it has been contended by 
the learned Advocate who has appeared for 
the plaintiff-appellant, that the view of the 
District Judge is wrong, because, the de- 
cisions in the two cases relied upon by the 
learned Judge were questioned and dis- 
approved of inthe case of Ambika Debi v. 
Swarnamoyt Dasi (3). It appears to us that 
this contention is correct. It was pointed out 
in the case to which I have just referred 


that the decisions in the cases reported in 


10 Calcutta Weekly Notes were inconsistent 
with the ruling laid down in the Full 
Bench case of Dayamoyi v. Ananda Mohan 
Roy (4). It was held that an usufruc- 
tuary mortgagee was entitled to recover 
possession from the landlord unless the ` 
landlord could establish that after the exe- 
cution ofthe usufructuary mortgage, the 
raiyat had abandoned the land. In the 
case before us the possession of the usufruc- 
tuary mortgagee, ‘the plaintiff, was undis- 
turbed atthe time when he brought the 
suit. It was the apprehension of a disturb- 
ance by the auction-purchaser which gave 
rise to the present suit by the plaintiff, 
The question, therefore, reduces itself to 
this: Had the plaintiff, the usufructuay 
mortgagee, from the raiyat, a right to 
possession of the property even as against 
the landlord whether the sale took place 
or not. If he had, asthe case reported as 
Ambika Debi v. Swarnamoyi Dasi (3) 
shows that he had, then it cannot 
be said that the plaintiff had no legal 
character or any right to any property. 
It is, no doubt, open to the defendant 
the auction-purchaser, or the landlord to 
show that the raiyat not only had executed 
the usufructuary mortgage but hadabandon- 
ed the land and, therefore, the landlord 
had a right of reentry and that the 
usufructuary mortgagee had no right to 
remain in possession of the land. But that 
is a matter which we cannot discuss at 
this stage. We are only concerned’ with 
the question—a bare proposition of law— 
as to whether an usutructuary mortgagee 
in the absence of anything else is entitled 
to possession of the mortgaged property as 
against the landlord. We, therefore, think 
on the authority of the case of Ambica Debi 
v. Swarnamoyt Dasi (8), he has such a right 
and, unless the defence succeeds, the plaint- 


RY) 68 Ind. Cas. 425; 49 0. 989; (1922) A. L R. (0) 


(4) 27 Ind. Cas. 61; 49 Ò. 172; 18 ©. W. N. 971; 
Q L, J, 52 á in 
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iff ‘would be entitled to the relief claimed. 
. The judgment and decree of the lower 
Appellate Court are, therefore set aside and 
“the case sent back to the learned District 
Judge for a decision of the other questions 
which arise in the case. The defendants 
who were the appellants in the lower Ap- 
pellate Court will. be entitled to raise all- 
the questions which they did raise in their 
defence; and also the question of abandon- 
m3at by the tenants. The learned Dis- 
trict Judge will determine all the questions 
raised according to law. 

Let the record be sent down to the lower 
Appellate Court. 

Costs of this appeal and the costs of the 
Courts below will abide the result. 

Cuming, J.—I agree. 


Z. K. Appeal allowed- 


PATNA HIGH COURT. 
LETTERS PATENT APPEALS Nos. 4 AND 5 
oF 1924. 

July 23, 1925. 
Present:—Sir B. K. Mullick, Krt., Acting 
Chief Justice, and Mr. Justice Kulwant 

MANG Sahay. 
HEMCHANDRA MAHTO AND OTHERS— 
PLAINTIFFS—-APPELLANTS 
versus 


PREM MAHTO—Dsrenpant—REspPonDENT. 
Civil Procedure Code (Act V of 1908), s. 4?-— 
Partition suit—Decree allotting separate properties to 
each party—Subsequent suit to obtain ‘possession of 
. properties allotted, whether barred—Defendants, post- 
tion of—-Court-fee, whether payable by defendant in 
partition suit. ‘ 

Where a partition decree merely directs the separa- 
tion of the shares of the plaintiffs in the suit and 
- leaves the shares of the defendants joint amongst 
themselves, the defendants cannot execute the decree 
and there is nothing to prevent them from bringing 
“a fresh suit for partition of the lands jointly allotted 
to them. Where, however, in such a suit a partition 
takes place between all the parties thereto and shares 
are allotted to each, the defendants are also in the 
position of plaintiffs and in regard to the properties 
allotted to them they are in the position of decree- 
holders and can obtain possession of such properties 
by execution of the decree. A separate suit by any 
‘of them to obtain possession of the property allotted 
to bim would be barred by the provisions of s. 47 of 
the-C. P, ©, [p. 740, col. 21 - . 

In a partition suit a defendant has merely to ask 
for his share, of the properties in suit to be separately 
‘allotted to him and itis then open to the Court to 
: Ofder-the shares ef the defendants to be separated as 
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amongst themselves. The decree that is finally drawn, 
up in a partition suit has to be stamped as an instru- 
ment of partition under the Stamp Act and, except the 
stamp duty levied on the decree, no other duty as 
Court-fee is payable by the defendants in such a suit, 
[p. 741, cols. 1 & 2.) 


Letters Pdtent Appeals against the judg-. 
ment of Mr. Justice Das, reversing that, 
of the Subordinate Judge, Purulia, dated 
the 18th November 1921, confirming that 
of the Munsif, Raghunathpur, dated the 
9th April 1921.. f : 

Mr. Subal Chandra Mazumdar, for the Ap- 
pellants, < : 

Mr. A. B. Mukharji, for the Respondents. 


JUDGMENT. | 

Kulwant Sahay, d.—Mouza Kaluhar 
in Manbhum was owned by a large num- 
ber of co-sharers. In 1913 a partition suit 
was brought by some of the co-sharers in 
the Court of the Subordinate Judge of 
Purulia which was registered as Suit No. 
219 of 1913. In that suit the present plaint- 
iffs and defendants were all arrayed as 
defendants. A preliminary decree was 
passed on compromise on the 12th Septem- 
ber 1914, wherein the shares of all the co- 
sharers were determined. A Commissioner 
was appointed to effect partition by metes 
and bounds. The Commissioner effected 


‘the partition and made allotments to all 


the co-sharers who were parties in the 
suit; and in accordance with the report 
and allotments of the Commissioner the 
Court made a final decree on the 19th 
June 1916. The case of the plaintiffs in 
the two suits giving rise to the present 
appeals was that by the said partition, 
lands were separately allotted to them. In 
Suit No. 1172 the plaintiffs claimed that 1 
bigha, 19 kathasout of plot No..83 ofthe Com- 
missioner,s map was separately allotted to 
them in Suit No, 1173, 1 bigha 2 kathas in 
plots Nos, 83 and 83-A was also separately 
allotted to them. Their case is that when 
they wanted to take possession of these 
lands they were obstructed by the present 
defendants who were also defendants in the 
partition suit and hence they brought the 
present suits for declaration of their. title 
and recovery of possession. The defendants 
pleaded that they were not aware of the 
partition alleged by the plaintiffs; that there 
was no compromise in the said partition 
suit; that the Commissioner had no author- 
ity to partition the shares of the other co- 
sharers except those of the plaintiffs in the 
said partition suit; and there was an ob- 
jection taken to the effect that the present 
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suits were barred under B. 47 of the C. P. CG. 

The learned Munsif overruled the objec- 
tions of the defendants and made decrees 
in favour of the plaintiffs in the two suits. 
On appeal by the defendants.the learned 
Subordinate Judge confirmed the decrees 
of the Munsif. The defendant No. 3 there- 
upon cam& up in second appeal to this 
Court. | Pe 

It may be noted that the plaintiffs in the 
two suits were different but the defendants 
were the same in both the suits; and the 
second appeals to this‘Court were by the de- 
fendant No. 3 alone. 

Two points were raised in the second ap- 
` peal which were heard by Mr. Justice Das 
sitting singly. The first point was that 
the preliminary decree in the partition 
suit, which was a consent decree was not 
binding upon the defendant No. 3 in- 
asmuch as he was a minor at the time the 
said consent decree was passed but that 
the petition of compromise was not signed 
by his guardian ad litem, and that, there- 
fore, the said decree was wholly void as 
against him. The second point taken 
was that s. 47 of the C. P. C. was a 
bar to the suit. The learned Judge of 
this Court held that the findings of the 
` Subordinate Judge were-not sufficient or 


satisfactory and that the points raised by 


the appellant could not satisfactorily be 
determined by him, and he accordingly 
set aside the decrees of the Subordinate 
Judge and remanded the case for re-hear- 
ing. 

Against this decision of Mr. Justice Das 
the present appeals have been filed by the 
plaintiffs under the Letters Patent. ee 

As regards the first objection, namely 
that the defendant No. 3 being, a minor, 
and the petition of compromise not being 
“ signed by any one on his behalf and, there- 
fore, the preliminary decree being void, it 
appears that this objection was not taken 
in either of the Courts below. From the 
judgment of the learned Subordinate Judge 
it appears that the objection taken before 
him was that the guardian of the defendant 
No. 3 did not obtain the permission of the 
Court.to enter into the thé compromise and 
that the decree, therefore, was ultra vires. 
The learned Subordinate Judge disallowed 
this objection on the ground that there was 
nothing on-the recurd to show that the 
Court had not gran’ed permission to the 
guardian of the defendant No.3 to com- 
promise the suit. The objection taken in 
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this Court was different from the objection 
taken before the Subordinate Judge, and, 
in my opinion, he ought not to be allowed 
to take this objection for the first time in . 
second appeal. The decision of this ques- 
tion depends on findings of fact which 
the Courts below were not asked to decide. 
Moreover, it is admitted that in the final 
decree which was passed in the partition - 
suit on the 19th June 1916, there was no: 
defect whatsoever. The defendant No. 3° 
is evidently bound by this final decree. 
and, in my opinion, there is no substance 
in this objection and there was ho neces- 
sity of a remand to enquire into this. 
point. < 

As regards the second objection, namely, 
the bar of s. 47 of the O. P. ©. I am of 
opinion, that the decision of Mr. Justice 
Das is correct. The First Court overruled 
this objection on the ground that the 
plaintiffs in the present suit were de- 
fendants in the previous partition suit and 
they werenot the decree-holders .and so 
they could not have got possession in execu- 
tion of the decree. The learned Subordinate 
Judge onappeal observes that the effect of 
the partition decree declaring what specific 
lands ‘were allotted tothe plaintiffs in the 
present suits was to make that decree a 
declaratory decree so far as they were con- 
cerned, and as a declaratory decree is incap- 
able of execution the present plaintiffs could 
not enforce the same by execution, and 
that, therefore, the present suits were not . 
barred by the provisions ofs. 47 of the 
C. P. ©. Mr. Justice Das rightly points 
out that the view taken by the Courts below 
was incorrect, He observes that if a decree ' 
is passed in a partition suit, the parties 
thereto whether arrayed as defendants or 
as plaintiffs, are in the position of plaintiffs, 
and in regard to properties that may. be 
allotted they areexactly in the position of 
decree-holders. No doubt,as was observed: 
by Mr. Justice Das, if the partition decree 
merely directed the separation of the shares 
of the plaintiffs in the partition suit and 
left the shares of the defendants joint 
amongst themselves, the defendants could 
not execute that decree and there was . 
nothing to prevent those defendantsfrom - . 
bringing q fresh suit for partition of the 
lands jointly allotted to them. ‘The view, 
therefore, takeh by the lower Courts was 
incorrect. : Tiii 

Mr. Justice Das, however, remanded the 


case for a determination as to what was 


[90 I. 0, 1985] 


the position of the parties in the present 
suits under the final partition decree. In 
my view the materials on the record are 
sufficient to dispose of this question in this 
Court, and the remand seeras to be unneces- 
sary. The final partition decreeis on the 
record, and it directs that a decree be passed 
in accordance with the report,map and 
allotment papers of Babu Radha Ballabh 
Sarkar the Commissioner appointed in the 
suit, and that the report, map and allotment 
- . papers do form a part of the decree and it 
awards costs to the plaintiffs in the suit. 
it-is admitted by the present plaintiffs, and 
it also appears on reference tothe allotments 
made by the Commissioner that the lands 
now claimed by the plaintiffsin the present 
suits were allotted to them in the previons 
partition case and the final decree in the 
partition suit directs that the allotments 
made by the Commissioner be confirmed. 
The present plaintiffs were, therefore, ina 
position to take delivery of possession of the 
lands allotted to them by executing the final 
partition decree. It is argued that.there is 
no directionin the final decree for posses- 
sion being delivered to the present plaintiffs 
over the lands allotted to them ; but there 
is no such direction even in favour of the 
plaintiffs in the partition suit. It is clear 
thatthe decree intended that each of the 
parties should take possession in accordance 
with the allotments made by the Commis- 
sioner. As regards the payment of Court- 
fees by the present plaintiffs, who were 
defendants in the partition suit, in order to 
enable them to obtain possession of their 
shares, I see nothing in the law which 
requires a defendant in a partition suit to 
pay Court-fees in order to have his share 
separately allotted to him; he was merely 
to ask for it in his written statement, and it 
is open to the Court to. order the shares of 
the defendantsin a partition suit to be 
separated as amongst themselves. The 
decree that is finally drawn up in the parti- 
tion suit has to be stamped as an instru- 
ment of partition under the Stamp Act and 
except the stamp duty levied on the decree, 
no other duty as Court-fee is payable by 
the defendants: see Nawab Mir Sadruddin v. 
Nawab Nuruddin (1). A contrary view 
appears to have been taken in,Abdul Kadar 
v. Bapubhai (2) and Murarran v. Sitaram (3). 
But these two cases do not appear to be 

1) 29 B. 79; 6 Bom. L. R. 834. . 

2, 23 B. 183; 12 Ind. Dec. (x. s.) 124. 

(3) 23 B. 184; 12 Ind. Dee. (x. s.) 121. 
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pure suits for partition. At any rate no 
provision of the law has been referred to in 
these cases In the present case we find 
that a final partition decree was prepared 
by the Court and although there is nothing 
on the record to show it, it must he presum- 
ed that the decree was properly passed 
after payment ofthe stamp dety. In my 
opinion, therefore, there is no necessity of a 
remand in the present case and it is clear 
on reference to the final partition decree 
that it was open to the present plaintiffs to 
obtain possession of the lands allotted to 
them on taking out execution of the decree. 
That being so the present suits for recovery 
of possession of the lands which were 
admittedly allotted to them inthe pre- 
vious partition are evidently barred by s. 47 
of the O. P. O. 

I would, therefore, modify the order passed 
by Mr, Justice Das and allow the second 
appeals filed in this Court by the defendant 
No. 3 and dismiss the plaintiffs’ suits altog- 
ether. The respondent will get his costs 


throughout. 
Z. K. Order modified. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Ssconp CIVIL APPEAL No. 348 or 1924. 
August 31, 1925. 
Present:—Mr. Simpson, A. J. C. 
SITLA BUX SINGH AND orusrs— 
PLAINTIFFS —APPELLANTS 
ot versus 
RAM NIWAZ AND OTHERS 
— RESPONDENTS. 
Limitation Act (IX of 1908), s. 6—Minor's assignee 
whether protected. 4 
An assignee cannot take advantage of 8.6 of the 
Limitation Act.[p. 742, col. LJ 
Imam-ud-din v. Mlumtaz-un-nissa, 27 Ind. Cas. 118: 
18 O. O. 34; 1 O. L. J. 747 and Muhammad Nur Khan 
v. Lachhmi Narayan, 66 Ind. Cas. 101; 9 O. L. J. 88: 
(1922) A.J. R, (O.) 31, relied on. g 
Bans Bahadur Singh v. Sukhraj Kuar, 81 Ind. Oas. 
484; J1 O.L. J. 297; 10 O. & A, L. R. 250; (1924) A.I 
R (O) 385, construed and explained. ' 
Second appeal against a decree of the 
District Judge, Fyzabad, dated the 29th 
March 1924, modifying that of tbe Ad- 
ditional Subordinate Judge, Sultanpur, 
dated the 21st November 1923. 


Mr. H. Husain, for the Appellants, 
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_.Mesers. M. H. Qidwi, H. K. Ghosh and 
Zahur Ahmad, for the Respondents 

Jd UDGMENT.—This judgment relates 
to Second Civil Appeals Nos, 348 and 274 
of 1924. They both arise out of a single 
suit brought hy Sitla Bakhsh Singh and 
Hirde Narain Lal to set aside a number of 

| transfers effected by the father of Bitla 
Bakhsh Singh, and to obtain possession of 
the property transferred. Hirde Narain 
Lal is the man who is financing Sitla 
Bakhsh Singh. Sitla Bakhsh Singh has 
sold half the property in dispute to him, 


and now they both sue as plaintiffs to` 


recover the property. This is the only 
important fact with regard to plaintiffs’ 
appeal, which is No. 348 of 1924. There 
are other grounds in the memorandum of 
appeal but when the hearing came on 
plaintiffs’ Counsel abandoned them all ex- 
cept the first three, which relate to the ques- 
tion of limitation. Grounds Nos. 4, 5 and 6 
were abandoned. 

“ The question of limitation is a curious 
one. Sitla Bakhsh Singh claimed to be 
within time because these transfers were 
effected during his minority, and he was 
suing within three years of attaining his 
majority. Inthe Court of Trial the age of 
the plaintiff was put in issue and it was 
decided that he was within time. In the 
lower Appellate Court the point was taken 
that though plaintiff might be in time by 
making-use of s. 6 of the Limitation Act, 
his co-plaintiff, being only an assignee, 
was not entitled to the same privilege, 
. and was beyond time. Accordingly, with 
regard to such of the transfers as were 
éffected, the decree was modified to the 
extent of giving plaintiff a decree for half 
the property, while the half which-he had 
transferred to the assignee was to remain in 
possession of the defendants. 

« ‘It is this decision which is impugned 
„by. the plaintiffs’: appeal. Now it is well- 
“settled law that an assignee cannot take 
-advantage of s. 6 of the Limitation Act. 
-The case of this Court, whichis referred 
‘to in the judgment, Imam-ud-din v. 
Mumtaz-un-nissa (1), no longer possesses 
„authority. ` It was overruled in Muhammad 
- Nur Khan v. Lachhmi Narayan (2). But 
that wasona special point. On the ques- 
tion whether the assignee can take ad- 
vantage of s. 6 of the Limitation Act, both 


(1) 27 Ind, Cas. 118; 180. C. 34; 1 0. L. J. 747. 
oe) 86 Ind, Cas. 101; 9 O. L. J. 88; (1922) A. I. R. 
(0) 31° 
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decisions agree that he cannot. Muhammad 
Nur Khan v. Lachhmi Narayan (2) is a 
Bench decision and Iam bound to follow 
it. There is no authority to the contrary, 
Ail the High Courts have agreed on ‘thé 
point. But I am pressed with ‘certain 
remarks containédin Bans Bahadur Singh 
v. Sukhraj Kuar (3). I say with certain 
remarks, for I do not think that the decision 
itself, if it is rightly construed, will in any 
way help the appellant. The case was 
similar.to the present one. The plaintiff’ 
was adaughter’s son or claimed to bé so, 
It was dismissed by the Court of Trial on. 
the point of limitation. There were two 
issues: i ` 

“Was plaintiff born on 4th January 1898"? - 
and ` 

“Ts this suit within time”? 7 

The Court of Trial decided that the suit 
was barred by limitation, and dismissed 
it without going into themerits. On appeal 
a Bench of this Court decided that the 
plaintiff was within time, and sent the case 
back for decision according to law, It 
was argued for the defendant-respondent, 
that there were two plaintiffs because, the 
daughter's son. had sold a one-third share 
of the property in suit to one Babu Hazari 
Lal, and they had sued together, as co: 
plaintiffs. The Court of Trial had held 
that in any event the transferee’s claim in 
respect of his one-third was barred by 
limitation. Hazari Lal was not appellant 
in the case. He was arrayed asa respon- 
dent. It wasargued, therefore, that because 
he had not appealed his suit ought to 
stand dismissed with respect to one-third of 
the property. It was said: 

“We are not satisfied that the argument | 
is asound one, Plaintiff No. 2 derives his 
title from plaintiff No.1. If the claim of 
plaintiff No. 1 is barred by limitation; his 
title to the whole-of the property must be 
deemed to have been extinguished and the ` 
converse proposition that if his claim is 
not barred by limitation, it is not barred 
with respect to any portion of the property, 
is equally true in the circumstances of 
this case. What may be the equities bė- 
tween the two plaintiffs or what may be the 
rights of one plaintiff against the other, we 
are no: calléd upon to decide at this stage, 
It is clear that ¢he question of title of 
plaintiff No. 1 affects the claim not only of 
that plaintiff but also of the plaintiff No. 2. 

(3) 81 Ind. Cas. 484; 11 0. L. J. 297; 100, KAL. + 
J. 250; (1924) A. I. R. (0) 385. i 
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Thus it is a matter of common interest to 
them and one of them could appeal against 
the whole decree as the plaintiff No. 1 has 
done. It will be open to the Court below 
to decide hereafter as to whether the 
plaintiff No. 2, if he continues to appear as 
such in these proceedings, is entitled to 
any relief separately or not.” 


This language certainly creates some ` 


difficulty, but, if itis borne in mind that 
the Court was not deciding the case but 
merely. deciding that the transferee was 
. entitled to state his case, the difficulty 
disappears. 
the daughter's son was barred by limita- 
. tion, and that that bar applied equally to 
the transferee, I have obtained the record 


from the record room and I see that the- 


Court of Trial had further held that even 
if the daughter's son was held to be within 
time, still his assignee, not being entitled 
to the benefit of s. 6 of the Limitation Act, 


would be barred by time. There was thus’ 


a double bar against the assignee. The 
decision of the Appellate Court removed 
one of these bars and left the path clear 
for the decision of the suit on the merits 
as regards the daughter's son. The ques- 
tion was whether the Appellate Court was 
to pronounce a decision on a point which 
had already been decided against the as- 
` signee. The Appellate Court refused to do 
80, as they say at that stage, the merits 
not having been gone into at all. As they 
said, the title of the daughter's son, if it 
was not barred by limitation with respect 
to two-thirds of the property, was equally 
not barred by limitation with respect to 
the other third of the property. They pre- 
ferred to leave the Court of Trial to decide 
what the rights of the assignee might be. 
They said that these rights ought not to 
be decided “at this stage." These words 
are important. I am asked to construe 
them as ifthey had said that the rights 
-had not to be decided “in this litigation”, 
but that isnot the meaning. The use of 
the words, “at this stage” imply on the con- 
trary that they ought to be decided “in this 
litigation”. I cannotbelieve that the Bench 
intended in this remand order to lay down 
the proposition that where there has been an 
assignment and the assignee’ is barred by 
limitation, while the ase?gnor is not because 
he can claim the privilege of s.6 of the 
Limitation Act, that this is to operate in 
scme vnexplaired fashion in favour of 
the aseignee.and bring him within limita- 


. VARADARAJULU CUHETTI V, VELAYUDH UDAYAN, 


The Court below had held that ` 


743 


tion too. It is pointed out that the Court 
of Trial gave the plaintiffs a joint decree, 
but it ought not to have given the plaint- 
iffs a joint decree. Their interests are not 
joint. The plaintiff has no interest left in 
the property which he has transferréd to 
his assignee, and the assignee has no 


interest in the property which the plaintiff 


has ‘retained. lt is conceded that if the 
plaintiff had transferred the whole of the 
property toa transferee, then neither the 
plaintiff himself nor his transferee could 
obtain possession of the property. I cannot 
see any distinction between a transfer of 
part.of the property anda transfer of the 
whole. 

For these reasons plaintiffs' appeal fails 
and is dismissed with costs. 

[The judgment disposing of the cross-objections 
is omitted as unreportable.—Ed.] 

5. D. Appeal dismissed. 


MADRAS HIGH COURT. : 
Szconp Orvit APPEaLS Nos. 1699 anv 1700 
OF 1923. 

February 12, 1925. 

Present: —Myr. Justice Odgers.. 
VARADARAJULU CHETTI AND OTHERS— 
DEFENDANTS Nos, 2 10 4—APPELLANTS 
versus 


VELAYUDHA UDAYAN, minor BY THE 
GUARDIAN SENGAMALAT UDAYAN AND 
ANOTHER—PLAINTIFF AND DEFENDANT 
No. 1—Responpents. 

Succession Certificate Act (VII of 1889), s. 4—Pro- 
note in favour of individual—Debt due to joint family 
—Succession certificate, whether necessary —Practice— 
One plaintiff in two suits—Common question—Hvi- 
dence in one suit treated as evidence in other suit— 
Consent of parties—Irregularity. 

Where a promissory note is executed in favour of 
an individual member of a joint Hindu family but 
the debtis due to the joint family, no succession 
certificate is necessary, even if there is nothing on 
the face of the document to show that the debt is - 
due to the joint family. [p 744, col. 2.] 

Subramanian Chetti v. Racku Sarvai, 20 M. 232; 7 
M. L. J. 100; 7 Ind. Dec. (n. s) 165; and Picharkuttia 
Pillai v. Renganadan, 28 Ind. Cas. 490; 28 M. L. J. 323; 
17 N. L. T. 264, followed. 

Venkataramanna v. Venkayya, 14 M. 377; 5 Ind. 
Dec. (N 8.) 264, not followed. 

Where there is the same plaintiff but different 
defendants in two suits and by consent of parties the 
evidence in one cage is treated as evidence in the 
el aed irregularity is cured by the consent. [p. 744, 
col. 1. : 
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Jainab Bibi Saheba v. Hyderally Saheb, 56 Ind. 
Oas. 957; 43 M. 609; 38 M. L. J. 532; 28 M. L. T. 23; 
(1920) M W. N. 360; 12 L. W. 64 (F. B.), relied upon. 

Second appeal against the decrees of the 
District Court, Salem, in A. 8. No. 35 of 
1922 and A. S. No. 2:6 of 1921, preferred 
against those of the Court of the Addi- 
tional Distri¢t Munsif, Salem, in O; B®. 


Nos. 143 of 1920 and 615 of 1919 respectively: 


(O. 8. Nos. 511 of 1919 and 1533 of 1917, 
on the file of the Court of the Principal 
District Munsif, Salem). 

Mr. V. C. Seshachariar, for the Appel- 
lants. 

Mr. C. Krishnamachariar, for the Re- 

spondents. 
. JUDGMENT.—In the first of these 
cases, the plaintiff brought a suit on a pro- 
missory note dated the 15th June 1916 exe- 
cuted by one Balakrishna Chetty, deceased, 
to Appudayan, the deceased adoptive father 
of the plaintiff. The District Munsif dis- 
missed the suit holding that the discharge 
alegea to be evidenced by Ex. {was prov- 
ed, 

The question was raised in this case as 
also in the connected S. A. No. 1700 of 1923 
whether the plaintiff was in fact the adopt- 
ed son of Appudayan, and by consent the 
evidence on this point taken in the other 
case was treated as evidence in this case 
before the District Munsif: It was contend- 
ed_by Mr. V. O. Seshachariar for the appel- 
lant that such a proceeding is wrong in 
law and the Vakils have no power to bind 
their clients by such a consent. The matter 
is, however, concluded by the Full Bench 
ruling in Janab Bibi Saheba v. Hyderally 
Saheb (1) that the evidence recorded in a 
previous judicial procecding between the 
same parties is made admissible ina sub- 
sequent proceeding by the consent of both 
parties. The suits were heard on the same 
day, and although the defendants were not 
the same in the other case, the yuestion 
of adoption was common to the two cases 
and all the parties concerned presumably 
let in their evidence at one and the same 
: time. As Coutts-Trotter, J., (as he then was) 

held in the case referred to, “Consent can 
cure what would otherwise be a defective 
method of letting in evidence in its sub- 
stance and context relevant and germane 
to the issues.” Both the Courts on the evi- 
dence of adoption given in the other case 
came tothe conclusion that the adoption 
was true. 


(1) 56 Ind Cas. 957; 43 M. 609; 38 M. L. J. 532; 28 M 
L. T. 23; (1920) M. W. N. 360; 12 L, W, 64 (Fb, 
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The next point is that the acting Dis- 
trict Judge having disbelieved, as against 
the District Munsif Ex, I and having found 
that it is not genuine ought to have given 
the defendants an opportunity of letting 
in further evidence with regard to this 
Ex. J, as it was not challenged before the 
District Munsif. I. am unable to see how 
the plaintiff could have challenged it 
there, as it was a matter of defence and 
all he could do naturally was to cross-exa- 
mine the defendant's witnesses on it. Fur- 


ther Ex. I was supported by three witnesses, 


D. Ws. Nos.1 to 3. The acting District 
Judge disbelieved these witnesses when 
they said that money was paid to the plaint- 
iff. J think this point also fails. 

The most substantial point raised in 
this appeal is that there is nothing to 
show, on the face of the suit on promis- 
sory note Ex. A that it was executed in 
favour of a managing member and itis 
contended that there must be something 
on the face of the document, to show that 
it is a family debt before the plaintiff can 
be absolved from the obligation of obtain~ 
ing a certificate under s. 4 of the Succession 
Certificate Act. There are cases on both sides 
of the line. The appellant-defendant here 
has referred to a casein Venkataramanna v. 
Venkayya (2), where it was held that a cer- 
tificate in such a case was necessary unless 
there was something on the face of the bond 
to show that the debt wasdue to the joint 
family. It was held there that though 
Act VII of 1899: applied only to cases of 
succession, the preamble states that it is in- 
tended to afford protection to parties paying 
debts to the representatives of deceased per- 
sons. No authorities are referred to in the 
judgment. On the other hand, in a later 
case in fallamrajuv. Bapanna (3), Shephard: 
and Boddam, JJ., held that, as the family 
was admittedly undivided and the plaintiff 
claimed by survivorship, the Succession - 
Certificate Act did not apply, following a 
similar case in Subramanian Chetti v. Rekku 
Saman (4). In Pichaikuttia Pillai v. Ranga- 
mandan (5), Seshagiri Iyer, J., sitting as a 
Single Judge held’ that where the docu- 
ment stands in the name of an individual 
member and does not show on the face of 
it that the debt is due to the family, no 
certificate is necessary, in the case of a debt 


(2) 14 M. 377; 5 Ind. Dec. (N. s.) 264. 
(3) 22 M. 380; 8 Ind. Dee (N. s.) 274 
(4) 20 M. 232; 7 M. L. J. 100; 7 Ind. Dec, (N, 8.) 165, 
(5) 28 Ind (as, 499; 28 M. L. J, 323; 17 ÀI, L. T, 264. 
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due to a Hindu joint family. The cases 
were all reviewed and in the absence of an 
authoritative ruling by the Full Bench I am 
bound by the later decisions of the Benches of 
this Court which Mr. Justice Seshagiri Iyer 
preferred. A further point is as to Ex. G. The 
District Munsif held that it constituted an 
assignment of the promissory note to the 
plaintiff; the District Judge held against this 
that it was only a record of proceedings. In 
this view he is, in my opinion, right. 

The second appeal must be dismissed 
with costs. 

V. N. V. 


8. D, Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civic MISOELLANEOUS APPEAL No. 37 
oF 1925. 
August 27, 1925. 

Present :—Mr. Simpson, A. J. C. 
SANT BAKHSH—Derenpant— 
APPELLANT 

versus. A 
OUDH RAM AND OTHERS— PLAINTIFFS—- 
RESPONDENTS, 

Ex parte decree, application to set aside—Order 
conditional on payment of costs—Facts alleged in peti- 
tion not found to be true or false—Legality of order, 

In determining whetheran ex parte decree should 
be set aside or not,it is the duty of the Court to 
come to a finding whether the facts set forth in the 
petition are true or false. 

It isnot proper that the Court should pass a con- 
ditional order on payment of costs and to refuse to 
set aside the decree if costs are not paid. 

Manni Lal v. Sheo Baran, 78 Ind. Cas. 157; 270. C. 
103; 100. & A. L. R. 136; 110. L. J. 412; (1924) A. I. 
R. (0) 389, referred to. 

Appeal against an order of the Snb- 
Judge, Fyzabad, dated the 14th March 1925. 

Mr. Mohammad Hafiz, for the Appel- 

| lants. 

JUDGMENT .—This isan appeal from 
an order refusing to set aside an ex parte 
decree. The appellant was defendant in 
the suit, and service was effected on him 
by affixation to his house, on 17th January. 
The report of the process-server was that 
the defendant had gone to fyzabad four 
days earlier, and it was not known when 
he would return, There were two objec- 
tions to this service. The first is that 
service by affixation on a party who is 
temporarily absent from home isnot good 
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service unless further efforts are made to 
effect personal service [Sakina v. Gauri 
Sahai (1).] Secondly, that even supposing 
the defendant had returned home, he would 
necessarily have had a very -short time, be- 
cause the date fixed was*the 2lst of 
January. Ifhe had been present he would 
only have had four days, and this time 
must have been shortened by whatever 
time elapsed before his return. When the 
case was called on the 21st of January the 
defendant was absent. The service was 
pronounced good, and an ea parte decree 
was passed for a large sum of money, nearly 
Rs. 9,000. On the 3rd of February the de- 
fendant put an application to have the 
ex parte decree set aside. He said that he 
had learned about the suit on the 31st of 
January, and he supported his application 
with an affidavit. It was taken up on the 
7th of March. The record of that day is 
brief. 

“Applicant in person with B. Anukul 
Hazra, Pleader. O..P. No. 1 in person. Pt. 
Parasnath Pleader for all the opposite par- 
ties. Opposite Parties’ Pleader presses for 
his costs only. 

Orper—I shall restore the suit con- 
ditionally on payment of Rs. 50 Pleader's 
costs to the opposite parties, Case adjourn- 
ed till 14th March 1925.” 

This was not a proper order. It wasthe 
duty of the learned Subordinate Judge 
to come to a finding whether the facts set 
forth in the petition, supported by the 
affidavit, were true or false. There seems 
every reason to suppose that they were 
true. There was an affidavit. Asa matter 
of fact the original service was not good, 
although it had been pronounced to be 
good. There was no evidence to the con- 
trary. There were no materials on which 
the learned Subordinate Judge could come 
to a conclusion that the statements were 
false. If the statements were true there 
was noreason why the defendant should 
pay the plaintiff's costs.. The reason why 
he was not present was because he had not 
been served But insufficient service was 
the fault either of the plaintiff or of the 
Court. It could not be the fault of the de- 
fendant. On the 14th of March the defend- 
ant had not paid the fifty. rupees. He 
made an application that he should not be 
asked to pay it at present, but it shoud be 
added to the opposite parties’ costs when 


(1) 24 A. 802; A. W. N. (1902) 68. 


146 = 
«thé original suit. was decided. The Court 
< then- refused to set aside the ex parte order 
“on the ground that the terms imposed had 
. not- been carried out.. The case resembles 
`- Manni Lal v, Shoe Baran (2). 

{allow the appeal, set aside the order 
-refusing to restore the suit. I think the 
‘best course is to set aside the ex parte 
‘decree, and all proceedings subsequent to 
it, and direct that the suit be restored to 
the register of pending suits and decided 
‘according to law. I make no order as to 
‘costs. 

8. D. Appeal allowed. 


(2) 78 Ind. Cas. 157; 27 O. 0, 103; 10 O. & AIL. R. 
186; 11 O. L. J. 412; (1924) A.I. R. (0) 389. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DROREB No, 18g 
oF 1923. 

March 26, 1925. 
Present:—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Cuming. 

INDRA NARAYAN GHOSE AND 
ANOTHER-—DEFENDANTS— APPELLANTS 


versus 
TARINI PROSAD GUIN— 


PLAINTIFF—RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), e. 167—Mort- 
gage of holding—Mortgage decree—Sale of holding- - 
frent-decree, sale in execution of—Mortgage, whether 
seinen ance—Title of auction-purchaser at rent 
sale. 

Defendants obtained: a mortgage-decree against a 
holding and in execution of the decreq themselves 

| purchased the holding. Ata sale held in execution of 
a rent-decree, the holding was subsequently purchased 
by the plaintiff. Plaintiff thereafter brought a suit to 
recover possession of the holding from the defend- 


iel, (1) tbat the mortgage in favour of the defend- 
ants was extinguished when the defendants obtained 
& mortgage-decree and that by purchasing the hold- 
ing in execution of their decree the defendants had 
become the owners of the holding and could not 
set up their mortgage as an encumbrance within the 
meaning of s. 167 of the Bengal Tenancy Act į 

(2) that the plaintif was, therefore, entitled to ob- 
tain possession of the holding as against the defend- 
ants. 

Appeal against adecree of the District 
Judge, Murshidabad, dated the 28th of 


‘August 1922, reversing that of the Munsif, 


Second Court at Kandi, dated the 20th of . 


August 1921, 
Babus Baranasibashi Mukerjee and Gopen- 
dra Krishna Banerjee, for the Appellants, 
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Mr. Sarbadhicart and Babu Nripendra 
Chandra Dass, for. the Respondent. 
JUDGMENT. 

Greaves, J.—This is an appeal by the 
defendants Nos. | and 2 against a decision 
of the District Judge of “Murshidabad re- 
versing a decision of the Munsif of Kandi. 
The suit out of which the appeal arises 
was brought by the plaintiff -to recover 
possession of certain property on . declara- 
tion of his title thereto. The plaintiffs 
title was based on a purchase at. a rent 
sale on the 21st May 1918. The defence 
ofthe defendants was that they had pur- 
chased the property on the 17th September 
1913 in execution of a mortgage-decree in 
respect of which they were decree-holders 
and they alleged that as their mortgage 
had not been annuled under s. 167 of the 
Bengal Tenancy Act, the plaintiff could not 
recover his possession of the premises. 
The first Court dismissed the prayer for 
khas possession but declared that the plaint- 
iff was entitled to get rent from the defend- 


‘ants in respect of the property. The second 


Court decreed the plaintiff's claim for khas 
possession holding that there was no encum- 
brance on the property. 

Now it is urged before us that under the 
circumstances the mortgage is an encum- 
brance on the property and that consequent- 


-ly the decree of the lower Appellate Court 


giving khas possession is incorrect; and 
reliance is placed by the appellants on the 
decision in the case. of Sukhi v. Ghulam 
Safdar Khan (1) and on a decision of this 
Court in the case of Sital Chandra Majhi 
v. Parbati Charan Chakrabarti (2).. The 
respondent, on the other hand, relied on the 
decision in the case of Bhawani Kumar v. 
Mathura Prasad Singh (3) (a decision of 
the Judicial Committee) and: also on a 
decision of this Court in the case of Sabjan 
Mandal v. Haripada Saha (4). The appel- 
lants distinguished the case in Bhawani 


‘Kumar v. Mathura Prasad Singh (3) on the . 


ground .that that was decided whilst the 
provisions of s. 89 of the Transfer of Pro- 


(1) 65 Ind. Cas. 151; 43 A. 469; (1921) M. W: N. 445; 
14 L. W. 162; 26 0. W. N. 279; 42 M. L. J. 15; 30 M, L. 
T. 175: 24 Bom. L. R. 590; (1922) a. L R. (P. C.) 11; 48 
I. A. 465 (P. C). 
oh $ Ind. Cas? 841; 35 O. L. J. 1; (4922) A. L R. 

) 

(3) 16 Ind. Cas. 210; 40 ©. 89; 16 C. W. N. 985; 23 
M. L. J. 311; 12 M. L. T. 352; (1919 M. W. N. 244; < 
14 Bom. L'R. 1046; 160. L. J. 606; 39I. A. 228 


(P. C.). 
14 66 Ind. Cas. 108; 4 25 Q. W, N. 424. 
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perty Act were stillin force. The concluding 
words of ‘that section are that upon the 
happening of the events therein set out 
the defendants’ right to redeem and the 
security shall both be extinguished and the 
appellants say that by reason of the repeal 
of that’ section and- the omission of the 
concluding words of s, 89 in the provisions 
of O.. XXXIV, r.5 of the C. P.. ©. which 
had re-placed s. 89 of the Transfer -of Pro- 


perty - Act, the decision in Bhawani Kumar 


v. Mathura Prasad Singh (3) cannot be 
relied on. It is necessary, therefore, to 
exaniine’ these cases in order to see if the 
‘contention of the appellants is correct. In 
-Bhawani Kumar v. Mathura Parsad Singh 
49), the mortgagee had obtained a decree on 
‘a mortgage-bond on the 3lst May 1899, 
which decree was made absolute on the 19th 
December 1899. The decree was executed 
by the mortgagee on the19th March 1900 
and he himself purchased the property, the 
‘sale having been confirmed on the 23rd April 
1900. Meantime on the 29th March 1910, 
there was default. in payment of Govern- 
ment revenue and on the 6th of June 1440, 
theywhole share was sold and purchased 
in the name of the second défendant in the 
„Buit by the third defendant. A sale certi- 
|. ficate was obtained on the 3rd July 1901 
and’ possession was delivered on the 5th 
July 1901. The Judicial Committee in that 
case held that the sale in execution of the 
mortgage-decree took effect from the actual 
date of the sale and not from its confirma- 
tion and that the mortgagee;.who had pur- 
chased on the 19th March 1900 became .by 
virtue of his purchase the proprietorof the es- 
tate sold and not merely a purchaser of such 
right, title and interest in it as a purchaser 
might have had and their Lordships, there- 
fore, decided that at the time of the revenue 
-sale there -was no encumbrance on- the 
property because by virtue of the purchase 
by the mortgagee at the sale in execution of 
the mortgage-decree the mortgagee became 
the owner of the property and his mortgage 
-was merged in. his higher right as a 
purchaser. That decision was based on the 
‘general law and not on any special pro- 
‘visions occurring either in the Transfer of 
‘Property: Act or in any other Act. As I 
have already stated that cage was followed 
by this Court in Sabjan Mandal v. Haripada 
Saha (4). Mr. Justice Chatterjee in deliver- 
ting the. judgment of the Court refers to 
fhis case in Bhawani Kumar v. Mathura 
Prasad Singh (3) and: says that by virtue 


. 
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of the purchase the mortgagee became the - 
owner of the property and could not main- 
tain as against himself or as against third 
parties not connected with the mortgage 
transactions, the position that his mortgage 
‘still remained an encumbrance thereon. 
The law that was applied in that case was 
the law as laid down in O. XXXIV, r. 5 of 
the C. P. C., which, as I have already stafed, 
does not contain the words that appear at 
the end of s. 89, of the Transfer of Property 
Act. Now the case in Sukhi v. Ghulam 
Safdar Khan (1) was a case between mort- 
gagees, There the puisne encumbrancer 
had not been made a party to the mort- 
gage suit and he accordingly claimed to 
redeem the property having regard to his 
rights asa puisne encumbrancer and it was 
decided in that case that having regard to 
the fact that the words which appear at 
the end of s. 89 are not contained in 
O. XXXIV, r. 5,-if was open to the prior 
mortgagee to set up as against the puisne 
encumbrancer his mortgage despite the fact 
of his purchase in execution of the mort- 
gage-decree. Mr. Justice Mukerjee in the 
ease reported as Sital Chandra Majhi v. 
Parbati Charan Chakrabarti (2) refers to 
this decision and states that the conclusion 
at which he had arrived to which I shall 


-refer presently did not militate against the 


decision in Bhawani Kumar v. Mathura 


‘Prasad Singh (3) which was applied in the 
‘case reported as Sabjan Mandal v. Haripada 


Saha (4). Wedo not think, therefore, that 
it can be suggested that he thinks that 
those two cases are no longer the -law 
having regard to the change which had 
occurred by reason of the concluding words 
of s. 89 of the Transfer of Property Act not 
having been imported into the provisions 


‘of O. XXXIV, r. 5. The point which arose 


for decision in the case before Mr. Justice 
Mukerjee was whether the purchase by 3 
landlord at a rent sale does or does not 
ipso facto cancel the mortgage on the pro- 
perty. In that case the purchase by the 
landlord at a rent sale was prior to the 
decree obtained by the mortgage, and Mr, . 
Justice Mukerjee there decides that the 
mere fact that the landlord had purchased 
in execution of a rent-decree while the 
mortgage was still subsisting could not be 
held by itself to annul the encumbrance. 
It will be notified that in that case at the 
time the landlord purchased. the mortgage 
was a mortgage merely and that there had 
been no decree in respect thereof. Con- 
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sequently in that case, when the landlord 
purchased, the mortgage was a subsisting 
encumbrance and if the landlord desired to 
annul it, he could only do so by proper 
proceedings under s. 167 of the Bengal 
Tenancy Act.’ It is true that Mr. Justice 
Mukerjee does refer to the change in law 
by reason of the omission of the conclud- 
ing words of s. 89 from the provisions of 
O. XXXIV, r. 5. But as I have already 
stated he expressly says that the decision 
in Bhawani Kumar v. Mathura Prasad 
Singh (3) still stands and he does not 
dissent from Mr. Justice Ohatterjee's judg- 
ment in Sabjan Mandal v. Haripada Saha 
(4) and he decided the case on the facts 
that had happened in the particular case 
that was before him. Now there is no doubt 
that the point is not an easy one for it may 
well be said, as has been urged before us, 
that if the mortgage even after the purchase 
by the mortgagee in execution of a mortgage- 
decree, can be set up as a shield as has been 
decided in Sukhi v. Ghulam Safdar Khan 
(1) it is equally open to the mortgagee 
to set it up asa defence against the land- 
lord who has purchased ata sale in execu- 
tion of a rent decree and we think that 
there is good deal to be said for this point 
of view. But nevertheless I think, that the 
decision in Sukhi v. Ghulam Safdar Khan 
(1) must not be taken as conflicting in any 
way with the decision in Bhawani Kumar 
v. Mathura Prasad Singh (3) which was 
decided on general principles but merely 
as laying down that as between mortgagees 
it is open to the prior mortgagee even 
after he has purchased the property in 
execution of his mortgage-decree to set up 
his mortgage as a shield against any claim 
by a puisne encumbrancer whose rights 
have not been affected by reason of his 
not being included as a partyin the mort- 
gage suit and, therefore, thinking that the 
decision in Bhawani Kumar v. Mathura 
Prasad Singh (3) has been unaffected by the 
decision in Sukhi v. Ghulam Safdar Khan 
(1), we think that the decision of the lower 
Appellate Court was right and this appeal 
must fail. 

The appeal is, accordingly, dismissed and 
with costs, f 

Cuming, J.—I agree. 

Z. K. Appeal dismissed. 
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MADRAS HIGH COURT. 
Crviz Revision Petition No. 1136 
oF 1923. . 
April 23, 1925. 
Present:—Mr. Justice Odgers, 
RAJA VELUGOTI Sri GOVINDA 
KRISHNA YACHENDRA BAHADUR 
VARU— PLAINTIFF—PETITIONER 


versus 
MUDUMI SRINIVASA RAMACHARLU 
MINOR BY GUARDIAN M. VENKATA- 
RAGHAVAOHARLU AND OTHERS— 
Derenpants Nos. 1, 2 anp 4 TO 8 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I, r. 8~ 
Multifariouness. 

A suit bya plaintiff under s. 13 of the Survey and 
Boundaries Act of 1897 to set aside an order of the 
Survey Officer that certain. plots of land in the 
possession of the various defendants are not within 
the boundaries of the plaintiff's village is not bad for 
multifariousness. 


Petition, under s.115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Chittoor, dated the 21st November 1923, in 
O. S. No. 32 of 1922. 

Mr. A. Krishnaswami Iyer, for the Peti- 
tioner. 

JUDGMENT.—The suit is filed 
against decisions of the Head Surveyor 
and Assistant Director of Survey under s. 
13 of the Survey and Boundaries Act, 
1897. The Survey Authorities decided that 
certain plots of lands were not as. alleged 
by the plaintiff within the boundaries of 
the village of Inagaloor of which he is the 
proprietor. The Subordinate Judge has 
found the suit bad for multifariousness and 
put plaintiff to his election on the ground ' 
that the disputes are not connected with 
each other. He also speaks of encroach- 
ments but I am unable to see any reference 
to such in the plaint. Now under the: 
old Code it was held in Dorasamy Pillai 
v. Muthusamy Mooppan (1) that a suit might 
be brought against a number of purchasers 
of different items of land distrained and sold 
under the Rent Recovery Act as the cause | 
of action, viz., the wrongful sale, was 
the same against all the defendants, So 
here, in my opinion, it is the decision of 
the Survey Authorities and it should be 
remarked that all the objections seem to 
have been dealt within a single order both | 
by the Head Surveyor and by the Assist- 
ant Director, that are common cause of 


(1) 27 M. 94; 13 M. L. J. 479, 
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action. The sole question in the case is 
whether plots in the possession of each 
defendant are or are not included in the 
village of Inagaloor and I think a right 
of relief in respect of the same act or 
series of acts (viz., the decisions referred 
to above) exists against them severally 


under O. I, r. 3,0. P, O. If separate suits, 


were brought the common question of fact 
would be whether the plots should be 
included in the village of Inagaloor. The 
respondents do not appear. ‘I'he Subordi- 
nate Judge was wrong. His order must 
be set aside and the trial of the suit pro- 
ceeded with. 
VN. V. 

S. D. 


Order reversed. 


ALLAHABAD HIGH COURT. 
First Cryin AFPEAL No. 88 oF 1924. 
June 8, 1925, 

Present :—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 

BRIJ RAJ AND oTaers—PLAINTIFFS— 
APPELLANTS 
VETSUS 
RAM SARUP AND oTHers—DEFENDANTS 
RESPONDENTS. 

Minor—Guardian ad litem —Gross negligence, test of 
~Negligence, meaning of—-Due care, standard of. 

A minor has a remedy either by application for 
review of judgment or by separate suit when either 
“gross” laches or fraud or collusion is found in the 
next friend or the guardian ad litem, but the 
negligence or laches of the guardian which entitles 
the minor to avoid the decree must be of a gross 
character. The test is whether or not there has been 
a culpable negligence of the interests of the minor. 
Has there been in the conduct of the suit any act or 
omission on the part of the nextfriend or the 
guardian ad litem, which in the result has wrought 
prejudice to the minor's interests? That is what is 
meant by the expression “gross” negligence or laches 
when used in this context. [p. 752, col. 2; p. 753, col. 2; 
p. 754, col. 1.) 

Case-law discussed. 

Negligence is the breach of a legal .duty to take 
care and unless it is known what -that duty is ina 
particular case it is not possible to predicate whether 
there has beM& negligence or not. |p. 753, col. LJ _ 

The standard of due care in all cases in which a 
duty to take care exists isthe care which would be 
taken in the same circumStances by an ordinary 
careful man. The test is the conduct of the average 
man in like circumstances, with likeeknowledge and 
means of knowledge and the amount of care will be 
different in different cases. [ibid4 

First appeal from a decree of the Sub- 
ordinate Judge, Budaun, dated the 22nd 
November 1923. 
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Sir Dr. Tej Bahadur Sapru, Dr. N. C. 
Vaish and Mr. Harnandan Prasad, for the 
Appellants. - . 

Mr. S. A. Haidar, for the Respondents. 

JUDGMENT. —This litigation has its 
origin in a deed of sale executed on the 
30th of September 1914 by one Sita Ram 
and his mother Musammat Parbati in 
favour of Haji Muhammad Ghafoor Bakhsh, 
by which the executants purported to con- 
vey certain shares in Kasba Ujhani and 
Mauza Mahona for asum of Rs. 13,110 in 
order to satisfy certain debts and to meet 
personal expenses. It was represented in 
the document that the houses in which the 
vendors were living had been adver- 
tised for sale and had to be saved. It was 
stated moreover in the deed that Sita Ram 
was the only heir of Musammat Parbati and 
that he and she were competent to sell 
the property. Sita Ram further stated that 
he had anonly son, Deo Dat, who had 
given his consent'to the sale. This wasa, 
false statement forit appears that he had 
no less than eight’ sons. 

In the deed of sale the details of consider- 
ation are set out. It appears that there 
were a number of debts owing which the 
vendee undertook to pay, and amongst these 
was a decretal debt for Rs. 1,750 owing to 


“one Kanhaiya Lal. 


Ghafoor Bakhsh had some trouble in 
obtaining mutation on the basis of this 
document. It appears that the other sons 
of Sita Ram intervened and made trouble 
and all this resulted in criminal proceed- 
ings taken both by Ghafoor Bakhsh and by 
the sons ofSita Ram. Eventually in the 
early part of March 1915 (about 15th March) 
Ghafoor Baksh got possession and muta- 
tion. e ` : 

On the 30th September 1915 one Shankar ` 
Prasad filed a suit to pre-empt this sale, 
One of the defendants to this suit was 
Ghafoor Bakhsh and another was his wife 
Musammat Rashida Khatun. The reason 
why this lady was impleaded was that after 
the sale of the 30th of September 1914 and 
before the suit for pre-emption was brought 
she, had purchased in execution of a decree 
a sHare of the Mahona property which 
had already been sold to her husband. We 
have already mentioned that there was a 
decree in favour of one Kanhaiya Lal for 
Rs. 1,750. It seerns that after the execution 
of the sale-deed in his favour Ghafoor Bakhsh 
failed to pay off this debt and Kanhaiya 
Lal took out execution and brought the 
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property which had been mortgaged to 
him to sale, It was purchased on the 21st 
January 1915 by Rashida Khatun for 
Rs. 792 and the sale was confirmed on the 
18th of March 1915. 

The pre-emption suit brought by Shan- 
kar Prasad wasdecreed on a compromise on 
the 3rd of January 1916. Under this decree 
Shankar Prasad’ was directed to pay 
Rs. 3,074-7-0 to Ghafoor Bakhsh and his wife; 
this sum representing all the consideration 
which had actually passed from these pur- 
chasers and including the Rs. 792 which 
Rashida Khatun had paid for the property 
in the execution sale. 

“We now come tothe 31st October 1917 
on which date there was filed a suit brought 
by five sons of Sita Ram for the -purpose 
of recovering the property. This suit was 
Suit No. 185o0f 1917. Shankar Prasad the 
pre-emptor died just after this suit was 
filed and his sons and grand sons were 
made defendants in his place. One of these 
sons was Bansidhar and two of Bansidhar’s 
sons were Brij Lal and Lallu who were both 
minors and for purposes of the suit Bansi- 
dhar was appointed their. guardian ad 
litem. , 

The sons of Sita Ram who were the 
plaintiffs alleged that the property sold on 
the 30th September 1914 was joint ances- 
tral family property; that Sita Ram had 
no right to sell and that there was no legal 
necessity for the sale. The -sons and 
grandsons of Shankar Prasad contested the 
‘claim on a variety of grounds. The case 
was fought out toa finish in the Court of 
the Subordinate Judge of Badaun who 
held that legal necessity had been proved 
to some extent. The result was that he gave 
a decree by which the defendants were to 
he entitled to retain possession of the pro- 
perty if they paid Rs. 2,094 into Court 
för payment to the plaintiffs. If they failed 
to do so then the plaintiffs were to be 
entitled to recover possession from the de- 
fendants on payment into Court ofa sum 
Rs. 7,845-8-0. 

The plaintiffs appealed against this decree 
to this Court (F. A. No. 161 of 1919) and 
‘the defendants filed cross-objections. The 
hearing of the appeal occupied a consider- 
able time: and it was found necessary to 
call for a finding on an issue which had 
not been tried out by the Subordinate 
‘Judge, namely, whether the property in 
dispute or any part of it was joint ances- 
‘tral family property. ; 
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After reċeipt-of the finding this Court 
decided that out of the item of Ujhani pro- 
perty sold on the 30th September 1914 a 4- 
biswansi odd share was the separate pro- 
perty of Sita Ram having come to him by 
collateral inheritance and which he 
was, therefore, competent to sell without any 
interference on the partof his sons and 
grandsons. : i 

The result was that this Court varied the 


decree of the Trial Court. It dismissed 
the claim ofthe plaintiffs with-respect to 


the 4-biswansi share just mentioned and . . 


for the rest declared that the plaintiffs 
could get possession on payment into Court 
within four months of Rs, 3,189-8-0, that 
being the sum in respect of which legal 
i a held to have been establish- 
ed. 

It appears from the High Court judg- . 
ment that another plea was raised on behalf 
of: the defendants-respondents at the stage 
of appeal with reference to the. share in 
Mauza Mahona which, as we have said 
above, was purchased in execution of 
Kanhaiya Lal's decree.by Rashida Khatun 
on the 2Iist January 1915. It was pointed 
out that Kanhaiya Lal's decree for Rs. 1,750 
had been obtained-against Sita Ram and 
his sons and grandsons,: The decree was 
a decree for sale on amortgage and a 
copy of it wasonthe record bearing date 
lst of September 1913. It was urged there- 
fore that as this decree bound Sita Ram 
and his family and as the property had been 
sold in exeeution and had passed:out of the 
family Sita Ram’s sons could not recover 
it. This Court held that this claim might 
have been a good one had it been raised at 
the proper time, namely, by a plea in the . 
written statement and had’ the plaintiffs 
been given notice of the plea. As this, 
however, had not been done this Court re- 
fused to go into the matteratthe stage of 
the appeal, o ` 

Taking the hint from the observation of 
the Court in its judgment in F. A. No. 
161 of 1919 the present suit (Suit No. 40 
of 1923) was launched by Brij Lal and 
Lallu sons of Bansidhar who were parties 
to the earlier litigation and by .another 
minor son of Bansidhar who was notin exist- 
ence when tht earlier suit was brought. 


The object of “this suit is to. ‘obtain -a 
declaration that the decree in the ‘previous 
Suit No. 185 of 1917 is not binding on the 
plaintiffs, andin the plaint as filed that 


(90 1. Ó. 1925) 
telief was 
grounds :— : 

It was alleged in para. 5 of the plaint 
that in the earlier suit the defendants 
second party (which includes Bansidhar the 
father of the present plaintifs) “did not 
take necessary and legal objection with 
regard to the property sold by auction nor 
did they produce any evidence in respect 
thereof”. This plea relates to the share in 
Mahona which was purchased by Rashida 
Khatun in execution of Kanhaiya Lal's 
decree. 

In para 6 of the plaint it was alleged 
that the defendants second party (in- 
cluding Bansidhar) acting in collusion with 
the defendants first party (the sons and 
grandsons of Sita Ram) “did not produce 
evidence in support of legal and family 
necessity although they were called upon 
to do so nor did they prove the necessity for 
the antecedent debts nor did they take any 
proceeding to safeguard the interests of the 
plaintiffs”. ; 

In para. 7 it was pleaded that owing 
to the negligence and dishonesty of the de- 
fendants second party Suit No. 185 of 1917 
was ultimately decided against the plaintiffs 
whowere deprived ‘of all the property ex- 
cept the 4 biswanst odd sharein Ujhani. 

In the 8th paragraph of the plaint it was 
set out that by reason of the negligence of 
‘the defendants second party and their dis- 
honesty and collusion with the defendants 
first party in the earlier suit the decree 
was not binding. The suit was contested 
by the defendants first party, that is to say, 
the representatives of Sita Ram who denied 
all the allegations of negligence and col- 
lusion and pleaded that the present suit 
was collusive. No written defence was filed 
on behalf of the defendants second party, 
that is to say, the sons and grandsons of 
Shankar Prasad including Bansidhar. l 

The written statement filed by the first 
set of defendants was put in on the 9th 
of May 1923. On the 24th July 1923 the 
Subordinate Judge of his own motion ex- 
amined a person named Ajudhia Prasad 
or Ajudhia Saran who was the pairokar of 
the plaintiffs, and later on, that is to say 
on the 18th September 1923, he examined 
one of the defendants second party, Pandit 
Ajudhia Prasad, who is an uncle of the 
- - plaintiffs. Whyhe examined Pandit Ajudhia 
Prasad is not apparent for this man did not 
represent the plaintiffs in the earlier suit. 
As we have said they were represented by 


sought on the following 


. 


BAIT RAJ V. RAM SARDE, 


751° 


their own father Bansidhar who is alive 
and isa party to the present proceedings: 

After these two persons had been ex- 
amined the plaintiffs on the 2nd of October 
1923 applied for amendment of the plaint. 
They asked that the allegations of collusion 


“and dishonesty made againstethe defend- 


ants second party might be struck out of 
the plaint afid asked for the addition of 
a fresh paragraph, para. 8a, in which 
it was alleged that there had been dis- 
honesty on the part of a certain karinda, 
Narain Das, who had been employed by the 
defendants second party. 

On the 4th Octeber the SubordinateJudge 
disposed of this application. He allowed 
the allegations of dishonesty and collusion 
to be struck out from the plaint but he 
refused to allow the addition of a new para- 
graph to the plaint, viz, para, 8a, though 
strangely enough inspite of this order 
the addition to the plaint was made and 
initialled by the Subordinate Judge. 

Without calling for any other evidence 
on the issue of negligence which he had 
already framed the Subordinate Judge dis- 
missed the suit on the 2nd of November 
1923 on the finding that there had been no 
such negligence in the conduct of the. 
earlier suit-on behalf of the plaintiffs as 
would justify a declaration that a decree 
was not binding on them. 

We have now this appeal before us in 
which the judgment of the Subordinate 
Judge is attacked on various grounds. We 
do not, in view of the order we are about 
to pass, propose to discuss at any length . 
at the present moment all the pleas which 
are set out in the memorandum of appeal. 
We do not approve of the method by which 
the Subordinate Judge has disposed of 
the case. Having framed an issue regarding 
the question of negligence he proceeded to 
dispose of it on the evidence of two wit- - 
nesses of his own choosing and that, in 
our opinion, was not a proper thing to 
do. It was open to him, of course, to de- 
cide upon the allegations in the plaint that - 
the negligence which was assigned could 
not constitute a cause of action for the 
suit but thatis not the course which has 
been followed, We find it necessary, there- 
fore, to remit issues which will be decid- 
ed after giving both sides opportunity to 
produce evidence, but before we proceed 
to do sowe think it expedient to make 
certain observations concerning the ques 
tions which arise for disposal. 
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We would say in the first place, that the 
complaint laid in the 5th ground of the 
memorandum of appeal to the effect that 
the Subordinate Judge should have allow- 
ed amendment of the plaint as asked for 
by the plaintifis is not well-founded. On 
the contrary we. hold that the Subordinate 
Judge's order at pages 1l and 12 of the 
record passed upon the application for 
amendment was a perfectly proper order. 
The only fault we:have to find with the 
Subordinate Judge’s procedure is that in 
spite of this order he allowed the whole of 
para, 8a to be added to the plaint. This 
was probably the result of inadvertance. 
At any rate, this para. 8a has no business 
to be in the plaint and must be expunged 
from the pleadings to the extent the amend- 
ment was disallowed. 
` In the next place, we have to observe 
that the allegations of the negligence 
which constitutes the cause of action are 
directed against the defendants second 
party consisting of three persons, Pandit 
Ajudhia Prasad, Pandit Bansidhar and 
Kishan Swarup. We have no concern in 
this case with any negligence or alleged 
negligence on the part of Ajudhia Prasad or 
Kishan Swarup. They owed no duty what- 
ever to the present plaintiffs in connection 
with the previous suit. The only person 
whose negligence can be pleaded in this 
suit is Bansidhar who was the guardian 
ad*litem of two of the plaintiffs who were 
inrpleaded in Suit No. 185 of 1917 as minor 
defendants (we have explained that the 
third plaintiff in the present, suit was not 
born at the time when the earlier suit was 
brought). And so it follows that what has 
to be investigated in this suit is the negli- 
gente, if any, of Bansidhar. é 

Coming now to the law which has to be 
applied we have no doubt thatit is well- 
‘ settled that in certain circumstances a 
minor can claim to avoid a decree passed 
against him in a.suit in which he was 
represented by a guardian ad litem. The 
general rule on this subject derived from 
the authorities is thus stated in Halsbury’s 
a of England, Vol. 17, page 138, para. 

pee infant plaintiff is as much bound 
as an adult by a judgment or order in the 
cause even though there may have been 
irregularities in the conduct of it unless 
there has been fraud or gross negligence on 
the part of his next friend”. 

For a statement of the law as applied in 
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India we may refer to the case reported as 
Lalla Sheo Churn Lalv. Ramnandan (1). In 
that judgment various authorities are cited. 
A reference is made to Macpherson on 
Infants, page 3386, which reads as follows:— 

“An infant plaintiff though thus favour- 
ed in the course .of the suit is as much 
bound by a decree and by all the proceed- 
ings in a cause as a person of full age and 
cannot, nor can his representatives, open 
the proceedings unless upon new matter 
or on the ground of gross laches or of fraud 
and collusion which will annul the. pro-- 
ceedings of.the Courts of Justice as much 
as any other transactions”. 

Reference is also made to Simpson on the 
Law of Infants, 1st Edition, p. 475 (1). In 
this the law is stated as follows:— 

“A decree may also be impeached where 
there has been gross negligence by the 
next friend in the conduct of the infant's 
case or new matter discovered since the 
date of the decree”, 

The judgment also refers to the case of 
In re Hoghton, Hoghton v. Fiddey (2). That 
was a case in which the Court found that 
the next friend of the minor had “grossly 
and inexcusably” -neglected his duty, and 
so it was held that the infant had aremedy 
and might on the ground of the neglect of 
duty by the next friend re-open the pro- 
ceedings. 

After referring to these English author- 
ities the Court observed that the same 
rule of law would be applied in India, 
namely, that the gross negligence of his 
next friend would entitle a minor to the 
avoidance of proceedings undertaken on his 
behalf, and by parity of reasoning the same 
rule would apply in the case of a minor 
defendant who had been represented in 
litigation by a guardian ad litem, 

The law was laid down in the same sense 
in Ram Sarup Lal v. Shah Latafat Hossein 
(3), where Gregory v. Molesworth (4) was 
cited to show that an infant has a remedy 
either by application for review of judg- 
ment or by separate suit when either gross 
laches or fraud or collusion is found in the 


-next friend. The result appears to he that 


the negligence or laches of the guardian 
which entitles the minor to avoid .the decree 
must be of a gross character. The word 


“ gross” id used.in all the cases to which 
(1) 22 0.8; 11 Ind. Dec. (x. s.) 7. 
ah (1874) 18 Eq. 573 at p. 576; 43 L. J.” Oh. 758; 22 


735. 
2 irin 3 Atk, 626; 26 E. R, 1160, 
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‘we have referred. It-has been argued be- 
fore us and on very good-authority that 
the expression “gross negligence” has no 
definite meaning and reference has been 
made to the dictum of Rolfe B, in Wilson 
v. Breit.(5) that he could see no difference 
between “uegligence” and “gross negli- 
gence” but that it was the same thing 
with the addition of a vituperative epithet. 

Then there is authority of Lord Denman 
in Hinton v. Dibbin (6) who says :— 

“It may well be doubted whether between 
‘gross negligence’ and negligence merely 
any intelligible distinction exists.” 

The truth is that no real definition of 
negligence ‘can be laid down without a 
conception of the measure of the duty pre- 
scribed in the circumstances of the parti- 
cular case under consideration. 

. Negligence is the breach ofa legal duty 
to take care and until we know what the 
duty is in the particular instance we are 
unable to predicate whether there has been 
negligence or not. The standard of due 
care in all cases in which a duty to take 
care existsis the care which would be taken 
in thesame circumstances by an ordinary 
careful man. The test is the conduct of 
the average man in like circumstances and 
with like knowledge and mears of know- 
ledge and obviously the amount of care will 
be different in different casesfor as observ- 
ed by a learned author (Salmond in his Law 
of Torts): 

“A reasonable man will not show the 
same anxious care when handling an 
umbrella as when handling a loaded gun.”. 
` The case we are dealing with here is that 
ofa person appointed as guardian ad litem 
to look after the interests of an infant de- 
fendant and the standard of duty is in 
this case that which would be followed by 
the man of ordinary prudence if he were 
called upon to act in like circumstances on 
behalf of himself and his own property. 
He must do as much to protect the interests 
of the minor as he would do to protect his 
own. 

No more precise definition of the duty of 
a guardian ad litem can be safely laid down. 
It is to be observed that it is not every 
act or omission of a guardian ad litem 
which may seem at first sight to constitute 
afalling away from this standdrd of duty 


5 e 
(5) (1843) 11M. & W. 113at p. 115; 12 L. J. Ex. 264; 
152 E. R.1737; 63 R. R. 528. 
(6) (1842) 209. B. 646 at p. 661; 2G. & D. 36; 11 L. Jy 
B. 113; 6 Jur. 601; 114 E, R. 253; 57 R, R. 754, 
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which can be seized upon for the purpose 
of founding a case of negligence. As 
was pointed out in the case of Baboo Lek- 
raj Roy v. Baboo Mahtab Chand (7) while 
it is undoubtedly the duty of guardians 
scrupulously to regard the interests of 
minors in dealing with their estates the 
interests of infants would sersously suffer 
ifa notion were to prevail thit guardians 
were bound for their own security to con- 
test all claims against an infants estate 
whether well or ill-founded. 

The application of this is that there is no . 
universal duty cast upon a guardian ad 
litem to defend a suit brought against a 
minor even ifthe suit be ill-founded. It 
may, in the particular circumstances of the 
case, be expedient in’ the interests of the 
minor to refrain from making any defence. 

And following this authority it was held 
in the case of Parmeswari Pershad Narayan 
Singh v. Shea Dutt Rat (8) that it is not 
every kind of negligence nor any amount 
of negligence which would render proceed- 
ings otherwise regular and proper liable to 
be opened. It must be such negligence as 
leads to the loss of a right which, if the 
suit had been conducted or resisted with 
due care, must have been successfully 
asserted, Itis not sufficient to show that 
the guardian ad litem absented himself; it 
must also be proved that there was an 
available good ground of defence which 
was not put forward owing to the default 
of the guardian ad litem to appear at the 
trial. Or, to put the matter differently the 
nature of the duty demanded from the 
guardian ad litem may vary according to, 
the nature of the case in which he is called 
upon to act. An omission to defend or to 
raise a particular plea or to call certain 
evidencé might, in the circumstances of a 
particular case, amount to negligence or to 
a breach of the duty which was owing by 
the guardian ad litem to the infant in that 
case. In different cireumstances such an 
omission might not amount to negligence, 
The thing to be regarded in each circum- 
stance is the interest of the minor. 

In short the test which the cases seem to 
lay down is whether or not there has been 
a culpable neglect of the interests of the 
minor. Has there been in the conduct of 
the suit any act or omission on the part of 


(7) 14 M. I A. 393 at p. 399; 17 W.R, 117; 10.B. L. 
R. 35; 2 Suth. P. O. J. 536; 3 Sar. P.O. J. 43; 20 E. R, 


833. 
(8) 6 O- T. 448, 
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the guardian ad litem which in the result 
has wrought prejudice to the minor's in- 
terests? That appears to be what is meant 
by the expression gross negligence or laches 
when used in this context. 

In the case with which we are dealing we 
are concerned with what was done or not 
done by Bagsidhar alone. He was the person 
responsible for the protection of the in- 
terests of his two minor sons who, like 
himself, were impleaded as defendants. In- 
cidentally it may beobserved that Bansidhar 
was not engaged merely in looking after 
the interests of the minors alone; his own 
interests in the same property were at 
stake and were capable of protection in the 
same way. 

The matter then to-be decided is whether 
with reference to the allegations contained 
in paras. 4 and 5 of the plaint as they 
stand, and to those contained in paras. 6, 
7 and 8 as now amended, Bansidhar was 
guilty of negligence in the sense laid down 
above. We think this question must be 
enquired into and an opportunity given to 
the plaintiffs, which has not hitherto been 
given them, of showing if they can, the 
negligence asserted. We, therefore, remit 
the following issues to the Court below for 
findings :— 

(1) With reference to the allegations con- 
tained in paras. 4 and 5 and the amended 
paras. 6,7 and 8 of the plaint was Bansi- 
dhar as guardian ad litem in Suit No, 185 
of 1917 guilty of negligence in the conduct 
of the suit on behalf of his minor sons ? 

(2) If so, has that negligence resulted in 
prejudice to the rights of the minors ? 

Both sides will be allowed to produce 
evidence on these issues and the findings 
will be returned to this Court within three 
months from this date, On receipt of. the 
findings the usual period of ten days wil] be 
allowed for objections, 
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MADRAS HIGH COURT. 
Sseconp Civin APPBAL No. 392 or 1922. 
February 4, 1925. 
Present:—Mr. Justice Odgers. 
APPA PAI AND oTHERS—DEFENDANTS 
APPELLANTS 
versus 
SOMU AND ANOTHER—PLAINTIFES— 

i RESPONDENTS. 
Transfer of Property Act (IV of 1882), se, 83, Shen 
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(90 I. 0. 1923) 
Mortgagor, deposit of money by—Son of mortgagee 
minor—Guardian ad litem, appointment of, whether 
necessary. 

Under ss. &3 and 84 of the Transfer of Property 
Act, where the mortgagee is a minor and unable to 
draw the mortgage-money out of Court, without 
security, it is necessary that a guardian ad litem 
should be appointed and unless such a guardian is 
appointed it cannot be said that the mortgagor has 
done all that is necessary for him to do to enable 
the mortgagee to draw the money. [p 753, col. 2.] 

Khunnu Malvy. Indarpal Singh, TL Ind. Cas. 278; 
45 A. 273; 21 A. L. J. 39; (1923) A. I. R.(A.) 183 and 
Krishna Aiyar v. Chakrapani, 29 Ind. Cas, 475, relied 
upon. 

Walian v. Banke Behari Pershad Singh, 30 C. 1021; 7 
C. W.N.774;5 Bom. L. R. 822; 30 I. A. 182; 8 Sar. P. 
C. J. 512 (P. C.), distinguished. : 

Second appeal against the decree of the 
District Court, South Kanara, in A, 8 
No. 55 of 1921, preferred against that of the 
Court of fhe District Munsif, Puttur, 
in O. S. No. 342 of 1920. 

Mr. K. Y. Adiga, for the Appellants. 

Mr. K. Sundara Rao, for the Respondents, 


JUDGMENT.—In this case, the plaint- 
iffs brought a suit to oblige the defendants 
to accept a mortgage amount which plaint- 
iffs deposited in Court under s. 83 of the 
Transfer of Property Act. There is no 
dispute as tothe amount. The defendants 
are the sons of the original mortgagee and 
consist of two brothers, a major and a 
minor respectively. The petition under s, 
83 was presented on the 17th March 1920 
and prayed “that the under-mentioned 
amount may be ordered to be paid to the 
counter-petitioners after obtaining security 
for the minor if necessary ete.” The first 
counter-petitioner filed a statement in 
answer to this petition on the 2lst of April 
1920 in which he stated that he was the 
ejaman of the family, that the petitioner 
had refused to pay the amount to him 
and had deposited it in Court and that 
the petitioner is not entitled io ask for ` 
security. He adds, “If the petitioner is 
willing to pay the said amount to me, I 
consent to receive the amount.” On this, 
the District Munsif ordered the petition to 
be recorded observing that the Vakil who 
appeared on behalf of the lst counter-peti- 
tioner had no authority toappear for the 
minor that the lst counter-petitioner 
refused to receive the amount by giving 
security, that he was the guardian (L pre- 
sume he means natural*guardian) of the 
2nd counter-petitioner and that the former 
was absent. The District Munsif held that 
it was not possible to order the payment; 
Hence the suit. 
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- The District Munsif in the suit held that 
the ist defendant by his conduct in not 
having entered the appearance of the 2nd 
defendant disabled the Court from order- 
ing the payment apart from the question 
of security. So he held that the tender in 
Ex. A was valid. The District Judge up- 
held the decision of the District Munsif. 
The plaintiffs’ explanation as detailed by 
the District Judge as to why they made 
the offer of payment conditional is that 
they believed the mortgage-money to have 
been the self-acquisition of the, father so 
that the two defendants would take equally 
as heirs and not as survivors. I cannot 
say that the explanation is very lucid and 
no attempt has been made to explain“it 
by the learned Vakils who are appearing 
before me. The question is entirely tech- 
nical and Mr. Yegnanarayana Adiga for 
the appellants contends that the tender is 
invalid because in fact the mortgagor has 
omitted certain formalities which are neces- 
sary under the provisions of the Transfer 
of Property Act and the ©. P. ©. before 
this canbe held to be a valid tender. The 
chief section we-are concerned with here 
iss. 84 which provides that interest shall 
cease from the date of the tender or as 
soon as the mortgagor or such other person 
as aforesaid has done all that has to be 
done by him to enable the mortgagee to 
take the amount out of Court. The objec- 
tion here is that it is for the mortgagor 
to carry out all the requirements of the 
law and not the mortgagee, so that in 
this case the mortgagor having joined in 
his petition, the minor defendant with the 
major ought to have seen that the minor 
was properly represented by the appoint- 
ment of a guardian in order that the 
Court might be able to order the money 
to ba paid. It must be remembered, it is 
not a case of a deposit to the credit of 
persons entitled to adefinite share in the 
‘mortgage-money but that these two per- 
‘sons were members of an undivided Hindu 
family. There seems to be a dearth of 
authorities for the proposition that has 
been advanced in Madras. But in Pandu- 
rang v. Mahadaji (1), a Bench of the Bombay 
High Court held in asimilar case that it 
was the duty of the mortgagor not only to 
apply for the appointmeny of a guardian 
ad litem but to see that one-was appointed, 
‘and that for the purpose of a tender under 
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the Transfer of Property Act, it is incum- 
bent on the mortgagor to procure the 
appointment of a guardian ad litem and 
that, until such appointment has: been: 
made, there is no one to whom under the 
Act the tender on behalf of the minor 
could be made. The same view seems to 
prevail in Allahabad. Sheo Saran Chau- 
dhri v. Ram Lagan Das (2) has been refer- ' 
red to on both sides. On behalf of the 
respondent here it is relied on as showing 
that, where a mortgage is in reality a 
mortgage taken by the head of a Hindu 
family, the mortgage-money being supplied 
‘from the joint family funds, it may well 
be held that an offer to pay the money due 
on such a mortgage to the managing mem- 
ber is a good atid valid tender, It is said 
in this case that there was such an offer, 
but the wording of the petition shows that 
it was not so. The amount was prayed 
to be paid to the ecounter-petitioners after 
obtaining security for the minor if neces- 
sary. A point might have been taken that 
this is a conditional tender. But- as I 
have come to my conclusion on other 
grounds it is unnecessary to definitely 
decide that this was a conditional: tender. 
Now in Khunnu Mal v, Indarpal Singh (3) 
it was held on a construction of ss. 83 and’ 
&4 that, where the mortgagee is a person 
who is unable to draw the money ont of 
Court, it is necessary that a guardian ad 
litem. should be appointed and, therefore, 
unless such a guardian was appointed it 
cannot be said that the mortgagor had 
done all that was necessary for him to 
enable the mortgagee to draw the money 
(cf. s. 103 of the Transfer of Propérty 
Actand ©. XXXIII, r. 6, of the C, P. C:), 
It has been held by a single Judge of 
this Court (Oldfield, J.), in a case reported 
in Krishna Atyar v. Chakrapani (4) that 
the next friend ofa minor plaintiff, even 
ifhe is the managing member of a joint 
Hindu family of which both are members, 
is not entitled to draw money from Court 
on behalf of the minor plaintiff without 
furnishing security. 

On. the other side I am referred to a cage 
of the Privy Council reported as Walian v. 
Banke Behari Pershad Singh (5) in which 

(2) 64 Ind. Oas. 413; 44 A. 64; 19 A. L. J. 832; 
(1922) A. I. R. (A) 355. 

(3) TLInd. Cas 278; 45 A. 273; 21 A. L. J. 39; (1923) 
A. LR. (AJ) 183. 

(4) 29 Ind. Cas. 475. 


(5) 30 0.1021; 7 C. W. N, 774; 5 Bom, L, R. 822; 30 
I. A. 182; 8 Sar. P, G. J. 512 (P, C). ‘ 
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their Lordships held that in the case before 
them the absence of aformal order appoint- 
ing the mother as guardian ad litem was only 
an irregularity and the irregularity could 
be cured. There it was uncertain whether 
there had been a formal order of appoint- 
ment as the appointment, if made, would 
have been made 14 years before the ques- 
tion arose, and’ the mother had appeared 
throughout the proceedings as guardian. 
It does not appear to me that the facts of 
that case in any way resemble those of 
this case, or can constitute an authority to 
bind me. 

I must, therefore, hold that the mortga- 
gor has not performedjwhat the law requires 
to be performed when a deposit is made 
under s. 83 of the Transfer of Property 
Act and that the lower Court was wrong 
in holding that he had. There was, there- 
Iure, in my opinion no valid tender under 
s. 83, and, therefore, there is in my view 
no question of interest on this mortgage. 

A question is raised as regards costs. 
The appellants here failed in both the 
lower Courts and had to pay the respond- 
ents their costs. My order as to costs in 
the lower Courts is that each party should 
bear their own. With regard to costs 
here, the appellants must have them. The 
appeal is, therefore, allowed with costs in 
this Court. 
V N.Y, 

Z, K. _ Appeal allowed. 


CALCUTTA BIGH COURT. 
` APPEAL FROM APPELLATE DECREE No, 1912 
oF 1922. 
March 20, 1925, 

Present :—Justice Sir William Ewart 
Greaves, Kr., and Mr. Justice Cuming. 
NABIN CHANDRA KAPALI— 
Derenpant No, J— APPELLANT 
versus 
GOUR MOHAN MISTIRI—PLAINTIFF AND 
oTHERS—Pro forma DEFENDANTs—~ 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11,0. XLI, 
r. 22—Res judicata—Rent suit-- Finding as to title 
~—Appeal—Admission of additional evidence without 
objection—Reasons, failure to record, effect of. 

One of the issues decided in a rent suit was whe- 
ther a certain portion of the land in dispute did or did 
not belong to acertain person. The same question 
arose between the same parties with regard to the 
asme lands in a subsequent suit: 


GOUR MOHAN MISTIRI. (90 I, O. 1995) 


Held, that the decision in the previous suit oper- 
ated as res judicata. [p. 757, col. 1.] 

Where a dccument is admitted in evidence by an 
Appellate Court without any objection by the opposite 
party and no prejudice is caused to the latter by the 
admission of the document, the document would not 
be rendéred inadmissible by the mere fact that the 
Appellate Court neglected to state its reasons for 
admitting it in evidence. [p. 757, col. 2.] 


Appeal against the decree of the Ad- 
ditional District Judge, Mymensingh, dated . 
the Ist December 1921, modifying that of 
the Munsif Third Court at Iswargunj, dated 
the 3lst May 1920. 

Babu Kalikinkar Chakravarti, for the 
Appellant. 

Babu Birendra Kumar De, for the Re- 
spondents. ' 


JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal arises the plaintiff sued for the 
recovery of produce rent of a certain parcel 
of Jand. The plea of the defendanis was 
that the land no doubt originally belenged 
to the plaintiff but that ‘by a partition be- 
tween the plaintiff and his co-sharers a 
portion of this land had fallen to a third 
party and that, therefore, he was not obliged 
to pay the whole rentclaimed. _ The Trial 
Court held that this question as to portion 
of the land being held by a third party was 
res judicata between the plaintiff and the 
defendants and decreed the plaintiff's suit 
in full. The defendants appealed to the 
District Court and that Court held that 
there was not sufficient material on the 
record to identify theland in the present 
suit with the land in former suit and he 
remanded the case for a re-trial. The Trial 
Court accepted the defence and decreed the 
suit in part. The plaintiff once more appeal- 
ed to the District Court. The District Court 
held that the question as to whether the 
portion of land for which rent was claimed 
belonged to a third party was res judicata 
between the parties to the suit and he, 
therefore, allowed the appeal holding that 
the defendants were tenants of the plaintiff 
in regard tothe whole land in suit. The 
effect of the finding is to decree the whole 
of the plaintiff's suit. The defendants have 
appealed to this Court, i 

A preliminary point has been raised that 
s. 153 of the Bengal Tenancy Act is a bar 
to an appeal to this Court. As the appeal 
fails on the merits it is unnecessary to 
decide this point. The appellants have 
raised three points in appeal. First of all, 
it is urged that the lower Appellate Cour} 


[80 I. 0; 1995]. 


was in error in holding that the defence was 
barred by the rule of res judicata. Secondly, 
it was urged that the first’ Court of Appeal 
having held that the plea of res judicata was 
not available to the plaintiff it was not open 
to the Court of Appeal when the case was 
taken up again on appeal to have entertain- 
‘ed this plea of res judicata ; and, lastly, it 
was urged that the lower Appellate Court 
erred in admitting in evidence certain 
additional evidence, namely, the plaint 
which has been marked Ex. (6) without 


‘giving its reasons for admitting it in evi- 


dence. 

With regard to the first contention the 
appellants rely on the case of Nilmadhub 
. Sarkar v. Brojo Nath Singha (1). The facts 
of that case, however, are different. Th is 
impossible to lay down any hard and fast 
rule as to whether a previous decision in a 
rent suit does or does not operate as res 
judicata, In the case, we have just referred 
to, the learned Judges remarked that the 
case might have been different if the Court 
had in the previous suit definitely deter- 
mined the area of the landin the defend- 
‘ants’ possession and the annual rent pay- 
able for the same, It might then be said 
that the determination was general and not 
limited to the particular years for which 
. the rent was claimed: Now in the present 
cass the point on which it is sought to 
establish ves judicata between the parties 
was whether a certain portion of the land 
did or did not belong toa third party. This 
point was decided in i the former suit and it 
cannot be said that this is a question which 
is limited to the particular year for which 
rent is claimed and, therefore, this case is 
distingnishable from the case relied upon 


by the learned Vakil for the appallants.’ 


We think that the judgment in thé former 
rent suit does operate: as res judicata be- 
tween the parties. The parties are the same, 
the area3 of the lands are the same and the 
defence is the same, namely, a third party 
- holding certain portion of the whole 
‘land. - 


The next point raised is that when the 
ease came up for ths first time in appeal 
ithe Appellate: Court held that the previous 
judgment could not operate as res judicata. 
“As a mutter of fact the Appellate Court in 
-that appeal did not decjde that point at 
all. What it did decide was that there was 
-not.suffitient material on the record to show 


(1) 21 C. 236; 10 Ind. Des. (x. s.) 789. > 
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whether or no the question was or was 
not res judicata and that being so, it can- 
not be said that it decided that it was res 
judicata and it was, therefore, open to the 
Judge when the case came up to him for the 


_ second time to decide that this question was 


res judicata between the parties. 

The last point raised by the*learned Vakil 
for the appellants is that the lower Appellate 
Court admitted certain additional evidence 
without giving any reason forit and without 
giving the parties an opportunity to argue it. 
It will appear from the order-sheet that this 
additional evidence which is the plaint in 
the former. rent suit was put in by the 
plaintiff on the 23th November. No doubt 
the cass had already been argued in part 
but the order-sheet shows that after this 
document was put in further argument 
was heard. The document was exhibited 
on the lst December. But it had been put 
in evidence on the 28th November during 
the course of the argument. The list 
shows that it was admitted without objec- 
tion. No doubt the learned Judge who 


admitted this document in evidence neglect- 


ed to state his reasons for admitting it. 
That, however, would not render the evi- 
dence inadmissible. It does not appear that 
the parties were in any way prejudiced, 
They dil not object at the tim2 of the 
admission of the evidence that they had,no 
opportunity to argus on it. All the points 
are, therefore, decidedagainst the appal- 
lants. 

The result is that this appeal fails and is 
dismissed with costs. 

Greaves, J.—I agree. 

Z. K. Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1385 
or 1922. 

June 24, 1925. 

Present:--Mr. Justice Adami and 
Mr. Justice Sen- 

Musimmat SHEO DANI KUE PPA 
——APPELLANT 
versus 
RAMJI UPADHYA AND OTHSR3— 

DEFENDANTS—RESPONDENTS, — 
Hindu Law—Will, construction a a in 
favour of female—"Malik", use of, effect of, 


ngg 
The word “malik” is nob aterm of art and does 


not, when used in a Will, necessarily define the 
quelity of the estate taken by a devises. [p. 758, col. 


A Hindu testator devised certain property in favour 
of a female stating that she would be “malik mokamil” 
thereof and then proceeded to state that at times of 


-real necessity she would beat liberty to mortgage - 


the property o,otherwise deal with the same and out 
.of the income and produce of the property to find 
means for her livelihood : 
Held, that the testator intended to confer on the 
devisee not an absolute estate but the estate of a 
- Hindu woman subject to a power of alienation only in 
. the event of legal necessity. [p. 759,-col. 1.] 


Appeal from a decision of the Subordinate 
„Judge, Saran, dated the 26th August 1922, 
‘yaversing that of the Munsif, Chapra, 
dated the 9th August 1921, 
Mr. Hareshwar Prasad Singh for Mr, 
Bhagwan Prasad, for the Appellant, 
Mr. Harnarain Prasad, for the Respond- 


„ents, 

k JUDGMENT. 

. Sen, J.—There is only one point in 
this appeal and that is whether upon a 
-proper construction of the last Will of one 
:Sheogopal Upadhya the property in dispute 
„passed to the plaintiff's mother Kishun 
_Kuer absolutely or only for life. 

It appears that Shedgopal had two sons 
both of whom predeceased him. Sheogopal 
,died leaving one Bacha Kuer the widow 
.of his son Anmaul Upadhaya and Kishun 
.Kuer the widow of his son Ratan Upadhaya. 
.In „his Will, Sheogopal provided that the 
property in question should .be enjoyed 
by Bacha Kuer so long as she might live, 
.and that Bacha Kuer should be able to 
maintain herself out of the property, but 
- that she would have.no power or right to 
make „any sort of transfer of the same; 
and on her death the property would come 
to the possession of 
Kuer. 

As regards the character of the enjoy- 
ment of Musammat Kishun Kuer provided 
for in the Will, there is a great deal of 
of dispute between the parties. The 
appellant before us contends that there 
‘are words of disposition which would clearly 
amount to conferring an absolute estate 
upon Kishun Kuer, “whereas the respon- 
pendent contends that there are certain 
terms in the Will which would clearly show 
that the intention of the testator was not 
to confer an absolute estate but only the 
interest of a limited owner. A great deal 
of stress is laid upon the use of the words 
“malik mokamil”. The learned Vakil for 
‘the appellant contends. that the very use 
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Musammat .Kishun | 


ties to find means 


[90 L 6. 1998) 

of the word malik shows that the estate that 
was purported to be granted to Kishun Kuer 
was an absolute estate and that once that 
absolute estate was conferred upon Kishun 
Kuer then the restrictions laid down in 
the later portions of the Will would be 
of no avail. Various rulings are cited in . 
support of this proposition, but the matter 
is now-beyond all doubt that the use of 


-the word malik does not necessarily imply 


that the estate conferred is an absolute 
estate. As observed by their ‘Lordships 
of the Judicial Committee in the case of 


` Bhaidas Shivdas v. Bai Gulab (1) the word 


malik is not a term of art, it does not 
necessarily define the quality’ of estate 
taken ; but in the context of the Will before - 
their Lordships in that case their Lordships 
thought that the estate conferred was an 
absolute estate. Therefore, the real ques- 
tion before us is as to whether, reading the 
context, the word malik mokamil in the 
present case indicates that an absolute 
estate was intended to be given to Kishun 
Kuer. I think it is clear that the testator 
did notintend to give an absolute estate. 
to Kishun Kuer for he observes that “it 
shall also be within the power of the said 
Kishun Kuer that at times of real necessity 
she will meet the same by mortgaging 
and giving in zurpeshgi portions of the 
lands ; further she will do what she likes 
and from the income and produce of the 
above she will afford her livelihood, per- 
form pilgrimages hear Khata Puran ete. 
ete. 

Now, if the testator -really “intended to 
grant an absolute estate it would be en- 


:tirely unnecessary for him to state that 


at times of real necessity the donee would 
be at liberty to mortgage the properties 
or otherwise deal with the same and out 
of the income and produce of the prorer- 
for her livelihood. . 
There is not a word’ in the Will to show 
that the testator ever contemplated that the 
corpus of the property would be alienated 
by Kishun Kuerin any way. 

The learned Vakil for the appellant ` 
points out that the words “she may do what 
she likes” indicate that the testator intended 
to give her absolute powers of -disposal 
over the praperty. That does not appear 
to me to be a cprrect construction of the 


(1) 65 Ind. Cas 974; 26 C. W. N. 129; 15 L. W. 412: 
cae 


“20 A. L. J. 289; 42 M. L. J 385; 49 I. A. 1; 35 0. 


314; 24 Bom, R. 551; 46 B. 153; (1922) A. I. R. (P.O) 
193 (P; G); 


aa} 
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words, for they must again be taken to- 
gether with the context and judging from 
the manner in which those expressions have 
been used, it seems to me that what the 
testator intended to say was that she would 
be at liberty to do what she chose with 
the income and produce of the property. 
At any rate,it does not appear that those 
words would confer upon the devisee the 
power to-deal with the corpus. In view 
of the fact that no absolute estate was 
conferred upon Kishun Kuer, the question 
does not rise as to whether there were in 
the later portions of the Will expressions 
repugnant-to an absolute estate which 
would, therefore, have to be declared to 
be invalid and of -no effect. Taking the 
instrument in its entirety, I am of opinion 
that what was really intended to be con- 
ferred upon Kishun Kuer was the estate 
of a Hindu woman subject to alienations 
only in the event of legal necessity. 


In the circumstances the appeal must. 


be dismissed with costs. 
Adami, J.—I agree, 
Z, K. Appeal dismissed. 





MADRAS HIGH COURT. 
CIvIL Reviston Perrrtons Nos. 115 anp 368 
or 1924, 

_ February 11, 1926. 
Present:—Sir Victor Murray Coutts Trotter, 
Kr, Chief Justice, Mr. Justice Phillips and 
Mr. Justice Kumaraswami Sastri. 

In ©. R. P. No. 115 or 1924. 

. S. GOPALA IYENGAR AND ANOTHER— 
PETITIONERS 
VETSUS 
M. K. MAHOMED IBRAHIM ROWTHER 
AND O1HERS—RESFONDENTS. 

In C. R. P. No. 368 or 1924. 

V, N. SESHA IYENGAR—PETIT.ONER 
Versus 
MAHALINGA PILLAI AND oranis— 

i RESPONDENTS. 

Madras District Municipalities, Act (V of 1920)— 
Rules for decision of election disputes, r. 12—Dis- 
qualified candidate elected—Obdjection petition—Next 
candidate, whether can be declared elected, 

Under r. 12 of the Rules for the decision of dis- 
putes as to the validity of an election under the 
Madras District Munieipalities Act, if the candidate 
obtaining the largest number of votes at an election 
is unseated on the ground that he ‘is interested ina 
Municipal contract and is, therefore, disqualified from 
sitting, the candidate obtaining the next largest 
mumbor of votes cannot be declared elected in the 
absence of an allegation and proof that the disqualifi- 
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cation under which the successful candidate ` is 
ultimately found to labour was known to the voters 
who cast their votes for him. |p. 759, col. 2.] 

Hobbs v. Morey, (1904) 1 K. B. 74; 13 L. J. K. B. 47; 68 
J. P, 132; 52 W. R. 348; 89 1. T. 531; 20 T. L.R. 50; 
2 L. G. R. 7, followed. 

Tř a voter throws away a volte by ignoring somc- 
thing which he could have known and which would 
have told him that he was throwing sway his vote 
because he was giving it for a person who could 
never succeed in the election, then his vote is to be 
taken as wiped out of the election and the man who 
has the next highest number of votes can be declared 
duly elected; but, if the votes were given in ignorance 
of the disqualification under which the candidate of 
his choice was in fact labouring, then it would be in- 

‘equitable to allow the votes to be thrown away for 
that reason and the only proper course is to order re- 
election. [p. 760, col. 1.] 


Petitions under s.115 of Act V of 1908 
(bythe petitioners and the 2nd respondent 


in the lower Court) praying the High Court 
to revise the orders, dated 28th November 


1923, of the District Court, Trichinopoly, 
in O. P. No. 138 of 1923. j 
Mr. D. Ramasami Iyengar, for- the 


Petitioners. 
Mr. T. V. Ramanatha Iyer, for the Re- 
spondents, f 


JUDGMENT.—In this case the can- 
didate who obtained the greatest number 
of votes at the election was unseated on the 
ground that he was interested in a Munici- 
pal contract and that, therefore, he was 
disqualified from sitting. The petitioner 
claimed the seat but he did not allege that 
the disqualification under which the success- 
ful candidate was ultimately found to labour 
was known to all or any of the voters who 
cast their votes for him. The first argu- 
ment on behalf of the 2nd respondent was 
that r. 12of the Rules for the decision of 
disputes as to the validity of an election 
means that if the seat were claimed by 
the petitioner, the Judge must declare, him 
duly elected and that the option of ordering 


‘.a second election only applies to cases 


where the petitioner did not claim the seat. 
That seems to us a quite untenable view 
and we do not think that the draftsman of 
these Rules—and it isa matter of common 
knowledge that both the District Muni- 
cipalities Act (V of 1920) and the rules 
drawn under it were very largely based on 
English procedure and English decisions— 
could have meant to overlook the fundamen- 
tal principles which have governed English 
Electoral Courts for many years. The 
principles appear to be these and we cannot 
put them better thanthey were put in the 
argument of Mr. Corrie in Hobbs v, 
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Morey (1). He says, “the principle of 
‘Election Law is that when there has been 
an election the candidate who is declared 
to be elected must be shown to have the 
majority of votes’. This prima facie 
requirement of the law is subject to a 
modification. He goes on, “If, however, a 
candidate is disqualified by status, as in the 
case of a woman or a felon, the votes given 
for that candidate will be held to have been 
thrown away, and thé opposing candidate, 
although in fact he has received a less num- 
ber of votes, will be declared to be elected”. 
That was the argument which was accepted 
by the learned Judges and on which Mr, 
Justice Kennedy’s judgment is based.- There 
are several authorities which we need not 
trouble to go into. The effect of those 
authorities is that, if a voter throws away a 
vote by ignoring some thing which’ he 
could have known and which would have 
told him that he was throwing away his vote 
because he was giving it for a person who 
could never succeed in the election, then 
his vote was to be taken as wiped out of 
the election and the man who has the next 
highest number of votes can be declared 
duly elected ;"but, if the votes were given 
in ignorance of the disqualification under 
which the candidate of his choice was in 
fact labouring, then it would be inequitable 
to allow the votes to be thrown away for 
that reason and the only proper course is 
to order re-election. -There is a passage in 
the judgment of Kennedy, J. which 
is relied upon to show that in this case it 
would be a suitable course to have a further 
inquiry tosee whether the 2nd respond- 
ent can bring himself within the words of 
the learned Judge. Those words are these. 
He sets out the principle that the dis- 
qualification should be apparent and says 
“As here the disqualification was not 
apparent and the petition does not allege 
that the voters knew of the respondent’s 
disqualification (the only notices being 
notices to the Mayorand to the opposing 
candidate) and the petitioner had only a 
minority of votes, I do not think that he 
can successfully claim the seat”. 


We respectfully accept the view put: 


forward by Kennedy, J., as accurate, though 
‘we see the very inconvenient consequences 
that might arise if such an inquiry as is 
outlined were ever ordered. But, as there is 


4) (1904)1 K.B.74; 73 L. J. K. B 47; 68d. P. 
1s, 7 W. R. 348; 89 L. T. 531; 20 T. LOR. 50; 2 L. 
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here no allegation of knowledge of the — 
disqualification on the part of the persons 
who voted for the unséated candidate, we ` 
agree that the proper course is the one 
suggested by the learned Judge and there 
is no cause to interfere. Both the petitions 
are dismissed. 


V. N. V. Petitions dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Frrst CIVIL Appzau No. 60 or 1924. 
September 2, 1925. 

Present: -Mr. Simpson, A. J. O. 
GANESH PRASAD—PLAINTIFF— 
APPELLANT 

l versus 
SANT DIN AND oTHERS—DEFENDANTS 


— RESPONDENTS. 

Oudh Courts Act (XIII of 1879), s. 18—Pre-emption 
claimedon payment of less than Rs. 5,000-——Decree on 
payment of more than Rs. 5,000—Appeal. 

In a pre-emption suit the plaintiff claimed decree 
on payment of Rs. 3,552-12-0 as market value of the 
property in suit, but the Court granted decree on 
payment of Rs. 7,110-3-0: 

Held, that appeal against the decree lay to the 
i Judge and not to the High Court. [p. 761, col. 


Appeal against the decree of the Sub- 
Judge, Bahraich dated the 30th July 1924, 
“Mr. Zahur Ahmad, for the Appellant. ~ 
Mr. M. Wasim, for the Respondents. 
ORDER.—This is a first - civil appeal. 
A preliminary objection is raised that the 
appeal lies to the District Judge and not 
to this Court. This objection must prevail. 
Under s. 18 of the Oudh Civil Courts Act 
(XIIL of 1879), the appeal lies to the Dis- 
trict Judge where the value of the suit 
does not exceed Rs. 5,000. The suit was 
one for pre-emption, and it arose out ofa 
sale of two villages Raghunathpur and 
These two villages had been sold 
by means of a single sale-deed, and the 
price as set forth in the sale-deed was 
Rs. 14,348, without specification of how 
much was paid for each village. The plaint- 
iff had a right to pre-empt the share sold 
in Raghunathpur. He stated in his plaint 
that the true price paid was Rs. 10,000 
only, and that the higher price was fraudu- 
lently entered in the sale-deed. He further 
made a calculatjon that out of Rs. 10,000, 
the price of the share sold, according to 
area, would be Rs. 5, 552-12-0 and he asked 
for a decree for pre-emption at that figure. 
But he also made the calculation for the 
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price in the sale-deed. He brought it out 
at Rs. 4,997-5-9, and he announced himself 
prepared to pay any. sum which the Court 
might find to be right. He valued the suit 
for Court-fees at five times the land revenue 
which came to Rs. 171-140 and for juris- 
diction he valued the suit at Rs. 3,552-12. 
The defendant admitted plaintiff's claim to 
pre-empt, but he said that the proportionate 
value of the property was Rs. 7,650. The 
Court of trial gave plaintiff a decree for 
pre-emption on payment of Rs. 7,410-3. 
Plaintiff comes here in appeal asking to 
have this amount reduced by Rs, 1,700. 


He is prepared to pay Rs.- 5,700-3. The |. 


question is what is the value of the suit. 
The ordinary rule is that the value of the 
suit is whatever the plaintiff hasasked for 
in his plaint. The rule is not absolute. 
The main exception is where the plaintiff 
has intentionally mis-stated the value of 
the suit in order to have his matter heard 
by the wrong Court. There are other. pos- 
sible exceptions none of which will apply 
to the present case. The plaintiff quite 
clearly valued his suit at Rs. 3,552 and 
12 annas. There was no intentional error in 
this. He was not certain what the market- 
_ value of the property was, but he thought 
that that was whatit might be, and he was 
prepared to pay that figure. That being 
so, that is the value of his suit, and will 
remain so through out all its. stages. The 
case is strictly on all fours with Thakur 
Shendat Singh v. Thakur Bishunath Singh 
(1) and the order to be passed will be the 
same, . ? 

I direct that the m2morandum of appeal 
Þe returned for presentation to the proper 
Court. The appellant must pay respondent's 
‘costs in this Court. 

S. D. `- Memorandum rzturned. 

(1)6 0. C. 255. 





PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 17 
> or 1925.. 
July 1, 1925. 
Present:—Mr. Justice Adami and 
Mr. Justice Kulwant Sahay.. - 
BHUPENDRA NARAIN MANDER— 
- APPELLANT ° ` 
VETSUS 
JANESWAR MANDER AND ANOTHER— 
RESPONDENTS. s 
Execution of decree—Application filed on last day 
of limitation—Particulars, want of, effect of. 
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An application for execution of a decree was filed 
on the last day of limitation and the necessary 
particulars were either omitted or were entered 
Incorrectly. The omissions were pointed out to the 
applicant and the Court returned the application so 
that the omissions may b2 supplied. A week later 
the application was re-filed without the order of the 
Oourt having been fully complied with. The Court 
gave another opportunity to the applicant to remove 
the defects but he failed to do sot When most of the 
particulars had been supplied it was discovered that 


‘the application had originally been filed on the last 
.day of limitation: 


Held, that the original application filed was a mere 
scrap of paper and did not amount to an application 
for execution and that, consequently, no application for 
ie ion had been made within limitation. [p. 762, 
col. 1. 


Appeal from an order of- the District 
Judge, Bhagalpur, dated the 23rd December 
1924, reversing that of the Munsif, Madhi- 
pura, dated the 6th August 1924. , 

Mr. A. P. Upadhaya, for the Appellant. 

Messrs. S. C. Mazumdar and Nawadip 
Ch. Ghose, for the Respondents. 


JUDGMENT. 

Adami, J.—This is an appeal from an’ 
order of the District Judge of Bhagalpur, 
setting aside the order of the Munsif of 
Madhipura, rejecting an application for 
It appears that the 
dercee of which execution was sought was 
passed on the 28th October 1911, and time, 
therefore, would expire on the 28th October 
1923. On the 13th November 1923, the appli- 
cation was filed. It would be in time on that 
date because that date was the first date after 
the Civil Court vacation. The application, 
however, was defective in very many ways; 
the heading was blank and so was column 8, 


‘column 6 was not correctly entered anid no 


list of the properties sought to be sold was 
given; sheet No. 2 was blank and there 
was mo copy of the decree attached to the 
application, column 10 did not show a clear 
statement of the petition, the names of the 
decree-holders were not given. The Munsif 
passed an order on the: 13th November 
1923: “Petition returned for compliance of 
the omissions pointed out.” No date was 
given for compliance. On the 19th November, 
the application was putin again, but it was 
found that all the defects noted had not 
been removed, and the Munsif passed an 
order on that date that the decree-holder 
must remove all the errors by the 4th of 
‘December. On the 7th December, the order- 
sheet shows that, the number and date of 
the previous execution proceedings had not 
been correctly given ; it was noted that the 

ecree appeared to be time-barred, ‘that 
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is to say, I suppose, that the application 
was time-barred. ‘The Munsif ordered that 
the decree-holder should shew cause by 
petition why the application should not be 
rejected, and, if he failed, the petition 
would stand time-barred. The application 
was returned €or compliance by the 17th 
- December. The next order on the order 
sheet is not dated, but it is to the effect 
that the order of the 7th December must 
be complied with by the 17th of January, 
and it’ seems that some objection was 
taken that notice of the order of the 7th 
January had not been given to the Pleader. 
No petition was put in on the 17th January 
1924, but on the 18th January, the decree- 
holder filed a petition showing cause why 
the application should not be found to be 
time-barred and excused his failure to file the 
application on the 17th cn the ground that he 
- could not get any stamp on that date. The 
néxt order on the order-sheet is dated the 
, 28th January 1924 and is “register the 
petition.” This entry was made bya clerk 
without orders from the Munsif, and the 
Munsif paid no attention to it? He found 
that the application was beyond time and 
time-barred. 

Anappeal was made to the. District Judge 
and he held that, as the Munsif had given 
no date on thé 13th November 1923, for 
compliance with his order, but on the 19th 
November gave time till the 4th December 
for compliance, it must be held that he 
had allowed time till the 4th of December, 


and thus had saved the application from | 


being time-barred. The learned District 
Judge admits that, even on the 4th Decem- 
ber, the application was still defective, but 
he decided, on the basis of various rulings 
which he cited that the defects on the 4th 
Dacember were not material defects and, 
therefore, it must be held that time had 
‘been extended and the order had heen com- 
plied with by the 4th December. He, there- 
fore, admitted the application. 

In my opinion, the application should be 
held to be time-barred. It is clear that at 
the last moment the decree-holder put in a 
piece of paper with certain facts written 
on it and certain prayers, but that applica- 
tion was not an application for execution 
such as isrequired by law. It was very 
flagrantly defective; it was treated as being 
of no avail and it was returned to the 
decree-holder to be completed in proper 
form, At that time the question whether 
the application was time-barred could not 
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be considered, because the facts stated in 
the application did not afford the necessary 
information; it was in fact treated as no 
application atall. On the 19th November 
time was given until’ the 4th December, 
and it was then first noticed that the appli- 
cation appeared to be time-barred, and the 
decree-holder was called upon to point out 
any reasons why it should not be condemned 
as time-barred. 4 
In the case of Salimulla Bahadur v. 
Sainaddi Sarkar (1), a decree-holder applied 
for execution of his decree and, before the $ 
period of limitation had arrived, he applied 
-to the Court under O. XXI, 1. 17 to be 
allowed to file a list of immoveable pro- 
perties. The Court simply made the order 
“ permitted” and did not fix any time with- 
in which the list was to be filed. The list 
was subsequently filed after the period of 
limitation had already run. It was there 
held that the proceedings in execution 
were barred by limitation inasmuch as the 
provisions of O. XXI, r. 17, sub-r. (2) were 
not complied with, and the necessary forma- © 
lities were not carried out within the time 
prescribed by law. In that case, as in this 
case, it was not brought to the notice of the 
Court at the time the application was made 
that there was any question of limitation. 
The failure to filea list of properties was 
a material defect and, by the time that the 
order was passed on the 19th November, the 
application was already time-barred. | 

The learned District Judge has cited 
various cases where various defects were 
held to be individually not material. But. 
in the present case, the application was 
defective in nearly every way and many of 
the defects were material. The decree- 
holder in the later stages seems to have 
continued to delay and his excuse that he 
could not file the petition on the 17th 
January, because he could not- get the 
stamp was not a good one. I can see no 
good reason for considering that it can be 
held that an application for execution was 
made within time, and in my opinion the 
application should be held to be time- 
barred. 

The appeal should be allowed with costs, 
the order of the learned District Judge 
set aside and that of the Munsif restored. 

Kulwant Sahay, J.—I agree. 

Z K. . Appeal allowed, 
(1) 22 Ind, Cas, 337; 18 C, L. J. 538, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decreu No. 1572 - 
oF 1922. : 
May 4, 1925. 
Present;—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
MAHAMMED ISMAIL AND orisrs— 
PLatntirrs—APPELLANTS 


VeTSUus 
SHARFATULLAH AND ofuers— 
DEFENDANTS— RESPONDENTS. 

Construction of document - Usufructuary mortgage— 
Redemption provided after possession by mortgagee-— 
Limitation, operation of--Limitation Act (IX of 
1908), Sch. I, Art. 148. 

Where a usufructuary mortgage provides that the 
right of redemption would accrue only after posses- 
sion is delivered to the mortgagee, limitation does 
not run against the mortgagor until possession is 
“delivered to the mortgagee. [p.764, col. I. 

A usufructuary mortgage executed in 1854 provided 
that the mortgagee would retain possession of the 
- mortgaged land and that he would realise rents, and 
that afterwards if th mortgagor re-paid the money, 
then the land would bereleased. The mortgagee did 
not get possession before December 1860. In Septem- 
ber 1919 a suit was brought to redeem the property: 

Held, that under the terms of the mortgage-deed, 
the right of redemption did not arise until after 
possession had heen delivered to and enjoyed by the 


mortgagee, and that the suit brought well within - 


sixty years from December 1860 was within time. 
fp. 765, col. 1.] : 

Appeal against a decree of the Sub- 
ordinate Judge, Second Court, Chittagong, 
dated the 3lst of March 1922, reversing that 
of the Officiating Munsif, Additional Court 
at a place, dated the 27th of September 
1920. 


- Babu Ram Charan Mazumdar (with him 
Babu Chandra Sekar Sen), for the Appel- 
lants. 

Babus Paresh Chandra Sen, Asita Ranjan 
Ghose, Narendra Kumar Das, Moulvi 
Mohammed Nurul Huque Chaudhury, 
Babus Bhagirath Chandra Das, Dharmadas 
Set and Biraj Mohan Mazumdar, for the 


Respondents. 
- JUDGMENT. 

Chakravarti, J.—This appeal is by 
the plaintiffs and arises out of asuit brought 
by them for redemption and after redemp- 
tion for recovery of possession of the mort- 
gaged property. The facts shortly stated 
are these:— 

It appears that the predecessors of the 
plaintiffs gave a mortgage of the properties 
in suit in favour of the predecessors of de- 
fendants Nos. 1 to 12. ‘The plaintiffs alleg- 
ed that the mortgage was an usufructuary 
mortgage and that under the conditions of 
that mortgage the mortgagees were to 


MAHAMMED ISMAIL V. SHARTATULLAL, 


763 
enjoy possession of the properties in lieu of 
interest and that the mortgage would be 
redeemable on payment of the principal 
money which was a sum of Rs. 188. It is 
not stated that there was any date fixed for 
the re-payment of the money and as it would 
appear lateron no such date was fixed at 
the time of the original mortgage trangac- 
ticn. The plaintiffs now want to redeem ` 
the mortgage of 1854 on payment ofthe 
principal amount which was paid under the 
mortgage. It was further alleged by the 
plaintiffs that in the year 1855 a suit was 
brought by the mortgagee and that suit was 
non-suited. Nothing came out of those 
proceedings. Then the mortgagees brou ght 
a suit for possession of the mortgaged pro- 
perties in the year 1859 and that suit 
terminated in a decree for possession in 
favour of the mortgagees as mortgagees, 
That decree was passed in 1860. 

The present suit was brought on the 12th 
September 1919. This suit was brought 
not only against the representatives of the 
original mortgagees defendants Nos, 1 to 
12 but against anumber of other defend- 
ants, who, according to the plaintiffs, were 
in possession of a part of the mortgaged 
property as purchasers from the mort- . 
gagees. 

The main defence and the common de- 
fence of all. the defendants was that the 
suit was barred by limitation. There were 
special defences set up by the other de- 
fendants, I mean the defendants other than 
the defendants Nos. 1 to 12 upon the special 
circumstances.of the case for each set of 
defendants, [ ought to have stated that 
the plaintiffs’ allegation in their plaint that 
the mortgage was an usufructuary mort- 
gage was not traversed or in any way con- 
troverted by the defendants in their written- 
statement. The Trial Court came to the 
conclusion that the mortgage was a usu- 
fructuary niorigage. Thé original mort- 
gage-deed is not forthcoming; butit appears 
that the deed was produced in the suit of 
1850 and the terms of the mortgage have 
been gathered from the proceedings of that 
suit, and, as I have already stated the 
Court of firat instance in trying the ques- 
tion as to limitation says as follows:—“In 
case of nsufructuary mortgage embodying 
stipulation for redeeming the mortgage 
whenever money is paid, right to redeem 
undoubtedly arises from the date of the 
mortgage.” Therefore, there was no ques- 
tion raised in the Court of first instance 
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that the mortgage in question was any- 
thing less than an usufructuary mortgage. 
As no date for re-payment of the money 
was stated in the original mortgage the 
Court of firat instance held that the period 
of limitation would run from the date of 
-the mortgagg. lt appears that, that Court 
came to the conclusion that the suit was 
not barred by limitation although it was 
brought evidently after more than 60 years 
from the date of the original mortgage, 
namely February 1854 because there was 
admission of liability within 60 years of 
this. It was sought by the plaintiffs in the 
Court of first instance to establish this ac- 
knowledgment of the rights of the mort- 
gagees in the previous suit of 1859. The 
Court, came to the conclusion that the bar 
of limitation was saved by the acknowledg- 
ment within s. 19 of the Limitation Act. 
The Court of first instance decreed the suit. 
On appeal by the defendants the lower 
Appellate Court has disposed of the case on 
the question of limitation holding that the 
acknowledgment relied upon by the plaint- 
iffs was really not established by the pro- 
ceedings of the earlier suit; and in that view 
the suit was dismissed without any trial of 
the rights of the various defendants Nos. 1 
to 12 the original mortgagees. As I have 
already stated the present appeal is by the 
plaintiffs and the learned Advocate who has 
appeared for them did not question the 
finding of the lower Appellate Court that 
_ there was no acknowledgment within the 
meaning of s. 19 to save the suit from the 
bar of limitation. He, however, contend- 
ed that the period of limitation would run 
not from the date of the mortgage but from 
the date when the mortgagees obtained 
possession of the properties and on the 
ground that the mortgage was not a com- 
pleted transaction until the mortgagees 
obtained possession as usufructuary mort- 
gages. í 
It was, secondly, argued that apart from 
the general question as to whether an usu- 
fructuary mortgage is a completed mort- 
gage until possession is delivered, in the 
present case the right of redemption did not 
arise under the terms of the mortgage until 
‘the mortgagees had obtained possession 
and enjoyed such possession and then the 
right of the mortgagors to redeem would 
arise. 
. The learned Vakils for the defendants 
„raised the question as to whether the mort- 
gage in suit was really an usufructuary 
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mortgage or not. They contended that the 
mortgage was really a mortgage by .condi- 
tional sale. It appears to us, however, that 
it was not disputed by the defendants that 
the mortgage was an usufructuary mort- 
gage as was alleged in the plaint by 
the plaintiffs. The Court of first instance 
clearly proceeded upon the view that 
the mortgage was an _  usufructuary 
mortgage. In the lower Appellate Court, 
it appears, that no question was raised by 
the defendants who were appellants before 
that Court that the finding of the First 
Court that the mortgage was an usufruc- 
tuary mortgage was not correct, The points 
for determination’ as stated by the learned 
Subordinate Judge do not show that such 
a question was raised before him. We 
have the tems of the mortgage as set out: 
in the judgment and decree of the year 
1860 and we agree with the learned Munsif 
that the mortgage was an usufructuary 
mortgage. Then the question arises when 
did the time run against the plaintiffs for 
redemption of the mortgage. Article 148 
of the Limitation Act runs as follows:— 
“Against a mortgagee to redeem or to 
‘recover possession of immoveable property 
mortgaged. When theright to redeem or 
to recover possession accrues.” Apparently, 
therefore, when there is a date for re-pay- 
ment fixed in the original mortgage-deed, 
the time would run from such date. The 
question then arises when does the right 
to redeem or to recover possession accrue 
when there is no specific date mentioned 
in the terms of the mortgage. Ordinarily 
in such a case the time would run from 
ihe date of the mortgage and as an autho- 
rity for this proposition it is sufficient to 
refer to the case of Soni Ram v. Kanhaiya 
Lal (1) where the Judicial Committee of 
the Privy Council pointed out that in the 
absence of a date fixed in the mortgage- 
deed the time would run from the date of 
the mortgage. It was argued by the learn- 
ed Advocate for the appellants that an 
usufructuary mortgage is not completed 
until the mortgagee obtains possession of 
the property and limitation will not run 
until the transaction is completed and in 
support of this view the learned Advocate 
relies upon the language of s. 58 of the 
Transfer of Property Act. Although the 


(1) 19 Ind. Cas. 291; 401. A. 74; 13 M.L.'T. 437; 17 
C.W., N. 605; 11 A. L. J. 389; (1913) M. W. N. 470; 17 
C. L. J. 488: 15 Bom, L. R. 489; 35 A. 227; 25 M, L. J, 
BLE. O) ; 
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mortgagé in question was executed long 
before the Transfer of Property Act came 
into operation the provisions of the Act 
may be relied upon in support of the con- 
tention now raised as a general principle 
of law. In the view that we take of the 
second question we think it is unnecessary 
for us to decide this questions for the 
purposes of this appeal. lt appears to us 
from the terms of the mortgages as set out 
in the earlier litigations that it was stipu- 
lated in the mortgage in question that the 
right of redemption would accrue after 
the mortgagees were put in possession and 
after they had enjoyed the usufructs of the 
property. As no date for redemption was 
fixed it appears to us that this condition 
in the deed itself is very material for the 
purpose of showing what was in the con- 
templation: of the parties as to-when the 
right of redemption would be exerciseable 
by the mortgagors. It appears from the 
judgment in the suit of 1859 that the 
terms of the mortgage were stated as fol- 
lows: “It clearly appears therefrom that 
Feda Gazi and Hira Bibi and Khaidja 
“ Bibi mortgaged the disputed taluka lands 
to the plaintiffs’ father on receipt of Rs, 188 
from him on condition that the plaintiffs’ 
father would retain possession of the said 
land and that he would realise rents and 
that afterwards if the mortgagor re-paid the 
money, then the land would be released.” 
It, therefore, appears from the terms of 
this mortgage that it was contemplated 
that the right of redemption of the mort- 
gagors would accrue only after the mort- 
gagees were put in possession of the mort- 
gaged properties and had realised rents 
of those properties and, as I have already 
stated, in the present case, the possession of 
the mortgaged properties was not delivered 
to the mortgagees at the time of the mortgage 
but the mortgagees obtained possession of 
the properties as usufructuary mortgagees 
after they had obtaineda decree for posses- 
sion in the year 1860. We, therefore, think 
that the contention of the learned Advocate 
that the right to redeem the mortgage as pro- 
vided for in Art. 148 of the Limitation Act 
did not arise under the terms of the mort- 
gage until after possession had been deli- 
vered and enjoyed by the mortgagees is 
sound. That being so, the suit which was 
“ brought well within sixty years from 1860 
would be within time. We have not got the 
exact date when possession was recovered 
under the decree of 1860, but possession 
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could not have been obtained earlier than 
the 4th December 1860 which would be 
within 60 years from the date of the pre- 
sent suit which was instituted on the 12th 
September 1919. In this view, therefore, we 
think that the suit of the plaintiffs so far 
es the original mortgagees gre concerned, 
is not barred by limitation. But as I have 
already stated there are several other de- 
fendants who are in possession of parts of 
the mortgaged properties under various 
rights which have accrued during this 
long lapse of time from the time of the 
mortgage. 

In these circumstances we think the best 
course would be to remit this case to the 
lower Appellate Court for raising clear 
issues as to the defence of each of the 
numerous defendants in so far as they are 
concerned and to try the questions which 
will arise between the plaintiffs and those 
defendants, and we order accordingly. If 
there is any question of special limitation 
as regards any of those defendants that 
question will also be decided by the lower 
Appellate Court. 

The questions which are to be tried by 

the lower Appellate Court, are subject to 
this limitation, namely, that the questions 
would be decided only between the plaintiffs 
and those defendants who have appealed 
against the decree passed by the Court of 
first instance or were impleaded as re- 
spondents in the appeal. 
_ The appellants are entitled to their costs 
in this appeal against the original defend- 
ants Nos.1 to 12. As regards the costs of 
the other defendants in this appeal, they 
shall abide the result of the trial by the 
lower Appellate Court. 

I ought to mention here that some of the 
defendants who had died were not repre- 
sented in this appeal. It was contended 
on behalf of the respondents that the whole 
appeal was incompetent and should be 
dismissed. In our opinion this contention 
is not sound. All the original mortgagors 
are propertly before us and so far as some 
of the purchasers-defendants who are not 
properly represented, the result of this 
appeal will not affect their right. This 
dismissal of the suit as against them will 
stand good. The plaintiffs must redeem 
the whole mortgage. 

Cuming, J.—I agree. 

: Appeal allowed; 


N. H. Case remanded, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Civin APPEAL No. 50! oF 1924., 
August 31, 1923. 
Present: —Mr. Dalal, J. C. 
RAMCHARAN—PLAINTIFE—APPELLANT 
` e Versus 
Musammat SIRTAJI AND ANOTAER— 
DEFENDANTS —RESPONDENTS. 
Family settlement—Oral agreement to maintain exist- 


ing possession with title--Bona fide dispute—Settle- 
ment—Consideration, i 

Where a person is already in possession of property 
and has a title to it, an oral agreement to maintain 
him in that right is quite sufficient and no conveyance 
is necessary. |p. 767, col. 1) 

Baldeo Singh v. Udal Singh, 58 Ind. Cas. 732; 43 A. 
lat p.13; 2U. P. L. R. (Ay 202; 18 A. L. J. 877, 
referred to. 

Ths existence of a bona fide dispute is a good and 

-sufficient consideration to support a contract even 
though the claim which caused the dispute turns out 
afterwards to have no foundation. [ibid. ; 

Gandharp Singh v. Nirmal Singh, 5£Ind. Cas. 325; 
22 O. O. 300; 60. L. J. 529, referred to. 


Second appeal against a decree of 
the District Judge, Fyzabad, dated the 4th 
September 1924, upholding that of the 
Additional Subordinate Judge, Sultanpur, 
dated the 19th March 1923. 

Mr. Niamat Ullah, for the Appellant. 

Mr. Bisheshar Nath Srivastava, for the 
Respondents. 


JUDGMENT.—The 

Charan sued for possession 
certain property under the following cir- 
cumstances. Heand one Deoki were sonsof 
two brothers. Deoki's father Arjun had two 
„Sons Girdhari and Deoki of whom CGirdhari 
predeceased him. The defendant Musam- 
“mat Sartaji is widow of Girdhari. On the 
‘death of Arjun Deoki was left in posses- 
sion of half the property of Arjun and 
‘Musammat Sartaji received maintenance 
‘from him. It was farther agreed between 
them that on Deoki's death she should 
succeed to his property in default of male 
descendants. 
“On Deoki’s death Musammat Sartaji 
obtained mutation of names whereupon 
‘Ram Charan applied fora review. During 
“this litigation the parties arrived at an 
‘agreement under which Musammat Sartaji 
Was maintained in possession and owner- 
‘Ship of J/4th of the property and Ram 
Charan in possession and ownership of the 
other 1/4th, in addition to his own 1/2. 

Subsequently Ram Charan sued for this 
1/4th of the property (in which he’ main- 
tained Musammat Sartaji during mutation 
proceedings) on the ground of title, 


plaintiff Ram 
of 1/4th of a 
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The suit has been dismissed by both the 
Subordinate Courts. 

The main point argued in the lower 
Courts was that the family settlement Ex. 
A-5 between the woman and Deoki and A-T 
between the parties to the suit | required 
registration and were not admissible im 
èvidence, as they were unregistered docu- 
The Subordinate Courts held that 
Ex. A-7 did not require registration, _ 

I do not think it necessary to enter into 
the question of registration of the document. 
Ex. A-7. The learned Counsel for the Te- 
spondent female has drawn my attention 
to a decision of Mr. Justice Piggott in 
Baldeo Singh v. Udal Singh (1). As pointed 
out by the learned Judge any document, 
whether a family settlement or not, which 
purported to create title to property and 
was put forward in Court as “ the basis 
of title required registration. This case is, 
however, similar to the case in which the 
learned Judge ‘delivered his judgment and 
it can be decided on the basis of the oral 
agreement between the parties. The terms 
of Ex. A-7 clearly indicate that there was 
a previous oral agreement and the applica- 
tion to the Mutation Court merely noted 
that oral agreement in order that the Muta- 
tion Court may act upon it. The words in 
Ex. A-7 are that for certain reasons the 
parties had already come to an agreement 
that one party will be owner of 1/2 and the 
other party owner of the other half. The 
document itself was not a document of 
title but merely evidence of oral agreement 
between the parties. At page 15* the learned 
Judge says:— 

“Now the agreement come to by the 
parties in this case was undoubtedly of 
the nature of a family settlement of doubt- 
ful claims....When such an agreement 
decides a bona fide disputed claim to im- 
moveable property, particularly when the 
dispute is between mem bers of the same 
family. I do not think that it is correct to 


` treat the transaction as if there had been a 


conveyance of immoveable property by any 
one party to any other....The whole ques- 


` tion in issue ina case like the present is 


whether the plaintiff is to be permitted to 
prove his title, as he claims that it existed 
independentl? of, and antecedently to, the 
family arrangement. The question is whe- 
ther the arrangement itself does not bind 

(1) 58 Ind, Cas, 732; 43 A. 1 atp. 13; 2U. P. L. R. 
(AJ 262; 18 A. L. J. 877. 

*Page of 43 A.—[ Ld] 
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the parties to it, In this view of the matter 
there does not seem to be room for the con- 
tention that the arrangement arrived at on 
the family compromise amounted to a con- 
veyance by one party to the other....I quite 
fail tosee how a distribution of property 
amongst the parties like that which [ am 
considering could be called either a sale, or 
an exchange or a gift. If so, it follows 
that the parties to such an arrangement 
are not bound to execute an instrument in 
writing at all.” : 
In the. present case Musammat Sartaji 
was already in possession and had a title 
to property which both parties considered 
to be sound at the time and in maintain- 
ing her in a portion of that property no 
conveyance of immoveable property was 
necessary. An oral agreement to maintain 
her in the right which she claimed was 
sufficient and such oralagreement has been 
clearly proved in this case. - 
It was, argued that the claim of th 
woman rested on a document which is in- 
admissible in evidence. This argument 
has been- properly met by the Trial Court 
by reference to Gandharp Singh v. Nirmal 
Singh (2), that the existence of a bona fide 
dispute isa good and sufficient considera- 
tion to support a contract even though the 
claim which caused the dispute turns out 
afterwards to have had no foundation. I am 
of opinion that the woman is in possession 
ofthe property in virtue of a contract which 
cannot be rescinded by the plaintiff. 
, It was argued that under that contract 
the waman had only a life-interest. The 


plaintiff never put forward any such plea 


in his plaint and this point was raised late 
in the lower Appellate Court. He deserves 
no sympathy because his plaint was based 
on suppression of facts. In the plaint no 
mention whatsoever was made of an agree- 
ment entered into by him with the woman. 
A man who comes seeking justice on sup- 
pression of truth does not deserve any con- 
sideration in a Court of Justice. 

--I dismiss this appeal with costs. 

S. D. Appeal dismissed. 


(2) 54Ind. Cas. 325; 22 O. C. 300; 60. L. J. 
529. 5 
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MADRAS HIGH COURT. 
Second Civin APPEAL No. 1493 or 1922, 
April 9, 1925. 
Present:—Mr. Justice Phillips. 
TIRUVENGADAM PILLAI—DEFENDANT 
No. 4—APPELLANT 


VETSUS 
SABHAPATHI PILLAI? minor By 
GUARDIAN VENUGOPALA SASTRI 
AND OTHERS—DEFENDANTS Nos. 1 To 3— 
RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 10l~Dis~ 
charge of prior morigage—Intention to keep alive 
mortgage ---Presumption of fact or law. 

The presumption is that a person paying off a mort-, 
gage intends to keep alive the mortgage if it is for 
his benefit to do so. [p. 768, col. 1.] 

Gokaldas Gopaldas v. Puranmal Premsukh Das, 10: 
C. 1035; 111. A. 126; 8 Tnd. Jur. 396; 4 Sar. P. C.J, 
543; 5 Ind. Dec (x. s.) 692 (P. C.), referred to. 

But the presumption is not -irrebuttable. Itis not 
one of law but of fact‘and the inference of intention 
re B be drawn from the circumstances in each case, 

ibid. 

Mohesh Lal v. Mohant Bawan Das, 9 C. 961; 10 1. A. 
62; 13 O. L. R. 221; 7 Ind. Jur. 382; 4 Sar. P.C. J, 
424; 4 Ind. Dec. (x. s.) 1291 (P.O), Sunduramayya 
v. Mummareddi Yanadamma, 9 Ind. Cas. 139,21 M. 
L. J. 180; 9M. L. T. 258, Govindaswami Thevan v. 
Doraiswami Pillai, 6 Ind. Cas. 781; 34 M. 119; 20 M. 
L. J. 380; 8 M. L. T. 132; (1910) M. W. N. 390, relied 
on. 

Second appeal against a decree of the 
District Court, Trichinopoly, in A. 8. 
No. 131 of 1921, preferred against that of: 
the Court of the Additional Subordinate 
Judge, Trichinopoly, in O.S. No. 30 of 
1920 (0. S. No. 3 of 1919 on the file 
of the Court of the Subordinate Judge, 
Trichinopoly). = i 
Mr. A. Narasimhachåriar, for the Appel- 
lant. 


Mr. K. Kuttikrishna Menon, for the Re- 
spondents. 


JUDGMENT. —The appellant is the’ 
owner of one item of mortgage pro- ` 
perty and in purchasing that property 
he discharged a prior mortgage on that 
one item and also: two other ` items’ 
of property, one of which isthe subject- 
matter of the suit mortgage along with’. 
the property, purchased. The question is’ 
whether the appellant is entitled to sub- 
rogation in respect of that prior mortgage. 
Both the lower Courts have found that he 


‘is not so entitled. 


Objection is taken tothe finding of the _ 
lower Appellate Court on the ground that the 
reasons given by the learned District Judge 
are not relevant in coming to the conclusion 
as to the intention of the appellant when- 
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he discharged the prior mortgage. 
The District Judge -has rightly kept in 
mind the fact that in such cases the pre- 
sumption is that the person paying of a 
mortgage intends to keep alive the mort- 
gageifit is for his benefit to do so, a prin- 
ciple which is laid downin Gokaldas Gopal- 
das v. Puranmel Premsukh Das (1). Starting 
with that presumption the Judge.has con- 
sidered the evidence and has come to the 
conclusion thatin the circumstances of the 
case that presumption is rebutted. 

In appeal it is contended that he has rather 
addressed himself to the intention of the 
criginal mortgagor than to the intention cf 
the appellant. Ido not think that this is 
clearly established. There are circumstances 
in the case which undoubtedly weaken the 
presumption that he intended to keep it 
alive. The original mortgage was in res- 
pect of three items cf property and the 
appellant has only purchased one of these 
items. The mortgage bore very heavy 
interest and there can be no doubt that 
the mortgagors intended that it should be 
put an end to and thereis the circum- 
stance that this one properly was sold to 
discharge a mortgage on three items. There 
is alsoan endorsement on the original 
mortgage-deed that the money was actually 
paid to the mortgagee and the document 
was cancelled. The contention in appeal 
really seems to be that according to the 
authorities the presumption of lawas to 
intention is really irrebuttable. That that is 
not so is clear from the decision of the Privy 
Councilin Mohesh Lal v. Mohant Bawan Das 
(2) and also two cases of this Court Sundar- 
amayyav. Mummareddi Yanadamma (3) and 
Govindaswami Thevanv. Dorai Swami Pillar 
(4). Therefore the question of intention is a 
question of fact. It has been laid down 
in several cases that certain acts, or certain 
facts, are not sufficient to rebut the pre- 
sumption but when weconsider’ the inten- 
tion of a person doing an act, that act 
under one set of circumstances may show a 
certain intention, whereas the same act 
under a different set of circumstances may 
show a different intention, so that the in- 


(1) 10 O. 1035; 11 T. A. 126; 8 Ind. Jur. 396; 4 Sar. P. 
0. J. 543; 5 Ind. Dec. (n. s.) 692 (P. C.). 

(2) 96.961; 10 I. A. 62; 130. L. R. 221; 7 Ind. Jur. 
382; 4 Sar. P. O. J. 424; 4 Ind. Dec. (N.B) 1291 


. C.). ‘ 
K Ind. Cas. 139; 21 M. L. J. 180; 9 M. L. T. 
258. 


(4) 6 Ind. Cas. 781; 34 M. 119; 20 M. L. J. 380; 8 M. 
Ja, T. 132; (1910) M. W. N. 390. 
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ference in all cases has ‘to be drawn from 
thecircumstances of the cases themselves, 
The District Judge has chosen to consider 
that the several circumstances in this case 
are sufficient to establish what was the 
intention of the appellant and that is all 
that he is required to do, and he has evi- 
dence to go on. Consequently, this being a 
second appeal, I do not think that I can 
interfere with this finding of fact. The 
appealis dismissed with costs. Time for 
payment is extended to three months from 
this date. 

V.N. Vv. 


8. D. Appeal dismissed, 


CALCUTTA HIGH COURT. 
Cıvıl Roures No. 208 or 1925. 
i May 11, 1925. 

Present :—Justice Sir Babington Newbould, 
Kr., and Mr. Justice Pearson. 
MANMATHA NATH CHOUDHURY~— 
PETITIONER 
VETSUS 
Choudhury JAMINI NATH MALLIK 
REPRESENTED BY HIS MANAGER NIRAPADA 

CHATTERJI—Opposirs Parry. 

Civil Procedure Code (Act V of 1908), O. IX, r. 8— 
Adjournment of suit refused—Pleader having no 
further instruction—Default of appearance-—Dismissal 
of suit. 

1 Where, after an application for the adjournment of 

the hearing of a suit is. rejected, the party's Pleader 
states that he has no further instruction, that is 
equivalent to the absence of the party from the pro- 
ceeding, and the dismissal of the suit for default by 
the Court in such a case is a dismissal underr. 8 of 
O. IX of the C. P. C. fp. 769, col. 1] 

Satish Chandra Mukherjee v, Ahara Prasad 
Mukerjee, 34 C. 403; 5 C. L. J. 247; 2M. L. T. 123; 11 
C. W. N. 329, followed. 

Rule against an order of the Court of the 
District Judge, Midnapore, in Miscellaneous 
Appeal No. 151 of 1924. 

Babu Bejoy Kumar Bhattacharjee, for the 
Petitioner. 

Babu Surendra Nath Guha and Mr. M. 
Nuruddin Ahmed, for the Opposite Party. 

JUDGMENT.—The petitioner in this 
Rule was the plaintiff in a suit in which 
a Commissioner was appointed to make a 
local enquiry. After the Commissioner had 
submitted a report he was directed to make 
a further enquiry and submit a fresh report, 
and the petitioner was directed on the 3rd 
July 1924 to deposit Rs. 60 within thre 
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days of that date as Commissioner's fee, 
_ ete, and the hearing of the suit was 
. adjourned to:the 21st July. On the 2lst 
July it’ appears that this. sum had not 
been paid and the plaintiffs explanation 
was not accepted by the Court and his 
application for time was rejected. There- 
-on the plaintiff's Pleader stated that he 
had no further instruction, and the suit 
was dismissed for plaintiff's default. The 
plaintiff then applied to the Trying Court 
| under r. 9of O. IX, C. P.C. for revival of 
the suit. That application was rejected. On 
appeal to the District Judge the appeal 
was dismissed on the ground that the order 
passed by the Subordinate Judge was not in 
a proceeding contemplated by O. IX of the 
Code and consequently no appeal lay. 

We are unable to agree with the decision 
of the learned District Judge. It is now 
settled law that when after an applica- 
tion for adjournment is rejected the party’s 
Pleader states that’ he has no further in- 
struction that is equivalent to the absence 
of the party from thehearing. ‘This follows 
from the decision of the Full Bench in the 
sase of Satish Chandra Mukerjee v. Ahara 
Prasad Mukerjee (1). Consequently when the 
Subordinate Judge on the 21st July 1924 
dismissed the plaintiffs suit for default this 
must be held to have been a dismissal 
under r. 8 of O. IX which would be made 
applicable by r. 2 of O. XVII. Consequent- 
ly the petitioner was entitled to make an 
application under O; IX, r. 9 and an‘ appeal 
lay to the District Judge against the order 
refusing that.application. 

We accordingly make this Rule absolute. 
We set aside the order of the District Judge 
of Midnapore, dated lOth January 1925 
dismissing the petitioner's appeal and we 
direct that the appeal be heard on the 
merits, 

The costs of this Rule will he costs in the 


appeal. We assess the hearing-fee-at two 
‘gold mohurs. 
N. H. | Rule made absolute. 


yok eon 403; 50. L. J. 247; 2M. L. T. 123; 11 0. 
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PATNA HIGH COURT. 

APPEAL FROM APPELLATE Decree No. 91 

op 1923, 
July 8, 1925. 

Present :—Mr. Justice Ross. 
ASHLOKE SINGH AND orsERs— 
DEFENDANTS—APPELLANTS 
VETSUS 
BODHA GANDHRI—PLAINTIFE— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 128>- Gift 
of mango tree, nature of —Tree, whether immoveadle 
property—Registration, whether. necessary. 

A transfer of mango trée by way of gift must be 
made by a stamped and registered instrument where 
it is intended that the donee should enjoy the fruits 
of the tree for au indefinite period and where the im- 
mediate or approximately immediate severance of the 
tree from the land is not within the contemplation of 
the parties at the time of the making of the gift. In 
such a case the tree is immoveable property and its 
transfer is a transfer of an interest in land. [p. 771, 
col, 2.) 

Appeal from a decision of the Subordinate 
Judge, Arrah, dated the 2nd of August 
1922, reversing that of the Munsif, Arrah, 
dated the 5th of December 192]. | 

Messrs, Lakshmi Narayan Singh and 
Sarjvo Prasad, for the Appellants. . 

Mr. Parmeshwar Deyal, for the Respond- 
ent. 


JUDGMENT.—The subject-matter of 
this suit is a mango tree. The plaintiff: 
respondent sought a declaration of his 
right to, and recovery of possession of 
the tree which he, said had been given 


to him by” one of the proprietors 
of the- village by an unregistered and ' 
unstamped chithi, dated the 12th of 


Kartick 1315. -The defendants pleaded 
that the plaintiff had no right to the tree 
and that the chithi being unstamped and 
unregistered was not admissible in proof of 
his title. ` is 
The learned Munsif dismissed the suit on 
the ground that the chithi operated as a 
deed of gift relating to immoveable pro- . 
perty, that there was no evidence that the 
mango tree-was taken only as standing 
timber, but that the possession and enjoy- 
ment of the fruits of the tree by the plaintiff 
went to show that the plaintiff wanted to 
take an interest in immoveable property, 
and that therefore the chithi ought to have 
baan stamped and registered. The chithi 
-was not produced, but it was admitted that 
it was neither stamped nor registered. The 
Munsif, therefore, held that the plaintiff had 
failed to establish his title to the tree. The 
learned Subordinate Judge reversed this 


a 


`- tered instrument. 


7” was 
- only 
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decision. He held that the plaintiff had 
been in possession of the tree from 1319 
until 1327. As the chithi was not produced 
he was of opinion that the legal position 
came to this that the plaintiff got the tree 
under an oral gift accompanied by delivery 
of possession. He held that under the 
definitions inethe Transfer of. Property Act 
and the Indian Registration Act “standing 
timber” is not immoveable property, that 
in this part of the country planks of mango 
wood are often used for making leaves of 
doors and windows and similar other 
purposes, and that therefore the tree was 
standing timber, and consequently there 
was no necessity for a stamped and. regis- 
He, therefore, held that 
the plaintiff acquired a good title by the 
oral grant and decreed the suit, 

' The question in the appeal is whether the 
mango tree is moveable orimmoveable proper- 
ty. The learned Advocate for the appellants 
contended that the question is a question of 
intention. If the intention was that the 
plaintiff should enjoy the fruit of the tree 
and not cut it down as timber, then it 

immoveable property and could 

be conveyed by a registered 
instrument. Reference was made tos. 3 of 
the Transfer of Property Act where it is 


. declared that “Immoveable property does 


not include standing timber, growing crops 
or grass” and it was argued that these three. 
terms must be treated as ejusdem generis 
with the common idea of immediate sever- 
ance. In Shephard and Brown's Comment- 
ary on the Transfer of Property Act, the 
learned Commentators say: “In excepting 
standing timber, growing crops, and grass 
from the category of immoveable property, 
regard has probably been had to the fact 
that they are all things usually coritemplat- 
ed as severable or intended to be severed, 
from the soil, When such severance is not 
intended, but on the contrary it is contem- 
plated that the purchaser of the trees should 
derive some benefit from their further 
growth, it is an interest in immoveable pro- 
perty that the purchaser takes”. Ins. 2 of 
the Indian Registration Act “Immoveable 
property” is defined as including certain 
things, “ but not standing timber, growing 
crops nor grass”, Rustomji in his Commen- 
tary on this Act says “If trees are sold with 
a view to the purchaser’s keeping them 
permanently standing and enjoying them 
by taking their fruits or otherwise, the sale 
would be a sale of immoveable property”. 
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The matter was very fully discussed in 
Marshall v. Green (1), where the question was 
whether a contract for the sale of growing 
timber was within the fourth section or the 
seventeenth section of the Statute of Frauds, 
that is, whether it was for a sale of an. in- 
terest in land or of a chattel. In his judg: 
ment in that case Lord Coleridge. ©. J., 
said: “I find the following statement of the 
law with regard to this subject, which must 
be taken to have received the sanction of 
that learned Judge, Sir Edward Vaughan 
Williams, in the notes in the last Edition of 
Williams’ Saunders upon the case of Duppu 
v. Mayo (2). The principle of these deci- 
sions appears to be this, that wherever at 
the time of the contract it is contemplated 
that the purchaser should derive a benefit 
from the further growth of the thing sold 
from further vegetation and from the 
nutriment to be afforded by the land, the 
contract is to be considered as for an interest 
in land; but where the process of vegeta- 
tion is over, or the parties agree that the 
thing sold shall be immediately withdrawn 
from the land, the land is to be considered 
as a mere warehouse of the thing sold, and 
the contract is for goods”......... Here the 
contract was that the trees should be got 
away as soon as possible, and they were 
almost immediately cut down. Apart from 
any decisions on the subject, and as a matter 
of common sense, it would seem obvious 
that a sale of twenty-two -trees to be taken 
away immediately was not a sale of an 
interest in land, but merely of so much 
timber”. Brett, J., said in his judgment 
“If the thing, not being fructus indus- 
trials is to be delivered immediately, whe- 
ther the seller is to deliver it or the buyer 
is to enter and take it himself, then the 
buyer is to derive no benefit from the land, 
and consequently the contract is not for an 
interest in the land, but relates solely to 
thing sold itself. Here the trees . were 
timber trees, and the purchaser was to take 
them immediately, therefore, applying the 
test last mentioned, the contract was not 
within the 4th section”. Grove, J., said 
“It seems to me that in determining the 
question whether there was a contract for 
an interest inland, we must look to what 
the parties intended to contract for. In all” 
the cases this has been made the test. In 
9 

(1) pe 1C. P. D. 35; 45 L.J. CO. P. 153; 33 L. T. 
404; 24 W. R. 175. 

(2) (1845) 1 Wms. Saund, 275 at p. 276; 85 E, R 336 
at p, 343, 
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.. the case of Smith v. Surman (3), it was argued 
by ‘Russel, Serjt, that ʻa sale of crops, or 
trees, or other matters existing in a growing 
state in the land may or may not be an 
interest in land according tothe nature of 
the agreement between the parties and the 
rights which such an agreement may give’ 
and that view was adopted by the Court in 
giving judgment........ Here the trees were 
to be cut as soon as possible, but even 
assuming that they were not tobe cut for a 
month, I think that the test would be whe- 
ther the parties really looked to their deriv- 
ing benefit from the land, or merely intend- 
ed that the land should be in the naure of a 
warehouse for the trees during that period. 
Here the parties clearly never contemplated 
that the purchaser should have anything in 
the nature of an interest in the land; he was: 
only to have so much timber, which happen- 
ed to be affixed to the land at the time, but 
was to be removed as soon as possible, and 
was to derive no benefit from the soil”. The 
same view was taken in Seeni Chettiar v. 
| Santhanathan Chettiar (4) by the Full 
Bench where Collins, O. J., said “It has long 
been settled that an agreement for the sale 
and purchase of growing grass, growing 
timber or underwood, or growing fruit, not 
made with a view to their immediate sever- 
ance and removal from thesoil and delivery 
as chattels to the purchaser, is a contract for 
the sale of an interest in land”. Subramania 
Ayyar, J., said “It is scarcely necessary to 
observe that though standing timber is, 
under the Registration Act III of 1877, 
moveable property only, still parties entering 
into a contract with reference to such 
timber may expressly or by implication 
agree-that the transferee of the timber shall 
enjoy, for a long or short period, some 
distinct benefit to arise out of the land on 
which the timber’ grows, In a case like 
that, the contract would undoubtedly be 
not one in respect of mere moveables, but 
would operate as a transfer of an interest in 
immoveable property”. It is true that a 
somewhat different view was taken in 
Krishnarao v. Babaji (5), where in a case very 
much like the present their Lordships 
observed “No doubt by the term ‘timber’ 
is meant properly such trees only as are fit 
to be used in building and repairing 


(3) (1829) 9 B. & 0.561; 2 Man, & Ry. 455; 7 L. 
J. K. B. (0. s.) 286; 109 E. R. 209; 33 R. R. 259. 

(4) 20 M. 58; 6 M. L. J. 281; 7 Ind. Dec. (x. s.) 41. 

(5) 24 B. 3l; 1 Bom. L. R. 489; 12 Ind. Dee. W. 6.) 
557, 
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houses. A mango tree, which is primarily 
a fruit tree, might not always, come within 
the term, but in this respect the custom of 
a locality has to be considered” and it was 
held with reference to the local custom 
that a mango tree was a timber tree and, 
therefore, an unregistered deed was admis- 
“sible to prove its transfer. ° i 

The learned Advocate for the respondent. 
relied on the finding of the Subordinate 
Judge that in this part of the country 
mango trees are timber and he also referred 
to a decision of this Court in Second Appeal 
No. 955 of 1922 where this was held to be 
common knowledge. That, however, was a 
case relating to trees which had been cut 
as timber. The present caseis a ease of 
a conveyance of a growing mango tree of 
which, according to the finding of the 
Subordinate Judge, the plaintif con- 
tinued to be in possession and to enjoy the 
fruits for a period of eight years. In these 
circumstances, it seems tome impossible to 
hold that the tree was conveyed as standing 
timber. The parties intended that the 
plaintiff should enjoy the fruits of the tree 
for an indefinite period. The immediate, or 
approximately immediate, severance of the 
tree frora the land was not within the con- 
templation of the parties as the subsequent 
events proved. Therefore, in my opinion, 
this tree was not sold as standing timber, 
but the transfer was a transfer of an interest 
inthe land. The deed of gift, therefore, 
required to be stamped and registered and 
the transfer could not be effected by an 
unregistered chithi, or by an oral gift. In 
my opinion, therefore, the plaintiff had not 
title to this tree and the decision of the 
learned Munsif was right. 

I would, therefore, allow this appeal, set . 
aside the decision of the Subordinate Judge 
and dismiss the plaintiffs suit with costs 
throughout, 

Z. K. Appeal allowed. 


MADRAS HIGH COURT. 
Civit Revision Petition No. 24 or 1925, 
March 12, 1925. 
Present :—Myr. Justice Wallace. 
K. K. S. MAMUNDI KONAR— 
PETITIONER 
Versus 
P. SHAMSUDDIN SAHIB BAHADUR 
-—RESPONDENT. 
Madras District Municipalities Act (V of 1920)— 
Rules for decision of disputes as to validity of eleca 
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tions, v.11 --Validity of vote—Returning Officer, whe- 
ther final authority—EHlection Court, jurisdiction of—- 
Ballot paper, marks on, effect of—Electoral Roll—Two 
persons corresponding to description—Voting by one, 
validity of —Revision. 

Rule 11 of the rules under the Madras District 
Municipalities Act of 1920 gives the Eleztion Court 
jurisdiction to decide for itself whether the Returning 
O.Bcer's rejectiqn or refusal of a vote was proper, and, 
if it was not proper, aud the result of the election has 
been materially affected thereby, it may set aside the 
election and order afresh one, or, if the result of the 
scrutiny is to givea majority to another candidate, 
it may declare that candidate duly elected: (p. 773, 
col. 1. 

In the matter of a decision as to the validity ofa 
vote, the Election Court and not the Returning Officer 
is the final authority. [p. 772, col. 2] 

Woodward v. Sarsons, (1875) 10 C. P. 733 at p. 748; 
44 L. J. C. P. 293; 32 L T. 867, followed. 

The right point of view from which the question of 
the validity of a vote by ballot is to be considered by 
the Polling Officer is to see whether any reasonable 
ground has been shown for concluding that by the 
marks onthe voting paper, the voters might be 
identified. [p. 773, col. 1.] 

Where on a ballot paper, besides the cross mark 
against the name of one of the candidates, there were 
lines scoring out the names of the other candidates 
and the Election Oourt held that the vote was valid : 

Held, on revision, that the decision on the question 
of the validity of the vote was within the jurisdic- 
tion of the Election Court, and that there was neither 
lack of jurisdiction nor irregular exercise of it, which 
would give the High Court authority to interfere 
under s. 115 of the O. P. O. [p. 773, cols. 1 & 2.] 

Where the description of a [voter onan Electoral 
Roll was “Murugesan, fitter” and a person who cor- 
responded tothe description presented himself for 
voting and was allowed to doso but on an election 
petition it was sought to be shown that there was 
another person who corresponded to the description 
in the Wlectoral Roll and, therefore, the vote as 
recorded was invalid, but-the [lection Court held the 
vote to be valid: g 

` Held, that there was no irregularity and that in the 
absence of proof that the persun who voted was not 
the voter mentioned in the ‘Electoral Roll, there was 
no ground for interference in revision. [p. 773, col. 2.] 

Petilion, under s. 107 of the Government 
of India Act, 1915, ands, 115 of Act V of 
1808, praying the High Court to revise an 
order of the Court of the Subordinate Judge, 
Trichinopoly, dated the 23rd December 1924, 


in O. P. No. 31 of 1924 on its file. 


Mr. A, Krishnaswami Iyer, for the Peti- 
tioner, i 


weMr. T. V. Ramanatha Iyer, for the 
Respondent. ~ 
JUDGMENT.—This civil revision 


petition is a petition praying that this 
Court willinterfere and set aside a finding 
of the Election Court of the Subordinate 
Judge of Trichinopoly in the matter of an 
election petition before it. At an election 
for a Councillor forthe first ward in Tri- 
ghinopoly Municipality held on 26th Sep- 
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tember 1924, the Chairman, who was the- 


Returning Officer, declared that the present 
petitioner was elected, having polled 71 
voles as against 70 votes for the respond- 
ent. The latter filed an Election Petition 
in the Subordinate Judge's Court, and on 
enquiry, the Subordinate Judge decided 
‘that the correct number of valid votes was 
72 forthe respondent and 71 for the peti- 
tioner, and declared the respondent 
duly elected. .The petitioner applies for 
revision of the finding and-declaration. 

Only two points are pressed before me 
firstly that the votes, Exs. G and: G-1, are 
invalid votes, and were, therefore, wrongly 
counted in favour of the respondent and 
secondly, that the vote of P. W. No. 5, one 
Murugesan, was not a valid vote. 

As to the first point Exs. Gand. G-1 appear 
to show, besides the cross marks against the 
name of the respondent, lines scoring outthe 
names of the other candidates. The Re- 
turning Officer did not take these votes into 
consideration in respondent’s favour ap- 
parently because: of these lines. 


of these lines. Before me, the petitioner 
contends that the Election Court had no 
jurisdiction to go behind the decision of 
the Returning Officer inamatter of this 
kind, that the Election Court is not a Court 
to which any authority is given to decide, 
as a question of fact, whether a vote is or is 
not valid, and that the proper scope of the 
Election Court’s jurisdiction is limited to an 
enquiry whether the Returning Officer had 


or had not exercised the jurisdiction vested - 


in him of deciding whether or not a vote 
was valid; in other words petitioner con- 
tends for the position that in the matter of 
the validity of a vote, the Returning Officer 
is the final-authority. This contention 
seems to me justified neither by the Rules 
governing the conduct of the election or 
enquiries by the Election Courts nor by 
reported decisions of Courts of Law, either 
Rule 
11 of the rules for the decision of disputes 


as to the validity of an election held under | 


the Madras District Municipalities Act, 19.0, 
clearly lays down that, in an enquiry of 
this kind, the Election Court has to decide 
whether or net “the result of the election 
has been materially affected by theimproper 
reception or refusal of a vote’. To restrict 
this to an enquiry whether the Return- 
ing Officer’s reception or refusal of a vote 
was or was not. within his jurisdiction is tg 


` 
. 


The . 
Election Court held them to be valid inspite | 


(901. ©. 1925] 


make the rule almost otiose. The Rule 
plainly gives the Election Court jurisdic- 
tion to decide for itself whether the Re- 
turning Odicer’s rejection or refusal of 
vote was proper, and, if it was not proper, 
and the result of the election has been 
materially affected thereby, it may set 
aside the election and order a fresh one, or, 
ifthe result of the scrutiny is to give a 
majority to another candidate, ib. may 
declare that candidate duly elected. The 
case-law referred to by the petitioner's 
learned Vakil seems to me to be entirely 
against him. The leading case on the 
pointin Woodward v. Sarsons (1) distinct- 
ly lays down that the decision in each case, 
namely, whether a ballot paper is void or 
not, is, “upon a point of fact, to be decided 
first by the Returning Officer, and after- 
wards by the Election Tribunal on peti- 
tion’ and the Election Court progeeded in 
that case to decide for itself, whether or 
not certain marks on the ballot papers did 
or did not invalidate the votes. The same 
coursa was followed in the Stepney case 
(2) and the Wigtown case (3) and numerous 
other cases might be quoted to the same 
effect. Section 2 of the Ballot Act, 1872, 35 
and 36 Vict. Ch. 33 distinctly lays down 
that “the decision of the Returning Officer 
as to any question arising in respect of any 
ballot paper shall be final, subject to 
reversal on petition questioning the election 
or return.” It has not been suggested 
and no authority is quoted before me for 
the proposition that the law is different in 
this country. Election Courts in this 
_ country have from time to time in deciding 
such questions as to the validity of votes 
held a scrutiny of votes, etc.,and I do not 
re-call any instancein which their jurisdic- 
tion to doso has been questioned. It is 
plain that the lower Court had ample juris- 
diction to decide, as a question of fact, 
whether Exs. Gand G1 were valid votes. 
It has considered the question of their 
‘validity from the right point of view, namely, 
whether any reasonable ground had been 
shown for concluding that by the marks 
on the votes, the voters might be identi- 
fied, and decided that they could not, and 
it held that the votes were valid. Such a 
decision was within its’ jurisdiction, and 
there is in that decision neither lack 


0 (1875) 100. P. 733 at p. 748; 44 L. J. C. P. 293; 
T32 1. T. 867. A 

(2) 4 OM. & H. 37. 

(3) 2 O'M. & H. 215, 
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of jurisdiction. nor irregular ` exercise 
of jurisdiction, which would give this 
Court authority to interfere under s. 115 
ofthe O. P. ©. Ib cannot be reasonably 
contended here that this Court has to decide 
for itself on the question of fact as to 
whether the votes were or were not invalid. 
This Court, in a civil revision petition, 
has only to see that the lower Court exer- 
cised its jurisdiction properly. I find, 
therefore, that there is nothing to be said 
in favour of the petitioner's first point. 

As to the second point, the question of 
fact for decision was whether P. W. No, 5 
was or was not entered on the Electoral 
Roll as a voter. The petitioner urges that, 
as both P. W. No. 5 and R. W. No. 3 
answer to the description, namely, “Muru- 
gasen fitter,’ therefore, the Roll so far 
as this name is concerned, is a document 
ambiguous or defective, within the mean- 
ing of s. 93 ofthe Indian Evidence Act, 
which prohibits evidence being taken to 
remove ambiguity or defect. I do not see 
what application s. 93 has to this gase, All 
that the Polling Oficer had to see when 
the voter presented himself to him was 
whether thename of the voter was on the 
Roll. It cannot reasonably be contended. 
that the Polling Officer‘has to wait to the 
end ofthe day in respect of every vote in 
order to see if any one else of the same 
name appears and claims that he is the 
voter on the Roll. P. W. No.5 appeared to 
vote. His name corresponded with the 
name onthe Roll and he was allowed to 
vote, There was no irregularity in the 
procedure. It was open to the petitioner to 
prove, that P. W. No. 5 was not the person 
on the Roll; but that he did not do; nor 
does R.. W. No. 3 claim that he is the 
person on the Roll. There was no lack of 
evidence on which the lower Court could 
conclude that P. W. No. 5’s vote was 
valid; and there is no case here either for 
interference under s. 115, C. P. O. 

I, therefore, dismiss the petition with 
costs. 4 

V. N. V. 


S. D. Petition dismissed. 
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- CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decres No. 1313 
or 1922. 

March 17, 1925. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

Srimati ACHOLA SUNDARI DEBI— 

DEFENDANT No. 3—APPELLANT 
VErSUS 
Srimati. DOMAN SUNDARI DEBI-- 
PLAINTIFF AND OTHERS—P10 forma 
DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), s. 20—Interest, pay- 
ment towards—Character of payment, proof of- -“:\s 
such”, “person liable to pay", meaning of—Co-mort- 
gagor, payment by-—Extension of limitation—Transfer 
of Property Act (IV of 1882), s. 39— Mortgage - 
Attestation, proof of-—Scribe,-whether attesting wit- 
ness. 

Where a payment is made towards a debt but 
there is nothing to show whether it was made in 
respect of principal or interest, the Court is entitled 
to find out on the evidence for what purpose the pay- 
ment was made. Jp. 774, col. 2.] | 

Hem Chandra Biswas v. Purna Chandra Mookerjee, 
35 Ind. Cas. 638; 44 C. 567; 22 C. W.N. 190 and 
Charu Chandra Bhattacharjee v. Karam Buxa Sikdar, 
43 Ind. Cag. 812; 27 C. L. J. 141, referred to. 

The expression ‘as such’ in s, 20 of the Limitation 
Act means that the payment must he made on 
account of interest which may be proved from the 
circumstances of the case from which payment as 
interest may be distinctly inferred and may be estab- 
lished by evidence. ibid] | F 

The expression ‘person liable to pay'in s. 20 of 
the Limitation Act doea not mean the entire body of 
persons liable to pay- the debt but each individual 
debtor who would be liable for the whole deht. 
Under the law each co-mortgagor is liable for the 
entire debt secured by the mortgage, and a payment 
by any one of them towards interest would operate to 
extend limitation.‘ [p. 775, col. 1.] | 

It cannot be said as a matter of law that a scribe 
cannot be an attesting witness of a mortgage-deed. 
Tt is a question of fact which must be determined by 

a Court of fact. [ibid.] i 
` Appeal against a decree of the Subordi- 
nate Judge, Burdwan, dated the 20th of E eb- 
ruary 1922, modifying that of the Acting 
Munsif, Additional Court at Katwa, dated 
the 6th of August 1920. 

Babus Hemendra Nath Sen and Gopendra 
Nath Das, for the Appellants. 

Mr. Mahendra Nath Roy and Babu Charu 
Chandra Ganguly, for the Respondents, 

JUDGMENT. 

Suhrawardy, J.—This is an appeal 
by defendant No. 3 arising out of a mort- 
gage suit brought by the plaintiff on a 
mortgage dated the 2nd Jaistha 1306 (1899) 
executed by defendant No. 1 and one Lakhan 
Chandra Dey since dead. The defendant 
No. 3 is a transferee of Lakhan’s interest in 
ihe mortgaged properties. The plaintiff 
purchased the mortgage in 1919 and brought 
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asuit on itfor recovery of amount then 
due thereon by a sale of the mortgaged 
properties. The defendant No. 1 admitted 
the mortgage and his liability under it. 
The defendant No. 3 among other pleas 
raised the plea that the suit was barred by 
limitation. The plaintiff's case was that. 
several payments were made by the debtors, 
the last being a payment of Rs. 30 in 1908. 
The First Court did not believe this pay- 
ment and dismissed the plaintiff's suit as 
against all the defendants except defendant 
No.1. On appeal the learned Subordinate ` 
Judge has found that the payment of 
Rs. 30 was proved and that the amount was 
paid an account of interest. On this finding 
he decreed the plaintiffs suit in full 
against all the defendants. 

Several points have been taken before us 
in support of the appeal. It is first argued 
that as the endorsement of this payment 
of Rs. 30 on the back of the bond does 
not show that the payment was made on 
account of interest, the Court below was 
wrong in law in allowing the plaintiff to 
prove by oral evidence that the payment 
was made on account of interest. This 
point seems to be concluded by authority 
and cannot be raised now. In the case of 
Hem Chandra Biswas v. Purna Chandra 
Mookerjee (1), it has been held that where 
payments are made for the debt, but there 
is nothing toshow whether they have been 
made in respect of the principal or interest, 
the Court is entitled to find out on the 
evidence for what purpose the payments 
were made. The same view was taken in 
the case of Charu Chandra Battacharjee v, 
Karam Buxa Sikdar (2), There are other 
decisions on this point and it must now be 
taken to be firmly settled that the words “ag 
such” in s, 20 of the Limitation Act mean 
that the payment must be made on account 
of interest which fact may be proved from 
the circumstances of the case from which 
payment as interest may be distinctly 
inferred and may be established by evi- 
dence. In the present case the endorsement 


‘shows the payment of Rs. 30 over the 


signature of Lakhan Chandra Dey. The 
learned Judge has found that at the time 
when this payment was made there was 
about Rs. 230 due on account of interest and 
principal. Deducting the amount of prin- 
cipal the balanée was due on account of 
interest. This fact was taken into con- 


(1) 35 Ind. Cas. 638; 44 O. 567; 22 O. W. N. 190. 
(2) 48 Ind. Cas, 812; 27 O. L. J. 141. 
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sideration in believing other ‘evidence that 
the amount was paid on account of interest. 
He further remarked that no. body on the 
side of the defendant said that the payment 
was made on account of principal. On a 
consideration of the evidence and the 
circumstances of the case he says as 
follows: “I, therefore, see no reason to 
disbelieve the plaintiff's evidence that Rs. 30 
was paid on account of interest. This 
finding based on the evidence decides this 
point.” 

The next question raised is that according 
to s. 20 of the Limitation Act, the payment 
must be made by the person liable to pay 
the debt : and as there were two mortgagors 
in order to bring the case under s, 20, the 
payment must be made by both the mort- 
gagors together and that payment by one 
.only was not such as was contemplated by 
that section. No authority has been cited for 
this proposition of law which to my mind 
_isanovelone. There can be no question 
that Lakhan, one of the mortgagors, was a 
person liable to pay and that he could not 
only pay his share of the debt but could 
have paid the entire debt under the mort- 
gage-deed ; and under the law every mort- 
gagor is liable for theentire debt secured 
by the mortgage. I do not think that the 
expression ‘person liable to pay’ means the 
a body of persons liable to pay’ the 

t 


ebt. . 

The third point argued is that the bond 
was, not properly and legally proved. This 
point was raised in the defendants’ written 
statement and an issue was joined in the 
_ First Court which was in these terms: 

“Was the bond in suit executed and 
attested according to law’? The learned 
Trial Court went into the evidence and 
found that it was duly executed and attest- 
ed. He mainly relied upon the evidence 
of the scribe who proved execution of the 
document. The plaintiff appealed against 
that portion of the decree of the First Court 
which dismissed’the suit as against defend- 
ants Nos..2 to 4 but these defendants did 
not prefer any cross-appeal or in any way 
object to the finding of the First Court on 
this issue. It cannot be said as a matter of 
law that a scribe cannot be an attesting 
witness. It is a question of fagt which must 
be determined by a Court of fact. We have 
not the advantage of the View of the Court 
of Appsal on this question and we do not 
think that we should he justified in allow- 
ing the appellant to raise this question in 
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appeal for the first time in this Court. But 
a prayer was madethat the case might be 
sent to the lower Appellate Court for trial 
of this issue. We do not think that we 
should be justified in granting this prayer, 
The defendants did not choose to take 
exception to the finding of the Trial Court 
and it must be taken that they had acquie- 
seed init. This question cannot, therefore, 
be re-opened at this stage. 

It is lastly contended that there should 
have been no personal decree against 
the appellant. It seems to us that this 
ground is taken on a misreading of the 
decrea passed in the Court below. There can 
be no personal decree as is evident from 
the length of time between the execution of 
the mortgage and the institution of the 
suit. The decree directs the defendants to 
pay the amount of the claim with costs of 
‘the suit and interest within three months 
from the date of the decree, failing which 
the decree shall be made absolute and the 
decretal amount should be realised from 
the sale of the mortgaged properties. This 
decree cannot be considered as a personal 
decree against the mortgagors. 

All the points taken on behalf of the 
appellant fail and this appeal is dismissed 
with costs. . 

Duval, J.—I agree. 


Z. K. Appeal dismissed, : 


MADRAS. HIGH COURT. 
Srecoxp Cryin APPEAL No. 518 or 1922. 
February 11, 1925, 
Present:—Mr. Justice Odgers. 

YENDLURI NAGABHOSHANAM, | 
MINOR, BY FATHER AND NEXT FRIEND, 
YENDLURI CHENGAYYA—P.taintTirr~ 

APPELLANT - i 
’ VEVSUS 
YENDLURI JAGANNAIKULU AND 
OTHERS— DEFENDANTS Nos. 1, 2 ann 4— 
RESPONDENTS, A 
Procedure- Judgment elleging admission of party 
-Admission denied - Review. ; 
~- Where á Judge states in his judgment that one of 
the parties through his Vakil made an admission in 
respect of an important fact, if the party affected 
desires to raise the contention that no such admission 
was made, it is his duty to apply to the Judge 
immediately for a review of the judgment when the 
matter is fresh inthe minds both of the Judge and - 


778 


the Vakil and not to wait for along time to get 
affidavits from gentlemen ut the Bar asto what took 
place in Court. [p. 777, col. 1.) , , 

` Madhu Sudan Chowdhri v. Chandrabati Chowdhram, 
42 Ind. Cas. 527; 6 L, W 437; 2h 0. W.N. 897; (1917) 
M. W. N. 518 (P. C.), Sarat Chandra Maiti v. Bibhabati 
Debi, 68 Ind. Cas. 433; 34 C. L. J. 302, and Mirza Sham- 


sher Bahadur v. Munshi Kunj Behari -Lal, 3 M. L.T.: 


212; 12 C. W. N. 273; 70. L. J.414, relied on. 

Second appeal against a decree of the 
District Court, Guntur, in A. 8. Nos. 68 
and 69 of 1921, preferred against that of 
the Court of the Second Additional Subor- 
dinate Judge, Guntur, in O.S. No. 60 
of 1919 (O. S. No. 64 of 1919, Temporary 
Sub-Court, Guntur). 

Mr. B. Somayya, for the Appellant. 

Mr. Ch. Raghava Rao, for the Respondents. 


JUDGMENT.—Thisis an appeal from 
the District Court of Guntur, in O. S. No. 60 
of 1919, on the file of the Second Additional 
Subordinate Judge of Guntur. , 

The suit was brought bya minor (the 
plaintiff) for the recovery of certain jewels, 
specified in the A Schedule and for the re- 
covery of promissory notes, eight in number, 
specified in the B Schedule. 

I have, in appeal nothing to do with the 
jewels, but only with five of the eight 
promissory notes. Three of the promissory 
notes have been found to belong to the 
4th defendant, Durgamma; and -in fact 
stand in her name. The other five do not 
stand inthe name ofthe 4th defendant; 
and the plaint asserts that the promissory- 
notes were endorsed in favour of the 4th 
defendant, by one Lakshmidevamma, who 
died in 1919, having survived her husband, 
who died in 1903. The plaintiff, a son 
adopted by Ramakrishnamma and Laksh- 
midevamma, was their heir, after the death 
of the latter. as 

The written statement of the firstdefend- 
ant, who is the father and guardian of the 
4th defendant, states:— 

“The case and jewels, etc., given to the 
4th defendant by her father and her hus- 
band had been given away for interest, by 
the said Lakshmidevamma and she -was 

- improving or increasing the same and get- 
ting promissory notes at first executed in 
favour of the 4th defendant. When laler 
on, they were to be executed again she got 
the pro-notes Nos. 6,7 and 8 executed in 
favour of the 4th defendant.” 

Now with regard to the other five, itis 
pleaded that consideration for them was 
either the jewels of the 4th defendant, or 
the personal stridhanam of Lakshmi- 


" ‘yENDLURY NAGABHUSHANAM 0, YENDLURI JAGANNAIRDLU. 
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devamma and that they were duly endorsed, 
in favour of the Ist defendant, as guar- 
dian of the 4th defendant on 5th January 
1919. i 

On appeal tothe District Judge, on this 
point he held, although he did not believe, 
that consideration for the five promisscry 
notes. in question was provided from Dur- 
gammas money, on the ground, that the 
practice of Lakshmidevamma seems to have 
been to keep her monies and that of 
Durgamma separate, still, the reason, 
why Lakshmidevamma might have endors- . 
ed over the promissory notes to the Ist 
defendant, was to enable him to find funds, 
for getting are-transfer of the properties 
sold by the 4th defendant’s husband, who 
seems to have been aman of reckless cha- 
racter, for very much less than what they 
were worth. 

Now, Mr. Somayya, for the plaintiff- 
appellant, complains that there were no -> 
materials, in the case set up by the’ 
plaintiff, on which the District Judge 
could find as he did. But, I think, that 
a perusal of that portion of the written 
statement, para. 3, is sufficient to displace 
this argument, as also reference to issue No. 
3: “Whether the promissory notes in Sche- 
dule B, other than items Nos. 6, 7 and 8, 
were assigned tothe 4th defendant? Is the 
assignment valid and binding on. the 
plaintiff’? Both the alternatives, set out 
in the written statement, are discussed by 
Subordinate Judge, in paras. 29 and 30 of 
his judgment, and, therefore, they must 
have been presented and argued before the 
Trial Court. 

Secondly, there is avery important state- 
ment by the learned District Judge in 
para. 17 of his judgment:— 

“It is conceded beforeme that if these 
assignments are found to be genuine, the 
plaintiff does not contest the validity of 
the assignments, on the ground that the 
consideration for the promissory notes 
formed part of Ramakrishnamma’s estate.” 

Now, this isa very importent admission 
and in fact, practically conclusive as re- 
gards the appellant’s case. The hearing 
before the learned Judge was on 8th Octo- 
bér 1921, judgment was pronounced on 9th 
November, the grounds of appeal were 
prepared on 17th April 1922, and the 
second appeal wes presented on the follow- 
ing day. 

Now, three affidavits have been filed, by | 
one side oy the other, as to the facts of this 
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‘admission having been made. As I have 
said more than once, L very much deprecate, 
having to decide on the trustworthiness of 
statements made on one side or the other, 
by gentlemen of the Bar. My training and 
my own feeling is to accept without reserve 

“anything, that is səid by a gentlemanin 
the position of a Vakil. I say this, in 

+ order to show my unwillingness to go into 
the matter, which has been raised in these 
affidayits. The gentleman, who appeared 
for the plaintiff, in the hearing of the appeal, 
was Mr. M. Kalidas, a High Court Vakil; 
while Mr. Seethapathi Rao appeared for 
the 3rd respondent and Mr, Nagabhusha- 
nam, Pleader for the lst respondent in 
A.S. No. 69 of 1921. Mr. Kalidas was not 
present, on all the days, when the appeals 
were heard and, therefore, his statement 
that neither he, nor the appellant’s guardian 
made the admission in question may be 
safely accepted. Mr. Seethapathi Rao 
states that the admission was made by 
Mr. Nagabhushanam, in reply to a pointed 
question by the Court, during the hearing 
of the appeal, when Mr. Kalidas was absent 
at Bapatla. Mr. Nagabhushanam states 
that he does not remember any such admis- 
sion being made and he is perfectly certain 
that such admission could not have been 
made by him. In the face of this evidence, I 
cannot say, that the learned Judge's state- 
ment has been in any way shaken. 

There is authority, to which I have been 
referred, viz, Madhu Sudan Chowdhri v. 
Chandrabati Chowdarain (l) and other 
cases [Sarat Chandra Maiti v. Bibhabati Debi 
(2) and Mirza Shamsher Bahadur v. Kunj 
Behari Lal (3)] to show that what the appel- 

‘Jant should have done, as soon as he found 
sucha damaging statement, in the judg- 
ment of the learned Judge, is this:- He 
‘Should have asked the learned Judge for 
a review of his judgment, when the matter 
was fresh in the mind both of the learned 
Judge and the learned Vakils and not 
have waited, as he did, for one year and 
nine months, to get affidavits from gentle- 
men one of whom did not remember any- 
thing about it. I think, therefore, that the 
admission must stand. 

It seems to me that the other points, 
raised by Mr. Somayya, need.not ba dealt 
with by me. It is a little, anomalous that 


1) 42 Ind. Cas. 527; 6 L. W.437; 21 O. W. N. 897; 
(1917) M. W. N. 518 (P. CO). 

(2) 63 Ind, Oas. 433; 34 O. L. J. 302. 

(3) 3 M. L. T. 212; 13 O. W. N. 273; 7 C. L. J, 414. - 
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the complaint should be now, that the 
finger-print expert was not called, for, 
when the defendant wanted to call him 
the application was opposed -by the plaint- 
if. The same remark applies to Ex S, 

The whole question discussed in para. 16 
apparently goes to the credit gf D. W. No. 3, : 
who was cross-examined, regarding the 
date of Ex. 5, However, these two last 
points are questions of evidence and ques- 
tions of fact and I am not disposed or 
entitled to go into them in second appeal, 

J, therefore, think that the second appeal 
must be dismissed with costs. 

VAN NG i 


8. D. Appeal dismissed. 


PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATE DECREE No. 514 
or 1922. 

June 23, 1925. 
Present:—Mr. Justice Ross. 
RAMKHELAWAN SAHU AND ANOTHER 
— DEFENDANTS Nos. 1 AND 2—APPELLANTS 


versus 
Lala, KULDIP SAHAY AND OTHERS-— 
PLAINTIFFS —RESPONDENTS, 
Landlord and tenant—-“Kharij jama", 
ef. 
Terima facie the expression “kharij jama” imports 
that the owner of the kharij jama land is an independ- 
ent proprietor and does not hold under the zemindar. 
{p. 778, col 2.] j 
Appeal from a decision of the Subordi- 
nate Judge, Arrah, dated the 23rd Feb- 
ruary 1922, affirming that of the Munsif, 
Sasram, dated the 2nd June 1921. 
Messrs. S. M. Mullick.and N. N. Sinha, 
for the Appellants. 
Messrs. Akbari, Rai T. N. Sahay and D. 
N. Verma, for the Respondents. 


JUDGMENT.—This is an appeal from 
a decision of the learned Subordinate Judge 
of Arrah affirming a decision of the Munsif 
granting a decree to the plaintiffs in a 
suit (so far as is now material) for a decla- 
ration that they have a right of way from 
their garden, plot No. 254 of Khata No. 45 
to the Local Board road in village Rajokher 
over plot No. 215 belonging to defendants 
Nos land 2 which intervenes between the 
garden and the road. 

Defendant No.7 is the landlord and he 
did not contest the suit. Defendants Nos. 
l and 2 who did contest the suit had 


meaning 
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taken settlement of plot No. 245 from de- 
fendant No. 7 in 1918. Thesuit was brought 
in 1920. 


The main contention on behalf of the 
appellants-defendants Nos. 1 and 2 is that 
the Courts below have erred in holding 
that the plaimtifis have acquired this right 
of way by prescription, because they are 
tenants of defendant No. 7 and could 
neither prescribe against their landlord nor 
against defendants Nos. 1 and 2 who are 
tenants under the landlord. Itiscontended 
that- for two years before the suit ‘plot 
No. 245 was in settlement from the land- 
lord and before that it was parti and that 
consequently the plaintiff must have pre- 
scribed against their landlord and his 
tenants and that this is impossible in law. 
This argument rests on the fact that in the 
Record of Rights the plaintiffs are recorded 
in the khatian, and itis argued that, there- 
fore, they must be tenants of the landlord. 
The Record of Rights shows that the plaint- 
jffs’ ancestor purchased the land in 1849 
and that the land is kharij jama. The 
Munaif took the view that this meant that 
the land was excluded and not settled with 
the-zemindar at the time of Permanent 
Settlement and that the title of the plaintiffs 
was, therefore, independent of that of the 
zemindar of the village. The learned 
Advocate for the appellants referred tos. 3, 
‘el. (3) of the Bengal Tenancy Act where 
“Tenant” is defined as “a person who holds 
land under another person, and is or but 
for a special contract would be, liable to 
pay rent for that land to that person.” 
Reference was also made to Gokkul Sahu 
v. Jodu Nundun Roy (1), where it was held 
that arent free brahmotar sanad operated 
as a special contract but for which the 
brahmotardars would be liable to pay 
rent and that the brahmotardars were 


tenants within the meaning of the 
Act. Now while it is quite clear 
that the mere fact that no rent is 


paid does not necessarily mean that the 
plaintiffs are not tenants of the landlord 
and while the fact that they are entered 
in the khatian to some extent supports the 
argument of the appellants, yet the case 
really turns on the effect of the entry 
“kharij jama.” In Wilson’s Glossary “kha- 
rij jama" is translated as meaning “sepa- 
rated or detached from the rental-of the 
State as lands exempt from rent or of 


(1) 17 C. 721; 8 Ind. Deo. (x s.) 1023. 
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which the revenue has been assigned to 
individuals or institutions.” In N. James’ 
Settlement Report of Patna kharij jama is 
defined as “land allowed free to zemindars 
as reward for some special service, by a 
Provincial Governor, and so to be distin- 
guished frem altamga grants.” Prima 
facie, in my opinion, the word imports 
that the owner of the kharij jama land is 
an independent proprietor. The land has 
been included within the zemindari of 
defendant No. 7, but it has evidently never 
been resumed and could not now be 
resumed and consequently the relation of 
landlord and tenant does not exist between 
the parties. In his judgment the learned 
Subordinate Judge has merely referred to 
the finding of the Munsif on this point 
and has not discussed the matter further 
evidently, as appears from a later passage 
in the judgment, because it was not argued 
before him. I see no convincing ground 
for holding that the Munsif was wrong in 
deciding that the plaintiffs had a title in- ` 
dependent of the zemindar with regard to 
this .land. This view also finds some 
support from the consideration that the 
landlord did not contest the case. 

It was also argued that the plaintiffs had 
not proved that they used this path as of 
right and that there is no evidence of this. 
The learned Munsif went into this part of 
the case fully and came to the conclusion 
from the nature of the user that the enjoy- 
ment had been as of right. The learned 
Subordinate Judge disbelieved the evidence 
that was given by the defendants that the 
user had been with the permission of the 
landlord and found that the evidence of 
the plaintiffs’ witnesses proved that the 
user of the passage by the plaintiffs was 
as of right. This was an inference which 
it was open to the Courts below to draw 
and Isee no reason to doubt the correct- 
ness of their finding. 

The appeal is dismissed with costs. 

Z. K. Appeal dismissed. 
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OUDH JUDICIAL COMMIS- 
: SIONER’S COURT. 
First EXECUTION or DECREE APPEAL No. 30 
i oF 1925. 
September 4, 1925. 
Present:—Mr. Wazir Hasan, A. J. C., and 
. Mr. Simpson, A. J. C. 
` AMEER MIRZA BEG— JUDGMENT- 
DEBTOR— APPELLANT 
versus z 
M. UDIT PERSHAD—Decres- 
HOLDER—RESPONDENT. 

Oudh Civil Digest, s. 279- -Title claimed by inherit- 
ance—Compromise---Antecedept title revognized— 
“Ancestral land”. 

If a dispute in which a person claims to succeed to 
certain landed property by right of inheritance, based 
ori an alleged custom, results ina compromise which re- 
cognises the claimant's antecedent title to the property, 
his interest in such property is “directly or indirectly 
inherited”, and, therefore, “ancestral land” within the 
meaning of s, 279 .a) of the Oudh Civil Digest. [p. 781, 
cols. 1 & 2.] 

First appeal against an order of the 
First Additional Subordinate Judge, Luck- 
now, dated the 17th April 1925, in Execution 
Case No, 106 of 1924. 


Mr. R. K. Bose, for the Appellant. 
Mr. Hargobind Dayal Srivastava, for the 
_ Respondent. i 


JUDGMENT. —The respondent, Babu 
Adit Prasad, holds a decree for a sum 
of Rs. “61,814 odd against the appellant, 
Amir Mirza Beg. In execution of that decree 
he desires to sell through the Civil Court, 
which passed the decree, one-third share 
in the following properties as belonging 
to’ his judgment-debtor, the appellant :— 

(1) Lands in Malihabad. 

(2) Shops and houses in Mirzaganj in 
the town of Sandila. 

(3) A certain number of villages com- 
prised within the taluqa of Aurangabad 
in the District of Sitapur. 

(4) A bungalow in Sitapur. 

(5) Shops in Thomsonganj in the City 
of Sitapur. p 

(6) Ahouseand certain shops in Grig- 
ganj, in Sitapur. | | - 

‘Against the proceedings in execution 
of the decree the only objection taken 
by the judgment-debtor was that the exe- 
cution of the decree should be transferred 
to the Collector under the notification of 
the Local Government. No. 1887-1-238, 
dated the 7th October 1911. This notific- 
ation is incorporated in paras. 178 and 179 
of the Oudh Civil Digest. The notification 
is that “the execution of decree in case 
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in which aCivil Court has ordered any 
ancestral land situated in the United 


Provinces of Agra and Oudh or any interest 
in such land to be sold shallbe transferred 
to the Collector.” The contention of the: 
judgment-debtor is that the immoveable’ 
property which the decree-hglder desires 
to sell is ancestral land within’ the. 
meaning of the notification. This con- 
tention has been, rejected by the Court 
below. In appeal before us it is reiterated 
on behalf of the judgment-debtor. 

At the hearing of the appeal the appel- 
lant’s learned Pleader abandoned his conten-. 
tion in respect of all properties except the 
villages comprised within the Aurangabad 
estate. Our decision, therefore, must govern’ 
the question as to the judgment-debtor's 
interest in those villages only 

According to para. 179 of the Oudh 
Civil Digest the term “ancestral land” in 
the notification mentioned above means.— 

“(a) land; forming a mahal or share in’ 
or portion of a mahal. which has been 
owned continuously, in Agra from the first 
of January 1:60, or in’ Oudh from the 
Summary Settlement òf 1858-1859 or from 
the conclusion of the first Regular Settle- 
ment, by the proprietor, which term 
shall include an “under-proprietor” in 
Oudh as defined in s. 15 of the United 
Provinces Land Revenue Act, 1901, or by 
the person: or persons from whom such 
proprietor has ‘directly or indirectly in- 
herited such land; Lo 

(b) land forming an estate or part of an 
estate as defined in the Oudh Estates “Act, 
1869”. ; : 

In the present case we are not concerned 
with the cls. (c) and (d). Those clauses 
have consequently not been reproduced 
in this judgment, The argument advanced 
on behalf of the judgment-debtor is that 
his one-third interest sought to be sold is 
ancestral land within the meaning given 
to it in each of the cls. (a) and (b). We 
propose first to dispose of the argument. 
founded on cl. (b). ` 

We are of opinion that the learned 
Additional Subordinate Judge, from whose 
order this appeal has been preferred, is 
right in his conclusion that the property 
in question does not fall within cl. (b). 
The estate of Aurangabad within which 
the villages in question lie was held as 
an estate within the definition of that 
term as given in the Oudh Estates Act 
I of 1869 by Mirga Agha Jan whose name 
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was entered at No. 77 of the First List 
an at No. 26 of the Second List of the 
lists prepared under s. 8 of the Act. He 
died on the 18th June 1875 and was succeed- 
ed by his eldest surviving son, Muhammad 
Ali Beg, under a,bequest made by him. 
Agha Jan’s eldest son, Nawab Ali beg, 
had predeceased him. Nawab Ali Beg’s son 
Hamid Mirza Beg had come into existence 
at the death of Agha Jan and is still 
alive. Amongst the sonsof Agha Jan next 
to Muhammad Ali Beg in the order of 
seniority was his son, Ali Mirza Beg. The 
appellant, Amir Mirza Beg, is the son of 
Ali Mirza Beg. The youngest son of Agha 
Jan is Ahmad Mirza Beg. A suit brought 
by Hamid Mirza Beg against Muhammad 
Ali Beg claiming title tothe Aurangabad 
estate by virtue of the rule of succession 
laid downin ActI of 1869 failed. A Bench 
of this Court held that Muhammad Ali 
Beg acquired title to the estate under the 
Will of his father and thatin his hands 
the taluga of Aurangabad by reason of 
the provision ofs. 15 of Act I of 1869 ceased 
to be an estate within the meaing of the 
Act. The same conclusion was reached 
in a decision of this Court in another 
litigation relating to the estate of Auranga- 
bad. A certified copy of that decision 
-has been produced in this case and is 
marked as Ex, A-3. We are of opinion that 
the judgment-debtor’s interest in the vil- 
lages in question is not “ancestral land” 
without the meaning ofcl. (0) mentioned 
above. This opinion isdirectly supported by 
a decision of a Bench of this Court given 
so far back as the year 1913 in the case 
of Asghari Khanan v. Raj Bibi (1). 

We now proceed to consider the appel- 
lJant’s argument in relation to cl. (a), which 
also we have already quoted. The decision 
turns on the interpretation of the words 
“directly or indirectly inherited.” The 
case put forward on behalf of the appel- 
lant is that Amir Mirza Beg should be 
held to have so inherited his one-third 
share in the villages in question from 
Muhammad Ali Beg, the last proprietor 
of the estate. The facts necessary in 
relation to this part of the case are as 
follows :— 

On the death of Muhammad Ali Beg 
disputes arose as to the possession of and 
succession to the Aurangabad < estate. 
Amongst the claimants . for the entry of 


(1) 22 Ind, Cas. 267; 16 O, O. 277, 
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names in the Revenue Records by mutation 
were Hamid Mirza Beg, Amir Mirza Beg, the 
present appellant, and Ahmad Mirza Beg. 
In consequence of that dispute proceedings 
were taken under section 145 of the Or. P. 
C., also. This controversy was eventually 
settled by æ compromise which was in- 
corporated in a document dated the12th 
July 1909. This document was also regis- 


‘tered. The proceedings relating to the 


mutation of names and also those which 
arose under s. 145 of the Cr. P. Ô., were 
concluded in terms of this compromise. 
Those termsare stated in the decision of 
this Court in the case of Bisheshwar Nath v. 
Hamid Mirza Beg (2) and both sides have 
relied on the report of that decision in 
proof of the compromise and its terms. In 
the proceedings which ended with the com- 
promise mentioned above Hamid Mirza Beg 
claimed title to the entire estate by virtue 
of the provisions of Act I of 1869 relating 
to succession. Ahmad Mirza Beg claimed 
the entire estate under the ,same Will of 
AghaJan on which Muhammad Ali Beg 
had claimed and established his title to 
the whole estate of Aurangabad. As 
against each of these claimants Amir Mirza 
Beg based his title to the succession of- 
the estate as an heir to Muhammad Ali 
Beg under’a custom which authorized 
Muhammad Ali Beg to nominate his suc- . 
cessor and claimed that he was'so nominated 
by Muhammad Ali Beg. Thecompromise, 
which in other words wasa family settle- . 
ment, precluded an enquiry into one and all 
of these three claims. The argument on the 
side of the respondent is that the interest 
which Amir Mirza Beg got by virtue | 
of the Settlement of the 12th July 
1909 must be taken to have been ob- 
tained by him under a transfer from 
the other two parties tothe compromise 
and, therefore, Amir Mirza Beg has not 
‘directly or indirectly inherited’ that in- 


terest. The learned Subordinate Judge 
has accepted this argument of the re- 
spondent. 


It is obvious that if the compromise 
can reasonably be construed to be a 
transfer to one from the other two of the 
three parties. to the compromise the re- 
spondent must succeed. In our judgment 
the Settlement of the 12th July 1909 
cannot be so construed. The learned 
Additional Subordinate Judge observes in 
his judgment under appeal that the title 

(2) 48 Ind. Cas, 20; 5 O. L. J. 582. 
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on which Amir Mirza Beg claimed suc- 
cession to the Aurangabad estate. “not 
having been established it is clear that 
the judgment-debtor could never inherit 
the property.” But the whole object of 
the settlement was to altogether close 
the doors of inquiry into the validity or 
otherwise of the claims put forward by 
these three persons and it would be stulti- 
fying the settlement if we were now to per- 
mit such an inquiry. The conclusion that 
tha compromise amounts to a transfer from 
one of the parties to another is clearly 
based on an unfounded assumption that 
the transferor had a title to convey. The 
settlement in question creates no such 
title in favour of any one of the three 
- parties to it. Our interpretation of the settle- 
ment is thattheinterest which these per- 
sons obtained under the terms of the settle- 
ment was in virtue of the recognition of 
the antecedent claim of each by the other 
or others. This claim, as we havealready 
stated, was founded by Amir Mirza Beg on 
his right to succeed by inheritance under 
an alleged rule of custom. That a settle- 
ment of controversy between two persons 
may amount toa transfer from one to the 
other may be conceded but the Settlement 
of the 12th July 1909 is clearly not of 
that nature. We think that the view 


taken by the learned Judges of the High © 


Court of the N.-W. P., who decided the 
case of Lalla Oudh Beharee Lall v. Ranee 
Mewa Koonwer (3) is peculiarly applicable 
to the settlement with which we are 
concerned. It- isas follows: 


“The true character of the transaction 
appears to us to have been a settlement 
between the several members of the family 
of their disputes, each one relinquishing 
all claim in respect of all property in 
dispute other than that falling to his share, 
and recognizing the right of the others 
as they had previously asserted itto the 
portion allotted to them respectively. It 
was in this light, rather than as conferring 
a new distinct title on each other; that 
the parties themselves seem to have regard- 
ed the arrangement and we think that 
it is the duty ofthe Courts to uphold 
and give full effect to such an, arrange- 
ment.” In delivering the judgment of 
their Lordships of the Privy Council in 
the case of Rani Mewa Kunwar v. Rani 


(3) 3 Agra H. O. R. 82, 
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Hulas Kuwar (4), the Right Honourable 
Sir Montague E. Smith said :— “The com- 
promise is based on the assumption that 
there was an antecedent title of some kind in 
the parties, and the agreementacknowledges 
and defines what that title is.” The 
view of the learned Judges ef the High 
Court in the case mentioned above was 
adopted and the observation of the Right 
Honourable Sir Montague E. Smith was 
quoted with approval by their Lordships 
of the Privy Council in the case of Khunnt 
Lal v. Gobind Krishna Narain (8). We 
hold, therefore, that the judgment-debtor’s 
one-third interest in the villages in question 
is “ancestral land” within the meaning of 
cl. (a) of para. 279 of the Oudh Civil 
Digest. 
“Wé accordingly allow this appeal, set 
aside the order of the lower Court and 
accept the objection of the judgment-debtor- 
appellant so far as the villages in question 
are concerned with costs in both the 
Courts. ` , 

‘S, D. ; Appeal allowed. 

(4) LL A. 157; 13 B. T. R. 312; 3 Sar. P. O. J. 554; 
Rafique & Jackson's P. C. No. 27 (P. C.). 

(5) 10 Ind. Cas. 477; 33 A. 356; 15 0. W. N. 545; 8 
A. L. J. 552: 13 0. L. J. 575; 13 Bom. L. R. 427; 10 M, 
L. T. 25; (1911) LM. W. N. 432; 21 M, L. J. 615; 38I, 
A. 87 (P. C.). 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DEORER No. 155 
oF 1923. 

© * May 18; 1925. , 
‘Present :—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Mukerji. h 
Bibi JABEDA KHATUN AND ANOTHER— 
DEFENPANTS—APPELLANTS 
Versus st 
Syed MAHOMMAD MOZAFFAR ALI 
MUSANI AND oTHERS—-PLAINTIFFs— 
RESPONDENTS. | 

Muhammadan Law—Wakf-—Mutwalli, if can grant 
permanent lease—Lessee if can acquire adverse posses- 
sion—Istimrari mokarrari, meaning of —Landlord and 
tenant-—Permanent tenure--~Burden of proof. 

A mutwalli ofa wakf estate cannot create a lease- 
hold interest to endure beyond his life unless 
authorised by the kazi. [p. 783, col. 2] | 

The lessee ofa mutwalli acquires no title by ad- 
versa possəssion against the succeeding mutwalli, and 
if the latter recognizes the interest of the lessee, a new 

enancy is thereby created. [p. 783, col. 2; p. 781, col. L} 
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Vidya Varuthi Thirtha Swanigal v. Balusami 
Ayyar, 65 Ind. Cas. 161; 48 I. A. 302; (1921) M. W. 
N. 449; 41 M. L. J. 346; 44 M. 831; 3U. P. L. R. (P. C.) 
62; 15 L. W. 78; 30 M. L. T. 66: 3 P. L. T. 245; 26 C. 
W. N. 537; 24 Bom. L. R. 629; 20 A. L. J. 497; (1922) 
A. I, R. (P. C) 123 (P. C.), followed. 

. Where a tenancy created by a muiwalli is not 
challenged for over 70 years and the rent remains 
unchanged, apflications for enhancement having 
failed, the Court can presume the grant to be of law- 
ful origin and of a permanent and heritable nature. 
Lp. 184, col. 2.] 

The words ‘istimrari mokarrari do not necessarily 
mean permanent and heritable. The nature of an 
istimrari mokarrari grant is to be determined from 
the circumstances of the case. Tibid.] 

When the relation of landlord and tenant is ad- 
mitted, the onus of proving a permanent tenure ata 
iwed tent is on the tenant. [p. 784, col. 1.1 

Case-law considered. 

. Appeal against a decree of the Officiat- 
ing Subordinate Judge, Dinajpur, dated 
. the 29th of March 1923. 

Sir P. C. Mitter (with him Babus Bejoy 
Kumar Bhattacharji and Khagendra Nath 
Mitter), for the Appellants. 

Sir B. C. Mitter and Babu [Jotindra 
Mohan Choudhurt, for the Respondents. 

JUDGMENT. 

Greaves, J.—This is an appeal by de- 
fendants Nos. 1-4 against a decision of the 
Officiating Subordinate Judge of Dinaj- 

ur. 

The suit outof which this appeal arises 
was originally instituted by the Receiver of 
a wakf estate for a declaration that the 
father of the defendants had no right to 
enjoy the property in suit which consisted 
of 1440 bighas of nishkar land,. at a per- 
manent and invariable tent, for a de- 
claration that neither Syed Sadaruddin-Al- 
Musari or any other mutwalli of the wakf 
estate had any right ‘to permanently settle 
the land in suit and that if Syed Sadaruddin 
had so settled it, the plaintiff is hot bound 
by the settlement and asked that it should 
` be set aside, that the defendants might be 
ejected and the plaintiff given khas pos- 
session and a decree for mesne profits. 

There was an alternative prayer for enhance- 
“ment of rent if a decree for ejectment was 
not passed, 

The, plaintiff became mùtwalli of the 
wakf subsequent to the institution of the 
suit in the year 1325 and he was substitut- 
ed as plaintiffin place of the Receiver. 

The plaintiff states in his plaint that ac- 
cording to his information long after the 
Permanent Settlement during the time of 
Syed Sadaruddin-Al-Musari, the father of 
Syed Abdulla-Al-Musari, the last mutwalli, 
a non-permanent, non-heritable tenure was 
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ereated without consideration and for a 
fixed term of the land in suit and that one 
Gafuruddin mukhiear, father of the defend- 
ants, purchased ata rent execution sale 
in the year 1902 a jote (being the lands in 
suit) ata jama of Rs, 337-11 annas 144 gandas 
which was described in the sale-certificate 
as istimrari. a 
The defendant in his written statement 
claims that the jote is a transferable and 
heritable permanent tenure with the rent 
fixed in perpetuity and that the jama has 
never been altered and that this had been 
admitted unconditionally by the mutwallis 
who had treated the jote as a transferable 
and heritable istimrari jote with the rent 
fixed in perpetuity. They. further claimed 
to have been in possession for more than 
12 years as bona fide transferees for- value 
and that the suit was barred by Arts, 
134, 142 and 144 of the Limitation Act and 
by estoppel arising from the conduct of 
the plaintiff and his predecessors, They 
further claim that Gafuruddin Ahmed made 
a wakf of the property by executing a 
tauliatnama of which defendant No. 2 is 
mutwalli and that the suit is not maintain- 
able against him as he is not sued as 
mutwallt of the wakf. : 
By asanad of the Emperor Shah Alam 
dated the 9th April 1772 the tawliat of the 
shrine of Onsub-ul-Aquetali together with 
wakf mehals appertaining thereto, which 
included the lands in suit, was granted to 
Syed Suduruddin and it was thereby pro- 
vided that the mutwalli was not competent 
to grant istimrari or mokarrart or to lease 
at alow jamaanything appertaining to the 
Pargana. Similar sanad, which, however, 
did not include this last provision, were - 
granted to Syed Suduruddin by the Nawab 
Nazim of Murshidabad on the lst Septem- 
ber 1772 and by the East India Company 
on the 14th September 1773. The learned 
Judge in the Court below declared the 
plaintiff's title to the land in dispute and 
passed a decree for khas possession and for 
mesne profits forthe three years 1325 to 
1327. He states in his judgment that it 
was admitted that the tenure formed part 
of the endowment of the wakf and he finds 
that the endowment was founded in the 14th 
or 15th century, He further finds that the 
tenure was held at an unvaricd rent for 
more than 100 years and that it was allow- 
ed to descend from father to son and that 
it was treated by most of the mutwallis as 
istimrarit mokarrart. He finds that there 
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“was nothing to show that the tenure was 
created with the leave ofthe Court of the 
~ kazi and he holds that a mutwalli cannot 
permanently transfer a property by way of 
lease, The following points were urged 
“before us on behalf of the appellants. 

(1) That they or their predecessors have 
acquired a title by adverse possession hav- 
ing been in possession of the tenure at any 
rate since 1x60 or thereabouts and it is 
urged that the claims of any mutwalli were 
barred under the Limitation Act of 1859, 
which is said to govern the case, s. 10 and 
Art. 134 of the present Limitation Act 
having no application. 

(2) “That the present plaintiff is estop- 

. ped by.the representations of his predeces- 
sors madein sale proclamations when the 
tenure was sold for arrears of rent that the 
tenure wasistimrari mokarrart. 

(3) That the onus is on the plaintiff to 

show that the tenure was created after the 
sanad of the 9th April 1772 and that as 
the plaintiff has not discharged this onus, 
there is nothing to show that it was not 
created prior to 1772. 
. (4) Thatfrom the recognition: by previous 
mutwallis of the tenure asistimrari mokarrari 
during a long period of years the Court 
should assume a legal origin and that it was 
created with the leave of the kazi. 

(5) That as a wakf has been made of the 
tenure the mutwalli of this wakf should 
have been sued and that in his absence no 
valid decree could be passed. 

(6) That under the provisions of s. 10 of 
the Bengal Tenancy Act a tenure-holder 
can only be ejected on breach of a condi- 
tion. 

Before dealing with these contentions it 
will be convenient to state what evidence 
there is on the record as to the existence of 
the tenure and who were the mutwallis of 
the wakf from the date of the sanad. As 
already stated the first mutwalli was 
Syaruddin to whom the sanad was given 
in .1772. There is no evidence one way 
or other as to whether the tenure was in 
existence prior to. the grant of the sanad 
and there is no evidence either as to the 
dealing of Syaruddin with the wakf estate. 
Syaruddin was succeeded by Syed Gafurud- 
din but there isno evidence as to the date 
of his succession or as to his dealings with 
the wakf estate. 

He was succeeded by Karimuddin but 
the date of his succession does not appear. 
It is clear, however, that the tenure was in 
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existence during, at any rate, a portion of 
the time that he was mutwalli but whether 
he created it is not established by the 
evidence, it is clear, however, that it must 
have existed in the year 1843 for in the year 
1850 (see Ex. L) Karimuddin sued as 


mutwalli for the rent of an eistimrari jote 


which is the land in dispute for the years 
1643 to Bhadra 1257 (1850) at the rate of. 
Rs. 387-11 oddiper annum (the equi- 
valent of Rs. 363-8 sicca rupees). In those 
proceedings the defendants relied amongst 
other documents on two acquittances of 
the years 1806 and 1807 which are referred 
to in the decree Ex. D, these documents 
are not before us but the appellants -rely 
on them as showing that the istimrari jote 
existed at any rate from the year 1806. In 
another decree passed in the year 1859 (Lx 
G) in favour of the same mutwalli the land is 
described as the ancestral istimrari jotes 
ofthe defendants the annual rental being 
Rs. 363-8 sicca rupees and in the sale 
certificate (Ex. 8) in execution of Ex. G, the 
land is described as istimrari., 

The successors of Syed Karimuddin were 
Sadaruddin, Serajuddin and Safiruddin who 
continued as mutwallis to 1904 or 1905. 
Their successors were Syed Abdul Waris 


‘and Syed Abdulla who were succeeded by 


the present mutwalit. 

This much, therefore, is clear ‘that the 
tenure has existed since 1843, that so far 
as can be ascertained the rent has remained 
unchanged during three mutwalliships and 
for a period of nearly 70 years. It willnow 
be convenient to deal with the points rais- 
ed by the appellants. 

With regard to the first point I do not 
think that any question of limitation or, 
advers possession can arise. These con- 
tentions are l think clearly untenable in 


view of the decision of the Judicial Com- - 


mittee in Vidya Varuthi Thirtha Swamigal 
v. Balusami Ayyar (1). That case deals with 


a Hindu math but the Board state that the 


principles there laid down apply equally 
to Muhammadan endowments and it is clear 
from that case that unless authorised by 
the kazi no mutwalli could create a lease- 
hold interest to endure beyond his life, that 


“the lessees acquired no title by adverse pos- 


session against the succeeding mutwalli and 


(1) 63 Ind. Cas. 161; 481 A. 30%; (1921) M. W.N. 
449; 41 AL L, J. 346; 44 M. 831: 3 U. P. L. R. (PO. 
62; 15 L. W. 78: 30 M. L. T. 66; 3 P.L. T. 245; 26 O. 
WN. 537; 2 Bom. L. R. 629; 29 A. L. J.3497; 41922) 
A. L R. (P. C.) 123 (P.O). 
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that if the succeeding mutwalli recognized 
the interest, the consent is only referable to 
a new tenancy created by him and that there 
is no adverse possession until his death or 
until 4 new mutwalli takes his place. 

With regard to the second point the ap- 
pellants contend that there is estoppel, as 
_ at the Court sales the mutwalli represented 
. the deity, but I donot thiuk that it was in 
the scope of the mutwalli's agency to make 
a representation of this nature if the lease 
wasin the fact granted without the author- 
ity of kazi and consequently I think no 
question of estoppel arises. ; 

The third point raises questions of some 
difficulty. The respondents contend that 
when as here the position of landlord and 
tenant exists, the onus of proving the 
existence of a tenure ison those who set it 
up and that this is always so, the only 
exceptions being in the case,of ratyats or 
lakhrajdars. 


What the respondents in effect say is 
this, by admitting you are a tenant, you 
admit that these lands are part of the 
permanently settled estate and as such liable 
to rent, which you acknowledge you are 
liable to pay, and that it is, therefore, for 
you, the tenant, to show that you holda 
lease of these lands which entitles you 
to hold them in perpetuity ata fixed rent. 

Theappellants,on theotherhand,rely onthe 
eases of Hurryhur Mookhopadhya v. Madub 
Chunder (2) and Bipradas Pal Chowdhury 
vy. Kamini Kumar Lahiri (3), the principles 
laid down in which, they say, are not to 
be confined to cases of lakheraj land and 
they cited authority to show thata lakheraj- 
dar was a lease-holder, .Golhul Sahu v. 
Jodu Nundun Roy (4), and reliance was also 
placed:on s. 3 (3) of the Bengal Tenancy 
Act. It was further contended that the 
existence of a tenancy was admitted in the 
plaint and that it wasfor the respondents 
who sought to eject the appellents to show 
thatit had determined. Iam inclined to 
agree with the respondent's contention as 
to the onus, but I do not think that this 


disposes of the suit or that itis possible to’ 


ignore the fact that the tenure has existence 
since at any rate 1843 ata uniform rate of 


(2) 14 M. I. A. 152; 20 W. R. 459; 8B. L. R. 566; 2 
Suth. P. C. J. 484; 2 Sar. P. O. J. 713; 20 E. R. 743. 

(3) 66 Ind. Cas. 674; 48 I. A. 499; 41 M. D. J. 638; 
15 U. W. 180; 30 M. L. T, 138; 26 ©. W. N. 465; 49 C 
27; (1923) A. I. R. (P. 0.) 48; 4 U.P. L. R. (P. C) 53 


P. GO). 
; (4) My Ç, 721; 8 Ind, Dec. (x, s.) 1023, 
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rent and that it has not been questioned by 
three generations of mutwallt. : 

I now come to the fourth contention raised 
by the appellants. In this connection we . 
were pressed with the decision in Chocka- 
lingam Pillai v. Rayandi Chettiar (5). In 
that case the manager ofa Hindu temple 
had granted a permanent lease in 1813 
which was continued by a fresh grant in 
1832, the lessees being described as persons 
with an hereditary right to cultivate. 
There was no evidence to prove the purpose 
of the lease but it had existed unchalleng- 
ed from 132 down to 1893 when the suit- 
was brought. ME- a 

The Court in that case presumed a 
lawful origin having regard to the long 
period during which the lease existed. 

The respondents conténd that assuming. 
this can be done in the case of a Hindu 
temple, having regard to the rights of the - 
managers to grant permanent leases in 
cases of necessity, no such assumption can’ 
be made in favour of grantees from a 
mutwallt who can only make such a grant 
with the leave of the kazi. I do not think,’ 
however, that such a, presumption is‘ im- 
possible in the case of a Muhammadan en- ` 
dowment and I think that the Court under 
the circumstances of the present case 
should make the assumption: that the grant 
was in its origin lawful having regard to 
the fact that the lease has existed un- 
challenged since at any rate 1843, that the 
rent has remained unchanged, that applica- 
tions for enhancement have been made and 
failed and that no mutwalli has challenged 
it fora period ofover 70 years. The re- 
spondent contends thatistimrari mokarrari 
does not necessarily mean permanent and 
heritable but that it means permanent ` 
during the life of the grantee and that in 
the years 1859 and 1860, it was used in thé 
sense of a grant for life and we were refer- 
red to the case of Narsingh Dayal Sahu v. 
Ram Narain Singh (6) and Ram Narain 
Singh v. Chota Nagpur Banking Associa- 
tion (7). These cases lay down that the 
meaning of the term is not necessarily 
permanent and heritable but that the nature 
ofthe grant is to be determined from the 
circumstances and 1 think we should from - 
the circumstances here infer that the grant — 
was permanent amd heritable. í 


(5) 19 M. 485; 6 M, L; J. 247; 6 lnd. Dee, (x. s.) 
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(6) 30 ©. 883. f 
(7) 36 Ind, C'as. 321; 43 O. 332, 


pb tc. 1988). 


Tdo. not think that the fifth contention 
“raises any difficulty and if necessary the 
title and plaint could have been amended. 
-As to the sixth point, in my opinion, s. 10 
of the Bengal Tenancy Act has no applica- 
tion as the argument based on it assumes 
that the tenure is permanent, if it was not 
validly created, in my opinion, it is not 
permanent. It follows from what has 
been stated before that the rent’ is not 
enhanceable. f 

In the result, the appeal succeeds and 
the suit will stand, dismissed except as 
to the prayer for declaration of. title and 
Elan for rent for the years 1324 ta 

The defendants contend that the rent for 
the year 1324 has in fact been paid. There 
is no decision on this point and, according- 
ly the matter will go hack to the lower 
Court in order that this question may be 
decided. 

As to the rents for the years 1325 to 1327 
they have admittedly not been’ paid and 
there will accordingly be a decree in favour 
of the plaintiff for rent for these years. But 
a question arises as to whether the rents for 
these years weré tendered or not and whe- 
ther, therefore, the interest is payable. This 
question again ‘has not been decided and 
this matter must also ‘go back for the deci- 
sion of the lower Court. The Judge in’ the 
Ceurt below will finally dispose’ of these 
questions as to rent. 

“ The appellants will be entitled to their 
costs both of this Court and of the Court 
below, 

The costs of the remand will be decided 
by the Court below. 

“- Mukerji, J.—I agree. ' 4 
Appeal allowed: 
Case remanded, 


a: 


N.H. 
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Present: —Mr. Justice Adami and 
| Mr. Justice Sen. | , 
NATHAN PRASAD SHAH—Deranpant— 
: APPELLANT cs 

` versus ° 
KALI PRASAD SHAH— PLAINTIFF 
— RESPONDENT, i 

Construction of document~-Tjara deed, | 
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mortgage-—Suit to recover haq, ajiri—Interest, whether 
can be claimed—Ijaradar, rights of—Set-off—Time- 
barred debt, whether can be set off. 

Under the-terms of an ijara deed it was agreed 
that the ijaradar should remain in possession of 
the ijara property and that out of the fixed annual 
renthe should pay Government revenue and road- 


.cess into the Government Treasury every year, should 
‘deduct and appropriate to himself a certain sum in 


lieu of interest on the zarpeshgi mony and should 
pay the balance as hag ajiri to the owner. In a suit 
to recover the kag ajiri in respect of several years: 
Held, (1) that the ijara deed was a deed of usufrue- 
tuary mortgage and that the ijaradar held ‘posses- 
sion not as tenant but as mortgagee and that the 
kag ajiri was not a payment in the nature of rent 
and that, therefore, in the absence of a stipulation 


‘in the deed for payment of interest thereon, the plaint- 


iff was not entitled to recover any interest on the 
arrears of hag ajiri; [p. 786, col. 2; p. 787, col. 1.] 
_ (2) that the defendant as ijaradar was not entitled 
to remove any portion of the soil of the land held in 
ijara and that, therefore, damages recovered by the 
plaintiff from a third person in respect of an iojury 
done by the latter to the soil could not be claimed by 
the ijaradar and could not be set off against the 
plaintiff's demand. [p. 787, col. 1.] 
A time-barred debt can be claimed by way of 
equitable set-off: [ibid.] i Í 
Appeal from a decision of the District 
Judge, Santhal Parganas, dated the 14th July 
1922, confirming that of the Subordinate 
Judge, Rajmahal, dated the 5th May 1922. 
Messrs. D. C. Verma and Ram Prasad, 
for the Appellant. : 
Messrs, Rat G. S. Prasad and N.C. Sinha, 
for the Respondent, 


JUDGMENT.—In 1907 the plaintiff 
whois proprietorof village kasba.Syedpur in 
the Santhal Parganas, executed and register- 
ed an ijara deed granting certain pro-- 
prietary rights in the village in favaur of 
the defendant for a term of seven years in 
consideration of an advance of Rs. 26,000. 
Under the terms of the deed it was agreed 
that the ijaradar “should remain in posses- 
sion of the ijara property, and out of 
Rs. 1,680-8 the fixed annual rent, he should 
pay Rs. 411-5-6 as Government revenue 
and road-cess into the Government Treasury 
every year, should deduct and appropriate 
to himself every year Rs. 975 in lieu ofin- | 
terest on the zarpeshgi money and should 
pay the remaining sum of Rs, 294-3-0 every 
year as haq ajiri” to the plaintiff. 


The defendant failed to pay the haq ajiri 
for several years in succession and, there- 
fore, the plaintiff instituted the suit out of 
which this second appeal arises, claiming the 
haq ajiri-for the years 1320 to 1325 Faslis 
both inclusive together with interast at 
the rate of 12 per cent, per annum, Alter 
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~the defendant had filed his written state- 
‘ment the plaintiff amended the plaint, with- 
,drawing the claim in respect to the year 
£1320 Fasli. 
‘The defendant didnot deny that the hag 
„ajiri was due forthe years 1321 to 1325 
‘Faslis but he contested the claim for interest 
‘and also sought to set:off against the 
demand in respect of hag ajiri certain pay- 
ments alleged to havebeen made by him 
‘to the plaintiff. Of these itis only neces- 
sary to mention two, namely, (1), a payment 
of Rs. 150 realized from one Rai Bahadur 
Baikuntha Nath Sen, who had excavated a 
tank in the village without permission 
‘and (2) a sum of Rs. 240-5-6 due as rent for 
the six years in respect of lands in the 
‘village held by the plaintiff as raiyat under 
the waradar and Rs. 120 due as interest 
on the said arrear rents, The other items 
sought to be set-off have been disallowed 
by the lower Courts and no appeal is press- 
ed before us in regard to them. This 
defendant also set up the bar of limitation 
Against the claim for hag ajiri for 1320 to 
1323, and urged that Musammat Sita’ Sahuan 
should have been joined as plaintiff. 


The Subordinate Judge found that the 
plaintiff was entitled to the hag ajiri 


claimed for the years 1321 to 1325 inclusive | 


and that, though the ijara deed contained 
no stipulation for the payment of interest 
thereon, the hag ajiri being rent, the usual 
rate of 12 per cent. ought to be paid. With 
regard to set-off, the Subordinate Judge 
disallowed all the items except that relat- 
ing tothe rent of the plaintiff's raiyati 
holding, but even that claim was found 
excessive, since the rent for 1320, 1321 and 
1322 wasnot recoverable, the claim being 
barred by limitation. A sum of Rs. 117 
was allowed to be set-off as rent, cess and 
interest. 


“On appeal the learned District Judge 
held that the hag ajiri was rent and as 
such, according to the custom in the 
. Santhal Parganas, interest was payable on 
arrears at therate of 12 per cent. He 
upheld the decision of the Subordinate 
Judge that the proprietor and not the 
ijaradar was entitled to the Rs. 150 paid 
by Rai 
and rejected the claims to set-off other 
than that allowed by the Trial Court. He 
thus dismissed the appeal. i 
“Theonly points pressed in appeal before 
ns are (1) that. hag ajiri is not rent and, 
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there being no'stipulation for interest on 
it, the Courts below were wrong in allowing 
interest; (2) that, though the defendant 
would not be able to. seek his remedy by 
suit in respect of the arrears of rent for 
1320 to 1323 that remedy being barred by 
limitation, the debt still subsisted and he 
was entitled to have the arrears of all six 
years set-off against the plaintiff's claim 
and (3) that the defendant, as ijaradar with 
full proprietary rights granted by the ijara 
lease, was entitled to the Rs. -150 paid as 
compensation for the wrongful excavation 
of a tank. - 


At first sight, since the ijara speaks 
of the hag ajiri as being one of the 
component parts of the Rs. 1,630-8 which is 
described as the fixed annual rent, there 
would be an inclination to decide that the 
lower Courts were correct in finding that 
interest was payable on it as rent. It is 
argued that zerpeshgi lease is not a mere . 
contract for cultivation but it also pro 
vides security for money advanced, and in 
the present case it was arranged that the 
appropriation of Rs, 975 every year by the 
ijaradar furnished the security for the 
advance, while the Rs. 294-3 took the form 
of rent for the right to cultivate or to 
collect rent from the raiyats. The ques- 
tion, however, whether in such a case as. 
this, haq ajiri is rent has been decided by’ 
this Court .in ‘the case of Barhamdeo 
Narain Singh v. Ramanand Prasad Singh 
(1). That case was similar to the present 
one; there, in consideration of Rs. 12,000 
certain zemindari rights were made over 
to a person who made the advance at what 
was described as a fixed annual rental of 
Rs. 803-4. Out of this Rs. 803-4 the person 
who made the advance was to deduct Rs. 620 
on account of interest on the zerpeshgi and 
was to pay Rs. 83-4 annually to the person 
who received the advance, Chapman and 
Atkinson, JJ., held that this hag ajiri pay- 
ment of Rs. 83-4 was not rent, that the deed 
was a usufructuary mortgage and thatthe 
person in possession held as mortgagee 
and not as tenant; the hag ajiri was due 
from him as mortgagee under an arrange 
ment with the mortgagorand was not due 
from him as tenant. We see no good 
reason to djffer from the above decision and, 
following it, must decide that, the hag ajiri 
not being rent, no interest was payable on 


ma Ind. Cas. 594; (1918) Pat, 241 PLL. W.795, 
(2) 32 O. 876; 2 Q, L, J. 73, 
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it, as there was no stipulation in the deed 
for payment of interest thereon. 

As regards the set-off of the arrears of 
rent payable by the plaintiff to the defend- 
ant, the learned Subordinate Judge was 
clearly mistaken in holding that the set-off 
of the rent of the years 1920 to 1922, in- 
clusive, was barred by limitation. The case 
of Sheo Saran Singh v. Mahabir Parshad 
Shah (2)isan authority for holding that in 
a suit like the present one the rent of 
lands held by the mortgagor and forming 
part of the mortgaged property can be 
set-off and that such rents may be set-off, 
even though they may be barred by limita- 
tion. Gajadhar Mahto v. Raghubar Gope 
(3) and Ramdhari Singh v. Parmanund 
Singh (4) also decide that a time-barred 
debt may be claimed by way of equitable 
set-off, The defendant-appellant must be 
allowed to set-off the rent of the six 
years 1320 to 1325 Faslis at the rate of 
Rs. 29-8 a year, that isto say Rs. 177 and 
road, cess and interest atthe rate of 12 
per cent. per annum. - 


` The last point pressed before us is with 
regard tothe sum of Rs. 150. It appears that 
Rai Bahadur Baikuntha Nath Sen without 
permission excavated a tankin the village; 
both the plaintiff and the defendant took 
proceedings in Court against him, but the 
matter was settled by the payment of 
Rs. 150 which the plaintiff received. It 
is contended that, as the deed of ijara gave 
to the defendant all the rights ofthe pro- 
prietor during the term of the ijara, the 
defendant was entitled to getthe money 
as temporary proprietor, and, because the 
excavation of the tank deprived him of 
part of. the usufruct, heis entitled to com- 
pensation. If he was entitled to compen- 
sation on this ground he would have. to 
seek. it from the plaintif who mortgaged 
the property to`him and not from the stran- 
ger who trespassed. The contention can- 
not be supported, the damage was damage 
to the corpus of the property, and the 
ijaradar would not be allowed to take 
away any portion of the soil. 

On the findings I have come to the 
appeal must be allowed ‘in part and the 
decree of the lower Court must be modi- 
fied to this extent, that the plaintiff-respon- 
dent will be declared to be. not entitled 
to interest and the sum*of Rs. 705 will 


BO) 


Q. W.N. 60. 
(4) 21 Ind. Cas, 716; 19 O. W, N. 1183, 
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be deducted, from the amount decreed; 
also the appellant will be declared to 
be entitled to. set-off Rs. 177 as rent of 
the plaintiff's holding for the six years 
1320 to 1325, both included, with road- 
cess and interest at the rate of 12 per 
cent. per annum; this sum, 0f Rs. 177 
and the road-cess and interest will be 
further deducted from the sum decreed as 


payable to the plaintiff by the lower 
Courts. 


The parties will get costs proportion- 
ate to their suecess in all the Courts. 


Z E. Appeal allowed. 


ALLAHABAD HIGH COURT. 
. Seconp O1vit APPEAL No. 1081 oF 1925, 
July 22, 1925. 
Present:—Mr, Justice . Sulaiman and 
Mr. Justice Boys. 
JEUT KOERI AND aNoTHER—PLAINTIFES 
APPELLANTS 
f versus 
MATHURA KOERI AND orazrs— 
DEFENDANTS—RESPONDENTS, ` 
_ Mortgage, usufructuary—Profits appropriated to 
interest on portion of mortgage-money—Balance to 
oarry interest—Redemption on full payment with im- 
terest—Clog on redemption—Mortgage—Second mort- 
gage to same morigagee—-Simultaneous redemption, 
provision for, effect of. : 
: mortgage-deed 


provided that the mo 
would be entitled to een fp 


appropriate the profits arising 
out of the mortgaged property in lieu of interest on a 
portion of the mortgage-money and that the pay- 
ment of the balance along with interest at a certain 
Phi shall* be compulsory at the ‘time of redemp- 
100 : ` ` 

Held, (1) that the agreement with regard to the pay- 
ment of interest on the balance of the mortgage-money 
did not operate as a clog on the equity of redemption; 


(2) that the intention ofthe parties was that no 
redemption should take place without payment of the 
entire mortgage-money plus interest at the rate pro- 
vided for in the deed on that portion of the mortgage- 
money which carried interest. 

Obiter.—Where money is borrowed on the security 
of property which is already mortgaged tothe same 
creditor and there is a stipulation in the subsequent 
deed that without payment of the two sums the pro- 
perty is ao to be redeemed the Seot of the clause is to 
create a further mortgage and to make t 
security for the additional debt. gi aa 

Second appeal from a decree of the Sub- 
ordinate Judge, Ghazipur, dated the 6th 
March 1925, 
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Messrs. A. P. Pandey and Ram Nama 
Prasad, for the Appellants. 


| SUBDGMENT.—This is an appeal aris- 
ing out of asuit for redemption. On the 5th 
August 1899, the plaintiffs’ predecessors 
borrowed a sumof Rs. 592-8-0 from the 
predecessors gf the defendants and executed 
a single document for it. As found by the 
lower Appellate Court, the probability is 
that the profits of the property sought to 
be mortgaged were not sufficient to cover 
the interest on the whole amount, and 
accordingly there was a provision in the 
document that the mortgagees were entitl- 
ed to appropriate the profits of the property 
in lieu of interest on a sum of Rs. 392-8-0, 
As to the balance, it was provided that the 
payment of this sum along with interest at 
2 per cent. per annum shall he compulsory 
at the time of redemption, 

The plaintiffs offered to redeem the pro- 
perty on payment of Rs. 392-8-0, whereas 
the defendants claimed that they must pay 
Rs. 200 plus interest. The Court below 
has accepted the contention of the defend- 
ants and has passed a conditional decree 
for payment of the entire amount before 
redemption. In appeal the learned Vakil 
for the appellants has argued that the pay- 
ment of Rs. 200 was not made a charge on 
this property and that, therefore, the de- 
fendants are not entitled to insist on its 
payment before redemption. Itis further 
urged that even if it were to create a charge 
on the property, the covenant was a clog on 
redemption and was not enforceable, 

Reliance has been placed strongly on the 
remark of the lower Appellate Court that 
it does not appear that there is any charge 
on the property so far as the sum of Rs. 200 
with interest was concerned. The .learned 
Judge was forced to make these remarks 
in view of the ruling cited before him, 
which is reported as Sheo Shankarv. Parma 
Mahton (1). The facts of that case are, 
however, different, inasmuch as there were 
‘two different documents. It must also be 
borne in mind that the question whether a 
particular document does or does not create a 
charge depends on its particular terms, and, 
therefore, cases as regards other documents 
are not always a good guide. But, if by that 
case it was intended to lay down that when 
there is a subsequent contract that there 
should be no redemption of a prioy mort- 
gage before payment of the amount due 


(1) 26 A559; 1 A, Lud, 262; A. W, N. (1905) 123, 


JBUT KOMRI V. MATRURA KORR, 
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on thesecond document, entered into at a 
subsequent period and for an additional 
consideration, it is either a clog on the 
redemption of the first mortgage, and, there- 
fore, unenforceable, or does not create any 
charge at all, then the view is not quitein 
consonance with the opinions expressed in 
several other cases of this Court, viz., Ranjit 
Khan v. Ramdhan Singh (2), Brij Lal Singh 
v. Bhawani Singh (3) and Bhikam Singh v. 
Shankar Dayal Singh (4) and it must be 
deemed to have by implication been over- 
ruled by the Full Bench case of Har Per- 
shad v. Ram Chunder (5). In that case in 
the judgment of Banerji, J., with which 
Wallach, J., fully agreed it was clearly laid 
down that where in a subsequent document 
there was astipulation that without payment 
of the two sums the property was not to be 
redeemed, the effect of the clause was to 
create a further mortgage or the property 
was made security for the additional debt. 
In the present case, the whole amount 
was advanced as one transaction. The 
profits not being equal to the interest of 
the entire amount, some provision had to be 
made for payment of the interest on the 
balance, but there can be no doubt that the 
intention of the parties was that the pro- 
perty was not to be allowed to be redeemed 
unless the whole amount borrowed, together 
with interest that would have accrued, 
were paid. The learned Vakil for the 
appellants contends that the covenant was 
that ‘the payment of Rs. 200 with interest 
shall be compulgSory at the time of re- 
demption’ does not mean the same thing as 
the clause ‘that there shall be no redemp- 
tion without payment of such sum’ and 
this is a supposed distinction by which he 
wishes to distinguish the present case from 
the one which was before the Full Bench. 
We fail to discover any difference in the 
intentions as disclosed by the language 
employed in the two documents. It is 
manifest that the mortgagees would never 
have advanced the whole amount unless they 
had at least the security of the property 
covered by the deed. When the payment of 
Rs. 200 was made compulsory atthe time of 
redemption, the only intention there 
could have been was that there would be 


: 9 2 Ind. Cas. 859931 A. 482; 
3) 7 Ind. Cas. 115; 32 A. 651; 
(4) 1 Ind. Cas. 345; 6 A. L. J. 
(5) 63 Ind. Cas. 750; 19 A. L 

(A.) 139; 44 A. 87; (1022) A.I R 


6 A. L. J. 654, 
7 A. L. J. 821. 
. 255. K 
_ J. 807; 3 U, P} L, R, 
(à) 174, 
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no redemption without payment of this 
sum. 

lt cannot be contended that this was a 
clog on the equity of redemption. 16 was 
open to the mortgagor to pay the whole 
amount the very next day if he chose to 
do so and ifthe money was ready in hand. 
There was no obstacle in his way either. 
The fact that now the interest has accumu- 
lated toa very large extent is due to his 
own delay in making a payment ; but at the 
time when the transaction was entered in- 
to, there was no covenant which could 
necessarily postpone his right of redemp- 
tion to a very indefinite period or which 
would create an insuperable difficulty in 
his way. oe 

We, therefore, absolutely fail to find any 
reason why the mortgagor's representatives 
should not be held bound by the covenant 
which they entered into with their eyes 
open and for a valid consideration. This 
covenant is a part of the transaction of the 
mortgage. When it was provided that the 
sum of Rs. 200 would be paid at the time 
of redemption, it cannot even be contended 
that the claim is barred by time. We 
accordingly uphold the decree of the Court 
below and direct that the plaintiffs should 
pay the whole amount before redemption. 
m appeal is dismissed under. O. XLI, 
r. 11. 


N. H. & Z. K. Appeal dismissed, 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 454 oF 1923. 
February 20, 1925. 

Present: —Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 

K. R. MUTHUALAGAPPA CHETTIAR 
—PLaINTIFF—APPELLANT 
VeETSUS 
AHMED IBRAHIM ALIM SAHEB— 
~—DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XX, v. 12 
—Mesne profits subsequent to suit—Decree for fixed 
amount, whether proper—Decree, whether final or only 
preliminary. 

Order XX, r. 12 (1) (e), O. P. O., contemplates only 
aninguiry as to the amount of subsequent mesne 
profits, and not a decree fora particular and definite 
amount, Where, however, in acase the Court after 
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ascertaining such mesne profits passes a decree for 
the sum without directing an inquiry, the decree is- 
not preliminary but final and further proceedings 
under the decree are in execution and not in suit, 
[p. 789, col. 2; p. 790, col. 1.] : 

Subbe Goundan v, Krishnamachari, 68 Ind. Cas. 869; 
45 M. 449 at p. 454; 30 M. L, T, 217; 42 M. L. J, 372; 
15 L. W. 537; (1922) M. W. N. 369; (19223 A, L R. (MW). 
112, relied on, . 

Appeal against an order of the Court of 
the Subordinate Judge, Negapatam, in 
M. A. No, 562 of 1923, in E. P. No. 131 of 
1923 (in O. S. No 4 of 1913, on the file of 
the Temporary Sub-Court, Tanjore). 

Mr. Watrap Subrahmanya Iyer, for the 
Appellant. 

Messrs. K. Bashyam Iyengar and K. 5, 
Desikan, for the Respondent. 

JUDGMENT.—The learned Subordi- 
nate Judge has set aside various orders 
on the ground that they were passed 
without jurisdiction. We understand that 
the question has since again been raised 
in this very suit before the same Judge 
and that he has come to a different con- 
clusion in view of certain recent decisions 
of this Court. We are, however, not con- 
cerned with this. There is an obvious 
pointin this case to which unfortunately 
his attention was not drawn. If the decree 
in question was a preliminary decree, the 
subsequent proceedings now impeached 
would be merely proceedings in the suit. 
If, on the other hand, the decree was final, 
they would be proceedings in execution. It 
is not seriously disputed that the Court 
which heard the applications and made 
the orders which are said to be invalid, was 
a Court which had jurisdiction to execute 
the decree. The question, therefore, that 
has to be decided is, was the decree dated 
12th January 1916in O. S. No. 4 of 1913 
preliminary or final? It contains a direc- 
tion that the defendants shall deliver to 
the plaintiff possession of the property. 
Mesne profits up to the date of suit are 
fixed at Rs, 13,912-9-10 and thus there is no 
inquiry directed in regard to the present 
mesne profits. Under O. XX, r. 12, 0. P. O., 
it is open to the Court either to pass a 
decree for the past mesne profits or to 
direct an inquiry as to such profits. In 
this case, the first course was adopted. The 
decree then awards subsequent mesne pro- 
fits in respect of wet lands at 100 kalams 
of paddy per veli per year, in respect of 
dry lands 6 annas per mah per year. Here 
must point out that there is a deviation 
from the terms of the section, Order XX, 
r.12, (1) (c), O. P. C. contemplates only an 
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inquiry as to the amount of subsequent 
mesne profits. But the decree does not 
direct such an inquiry but decides the 
measure of the defendant's liability. We 
fail to see how this can be called a prelimi- 
nary decree. It is final in every sense of 
the word. ection 2, ©. P. O., says that a 
decree is final when the adjudication com- 
pletely disposes of the suit. Herein every 
point regarding mesne profits (past and 
future) was decided and there remained 
nothing for further decision in the suit. 

If we turn to the decree of the High 
Court, passed in appeal, what do we find? 
It modified the decree of the Subordinate 
Court substantially only in one particular. 
For the joint liability for mesne profits of 
the defendants, it substituted separate 
liability of the various defendants in pro- 
portion tothe extent of the land in their 
occupation. There is no further interfer- 
ence with the decree of the first Court. 
Order XX, r. 12, cl. (2) runs thus:— 

“Where an inquiry is directed under cl. 
(b) or cl. (c), a final decree in respect of the 
rent or mesne profits shall be passed in 
accordance with the result of such inquiry”. 
It follows from this, that if the Court after 
ascertaining mesne profits passes a decree 
for the sum without directing an inquiry, 
the decree is not preliminary but final. See 
the observations of Kumaraswami Sastri, J., 
in Subbe Goundan v. Krishnamachari (1). 

In this view, no question of defect of 
jurisdiction arises. The orders were right- 
ly passed and are valid. The appeal, is, 
therefore, allowed with costs throughout. 

V. N. V. 

S. D, Appeal allowed. 

(1) 68 Ind. Cas. 869; 45 M. 449 at p.454: 30 M. L. T 
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(1922) A. I. R. (M) 112. 


PATNA HIGH COURT. 
SECOND CIVIL APPKAL No. 393 or 1923. 
July 22, 1925. 
Present:—Sir B. K. Mullick, Kr., Acting 
Chief Justice, and Mr. Justice Kulwant 


Sahay. 
EAST INDIAN RAILWAY Co.— 
DEFENDANT—APPELLANT 


versus 
GOBARDHAN DAS-—PLAINTIFR— 
RESPONDENT. 
Railway Company ~Carriage, of goods—Risk Note 
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Form “B'—Suit to recover damages for loss of gooda 
—Loss, proof of —Wilful neglect, meaning of. 2 

In a suit to recover damages from a Railway Com- 
pany in respect of the loss of goods consigned to the 
Company for carriage under Risk Note Form “B”, in 
order to make the Risk Note applicable, it is sufficient 
that the plaintiff pleads loss to himself, it is not neces- 
sary for the Company to give evidence that the goods 
have been lost to it also. If the plaintiff admits the 
loss then all that the Company has to do in its 
written statement is to plead the contract. It is not 
required to bring any evidence to support its plea. [p. 
791, col. 1.) 

“Neglect” means the omission to perform a duty 
and implies that a person does something which ought 
either to be done in a different manner or not at all 
or that he omits to do something which ought to be 
done. But wilful neglect goes further than this and 
implies that the person charged with such neglect 
knew that he should do a particular act or that he 
should refrain from doing a particular act and that he 
deliberately abstained from doing itor deliberately 
did it. In order to prove wilful neglect it must be 
‘shown that the neglect was not accidental and that the 
person charged with such neglect knew that mischief 
would result from his conduct or that there was an 
indifference to his duty to ascertain whether such con- 
duct was mischievous or not. [p. 792, cols. 1 & 2.1 

Second appeal from a decision of the Sub- 
ordinate Judge, Ranchi, dated the 20th 
January 1923, confirming that of the Munsif, 
Giridih, dated the 12th April 1922, f 

Messrs. N. C. Sinha and N. C. Ghosh, . 
for the Appellant. ; 

Mr. S. Dayal, for the Respondent. 

JUDGMENT. ; 
February 1921 the plaintiff consigned to the 
defendant Company 25 bags of coriander 


- seed at Howrah and on the 20th September 


1921 he consigned 125 bags of sugar at the 
Kidderpore docks for delivery at Giridih 
to himself. It is admitted by the plaintiff 
that 16 bags of sugar and one bag of 
coriander seed were lost and the present 
claim is for Rs. 782 as damages. 

The defendant set up a Risk Note in Form 
“B” and declined to give any account of 
what had become of the goods. 

The Munsif decreed the suit and on appeal 
the Subordinate Judge affirmed that decree. 

The present second appeal is preferred by 
the defendant. 

The sole question is whether the Risk 
Note absolves the defendant from liability. 
The Subordinate Judge thought that the 
Risk Note did not apply because this was a 
case not of loss but of non-delivery and in 
his opinion a loss to the plaintiff is not 
sufficient and tthe defendant must give 
proof of loss to himself. He relied on the 
case of Ghela Bhai Punsi v. East Indian 
Railway Company (1). But it has been. 

(1) 63 Ind, Cas. 241; 45 B. 1201; 23 Bom. L. R. 525. ` 
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held in Great Indian Peninsular Railway 
Company v. Jitan Ram-Nirmal Ram (2), 
that in order to make the Risk Note applica- 
ble it is sufficient that the plaintiff pleads 
loss to himself and that it is not necessary 
for the defendant to give evidence that the 
goods have been lost to him also. Reference 
was made in that case to the judgment 
of the House ofLords in Smith Ltd. v. 
Great Western Railway Company (3) and 
Ghela Bhais case (1) was dissented from. 
The same view has been taken in other 
cases in this Court and I think we must 
‘follow the cursus curie. 

Our attention has been drawn to East 
Indian Railway Company v. Firm Sukhdeo 
Das-Gobardhan Das (4), where a learned 

- Judge of this Court sitting alone held that 
the Risk Note did not apply because the 
defendant had not pleaded loss within the 
meaning of the special contract. It would 
seem that the decision in that case turned 
upon the special language used in the 
written statement. But the Great Indian 
Peninsular Railway Co. v. Jitan Ram-Nir- 
mal Ram(2) is quite clear and lays down the 
following rules, (1) Where a contract 
contains an exception and a proviso the 
party who desires to take the benefit of the 
exception must (if the contract requires it) 
not only plead the execption but prove 
it, and when that has been done the other 
party who desires to take the benefit of 
the proviso, which is in reality an extrinsic 


covenant by way of defeasance, must prove ` 


that the subject-matter is not within the 
exception, (2) Upon the special contract 
in Risk Note “B” the burden of proof lies in 
the first Instance upon the defendant to 
show that there was such loss as is contem- 
plated by the Risk Note and the onus is 
then shifted upon the plaintiff to show that 
the loss was due to the wilful neglect of 
the defendant. 


Therefore, if the plaintiff admits the loss 
then all that the defendant has to do in 
his written statement is to plead the 
contract. Heis not required to bring any 
evidence to support his plea. If, as is 
frequently the case, the plaintiffis astute 
to plead not loss but only non-delivery, 


(2) 72 Ind. Cas. 440; 2 Pat. 442; (1983) Pat. 82; 4 
P. L. T. 173; 1 Pat. L. R. 169; (1923) A.I. R. (Pat) 
285. ; 

(3) (1921) 2 K. B. 237; 90 L. J. K. B. 644; 125 L. T. 
44; 26 Com. Cas, 81: 65 S. 7.172; 37 T. L. R. 117. 

(4) 74 Tnd. Cas. 431; 4 P. L. T, 443; (1924) A. I. R. 
(Pat) 25. E seh one ae : 
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even inthe case the defendant need only 
plead the contract and he will be relieved 
from the duty of calling evidence. `- 

The question, really turns upon the 
construction of the Risk Note. Does it 
intend that loss to the plaintif only will 
be sufficient to bring it into gperation or 
does it intend otherwise. In my opinion 
the answer is that the decision in Great 
Indian Peninsular Railway Co, v. Jitan 
Ram-Nirmal Ram (2) was correct and the 
contract requires that loss to the plaintiff is 
sufficient to bring itinto operation. If the 
goods are being wrongfully withheld by 
the Railway Company and have not been 
lost to them, Isee no hardship to the plaint- 
iff in construing the Risk Note to cover. 
such a case. The plaintiff would then 
be entitled toan immediate decree on the 
ground that the goods have been lost to 
him by reason of the wiful neglect of the 
defendant to deliver. If the defendant hag 
good ground for detaining the goods he 
must prove them. Therefore, in my opinion; 
the learned Subordinate Judge's finding that 
the failure of the defendant tc give any 
account of the disappearance of the goods 
proves that the goods have not been lost 
within the meaning of the Risk Note can- 
not be supported, and the Risk Note algo 
applies where the plaintiff only pleads non- 
delivery. In truth in most cases the real 
object of asking-:the defendant to call 
evidence of loss to himself is not to test 
the correctness of the defendant’s allega- 
tion but to get by cross-examination some 
evidence of wilful neglectso as to found a 
claim under the proviso. 

A contrary.view has recently been taken in 
the Calcutta High Court in the Hast Indian 
Railway Company v. Jagpat Singh (5). In 
arriving at the conclusion that loss to the 
plaintiff is not sufficient the learned Judges 
in that case have relied upon the language 
of the English Carriers Act of 1830 and 
the decision of Baron Parke in Hearn “v. 
London & South Western Railway Com- 
pany (6). But my respectful opinion is 
that the English Carriers Act is not in 
pari materia with the Indian Railways 
Act; and having regard to the fact that 
a carrier under the English Act is an 
insurer which a Railway Company in India 


(5) 79 Ind. Cas. 126; 28 O. W. N. 1001; 51 ©. 615; 
(1924) A. T. R. (G.) 725. 

(6) (1855) 10 Ex. 793: 3 C. L. R. 597: 24 L, J. Ex, 
1800; 1 Jur. (x. s.) 236; 159 E. R, 660;102 R. R. 
833, - : 
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is not I do not think we are compelled 
to give the word ‘loss’ the same meaning 
‘here as in the Carriers Act. 

If thenthe Risk Note appliesis the plaint- 
iff entitled to succeed on the ground of wil- 
ful neglect on the part af the Railway? The 
Jearned Subordinate Judge's judgment on 
this point is® as follows:—‘ The position of 
the plaintiffs was such that it was not possible 
for them to make anything more than a 
general statement of the fact of negligence 
as inferred from all the circumstances, And 
they are not to blameif they have not been 
able to make out by means ofcross-examina- 
tion the specific acts of negligence because 
the available evidence on the question of loss 
has not been placed before the Court.” If 
that is the position, I cannot see upon what 
evidence the learned Subordinate Judge 
comes to the finding that there has been 
wilful neglect. “Neglect” means the omis- 
sion to perform a duty and implies that a 
man does something which ought either to 
be done in a different manner or not at all 
or that he omits to do something which 
ought to be.done. Here the defendant's duty 
was that ofa bailee, namely, to take such care 
of the goods as a prudent man would have 
taken of his own goods. The degree of care 
required depends onthe circumstances of 
each case, The plaintiff must show that 


the defendant did something which a. 


prudent man in his circumstances and hav- 
ing regard to the previous course of dealing 
would not have done. There is such 
evidence. 

The defendant in cross-examining one of 
the plaintiff's witnesses suggested that the 
plaintiff had, as a matter of fact, locked the 
wagons with his own locks but that was 
denied. The learned -Subordinate Judge 
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and implies that the defendant knew that 
he should do a particular act and that he - 
deliberately abstained from doing it. 
There may be cases where neglect may be 
deliberate and yet not wilful as for 
instance when theactisnot that ofa free 
agent, Apart from such casesit may be 
said that every omission is wilful because 
everyone must be presumed to have intended 
the ordinary consequences of his act. But 
the mere presumption of law for the pur- 
pose of fixing responsibility is not sufficient. 
The plaintiff must show that the neglect 
was not accidental and that the person 
knew that mischief would result from his 
conduct or that there was an indifference to 
his duty to ascertain whether such conduct 
was mischievous or not. In Lewis v. Great ` 
Western Railway Company (7), the question 
was whether there had been wilful conduct 
in packing certain cheesesin London and 
Lord Justice Bramwell expressed himself on 
the subject as follows: —“T cannot, however, 
say that there was evidence here to show 
that the packers who were in London, which 
is nota great place for the exportation of 
Cheshire cheeses, knew that they were doing 
wrong, or at all events that they were aware 
that there might be mischief resulting from 
it, and that they improperly did not in- 
form themselves as to whether there would 
‘be, or would not be, mischief resulting.” 

In my opinion there was no legal evi- 
dence of wilful neglect here and, therefore, 
the plaintiff is not competent to succeed. 

The result is that the appeal will be de- 
creed with costs throughout. 

Kulwant Sahay, J.—I agree. 


Z. K. Appeal decreed. 
(7) (1878) 47 L. J. Q. B. 131; 3 Q. B. D. 195; 37 L. T. 
774; 26 W.R. 255. 


does not find that it wasthe defendants ` 


duty to supply locks to the wagons and 
there is no evidence that the defendant did 
not take that care which he would ordinarily 
take of his own goods or of the goods of his 
other consignors in transit. 

Then the learned Subordinate Judge says 
thatif the goods werestolen before they 
were loaded there must have been neglect. 
' That does not follow. He also says that 
ifthey were delivered to a wrong party 
there must have been neglect. 
no proof that they were delivered to a wrong 
party. 


There is, therefore, no legal evidence of - 


neglect at all. 
But wilful neglect goes far beyond this 


There is ` 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. . 
SECOND CIVIL APPEAL No. 33 or 1925. 
August 31, 1925. 
Present:—Mr. Dalal, J.C. 
RAJ BAHADUR LAL—P vaintirr— 
APPELLANT 


è versus 
SURAJ BAX SINGH AND OTHERS— 
DEFENDANTS--RESPONDENTS, 
Registration — Mortgage — Invalid  registration— 
Simple maney-decree, whether can be passed, 


(90.1. €. 1925) 
When the registration of a mortgage-deed is in- 
valid with respect tothe property mortgaged it is 
invalid for all purposes and even a simple money- 
decree cannot be passed on it on the ground that there 
bow acknowledament ofthe debt evidenced by the 
eea. 
- Kalka v. Mathura Das, 50 Ind. Cas. 220; 210. C. 
34l, referred to. 
Appeal against the judgment and decree 
‘of the Sub-Judge, Sultanpur, dated the 
18th October 1924, upholding that of the 
Munsif, Sultanpur, dated the 30th Novem- 
ber 1923. 
Mr. Bishambhar Nath, for the Appellant. 
Mr. H. K. Ghose, for the Respondents. 
JUDGMENT.—The two Subordinate 
Courts held the deed of mortgage in suit 
to be invalid on the ground that it was 
not properly registered. The father of the 
defendants Nos. 1 to 4 mortgaged the 


property in suit toone Debi Bakhsh whois . 


a transferor of his interest to the plaintiff. 
The defence was that one property situated 
within the ambit of the jurisdiction of the 
Sub-Registrar of Sultanpur was fictitiously 
included in the deed with a view to commit 
fraud on the Registration Department and 
get the document executed in Sultanpur 
instead of at Amethi where the property 
really mortgaged was situated. 

This is a second appeal and I am bound by 
the finding of fact arrived at by the lower 
Appellate Court. It was argued that the 
lower Appellate Court has only found that 
the mortgagor committed fraud in includ- 
ing the Sultanpur property and that there 
was no finding that the mortgagee was 
also aware of the fact. Such is not the 
case. The lower Appellate Court has dis- 
tinctly stated that the property being 
banjar and far away from the house of 
the mortgagee, he could not have entered 
into a transaction of mortgage as a genuine 
transaction. The lower Court also pointed 
out that this property did not belong to 
the mortgagor and was ostensibly pur- 
chased by him under a deed which was 
registered at the same time that the deed 
in suit was. As is to be expected the 
Trial Court went further into the matter 
and held as a finding: of fact that the 
mortgagor did not possess or intend to 
mortgage this particular piece of banjar 
‘property and that the mortgagee did not 
intend that this property should form part 
of his security. These are clear findings 
of fact and I cannot go behind them. 

The next argument was that a simple 
money-decree may be passed on the ground 
that there was an acknowledgmentof the 
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debt within six years of the institution 
of the suit. This contention is met by a 
Single Judge ruling of this Court that 
when registration is invalid with respect 
to the property mortgaged it is invalid 
for all purposes. Kalka v. Mathura Das, 


' (1). Lam not prepared to refer this matter 


toa Bench of two Judges. 
I dismiss this appeal with costs. 
S. D. Appeal dismissed, 


(1) 50 Ind. Cas. 220; 210. 0, 341, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 964 
oF 1923. 

May 28, 1925. 
Present:—Justice Sir Ewart Greaves, 
Krt., and Mr. Justice Mukerji. 
RAJANI KANTA BISWAS AND OTHERS 
—PLAINTIFFS—A PPELLANTS 


VETSUS 
PANCHANON MONDAL AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), Sch. I1I, Art. 3, 
operation of-- Dispossession by landlord- -Constructive 
dispossession. 

In order that Art. 3of Sch. III to the Bengal 
Tenancy Act may apply to a suit for recovery of 
tenancy land, there must be actual dispossession of 
the tendnt by the landlord. The operation of the 
Article cannot be extended to the case of so-called con- 
structive dispossession, where the landlord has never 
allowed the tenant to take possession of the land. [p. 
794, cols. 1 & 2.) 

Nabin Chandra Shaha v. Wajid, 58 Ind. Cas. 598; 24 
CO, W. N. 382; 31 C. L. J. 199, distinguished. 

Appeal against a decree of the Subordi- 
nate Judge, Nadia, dated the 29th of 
November 1922, reversing that of the 
Munsif, Second Court at Kushtia, dated the 


-25th of November 1921. 


Babus Jogesh Chandra Roy and Bansori 
Lal Sarkar, for the Appellants, . 
Babu Ramgati Sarkar, for the Respond- 


ents. : 
JUDGMENT. 

Greaves, J.—This is an appeal by the 
plaintiffs against a decision of the Subor- 
dinate Judge of Nadia reversing a decision 
of the Munsif, Second Court of Kushtia. The 
plaintiffs sued to recover possession of 
mourasi mokarrart lands alleging that they 
belonged to one Mohan Pramanik and that 
on his death it devolved on his widow 
Bama Sundari and that upon her deathin 
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1913 the plaintiffs as reversionery heirs of 
Mohun were entitled to the properties. 

Defendants, on the other hand, contended 
that they had purchased the lands from 
Bama Sundari for legal necessity and they 
further asserted that they were co-sharer 
landlords and that two years! period of 
limitation provided by Art. 3 of Sch. 
TII to the Bengal Tenancy Act applied, and 
that the suit was, therefore, barred by limi- 
tation. 

The Munsif decided the suit in favour of 
the plaintiffs. He hald that there was no 
necessity for the sale by Bama Sundari and 
that no question of limitation arose as 
there was no dispossession by the land- 
lords. The learned Judge in the Court 
below has, as I already stated, reversed 
the decision of the Munsif and he has done 
so on the ground that the suit is barred by 
the special Law of Limitation provided by 
Art. 3 of Sch. ITI of the Bengal Ten- 
ancy Act. He has not gone into the merits 
ofthe appeal and has simply decreed the 
appeal on this ground. 

The plaintifis were never in possession of 
the lands in suit and were never dispossess- 
ed by the landlords. No relation of land- 
lord and tenant ever exisfed between the 
plaintifis and the defendants. But it is 
urged on behalf of the respondents in 
this appeal that there has been disposses- 
sion by reason of the fact that the landlords 
refused to allow the plaintiffs to take pos- 
session of the lands in suit and it is said 
that there has, therefore, been what I may 
describe as constructive dispossession by 
the landlords on this ground. Reliance is 
placed on the case of Nabin Chandra Shaha 
v. Wajid (1) to which we have been referr- 
ed. Now, as I have already stated the de- 
fendants went into possession by virtue of 
their purchase from Bama Sundari and 
before her death and they were in posses- 
sion by virtue of that purchase. The 

plaintiffs were never in possession and 
ani jag Li were never dispossessed. The 
respondents contend that there has been 
constructive dispossession. But it has been 
pointed out more than once in the decisions 
of this Court that this doctrine should not 
be extended so as to make Art. 3 of Sch. 
III applicable thereto. Therefore, for-the 
Article to operate there must be actual dis- 
possession by the landlord of the tenant. 
This being so, in my opinion, Art. 3, Sch. II, 
fb 8104. Cas, 598; 24 ©. W. N. 382; 31 Ç. L. J. 
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has no application. So far as the case of 
Nabin Chandra Shaha v. Wajid (1) 
is concerned one has only gotto look into 
the facts to see that itis quite different 
from the present case. In that case the 
heirs had gone into possession of the land 
on the death of their predecessor-in title 
and had been dispossessed from the land, 
Consequently in that case there was dis- 
possession of the tenants within the mean- 
ing of Art. 3 of Sch. 111 of the Bengal 
Tenancy Act. For the reasons which I 
have stated I think the learned Subordinate 
Judge was wrong in saying that the suit 
was barred by the provisions of Art. 3 of 
Sch. III. If any limitation applies it would 
be the ordinary rule of 12 years’ limita- 
tion. 

I accordingly set aside the decree of the 
learned Subordinate Judge. As he has 
never gone into the merits of the appeal the 
matter must go back to him in order that 
he may deal with it on the merits. 

Costs of this appeal will abide the result. 

There is an application in connection 
with this appeal, it has not been pressed. 
The respondents Nos. 4, 5 and 6 are not 
properly represented in the appeal, it is, 
therefore, dismissed so far as they are con- 
cerned. 

Mukerji, J.—I agree. 

Appeal allowed: 
Case remanded. 


MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No, 222 or 1922. 

November 20, 1924. 
Present :—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

P. K. VEERARAYAN alias UNNI 
ANUJAN RAJAH AVERGAL AND OTHERS 
—COUNTER-PETITIONERS Nos. 3 AND 4. 
—APPBLLANTS 
VETSUS 
AYYAKUTTI alias VENKATACHALAM 
PATTAR—PetitTionsR—RE&SPONDENT. 

Appeal—Suit of small cause nature—Execution— 
Appellate Court, order of. 

No appeal lies to the High Court against an order 
of an Appellate Court in a matter of execution ina 
suit of small cause nature. 

Aithala y. Subbana, 12 M. 116; 4 Ind. Dee. (x, s.) 
430, Mavulu Ammal v. "Mavula Maracoir, 30 M. 212; 17 
ML. J. 376, Amba Prasad v. Mushtaq Husain, Ss 
Ind, Cas. 432; 42 A. 200; 18 A. L. J. 167; 2 U.P. L.R 
(A.) 69 and Sant Prasad v. Bhawani Pr asad, 60 Ind. 


[90]. C. 1925] 
Gas. 831; 43 A. 403; I9 A. L. J. 72;2 U. P.L R. (A). 
416, followed. h 

Appeal against an order of the District 
Court of South Malabar, dated the 16th 
December 1921, in A. S. No. 687 of 1921, 
preferred against that of the Court of 
the Subordinate Judge, South Malabar 
at Calicut, in E. P. No. 159 of 1921, in O. S. 
No. 457 of 1912 on the file of the Court of 
the District Munsif, Ottapalam. 

‘Messrs. K. P. Ramakrishna Iyer and 
N. P. Narasimha Iyer, for the Appellants. 

Mr. T. S. Anantharaman, for the Respond- 
ent, 

JUDGMENT.—No appeal lies in this 
case, as this is of the nature of a second 
appeal ina matter of execution in a suit 
whichis of the nature of small cause suit: 
vide Aithala v. Subbana (1), Mavulu Ammal 
v. Mavula Maracoir (2), Amba Prasad v. 
Mushtag Husain (3) and Sant Prasad v. 
Bhawani Prasad (4). It is dismissed with 
costs. 

V. N. V. 


8. D. Appeal dismissed. 

(1) 12 M. 116; 4 Ind. Dec. (N. 8.) 430. 

(2) 30 M. 212; 17 M. L. J. 376. 

(3) 54 Ind. Cas. 432; 42 A. 200; 18 A. L. J. 167; 2 U. 
P. L., R (A.) 69. 
._ (4) 60 Ind. Cas. 831; 43 A. 403; 19 A. L. J. 72; 2 U. P. 
L. R. (A) 416. l 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 284 | 
oF 1922. 

March 25, 1925. 

Present :—Justice Sir Hugh Walmsley, ` 
Kr., and Mr. Justice Mukerji. 
Munshi FAZLE AHMED— PLAINTIFF 
—APPELLANT 
versus 


_RAJENDRA NATH ROY CHOUDHURI | 


AND OTHERS—DEFENDANTS— RESPONDENTS, 

Vendor and purchaser—Agreement of sale—Date 
fixed for completion of sale—Time, whether of essence 
of contract—Purchaser, when entitled to possession— 
Earnest money—Forfeiture—Defect of title discovered 
subsequently, whether entitles purchaser to recover 
money forfeited. 

In the absence ofan express stipulation to that’ 
effect and of circumstances implying such an inten- 
tion, the date fixed for the completjon ofa sale of 
immoveable property in the agreement for sale cannot. 
be regarded as of the essence of#the contract. It may, 
however, be made so by either party giving proper 
notice to the other to complete withina reasonable’ 
tim, provided that at the time of the notice there has 
been soma default or unreasonable delay by that other. 
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There is an implied repudiation if the purchaser fails 
to complete the sale on the day he is bound to complete 
under the contract, otherwise, if the purchaser js in 
default the vendor can.make time of the essence of 
the contract by giving the purchaser notice to com- 
plete ab a reasonable date and threatening forfeiture 
of the deposit on non-completion on that date. [p. 
798, cols. 1 & 2.] 

Where the stipulation in the agreement is that 
possession would be given by evicting tenants, on 
completion of the conveyance, the purchaser’s right 
to possession is coincident with the right to the 
execution of the conveyance by vendor. [p. 798, col. 2.] 

A deposit paid under a contract of sale serves two 
purposes; if the sale is carried out it goes against the 
purchase-money but primarily itis a security for the 
performance of the contract. Even if there is no ex- 
press provision in the agreement forsale to that 
effect the vendor would be entitled to retain the de- 
posit as forfeited when the contract goes off by the 
default of the purchaser, [p. 799, col. 1.] i 

If the purchaser has, by his default in completion 
after he has accepted the title, given. the vendor the 
right to rescind the contract and retain the deposit as 
forfeited and such right has been exercised thb 
A subsequent discovery of any 
defect in the vendor's title does not confer on the 
purchaser the right to recover the deposit. [ibid] ., 


Appeal against a decree of the Sub- 
ordinate Judge, Third Court, 24-Pargannas, 
dated the 30th of June 1922. A 

Mr. M. N. Roy, Babus Sitaram Banerji 
and Surjya Kumar Aitch, for the Appellant. 

Dr. J. N. Kanjilal, Babu Binode Lal 
Mukerji for Babus Panchanan Ghosal an 
Probodh Kumar Das, for the Respondents, 

JUDGMENT. i: 

Mukerji, J.—The plaintiff instituted 
this suit for recovery of Rs. 6,250 made up 
of Rs. 5,501 as earnest-money in con- 
nexion with the contract for sale of a plot 
of land, 22 bighas in area, and Rs. 749 be- 
ing the amount of damages and interest, 
The suit has been dismissed by the Sub- 
ordinate Judge, and hence this appeal. 

The ‘plaintiff's case as laid in the plaint 
was that the defendants Nos. 1, 2, 7 and & 
proposed to sell the land to him for 
Rs. 13,200 and a bainapatra was executed by 
them in his favour on the 28th September, 
1919, on receipt of Rs.?501 as eatnest-money 
that later on he came to know that there 
were other owners who were unwilling to 
part with the property, and that at last he 
had to agree to increase the consideration 
to Rs. 20,100, upon which all the defend- 
ants executed in his favour another baina- 
patra on the 16th July 1920 on receipt ofa, 
further amount of Rs. 5,000 as earnest- 
money. The plaintiff alleged that the dež 
fendants had stipulated to conveya godd 
title to the properties and to obtain the re- 
quisite permission of the District Judge and 
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make over vacant possession of the property 
at the time of the transfer; but that the 
title of the defendants was defective and 
the defendants had failed to produce their 
title-deeds inspite of requisition and were 
negligentin completing the transaction. 

The case put forward on behalf of the 


defendants Was that the first contract was. 


made with one Sricharan Prosad Shaha, 
who was not the plaintiff's benamdar as 
alleged on behalf of the plaintiff, that there 
was no representation made by them, that 
there were no other owners, but, on the other 
hand, Sricharan knew full well that there 
were other owners, that the plaintiff was 
very eager to purchase the property and 
came toa settlement with Sricharan, paid 
him up and got his consent to negotiate 
the sale for himself; that the plaintiff was 
satisfied with the title which the defendants 
were able to show, approved of the same 
and thus the second bainapatra was exe- 
cuted ; that the defendants obtained the 
necessary permission from the District 
- Judge and ejected the tenants who were 
on the land at considerable cost; that by 
this time the plaintiff had changed his 
mind or was unable to complete the transac- 
tion as had failed to secure a buyer and so 
put the matter off repeatedly and on false 
and frivolous pretexts; and that accord- 
ingly the plaintiff was not entitled to a 
refund of the earnest money, nor any dam- 
ages or interest. 

The plaintiff has come to Court with a 
story, a large portion of which cannot pos- 
sibly be accepted. Whether Sricharan was 
a benamdar for the plaintiff or not in the 
matter of the bainapatra that was first exe- 
cuted need not be considered for the pur- 
poses of the appeal. It appears that the 
transaction was entered into at a time when 
there was a land boom in Calcutta and its 
suburbs. The plaintiff's conduct in offering 
to complete the purchase within seven 
days, provided allthe co-sharers joined in 
the conveyance (Ex. A-4) and the fact that 
he got this offer accepted by the defend- 
ants Pleader on the very day that he made 
it (Ex. A-5) amply indicates that he was 
extremely eager to make the purchase. 
There is evidence toshow that on that very 
day the rent receipts produced by the de- 
fendants were examined, and a statement 
as to the names of the owners of the pro- 
perty and their respective shares therein 
was also inspected and the transaction was 
about to be completed it being understood 
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that there were to be two conveyances, 
one to be executed by the adults and the 
other by the guardian of -the minors. 
Draft conveyances were made over to the 
defendants’ Pleader for approval and were 
returned to the plaintiff after approval, 
subject to some additions and alterations. 
The plaintiff then insisted on having the 
permission of the District Judge with re- 
gard to the share of the minors and want- 
ed to have vacant possession, and that is 
why the completion of the transaction was 
deferred and the second bainapatra was 
executed. The plaintiff's conduct in pay- 
ing as earnest-money such an unusually 
largesum of Rs. 5,000 also points to his 
great eagerness to purchase the property 
at the time, and unmistakeably shows his 
story as to hisnot having approved of the 
defendants’ title to be untrue. There is in 
the second bainapatra a clear statement 
that the purchaser’s Pleader had approved 
of the defendants’ title. The plaintifi’s case 
that this statement was put in without 
his knowledge cannot be accepted ; and the 
positive evidence on the record is to the ` 
contrary. The plaintiff is neither illiterate 
nor of immature understanding, but holds 
the responsible post of an Auditor in a 
Government Office. It is clear upon the 
evidence that he set about negotiating for 
the purchase of the property with the full 
knowledge that, at least,one previous con- 
tract, namely, that with Mr. Cohen for its 
sale had fallen through on account of de- 
fect of title, or imperfect title. Apart from 
the other evidence, that of his own Pleader 
Jogesh Babu and of the defendants’ Pleader 
Ashu Babu clearly shows that the plaintiff 
was not at allanxiousto look into the defend- 
dants’ title beyond what the latter were able 
to make out upon the scanty materials 
which they had at their disposal. There is 
avery important statement in the deposi- 
tion of Mr. Mahabul-ul-Huq, who acted as 
plaintiffs Pleader at one stage of the pro- 
ceedings, namely, before the second baina- 
patra was executed and before Jogesh Babu 
came upon the scene. He states that on 
one occasion he came to Ashu Babu’s 
shertsta at the request of the plaintiff to 
examine what documents the defendants 
had produced for examination, and that for 
some days there was talk going on between 
the plaintiff and the defendants about the 
examination of title-deeds. Hs says that he 
was not satisfied about the d2fendants 
title and asked for the patia, but Ashu 
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Babu gave him to understand that he was 
to produce the rent-receipts only for plaint- 
iff's examination. We find upon the evi- 
dence of Ashu Babu also that when he show- 
ed the rent-receipts to the plaintill’s Pleaders 
he told them distinctly that he would not 
be able to produce any other documents in 
respect of the property.. The conclusion 
that one must come to upon the entire 
evidence in the case is that when the second 
bainapatra was executed, the title had 
already been approved by the plaintiff and 
the defendants were to convey the property 
after having obtained the permission of 
the District Judge in respect of the shares 
ofthe minors and after taking such steps 
as were necessary for getting rid of the 
tenants in order that the plaintiff might 
_have vacant or khas possession of the land. 

The District Judge granted the permis- 
sion by an order dated the 17th December 
1920 and the fact was communicated to the 
plaintiff by the defendants’ Pleader by a 
letter Ex. 3 (c) dated the 23rd December 
1920. On the 28th December 1920 the 
plaintiff's Pleader replied to the defendants’ 
Pleader (Ex. A) asking information about 
the date of the Judge’s order, and impress- 
ing upon the latter that the deed of sale 
should be executed and registered within 
15 days of the date of the permission so 
that he might get khas possession when he 
would take possession at the time of regis- 
tration, and enquiring if tenants had been 
actually evicted and stating that if that 
had not been done, it should be done 
within the period mentioned in the second 
bainapatra, It will be seen that the period 
mentioned therein was 15 days from the 
date of the Judge’s order. The conclud- 
ing paragraph of the letter is important as 
it was stated that time was ofthe essence 
of the contract and that the plaintiff was 
not prepared to grant an extension on any 
account. Itis noteworthy that no objection 
was taken in this letter on the ground of 
defect of title or the imperfect nature of the 
title-deeds that had been produced. This 
letter is somewhat curious in that it sud- 
denly thought of treating time as of the 
essence of the contract when, as a matter of 
fact, such a long time had elapsed since 
the execution of the bainapatra. The de- 
fendants’ Pleader on the 27th January 1921, 
Ex. 3 (a) replied to the above letter, giving 
.the date of the Judge’s order and stating 
that the defendants had obtained vacant 
possession by securing istafa from all the 
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tenants and undertaking to make over 
vacant possession immediately after execu- 
tion and registration of the conveyance. 
The defendants appear to have felt some- 
what surprised at the statement that time 
was of the essence of the contract and 
characterised it asa mere pleato avoid com- 
pletion of the contract. By this letter the 
defendants definitely gave the plaintiff 
notice that if he did not get the conveyance 
completed, that is to say executed and re- 
gistered, they would regard the contract 
cancelled and the earnest-money would be 
forfeited. The plaintiff's Pleader then, on 
the 2nd February 1921, gave a reply (Ex. 3b) 
condemning the defendants’ long silence 
over the letter of the 28th December, 1921, 
insisting that time was of the essence of the 
contract, and saying that the plaintiff was 
willing to forego his right to refund of ear- 
nest-money and damages if the defendants 
would send the draft conveyance for ap- 
proval within 24 hours and execute the con- 
veyance by the 5th February 1921. It fur- 


‘ther stated that the plaintiff wanted to be 


taken to the land in order to be satisfied 
about the istafa executed by the tenants, 
It was also stated that a certain reversioner 
had written to the plaintiff warning him 
of his rights. Lastly, and this is most im- 
portant, it was stated that the defendants 
were to produce the original title-deeds 
which they had undertaken to produce at 
the time of the agreement, and if they 
were not produced the plaintiff would not 
make the purchase. To this letter there 
was a stern reply (Ex. I) given by the de> 
fendants’ Pleader on thé 7th February 1921 
complaining that the plaintiff wae setting 
up, one excuse or another to avoid comple. 
tion of the transaction as he was unable 
to find a purchaser though he was hunting 
for one, explaining that the objection as to 
defect of title was unreasonable, frivolous 
and without foundation, and insisting that 
the draft kabala should have been sent by 
that time and expressing willingness to take 
the plaintiff to the land at such time as he 
would appoint for the purpose. The letter 
concluded with a threat of forfeiture and a 
sale to somebody else for the consequences 
of which the plaintiff would be held liable, 
There was no further correspondence be- 
tween the parties after this letter and the 
es instituted on the 22nd February 
1921. ° 

The impression left upon one's mind by 
the correspondence referred to above is that 
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the plaintiff was setting up frivolous pre- 
texts and resorting to new devices at 
every step in order to get rid of the con- 
tract. He neglected intentionally to fulfil 
his part of the contract and was trying 
his best to wriggle out of it. A claim 
for damages or interest under such circum- 
stances is erMirely out of the question. 

‘ The question then remains as to whether 
the plaintiff is entitled to a refund of the 
earnest-money. In the second bainapatra 
there is a stipulation which runs in these 
:words: “Wae shall execute and register 
in your favour or in favour of your nominee 
within 15 days of the receipt of permission 
.of selling the share of the said minor on 
receiving Rs. 14,599 the balance of the con- 
.sideration from you and shall give you 
khas possession of the land by evicting the 
‘tenants from it. If inspite of receipt of 
permission from the District Judge we fail 
-to execute a kabala within the said date, on 
‘taking the balance of the consideration, 
-then you shall take khas possession of the 
-said property by depositing the balance of 
the consideration in Court. If, on the 
-other hand, you fail to get a kabala execut- 
‘ad by us on paying the balance of the 
consideration within the same time, then 

_-we shall forfeit your earnest-money.” The 
: permission of the Judge was obtained on 
the 17th December 1920 and by the letter 
of the 23rd December 1920, Ex. 3 (c), the 
defendants called upon the plaintiff to 
complete the sale-deed within a fortnight. 
‘In his reply of the 29th December 1920 
(Ex. A) the plaintiff stated that time was 
of the essence of the contract. The defend- 
-ants' letter of the 27th January 1921 (Ex. 3 
(a)) clearly gave notice to the plaintiff that 
‘if he did not get the deed of sale completed 
“(i.e., executed and registered) within 10 
days from the date thereof, the defendants 
would regard the contract as cancelled and 
the earnest-money would be forfeited. The 
plaintiff replied (Ex. A-1) on the 2nd 
February 1921 noting that time was of the 
‘essence of the contract and raising certain 
objections and asked fora draft conveyance 
to be sent for approval which, in the 
absence of a stipulation to the contrary, it 
js the duty of the purchaser to tender. 
. The defendants’ letter (Ex. I) of the 7th 
-February gave the plaintiff a further chance 
which he did not avail of. The position 
then is this: A date was fixed in the 
bainapatra for the completion of the pur- 
chase, but in the absence of an express 
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stipulation to that effect and in the absence 
of circumstances implying such an inten- 
tion, the date cannot be regarded as of the 
essence of the contract. Although, however, 
time is not originally the ‘essence of a con- 
tract in this respect, it may be made so by 
either party giving proper notice to the 
other to complete within a reasonable time 
provided that at the time of the notice 
there has been some default or unreason- 
able delay by that other. There is an 
implied repudiation if the purchaser fails 
to complete on the day’ on which he is 
bound to complete. This is the day, if 
any, fixed by the contract for completion, 
if time, in this respect, is of the essence of 
the contract; otherwise ifthe purchaser is 
in default the vendor can make time of 
the essence of the contract by giving the 
purchaser notice to complete at a reason- 
able date and threatening forfeiture of the 
deposit on non-completion on that date. 
These conditions were fulfilled on the date 
on which the 10 days mentioned in the 
letter Ex. 3 (a) of the 27th January 1921 
expired and on such expiry the right of 
forfeiture of the deposit arose. 

It has been urged that the learned Sub- 
ordinate Judgé was wrong in holding that: 
the plaintiff had no money with which he 
could buy. That is perhaps so. Itis also 
true that the conduct of the defendants 
was not altogether free from blame. It 
would appear that the two istafas Ex. H 
and Ex. H-1 were executed on the 18th 
January 1921, and the three tenants Krishna 
Chandra Mandal, Kartik Chandra Ghose 
and Pashupati Ghose gave evidence to the 
effect that they did not vacate the land till 
March or April that is to say about a month 
and a half after the institution of the 
suit. The eviction of the tenants, however, 
was not a condition precedent to the com- 
pletion of the transaction; it was only stipu-. 
lated in the bainapatra that the kabala 
will be executed and registered and khas 
possession would be given by evicting the’ 
tenants. The purchaser’s right to take 
possession, in a case like this, arises coin- 
cidently with the right to the execution of 
a conveyance by the vendor. In this case, 
there was no attempt made by the plaintiff 
to get the conveyance—no tender of con- 
sideration money, no tender of draft con- 
veyance, and im fact all the circumstances 
indicate that he was trying to back out of 
the contract. There is nothing to show 
that ifthe conveyance had been completed 
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“the defendants would have been. unable t 
‘make over vacant possession. : 
The conduct of the defendants also in 
connexion with this transaction does not 
appear to be altogether fair: they too seem 
‘to be speculators though perhaps in a lesser 
-degree; they entered into a contract with 
Mr. Cohen while the contract with Sri- 
charan was yet in force; their title to this 
property was found defective and not 
accepted as satisfactory. It, therefore, seems 
rather unreasonable that they should be 
allowed to stick to the whole amount ob- 
tained by them as earnest-money. They 


. have, no doubt, spent some money in getting 


the permission of the Judge and in getting 
the tenants to vacate, but the figure at 
which they put down their expenses seems 
exhorbitant For these reasons, I feel no 
sympathy for them ; but at the same time I 
am unable to hold that any considerations 
of equity can arise in this case. A deposit 
paid under a contract of sale serves two 
purposes; if the sale is carried out it goes 
against the purchase-money, but primarily 
it isa security for the performance of the 
contract. Even if there was no express 
provision the vendors would be entitled by 
virtue of the purpose of the deposit, to 
retain it as forfeited, when the contract 
went off as I-hold it did, by the default of 
the purchaser. 
the vendor's title is not material ; for if the 
purchaser has, by his default in completion 
after he has accepted the title, given the 
vendor the right to rescind the contract 
dod retain the deposit as forfeited and 
such right has been exercised the forfeiture 
is final. A subsequent discovery of any 
defect in the vendor’s title does not confer 
on the purchaser the right to recover the 
deposit. g 

The appeal accordingly must be dis- 
missed, but under the circumstances, with- 
out costs, 

'Walmsley, J.—I agree. 
"Z, K. Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 52 
oF 1925. 

June 19, 1925. 
Preseni:—-Justice Sir John Bucknill, Kr., 
and Mr. Justice Ross. 
DEONARAYAN SINGH—Jupeamenr- 
DEBTOR—APPELLANT 
VETSUS 
Babu RAM PRASAD AND ANOTHER 
— DRORER-HOLDERS— RESPONDENTS, 

Limitation Act (IX of 1908), s. 29 (D) (b), Sch. I, 
Art. 182—Bengal Tenancy Act (VIII of 1885), Sch. IIT. ; 
Part III, Art. 6—Execution of decree—Sale in execu- 
tion—Sale set aside—Fresh application for execution, 
nature of —Limitation. i 

Respondent, a co-sharer landlord, obtained a decree 
for rent against the appellant on 24th July 1920. On 
2lst May 1923 respondent presented a petition for 
execution of the decree and for certain reasons the 
Executing Oourt held that the decree could not be 
executed as a rent-decree and execution was allowed 
to proceed as for a money-decree. On 19th November 
1923 some property belonging to the appellant-judg- 
ment-debtur was sold. The sale was confirmed on 
20th December and the case was dismissed on full 
satisfaction. On the same day the appellant put ina: 
petition to set aside the sale under the provisions of 
O. XXI, r. 90 of the O. P. C., and the sale was eventual- 
ly set aside on the 8th March 1924. On 24th March 
1924 respondant applied once more to execute his 
decree as a rent-decree : : 

Held, (1) that the second application for execution’ 
was one in continuation of the first application inas~ 
much as the prayer in both the applications made by the 
respondent was that the decree should be executed as 
a rent-decree ; “[p. 800, col. 2.] 

(2) that in any case the sale in‘execution of the first 
decree having been set aside, the respondent's right to 
execute the decree revived and the second application, 
having been made within three years of the date on. 
which the sale had been set aside was not barred by 
limitation. |p. 801, col. 1; p. 802, col. 1] 

Appeal from an order of the District 
Judge, Gaya, dated the lath December 1924, 
confirming that of the Munsif, Gaya, dated 
the 26th July 1924, 

Mr, S: N. Roy, for the Appellant. : 

Mr. Ragho Prasad, for the Respondents, 


JUDGMENT. 
`- Bucknill, J.—This was a second aps 
peal. The appellant was a judgment-debtor 
in a suit brought by the respondents who 
were decree-holders. The present appeal 
arises out of certain execution proceedings, 
Apparently as long ago as 24th July 1920 
the respondents obtained a decree against 
the appellant. On the 2lst May 1993 the 
decree-holders presented a petition for exe- 
cution and on the 19tH November 1923 it 
would appear that a sale took place of the 
property. I may say that it would seem 
that this decree was obtained by the re. 
spondents as co-sharer landlords and notice 
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had been issued by them against other 
co-sharer landlords under the provisions of 
the Bengal Tenancy Act. For some reason 
or other this notice was stated not to have 
been properly served and the Munsif, 
before whom the matter in execution then 
was, insisted that the execution should 
proceed as a®money-decree and not as a 
rent-decree, It appears to have proceeded in 
that way. The sale was actually confirmed 
on the 20th December 1923 and ‚we are 
told that the case was dismissed on full 
satisfaction. However, according to the 
information before us, on the same day, 
(that is on the 20th December 1922), the 
judgment-debtor put in a petition to set 
aside the sale under the provisions of O. 
XXI, r. 90. Now, we are told that the ground 
upon which it was asked that the sale 
should be set aside was that the price in 
the sale proclamation at which the property 
was valued was not adequate. Eventually 
on the 8th March 1424 the sale was set aside 
and on the 24th of the same month the 
decree-holders then applied once more to 
execute their decree. They still asked to 
execute the decree in precisely the same 
manner as they had asked to execute it in 
the first-instance namely, as a rent-decree. 
Now to this, the judgment-debtor objected 
on the principal ground that the applica- 
tion was more than three years from the 
date of the original decree. As I have said 
the original decree was dated the 24th 
July 1920, the first application for execu- 
tion was dated the 2lst May 1923 and this 
last application for execution was dated the 
94th March of last year. Now, the decree- 
holders have maintained that limitation 
does not apply. They contend that the 
present application should be treated as 
essentially a continuation of the preceding 
application. The Munsif of Gaya after 
hearing the parties came to the conclusion 
that this present application was rightly to 
be regarded asa continuation of the pre- 
ceding one and accordingly: by his order 
dated the 26th July 1924 disallowed the 
objection which had been made to the 
present application for execution. The 
judgment: debtor appealed from this deci- 
sion to the District Judge of Gaya who on 
the 18th December confirmed the Munsif’s 
decision, Now, before the District Judge, 
it would seem that not only was this point 
as to the present application being" not in 
continuation of the previous application 
urged but also that the present application 
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was not of the same character as the first 
application. I think it is simplest to deal 
with the latter of these two questions first. 
It is quite clear that the first application 
for execution was an application to execute 
the decree as a rent-decree. It seems true 
that owing to the decision of the Munsif 
at that time and owing to the fact that he 
found that there had been some failure of 
service on the co-sharers the actual decree 
which was executed was a money-decree, 
but, as has been pointed out by the learned 
District Judge, the present application for 
execution is to renew the application for 
execution as a rent-decree and not as a 
money-decree and I presume that the service 
will be properly effected upon this occasion. 
Iam, therefore, unable to see how it can 
be seriously contended that the first and 
the second applications are not the same. 
With regard to first point I think that 
it is important to observe that during all 
material periods under consideration the 
decree-holders had de facto and de jure 
obtained the realisation of their decree. It 
was not until the 8th March 1924 that it 
was possible for them to have taken any 
further step. According to the position as 
it then stood their claim had been satisfied 
by a sale of the property. It was not until 
that satisfaction was negatived, as I have 
just mentioned, that he was then in a 
different position. He could have taken no 
step in the interim to apply for further 
execution or for a renewal of execution, for, 
had he done so, he would obviously have 
been met with the re-joinder that as matters 
stood his decree had already been realised 
in full satisfaction that he should be pre- 
vented when the sale was set aside from 


applying to obtain what was justly due to - 


him by execution would obviously to my 
mind be a gross inequity. 

However, the learned Advocate, who has 
appeared for the appellant here, has suggest- 
ed that the present application is not in 
law a continuation of the preceding appli- 
cation. I should like, however, to point 
to a case which has been decided in this 
Court, Kaniz Zohra v. Syam Kisen (1) in 
which the position which obtains here 
(except in one point to whieh I propose 
presently to refer) was there substantially 
the same. Pn that case decided by the 
then Chief Justies (Sir Edward Chamier) 
and Mr. Justice Jwala Prasad it would 


(1) 39 Ind. Cas. 89; -2 P. L. J,115; 1P. L W. 73; 
(1917) Pat, 133, 


(30 1. ©. 1925] 


thé plaintiff in a suit on the 20th June 
1905. In August 1906 the first application 
for. execution was made. It would seem 
that this application for some reason was 
dismissed; probably, (although it is not clear 
from the report) because it was not pro- 
ceeded with. A second application was 
made in July 1909 and the judgment- 
debtor's immoveable property was sold in 
satisfaction of the debt on the 14th Decem- 
ber 1909. But on the 12th February 1910 
the sale was set aside at the instance of 
the judgment-debtor; on what ground I do 
not findit stated. On the 10th December 
1912 the decree-holders made their: third 
and last application asking the Court to 
sell the identical property in satisfaction of 
their decree (which, of course, still subsisted) 
which had been sold on the 14th December 
1909. It was contended in that case by the 
judgment-debtor who objected to the pro- 
posed third application for execution that 
the application could not. be regarded as a 
continuation of the preceding application 
and that it was out of time. The learned 
Chief Justice in referring to this argument 
has dealt with the position as it appears to 
. him to exist in cases where this same 
difficulty arises as it often must. He re- 
marks:— | 

“It may often happen that proceedings 
taken upon an application for execution 
remain’ pending in an original Court or 
Court of Appeal for several yéars and may 
result in an order setting aside a sale of 
immoveable property many years after the 
- application for execution was presented and 
many years after any of the dates indicated 
_in the third column of Art. 182 of the First 
Schedule'of the Limitation Act. This has 
often been pointed out by the Courts and 
“in order to get-.over the difficulty some 
Courts have held that a subsequent appli- 
cation should be treated as an application 
made in continuation of the application 
made before the sale and other Courts have 
held that such an application is governed 
by Art. 181 of the First Schedule to the 
Limitation Act and that the decree-holder 
is entitled to three years from the date on 
which the sale is set aside within which to 
make a further application. It seems cer- 
tain that the Legislature coyld not have 
intended that further execution of a decree 
should be prevented by fhe fact that exe- 
cution: proceedings remained pending in 
the Courts for many years,” 


51, 
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I think (if I may be permitted to say so) 
that those words express the equitable 
views of the position which should obtain 
in a case such as that which is now before 
us The learned Advocate for the appellant 
has suggested that although the remarks, 
to which I have referred, of the then Chief 
Justice of this Court may he applicable 
to what he calls execution under the general 
law, they are not applicable to cases where 
the execution relates to suits which fall, 
within the ambit of the Bengal Tenancy 
Act. He points to s. 29 of the Limitation 
Act and shows how it indicates in sub-el. 
(b) of cl. (1) that “nothing in the Limitation 
Act shall affect or alter any period of. 
limitation specially prescribed for any suit, 
appeal or application by any special or local 
law now or hereafter in force in British 
India.” He points to the Bengal Tenancy 
Act and in particular to item No. 6 of . 
Part HI, Sch. HI. He observes that there - 
is a period of limitation’ given. I may 
point out that clearly the period which is 
there given is one of three years. ` This 
period refers to an application made under 
the Act in a suit between landlord and 
tenants and not being decreed for a sum 
of money exceeding Rs. 50, Now he points 
out that in this case the sum did not 
exceed Rs. 500. He then refers to the 
times from which the period of limitation 
begins to run. They are (1) the date of the 
decree or order or (2) where there has been 
an appeal the date of the final decree or 
order of the Appellate Court; or (3) where 
there has been a review of judgment, the 
date of the decision passed on the review. 
He suggests that in the case of setting 
aside of an execution proceeding, (that is to 
say, in this case the setting aside of the 
sale which has taken place in an execution 
proceeding) none of these ‘three categories 
(except perhaps the first) apply. Whether 
this is so or not (thatis to say, whether it 
may come under sub s. (3) or not) does not 
to my mind matter. Jf there was no pro- 
vision in this Part II, Sch. III for a case 
such as that which is before us, then it 
seems clear that s. 29 of the Limitation _ 
Act has no application and the matter falls 
within the provisions of the ordinary law 


“as has been laid down by the late Chief ` 


Justice of this Court in the case to which 
Ihave referred. Obviously it would be a 


‘matter .of the greatest hardship if, in cir- 


eumstances such as those which have been 


-disclosed in the present case, a decrees 
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holder, not clearly through his own fault 
“and certainly not by fraud but for one reason 
or another, should have his sale, which has 
been carried out in execution of his decree 
under which he was entitled to recover 
from the judgment-debtor what was due 
to him, set aside, and should on that 
account be prevented ‘from eventually re- 
covering by farther execution proceedings 
the sums to which he was entitled. In 
my view, therefore, the District Judge and 
the Munsif were quite right in the orders 
which they made. Sara 

The appeal must, therefore, be dismissed 
with costs. ` ns 

Ross, J.—I agree. 


Z.K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
AvpEaL FROM ORDER No. 280 oF 1923. 
March 27, 1925. 

Present:—Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

AMIR CHAND KHANNA-— CREDITOR 
—APPELLANT 
. ~ VersUs ‘ 

ANUKUL CHANDRA BHANDARI 
AND OTHERS-—INSQLYENTS— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 33 (5), 50 
—Schedule of creditors—Name when to be added or 
deleted—Duty of Court. > 
Under s. 33 (3) of the Provincial Insolvency Act the 
name ofa creditor should not be <entered in the 
Schedule until the Court has considered any cause 
- that might be shown against so doing. [p. 803, col. 1.) 
he Court is bound to come toa judicial finding 
before it enters the name of any creditor under s. 33 or 
before it refuses to remove a name under s. 50 of the 
Provincial Insolvency Act after considering thg report 
of the Receiver and any other evidence adduced as to 
whether the debts are really due or not. [ibid.] 
Appeal against the orders of the Addi- 
tional District Judge at Howrah, dated 
the 30th of May, 18th of June, the 4th of, 
July and the 10th of July 1923. 
Babus Pyari Mohan Chatterji, Rupendra 
Kumar Mitter and Tarakeswar Pal Chou- 


dhury, for the Appellant. | 
Babu Dharma Das Sett, for the Respond- 


ents. 

JUDGMENT.—This appeal arises out 
of certain-orders passed in an insolvency 
proceeding. One Jogesh Chandra Chatterji 
presented a petition to be adjudicated an 
insolvent on the 7th January 1922 and to 
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-I accept in toto as 


[90 I. 0. 1825) 

his petition attached a schedule giving 4 
list of 12 creditors. He was adjudicated an 
insolvent on the 5th -April 1922 and a 
Receiver was appointed who appears’ to 
have sold up the assets and thereby col- 
lected funds for part payment to the cre- 
ditors. Thereafter in February and March 
1923 six persons Anukul Chandra Bhandari, 
Bhola Nath Mitra, Amarendra Nath Mallik, 


. Naran Chandra Ghose, Kunja Behari Manna 


and Fazley Huq Sheikh, who were not 
among the creditors mentioned in the sche- 
dule, applied to be entered therein and the 
learned Additional District Judge ordered 
ex parte that their names be so entered 
On the 27th April 1923, the present appel- 
lant who is a creditor mentioned in the , 
schedule put in a petition stating that 
those debts were bogus- debts, and the 
Judge then ordered the Receiver to 
report in the matter. The Receiver went 
to the spot and after, taking certain evi- 
dence prepared a report which was put up to 
the learned Additional District Judge who, 
on the 30th May 1923, recorded his order 
as follows: ‘Read Receiver's report which 
regards the persons 
reported on. The nameof Amarendra Nath 
Mallik to whom the obligation of insolvent 
was incurred after adjudication will be ex- 
punged from the schedule. The names of 


the rest will be incorporated in the schedule 


with «the debts due te each according 
to ‘‘Receiver’s report.” There is nothing 
to show that this order was passed in the 
presence of any of the parties, In fact on 
the 1st June 1923 Amarendra Nath Mallik 
made an application praying for having a 
chance of being heard and for the order 
of the 30th May 1923 being reversed. On 
the 13th June the. learned Additional Dis- 
trict Judge heard his application ex parte 
and then admitted Amarendra Nath Mallik ` 
as a person whose name should be entered 
in the schedule. Amir Chand (the present 
appellant) applied to have these orders set 
aside or re-considered as they were passed - 
in his absence, This application was 
refused and the present appeal is against 
this order. 

In appeal itis urged on behalf of Amir 
Chand that the procedure under s. 33 (3) 
of the Provincial Insolvency Act has not 


“been observed. That section provides that: - 


any creditor of the insolvent whose name 
is not in the originel schedule may apply 
to have his name entered therein; and then 
the Court after causing notice to bs served 


es 


(20 I. O. 1928) 


‘on the insolvent and the other creditors 
who have proved their debts after hearing 
their objection, if any, shall comply with or 
reject the application. As to this, it is 
clear that no notice was issued at all. before 
the names were so entered; (on the date no 
one of the scheduled creditors had proved 
his debt) but subsequently Amir Chand 
appeared and prayed for expunging the 
names of certain creditors under the pro- 
visions of sub-s. (1) ofs. 50, Provincial In- 
solvency Act. Now it is perfectly clear that 
the namesof those creditors should not have 
been éntered in the schedule until the Court 
has considered any cause that might have 
been shown against so doing and this was 
not done. 

It is next urged that the Additional Dis- 
trict Judge had no jurisdiction to give over 
the whole matter to the Receiver and simply 
accept his -report. He was bound to come 

- to-a judicial finding either before he en- 
tered the names of some of the -creditors 
under s. 33 or before he refused to remove 
the names under s. 50 after considering 
the report of the Receiver, as to whether or 
ne each or any of those debts were really 

ue. 
Various other points were raised, such as 
whether some part of the debts was barred 
by limitation, whether the debt of Anukul 
Chandra Bhandari under the handnote—the 
handnote being dated three months after 
the application for adjudication and three 


days before the adjudication—is a valid” 


debt in view of s. 34 (2) read with s. 28 (7); 
and further whether 
Chatterji was ever liable for the alleged 
debt of his father Umesh Chandra Chat- 
terji on an old hat-chitta and whether the 
hat-chitta that he executed wwo months after 
the adjudication in July 1922 in favour of 
Anukul Chandra Bhandari can be put in 
the schedule in view of the provisions of 
s. 34(2). On these matters we come to 
no adjudication in this proceeding. In our 
opinion the Judge did not come to any 
judicial determination as to whether all or 
any of these debts are debts which should 
be entered in the schedule but had prac- 
tically only acted on the Receiver's report, 
without having issued necessary notices 
before passing his orders. We hold that 
he must proceed according to thé Statute 
and determine judicially in the presence of 
the appellant aad- after notices to other 
scheduled craditors on the validity of each 
claim to be entered in the schedule. We 
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We agree with- this contention.” 


Jogesh Chandra, 


803 . 


do not say that he cannot consider the 
Receiver's report and the evidence recorded 
by him but he must come to a judicial de- 
cision on euch debt set out. | 

The result is that this appealis allowed, 
the order of the Court below set aside and 
the case sent back to that Court to be dealt 
with in accordance with the direction in- 
dicated above. - The appeal is allowed with 
costs, one gold ‘mohwr against each set of 
the appearing respondents. 
Z. K. Appeal allowed. 


MADRAS HIGH COURT. 
Sreconp CIVIL eer vad 1225 anp 1226 or- 
; 1923 
August 29, 1924, 
Present :—Mr. Justice Devadoss. 
VAVARU AMBALAM AND OTHERS— 
DEFENDANTS—APPELLANTS 


CCrsus 
PRESIDENT, TALUK BOARD or 
RAMNAD--PLAINTIPE— RESPONDENT. 


Landlord and tenant—Land outside water-spread 


af tank—Rain water, use of, for raising nanja crops— : 


Sarasari, ryots’ liability to pay. 


-In the case of lands outside the water- spread of a ` 


tank and which are cultivated purely by rain water, - 


the landlord is not entitled to charge ‘the tenant 


with sarasari for raising wet crops. The tenant is 
liable to pay only the usual punja rates. 

A tenant is entitled to catch and use rain water as 
it falls on his land and the landlord has no right to it 
till it leaves the tenant’s land and. flows in to his 
tank or into a channel which leads water into his tank, 

Arunachalam Chettiar v. Mangalam, 35 Ind. Cas. 
329; 40 M. 610, 20 M. L. T. 70; 4 L. W. 37; 31 M. L. J, 


“168, distinguished. 


Second appeals against the decrees of . 
the District Court of Ramnad at Madura, 
in A. S. Nos. 41 and 42 of 1921, preferred 
against those of the Court of the Special 
Deputy Collector of Ramnad at Manama- 
dura, in S. S. No. 766 of 1914 respectively. 


Messrs. Watrap 6. Subrahamania Iyer 
and A. S, Srinivasa Iyer, for the Appel- 
lants. | 

Mr. S. Soundararaja Tyengar, 


Respondent. 


JUDGMENT.—The only point argued . 
in these second appeals is whether | the 
‘plaintiff was entitled to levy sarasart in 
respect of the lands, in the possession of 
the defendants. It has been held that in 


for the 
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the case of kulamkowai lands, that is, lands 
situated within the water-spread of the 
tank, ifthe tenant raises a nanja crop by 
putting up ridges all round, thereby pre- 
venting the flow of water into the tank, or 
by retaining water, which would flow into 
the tank, when the level of the tank goes 
down, he is bound to pay sarasari. But in 
this case, the finding is that the lands in- 
question are not kulamkowai lands. These 
lands are outside the water-spread of the 
tank. The question is whether what applies 
to kulamkowai lands should also be held 
applicable to lands outside the water-spread 
of the tank, 
who appears for the respondent, contends 
that water, which would have flowed into 
the tank, has been obstructed by the 
defendant putting up ridges round the 
lands. He relied upon the decision of 
the High Court in Second Appeal 
No. 103: of 14919 as supporting his con- 
tention, In that case, the District Judge 
found that. the tenants not only put up 
ridges and obstructed flow of surplus 
water, but also diverted water of certain 


odais into their lands, for the purpose of - 


raising wet crops. In this case, there is 
no finding that any such odai or water 
flowing in a defined channel has been 
diverted into the. defendant’slands. What 
the defendants have done is to catch rain 
water as it fell on their lands. The 
landlord has no right to the rain water, 
till, it flows in a defined channel. He is 
not entitled to the rain water, which 
falls on a tenant’s lands, till that water 
leaves the tenant's land and flows into a tank 
or into an odai or channel, which leads 
water into. his tank, The decision in 
Arunachalam Chettiar v, Mangalam (1) 
has, therefore, noapplication to the present 
case and the facts in this case are differ- 
ent from the factsin Second Appeal No. 
1034 of 1919. The question, therefore, is 
whether in the case of lands, which are 
cultivated . purely by rain watér, which 
falls on them, they should be charged 
savasarit. There is no warrant for saying 
that such lands should he charged surasart, 
if wetcrop israised. No doubt, by put- 
ting up ridges all round the lands, the de- 
fendants have to some extent obstructed 
the flow of water into the plaintiff's tank; 
but that ‘by itself would not give the 


(1) 35 Ind. Cas, 329; 40 M, L. T. 70; 4 L. W. 37; 31 
AL la: 9. 168, ` | : 


Mr. Soundararaja Iyengar, . 


MOHAMMAD USMAN KHAN. 


plaintiff right to charge sarasar rate, in 
the case of lands outside the water-spread. 

In the result, the appeals are allowed 
and the decrees, of the lower Courts are 
reversed and the suitsdismissed. The ap- 
pellants will have their costs through- 
out. 

The defendants’ liability to pay punja 
rate is not denied; the plaintiff, therefore, 
is entitled to get it in a proper proceed- 
ing. 

YV. N. V. Appeals allowed. 

S, D < 


OUDH JUDICIAL COMMIS-, 
SIONER’S COURT. 

First Civic APPEAL No. 47 oF 1923. 
September 7, 1925. 
Present:—Mr. Dalal, J. C. 

HARI HAR BAKHSH SINGH AND OTHERS 
—DEFENDANTS—APPELLANTS 


versus 
MOHAMMAD USMAN KHAN— 
PLaIntTirrF—RESPONDENT. 

Ejectment of trespasser—Suit by one co-sharer on 
behalf of all—Maintainabdility of suit. , 

One co-sharer can sue a trespasser in ejectment on 
behalf of himself and his other co-sharers. 

Thakurji v. Hira Lal, 75 Ind. Cas. 335; 20 A. L. J. 
609; 44 A. 634; (1922) A. I. R. (A) 408 and Ahmad 
Sahib Shutari v. The Magnesite Syndicate Ltd., 29 Ind, 
Cas. 60; 39 M. 501; 2 L. W. 460; 17 M. L. T. 387; 28 M. 
L. J. 598, referred to. h 

Appeal against a decree of the Additional 
Subordinate Judge, Lucknow, dated the 6th . 
August 1923. ` é 

Mr. Bisheshar Nath Srivastava, for the 
Appellants. 

Messrs. Daya Kishan Seth and Zahur 
Ahmad, for the Respondent. f 

JUDGMENT.-—The plaintif Usman 
Khan sued for the ejectment of the defend- . 
ants on the ground that he was the sole 
talugdar to whom belonged the jungle in 
suit. During the course of an inquiry by - 
the lower Court it was found that Usman 
Khan was owner only of 10 annas 8 pies 
share while a brother and a sister of his . 
owned the rest of the tulugdari. The lower 
Court passed a decree in favour of the 
plaintiff for posgession of the jungle in suit 
and for damages for trees feloniously cut 
by the defendants and ordered that the 
decree was in favour of the plaintiff and . 
his co-sharers as well, 


[90 I. 0. 1895] 


[90 I, O. 1985) PURUSOTTAM MAHESRE V, PANCHANAN MAZUMDAR, 4 “805 


In this Court it was argued (1) that the Ae ik ies perigee ) of clean Prange 
. Z 6 4 7 U P3 wv), 3. 5 
oe ug ae eee an a Section 182 of the Bengal Tenancy Act does not 
entire area Of Jana In SUIL apply toa land let out toan occupancy ryot for the 
and at best could obtain a decree for 10 purpose ofa shop ina Bazar. [p. 806, col. 1) 
annas 8 pies share; (2) that the defendants ae ee by the Transfer of Pro- 
were owners: of the produce of the jungle Pe ty Act. Libid. ; ae 
and (3) that the plaintiff had not proved Zope eet a ee ne aie 
his possession of the jungle within the 1999 udge, | aa te S th any aditi a 
period of limitation while the defendants Aoi, SOVET ES tee RC eee 
had proved: adverse possession Munsif, Kurigram, dated the 30th of July 
It is well-settled law on the basis of 1921. , Aia ; Aos 
rulings of High Courts that one cosharer p Dr. n Sra eee a Asita 
can sue a trespasser in ejectment on behalf Me lial Chee ina ppe sia 5; d Bab 
of himself and his other co-sharers. This Lia leei LANAT Q AUDA. AN AON 
principle was laid down as far back as 1901 Radhika Ranjan Guha, for the Respondents. 
$ : ea tafe JUDGMENT. 
by the Allahabad High Court. <A reference Cuming, J.—In the suit out of which 


to this ruling is given ina Bench case of A | ; ore : 
: í ra ¿n this appeal has arisen the plaintiffs sued ‘to 
the Allahabad High Court Thakurji v. Hira aisel the defendants: under s lil of the 


Lal (1), There is a Bench ruling of the ; i 

Madras High Court Syed Ahmad Sahib a a P pie! Act, aa. sn Sela 

Shutari v. The Magnesite Syndicate Ltd. (2) ‘28 eit ea au T, 9: TACIS 

in which reference is given to a long series of the case are these: the defendants first 

of rulings of the Calcutta and Allahabad fall took a lease of some 5 kanis of land 

High Courts in- support of this proposition 18 1310 in Lal Manirhat Bander fora term 
of five years for the purpose of establishing 


of law dating as far back as. 1881. A : 
: : ashoponit. The defendants then took 'one 
The learned Counsel for the defendants additional kani of land ata total rental .of 


appellants sought to’ distinguish this prin- A E tan 
ciple on the ground that the plaintiff had Rs. 69 pal ga $ rika of land and 
come to Court asserting his title to the there was a fresh lease for five years. At the 
entire property. That may be a question ©XPiry of the term the plaintifs demanded 
in dispute between him and his co-sharers, 22 enhancement of oe and ae lense 
The decree is granted by the lower Court WAS, BIYEN for ames 73 years from 1322 to 
in favour of both the plaintiff and his co- 1926 at a rental of Rs. 7 ae a The 
‘sharers and I see no point of distinction “efendants executed a kabuliyat in the 
so far as the defendants are concerned Plaintiffs’ favour on the aat Jaistha 1322, 
between this case and the principle enun- This lease expired in 1326 and the defend- 
ciated above. ‘This plea in the grounds of ants were asked by the plaintiffs to evacuate 
appeal must fail = the land. This they refused to do and 
; hence this suit. The case of the defendants 


[The rest of the judgment proceeds only on facts : a 
_and is, thorefore, omitted.—Hd.] was that they were settled on the land ‘in 


S D, Appeal dismissed. 1307 as raiyats and that the kabuliyat was 
or 75 Ind. Cas, 333; 20 A. L. J. 603; 414. 634; merely a confirmatory lease which ‘did 
(1922) A. L R. (As) 408. not set forth the real purpose for which 


ut. Seer x Pee iat ae DALA the lands were taken, that the defendants 
i . were governed by the Bengal Tenancy ‘Act 
FORT heing occupancy vaiyais and were not 

CALCUTTA HIGH COURT liable to be ejected. 
APPEAL FuOM APPELL TIR DEcRER No. 2110 The first Court held that the lands had 
3 or 1922, been taken for the purpose of a shop and 
May 18, 1925. that s. 182 of the Bengal'Tenancy Act had 
Present:—Mr. Justice Cuming and no application. In appeal the learned Sub- 
Mr. Justice Chakravarti. ordinate Judge held that the defendants 
PURUSOTTAM MAHESRI AND OTHERS--— w i n e a that they 
: N T= : took the land for agricultural purpose in 
ent oak the year 1307. He found that they tcok 


versus A E ae 
PANCHANAN MAZUMDAR AND orners the land for the purpose of establishing a 
~~DEFENDANTS— RESPONDENTS. shop. He further found that they sub- 


Bengal Tenancy Act (VIII of 1885), a. 182--Eease sequent to the taking of the land-for the 
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shop had acquired certain other occupancy 
jotes in the vicinity and hence he held that 
under the provisions of s, 182 of the Bengal 
Tenancy Act they must be considered to 
be holding the lands that had been taken 
for the purpose of a shop as occupancy 
raiyats and hence they could not be evicted. 

The learned Subordinate Judge in coming 
to this conclusion relied upon the case of 
Bhikariram Bhagat v. Maharaj Bahadur 
Singh (1). 

Dr. Basak, who has appeared for the appel- 
lants, contends that s. 182 has no applica- 
tion to, the present case and that the ruling 
relied upon by the learned Subordinate 
Judge of the lower Appellate Court is 
clearly distinguishable for in that case the 
tenant had already been a raiyat before he 
took the land for the purpose of a shop and 
the finding was that the land was taken for 
a shop and also for cultivating as a raiyat 
other lands using the landin suit a home- 
stead, This case is clearly distinguishable 
from the present case. I do not think that 
the provisions of s. 182 of the Bengal Ten- 
ancy Act can be held to apply to the present 
case. The land in this case was admittedly 
taken not for the purpose of a homestead 
from which the defendants were to cultivate 
their jotes but was taken for the purpose 
ofashop and isstill used for that purpose. 
Jt is situated in a part of Lal Manirhat 
Bander which isalarge Bazar. The defend- 
ants admittedly had another homestead 

‘and it would be straining the lawif I were 
to hold that they were holding this land 
as their homestead. Their lease shows that 
it was for the purpose of a shop that the 
land was taken and had been used for that 
purpose only. Therefore, it cannot be said 
that the defendants have been holding this 
land as homestead. In my opinion, s. 182 
has no application to the present case 
and this land is governed by the provisions 
of the Transfer of Property Act and not by 
the provisions of the Bengal Tenancy Act, 

In that view the appeal must succeed.. 
The decree of the lower Appellate Court is 
set aside and that of the First Court re- 
stored. The appellants will get their costs 
of this Court as also of the lower Appellate 
Oourt. 

Chakravarti, J.—I agree with my 
learned brother in the order which he has 
proposed to make, 1 wish only toadd afew 
words. The learned Advocate for the re- 
spondents relied upon the case of Bhikari- 

(1) 34 Ind, Cas, 152; 43 Ç. 195; 25 O. L. J, 357, 
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ram Bhagatv. Maharaj Bahadur Singh (1) 
upon which the lower Appellate Court also 
relied. That case is distinguishable from 
the facts of the present case. The learned 
Judges in the course of their judgment 


‘in the case cited laid down the law in these 


words “But supposing that during the 
first two or three years during which 
the defendants merely held their shop 
and resided on the disputed land, and 
held jotes at Malhati, they could not 
invoke the aid of s. 182 of the Bengal 
Tenancy Act, there can be no manner of 
objection under a long course of rulings of 
this Court to their claiming the protection 
of that section after they became agricul- 
turists at Sanko and carried on agriculture 
from their residence at Sanko which‘ was 
also used as a shop.” Now in the present 
case, the learned Subordinate Judge has 
found that the land was taken for the 
purpose of establishing ashop and not for 
the purpose of carrying on agricultural 
operation as was claimed by the defendants. 
The learned Judges in the case cited point- 
ed out that the land in that suit was taken 
primarily for the purpose of carrying on 
cultivation and the use ofit asa shop was 
only incidental use. In the present case, 
the lease when it was taken was clearly 
one governed by the provisions of the 
Transfer of Property Act. The main pur- 
pose or the only purpose for which it was 
let out by the landlords was for the defend- 
ants to establish a shop in a Bazar. In 
these circumstances I agree with my learn- 
ed brother in the judgment just delivered 
that s. 1820f the Bengal Tenancy Act has 
no application to this case. 
M. B. Appeal allowed, 


PATNA HIGH COURT. 
SECOND CıvıL APPEAL No. 1500 or 1922, 
June 23, 1925. 
Present:—Sir Dawson Miller, Krt., Chief 
Justice, and Mr. Justice Macpherson. 
Mahanth TOKH NARAYAN PURI— 
PEFEADaNT— APPELLANT 
TeTsus 
RAM RACHHYA SINGH AND OTHERS 


g — PLAINTIFFS— RESPONDENTS. 
Muhammadan Law—Fre-emption—Person entitled 
to pre-emption associating stranger in suit, effect of— 
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Person qualified to enforce right of pre-emption associ- 
ating pre-emptor who is not qualified, effect of—Sale of 
dominant tenement—Owner of servient tenement, whe- 
ther can pre-empt—Talab-i-ishtish-had, when to be 
made—Delay in making demand, effect of. 

Where a person entitled to claim pre-emption under 
the Muhammadan Law joins with himself as co-plaint- 
iff a person who has no such right, he forfeits his own 
pre-emptive right and the suit must be dismissed as 
against both. (p. €08, cols. 1 & 2.] 

_, Where, however, several persons who join as plaint- 
iffs in a suit for pre-emption have an equal right of 
pre-emption, but some of them have qualified them- 
selves under the Muhammadan Law to enforce such 
right and the others have not, the suit is maintainable 
at the instance of the former and is not liable to 
dismissal merely because some of the plaintiffs have 
not so qualified themselves. fp. 808, col. 2.] 

Where a dominant tenement is sold the owner of 
the scrvicnt tenement has a right to preempt the 
sale under the Muhammadan Law as a shaji-i-khalit. 
[p. 809, col. 2.] : 

The talab-i-ishtish-had required by the Muhammadan 
Law of Pre-emption must be made with the least 
practicable delay and the question whether that 
formality has been duly and sufficiently observed 
with regard to the time at which it should have been 
observed is a question to be decided in each case by 
me Th which has to deal with the facts. [p. 810, 
col. 1. $ 

Uuless the purchase -price is known to the person 
entitled to pre-emption, he has not al! the facts before 
him to enable him to decide whether he will exercise 
his right of pre-emption. He must, however, take im- 
mediate steps to ascertain the price and then make the 
talab-i-ishtish-had forthwith and any unreasonable 
delay in ascertaining the particulars or in making 
the ane would operate as a forfeiture of his claim. 
[abid. 

Second appeal from a decision of the 
District Judge, Monghbyr, dated the 8th 
September 1923, reversing that of the Sub- 
ordinate Judge, Monghyr, dated the 15th 
April 1920. 

Messrs. P. Dayal and R. T. N. Sahay, for 
the Appellants. 

Messrs. S. Ahmad and S. N. Ray, for the 
Respondents,- i 

JUDGMENT. 

Miller, C.dJ.—This is an appeal from 
a decision of the District Judge of Monghyr 
dated ihe &th September 1922. The appel- 

- lant Mahant Tokh Narayan Puri is the 
-defendant first party in a- pre-emption suit 
instituled by some of the respondents as 
plaintiffs against the appellant as purchaser 
and the defendants second party, also re- 

_spondents, as- vendorsof an estate in Mouza 


TOKH NARAYAN PURI V. RAM RACHHYA SINGH. 


807 


case fell tothe patti of certain co-sharers 
now represented by Jagdip Narain Singh 
and others, the second party defendants 
inthe suit. Tauzi No. 3814 and. Tauzi 
No. 7093 fell to the patti of those who are 
now represented by the plaintiffs These : 
two esiates are contiguous with the estate - 

in suit lying immediately to the south and 

east thereof respectively. The appellant 
(defendant first party) is the proprietor of 
Mauza Bindaban which lies immediately 
to the west of the estate in suit. On the 
13th December 1918 the defendants second 
party, who may be conveniently referred 
to as the vendors, sold their interest in 
Tauzi No. 7094 to the appellant, who may 
be referred to .as’the puréhaser, for 
Rs. 3,775 and a further sum of Rs. 125 to 
cover the arrears of rent then due, The 
plaintiffs as proprietors of Tauzi Nos. 3814 
and 7093 claim the right of pre-emption on 
payment of the price agreed between the 
vendors and purchaser and instituted the 
present suit to enforce their claim. 

The Muhammadan Law relating to pré- 
emption applies also to Hindus in Bihar, 
The right of pre-emption applies in the 
ease of three classes of persons. The first 
class ar2 the co-sharers in the vended 
property known as shafi-i-sharik. The 
second class are sharers in the appendages 
or appurtenances of the vended property, 
shafi-i-khalit. The third class derive their 
right from vicinage and the right applies - 
in favour’ of neighbouring proprietors 
holding contiguous property. They are 
known as shafi-i-jar. The plaintiffs claimed 
originally as the owners‘of the enjoining 
properly but by an amendment of their 
-plaint they alleged that the pattis of the 
plaintiffs and the vendors had all along 
been irrigated from water of the same ahar 
and pynes and they also claim as sharers 
in the appurtenances common to both pro- 
perties (shaji-t-khalit). 

The purchaser resisted the suit on various 
grounds. He contended that the plaintiffs 
were not entitled to pre-emption on the 
ground of vicinage as he also was s neigh- 
bouring propristor; that the plaintiffs were 


Beiman bearing Tauzi No. 7094 on the rolle- not entitled to the right of shaji-1-khalit 


of the Collector of Monghyr., Some years 
ago by a Collectorate baiwara Mouza 
Beiman was partitioned “amongst the co- 
sharers and divided into several separate 
-revenue paying estates bearing Separate 
tauzi numbers. Tauzi No. 7094 which con- 
stitutes the property in dispute. in this 


as they were not in fact sharers in appur- 
tenances common to the two estates, and, 
further, that such a right had not been 
properly claimed in the plaint, that the 
ceremonies necessary to be. performed in 
order to found aright of, pre-emption had - 
not been properly performed, and that such 
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ceremonies, if performed, had been perform- 
ed by the plaintiff No, 4 alone, and by 
adding other plaintiffs in the suit who were 
strangers having no claim to pre-emption he 
had forfeited his right. 

The learned Subordinate Judge before 
whom the cage came for trial appears to have 
found all the facts in favour of the plaintiffs 
but considered that although the plaintiffs 
were entitled to pre-emption as shafi-i-jar 
and shafi-i-khalit they could not enforce 
their right as they were not actual co- 
sharers in the vended property. . 

On appeal the learned District- Judge of 
Monghyr without considering the questions 
of fact which had been determined. by the 
Trial Court upheld the decision of Subordi- 
nate Judge. ° 

An appeal was preferred to the High 
Court, but as the facts had not been found 
by the lower Appellate Court_the case was 
remanded to that Court for re-hearing and 
for decision after coming toa finding as 
to what the facts were. 

The learned District Judge on remand 
has found that the ceremonies were pro- 
perly performed by the plaintiff No. 4, 

“that the plaintiffs other than the plaintiff 
No. 4 were not strangers and were entitled 
to. be added; that they could not succeed 
merely as shafi-i-jar because the purchaser 
was also a neighbouring proprietor hut 
that they had established-their right as 
shafi-i-khalit, sharers in appendages, a right 
the purchaser did not enjoy, and he passed 
adecree for pre-emption in favour of the 
plaintiffs. . a 

The purchaser has appealed from that 
decision which he challenges upon three 
grounds, (1) that the plaintiff No. 4 who 

' performed the ceremonies has -lost his 
right to claim pre emption by joining as 
plaintiffs other persons who had not joined 
in the ceremonies and who were strangers 
as that expression is understood in Muham- 
madan Law, (2) that the plaintiffs having 
claimed on the, ground of vicinage only 
should not have been given a decree as 
sharers in the appendages and (3) that 
delay in performing the talab-1-ishtish-had 
was fatal to the validity of that ceremony 
without which the right could not be 
asserted. 

As to the first point itis well-settled 
that if a person entitled to claim pre-emp- 
tion joins with himself as co-plaintiff a 
person who has no such right, he forfeits 
his own pre-emptive right and the suit 
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must be dismissed as against both: (see 
Wilson’s -Anglo Muhammadan Law, 5th 
Edition 388). The basis of this rule appears 
to be that as the right of pre emption only 
exists in favour of those who are co- 
sharers either in ‘the vended .property or 
in the appurtenances, or who are proprie- 


_tors of adjoining property, .as against 


persons who are not so qualified, it would 
be manifestly unjust as against the vendee 
to allow persons who do not possess the 
necessary qualifications to assert aright 
In the present case the 
plaintifis are all members of the same 
family and are all proprietors in Tauzi 
Nos. 3814 and 7903. They do not, there- 
fore, come under the category of strangers 
as understood for this purpose in Muham- 
madans Law. It was contended, however, 
on behalf of the appellant that nobody 
could be joined as a plaintiff who, although 
otherwise qualified, had not himself per- 
formed .the preliminary ceremonies of 
talab-1-mowusibat and talab-1 ishlish-had but 
no authority was preduced in support of 
this proposition. As pointed out by 
Banerji, J ,in Wajid Alt v. Shahban (1) in 
almost all the cases in which it has been 
held that a person possessing the right 
of pre-emption forfeits it by joining a- 
stranger, the person joined wasa stranger 
to the co-parcenership bodv anda total 
outsider and reference is made to the case 
of Chhotu v. Husain. Baksh (2) in which it 
was held that the mere joining by a per- 
son having a right of-pre-emption of 
persons who have an equal right of 


‘pre-emption, but have not qualified them- 


selves according to the Muhammadan Law 
to enforce it, and who are not strangers, 
will not disentitle the person entitled to 
maintain a suit for pre-emption, if he bad: 
sued alone, from maintaining a suit 
brought by him so far as he himself was 
concerned. In that case pre-emption was 
claimed by several persons one Of whom 
Chhotu only had performed the preliminary . 
demands and it was held that Chhotu had 
not forfeited his right of pre-emption by 
joining with him the other’plaintiffis in 
bringing the suit. The point appears to 
have been settled by -that decision. 
Moreover, the learned Judge whose judg-_ 
ment is under apreal states that this point 
was not pressed before him by the purchaser 


(1) 3 Ind. Cas. 520; 31 A, 623; 6 A. L.J. 887; 6M. 
L. T. 352. | 
(2) A. W. N. (1893) 25. 


{20 I, O. 1995) 


and I do not think we should in the circum- 
stances.allow the appellant to raise the 
point afresh. In any case were it neces- 
sary todo sol should hold that the suit 
is not bad for misjoinder of parties, 

“With regard to the second point it is 
true that in the relief portion of the 
claim the plaintiffs ask fora declaration 
that they have the right of pre-emption as 
they are proprietors of the adjoining 
pattis.. Butby the amendment of para. 15 
in the body of their plaint they do allege 
that the pattis of themselves and the 
vendors have all along been irrigated 
from {water of the same ahar and pynes 
and at the trial as well as in the lower 
Appellate Court, the question whether the 
plaintiffs were entitled to come in under 
the second class of pre-emptors was raised 
and decided. 

The facts with regard to this part of 
the case arefound by the learned District 
Judge on remand. There is an ahar of 
considerable ‘extent in the plaintiff's patti, 
Tauzi No. 3814, and the vendors as proprie- 
tors of Tauzi No. 7094 have rights of taking 
water'for the irrigation of their own land 
from this ahar. The learned Judge finds 
that the proprietors of the two pattis have 
joint rights over this ahar and that in fact 
the owners of the vended patti havea 
right of easement over the ahars and 
water-courses situated in the plaintiffs’ 
patti, The result isthat the plaintiffs’ patti 
is a servient tenement. Such a case has 
always, so faras [am aware, been treated 
as bringing the owner of the servient 
tenement within the right of shafi-khaltt. 
It was contended, however, that the ahar 
in question had been left ijmal at the time 
of the batwara and that it was not an 
appendage or appurtenance to either of the 
two pattis over which the parties had 
common rights and the case of. Neshao 
Singh v. Bansi Singh (dj) was referred to, 
In that case an estate had been partitioned 
into several mahals but certain roads and 
a well and a tank:and other properties had 
been left undivided and remained the joint 
property of the proprietors of the different 
estates. It was found that the fact that 
this joint property remained enjoyable by 
the proprietors of each of.the separate 
mahais* was not sufficienf to give any of 
them a right of pre-emption in the second 
degree or /thalit as the joint property was 


(8) 52 Ind. Oas. -31;-4 P. L. J. 420. 
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not an appurtenance of any of the estates 
but a separate property owned by the 
proprietors jointly. In the present case the 
facts appear to be different. The ahar in 
question is within the plaintiffs’ patti and 
the title to it belongs to the plaintiffs 
alone. ‘Itis not shown to be joint property 
and it is found by the learned District 
Judge that the right which the proprietors 
of the vended property have was merely.a 
right of easement in the ahar. This being 
so I think the plaintiffs come within the 
second class of pre-emptors, namely, shafi-i- 
khalit. is 

With regard to the third point it may be 
stated that Muhammadan Law requires that 
the pre-emptor immediately on hearing of 
the sale should make known his intention 
He 
should rise and declare his intention there 
and then whether witnesses are present or 
ornot. The ceremony is known as talab-i- 
mowasibat. Having done this he must 
also with the least practicable delay make a 
formal declaration claiming his right of 
pre-emption before witnesses in the presence 
of either the vendor or the vendee or on 
the premises sold. The ceremony is known 
as talab-i ishtish-had. It is not disputed 
that the first demand was properly made by 
the plaintiff No.4. It is contended, however, 
that there was a delay of four days in 
performing the second demand and that this 
delay is fatal to the plaintiffs’ right. The 
facts found are that the property was sold 
on the 13th December 1918. The plaintiff 
No. 4 came to hear of it on the 16th December 
and immediately declared his intention of 
exercising his right of pre-emption in the pre- 
sence of several witnesses. He was not aware, 
however, of the amount of the purchase 
price paid for the property and in order 
to ascertain this he sent his servant Munshi 
Gajadhar Lal by train on the evening of 
the same day to Shaikhpurato obtain a copy 
of the sale-deed. There was some. delay in 
obtaining the copy of the sale-deed owing 
to the Registration Office being closed. 
Eventually Gajadhar Lal obtained a copy 
of the sale-deed on the 19th December and 
took it to his master at Mauza Barhi who, 
assoon ashe received it on the 20th proceed- 
ed ‘to the house of the vendors who lived 
in the same village and there performed the 
second ceremony of talab-i-ishtish-had in 
the presence of some of the vendors and 
other witnesses. The same ceremony was 
performed by him on the vended property 
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on the following day and in the presence of 
the purchaser on the 22nd, but these last 
two ceremonies were not necessary in order 
to complete his right. The question is 
whether by waiting until he had ascertained 
the amonnt of the purchase-money the 
plaintiff Noe 4 forfeited his right The 
learned District Judge considered that the 
delay was satisfactorily explained and that 
the plaintiff was justified in waiting until 
he ascertained the purchase price before 
performing the second ceremony, 

It seems to me on general principles 
that unless the purchase price is known to 
the person entitled to pre-emption he has 
not all the facts before him to enable him 
to’ decide whether he will exercise his 
right. The price when ascertained may be 
higher than that which he is inclined to 
pay. ‘I'here can be no doubt, however, that 
he would be bound to take immediate steps 


to ascertain the price and any unreason-. 


able delay’ in-doing so would, in my 
opinion, operate as a forfeiture of his claim. 
In the case of Abadi Begam v. Inam Begam 
(4), the opinion was expressed that a claim 
relinquished upon mis-information of the 
amount ofthe sale consideration, or of the 
property sold, may be resumed when the 
real facts became apparent. This opinion, 
however, upon the facts of that case, would 
appear to be merely obiter. It is referred 
to apparently with approval by Sir Roland 
Wilson who states “but a person who 
refrains from pre-empting when he first 
hears of the sale, owing to being mis-inform- 
ed of the price, is not estopped from 
reviving his right on becoming subsequent- 
‘ly aware of the true price:” (see Anglo 
Muhammadan Law, 5th Edition, 401). The 
rule laid down by Sir William Macnaghten 
and referred to with approval in the case of 
Jumeelun v. Luteef Hossein (5) is that the 
‘ talab-i-ishtish-had should be made with the 
least practicable delay and it was further 
laid down in that case by a Full Bench of 
the Calcutta High Court that the- due 
and sufficient observance of that formality, 
as to time is a question to be decided in 
| each case by the Court which has to deal 
-with the facts and I do not think that in 
second appeal we should interfere with. the 
finding offacton a question of this sort 
unless the ascertained facts clearly shew 
that there was no evidence to support the 
finding. Inthe case of Baijnath Goenka vy. 
(4) 1 A. 521; 1 Ind. Dee. (N. s.) 369. 
- (5) I$ W. R. FE. B, 13; 8 B. L. R. 160. 
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Ramdhari Chowdhary (6), there was a con- 
siderable delay between the date (the 20th 
December 1897) when the pre-emptor first 
heard of the sale and the 7th January follow- 
ing when he performed the second ceremony 
of talab-i-ishtish-had. The delay between 
the 20th December and the 4th January 
was due to the fact that the pre-emptor was 
during that time endeavouring to procure 
from the Registration Office a copy of the 
sale-deed, the office being closed for the 
Christmas vacation. Their Lordships of the 
Judicial Committee appear to have assumed 
that the circumstances were adequate to 
excuse that delay. The Trial Court had 
held that the delay was not fatal to the 
claim. The High Court on appeal had 
reversed that decision. Their Lordships 
observed: “There isno question of law in 
the case. It is clear that the right-of 
pre-emption must be exercised, and the 
claims necessary to give effect to it must be 
made, with the utmost promptitude, and 
that any unreasonable or unnecessary delay 
isto be construed as an election not to 
pre-empt. And whether there has been such 
a delay is a question to be determined 


.upon the facts of each particular case, It 


is enough for their Lordships to say that, 
in theiropinion, the grounds stated by the 
learned Judges of the High Court for 


overruling the decision of the First Court. 


on a pure question of fact, were insufficient” 
In my opinion the delay in the present case 
has been amply explained and I do not 
think that any sufficient reason has been 
made out why we should differ from the 
learned District Judge on a pure question 
of fact. Indeed had the case come before us 
in the first instance I should have taken the 
same view. In my opinion the third objec- 


‘tion also fails and this appeal must be 


dismissed with costs. 
Macpherson, J.—I agree. | 
Z. K. ; Appeal dismissed, 
(6) 12 Gg. W. N. 419; 10 Bom. L, R. 253; 70. L. J. 
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CALCUTTA HIGH COURT. 
APPEAL Fton ORDER No. 304 of 1923. 
March 30, 1925. 

Present :—Mr. Justice Suhrawardy 
and Mr. Justice Duval. 
JANAKINATH SINGHA ROY—P atntiFF 
—-APPELLANT 

4 versus 
NIRODE BARAN ROY AND OTHERS— 
D5EFENDaNTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XX, r. 12, 
0. XXII, rr, 4, 9—Limitation ct (IN of 1908), 8.5 — 
Mesne profits, determination of--\pplication for 
ascertainment of mesne profits, nature of—zlbatement, 
application to set aside—Questions to be considered. 

An application for the determination of mesne 
profits is an application in the suit. [p. 811, col. 2} 

In an application to set aside an abatement the 
Court should investigate whether the plaintiff was 
lawfully prevented from making the application for 
substitution within the statutory period and should 
direct its attention to the question whether the plaint- 
iff is entitled to the benefit of s.5 of the Limitation 
Act. [ibid] i h 

Appeal against an order of the Subordi- 
nate Judge, Burdwan, dated the 30th of 
May 1923. 

Mr. Mohendra Nath Roy and Babu Sita- 
ram Banerji, for the Appellant. 
>. Dr Dwarkanath Mitra, Babus Satindra 
Nath Mukherjee and Byomkesh Basu, for 
the Respondents. 


<JUDGMENT.—The plaintiff who is 
the appellant brought a suit for recovery 
of possession of a certain property and for 
mesne profits. He obtained a preliminary 
decrée which directed that “the plaintifs 
do recover from the defendants wasilat from 
the date of dispossession to the date of 


recovery of possession, that the amount of. 


wasilat may be ascertained Jater on upon 
the plaintiff's application”. This decree 
was passed on the 26th September 1918. 
The plaintiffapplied for the determination 
of the mesne profitsand at the same time 
he filed an application for substitution of 
the heirs of defendant No. | Bepin Krishna 
Roy in his place who had died before 
that. This application of the plaintiff was 
treated as made in execution pioceedings. 
It appears that no definite order was passed 
upon the plaintiffs application for sub- 
stitution. But processes were issued against 
the heirs sought to be substituted and 
they entered appearance ‘ands took part in 
the proceedings before the Commissioner. 
In June 1922 the defendants applied for 
an order that the decree for wasilat as 
against defendant No. 1 had abated on 
which the Court held that it had so abated, 
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On the 22nd July 1922 the plaintiff applied 
to the Court for setting aside the abate- 
ment. On the 30th May 1923 the Court 
dismissed that application. Hence this 
appeal, 

The fight in the lower Court apparently 
was mainly confined to thé question whe- 
ther the application for the ascertainment 
of the mesne profits was an application in 
execution or inthe suit That point the 
learned Subordinate Judge has correctly 
decided against the plaintiff. Under the 
Code of 1908 an application for the de- 
termination of the mesne profits is an appli- 
cation in the suit : see O. XX, r. 12, 0. P.C. 

As regards the question whether the 
plaintiff had made out a case for setting 
aside the abatement the learned Subordi- 
nate Judge refused his application on the 
ground that the plaintiff might have appli- 
ed for the ascertainment of mesne profits 
earlier, that he should not have waited for 
two years to make the application and 
that if he had not waited so long in mak- 
ing his application the present question 
would not have arisen. But these were 
not the points which the learned 
Subordinate Judge was required to enquire 
into in an application for setting aside 
the abatement. He should have in the 
first place investigated whether the plaint- 
iff was lawfully prevented from making 
the application for substitution within the 
statutory period and in the second place the 
learned Subordinate Judge should have 
directed his attention to the question whe- 
ther in the circumstances of the present 
case the plaintiff was entitled to the bene- 
fit of s.5 of the Indian Limitation Act in 
applying for setting aside the abatement. 
The learned Subordinate Judge has not 
considered these questions from the true 
standpoint. 

We, therefore, set aside the order of the 
Court below refusing the plaintiff's appli- 
cation to set aside the abatement and send 
the case back to that Court for re-trial. 
The Court below will enquire (1) whether 
the plaintiff was prevented by a lawful 
cause from making the application for 
substitution in the place of defendant No, 1 
Bepin Krishna Roy within the statutory 
period, and (2) whether the plaintiff was 
prevented by any sufficient cause within 
the mtaning of s. 5 of the Indian Limita- 
tion Act from making an application for 
setting aside the abatement within the time 
allowed by law. 
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The parties will be entitled to adduce 

` fresh evidence on these points. . 
-Costs will abide the result. We assess the 
hearing-fee of this appeal at three gold 
mohurs. 
E Appeal allowed: 
Case sent back, 
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Seconp CIVIL APPEAL No, 126 oF 1923. 
July 10, 1925. 

Present:—Mr. Justice Adami and 
Justice Sir John Bucknill, Kr. 
GREAT INDIAN PENINSULA 
RAILWAY, THROUGH AGENT — 

- DEFENDANT— APPELLANT 
VETSUS 
DATTI RAM AND ANo1HER—PLaINTIFFS—- 
RESPONDENTS. 

‘Railway Company -Carriage of goods- -Risk Note 
Form “B'—-Suit to recover damages for loss of goods 
—Negligence-- Burden of proof. 

In asuit to recover damages for the loss of goods 
consigned to a Railway Company for carriage under 
Risk Note Form “B” the onus of proving negligence 
of the Company lies on the plaintiff; the Company is 
not bound in law to assist the plaintiff in fastening 
liability on itself. The mere assertion by the plaihtitt 
that the Company's servants must have been negligent 
because the Company had failed to deliver the goods 
is by itself of no value as proof of negligence. In 
such a case it is quite unnecessary for the Company to 
do anything more than to prove or admit the loss of 
the goods; having done that the onus of proving that 
the loss was occasioned under one of the exceptions 


contained in the Risk Note lices upon the plaintiff. — 


[pi $12, col. 2; 813, col. 1; 815, col. 1 J 
Second appeal from a decision of the Dis- 
trict: Judge, Saran, dated the 24th Novem- 
ber 1922, modifying that of the Munsif, 
Chapra, dated the 15th March 1922. 
Mr. Muhammad Hasan Jan, for the Ap- 
pellant. 
Mr. B.'N.-Mitter, for the Respondents, 
‘JUDGMENT. - 

‘Bucknill, J.—This. was a second appeal 
‘from a decision of the District Judge: of 
Saran, dated November 24th:1922 by which 
he modified a decision of the Munsif of 
Chapra, dated ‘March 16th of the same year. 
The:appellant was the Great Indian Penin- 
sula Railway through ‘its agent in India: 
this Company was the defendant in a suit 
brought by the plaintiffs (the respondents 
here) who are merchants of Chapra ‘Town. 
The plaintiffs’ suit was of a familiar type; 
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their firm ordered a bale of cloth from a 
Bombay merchant; it is admitted it was 
duly sent under Risk Note “B” and was duly 
placed in the appellant Company's custody; 
it is also common ground that it was rever 
delivered. | 
The plaintiffs sued the appellant Company 
for the value of the goods lost (Rs. &69-14-9,) 
the freight (Rs. 5-15) and loss of profit 
(Rs. 75) or Rs, 948-18 0 in all. They averred 
thatthey believed that the balehad been lost 


. through the negligence of the appellant 


Company's servants. 

‘The appellant Company pleaded various 
defences; they admitted the loss but alleged 
that it was due toa “running train theft” 
and that, therefore, they were absolved by 
Risk Note “B” from liability. The appellant. 
Company, however, called no evidence 
whatever in support of their allegation of 
“running train theft.” Whether the plaintiffs’ 
evidence proved any negligence on the part 
of the appellant Company or not was a matter 
of difference of opinion between the Munsif 
and the District Judge. 7 

The case, however, proceeded on the usual 
lines: the plaivtiffs tried to prove negli- 
gence on the partof the defendant Company 
but all that their sole witness could aver 
was that he supposed that the Company's 
servants must have been negligent because 
the plaintiffs had never received their bale 
of cluth. I need hardly say that such an 
assertion by itself isofno value as proof 
of negligence. The Munsif, therefore, hold- 
ing that the plaintiffs had failed to prove 
any negligence, dismissed their suit with. 
costs. 4 

The District Judge, when the appeal 


‘came before him thought that negligence 


should be inferred “from all the circum- 
stances” : he, therefore, reversed the Munsit’s 
decision and gave judgment for the plaint- 
iffs for the price of the cloth with costs but 
not for the alleged loss of profit which he 
did not consider had been proved. 

It is important to ascertain on what 
grounds the District Judge arrived at this 
conclusion. ` In the first place he points out 
how impossible it was for the plaintiffs to 
prove what happened to the cloth when in 
the. Railway’s custody; but this, though I ` 
may say at once that it is a constant difficul- 
ty in almost every case of this type, does 
not relieve a plathtiff from proving negli- - 
gence on the part of the Railway’s servants. 
The District Judge next remarks that the 
Company alone can know what happened 
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to the -bale whilst in its custody and that, 
therefore, under s. 108 of the Evidence Act 
the onus is on the Company of proving what 
happened to the goods: but this kindly view 
is contrary to all the: Indian and English 
case-law authority (vide e. g., Smith, Ltd. v. 
Great Western Railway Company (1), the 
onus of proving negligence in these cases 
lies on the plaintiff; the Railway Company 
isnot bound in law to assist the plaintiff to 
fasten liability on itself. The District Judge 
further observes that the whole consign- 
ment was lost and that, although the Rail- 
way pleaded theftona running train, it 
had made no attempt to prove any such 
theft; and that, therefore, the onus of avoid- 
ance of liability lay, by this plea in defence, 
upon the Company: it is possible that, more 
closely examined, there may be some force 
in this reasoning but I propose to deal with 
this point at a later stage. 

The District Judge then states that the 
plaintiffs could get no information from 
the’ Company as to what had happened to 
the cloth; but this does not, according to 
the authorities, relieve the plaintiffs from 
proving negligence. The District Judge 
next remarks that, from the plaintiffs’ evi- 
dence. and the admitted facts in the case, 
the only reasonable conclusion was that the. 
loss was due to the negligence of the Com- 
pany’s servants: but I have already pointed 
out that the plaintiffs’ testimony was of no 
.evidential value; whilst the only material 
admissions in the case were that the bale 
was duly given to the Company’s custody 
. and was lost in a running train theft; 
neither of which circumstances thr ew any 
liability on the Company. 

Lastly; the District Judge seemsto think 
that a plaintiff can in some manner go be- 
hind his special contract (2.e., Risk Note “B”) 
with the Company and sue the Company 
for damages for non-delivery under such 
normal statutory liabilities as are imposed 
upon parties to a contract under the Indian 
Contract Act and upon Railways as carriers 
under the Indian Railways Act: but this 
view again is, I fear, ‘contrary to the best 
authority, There have beenso many deci- 
sions on cases of this type reported in 
Indian Law Reports that I think itis as 
well to try and express very simply afew 
of the more important features which emerge 
from them. 

What is known as Risk Note “B” is, we are 


(1): (1922) 1 A. O. 178; 91 L. J. “KE. B., 423; 27-Com, 
Cas, 247; 38 T, L. R, 359, 


GREAT INDIAN PENINSULA RAILWAY O, DATTI RAM, 


. exceptions. 


813 


informed, the ordinary and most usual 
contract for the carriage of goods entered 
into between merchants and the Railway 
Companies in India. Itis very simple in 
its language : it forms a complete special 
written contract between the consignor and 
Railway Company. The Rajlway takes the 
goodsatarate of freight lower than the 
ordinary rate; in consideration for so doing 
the consignor undertakes to absolve the 
Company from all responsibility for any 
loss, destruction, deterioration of or damage 
to the goods whilst in transit from any 
cause whatever subject to the following 
These exceptions provide that 
if a whole consignment (or one or more 
complete packages forming part of a whole 
consignment) is lost, then the Company will 
be responsible if the loss is due 

(a) to the wilful neglect of the Railway 
Administration or 

(b) to theft by its servants or agents or - 

(c) to wilful neglect of its servants or 
agents. 

“Then there is a proviso that wilful neglect 
cannot be held under the contract to in- 
clude 

(a) fire, 

(b) robbery from a running train, 

(e) any other unforeseen event or accident. 

zl, then, a merchant consigns goods by B, 
a Railway Company, to-C, another merchant, 
under a contract contained in the Risk 
Note “B” the goods are never delivered to C. 
A (or Č acting really on A’s behalf or as 
A's principal ; for there is no direct contract 
between B and C) sues B for damages for the 
loss of his (A’s) goods or, if one so likes to 
phrase it, for damages for breach of contract . 
in that B has not delivered the goods to C as 
B undertook so to do. What is A's cause of 
action ? itis solely on account ofa breach 
by B of the contract between A’ and B. 
What is that contract? itis an agreement 
between A and B reduced into writing in 
the form of Risk Note “B”. What contract 
must, A sue on? on the only contract existing 
between A and B, i.e., the Risk Note “B.” Can 
Aignore the Risk Note and sue B for damages 
for non-delivery basing his claim on statu- 


. tory liabilities imposed generally upon those 


who make contracts or particularly upon 
a Railway Company under the provisions 
of the. Indian Contract Act and the Indian 
Railways -Act respectively ? the answer is 
in the negative; A cannot do so; he has 
to base his claim on his existing and actual 
contract with B, t, e, the Risk Note “Be "A 
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then sues B upon and for damages for 
breach of the contract, i. e., the Risk Note 
“B” made between them. B to take the 
simplest case, admits the loss in the 
Company's Statement of Defence. By 
the express terms of the contract B is not 
liable for loss save under certain specified 
circumstances. Who has to prove those 
circumstances tinder which B is liable f ?; 
clearly not B for it can hardly be contem- 
plated seriously that B is bound to assist A 
in fastening responsibility upon B. So 
it is A upon whom the onus falls of show- 
ing that B is responsible for the loss. 


There have it is true been cases—even 
of quite recent date—in which it has been 
held that it is not sufficient for B to admit 
the lossin his Statement of Defence but 
that B must adduce evidence to prove such 
loss, e. g., Ghelabhai Punsi v. East Indian 
Railway Company (2), Jamnadhar Baldev- 
das Firm v. Burma Railways Company 
Lid. (3) but these were decisions given 
prior to the case of Smith v. Great 
Western Railway Company (1); and it 
is diffeult to understand why B should be 
called upon to prove what he expressly ad- 
mits: the point also has been fully discussed 
and dealt with in this Court in the decision of 
Mullick, J., and m yself in tbe G. I. P. Rail- 
way Company v. Jitan Ram-Nirmal Ram 
(4) in which we held that the contention 
was incapable of support. A, who may know 
nothing, and indeed is not likely in most 
instances to know anything, as to how or 
where his goods vanished, or why they were 
not delivered, can aver in his statement 
of claim what he pleases; he can state if 
he wishes that the loss was due to anyor all 
of the exceptions under which alone B is 
liable; but, assuming that B admits the 
loss, A, if he is to be successful in his claim, 
must prove that the loss wasin fact due 
to one of the exceptions under which B is 
responsible. Itis often asked how he can 
doso; it is obviously not an easy task as it 
may well frequently be that B, at the 
mercy of any unscrupulous member of its 
staff or the victum of clandestine theft by 
outsiders, knows no more as to the disappear- 
ance of the goods than A himself: A’s only 


i) 63 Ind. Oas. 241; 45 B. 1201; 23 Bom. L. R. 
K 61 Ind. Oas. 395; "10 L. B. R. 354; 3 Bur. L.T. 


Wa, 72 Ind. Cas. 440; 4P. L. T 173; (1923) “Pat. 
re Pat. L. R. 169; (1923) A, I. R. (Pat) 235; 2 Pat. 
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chance would appear to lie in the adminis- 
tration of searching interrogatories and the 
calling ofservants of B as his (A's) witnesses, 
If he proves nothing his claim must fail: 
B need not say or do anying beyond admit- 
ting the loss. 

All the above points have been dealt with 
at length in the recent decision of Mullick, J., 
and myself to which I have referred above, 
But it is frequently observed that if the law 
is as above stated ib seems very hard as the 
position :0f A is almost hopeless. The 
answer to this comment is very simple; it is 
that the contract is itself a hard one but that 
A has complete remedy- in his own hand, 
namely, not to seek to have his goods carried 
atareduced rate and under the terms of 
such a hard contract as Risk Note “B” but pay 
a higher freight and have his goods carried 
under another form of contract under the 
terms of which B has to assume a far fuller 
responsibility. 

Imentioned at an early stage of my 
judgment that one of the reasons why the 
District Judge thought that the: appellant 
should be held responsible was that the 
Railway Company had pleaded in its defence 
that the loss was due to a running train 
theft but that it made no attempt to prove 
that allegation. There seemed at one stage 
to be some force in the argument which was 
thus put forward insupport of this part of 
the District Judge's decision. lb was con- 
tended for the respondent that this admis- 
sion by the appellant Company was an 
admission that there had been a theft and 
that as the Company failed to prove that it 
was a theft on a running train (satisfactory 
evidence of which would clearly have permit- 
ted the Company to escape any liability) 
it might be inferred that the theft was com- 
mitted by the appellant’s agents or servants; 
or, at any rate, that, as they had admitted a 
theft it was incumbent upon the appellant 
Company to show that it was not theft by 
their own agents or servants but theft either 
as pleaded on a running train orat any rate 
by some outsiders not in their service or not 
their agents. It is, however, impossible upon 
further consideration to come to the conclu- 
son that this argument isa sound one, In 
the first place the admission or plea is not 
of theft atlarge but of a specific form of 
theft, i.e., on a yunning train. In the second 
place, even if the defendant Company failed 
to prove or to adduce- any evidence in 
support ofsuch an allegation, it cannot be 
held that a necessary “inference must be 
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drawn that the theft was committed by the 
Com pany’s servants or agents; for, although 
theremight have been a theft, it might 
have been by persons who were or were not 
the servants or agents of the Company; 
whilst, in order to prove that the Company 
was liable to the plaintiffs for the loss; it 
was primarily necessary (the onus being upon 
the plaintiffs) for the plaintiffs to show that 
the theft (whether or not committed on 
a running train) was effected by the Com- 
pany’s servants or agents; and this, of course, 
the plaintiffs made, and no doubt could 
make, no attempt to do. Lastly it was quite 
unnecessary, according to the authorities, 
for the Railway Company to do anything 
more than to prove o7 admit the loss and, 
having done that, the onus of proving that 
that loss was occasioned under one of those 
exceptions contained in the contract under 
which alone the Company could be held 
responsible lies upon the plaintiffs, As a 
matter of fact this very point appears to 
have been dealt with by Odgers, J., in the 
Madras High Court in the case of the 
Madras & Southern Mahratta Railway 
Co., Lid. v. Krishnaswami Chetty (5). That 
case was one in which there appeared, 
superficially, to exist considerably greater 
reasons for drawing an inference that the 
theft had been committed by the Railway 
Company’s servants than would be justifi- 


- able in the present case now before this 


Court. In the case decided by Odgers, J., 
the Railway Company pleaded in defence 
robbery from a running train and actually 
produced evidence in order totry and prove 
that allegation. The Company, however, 
failed to prove that the theft was one commit- 
ted on a running train although they did 
show that when the train carrying the goods 


- arrived ata certain station the Guard found 


the doors of one of the covered vans open 
and the plaintiff's bale of goods missing 
from it. The learned Judge in his decision 
remarks:—“ One is very. much tempted to 
think that where the Railway Company 
has 5 or 6 of its servants travelling in the 
train it is not necessary, to look to any out- 
side agency to found a case of theft. But I 


` cannot say that that has been established 


by evidence. In asimilar case in B. B. & C. 
I. Railway Company v. Ranchhodlal Chotalal 
& Co. (6) which also arose on this Risk 
Note “B” the learned Judges point out that 
though thedefendants have failed to prove 


(5) 79 Ind. Cas. 137; (1925) A. I. R. (ML) 133. 
(6) 52 Ind, Cas, 516; 43 B. 769; 21 Bom, L. R. 779, 
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theft from the running train, the onus is, 
of course, still on the plaintiff to prove 
neglect or theft by railway servants. This, 
they point out, should have been done be- 
fore any question is reached of robbery 
from a running train as that, namely, 
robbery from arunning train, isan excep- 
tion to wilful neglect. It hgs also been 
established in Narayana Aiyer v. South 
Indian Railway Company, Ltd. (7) that the 
onus is upon the plaintiff to establish how 
the lossor deterioration was caused though 
there the Risk Note was Form “H.” The case 
in the Madras & Southern Mahratia Railway 
Co., Lid. v.Mattai Subba Rao (8) cited by the 
learned Counsel for the defendant does 
not seem to me to touch the case. I am, 
therefore, with great reluctance constrained 
tocome to the conelusion that the plaintiff 
has no remedy on this Risk Note “B” on 
the evidence as it stands. The suit 
must, therefore, be dismissed. The ques- 
tion is whether I should inflict costs on 
the plaintiff. The defendant, as stated, 
attempted to prove loss by robbery from a 
running train and assumed that onus at the 
trial and failed. Thisis, asI pointed out, 
wrong. Ido not think that the plaintiff 
suffered any prejudice from that procedure, 
but, on the whole, I am inclined to dismiss 
the suit without costs.” 

The first judgment referred to by Mr. 
Justice Odgers (B. B. & C. I. Railway Com- 
pany v. Ranchhodlal Chotalal & Co. (6) is 
precisely to the same effect as that of the 
learned Judge. 

Under these circumstances I fear that this 
appeal must he allowed andthe decree of 
the District Judge of Saran set asideand that 
of the Munsif of Chapra restored. One can 
only observe once again that, although it 
may seem that the decisions in these cases 
bear hardly upon those whose goods are 
carried by Railway Companies in this 
country under Risk Note “B,” the contract is 
one which involves those who thus confide 
their goods for carriage toa Railway Com- 
pany in greatest difficulty in recovering 
compensation in the case of their loss; the 
substantial remedy against such a state of 
affairs lies, however, in the hands of the 
individual who isin no way bound to enter 
into a contract of such a type which in effect 
places him at the mercy of the Railway 


D 75 Ind. Cas. 260; 18 L. W. 322; (1923) M. W. N. 
731; (1924) ATI R. AL) 388. 

(8) 55 Ind. Cas. 754; 43 M. 617; (1920) M, W. N. 198; 
JL LW, 358; 38 M. L. J, 360; 28 ÀE L, T, 49, 
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Company with which he enters into an 
agreement. - 

Adami, J.—I agree 


Z. K, Appeal allowed. 
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Present:—Justice Sir Ewart Greaves, 
Kr., and Mr, Justice Cuming. 
HOGHANUDDI AND ANOTHER—DEFENDANTS 

. —APPBLLANTS 
VETSUS 
ABDUL HAKIM MRIDHA AND ANOTABR 
— PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 22 (a) - 
Occupancy holding—Purchase by joint proprietor or 
tenure-holder, effect of—Lease in favour of third 
person—Under-raiyat of holding, status of— Lessee, 
whether entitled to recover rent. 

Under s. 22 of the Bengal Tenancy Act when the 
occupancy right in a holding is transferred to a person 
jointly interested in the land as proprietor or per- 
manent tenure-holder, such person has no right to 
hold the land as a raiyat but holds it as a proprietor 
or permanent tenure-holder as the case may be. 
Thereafter the raiyati holding ceases to exist and 
is merged in the superior right of the proprietor 
or the tenure-holder. Persons holding as under- 
raiyats under the original raiyat are in such a case 
. automatically raised to the position of the raiyats of 
the holding under the proprietor or tenure-holder. 
If the proprietor or tenure-holder subsequently to his 
purchase lets out the holding to another person the 
latter does not become a landlord of the under-raiyats 
who have since the date of the purchase become the 
raiyats of the holding, ete poe ce 
right.to.collect rent from the tenants in. favour of the. 
Pi pes he is not entitle NG e ratyats tor the 
rent of the holding. [p. 816, col. 2; p. 817, col. 1.) : 

Appeal against a decree of the Subordi- 
nate Judge, First Court, Bakarganj, dated 
the 10th of August 1922, affirming that of 
the Munsif, Sixth Court at Barisal, dated 
the 16th of January 1921. 

Mr. Ganada Charan Sen and Babu Pra- 
santa Bhusan Gupta, for the Appellant. 

Babu Bepin Chandra Bose, for-the Re- 


spondents. 
JUDGMENT. 

Cuming, J.—This is an appeal in a 
suit for rent. The material facts are 
briefly these: One Raseswari held an 8- 
annas share in certain talug. In this talug 
there was a certain karsa holding held by 
one Babu Khan and the defendants held 
an under-raiyati under Babu Khan. Ra- 
seswari obtained a rent-decree for her share 
ofthe renb and put the karsa holding to 
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sale and purchased it herself. She then 
proceeded to let out the karsa right to the 
present plaintiffs and they have brought 
this suit for rent against the defendants 
alleging that they are the raiyats and that 
the defendants are their under-raiyats. The 
defendants resisted the claim of the plaint- 
iffs contending that the relationship of 
landlord and tenant did not exist between 
them and the plaintiffs. Their case was 
that they were raiyats and not under-raiyats 
and that the interest conveyed by Rases- 
wari in the plaintifis' favour was of the 
same denomination as their own and that, 
therefore, the plaintiffs are not entitled to 
sue them forrent. Both the lower Courts 


have decided against the defendants and . 


the defendants have now appealed to this 
Court, 

Their first contention 
purchase of the occupancy ‘holding 
Raseswari her raiyati interest was merged 
in the talgui interest and the defendants 
were by this raised to the position of ratyats 


is that on the 


‘and that the lease granted to the plaintiffs 


by Raseswari was a raiyati lease of the land 
and of the same denomination as their own 
and relying on the decision inthe case of 
Kalam Sheikh v. Panchu Mandal (1), they 
contend that the plaintiffs are not entitled 
to rent from them. | think that this conten- 
tion must succeed, Section 22, sub-s. (2) of 


the Bengal Tenancy Act, so far.as it is - 


applicable to Eastern Bengal and Assam 
provides that if the occupancy right in 
land is transferred to a person jointly in- 
terested in the land as proprietor or perma- 
nenttenure-holder such person shall have no 
right to hold the land as a raiyat but shall 
hold it as 4 proprietor or permanent tenure- 
holder, as the case may be, and shall pay 


by, 


to his co-sharer a fair and equitable sam’ 


It 
seems, therefore, guite clear that since the 
purchase by Raseswari ofthe karsa hold- 


ing the raiyati holding no longer existed . 


but was merged in her superiorright. The 
question then remains what would be the 
position of the defendants who were under- 
raiyats under the original raiyats? 


It” 


seems clear to me that they were automati-' 
cally raised to the position of raiyats of - 


this holding under the immediate tenure- 
holders. 
because an under-raiyat has been defined 
in s. 4 of sub-s. (3) of the Act as a person 


They cannot be under-ratyats ` 


(1) Il W. R. 128; 2 B. L.R. A, O. J. 252; 1 Ind, Deo,. 


x. £.) 816, 


a 
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holding immediately under the raiyat; and 
s. 9, sub-cl. (8) provides that a person shall 
not be deemed to be a raiyat, unless he 
holds land either immediately under pro- 
prietor or immediately under a tenure- 
holder. It, therefore, seems to me that the 
position of the defendants is that of ratyats. 
That being so, we have now to consider 
the effect of the karsa lease granted to the 
plaintiffs by. Raseswari. The plaintiffs con- 
tend that the effect of this lease is to 
grant them a right to receive rent from the 
defendants and they rely upon two deci- 
sions, one in the case of Johar Mull Bhutra 
v. Bhupendra Nath Basu (2) and the other 
in the case of Ram Anant Singh v. Shankar 
Singh (3). The defendants-appellants have 
relied on the case of Kalam Sheikh v. 
Panchu Mandal (1). In the case of Kalam 


Sheikh v. Pachu Mandal (1), the facts were - 


very similar to the facts of the present case. 
In that case there were two leases of the 
_ same land, one subsequent to the other, 
and the learned Judges held that under 
such circumstances it appeared that the 
mere fact that the zemindar granted to the 
plaintiff a lease of the whole of the lands ap- 
pertaining to the modufutof oneJugo Mohan 
Sircar could not create the relation of land- 
lord and tenant between the plaintiff and the 
defendant so as to entitle the plaintiff to 
institute a suit fora kabuliyat at an enhanc- 
ed rate: 
create the relation of landlord and tenant 
between the two lessees. This case was 
yeferred to in the case of Johar Mull 
Bhutra v. Bhupendra Nath Basu (2) on 
which the respondents rely, and it was 
there distinguished and not dissented from. 
The facts of the case of Johar Mull Bhutra 
v. Bhupendra Nath Basu (2) on which the 
respondents relied are different because that 
case was a case of interposing one tenure- 
holder between two other tenure-holders: 
and the learned Judges held that there was 
nothing to prevent them being done, 

The other case on which the respondents 
rely, namely, the case of Ram Anant Singh 
v. Shankar Singh (3) is clearly distinguish- 
able because in that case there was in the 
second lease an express grant of the right 
to collect rent from the prior lessee for the 
remaining portion of the ledse. In the, 
case which we are now Considering there 


(2) 67 Ind. Cas. 108; 34 ©. L. J. 79; 49 O. 495; (1922) 
ALR(G) 412. 
(3) 30 A. 369; A. W, N. (1908) 152; 5 A, L, J, 423, 
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In other words, they did not: 


Bi? 
is nc such grant of aright to collect rent 
and the principles which were the issue of 
the decision in the case of Kalam Sheikh 
v. Panchu Mandal (1) would apply to the 
present case. 

Weare, therefore of opinion that it has 
not been proved that the relationship of 
landlord and tenant does exist between the 
plaintiffs and the defendants. 

The appeal, therefore, succeeds and the 
plaintiffs’ suit is dismissed with costs in all 
Courts. 

Greaves, J.—I agree. 

Z, K. Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1062 
oF 1922. 

June 2, 1925. . 
Present:—Mr. Justice Das and Mr. Justice 


08s, . 
SUBEDAR RAT AND ANOTHER —DEFENDANTS 
— APPELLANTS 


VETSUS 
RAMBILAS RAL AND OTAERS—PLAINTIFFS— 


RESPONDENTS. 

states Partition Act (VIII B.C. of 1876), s. 119— 
Partition between proprietors—Proprietor holding 
tenure, whether affected by partition. 

Where in the course of a partition proceeding under 
the Estates Partition Act any question arises as 
to the extent or otherwise of a tenure, the tenure- 
holder is not .in any way affected by the decision 
which may be arrived at by the Revenue Authorities 
for the purposes of the partition between the proprie- 
tors, and it is immaterial that the tenure-holder 
happens to be one of the proprietors and is a party to 
the proceetlings in that character. [p. 818, col, 2.] 

A partition under the Estates Partition Act deals 
with the rights of the proprietors and so far as raiyati 
lands are concerned they are only entitled toa distribu- 
tion of the rents. It is not the intention of the Act . 
that the rights of tenants should be conclusively 
determined by the Record of Rights prepared for the 
purposes of the partition. [p. 819, col. 1.] 

Appeal from a decision of the District 
Judge, Shahabad, dated the 22nd May 
1922, reversing that of the Additional Sub- 
ordinate Judge, Shahabad, dated the 21st 
July 1921. 

Messrs. Sultan Ahmed and Manohar Lal, 
for the Appellants. 

Messrs. S. M. Mullick and P. K. Mukharji, 
fur the Respondents. 


JUDGMENT. 
Ross, d.—The plaintiffs brought this 


Be o. 
‘suit -on the allegation that 25 bighas of land 
was their ancestral guzashta kasht from 
before the time when in 1909 their ancestor 
acquired a half-anna share in the proprie- 
tary interest in the village. In certain 
partition progeedings the Deputy Collector 
recorded this land as the plaintiffs’ kasht 
land; but on appeal the Collector ordered 
that the land should be recorded in the 
khasra as zerait and the partition was 
made accordingly. The plaintiffs claimed 
a declaration that the land was their kasht 
land and possession and mesne profits. 
The defence was that the land was zerait 
and that the suit was barred by the provi- 
sions of the Estates Partition Act. 

The learned Subordinate Judge held 
that the plaintiffs had failed to prove their 
title; and, further, thats. 119 of the Estates 
Partition Act barred thesuit. Thelearned 
District Judge reversed both these findings, 
He held that the plaintiffs had proved 
that they had possessed this land as raiyats 
at least since 1899 and that they had ac- 
quired the status of occupancy raiyats in 
the land. With regard to s. 119 he was 
‘of opinion that as the order in the parti- 
tion case which was contested in this suit 
was madeunder Ch. VI of the Act, s. 119 
had no application, and that there was 
nothing in the Act that barred the suit 


which was instituted by the plaintiffs in. 


their capacity of raiyats. 
have appealed. 

`. With regard to the first finding it was 
contended by the learned Counsel for the 
appellants that inasmuch as the land was 
under water up to 1908, it was impossible 
that the plaintiffs could have acquired oc- 
cupancy rights in the same. Ndw there 
is only one piece of evidence which refers 
to the land being under water, as appears 
from the judgment of the Subordinate 
Judge, viz, Ex. A, a written statement 
by the mortgagee in a suit for redemption. 
The learned District Judge has dealt with 
this evidence and has held that a recital 
of this kindisofno value as evidence of 
fact. He was entitled to hold that opinion 
and on that view no objection can be 
taken to his finding of fact as to the status 
of the plaintiffs. 

. The substantial question in the appeal is 
as to the éffect of s. 119 of the Estates Parti- 
tion Act. Two cases were referred to by the 
learned Counsel for the appellants [Kesari 
Sahat Singh v. Hitnarayan Singh (1) and 
(1) 56 Ind, Oes, 149; 1 P, L, T, 507, 


The defendants 


SUBEDAR RAI V. RAMBILAS RAI. _ 


(80 1. 0. 1925] | 
Anil Kumar Biswas v. Rash Mohan Saha 
(2).] Neither of these cases deals with 
an order under Ch. Vi. They were both 
eases between proprietors and the sub- 
stance of the partition was directly in issue 
in both, Section 119 clearly barred the 
plaintifis’ suit in both cases and these 
authorities throw no light on the present 
case where the plaintiffs are not assert- 
ing any right as proprietors but are 
claiming a ratyati right acquired long be- 
fore they became proprietors. On the other 
hand in Janaki Nath Chowdhry v. Kala 
Narain Roy Chowdhry (8), the question was 
as to a miras right held by one who was 
also a proprietor in the village. Ir that 
case also it was argued that there had 
been a decision of the Revenue Authorities 
against the plaintiff as to the reality and 
extent of his tenure and that it was not 
open to him to have the matter re-agitat- 
ed inthe Civil Court. On this argument | 
their Lordships observed as follows: “No 
authority has been shown in support of 
this proposition. Onthe other hand, there 
are obvious and weighty reasons upon 
which such a contention ought to be over- 
ruled. Itis manifest that if, in the course 
of apartition proceeding under Act VIII 
of 1876, any question arises as to the extent. 
or otherwise of the tenure, as the tenure- 
holder is not a party to the proceedings, 
he is not affectedin any manner by the 
decision which may be arrived at by the 
Revenue Authorities for the purposes of 
partition between the proprietors. It is 
merely an accident that, in the case before 
us, the tenure is set up by a person who 
is also a proprietor and is a party to the 
proceedings in that character, It would, 
in our opinion, be unreasonable to hold 
that a party who had appeared before the 
Revenue Authorities in his character asa 
proprietor, should be finally concluded by 
a decision upon a question of title, which 
would not have been binding upon him 
if he had been a stranger to the proceed- 
ings.” This language applies precisely to 
the present case. Similarly in Lakhi 
Chowdhuri v. Akloo Jha (4), the question 
was discussed with regard to an order 
passed under Ch. VI and their Lord- 
ships said: “Ig the second place s. 119 
of the Estates Partition Act specifies the 


(2) 81 Ind. Cas. 29; 28 C. W. N. 46; (1924) A I R, 
C.) 24 


.) 245. 
ih 7 Ind. Cas, 881; 37 C, 662; 15 C. W, N, 45) 
(4) 13 Ind, Cas, 123; 160, W, N, 639, 
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` cannot be questioned by a suit in any Civil 
Court. An order under s. 45 or s. 46 is not 
one of the orders mentioned in s. 119. The 
reason for the exclusion is obvious. The 
determination by the Revenue Authorities 
is of a summary character and it cannot 
be taken to conclude finally a question of 
title between one of the proprietors and 
a stranger to the proceeding.” The same 
view has been taken in this Court in 
Baldeo Sahai v. Brajnandan Sahay (5). A 
partition deals with the rights of proprie- 
tors and so far as raiyati lands are con- 
cerned they are only entitled to a distri- 
bution of the rents, Ib could not have 
been the intention of the Aci that the 
rights of tenants should be conclusively 
determined by the Record of Rights pre- 
pared for the purpose of partition, and 
that thisis so is clear from the fact that 
Oh. VI and s. 111 are not covered by 
s. 119. There is, in my opinion, nothing 
in that section to bar the present suit. 
The learned Subordinate Judge was of 


opinion thats. 119 must bar the suit be-° 


cause the effect of decreeing the plaintiffs’ 
suit would be to upset the whole parti- 
tion. ln my opinion that is not so. Sec- 
tion 89 provides for the case of disposses- 
sion of the proprietor of a separate estate 
by a decree ofa Court of competent juris- 
diction and enacts that in such case the 
partition shall not ba disturbed, but such 
proprietor shall be entitled to recover from 
the ‘proprietors of the other separate 
estates formed by the partition such com- 
pensation as may be fair and equitable. 
That section does not apply in terms to 
the present case; and there is no reason 
why the principle should not be appli- 
cable. If the value of the defendants’ 
estate is reduced by the declaration of the 
plaintiffs’ raiyati right in this land, their 
remedy, in my opinion, would be to seek 
compensation from the other proprietors, 
but there is no ground in justice why 
the fact that a partition has been made 
on the basis that this land is proprietor'’s 
land should debar the raiyat from asserting 
his raiyati right. 


I would, therefore, dismiss*this appeal 
with costs. As it appearg that during the 
pendency of the suit possession was de- 
livered and ths plaintiffs were dispossessed, 


of) 43 Ind. Cas. 35); (1918) Pat. 164; 3 P, L, W. 
266. 


GOPALARRISHNA KONAR-V, VILANGA KONAR, 
orders of the Revenue Authorities which ` 


kiĝ 

the decree will entitle them to recover -pog-- 

session with mesne profits. ; veg 
Das, J.—I agree. fel BO eid 
Z. K. Appeal dismissed: . 


MADRAS HIGH COURT. 
Civit MISCELLANEOUS Petition No. 961. 
oF 1924. 

March 18, 1924. 

Present :—Mr. Justice Jackson. 

E. M. GOPALAKRISNA KONAR—: . 

PETITIONER 4 
VETSUS 
A, VILANGA KONAR AND anoTaEr—: 
RESPONDENTS. 

Injunctions, temporary—Principles applicable— 
Municipal election—Injunction restraining elected 
Councillor from sitting in Municipality pending civil 
proceedings—High Court, jurisdiction of. 

It is impossible to lay down an exhaustive rule 
as to the grant of temporary injunctions but generally 
speaking such injunctions should be contined to 
preserving the status quo ante, to preventing irremedi- 
able damage or loss to the property in the suit, or.to 
averting substantial injury. [p. 820, col.1.] ° 

No injunction can ordinarily be granted at the 
instance of an unsuccessful candidate for Municipal 
election restraining his duly elected rival from taking 
his seat in the Municipality, pending the disposal of 
civil proceedings regarding the election. [zbid.] 

Quere.—Whether the High Court has jurisdiction 
to grant injunction in such a case as the above? [ibid] 

Petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to issue an ‘in- 
junction restraining the second respondent 
herein from taking his seat as Councillor 
in the Municipal Council of the Municipality 
of Madura Town pending disposal of C. R. 
P. No. 182 of 1924 presented to the High 


‘Court to revise an order of the Court of 


the Subordinate Judge, Madura, in O. P, 
No. 59 of 1923. 

Messrs E. L. Thornton for Messrs.C. Krish- 
naswami Rao, A. V. Visvanatha Sastri and 
A, Raghunatha Rao, for the Petitioner. 

Mr. K. Raja Aiyar, for the Respondents. 

ORDER.—This is a petition for issue 
of an injunction restraining second respond. 
ent from taking his seat as Councillor in 
the Muncipal Council of Madura pending 
disposal of O. R P. No. 182 of 1924. 

Petitioner and respondent were rival 
candidates in a Municipal election ; petia; 
tioner was declared, and hag since beeg“ 
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unseated after the inquiry in O. P. No. 51 of 
1923 in the Court of the Subordinate Judge 
of Madura, and C. R. P. No. 182 of 1924 
is preferred against that decision. 

. I am doubtful ‘whethér this Court has 
Jurisdiction to grant an injunction in 
sucha mattér. No such power lies with 
the Judge who holds an inquiry under the 
election rules, and itis not clear that the 
High Court acting in revision has any 
extended power. Ifa suit is transferred 
to the High Court, its powers are confined 
to powers which but for the transfer might 
have been exercised by the original Court: 
Annie Besant v. Narayaniah (1). However 
the Calcutta High Court has held that it 
has general power of granting injunctions: 
Rash Behary Dey v. Bhowani Churn Bhose 
(2) and Mungle Chand v. Gopal Ram (3) 
and I will proceed on the assumption that 
the-Court has jurisdiction. 


_ Obviously an injunction of the sort 
. prayed for, which can only be based upon 
a prima facie consideration of the case, 


must be granted with circumspection. It , 


ik impossible to lay down an exhaustive 


rule but generally speaking such injunc-- 


tions should be confined to preserving the 
status quo ante, to preventing irremediable 
damage or loss to the property in the suit, 
or to averting substantial injury. None of 
these conditions arisein the present case. 
Phis Court is not moved to reinstate the 
unseated Councillor, but to unseat the 
Oouncillor declared elected in his stead, 
and thus create a vacancy in the Municipal 
G@ouncil and an entirely new situation. It 


may be noted here that in Aslatt v. Corpora- . 


tion of Southampton (4), the leading 
English case which warrants the interfer- 


ence, of the Courts in these matters, the 


Courts’ order of injunction preserved the 
status quo ante. Compare also Wallace, J., in 
Sarvothama Rao v. Chairman, Municipal 
Saidapet (5), “the ordinary Civil Courthasthe 
right to grant a proper temporary injunc- 
tion restraining matter in status quo ante 
until the suitis tried”. Nor is there any 


(1) 24 Ind. Cas. 290; 38 M. 807; 27 M. L. J. 30; 18 C. 
W. N, 1089; 1 L. W. 520; (1914) M. W.N. 585; 16 M. 
I T. 165; 20 C. L. J, 253; 16 Bom. L, R625; 12 A.-L. 
J. 1155; 41 I. A. 314 (P. ©). 

34 O. 97 


2 ; 
(3) 34 O. 101. . 
(4) (1881) 16 Ch. D. 143; 50 L.J. Ch. 31; 43 L. T. 
“Abi; 29 W. R. 117; 45 J. P, 111. 

:(5) 73 Ind. Cas. 619; 45 M. L. J. 23 at p. 36; 17 L. W. 
43); (1923) M. W. N. 966; 32 M. Ti. T, 178; (1923) A. L 
B (MJ) 475; 47 M, 585, 
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of any damage at all. The injury which is 
contemplated can at most only be such in- 
jury as an inhabitant of Madura town may 
suffer owing to a Councillor who will 
ultimately be proved not to have been duly 
elected temporarily taking his seat in the 
Council. It is difficult to conceive the 
circumstances which would give any sub- 
stance to an injury of this sort; and there 
is no special allegation to this effect. 

Accordingly I see no reason to grant an 
injunction, and dismiss this petition with 
costs. 

Memorandum of objections will follow. 

V.N.V. 


N. H. Petition dismissed, 


CALCUTTA HIGH COURT. 

. LETTERS Patent APPRAL No. 14 or 1924, 
| March 18, 1925. 
Present:—Justice Sir Ewart Greaves, 

Kr., and Mr. Justice Cuming. 
SATISH CHANDRA GHOSH— 
DEFENDANT—APPELLANT 
Versus 
DEBENDRA NATH DE AND ANOTHER— 
PLAINTIFFS—RESPONDENTS. | 

Landlord and tenant—Rent not enkanced for long 
period—Inference—Holding held at fixed rent in pera 
petuity. 

The fact that a holding has been held fora long 
period at arent which has not been changed isa 
factor to be considered in deciding whether the 
holding is held in perpetuity ata fixed rent, but 
the fact- that a landlord may not have thought fit to 
enhance the rent for a long number of years does 
not by itself make the inference inevitable that the 
holding is held at a rent fixed in perpetuity. [p. 821, 
col. 2; p. 822, col. 1.] j 

Letters Patent Appeal against the judg- 
mentof Mr. Justice Mukerji, dated the 24th 
of March 1924, in Appeal from Appellate 
Decree No. 2574 of 1921, reported as 85 Ind, 
Cas. 636. 

Dr. Kanjilal and Babu Pramatha Nath 
Banerjee, for the Appellant. 

Babu Hari Charan Ganguli, for ‘the Re- 


spondents. 


JUDGMENT. 

Greaves, J.—This is an appeal under 

s. 15 of the o Patent from a 
decision of Mr. Justice Mukerji, dated the 
24th March 1924. The suit out of which this 
appeal arises was brought by the plaintiff 
to eject defendant No. 1 from the land in 
suit as a trespasser, Defendant No Ê is the 


. 
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malik of the land and he granted a per- 
manent lease of the land which consists of 
two plots to the plaintiff. The plaintiff 
went to take possession of the land and 
found the first defendant in oceupation of 
the land. The first plot consists of two 
bighas and 13 cottas odd and the second of 
some Il cottas and 15 chhataks. Both are 
situated in the town of Hooghly and the 
main contentions addressed to us in this 
appeal have been with regard to the first 
plot because I understand that the appel- 
lant admits that if he fails in his appeal 
with regard to the first plot he cannot 
succeed with regard to the second plot as 
his contentions with regard thereto are not 
so strong as with regard to the first plot. 
The first Court dismissed the suit and 
' held that the Transfer of Property Act 
applied and not the Bengal Tenanoy Act. 
‘He held that the bigger plot had been in 
possession of the appellant or his vendors, 
for some seven generations at a rent which 
had not been changed for a period of over 
50 years and that the origin ofthe tenancy 
was unknown and he finally came to the 
conclusion that the rent was fixed in per- 
petuity and that the plots were transferable. 
The lower Appellate Court held that the 
Transfer of Property Act did not apply, 
that the land was udbastoo bagat land 
which means “outside the bastoo” and that 
although the rent had not been changed 
for a long period as it had not been let out 
for residential purposes there was no pre- 
sumption as to the permanency of the ten- 
ancy and decreed the suit. Mr. -Justice 
Mukerjee in the appeal to him dismissed 
the appeal and I understand that the main 
complaint with regard to his judgment is 
with regard to his finding on the question 
of recognition: After coming to the con- 
clusion that the finding of the lower Appel- 
late Court on this point was not sufficient 
the learned Judge examined the evidence 
for himself and it is said that instead 
of so doing he should have remanded the 
suit for a further ‘finding with regard to 
recognition. 

Three points were urged before us in this 
appeal. The first is that the Transfer of 
Property Act applied and not the Tenancy 
Act and that accordingly, the appellant 
could not be ejected without notiee. Second- 
ly, it was urged that on the facts, namely, 
holding of the land for some seven genera- 
tions at the same rent it should ‘have been 
held that the rent was fixed in perpetuity 
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and that, therefore, the holding was transe 
ferable. The third point is with regard 
to the course pursued by Mr. Justice 
Mukerji which, it is stated, is unjustifi- 
able. 7 
So far as the first point is concerned the 
land is described inthe plaint as udbastco’ 
bagat land and it is urged before us that it 
formed part of the compound of the bastoa 
and that the mere fact that vegetables and 
trees were grown there does not make it 
a horticultural tenancy but .that it was 
really a part of the homestead and that the 
Judge in the lower Appellate Court was 
wrong in saying that the word “ udbastoo” 
meant ‘outside the bastoo' and that it should 
have been held that these words connote 
adjoin a ‘bastoo’as a part thereof. It is 
necessary to turn to the finding of fact of 
the lower Appellate Court on this point, 
which to my mind, whether it is right or 
wrong, disposed of this question as the 
finding is binding upon us. That finding 
is that the tenancy was not for residential 
purposes but that the holding was a horti- 
cultural holding governed by the Bengal 
Tenancy Act and there is this further find- 
ing that the evidence does not show that 
it was let out or even used for homestead 
or for residential purposes. Having regard 
to these two findings by the lower Appellate ‘ 
Court we think that the first point is 
concluded by the findings of fact of tha 
Court. S 
So faras the second point is concerned 
we were asked to apply by analogy the 
provisions of s. 50 of the Bengal Tenancy 
Act to say thatfrom the fact that the rent 
had not been altered for a period of 59 
years the holding is held at a rent fixed in 
perpetuity and is, accordingly, transferable, 
There is*no doubt that the fact that the 
holding has been held for a long period at a 
rent which has not been changed is a factor 
which must be taken intoaccount. As has 
been pointed out by Mr. Justice Mukerji 
with regard to the two cases, referred to by 
Mr. Justice Manmatha Nath Mukerji, re- 
ported in 22and 23 C. W. N. this is not 
the only inference that could be drawn 
from the holding having been held. for a 
long period at the same rent for as Mr. 
Justice Mukerji points out in the casein 
22 C. W.N., the fact that the landlord may 
not have thought fit to enhance the rent, 
as appears in that case for a period of 40 
years, does not make the inference inevit- 
able that the holding is held in perpetuity’ 
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àt a fixed rent; If one turns again to the 
judgment of the lower Appellate Court it 
will be found that a good deal of light is 
thrown upon the question by the findings 
of that Court. What the Subordinate 
Judge says is that in the present case it 
-hay be observed that there were good 
reasons why the rent was not sought to be 
varied and this fact will appear from the 
Santra’s own evidence and the evidence of 
the Ghosh defendant's brother that for 25 
or 30 years the Santras had left the place 
and the land became overgrown with jungle. 
Therefore, we think that the lower Anpel- 
late Court was justified in saying, that it 
could not draw the inference that it was 
asked to draw from the fact that there was 
no change in the rent fora period of over 
50 years. Upon the facts and circumstances 
of the present case no inference can be 
drawn from that so as to establish that the 
rent had been fixed in perpetuity and, 
thérefore, if instead of referring to cases 
upon different facts the facts of the present 
case are examined it will be found that 
the lower Appellate Court was justified in 
the finding at which it arrived on this 
point. 

Then we come'to the third point, namely, 
that there should have been a remand and 
that the learned Judge should not have 
investigated the facts for himself. After 
so doing, Mr. Justice Mukerji came to the 


conclusion that there was no recognition: 


by the landlord of the present appellant 
and he stated his reasons for the conclusion 
at which he arrived. Here again I shonld 
like to refer to the judgment of the lower 
Appellate Court once more on this point 
and with all respect to Mr. Justice, Mukerji 
I think myself that this judgment is suff- 
cient to dispose of this point of resognition. 
What the learned Judge says is this: “The 
evidence regarding recognition consists of 
the several dakhilas obtained on payment 
of rent after the defendent’s purchase, 


These show no substitution but acceptance ` 


of rent as gujrut. This appears to have 
been done after the transfer and the 
gomasta had possibly notice of the transfer. 
The evidence of Moulvi Izad Bux (father 
of defendant No. 2) is that when the defend- 
ant’ began to clear the jungle he went 
there and asked the defendant to take 
settlement It appears from the letser of 
the defendant to. the Moulvi that the 
defendant must have taken time to consider 


about the matter and finally expressed his, 
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willingness to be recognised on payment 
of Rs. 25, nazar simply without. any agree- 
ment to pay any enhanced rent as demand- 
ed. The Moulvi preferred to make the 
substitution. The receipt of rent under 
such circumstances as gujratdari or marfat- 
wari does not constitute recognition. The 
Moulvi says that he took his gomastha to 
task for having granted such dakhilas 
without his knowledge and at the earliest 
opportunity he refused to recognize the 
transfer. These facts clearly show that 
there was no recognition. The utmost that 
can besaid is that the rent was taken with 
the prospective hope of getting kabuliyat, 
selami and enhanced rent and not in recog- 
nition of the transfer as creating any 
tenancy in favour of the transferee.” Here 
again we think that we have a sufficient 
finding of fact that the so-called recognition 


was notin fact a recognition of the appel- 


lant as a transferee of the holding and 
we think that that finding disposes of the 
third point. 

One further point remains with regard to 
the smaller plot. In this case the rent 
had only been paid at a uniform rate for a 

eriod of ten years. But it is stated that one 
Ekkari Ghosh from whom the appellant 
had purchased was recognised as a transferee 
and itis consequently urged that that re- 
cognition enures to the benefit of the present 
defendants. But as has: been pointed out 
that recognition is merely a recognition per- 


‘sonal to Ekkari and had nothing to do with 


the general question of recognition or the 
transferability of the holding. 

For the reasons I have indicated the 
appeal fails and is dismissed with costs. 

Cuming, J.—I agree. 

Z. K. Appeal dismissed. 





PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decren No. 1372 
F 1922. 

June 16, 1925. 
Present:—Justice Sir John Bucknill, Kr., 
and Mr. Justice Macpherson. 
Srimati PEARI DAI AND OTHERS— DEBTORS 
—A PPELLANTS 
VETSUS 
NAIMISH CHANDRA MITRA AND OTHERS 


— RESPONDENTS. 
Registration Act (XVI of 1908), ss. 17, 49—Lease for 
period exceeding one year—Registration, absence of 
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»—=Possession delivered to lessee, effect of—Part per- 
formance, doctrine of, applicability of. 

Plaintiffs were the owners of a certain mahal. 
Their agent addressed them a proposal in writing for 
granting a lease of the mahal on certain terms to 
certain persons who had approached him for such 
lease. Plaintiffs authorized their agent to grant the 
lease and to issue a parwana to the lessees. A parwang 
was eventually issued to the defendants purporting to 
grant them a lease of the mahal on the terms accepted 
by the plaintiffs for a period of five years and the 
defendants were put in possession of the mahal. 
Plaintiffs subsequently brought a suit to eject the 
defendants from the mahal on the allegation that the 
parwana being unregistered did not operate as a 
lease and that the defendants were consequently tres- 
‘passers : 

Held, that the doctrine of part performance applied 
tothe case and that the plaintifis were bound by 
the terms of the lease which they had authorized and 
could pot eject the defendant from the mahal. [p. 825, 
goi L 


Appeal from a decision of the Subordi- 
nate Judge, Bhagalpur, dated the 15th July 
1922, reversing that of the Munsif, Bhagal- 
pur, dated the 22nd April 1921. 

Mr. S. K. Mitter, for the Appellants. 

Messrs. C. M. Agarwala and S. N. Sahay, 
for the Respondents. 


JUDGMENT. 

Bucknill, J.—This is a second appeal. 
The appellants were the plaintiffs in an 
action which they brought against a num- 
ber of defendants for a declaration of their 
(the plaintiffs’) right, title and interest 
to the extent of two-thirds share in a 
mahal called aratghat; they also applied for 
recovery of khas possession to the extent of 
their share and they asked for an adjudica- 
tion that the defendants first party were 
trespassers and had acquired no title as 
lessees to the ghat by virtue of any valid 
settlement made to them on behalf of the 
plaintiffs, The facts in the case are extre- 
mely simple and the large majority of 
them are not even in issue. The plaintiffs 
were the owners of two-thirds share in this 
mahal, the principal value of this mahal 
appears to have laid in the fact that there 
was a ferry and that tolls were levied and 
collected at the ghat. It was the usual 
practice to let out the ghat to a lessee but 
it is said that sometimes, the proprietors 
kept it-in their own hands. Now, there is 
no doubt that the defendant second party 
was until some time in 1918 the Naib or 
manager of this property on behalf of the 
plaintiffs or some of them. In 1917 this 
Naib the defendant second party whilst in 
the plaintiff's employmenf made a proposal 
to the plaintiffs with regard to the future 
letting out of the ghat; a written applica- 
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tion or proposal appears to have been made 
by the Naib to the proprietors saying that 
he had the opportunity of effecting a lucra- 
tive lease with some persons whoin he knew 
were anxious to acquire the rights in: the 
ghat. The proposal contained the suggés- 
tion that these applicants would give Rs: 200 
annually (which was. considerably more 
than what up to that time had been paid) 
and that the lease should be for five years. 
The Naib asked for instructions and orders; 
This seems to have taken place on the I5th 
July 1917. Now, on the 3lst July of that 
year an order was passed bythe proprietors 
in connection with this application; it was 
simply to the effect “Naib will do the need- 
ful”. This was followed later by a formal 
letter from the proprietors to the Naib 
definitely accepting the offer and telling 
him to issue a parwane to the new lesses; 
On the Ist October 1917 it seems that the 
Naib did give a hukamnama or parwana. 
to the new lessees, : 

The Munsif found all these circumstances 
as facts. He found definitely that all these 
transactions had taken place. He found: 
that the lessees had actually been put into 
possession; he found that a quarrel had 
arisen between the plaintiffs and their Naib 
and that they had alleged that he had 
fraudulently granted this lease with their 
assent. This, however, he did not believe 
and he would undoubtedly have given judg-~- 
ment for the defendants had it not ‘been- 
that he was led to form an opinion upon a 
point of law which is the only point which 
has been seriously argued before this Court, 
This point was that the defendants relied 
upon the parwana to which I have already 
referred. It was urged before the Munsif 
that the lease or parwana must be regis- 
tered as it purported to be a lease of im- 
moveable property granted for five years 
and ‘that, as it was not registered, it was 
impossible for it to be referred to or looked 
at by the Court and that in consequence the 
defendants were unable to prove that they 
had got any title. The Munsif remarking 
that he could not see his way to invoke any 
equity in favour of the defendants held 
that there could have been no valid settle- 
ment by lease and in consequence he decid- 
ed in favour of the plaintiffs and ordered 
that their suit be decreed with costs. 

Now, this decision of the Munsif of 
Bhagalpur which was dated the 22nd April 
1921 was the subject of an appeal to the 
Subordinate Judge of that place who by 


| 8 
his judgment of the 15th July 1922 afirm- 
ed in every respect save one the decision 
to which the Munsifcame. He, however, 
was of the opinion that it was not impos- 
sible to invoke equity in favour of the 
defendants and he came to the conclusion 
that it was necessary and proper to do so. . 

In consequgnee, as a matter of course, he 
had to reverse the judgment of the Munsif, 

_he allowed the appeal and ordered that the 
plaintiff's suit be dismissed. 

The point to-which I have referred is the 
only point which, is of any importance in 
this case, lt has been argued very strenu- 
ously by the learned Counsel who has 
appeared for the appellants that it is im- 
possible to invoke equity in favour of the 
defendant. He bases his argument upon 
s. 49 of the Indian Registration Act. This 
section reads ;— 

“No document required by s. 17 to be re- 
gistered, shall— 

(a) affect any immoveable property com- 
prised therein, or 

(c) be received as evidence of any tran- 
faction affecting such property or con- 
ferringsuch power, unless it has been regis- 
tered.” 

Now, it is admitted here that this lease for 
five years ought to have been registered. 

. The learned Counsel has suggested that as 
mnder the provisions of s. 49, sub-s. (c) 
a document required to be registered shall 
mot unless registered be received as evi- 
dence:of any transaction affecting such pro- 
perty- or conferring such power, this hukum- 
nama could not be looked at at all by the 
Court nor could any equity be utilised as 
arising from it in favour of the defendant. 
‘He refers in this connection to an instruct- 
ive case Sanjib Chandra Sanyal v. Santosh 
Kumar Lahiri (1). The learned Judge 
(Mr. Justice Rankin) who decided that 
ease held that he could not permit a docu- 
ment which was not registered but which 
ught to have been registered to be received 
im evidence as evidential of the title of a 
plaintiff who was seeking to enforce his 
rights under that unregistered document. 
On the other hand, however, a case of 
equal importance Mahomed Musa v. Aghore 
Kumar Ganguli (2) has been brought to our 


(1) 69 Ind. Cas. 877; 26 O. W. N. 329; 490. 507;. 


( 
(1922) A. I. R. (0) 436. 

(2) 28 Ind. Oas. 930; 42 O. 801; 17 Bom. L, R. 420; 
210. L. J. 231; 28 M. L. J. 548; 19 O. W. N. 950; 13 A. 
‘L. J. 229; 17 M. L. 1. 143; 2 L, W. 2.8; (1915) M. W. N: 
$21; 42 I, A, 1 (P, 0). i 
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notice. That was a decision of their Lord- 
ships of the Privy Council and there it was 
laid down very specifically that “when the 
actings and conduct of the parties are 
founded upon, as in the. performance or 
part-performance of an agreement, the locus 
penitente which exists in a situation where 
the parties stand upon nothing but an en- 
gagement which is not final or complete is 
excluded. For equity will support a tran- 
saction clothed imperfectly in those legal 
forms to which finality attaches after the 
bargain has been acted upon”. Now, it is, 
of course, difficult to say definitely that 
equity will override completely the specific 
provisions of ss. 17 and 49 of the Indian 
Registration Act and in the case of Nilkanth 
Bhimaji v. Hanmant Eknath (3), Mr. Justice 
Heaton in referring to the Privy Council 
case which I have just mentioned draws 
attention to the necessity of guarding one- 
self in stating definitely that the decision of 
their Lordships was intended to affect ad- 
versely the proper construction or main- 
tenance of those sections of the Registration 
Act to which reference has been made, His 
Lordship says:— ; 

“I feel quite certain that their Lordships 
of the Privy Conncil in giving judgment in 
Mahomed Musa v. Aghore Kumar Gangult 
(2) did not intend either to modify or to 
limit that part of the enactment of the 
Indian Legislature which appears as ss. 17 
and 49of the Indian Registration Act, nordo 
I believe that the Privy Council ever have 
intended by their judgments to modify or 
limit that which has been enacted by the 
Legislature in India. So the effect of ss. 17 
and 49 of the Indian Registration Act re- 
mains as totally unaffected as before, by any- 
thing that is said in the case of Mohamed 
Musa v. Aghore Kumar Ganguli (2).” 


Now in this case before us it seems to me 
that it can be dealt with quite unhampered 
by any question of admissibility of this 
document. Personally I think -that it is 
admissible and that equity can be invoked 
from it although it should have been regis- . 
tered and that we could draw an equity in 
favour of the defendant. But even if it 
was not admissible there was ample material 
upon which a Court, may come to the same 
conclusion to which the Subordinate Judge 
has come, namely, that the equity here is 
clearly in favoureof the defendant and must 
be given to him in relief. What have we 


(3) 58 Ind, Cas. 415; 44 B. 881; 29 Bom. L, R, 992, 
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here in coming to the same conclusion from 
another poiat of view? We have findings 
of fact which show clearly that the Naib, 
that is to say, the manager of the plaintiffs 
asked for their consent to grant a lease for 


five years at Rs. 200 per annum to the. 
He got this permission in a very’ 


lessees. 
definite form from the proprietors and he 
actually put the lessees into possession. 
The terms upon which the lease was to be 
granted appear clearly not only in what he 
offered in the application for instructions 
which the Naib made to the proprietors 


but in the proprietors’ letter authorising . 


him to grant the lease. How it can be 
seriously suggested after that that there 
was nota completed transaction not only on 
the face of the papers themselves but by a 
part performance, namely, the induction of 
the lessees into actual possession, I cannot 
understand. To allow the plaintiffs to 
succeed against their own nominees simply 
because the document which was given by 
the plaintiffs’ agent to the new lessee did 
not comply with the provisions of s. 49 of 
the Registration Act, would appear to me 
most inequitable. In these circumstances 


I think thatin this case the Subordinate. 


Judge has taken the proper course. He has 
come to the conclusion that there was no 
ground for allowing the plaintiff to eject 
the defendants who were their own lessees. 
They could not take advantage of some 
flaw ina document, which has been produced 
by the defendants in order to show that 
their lease did not comply with the terms 
of the Registration Act nor could it be 
allowed that the lease which the defendants 
' ‘possessed against their own landlord should 
be defeated at his application. 

I think, therefore, that this appeal should 
be dismissed with costs. 

Macpherson, J.—I agree to the 
order proposed, this appeal should be dis- 
missed with costs. 


Z. K. Appeal dismissed. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First Oivin APPEAL No. 64 or 1924. 
September 2, 1925. 

Present :—Mr. Dalal, J. O. a 
DIRBIJOY SINGH AND OTHERS— = 
DerenDaNnts—A PPELLANTS i 


VETSUS i 
DRIGPAL SINGH AND WHERS— z 
PLAINTIFFS—RESFONDENTS. a 
sidverse possession -Possession of Hindu widow--- 
Possession, when in her own right. ki 

Where a Hindu widowed mother, who is not entitled, 
to sueceed to the property left by the widow of her 
deceased son, takes possession of the property on the 
death of such widow, she does soin her own right’ 
and the adverse possession enures in her and cannot: 
be a to be referable to her son’s estate. [p. 826, 
col. 2. 

Lajwanti v. Safa Chand, 80 Ind. Cas. 788; 51 I. A. 
171; 22 A. L. J. 304; (1924) A. L R.(P. ©.) 121; 5 L; 
192; (1924) M. W. N. 442; 20 L, W. 10; 2 Pat. L. R. 2404: 
28 C. W. N. 960; 26 Bom. L. R. 1117;47 M. L. J. 935; 
6 P. L. T. 1; L. R.5 A. (P. C.) 94 (P. ©.) and Satgur 
Prasad y. Haj Kishore Lal, 55 Ind. Cas. 486; 42 A. 
152; 11 L. W. 384; (1920) M W. N. 3; 24 0. W. N. 394; 
38 M. I. J. 259; 18 A. L. J. 235; 2 U. P. L. R. (P.O) 
55; 22 Bom. L. R. 451; 46 T. A. 197; 27 M. L. T. 200, 
(P. C.), referred to. 


First appeal against a decree of the 
Subordinate Judge, Hardoi, dated the 16th 
August 1924. 

Messrs. Ram Bharose Laland Raj Narayan 
Shukla, for the Appellants. ° 

Mr. Ishri Prasad, for the Respondents. 

JUDGMENT.—One Shéo Bakhsh left 
ason Ganga Singh and on the death of 
his son his mother Musammat Pohap Kuar 
succeeded to the estate of a separated Hindu 
as mother. ‘his happened in 1897. , Sub- 
sequently a childless widow of Sheo 
Bakhsh‘s brother Ranjit Singh died in 1906 
and half the property held by her was taken 
possession of by Musammat Pohap Kuar. 
The defendants are the daughter's sons of 
Musammat Pohap Kuar. 

On her death the plaintiffs who are the 
grandsons of another brother of Sheo 
Bakhsh by name Parwan Singh sued for 
possession of the property. Their suit as 
regards the property was decreed and 
hence the defendants have appealed. 

There is some matter relating to two 
items of money taken by the defendants’ 
father. That matter will be considered 
subsequently. 

There can be no doubt that the plaintiffs 
are entitled to possession of the proper- 
ty, which Musammat Pohap Kuar held as 
mother of a separated Hindu. The defencé 
of defendant No. 1 Drigbijai Singh was 
that he had been adopted by Ganga 
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Singh. Ganga Singh was young in 1897 
when he died and had a young wife who 
survived him. There was no reason why 
he should adopt at the time. Ifthere had 
been an adoption the defendant Drigbijai 
Singh would not have gone to the trouble 
of obtaining an admission of adoption from 
the plaintiffs’ father Badri Singh (Ex. A-4). 
It appears that Badri Singh in a hurry to 
get half a loaf for fear the whole loaf may 
not come to him in his lifetime took half 
the property of the widow and made a 
declaration with respect to the other half 
thatit belonged to Drigbijai Singh as adopt- 
ed son of Ganga Singh. At the same 
time he professes to relinquish his rights, 
In reality he would have no rights to relin- 
quish if Drigbijai Singh was really the 
adopted son of Ganga Singh. The adoption 
is merely a device. 

Nor is the deed of gift by Musammat 

Pohap Kuar binding on the plaintiff be- 
cause of the admission of their father. 
The father had no interest in the property 
at the time and the plaintiffs claimed as 
reversioners in their own right and not 
through their father. 
“The question regarding one-sixth share of 
property, that is one-third of the property 
in suit, is of some difficulty. To make it 
clearer the property which Musammat 
Pohap Kuar took possession of on the death 
of Musammat Talik Kaur in 1906 was one- 
sixth of the various shares in villages noted 
in para. 12 of the written statement. This is 
admitted here by both parties. In deciding 
this issueI shall be dealing with that pro- 
perty and no other. 

The case for the plaintiffs was that Musam- 
mat Pohap Kuar took possession of one-sixth 
of this property under a family arrangement 
to remain in possession for the period of 
her life, the property then reverting to her 
son’s reversioners. The defence was that 
she was in adverse possession. On this 
point the lower Court has decided in favour 
of the defendants that Musammat Pohap 
Kuar was in adverse possession. On the 
evidence this was the only decision. possi- 
ble. There is no evidence of any family 
arrangement in 1906. Musammat Pohap 
Kuar was entered as proprietor in the vil- 
lage records and she had no right to suc- 
ceed to the property. The conclusion is 
that she held adversely to the father of the 
plaintiffs. 

. The second line of argument adopted on 
behalf of the plaintiffs was that even if 
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Musammat Pohap Kuar was in adverse 
possession she heldadversely for her son and 


that property also became the estate of her 


son, On her death,’ on this reasoning, the 
plaintiffs became thé‘heirs of this property. 
The defence was that‘the adverse title was 
in herself and the defendants the daugh- 
ter’s sons of Musammat Pohap Kuar were 
the rightful heirs. | 

I do not think that the interpretation put 
by the lower Court on the Privy Council 
case of Lajwanti v. Safa Chand (1) is cor- 
rect. In that case though Jawahar Mal had’ 
ason Jawahar Mals widows were putin 
possession of certain properties.as widows 
of Jawahar Mal. ‘Under a decree of the 
Chief Court ofthe Punjab the widows were 
put in possession in their right as widows 
of Jawahar Mal as against the next rever- 
sioners to the property of Jawahar Mal. 
Under these circumstances their Lordships 
held that their adverse possession was 
as widows and that these ladies had a 
widow's estate in their deceased husband's 
estate. At page 176* of the report they 
observe:— 

“If possessing as widow she possesses 
adversely to any one as to certain parcels, 
she does notacquire the parcels as stridhan, 
but she makes them good to her husband's 
estate,” 

Here the succession did not raise any 
dispute on the death of Musammat Talik 
Kuar which may be said to have been 
decided in favour of Musammat Pohap 
Kuar as holding in right of her being a 
widow of Sheo Bakhsh Singh or mother of 
Ganga Singh. She took possession in her 
own right and the adverse possession enur- 
ed in her and was not referable to her hus- 
band’s or to her son’s estate. The circum- 
stances of the case of Lajwanti were differ- 
ent. Reference may be made to the previous 
Privy Council ruling in the case of Sutgur 
Prasad v. Raj Kishore Lal (2). There 
Musammat Dalla Kuar was the widow of 
one Bhawani Dayal who predeceased his 
brother Basant Lal. On Basant Lal's death 
his two widows succeeded as life-holders 


449; 20 L. W. 10; 2 P. L. R. 245; 28 O. W. N. 960; 26 
Bom. L. R. 1117; 47 M. L. J. 935; 6 P. L. T. 1; L. R.5 
A. (P. ©.) 94 (P. 0). 

(2) 55 Ind. Cas. 488; 42 A. 152; 11 L. W. 384; 
(1920) M. W. N. 3: 24,0. W. N. 394; 38 M. L. J. 259; 
18 A. L. J. 235;2 U.P. L R. (P. O.) 55; 22 Bom. L. R. 
451; 46 I. A. 197; 27 M. L. T. 200 (P. C.). 
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and on their death Musammat Dalla Kuar 
. took possession, which possession was held 
to be adverse’ by their Lordships of the 
Privy Council. This adverse possession 
was held by their Lordships to render the 
suit by the next reversioners of her hus- 
band on her death to be time-barred and 
the suit of the next reversioners was dis- 
missed. Under the circumstances of that 
case their Lordships did not hold that 
Musammat Dalla Kuar held adversely as 
a Hindu widow in that she did not acquire 
the property as istirdhan but made it 
good to her husband’s estate. Ifsuch had 
been the conclusion of their Lordships, the 
plaintifis the next reversioners of Bhawani 
Dayal would have succeeded and not 
Satgur Prasad who had no interest as heir 
. of Bhawani Dayal as he was the son of 
Bhawani Dayal’s daughter's daughter, The 
appeal must succeed with respect to the 
property mentioned above. 

As regards the amount of money made 
payable to the plaintiff by the defendants 
the findings of the lower Court are correct. 
A technical objection was raised that the 
money was taken by the defendants’ father. 
This, however, does not appear to be the 
fact and even if it were the fact, there 
appears to be nodoubt that the defendants 
have safficient assets of their father in 
their hands to meet the claim. 

Idecree the appeal forone-sixth of the pro- 
perty mentioned in para. 12 of the written 
statement dated 13th March 1823. The pro- 
perty shall be detailed in the decree of this 
Court. Otherwise the appeal is dismissed. 
The appellant shall declare the relative 
valuation andin this Court parties shall 
receive and pay costs according to their 
success and failure. The lower Court’s 
’ orderas tocosts of its Courtis maintained. 
s. D, Appeal decreed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEGRrEE No. 1295. 
oF 1922. 

: March 3, 1925. 

Present :—Mr. Justice Suhrawardy 
and Mr Justice Duval. 
KUMUD CHARAN ROY—DEFENDANT— 

APPELLANT œ 


VETSUS è 
SAMBHU CHANDRA GHOSH AND 
OTHERS—PLAINTIFFS—RESPONDENTS. 
Limitation Act (IX of 1908), s. 8, Sch. I, Art. 1]-A— 
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Civil Procedure Code (Act V of 1908), O. XXI, rr. 100, 
103~ Execution of decree—Sale—Possession delivered 
to auction-parchaser—-Application for restoration of 
possession, dismissal of—Suit for possession—Limita- 
tion—Appeal—Suit discovered to be barred by time— 
Appellate Court, duty of.. i f : 

Defendant purchased certain property in execution 
ofa rent-decree and took possession of it through 
Court. Plaintiff made an application under r. 100 of 
O. XXI of the C. P C., for restoration of possession 
but the application was dismissed. @More than a year 
after the date of the dismissal of the application 
plaintiff instituted a suit to recover possession of the 
property : 

Held, that the suit was one under r. 103 of O. XXT 
of the C. P. C., and was barred by the operation of 
Art, L1-A of Sch. Ito the Limitation Act. [p. 828, col. 


1. 

Ja Appellate Court is bound to dismiss a suit if 
it finds that it is barred by limitation, even though 
limitation has not been set up in defence. [p. 828, col. 
2.] 


. Appeal against a decree of the Subordi- 
nate Judge, First Court, Midnapore, dated 
the 2nd March 1922, reversing that of the 
Munsif, Ghatal, dated the 22nd December 
1920. 

Mr. Amarendra Nath Bose (with him Babu 
Arun Chandra Bose), for the Appellant. 

Babus Rupendra Kumar Mitter and 
Hemendra Nath Chaiterjee, for the Re- 
spondents. 


JUDGMENT. 

Suhrawardy, J.—In this appeal by 
the defendant two points bave been taken: 
(l) that the plaintiff's suit is barred by 
limitation and (2) that the learned Sub- 
ordinate Judge of the Court of Appeal 
below has not considered the question 
raised and decided by the Trial Court with 
regard to the identity of the land in suit 
with the jama alleged to have been pur- 
chased by the plaintiff, 

With regard to the first point, the de- 
fendant in his written statement took the 
plea of, limitation on the ground that the “ 
defendant had been in possession for more 
than 12 years and also on the ground that 
the suit was not brought within one year 
after the dismissal of the claim case. “On 
these pleadings the 4thissue raised in the 
Trial Court was.—Is the suit barred by the 
law of estoppel. In deciding that issue the 
learned Munsif observed as follows: This 
suit has been brought within one year 
from the order under O. XXI, r. 100, C. 
P. C. He, however, dismissed the plaintiffs’ 
suit upon other grounds-one of which was 
that the plaintiff was out of possession for 
more than 12 years and also on the ground 
of special limitation of two years as the 
landlord had through other tenants kept 
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“the plaintiff out of possession fòr more 
‘than that period. On appeal the learned 
Subordinate Judge considered the question 
‘o£ limitation only with reference to the 


finding of the lower Court of the plaintiff 


- not being in possession within 12 years 
.of the suit and having come to the con- 


clusion that the plaintiff succeeded in prov- 
ing his possession within the statutory 
‘period and also finding title in favour of 


‘the plaintiff decreed the plaintiff's suit. 


‘The question of-limitation on the ground 
that the suit was brought more than one 
year after the decision of the claim case 
does not appear to have been raised in the 
Court of Appeal below. But it has been 
argued before us that we ought to consider 
this question as it is a pure question of 
Jaw. We have accordingly gone through 
the papers and they no doubt show that 
the present suit is barred by limitation. 


‘According to the plaint filed in this case 


it appears -that the defendant took posses- 
sion through Court of the property in 
suit as purchaser of the jama in execution 
of a rent-decree against another person. 
He obtained delivery of possession through 
Court on the 3rd May 1918. The plaintiff, 
therefore, made an application under O. 
XXI, rv. 100 which was registered as Mis- 
Gellaneous Case No. 52 0f£1918. That appli- 
cation was dismissed on the 23rd December 
1918 and the present suit was instituted on 
the 2nd January 1920. ` 

_ It is argued on behalf of the appellant 
that under Art. 11-A of the Limitation Act 
the suit ought to have been instituted 
within one yearfrom the date of dismissal 
of the plaintiff's application under O. XXI, 
x. 100, namely, on or before the 23rd Decem- 
ber 1919 and itnot having been done so it 
is barred by limitation. I think this con- 
tention ought to prevail. Under Art. 11-A. 
of the Limitation Act a suit has to be 
brought underO. KAI, r.103 within one 
year from the date of the order upon an 
application by any person dispossessed of 
such property in the delivery of possession 
thereof to ‘the decree-holder or purchaser 
to establish the right which he claims to 
the present possession of the property com-- 
prised in the order. By a yearas we find . 
in the General Clauses Act of 1897, is meant 
a year according to British Calendar. Under 
s, 12 of the Limitation Act in computing 
the period of limitation prescribed for 
any suit, the day from which such period 
shall be reckoned shall be excluded ; go 


- the allegations 
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that the date of the order, namely, the 
23rd December 1918 should be excluded 
and time should be computed from thé 
24th December 1918. The calendar year 
commences from the 24th December 1918 
as the first day of the year and will end 
‘on the 23rd December of the following 
year. The learned Vakil for the respondent, 
however, argues that as the year was com- 
pleted on the midnight of the 23rd Decem- 
ber, the following day, namely, the 24th 
December should be the last day for the 
institution of the suit and the Court being 
closed from that date till the Ist January, 
he was in time in filing the suit on the 
2nd January 1920. This argument to my 
mind is groundless and no authority has 
been cited in support of it, Itis clear 
that the order having been passed on the 


.23rd December 1918 a calendar year ended 


on the 23rd December 1919 on or before 
which date the suit should have been 
brought.’ The 23rd December 1919 was not 
a close day. It is, however, argued on behalf 
of the respondent that this point was not 
raised in any of the Courts below and, 
therefore, we should not entertain it. 1 
have referred to the observation of the 
learned Munsif on this point. but as itis 
a question of limitation which we are bound 
to take cognizance of under s. 3 of the 
Limitation Act, I have gone into the facts 
of the case in determining this question. 
Section 3 says that every suit instituted 
after the period of limitation shall be dis- 
missed, although limitation has not been 
set up asa defence. This suit, according 
to our judgment was instituted after the 
period of limitation and, therefore, we are 
bound to dismiss it. 

It is next argued that this question 
involves some consideration of fact, namely, 
it is possible that the plaintiffs’ application 
was dismissed for default or non-prosecu- 
tion and, therefore, Art. 11-A should not 
apply. Without deciding whether or not 
Art. 11-A is applicable if the plaintiff's 
application under O. XXI, r. 100 was 
dismissed for default or notI find that 
in the plaint are quite 
explicit on this point. In para. 1 the 
plaintiff states that- on the defendant 
taking unlawful possession of the property 
in execution of the decree, the plaintiff 
filed an application under O. KAKI, r. 100 
to recover back his possession which was 
registered as claim Case No. 52 of 1918, 
but owing to his misfortune that claim 
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case was rejected in a summary trial. 
That being so, there is no question of 
fact involved which may necessitate a 
remand to the lower Appellate Court. In 
this view I hold that the suit instituted ° 
by the plaintiff was barred by limitation. 
It is not necessary, therefore, to consider 

_ the other points raised in the appeal. 
. The result is that this appeal is allowed, 
the decree of the lower Appellate Court set 
aside and the plaintiff's suit dismissed with 
costs in all the Courts. . 
Duval, J.—I agree. 


Z. K. Appeal allowed. 


MADRAS HIGH COURT. 
Civit ArPBAL No. 324 or 1923. 
March 5, 1925. 

Present:—Mr. Justice _Kumaraswami 
Sastri and Mr. Justice Krishnan. 
SALAKSHI AMMAL—Ptaintirr— 
APPELLANT 
versus 
-DORAIMANIKKA NADAN AND OTHERS 


—DEFRNDANTS—RESPONDENTS. 
Hindu Law—Charitable trust created by Will— 


Undivided sons appointed trustees—Sons, whether take . 


as joint tenants or tenants-in-common—\ill, construc- 
tion of. ; 
When a Hindu father makes a gift of self-acquired 


property to his sons who are members of a joint family,* ` 


unless a tenancy-in-common is inferred from the grant, 
the presumption is that the sons take as joint tenants 
with rights of survivorship. This principle applies 
with greater force to cases where the father creates a 
trust and appoints his sons as trustees with hereditary 
rights, since the presumption is that in cases of trust 
property, trustees are to be ordinarily treated as joint 
tenants. [p. 830, col. 1.] 

Gase-law considered. 

A Hindu by his Will bequeathed certain properties 
40 ‘charity and appointed his two sons who were 
members ofa joint family as trustees thereof. The 
Will provided that “the lands mentioned herein as 
relating to the said charities should not in any way be 
alienated by the above-mentioned two persons or their 
heirs by means of sale, ete., but they should enjoy 
them hereditarily and conduct the above-mentioned 
charities,” etc. There wasa partition by the brothers 
later by which the management of the trust properties 
was to continue as before : 

Held, that on a construction of the Will, the sons 
took the trusteeship and the management of the trust 
properties as members ofa joint éamily with rights 
rie or and not as tenants-in-common. [p. 830, 
col, 2. 

Appeal against a decree of the Court of 

he Subordinate Judge, Tanjore, in O. S, 


No, 78 of 1922, 
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Mr. T. M. Krishnaswami Iyer, for the 
Appellant. 

Messrs. A. Krishnaswami Iyer and P. S. 
Chandrasekhara Tyer, for the Respondents. 
5 JUDGMENT. 

Kumaraswami Sastri, J.—This 
appeal arises out of a suit Which relates 
to the trusteeship of a charity founded 
under the Will of one Sappanimuthu Nadar 
who died leaving two sons. The material 
portion of the Will so far as it relates to 
the trust, properties runs as follows:— 

“The lands mentioned herein as relating 
to the said charities should not in any 
way bealienated by the above-mentioned two 
persons or their heirs by means of sale, otti, 
hypothecation, security, partition, etc., but 
they should enjoy them hereditarily and 
conduct the above-mentioned charities,” ` 

After the death of the testator, his two 
sons were conducting the charities. One 
of the sons died leaving a minor son who 
died leaving the plaintiff, his mother as his 
heir. This suit is filed by the plaintiff who 
was the widow of one of the deceased sons 
and whose right is as mother of her son 
for a declaration that she is jointly entitled 
as trustee, to conduct the management of 
these properties. 

The defence is that on the death of her 

son the first defendant who was the only 
male member of the undivided family was 
entitled to the office and that plaintiff has 
no right to succession. 
The Subordinate Judge dismissed the 
suit on the preliminary ground that the 
plaintiff had no right as the office was a 
joint office and that the first defendant was 
entitled on the death of his brother and 
brother's: son. After the testator’s death 
there was a partition deed executed be- 
tween the two sons which it is necessary to 
consider before dealing with the contentions 
raised. This deed refers to properties which 
they got under the Will andso far as the 
trust properties are concerned the only 
reference to them is in cl. 6 which runs as 
follows:— 

“In respect of the properties mentioned 
in the D schedule we shall act in common as 
stated in the Will.” 

The question is, having regard to the 
terms of the Will, whether the two sons of 
the testator took the trusteeship and the 
management as members ofa joint family 
or whether each of them took separate in« 
terests in it as tenants-in-common. So far 
as gifts by a father of self-acquired property 
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‘to his sons by Will are concerned, the deci- 
sions of this Court are to the effect that in 
the absence of a contrary intention express- 
ed or implied from the terms of the Will, 
the sons must be presumed to take the 
property as joint tenants. The reason is 
that in the Čase of a grant to two persons 
who form members of a joint family the 
ordinary presumption is that the grant to 
them is as co-parceners. I may refer to 
Nagalingam Pillui v. Ramachandra Tevar 
(1), Yethirajulu Naidu v. Mukuntha Naidu 
(2), Venkataramaiah Pantulu v. Subarama- 
niam Pillai (3), Indoji Jithaji v. Kothapalli 
Ram Charlu (4) and Rajarajeswara Dorai v. 
Sundarapandiyuswami Thevar (5). There 
is no doubt a conflict of authority between 
the various High Courts on this question. 
The view taken in Allahabad and in Bom- 
bay is that, where property is given to 
persons without stating what interest they 
are, to take, they are to take as tenants- 
in-common. This question as to the pre- 
sumption to be raised in cases of gifts by 
a father to hissons recently came before 
the Privy Council in the case of Lal Ram 
Singh v. Deputy Commissioner of Partab- 
garh (6) and their Lordships state the rulings 
of the various High Courts. As regards 
‘Madras authorities this is what their Lord- 
ships say: “In Madras upon the whole, 
‘the view seems to be that the father can 
determine whether the property which he 
has so bequeathed, shall be ancestral or self- 
acquired on the principle of cujus est dare 
ejus est disponere and that, unless there is 
expression of his wish that it should 
be deemed self-acquired, it is ancestral, 
‘The Privy Council summarised the Madras 
decision as stating that, where the father 
does not state that the sons shall take the 
property as if it was self-acquired property 
of the sons, itis to be deemed to be ances- 
tral in their hands; or, in other words, that 
unless a tenancy-in-common can be inferred 
from the grant, the presumption As that 
they are joint tenants, I do not think that 
on this state of the authorities, I can go 
behind the decisions though my attention 


CL) 24 M. 429; 11 M. L. J. 210. 

(2) 28 M. 363; 15 AL L. J. 299. 

(3) 25 Ind. Cas. 393; 16 M. L. T. 489. . 

(4) 54 Ind. Cas. 146; 10 L. W. 498. 

(5) 27 Ind. Cas. 283; 27 M. L. J.694 at p.716. 

(6) 76 Ind. Cas, 922; 43 A. 596; (1923) M. W. N. 591; 
(1993) A. L R. (P. C.) 160; 90.& A.D. R.7i6;91 A’ 
L. J. 777; 260. C. 257; 33 M. L. T. 353; 10 O. L.J 
513; 50 LA. 265; 47M. L.J. 260; 29C, W. N. 86 
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has been drawn to a recent decision in 0). 
S. A. No. 56 of 1922 where Mr. Justice 
Ramesam seems to doubt the correctness of 
Nagalingam Pillai v. -Ramachandra Tevar 
*(1). It was an obiter dictum, so far as the 
Original Side Appeal was concerned and I 
do not think that so far as Madras is con- 
cerned the question can be set at rest, except 
by a decision of the Privy Council. The 
question is how far the doctrine in these 
cases which relates to property bequeathed 
by a father to his sons would apply to cases 
where the father creates a trust and 
appoints his sons as trustees with here- 
ditary rights. On principle I caa see very 
little difference between the conferring of 
the office of trustee as regards a trust 
founded by the father by dedication of pro~ 
perties and the gift of properties to the 
sons. No authority has been cited which 
creates a difference merely by reason of the 
difference in the powers of the donees. In `’ 
the case of properties given to them abso~ 
lutely, of course, they will have full powers 
of alienation, in the case of a trust they 
would have such powers asthe law gives 
the trustee. The nature of the estate taken 
either in property orin the trust must, in 
my opinion, be the same. And I may also 
say that in the case ofa trust the leaning 
of English authorities is in favour of joint | 
tenancy. Trustees are treated as joint 
tenants with rights of survivorship: This 
is the principle- enunciated in the Trusts 
“Act. So far as the present Will is concerned, 
reading the Will asa whole I find there is 
nothing to show that the testator intended 
his sons to. take the office of trustee as’ 
tenants-in-common. On the contrary the 
words in the Will that they should not 
partition, or sell the properties but they 
should enjoy them hereditarily suggest that 
he wanted them to take them with all the 
incidents of joint family property. 

As regards the partition it seems to me 
that the two brothers when they divided 
did not intend to divide the office; they 
expressly leave the office to be controlled 
by the Will and if they wanted to divide 
the office to ihe extent to which the law 
allows a division, they would certainly have 
fixed some turns of management, each 
brother managing it for a turn, The ques- 
tion as to what the rights and liabilities 
of the brothers or their heirs would have 
been, had there been such a division of 
management is not free from Sifficulty; 
But it is unnecessary for us to 80 into thah | 
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question, because in the present case there 
has not been such a division and we are 
“to look to the Will to see what their rights 
are. Returning to the Will, they take the 
right to management as joint tenants. There 
has been no partition between the brothers 
of this office nor is there any suggestion 
in the pleadings that after the death of one 
of the brothers there has been such a 
severance either by conduct or otherwise 
between the widow and the first defendant, 
the surviving brother. It is, therefore, 
unnecessary to go into the question whether 
Meenakshi Achi v. Somasundaram Pillai (7) 
which has been referred to by Mr, T. M. 
Krishnaswami Iyer rightly lays down the 
law if there was a partition, As there has 
been no partition of the office and as the 
first defendant’ is the sole surviving male 
member of the family, 1 think the plaintiff 

_has no right to manage the property along 
, with the first defendant. The right sur- 
“vives to him alone. In the view I take the 
learned Subordinate Judge was right in 
dismissing the suit. The appeal fails and 
is dismissed with costs, 

Krishnan, J.—This appeal refers to a 
charitable trust founded by one Sappani- 
muthu Nadar. The trust has been created 
by a Will which has been filed in the case 
as Ex. A. Under that Will, he made his 
two sons who were the only other members 
of the joint family of himself and his sons 
the trustees of the trust, The words creating 
the trust are cited in the judgment of my 
learned brother just now delivered and I 
need not refer to them again. There is an 
express provision there that the properties 
are not to be alienated or even partitioned 
but that the two brothers were to take the 
properties jointly and enjoy them jointly 
and carry out the provisions of the trust 
which are set out. Subsequent to the death 
of Sappanimuthu Nadar there was a partition 
between the two brothersand.that partition 
is evidenced by Ex, B which has also 
been filed in the case. One of the brothers 
Kandaswami Nadar died subsequently leav- 
ing a minor son called Rajappa Nadar. He 
also died and the plaintiff Salakshi Ammal 
who is his mother and the widow of Kan- 
daswami Nadar succeeded to as woman's 
„estate in the properties which had fallen 
-to the share of Kandaswami; she has 
brought this suit to have it declared that 
she was entitled jointly with the first de- 


~ (7) 59 Ind. Cas. 464; 44 M. 205; 12 L, W, 232; (1920 
MW, N. 507; 39 M,Z, J. 403, 
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fendant, the surviving brother, to manage 
this trust estate. The Subordinate Judge 
before whom the case came on for hearing 
has dismissed the suit without taking any 
evidence except the twc documents already 
referred to, Exs. A and B. We has held 
that the first defendant is the sole surviv- 
ing trustee now and that the plaintiff has 
no right to manage the trust. The plaintiff 
has appealed to us. 


It has been argued before us very stre- 


nuously by Mr. T. M. Krishnaswami lyer 
that this decision is erroneous, that the 
right of trusteeship was vested in the bro- 
thers as tenants-in-common and that on the 
death of one of the brothers his right passed 
to his heirs, first to his son and then to 
that son’s mother, the plaintiff. It is that 


question we have to consider in this ap-. 


peal. 

‘The partition deed, Ex. B, which has 
been referred to has really no bearing on 
the case, because when partitioning the 
family properties between the two brothers 
by Ex. B, they expressly reserved the trust 
properties from the partition, for they say 


in para. 6 “in respect of the charity pro- 


perties mentioned in the D schedule (that.is 


the charity properties dealt with in the. 
Will), we shall act in common as stated in. 


the Will,” so that, asfaras the partition 
deed was concerned, 
in the Will was left in tact although the 
parties divided their family estate other- 


“wise. For the disposal of this case, there- 


fore, we have only to look to the Will and 
see what arrangement has been made under 


the Will for the purpose of carrying on the’ 
trust after the death of one of the persons.. 


named in the trust. The question, therefore, 
whether Minakshi Achi v. Somasundaram 
Pillai (7) is rightly decided or not is not 
before us at all, It would have been before 
us if the two brothers had attempted by 
their partition deed to divide the trust 
office or made some arrangement regarding 
it between themselves. Such a thing not 
having been done, we need not consider 
the question as to whether a trust office is 
partible at all between the trustees. 
ing now to the wording of the Will, it 
seems tome quite clear that on the words 
cf the Will the two brothers were constituted 
trustees of this charity as joint tenants and 
not as tenants-in-common as argued by Mr, 
T. M. Krishnaswami Iyer. The ordinary 
presumption as regards trustees is that they 
are joint tenants, for, both under the Eng, 


the arrangement: 


Turns 


` 
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lish Law and under s. 44 of the Indian 
Trusts Act, on the death of one trustee all 
the rights of the trustees rest in the sur- 
viving trustees. l 
learned brother, the cases that he has re- 
ferred to show that in Madras the viewuis 
taken that, When a father makes a gift of 
or bequeathes self-acquired property of his 
to his children who are members of a joint 
family the ordinary presumption 1s that 
they take that property as joint tenants 


and not as tenants-in-common. It was sug- 


gested that this view was not a correct view 
Dut it has been followed in so many cases 
that until the Privy Council decide to the 
contrary I am’ inclined -to think that we 
should follow that view. It is true that 
Mr. Justice Ramesam has expressed a 
doubt the correctness of the ruling in 
Nagalingam Pillai v. Ramachandra Thevar 
(1) in his judgment in 0.8. A. No. 56 of 
{922 but that is nota sufficient basis for 
us to refer the question to a Full Bench as 
after all that doubt is expressed as an 
obiter dictum. Assuming then that, in the 
case ofa gift by a Hindu father, who has 
sons who are members of a joint family, 
the presumption will be that the property 
is taken by the sons jointly. The presump- 
tion will be all the greater in the case of 
trust property as trustees are ordinarily to 
Ge treated as joint tenants. Here in this 
Will it is clear that the author of the trust, 
the father, intended that the charity pro- 
perty should be kept in tact and be enjoyed 
jointly by the trustees and their heirs. In 
these circumstances there is no difficulty 
in holding that the rule of succession as 
regards joint property in a Hindu family 
must apply, and that when one trustee 
dies the members of the joint family will 
take the trusteeship according to ‘the law 
of survivorship. That will exclude the 
claim put forward by the plaintiff who is 
only a female member of the joint family. 
T, therefore, agree with my learned brother 
i, thinking that the Subordinate Judge 
was Tight inthe view he has taken of this 
case and that the. plaintiff's appeal fails 
and must be dismissed with costs. 
y. N. V. Appeal dismissed. 
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CALCUTTA HIGH, COURT. 
LETTERS Parent Apenas Nos. 43 anp 44 
oF 1923. 

March 16, 1925. 

e Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Cuming. 
CHANDRA KUMAR SHAHA CHOU- 
DHURY AND oTrHERS—DEFENDANTS— 
APPELLANTS in L. P. A. No. 43 AND 
RESPONDENT IN No, 44 
versus 
Moulvi MAFIZAR RAHMAN CHOU- 
DHURY AND OTHERS—PLAINTIFFS— 
RESPONDENTS IN L. P. A. No. 43 AND APPEL- 
LANTS IN No. 44, 

Construction of document—Lease, duration of— 

, Covenant against assignment—-Receipt of rent from 
assignee—HEstoppel. 

The owner of a raiyati interest demised certain 
premises to certain persons on a dar-raiyatt. The 
lease provided for the lessees building a house for the 
purpose of a shop on the land and carrying on busi- 
ness therein and paying the rent therein named every 
year to the lessor. There wasa further provision in 
the document that if the rent was not paid in any year , 
the lessor would be entitled to recover khas possession 
of the land with arrears of rent and damages by suit. 
The document further provided that if the lessees did 
not carry on business on the land then they would 
give up the land to the lessor and that the lessees 
would not be entitled to give the land to any body 
else. The lessees failed to pay the rent stipulated in 
the lease and the lessor, instead of recovering’ pos- 
session of the premises, brought the property to sale 
in execution of his rent-decree and the property was 
purchased by the defendants first party. The interest 
of the lessor was purchased by the plaintiff. Defend- 
ants first party sub-let the premises to the defendants 
second party and the latter put up a permanent 
atructure upon the land of which the plaintiff was 
aware. Plaintiff continued to receive rent from the 
defendants second party after the erection of the 
building. Semetime afterwards the plaintiff sued to 
recover khas possession of the premises on the allega- 
tion that the defendants first party had parted with 
their possession of the premises to the defendants 
second party in. contravention of the terms of the 
original lease : 

Held, (1) that the original lease was one for tha 
lives of the lessees subject to its determination if they 
failed to pay the stipulated rent in any year or if 
they failed to carry on business on the land or if they 
transferred the lease to a third party; [p. 833, col. 1.] 

(2) that by their purchase in execution of the rent 
decree the defendants second party had obtained a 
tenancy in the terms of the original demise, that is to 
say, during the lives of the original lessees determin- 
Sai the grounds mentioned in the lease; [p. €33, 
col, 2. 3 f 

(3) that the plaintif being aware of the sub-lease 
in favour of the defendants second party and of the 
erection of the permanent structure by them and 
having received rent from them with such knowledge, 
could not eject th® defendants on the ground that 
the defendants first party had parted with the 
possession of the premises toa third party in con- 
travention of the terms of the original lease. [ibid.] 

Letters Patent Appeals against the judg- 


ment of Mr, Justice Newbould, dated the 
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27th of Juné 1923, in Appeals from Appel- 
late Decrees Nos. 1466 and 1467 of 1921. 

Babu Narendra Kumar Das, for Appel- 
lants in Appeal No. 43 and Respondents 
in No, 44. 

Babus Joges Chandra Roy and Mahomed 
Nurul Hug Choudhury, for the Respondents 
in Appeal No, 43 and Appellants in No. 44. 

JUDGMENT. 

Greaves, J.—This is an appeal under 
section 15 of the Letters Patent. 

The question that arises for our decision 
arises on a kabuliyat dated the 15th Pous 
1247. Thereby the owner of the raiyati 
demised certain premises which are situat- 
ed in the Town of Chittagong to the per- 
sons named in thekabuliyat in a dar- 
raiyati. The document provided for the 
lessees building a house for the purpose of 
a shop on the land and caring on busi- 
ness and paying the rent therein named 
every year to the lessor. There was a 
further provision in the document that if 
the. rent was not paid in any year the 
lessor would be entitled to recover khas 
possession of the land with arrears of rent 
and damages bysuit. The document fur- 
ther provided that if the lessees did not 
carry on business on the land then they 
would give up thelandto the lessor and 
that the lessees would not be entitled to give 
the land to any body else. The conten- 
tions before the Courts below and before 
Mr. Justice Newbould were on behalf of 
the plaintiff that this was a tenancy-at-will 
which could be determined by proper 
notice whereas the defendants contended 
that upon the true construction of the 
document it was a permanent lease. Mr. 
Justice Newbould held that the lease was 
not a permanent one and thatit had been 
determined by six months’ notice which 
had been given. It seems to us that upon 
the true construction of the document the 
lease was one for the lives of the lessees 
subject to its determination if they failed 
to pay rent in any year orif they failed 
to carry on business on the land. There 
was a further right of re-entry if the 
lessees transferred. the lease to any one 
else. The plaintiff purchased the interest 
of the original lessor and defendants Nos. 

‘1 to 8 purchased at an execution sale the 
interest of the original lessees. Defendants 
Nos. 9 to 14 are the sub-lessees of defend- 
ants Nos. 1 to 8. When” the original 
lessees failed to pay rent the lessor un- 
doubtedly could have recovered possession 
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under the provisions of the kabuliyat, In- 
stead, however, of taking this obvious 
course in execution of the rent-decree 
which they obtained they brought the 
property to sale and what was sold was 
the right of the judgment-debtor. There- 


* fore, it seems tous that the effect of the 


execution sale coupled with the receipt of 
rent by the lessor thereafter was to .create 
in defendants Nos. 1 to 8 a tenancy in the 
terms of the original demise, that is to 
say, during the lives of the original lessees 
determinable on the grounds which I have 
indicated. Inthe year 1909 according to 
the defendants or in the year 1914 accord- 
ing tothe plaintiffa permanent structure 
was erected by the defendant No. 9 upon 
the land. According to the finding both 
of the Munsif and of the lower Appellate 
Court this erection was made with the 
knowledge of the plaintiff and subsequent 


‘to this rent was received by the plaintiff 


from defendants Nos. 1 to 8 It seems to 
us, therefore, that the plaintiff must have 
known of the sub-lease which was execut- 
ed so long ago as 189] and subsequent there- 
toand to the erection ofa pucea building on 
the land he received rent with the knowledge 
of the sub-lease and erection of the 
pucca building on the land. Accord- 
ingly, it seems to us that the plaintiff can- 
not now eject the defendants on the ground 
that they have parted with their possession 
of the property to somebody else and we 
think that the plaintiffs suit must fail for 
the reasons which we have indicated. If 
the original lessees are dead it may be 
that in a subsequent proceeding the plaint- 
iff will be entitled to recover possession of 
the land; but that question has not been 
raised in the suit and cannot be gone into 
in this proceeding. 

The résultis that the judgment appealed 
from was in our view not correctand the 
plaintiff's suit must fail. 

The appeal, accordingly, succeeds with 
costs. 

With regard to Appeal No. 44 of 1923 
for the reasons which I have indicated this 
must fail and must be dismissed with 
costs. i 

Cuming, J.—I agree. 

Z. K. Appeal dismissed: 
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PATNA HIGH COURT. 
APPEAL FROM APPEeLLaTs Decrse No. 1321 
or 1922. 

June 10, 1925. 
Present :—Justice Sir John Bueknill, Kr. 
Sheikh MOHAMMAD SADIQ—APPELLANT , 
versus . 
BASGIT SAH AND OTHERS— RESPONDENTS 


Commissions—Commissioner appointed to carry out 
demarcation— Report unsatisfactory—Procedure. 

The fact that a Commissioner who has been ap- 
pointed to ascertain the proper demareation and site 
of the property in dispute in a suit has made a muddle 
of his enquiry should notin any way prejudice any of 
the parties tothe suit. If the Court finds that the 
Commissioner's work is unsatisfactory, the proper 
procedure is to appoint another Commissioner who 
should carry out his work in accordance with the 
instructions of the Court. 


Appeal from an order of the Subordinate 
Judge, Motihari, dated the 19th September 
1922. 


Mr. Hareswar Prasad, for the Appellant. 


JUDGMENT.—This is a second ap- 
peal. Itis avery simple matter although it 
is unfortunate that owing to some apparent 
misunderstanding there have already been 
no less than three or four judgments written 
in connection with the matter. The appel- 
lant who was the plaintiff brought a suit 
for a declaration of his raiyati title to a 
certain plot of land and for recovery of 
possession thereof. Now, apparently, when 
the case came before the Munsif in the 
first instance he decided in the plaintiff's 
favour. But on appeal to the Subordinate 
Judge, it would seem that, on the ground 
that the Commissioner who had been 
appointed to ascertain the proper demar- 
cation and site of the property in question 
had not been cross-examined, the Munsif's 
judgment was set aside and that the 
matter was remanded to the Munsif in 
order that the Commissioner might be cross- 
examined, The matter went back to the 


Munsif and the Munsif, after having had . 


the Commissioner cross-examined, on this 
occasion dismissed the plaintiffs case. The 
ground upon which he dismissed the case 
appears, so far as I can see, to have been 
that the Commissioner had made some 
mistakes in the way in which he had set 
about his work, and in consequence, the 
Munsif thought that the plaintiff had 
failed to prove his case; he, apparently, 
not relying upon any evidence other than 
that of the Commissioner, The Munsif 
then sent the matter back to the -Appellate 
Court with his recommendation and the 
Subordinate Judge came to the conclusion 
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that the Munsif’s finding was correct. Again 
so far as I can see, the ground for this 
decision was simply that the Commissioner 
had made a bungle of his investigation. 
Now, this application came up for admis- 
sion in second appeal and on its admis- 
sion it seems to have been pointed out 
that the fact that the Commissioner had 
made a muddle of his enquiry should not 
in any way have prejudiced the plaintiff's 
position in the case. I have no doubt 
that what the Munsif should have done, 
if he found that the Commissioner’s work 
was unsatisfactory, was to have appointed 
another Commissioner who would carry 
out the work more satisfactorily or at any 
rate in a manner intelligible and suitable 
to the Munsif's understanding. In these 
circumstances I think it is clear that this 
appeal must ‘be allowed with costs and 
that the case must again unfortunately go 
back to the Munsif to be re-tried; and, so 
far as I can see, it would be highly de- 
sirable that another Commissioner should 
be appointed to make such observa- 
tions and demarcations as are necessary 
to show whether or not the plaintiff's claim 
is sustainable. The learned Vakil who 
at one time appeared for the respondents 
to this appeal has appeared in Court this 
morning and has informed me that he has 
no instructions with regard to this matter. 
The respondents, therefore, to this appeal 
have not been represented before me, 
Z. K. Appeal allowed. 


MADRAS HIGH COURT. 
Srconp Crvit APPRALS Nos. 1328 To 1338 
oF 1923. 

February 26, 1925. 
` Present :—Mr. Justice Phillips. 
KONDAGUNTA MRUTYANJAIAH 
AND OTHERS—PLAINTIFFS—A PPELLANTS 
versus 
MALLE VENKATAPATHIGADU 


AND ANOTHER—DEFENDANTS—RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 77—Rent— 
Dry and garden lands, irrigation of, with landlord's 
tank water—Compensation, rate at which, payable— 
Cess payable to village servants, inclusion’ of, in | 
patta. 

Under the Madras Estates Land Act, when dry and 
garden lands are irrigated by the raiyat- with tank 
water with the landlord's permission, there is no 
invariable rale that the wet rate is the proper rate to 
fix for such lands. The landlord is entitled to reason- 
able compensatio& for the use of his water. The 
question has to be determined in each case as to the 
reasonable -amount of compensation and the pro- 
per method of fixing the rate chargeable. 
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Venkatachelam Chetty v. Ayyamperuman Tevan, 53 
Ind. Cas. 33; 42 M, 702; 37 M. L. J. 248; (1919) M. W. 
N. 768, referred to., 
A provision for payment of acertain cess, not to 
the landlord but to village servants, should not be 
inserted in a patta tendered to the raiyat. 


Second appeals against a decree of the 
District Court, Nellore, in A. 8. Nos, 74° 
and 80 to 89 of 1921 respectively, preferred 
against those of the Court of the Deputy 
Collector, Gudur Division, in S. 8. Nos. 229, 
231, 232, 234, 235, 236, 238 to 241 and 244 
of 1919. 

Mr. A. Krisknawamt Iyer, for the Appel- 
lants. 

Mr. B. Somayya, fo the Respondents. 


JUDGMENT.—The main point raised 
in these appeals is the rate to be charged 
when dry and garden lands are irrigated 
. with tank water with the landlord’s permis- 

sion. The appellants claimed 24 tooms 

per quarter cawnite, Presumably they mean 

25 looms of paddy but this is not quite clear 

from the patta itself. The Deputy Collector 

found that Rs. 6 per acre was reasonable 
rate and fixed that amount. His finding is 
accepted by the District Judge, and it is 
now contended that this finding cannot be 
_supported. Neither the first nor the lower 

Appellate Court has given definite reasons 

for considering this “reasonable but the 

Deputy Collector who isa Revenue Officer 

must have been aware of the fact that the 

highest wet rate levied by Government in 
the Nellore District is Rs. 6 per acre, and it 
was open to him to act on that knowledge 

and come to the conclusion that he did. 

The tenants made an offer at this rate 

which he accepted. The Judge has merely. 

agreed with him, but I do not see any 
reason for setting aside the finding. It is, 
however, argued that under the law, the 
_ wet rate isthe proper rate to fix for such 
lands, and reliance is placed on a ruling in 
Venkatachelam Chetty v. Ayyamperuman 
Tevan (1) to which Iwas a party. In that 
case it was held that the landlord was 
entitled to reasonable compensation for 
the use of his water, a principle which has 
been acted upon consistently by this Court. 
the circumstances of that particular 
case, it was held that the charge of sarasavi, 
which is the wet rate, was not unreasonable 
in view of the fact that there had been an 
old custom in that zemindari td levy that 
rate; but this is not an autkority for saying 


QB 53 Ind, Oas, 33; 32 M, 702; 37 M. L. J, 248; (919) 
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that the reasonable amount of compensation. 
must be the same in every village, or dis- 
trict, 7. e., wet rate. In the present case, 
both the Courts have found what is the 
reasonable amount of compensation, and 
what was the proper method of fixing the 
rate chargeable. I see no reason to interfere 
with that finding. 

The second ground of. appel relates to 
the charge on garden lands liable to sub- 
mersion. This “ground was not taken in 
the appeal mémorandum, and although 
additional grounds have been filed, no 
valuation of “this claim has been given and 
no stamp duty paid, Sol must decline to 
discuss it. 

The third point: is that the provision for 


_payment to village servants of a certain cess 


should be inserted in the patta. The pay- 


‘ment is not to be made to the landlord but 


to the village servants,and itis a question 
between them and the pattadar. The lower 
Courts were, therefore, right in ordering 
that this clause should be omitted. - The 
appeal is accordingly dismissed with costs. 
Costs will only be payable in Second Appeal. 
No. 1329 to 1332 and 1334, and Vakiľs fee 
for all these appeals together is fixed at 
Rs. 100, 

vV. N, V. 

S. D. 


Appeals dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 2560 ; 
oF 1922. 

April 22, 1925, 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Duval. , 
PRIA NATH CHATTERJEE AND ANOTHER 
—DEFENDANTS—APPELLANTS |" 


< versus as ` 
LAKSHMI NARAYAN BHATTA- 
CHARJYA AND ANOTHER—PLAINTIFFS— 


RESPONDENTS. 

Trust—Estoppel—Trustee, whether can deny valid-' 
ity of trust—Trustee, whether can buy trust property 
whether can buy—Purchase by 
two persons—Shares undefined—Pr esumption as to half. 
share of each—Bona fide purchase by person jointly 
with trustee—Purchase, whether affected in respect of 
half share of bona fide purchaser—Rulings, inter-~ 
pretation of. 

After a trustee has taken possession of properties 
as trustee and dealt with them in the capacity of a 
trustee, he is elopped 1 from disputing the validity of 
the trust. [p. 836, col. 

A trustee for ae cannot purchase. A trustee, 
even if he be not a trustee for sale, can buy only suba 
ject to certain limitations. Ip. 837, col. 1] ` 3 

Manohar Mookerjee v. Peary” Mohan Mookerjee, 54 


a 
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Ind. Cas. 6; 30 C. L. J. 177 and Peary woken ee jee 
v. Monohar Mukerji, 62 Ind. Cas. 76; 48 C. 1 34 Q. 


L. J. 86; 41 M. L. J. 68; 14 L. W. 104; 23 Bom, L. R. 
913; (1921) ° M. W. N. 554; 19 A. L. J. 773; 2 P. L. T. 
725; 26 O. W.N. 133: 30 M. L'E 24: (1922) A. IR. 
(P. O:) 235; 18 I. A. 258 (P. C.), referred to. 

When purchase i is AN through a trustee or in the 
name of a trustee, though for the benefit of a third 


person, it isas bad as the purchase by the trustee e 


imself. {p. 838, col. 2. 

Dhonendra Chunder Mooker} jee v. Muity Lall Mooker- 
jee, 2 I. A. 18; 23 W. R. 6; L4 B. L. R. 276; 3 Sar. P. C. 
J. 408; 3 Suth. P. 0. J. 33 Pp. C.), relied upon. 

A partner of a trustee or any person from whom he 
may'‘directly or indirectly derive benefit by reason of 
the purchase, cannot purchase a trust property from 
the trustee. [p. 839, col. 2.] 

x parte Forder, (1881) W. N. 147 and Farrar v. 
‘Farrar, (1888) 40 Ch. D. 395; 58 L. J. Ch. 185; 60 L. T. 
121; 37 W. R. 196, referred.to. 

If the shares of two purchasers of property are not 
defined, the presumption is that they have one-half 
share each. Lp. 840, col. 2.] 

‘If property is purchased by two persons, one of 
whom owing to some inherent incapacity in him or 
owing to his original relation with the property is 
incapable of acquiring any title to it, the title -of the 
other purchaser is not affected by reason of the in- 
capacity of his co-purchaser. Therefore, if a purchase 
ig made by a bona fide purchaser jointly with a 
trustee, the purchase is invalid and inoperative only 
m respect of half share of the trustee. [p. 838, col. 2; p. 

, CO 

A ruling should be construed on the facts on which 
it is bani [p. 838, col. 1.) 


Appeal against the decree of the Fourth 
Additional District Judge, 24-Perganas, 
‘ dated the 31st May 1922, affirming that 
of the Officiating Subordinate J udge, First 
Court, of that district, dated the 22nd 
December 1919. 

Messrs. Mohendra Nath Roy. and Sarat 
Chandra Mukerjee, for the Appellants. 

Messrs. Gopal Chandra Chakraverti and 
Ram Chandra Majumdar (with him Babus 
Indu Bhusan Mukerjee and Rupendra 
Kumar Mitter), for the Respondents. 

JUDGMENT. 

Suhrawardy,; J.—The facts upon 
which tke present suit was brought by the 
plaintiffs-respondents are these: On the 
18th ‘September 1896 and'lst July 1899 one 
Sashi Bhusan Bhattacharjee husband and 
father of the plaintiffs borrowed certain 
sums on notes of hand from defendants 
Nos. 1 and 2. On the th December 1902 
Sashi Bhusan Bhattacharjee and his co- 
sharers including defendant No, 2 execut- 
èd a deed of trust in favour of two co- 
sharers one of whom was defendant No. 1 
Priya Nath Chatterjee. ` Under the deed the 
trustees took upon themselves the charge 
of all necessary duties for the management 
and protection of the joint estate.*In De- 
cember 1908 Sashi Bhusan died leaving a 
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widow plaintiff No. 2 and two sons plaint- 
iff No. 1 and one: Haladhar. Haladhar 
subsequently died childless leaving his 
mother the 2nd plaintiff as heir. On 
the 3rd April 1904 the defendants Nos. 1 
and 2 sued the two sons of Sashi Bhusan 
on the hand-notes and on the 23rd August 
obtained a decree against them as represent- 
ing the estate of Sashi Bhusan for Rs. 4,348. 
This decree was subsequently executed and 
Sashi Bhusan's share in the property de- 
scribed in the Schedules ka and kha of the. 
plaint were sold in auction and purchased 
by defendants Nos. Land 2 (appellants) for 
Rs. 1,200. On the 3lst March 1905 an ap- 
plication made by plaintiff No. 1 and 
Haladhar under ss. 244 and 311 of the Code 
of 1882 was dismissed. The present suit 
was brought on the 12th September 1918 
by the plaintiffs for setting aside the decree 
and the sale in execution thereof as fraudu- 
lently obtained and for recovery of, or in 
the alternative, for confirmation of posses- 
sion of the property in suit. Both the 
Courts below have agreed in decreeing the 
plaintiff's suit and setting aside the decree 
and the execution sale held on the 18th of 
December 1904, not on the ground that the 
sale was bad under the O. P. C., but on the 
ground that defendant No.1 being a trustee 
was not competent to purchase the pro- 
perty. The learned Additional District 
Judge on appeal found that defendant 
No. 2 never acted as trustee to the pro- 
perties in question. But relying on acer- 
tain decision of their Lordships of the 
Privy Council the learned Judge held that 
the entire sale was bad and ought tobe set 
aside. 

The defendants Nos. land 2 have appeal- 
ed and on their behalf several points have 
been taken. It is first contended that the 
trust deed of 1902 did not create such a 
valid trust as to constitute defendant No, 1 
atrustee in law and make the purchase 
by him invalid. This point was not taken 
in any of the Courts below and we do not 
think that we should allow the appellants 
to raise it for the first time in this Court. 
It isa violation of the fundamental principle 
of estoppel and equity to allow the trustee 
to raise it after he has taken possession of 
the properties as trustee and dealt with 
them in the capacity of a trustee. 

The next point taken is that the purchase 
by defendant No. 1 is not necessarily illegal 
as he was charged with the management of 
the properties only and was nota trustee 
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for sale. The law en this point is ierd 
open to controversy due to the decisions 
of the English Courts and of the Privy 
Council. In the case of Manohar Mookerjee 
v. Peary Mohan Mookerjee (2), it is observed: 
“It is equally well-settled that a trustee 
for other purposes than for sale cannot pur- 
chase the property where the purchase 
would conflict with his duty respecting it, 
or his position in regard toit; but in this 
class of cases there is no absolute rule 
against his purchasing the trust property 
from his cestui que trust, although Courts 
of Equity always regard such transactions 
with the utmost jealousy and,’ will not 
hesitate to set them aside if their fairness 
is not conclusively established”. This case 
of Peary Mohan’ Mukerjee v. Manohar 
Mookerje (2) was taken to the Privy Council 
and their Lordships in affirming the judg- 
ment of this Court remarked thus: “A 
trustee for sale cannot purchase; he cannot 
purchase because the same person cannot be 
both vendor and purchaser, and he who acts 
for another cannot also act" for himself. 
But even if he be not a trustee for sale, if 
in any capacity he is trustee of the estate, 
although his incapacity to buy is not 
absolute and is subject to different limita- 
tions it is equally ‘well-settled’. In the 
present case the finding of fact of the 
Courts below is that the property was pur- 
chased at a wholly inadequate price. In 
consideration of the fiduciary relation 
existing between the parties and of the fact 
that the properties were sold at such an in- 
adequate price and the other circumstances 
I think that the decision of the Courts 
below with regard to the purchase by the 
defendant No. 1 is correct and must be 
upheld. 


It is argued in the third place that assum- 


ing that the sale of the trust property was 
bad it did not affect property No. 4 of the 
plaint inasmuch as it was not included in 
the trust properties and covered by the 
trust deed of 1904. The learned Judge 
has found that property No. 4 deseribed in 
schedule kha was taken possession of by 
defendant No. las a trust property who 
dealt with it and managed it as such 
and had complete control over it for that 


(1) 54 Ind. Cas. 6; 300. L. 3.177 

(2) 62 Ind. Cas. 76; 48 C. 1019; 34 C. L.J. 88; 41 
M. L. J. 68; 14 L. W. 104; 93 Bom. L R. 913; (1921) M. 
W. N. 554; 19 A. a 773; 2 P. L. T.1725; 26 0. W. 
N. 133; 30 M P | 24; (1922) A.L R R. (P. C.) 235; 48 
I. A. 258 (P, À 
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purpose. Po this finding the defendant 
must be taken to be a trustee appointed 
by consent or conduct of the party or as 
a trustee de sontort. In any view his 
*posgession with regard to this property was 
not in any way different from that in res- 
pect of the other property. 

It is next argued that if the sale is to be- 
set aside and the properties restored to the 
plaintiffs such restoration niust take place 
on terms on equitable grounds, namely, that 
the plaintiffs should be held bound to pay 
the defendants the full amount of the 
decree, now that the defendant's claim 
under the decree has been extinguished 
by lapse of time. On this point also the 
appellants should not succeed. It was not 
a transaction between parties one of whom 
was an honest party as a bona fide trans- 
feree for value without notice. The de- 
fendant No. 1 while holding the position 
of a trustee brought the property to sale 
and purchased it at an inadequate price. 
On these facts no equity can arise in 
favour of the defendant No.1 and the 
principle that one who seeks equity must 
do equity does not apply. The Courts 
below have, however, decreed that the 
plaintiffs will pay to the defendants the 
amount for which the property was sold 
before they can recover possession of it. 

The last question raised'by the appellants 
requires more detailed consideration. It 
is maintained on behalfof defendant No, 2 
that though the purchase of defendant 
No. 1 was bad in law the purchase by de- 
fendant No. 2 who was a joint decree- 
holder with defendant’ No. 1 should not 
be held illegal by the defect in’ the pur- 
chase by.the other defendant and should 
not be set aside. The Courts below have 
taken the view that the entire sale ought 
to be set aside. The learned’ Judge on 
appeal observes as follows:—‘‘The trustee 
whether he be a trustee for sale or for 
other purposes cannot purchase the trust 
property; and the purchase’ by him jointly 
with another person unconnected with the 
trust is liable to be set aside at the in- 
stance of the, cestui que trusi.“ For his 
reasening he relied on the decision of the 
Judicial Coinmittcein the case of Dhonendra 
Chunder Moolerjee v. Muity Lal Mookerjee 
(3). If „their Lordships of the Judicial 
Committee have laid down the law in that 
case as formulated by the learned Judge, 

(3) 21. A. 18; 23 W. R. 6; l4 B. L. R. 276; 3 Sar, Pe 
G, J. 408; 3 Suth, P, Q J. 53 (P. O), 
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his decision “should. be upheld. But on 
a cloge examination of the case it would 
appear that their Lordships did not in; 
tend: to lay “down any such broad’ pro- 
position, It, is hardly necessary to remarke 
that a ruling should be construed on “the 
facts, on which it is founded. In the case 
of Dhonendra Chandra Mookerjee v. Muity 
Lal Mookerjee (3), the facts were that one 
Sambhoo Chandra Mookerjee died leaving 
five sons asexecutors and residuary legatees. 
After his death a posthumous son was 
born of the name of ,Sreeman Chunder. 
One of the sons of Sambhoo Chunder, 
namely, Harish Chunder subsequently 
died leaving a Will under which he ap- 
pointed his eldest brother Juggat Chunder 
and second brother Mohesh Chunder as 
his executors. Juggat did not join in 
obtaining Probate and subsequently re- 
nounced executorship and Mohesh remain- 
ed the sole executor under Harish Chunder's 
Will, Juggat, the eldest son, as executor 
of his father’s estate, brought a suit and 
obtained a decree against his father’s 
brother for a sum of Rs. 1,70,000. Thereafter 
Mohesh as executor of Harish’s estate sold 
to’: Juggat Chunder the one-sixth interest 
of Harish in the decretal amount for a 
sum of Rs. 5,000. The purchase was made 
in the name of Juggat but for the benefit 
of Juggat himself and Sreeman Chunder. 
On these facts their Lordships held that 
the purchase by Juggat, as he was a 
trustee of Sambhu’s estate to which one- 
sixth share of Harish belonged, was illegal 
and should be set aside.. But it was argu- 
ed before their Lordships that as Sreeman 
Chunder was only a party to the purchase 
through Juggat* the purchase by, him was 
not affected by any defect in Juggat’s 
title. In dealing with this question their 
Lordships made the following observations: 
“But if Juggat Chunder, holding th 
decree in a fiduciary position, could not 
purchase it for himself, could Sreeman 
Ghunder employ Juggat Chunder, who 
held the decree in a fiduciary position, to 
purchase that decree for the benefit of him- 
self and Sreeman Chunder jointly? It 
appears to their Lordships that the same 
objection would apply to Juggat Chunder's 
purchasing for himself and Sreeman jointly 
as there would be to his purchasing for 
himself alone. One of the reasons’ for set- 
ting aside transactions such as this is, that 
. the purchaser is presumed from his posi- 
tion to have better means than the vendor 
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has of ascertaining the value of the pro- 
perty purchased, Well, then, if a person 
knowing that another holds a fiduciary 
position, and has a better knowledge of the 
value than the vendor, employs that person 
to purchase for himand the trustee pur- 
chases secretly in his own name for the 
benefit of that other, it appears to their 
Lordships thatthe sale is equally invalid 
against the person for whose benefit it is 
purchased by the trustee as it would be 
against the trustee himself; therefore, it was 
not necessary in this suit to file a bill to set 
aside the sale merely as to half the estate as 
against Juggat Chunder, and to allow it to 
stand as to the other half for the benefit of 
Sreeman Ghunder,” The ground upon which 
this pronouncement was made is that when 
purchase is made through a trustee or in the 
name of a trustee, though for the benefit 
of a third person, itis as bad as the pur- 
chase by the trustee himself, because the 
rule oflaw which makes the purchase by 
the trustee for himself bad applies with 
equal force to the purchase made by him 
for the benefit ofanother, as in both the 
cases the trustee takes advantage of his 
special knowledge and connection with the 
property. Upon this decision is based the 
statement of law laid down in Lewin's Law 
of Trusts (12th Edition, page 571): “Asa 
trustee cannot buy on his own account, it 
follows that he cannot be permitted to 
buy as agent for a third person: the Court 
can with as little effect examine how far 
the trustee has made an undue use of 
information acquired by him in the course 
of his duty ia one case as in the other”. 
Dhonendra Chunder Mookerjee's case (3), 
therefore is an authority for the proposition 
that if a trust property is purchased by the 
‘trustee as agent or benamidar of a third 
person such a purchase cannot be upheld. 
Tt does not follow that where purchase is 
made by a bona fide purchaser jointly with 
the trustee, the entire transaction should 
be set aside on the ground that a part of 
it is invalid. The learned Advocate for the 
respondent has relied upon this case and 
several other cases to which reference will 
shortly be made for the broad proposition 
that where a purchase is made by a trustee 
jointly with another person the whole 
transaction showld beset aside. He has reli- 
edin support of his contention also uponthe 
case of MacPherson v. Watt (4), A cursory 


(4) asia) 3A, 0. 254, 


[80 I. O. 1925} PRIA NATH OHATTERIEE V, LAKSHMI NARAYAN BHATTAOHARJYA, 


glance at the judgment of that case may 
appear to lend some support to the con- 
tention of the respondent. But a close ex- 
amination will show that it did not lay 
down any such proposition. There were 
four houses belonging to two ladies. To a 
Solicitor of the name of Mr. John Watt the 
ladies through their brother expressed their 
desire to sell the houses. The Solicitor 
advised them not to advertise the houses 
in question for sale promising that he would 
obtain a purchaser. 
John Watt presented his brother Dr. Watt 
as a purchaser for a certain price. The 
purchase was found to have been nominal- 
ly made by Dr. Watt but was really made 
by John Watt himself. The House of Lords 
held that the purchase was bad and could 
not be enforced. It was argued at the bar 
that there was an arrangement between 
John Watt and his brother that of the four 
houses two would goto John Watt and two 
would remain the property of Dr. Watt. It 
was, therefore, urged thatso far as the two 


houses which were to remain the property of, 


Dr. Watt were concerned, the sale should be 
maintained. Lord Cairns, L. C., in advising 
the House referred to the proposal made 
to Dr. Watt by his brother in these words: 
“There are four houses to be sold, if you will 
buy two I will buy the other two, and we will 


get them at such and sucha price, so much 


for your two, and so much for my two.” Then 
the Lord Chancellor proceeds to observe: 
“It seems to me that in principle the case 
is exactly the same, neither better nor worse 
than it would have been, if, in place of Dr. 
Watt being beneficially interested in two 
of the houses, he had not been interested in 
any one of them and the person really 
interested in the whole had been John 
Watt. The only further observation I have 
to make is, thateven as to the two houses 
in which Dr. Watt is interested, it seems 
to me impossible that the sale can he 
supported, for the sale as between the 
vendor and purchaser was one complete 
and entire sale, and even if you were to 
separate it into two parts, and to look at 
it asa sale, first of two houses to John Watt 
and then of two to Dr. Watt, the principle 
upon which, as between John Watt and 
his brother, the price was arrived at was 
this, that John Watt should have his two 
houses at one-half of the total price, and 
every mischief, therefore, which would exist, 
and which would render it impossible that 
an agent ora person in John Watt's posi- 
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tion, should purchase for his own benefit, 
would apply to the mode in which the 
price was fixed for the houses of which Drs. 
Watt was the purchaser”. What his Lord- 
ship meant to say is that there was a 
secret understanding between two persons 
thus to divide the property amongst them- 
selves, and the advantage takén by the 
trustee of his special knowledge or connec- . 
tion with the trust property was not only 
for the benefit of the trustee but also for 
the benefit of the other person. If, there- 
fore, the purchase is made by the trustee 
for himself and for another person in the 
name of the other the sale is not enforcible 
on the principle that the rule of law which 
declares a purchase by the trustee to be 
bad applies with equal, if not greater, force 
to such a case. 

Reference in this connection has also 
Been made to the caseof Ex parte Forder 
(5). That case has no bearing on the 
present question and only re-iterates the 
principle that the purchase made by a 
trustee for himself and another in whom he 
is interested isas bad as if it was made for 
himself. There the purchase was made in 
the name of the trustee’s son who was a 
minor and a nephew of the trustee’s partner 
in business. On these facts the Court held 
that the case fell within the principle of the 
cases which have decided that an assignee 
in bankruptey cannot sell the bankrupt’s 
estate to his partner in business or his 
Solicitor. The sale would, therefore, be 
void as contrary to the principle of the law 
even independently of the fact that one of 
the purchasers was a minor and legally 
incapable ofentering into acontract. From 
this case Lewin on his book on Trusts 
draws theefollowing proposition: “That a 
partner ofa trustee or any person from whom 
he may directly or indirectly derive benefit 
by reason of the purchase cannot purchase 
a trust property from the trustee”. In the 
case of Farrar v. Farrar (6), property was 
sold by the mortgagee to a corporation of 
which he was a member. It was argued 
by the plaintiff that the sale was invalid as 
it wasa sale by a mortgagee to himself 
under the guise of a limited Company. 
Lindley, L. J., in examining this argument 
observed thus: “A sale by a person toa 
corporation of which he is a member is 
not, either in form or in substance, a sale by 

(5) (1881) W. N. 117. 

(6) (1889) 40 Ch. D. 395; 58 L.J. Ch. 185; 69 L. T. 
121; 37 W. R. 196, 
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a person to himself. 
for saying so. 
to ignore the principle which lies at the 
root of the legal idea of a corporate body, 
and that idea is that the corporate body, 
is distinct from the persons composing it: 
A sale by a member of a corporation to 
the corpor@tion itselfis in every sense a sale 
. valid in equity as well as at law. There is 
no authority for saying that such a sale is 
not warranted by an ordinary power.of 
gale, and, in our opinion, such a saleis 


There is no authority 


warranted by such a power and does not. 


fall within the rule to which we have at 
present referred. But although this is true, 
it isobvious that asale by a person to an 


incorporated Company of which he is a. 


member may be invalid on various grounds, 
although it may not bereached by the rule 
which prevents a man from selling to 
himself or to a trustee for himself. Such 
a sale may, for example, be fraudulent and 
at an undervalue or it may be made under 
circumstances which throwupon the pur- 


chasing Company the burden of proving the . 


validity of the transaction, and the Company 
may not beable to prove it. Fraud in the 
present case is not now alleged; it was 
alleged in the Court below, and was then 
clearly disproved. But for reasons which 
will appear presently, the circumstances 
attending the sale were such as, in our 
opinion, throw upon the Company the burden 
of sustaining the transaction”. This 
decision, in my opinion, lends some support 
to the appellant’s contention that the 
purchase from the trustee by another person 
does not necessarily invalidate the transac- 
tion, but there may be circumstances which 
will throw burden upon such other person 
to prove that he was a bona fide purchaser 
for value and it may be difficult for a Court 
of Equity to sustain the transaction. 

No case has been cited which may have 
direct bearing upon the facts before us. 
In this case the debt was contracted before 
the trust was created. To recover that 
debt a suit was brought and a decree was 
regularly obtained. The property was 
brought to sale inexecution of that decree 
and purchased by the defendant No. 2. 
With regard to the character of this 
purchase both the Courts agree in finding 
that the decree and the sale were not 
vitiated by fraud and were regular in all 
respects. That being so, the purchase by 
defendant No. 2 can only be set asideif 
it can be established in law that a purchase 
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jointly with the trustee ab an auction it 
execution of a decree is’ bad in law. Iti 
not acase in which the trustee was the 
seller. It is acase in which the property 
was sold through the intervention of the 
Court in public auction, although the 
trustee was one of the parties to the execu- 
tion. So far as defendant No. 2 is con- 
cerned he is not affected by the infirmity 
in the title of his co-purchaser. He had a 
decree in his favour which he was entitled 
to execute, His, co-decree-holder’ joined 
with him in executing the decree. There 
was no duty cast upon him either in law or 
in equity to see that the co-judgment- 
creditor did not purchase the property. If 
the property is purchased by two persons 
one of whom owing to: some inherent 
incapacity in him or owing: to: his‘ original 
relation with the property is incapable 
of acquiring any title to it there is no 
reason why the titleʻof the other purchaser 
should be affected by reason of the in- 
capacity of the co-purchaser. 

It is also argued in this connection 
that the’ sale should not be partially 
set aside but if it is seta side 
so far asdefendant No. 1 is concerned, 
the entire sale ought to stand cancelled. 
This argument, I suppose, is based: on the 
use of the words setting aside in connection 
with this case. The:Courts below have also 
loosely used the: same expression and they 
held that the purchase by defendant is 
liable to be set aside. The expression ‘set 
aside’ in this connection is not to be under- 
stood in the sense in which it is used in 
O. XXI, C. P. C. The effect of the decision 
so far as the defendant No. 1 is concerned 
is that the sale of the property to‘ him is 
inoperative, ineffectual and unenforcible 
against the plaintiffs to the extent of his 
share. As the shares of the purchaser in 
respect of the property purchased are not 
defined it may be presumed that they have 
one-half share each. The sale so far as 
the half share of defendant No. 1 is con- 
cerned must, therefore, be held to be 
inoperative against the plaintiffs and: the 
purchase by defendant No. 2 should-prevail: 

In the above view the. appeal should be 
allowed in part, the decree of the Court’ 
below be set aside sofar as it affects 
the interest of defendant No. 2 to the eight- 
annas of the properties in suit. The suit 
of the plaintiff as against defendant No. 2 
to the extent ofeight-annas of the properties 
in suit will stand dismissed, The decree 


(90 T. ©. 1925] 


of the- lower Appellate Court. will be 
varied in the manner following: The 
plaintifis will pay to defendant No. 1 
Rs. 600 and the plaintiffs should recover 
possession of a half share of the properties, 
in suit jointly with defendant No. 2. The 
defendant No. 1 will pay half of the costs 
of the suit in all: the Courts to the plaintiffs 
and defendant No. 2-will recover half 
costs from the: plaintiffs in all the Courts. 

Duval, J.—The two chief points in 
this appeal appear to' me to be these: (1) 
whether defendant No. Is purchase will 
stand and (2) whether defendant No. 2’s’ 
- purchase will stand. Now, the finding 
of. fact is that defendants“ Nos. 1 and 2 
jointly lent money to the predecessor 
of the plaintiffs, obtained a decree after his 
death and purchased the property for the 
sum of Rs. 1,200, admittedly a most in- 
adequate price for the property purchased. 
Another finding’is that undoubtedly at the 
time of his purchase defendant No. L was: 
the trustee of the estate, and that defendant 
No. 2 was: not the trustee’ at all. It is also 
found; as a:matter of fact, that there was no 
irregularity in obtaining the decree or in 
the conduct: of the sale so as to justify the 
sale: being'set-aside on ordinary grounds. 
The question then arises whether in view 
of the fiduciary relations existing between: 
plaintiffs and’defendant No.1 the sale be’ 
declared void as regards him. As to that, 
the law appears: to me to bs perfectly 
clear, The trustee is not absolutely debar- 
red from buying his cestui que trust pro- 
perty but the Court will look on such sale 
with the greatest suspicion and if there is 
the slightest doubt about its genuineness, 
it will set it aside. The finding of fact. 
here is: that the property was sold at a 
grossly inadequate price. That to my mind 
is sufficient to make the purchase of defend- 
ant No. l1 a nullity. As to defendant No. 2, 
he was not a trustee. In fact he was co- 
cestui que trust with the plaintiffs and 
there isnothing to show that he used defend- 
ant No. | who was the’ trustee, for the 
purpose of purchasing the proporty. A 
large mumber of cases have been: cited 
before us: but they do not cover the present 
ease: In ‘the present case the defend- 
ant:No. 2 is a perfectly independent person 
though he undoubtedly joiged: with defend- 
ant No. Linthe purchases at auction; he 
was, however, neither an assignee‘ nor a 
benamdar of defendant No. L andhe pur- 
chased.as an ordinary member of-the-public 
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in the ordinary course of business. In 
this view I do not see -how the sale so far 
as he was concerned can in the circumstan- 
ces of this case be set aside. None of the 
cases cited goes so far as to say that merely 
because the purchase is joint therefore it 
should be set aside in so far ag a purchaser 
such as he isfound to be is concerned. In 
this view I agree with the judgment just 
delivered by my learned brother. 

$, D, Appeal allowed in part. 





PATNA HIGH COURT. 
Srconp Civin APPRAL No. 1329 oF 1922, 
June 11, 1925. . 
Present:—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice . 
Macpherson. 
Shaikh MUSI KAZIM AND OTHERS 
—DEFENDANTS—ÅPPELLANTS 


f _ versus 
Shaikh HAJI MUTASADDI AND OTHERS 
—PLAINTIPFS AND Shaikh MUZAFFAR 
MEDHI anv: OTHERS—DEFENDANTS 
—RESPONDENTS. 

Evidence Act (I of 1872), s. 92—Registered deed— 
Evidence that property comprised in deed is different 
from that mentioned in deed, whether admissible. 

Whare a mortgage is effected by means of a’ régis- 
tered deed the parties are precluded by'the provisions 
of s. 92 of the Evidence Act from giving evidence that 
the property comprised in the deed is different from 
that which on'the face of the deed appears to have 
been mortgaged. [p. 842, col. 2:] > 

Second appeal from a decision of the’ 
Additional Subordinate Judge, Saran, dated 
the 18th August 1922, reversing’ that of 


“the Munsif, Siwan, dated the 19th August 


1921: 

Messrs. L. N. Singh and R. N. Prasad’ 
for the Appellants. ` 

Messrs. A. B. Mukherji and'B. B. Mukharji 
for the Respondents: i 

JUDGMENT. 

Miller; C.-d.—In the year 1866 Shaikh 

Farukh Hussain executed a deed of gift 


‘of Mauza: Hassanpurwa in favour ‘of his: 


four sons Shaikh Azhar Hussain; Shaikh: 
Mazhar Hussain, Shaikh Athar Hussain and 
Shaikh Asgar Hussain. There were at that 
time certain charges upon the property 
under two zarpeshgis and a simple mort: 
gage: bond executed by the donor. In 1870 
the two elder. brothers Azhar and Masha 
discharged the existing’ mortgages and 
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granted a fresh mortgage to the successors 
of the original mortgagees to cover the same 
debt and afurther sum of Rs. 932 which 
was advanced to discharge another debt 
for costs in a suit which has been brought 
against their father the original donor. It 
is quite clear from the mortgage executed 
in 1870 that fithough the original mort- 
gages which. extended to an §8-annas share 
in the whole property were discharged the 
new mortgage was charged upon the 8- 
annas shareof the two elder brothers only 
each of whom held a 4-annas share in 
the property and that the 8-annas share of 
the two younger brothers who were then 
minors was expressly excluded from the 
operation of the new mortgage. What 
rights the two elder brothers might have 
had against the two younger brothers to be 
re-imbursed for their share of the mortgage 
debt discharged by the transaction of 1870 
it is unnecessary inthis suitto consider. It 
appears that the interestof Shaikh Mazhar 
Hussain the second brother was sold in the 
year 1906 and purchased hy one Saiyid 
Mazhar and from him the plaintiffs in the 
present suit purchased by two different 
kabalas in 1913 and 1916 the whole of that 
4-annas share. The present suit is brought 
by the plaintiffs against the representatives 
of the other three brothers and the mort- 
gagees, the zarpeshgidars, claiming a de- 
claration that 2-annas out of the 4-annas 
share purchased by the plaintiffs which as 
I have said originally belonged to Shaikh 
Mazhar is free from the zarpeshgi incumbr- 
ance and that a 2-annas share of the in- 
terest held originally by the two younger 
brothers Athar and Asgaris charged with 
the zarpeshgi incumbrance. In other words 
the plaintiffs contend that a 2-annas share 
in the interests of each of the four brothers 
is subject to the mortgage and a 2-annas 
interest only in each of those shares, AsI 
have already stated there is not the slight- 
est doubt that the only property which was 
hypothecated by the mortgage of 1870 was 
the shares of the two elder brothers includ- 
ing the share purchased by the plaintiffs 
and, therefore, it is at first sight very difficult 
to see why the plaintiffs should be entitled 
to the relief which they claimed in this 
suit. 

The revisional Record .of Rights finally 
published in 1919 shows that it is the shares 
of the two elder brothers only that are sub- 
ject to the incumbrance and that the shares 
ofthe two younger brothers now in, the 
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hands of their descendants or transferees 
are free from incumbrance. The same thing 
appears in Register D in the Collectorate 
rolls. It was contended, however on behalf of 
the plaitiffs that the Record of Rights final- 
ly published in the year 1898 did show that 
the mortgagees were in actual possession of 
a 2-annas share of each of the four brothers 
or those who then represented them 
and, therefore, that it must be taken that at 
some time or other there had been a mutual 
arrangement between all the parties whereby 
the interest of the zarpeshgidars was taken 
as being an interest in a 2-annas share of 
each of the four brothers and not an interest - 
in the 4-annas share of each of the two 
elder brothers. That entry in the Record 
of Rights is suppcrted hy certain other evi- 
dence which was relied upon by the learn- 
ed ‘Subordinate Judge such as a road, cess, 
return and certain rent decrees obtained 
by the zarpeshgidars. There was also some 
evidence to show that in recent years at all 
events the zarpeshigdars had paid the re- 
venue in respect to a 2-annas share in the 
shares of the two younger brothers. Al- 
though there was a great deal of evidence ` 
the other way to show that no such arrange- 
ment had ever been come to or acted upon 
the learned Subordinate Judge accepted 
this evidence as proving that some private 
arrangement between the parties had been 
arrived at at some date or other which was 
left undetermined whereby the interest 
claimed by the zarpeshgidars under the 
mortgage was treated as an interest in other 
property than that which was actually mort- 
gaged. He, therefore, passed a decree in 
favour of the plaintiffs granting the declara- 
tion which they asked. 

In my opinion he was not entitled upon _ 
the facts inthis case to do so. Nor wasis 
permissible, in my opinion, for the plaint- 
iffs to adduce any evidence which would 
goto show that there had been a variation 
of the terms of the written mortgage. I 
think that under s. 92 of the Evidence Act 
they were precluded even from giving 
avidence which would have the effect of 
showing that there had been a variation in 
the terms of a written agreement. The 
agreement was one which was required to 
be reduced to writing and registered. It was 
one which was ip fact reduced to writing 
and registered and, therefore, even under 
the provisoNo. 4 tos. 92 no evidence would 
be admissible to show any modification in. 
the original agreement, The case of Haridas 
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Ranchordas v. Mercantile Bank of India (1) 
was relied upon by the plaintiffs in support 
of their contention. That, however, was a 
case in which the agreement sought to be 
` modified was one which was not required 
by law to be in writing and which had’ 
certainly not been registered. Therefore 
under proviso No. 4 tos. 92 the evidence 
in that case was properly admitted. It fol- 
lows, therefore, in my opinion, that the 
learned Subordinate Judge was wrong in 
granting the plaintiffs the declaration asked 
for in this caseand his decision must be 
set aside and that of the learned Munsif 
restored. 

I merely wish to say that as I have 
already intimated this suit is not concerned 
with what may be the rights of the plaint- 
tiffs against the shares of the two younger 
brothers or agains the persons who now 
represent them. : 

That is a matter which, if any action is 
still perrhissible, must be the subject of 
another proceeding. It is certainly not 
possible in the present case upon the 
evidence before us to decide what the 

` rights may be between the plaintiffs in this 

case who represent one of the elder bro- 

thers and those who now represent the 

younger brothers. l 
The appellants are entitled to their 

costs here‘and in the Court below. 
Macpherson, J.—I agree. 

~ 2. K, Decree set aside. 


(1) 55 Ind. Cas. 522; 44 B. 474; 38 M. L. J. 387; 18 


A.L. J. 359; (1990) M. W. N. 312; 22 Bom. L. R. 545; 2 
U. P. L. R. (P. 0) 78; 12 L. W. 356; 471. A. 17; 27 M. 
L. T. 255 (P.O). . 
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MADRAS HIGH COURT. 
“CIL Revision Petition No. 604 or 1923. 
March 28, 1924. 

Present:—Mr. Justice Odgers. . 
PRATHIPATI SURYANARYANA 
: —PLAINTIFF—PETITIONER 
versus 
PRATHIPATI SESHAYYA AND oTHERS— 
DEFEN DANTS—RHSPONDENTS. 

Court Fees Act (VII of 1870}, Sch. II, Art. 17 (b)— 
Hindu joint family—Division in status—Partition by 
metes and bounds, suit for—Relief, whether can be 
valued—Court-fee payable. 

The correct method of regarding the relief claimed 

n a suit for partition by metes and bounds by one 
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member ofa Hindu joint family which has already 
become divided in status against the other members 
is that itis merely a prayer to change the form of 
enjoyment’and can only be valued by deducting from 
the value of the plaintiff's share as ascertained in the 
partition the value of his beneficial enjoyment as 
co-parcener before partition. In such a case it is 
iipossible to estimate the money value of the suit 
and the suit is governed by Art. 17 (b) of Sch. TI to the 
Court Fees Act. |p. 844, col. 1.] 4 

Kirty Churn Mitter v. cAlunath Nath Deb, 8 C. 757; 11 
C. L. R. 95; 4 Ind. Dee. (x. s.) 488, and Rangiah Chetty. 
v. Subramania Chetty, 8 Ind. Cas, 512; 21 M. L. J. 2]; 
(1910) M. W. N. 755; 9 M. L. T. 3, relied on. 

Petition, under s.115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the Additional District 
Munsif, Guntur, dated the 23rd July 1923, 
in O.S. No. 205 of 1923. 

Mr. B. Somayya, for the Petitioner. 


ORDER.—This is a revision petition 
presented against the decision of the Ad- 
ditional District Munsif of Guntur in 
which he held that the plaintiff's suit had 
not been properly valued. He held that 
ad valorem Court-fee on the value of the 
property claimed must be paid. 

Now the value of the suitisto be ascer- 
tained from the plaint and the plaint sets 
out that the suitis one for partition. It is 
brought by theplaintiff the younger brother 
of the lst defendant. The 3rd defendant 
is the undivided son of the Ist and the 4th 
and 5th defendants, the sons of the 2nd de- 
fendant. According to the plaint, in the 
year 1912 it was arranged that a division 
should take place and certain vessels and 
working utensils were divided out into three 
equal shares. The lst defendant had been 
the manager of the jointfamily and he was 
apparently unwilling todivide the rest of 


“the property moveables and immoveables. 


The plaintiff has admittedly collected and 
applied to his own use certain rents from 
the family land, and it is alleged that the 
Ist defendant has done the same. thing 
with regard to granting cowles of other 
portions of the family land which the 
plaintiff says the lst defendant is liable to 
account for. The said lands are in the 
management of the lst defendant and in the 
constructive possession of this plaintiff. 
Thelearned Additional District Munsif says 
that 

“Having regard to the claim for rendi- 
tion ofaccounts and for the recovery of 
past profits, it cannot be said that the 
plaintiff is in joint possession and enjoy- 
ment of the suit properties.” 

This Iam unable to follow. The allega- 
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tion is clearly that the lands and some of 
the moveables have remained undivided 
and that the plaintiff, with regard to the 
land that has been leased by the lst de- 
fendant, is in constructive possession there- 
of, which can only mean tomy mind that 
he isin possession as a tenant-in-common 
the division in status of the joint family 
having, as stated, taken place in 1912. 

Under the state of things the question 
is, . under which provision of the Court 
Fees Act the matter falls? Inthe Full Bench 
case reported as Rangiah Chetty v. Subra- 
mania Chetty (1), a suit for partition by a 
member of a joint Hiadu family—it was held 
by White, C. J., and Krishnaswami Aiyar, 
J., the majority of the Court thatthe suit 
was governed bys. 7,cl.4(b). Now parti- 
tion having taken place, the question is 
whether the matter isnot governed by the 
present Art. 17 (b) in Seh. H which 
would entail a Court-fee of Rs. 15. As 
statedfby Krishnaswami Aiyar, J., the ques- 
tion “is really the value of the convenience 
of changing the form of the enjoyment of 
the plaintiffs share............... It is not 
possible to estimate this difference in value 
or this convenience’ in the form of the 
enjoyment at a money value.” True he was 
there speaking of joint possession, but I do 
not think that thataffects the applicability of 


those remarks to the present case. Ayling,. 


J., who dissented from the majority of the 
Tull Bench in that he held that the matter 
fell under Art. 17 (b) as amended also con- 
curred in the opinion expressed in Kirly 
Churn Mitter v. Aunath Nath Deb (2) that 
the correct method of regarding the relief 
claimed in suits for partition was that it 
was merely a prayer tochange the form 
of enjoyment and could only be valued 
by deducting from the value of his share 
as ascertained in the partition the value of 
his beneficial enjoyment as co-parcener be- 
fore partition. That learned Judge also 
was of opinion that in such a case it was 
impossible to estimate the money value of 
the suit. Ihavenot had the advantage 
ofan argument on the other side but Mr. 
Somayya has put before me the facts fully 
and clearly so far as I am able to under- 
stand andlam ofopinion that the deci- 
sion of the- learned Additional District 


Munsif is wrong. I think on the authority - 


of the Full Bench case above quoted, the 


(1) 8 Ind. Cas, 512; 21 M. L. J. 21; (1910) M. W. N 


5: OM: L. T. 3. 6 
5 96, 157 L1 C. L, R. 95; 4 Ind, Deo, (x, 5. 488 
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proper valuation will be that which seems 
to have occurred to the learned District 
Munsif in one place in the course of his 
judgment, namely, Rs. 15. a 
< The. civil revision -petition will be ac- >` 
cordingly allowed. The Court-fee will be 
paid within ten days after the records are 
received in the lower Court. 

V.N. V. Petition allowed. 

ZK 


CALCUTTA HIGH COURT. 
LETTERS Parent APPEAL No. 37 oF 1923. 
March 26, 1925. 

Present :—Justice Sir Ewart Greaves, 
Kr., and Mr. Justice Cuming. 
SUDHANYA KUMAR DAS anp orHERs— 
— PLAINTIFFS— APPELLANTS 
TETSUS 
Shaik ISMAIL AND OTHERS—DEFENDANTS 

l — RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 26, 183— 
Occupancy right acquired by under-raiyat, whether 
heritable—Custom, proof of. 

The right of occupancy acquired by an under-raiyat 
isaright acquired by custom or usage and ‘not by 
Statute, and-before such right can be said to be 
heritable it must be proved by evidence that by 
custom or usage heritability is an incident of such 
right. The question is one of fact and not of law. 
Lp. 845, cols. 1 & 2.] f 

Per Cuming, J.—Ordinarily the interest of an 
under-raiyat holding on an annual holding is not | 
heritable. All that his heirs get is the right to re- 
main on the holding until the end of the agricultural 
year. If he holds under a lease his heirs are entitled 
to succeed him in the tenancy and can be ejected 
without notice at the expiry of the lease. [p. 846, col. 
W 


It is inaccurate to speak of an occupancy holding. ` 
The right of occupancy is a right peculiar toa pait - 
ticular person not to a particular parcel of land or 
Lue and is a personal right. [p. 846, col. 2; p. 847, 
col, 1. k 

Whatever may be the origin of a right of occupancy, 
heritability of such a right is a creature of the Statute - 
created by s. 26 of the Bengal Tenancy Act, and 
outside the Statute there is no heritability of sucha 
right. To determine if the occupancy right of an 
under-raiyat is heritable the Court must look to the 
Act itself. Such a right has been deliberately ex- 
cluded from the*operation of s. 26, but it is open to 
the under-raiyat to pore that by custom‘or usage 
the right is heritable. [p. 847, cols. 1 & 2.] 


Letters Patent Appeal against the decree 
of Mr. Justice B. B. Ghose, in S. A. No. 
2866 of 1920, dated the llth April 1923, 


($02. C. 1925), 
reversing.a judgment and decree, dated 
the 17th September 1920, of the First Sub- 
ordinate Judge, Faridpur, confirming those 
of the Munsif, First Court, Bhanga, 
dated the 6th April 1920. ` 

Babu Satindra Nath Roy Chowdhury, oe 
the Appellants. 

Babu Surendra Nath Das Gupta, II, for 
the Respondents. 


JUDGMENT. 


Greaves, J.—This is an appeal under 

s. 15 of the Letters Patent from a decision 

of Mr. Justice Bipin Behary Ghose, dated 
the 11th April 1922 

The question which arises for our deci- 

sion is whether the learned Judge was right 

-in holding that aright of occupancy acquir- 

ed by an under-raiyat by custom descends 

to his heirs. 

' The point so faras I can ascertain has 
never been decided. 

By s. 26 of the Bengal Tenancy Act if 

a raiyat dies intestate in respect of a right 

of occupancy the right descends like other 

immoveable property ~ subj ect to any custom 


to the contrary and the learned Judge , 


considers that once an under- -raiyat proves 
that he has acquired a right of occupancy 
he is clothed with all the. rights which have 
been described as the incidents of océu- 
pancy right under Ch. V of the Bengal 
Tenancy Actin the absence of any custom 
to the contrary and he thinks that to hold 
otherwise would be to give an under-raiyat 
an occupancy right which would be barren 
of any results. Chapter V deals with occu- 
pany raiyats and nowhere in the Chapter is 
an under-raiyat mentioned or referred to 
except in s. 113 (1) where reference is made 
to an under-raiyat with rights of occupancy 
and it is not until s. 183 of the Act 
is reached that there is any reference to 
the oecupancy rights of an under-raiyat 
acquired by custom or usage which are 
expressly saved by that section and I find 
it.difficult. to see on what ground the pro- 
visions of Ch. V should regulate or govern. 
these rights. l 
Such “rights are acquired by custom or 
usage and, in my opinion, before such 
right can be said to be heritable it must 
be proved by evidence in the usual way 
that by custom or-usage heritability is an 
incident of such right ‘and I think the case 


must go back to the Muħsif for a decision ` 


upon eéviderice of the question ‘whether ‘by 


the custom or usage Prevailing « in that 
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part ọf the country where the land is 
situated upon the death of an under- 
raiyat who has by custom or usage acquired 
occupancy rights in his holding : such right 
upon his death descends to his heirs. The 
Munsif wil! record his finding and return 
it to this Court assoonas possible. The 
Parties will be at liberty to adduce fresh 
evidence if theyso desire. Kefore I leave 
this appeal I should say | that, in my opinion, 
the question is one of fact and not of law 
and I think that no useful purpose will be 
served by referring to the numerous cases 
which were cited before us. 

The right of occupancy acquired by an 
under-7 aiyat is aright acquired by custom 
or usage and not by Statute and in order 
to determine whether heritability is an 
incident of the custom or usage you have to 
ascertain by evidence the nature and extent 
of the custom or usage. i 

I have not been able to satisfy myself 
that apart from Statute heritability is an 
invariable incident of occupancy right 
as was urged before us, it may have been 
so in the case of khood khasht raiyats who 
seem by custom to have acquired by long 
tenancy an hereditary right of occupancy: 
See Phillip’s, Law of Land Tenures, Bengal, 
p. 14 and I think from the terms of s. 6 of 
Act X of 1859, re-enacted by Act VIII of 
1869 s. 6, that the right of occupancy 
thereby conferred on raiyats who had culti- 
vated for more than 12 years was a herit- 
able right, at least it would seem so from 
the wording of the section which refers 
to the holding of the father or other per- 
son from whom a raiyat inherits, although 
Sir Burns Peacock in Ajoodhya Pershad v. 
Imam Bandi Begum (1) doubts whether a 
right of occupancy was heritable and in 
other cases it has been held to be merely a 
personal right: see Narendro Narain Roy 
v, Ishan Chandra Sen (2) and Bibe Suhodra 
v. Smith (3). 


Cuming, J.—This is an appeal against 
the order of Mr, Justice Bipin Behary 
Ghose reversing the order of the learned 
First Subordinate Judge of Faridpur who 


. had reversed the order.of the First Munsif 


of Bhanga. The learned Judge by his order 
dismissed the plaintiff's suit. 

The plaintiff has appealed under cl. 15 of . 
Letters Patent. 


(1) BL. R. Sup. Vol. 125; 7 W. R. 528. 
9) 13 B. L. R. 274; 22 W. R. 22, 
6 20 W. R. 139 at p. 140; TR, L. R. 82, 
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The facts found are briefly these, The 
plaintiffs are ratyat and one Gedu was 
their under-ratyat with a right of occu- 
pancy. He died. : 

The plaintiffs now seek to eject his heirs 
on the ground that the occupancy right of 
an under-razyat is not heritable and does 
not descend :to his heirs, The learned 
Judge has he@d that such a right is heritable 
and hence this appeal. The sole point to 
be determined in this appeal is 

Is the occupancy right of an under-raiyat 
heritable ? 

The argument of the plaintiffs-appellants 
is this. Occupancy rights are made heritable 
by Statute by s. 26 of the Bengal Tenancy 
Act. This section applies only to ratyats and 
not to under-raiyats and, therefore, the 
occupancy right of an under-raiyat is not 
heritable, The respondent argues that an 
occupancy right is immoveable property 
and so descends like any other immove- 
able property, that before 1859 the right 
of all cultivators whether raiyats or under- 
raiyats were recognised as heritable and 
the present Act has made no difference, 


that the heritability of an under-raiyat. 


is part of the Customary Law of this 
country and nota creature of Statute. 

Now ordinarily the interests of an under- 
raiyat holding on an annualholding is not 
heritable [See the cases of Meher Ali v. 
Kalarkhalasshi (4), Arip Mandal v. Ram 
Ratan Mandal (5) and Jamini Sundari 
Dassi v. Rajendra Nath Chuckrabutty (6)}. 

All that the heirs get is the right .to 
remain on the holding until the end of the 
agricultural year. 

Ifhe holds under a lease his heirs are 
entitled to succeed him in the tenancy and 
can be ejected without notice at the expiry 
of the lease [Alejan Bibi v. Raham Ali 
(7). 
Me his heirs in any different position if 
he held aright of occupancy in the land 
or in other words the occupancy right of the 
under-raiyat is heritable? 


The respondent has contended strenuous- 
ly that aright of occupancy is not a per- 
sonal right but is immoveable property and 
he relies on certain observations in the case 


(4) 29 Ind. Cas. 461; 27 C. L. J. 579; 19 C. W. N. 
29 à 


(5) 310. 757; 8 ©. W, N. 479. 
(6) 110. W. N. 519. 
(7) 31 Ind, Cas. 26; 22 0. L.J, 232,22 0. W.N. 
56 
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of .Chandra Binode Kundu v. Ala Bux (8), 
where Mukerji, J., remarks: “The right of 
occupancy it will be observed, is for the pur- 
pose of descent, thus placed on the same 
footing as other immoveable property. 
This is hardly consistent with the theory 
“that the right of occupancy is a merely 
personal right.” And further on (page 250*) 
the same learned Judge remarks: “the occu- 
paney raiyat enjoys under the Bengal 
Tenancy Act substantial rights in the 
land and his interest cannot be appropriate- 
ly described as a merely personal right or 
personal privilege”. 

Unfortunately the learned Judge does 
not go onto state how such a right of oc- 
cupancy can be appropriately described. 
I think myself that considerable confusion 
has arisen from the use of the expression 
“orcupancy holding” an expression which 
is constantly found in the law report and is 
used in the decision which I have just re- 
ferred to. As faras I can see with great 
respect to the learned Judges who have 
used the expression it is inaccurate. In the 
Bengal Tenancy Act a holding means a 
parcel of land held by a raiyat and forming 
the subject of aseparate tenancy. So an 
occupancy holding is an occupancy parcel 
of land held by a raiyat. I confess I can 
attach no meaning to this expression. The 
expression “occupancy holding” is found 
occasionally in the Act itself, e. g., s. 113. 
Possibly it is used as a short way of refer- 
ring toa holding when held by aratyat with 
a right of occupancy. But as a general rule 
the Act speaks ofa raiyat with aright of 
occupancy. The view which I have always 
taken is that it is inaccurate to speak of an 
occupancy holding. To illustrate my mean- 
ing take a certain parcel of land in 
a village. Itis let out to A who isa settl- 
ed raiyat of the village. Hehas aright 
of occupancy in the land. But suppose it 
is let out to B a person who is a complete 
stranger and without any right of occupancy. . 
His interest in the land is entirely different 
from A and he has noright of occu- 
pancy. So the incident of the tenancy 
depends not on the particular piece of 
land but the person who holds it and it 
is difficult to see howa right of occupation 
is anything buta personal right peculiar 
to the pergon who holds the land and 
not to the land itself. As was pointed out 


(8) 58 Ind. Cas. 353; 48 O. 184 at p. 249; 31 0. LJ, 
510; 24 C. W. N. 818. 


“*Page of 48 O—[Hd.] 


meeting, 


[90 I. O. 1925) 


in the case of the Midnapore Zemindari 
Co. v. Hrishi Kesh Ghosh (9), s. 26 deals with 
the devolution of the right of occupancy 
and notofa holding pure and simple and 
as the right of occupancy is a creature of 
the Statute and a doubt had been expressed 
as to the heritability of aright of occupancy 
under Act X of 1459, there was a good reason 
for making other provision in relation to 
a right of occupancy which would not apply 
to the ordinary holding of a raiyat. A 
consideration of ss. 19, 20, 21, 22,23 and 26 
make it clear that the right of occu- 
pancy is a right peculiar to a particular 
person and not to a particular parcel 
of land or holding. ‘The conclusion to which 
I come isthat an occupancy right is a 
personal right. The use of the expression “as 
other immoveable property” in s. 26 has 
helped to add to the confusion it being 
argued that as the word “other” is used 
it must mean that an occupancy right is 


\ 
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immoveable property. If, however, this was ` 


the meaning the section woud be clearly 
superfluous. I may now deal with an argu- 
ment which was put forward that before 
the passing of the Tenancy Act of 1885 an 
under-raiyat or sub-tenant was a raiyat. 
Mukherji, J., dealt with the question in the 
case of Kamini Sundari Dasi v. Prasunna 
Kumar Sil (10), and itis unnecessary for 
me to discuss it for I entirely agree with 
the conclusion to which the learned Judge 
came (see page 689*). It has been argued 
that if the occupancy right of an under- 
raiyat is not heritable what advantage 
does he get from it? The simple answer to 
this is that he enjoys all the rights of an 
occupancy raiyat. His heirs donot enjoy 
the right of inheritance that the heirs of 
the occupancy raiyat would have. It is 
perhaps unnecessary to re-capitulate what 
these rights are. The conclusion to which 
I have come is that whatever may be the 
origin ofa right of occupancy heritability 
of such aright is a creature of the Statute 
created by s. 26 and that cutside the 
Statute there is no right of heritability in 
such aright and to determine if the occu- 
` pancy right of an under-raiyat is heritable 
we must look tothe Act itself. Section 26 
specifically makes the occupancy right ofa 
raiyat heritable. But the section makes no 
reference to under-raiyat nor is thereany 
(9) 25 Ind. Cas. 562; 18 C. W.N. 828; 19 C. L. J. 505; 
410. 1308. 
(10) 58 Ind. Cas. 692; 24 Q. W. N. 685. 


“*Page of 240. W. NAH) 
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section which directly refers to the herit- 
ability ofan occupancy right held by an 
under-raiyat, The expression raiyat does 
not include an under-raiyat. See s. 4 of the 
Act where tenants are divided into tenure 
holders, ratyats and under-raiyats. Each of 
these classes of tenants is defined and they 
aie kept distinct throughout the Act. Bec- 
tion § (8) makes the distincgion between 
raiyat and under-raiyat quite clear. 

The framers of the Act had in their mind 
the possibility of an under-raiyat having 
aright of occupancy [see s, 113 (1) where 
under-raiyats with a right of occupancy 
are referred to]. The conclusion is, there- 
fore, inevitable that they deliberately exclud- 
ed under-raiyat with aright of occupancy 
from the operation of s. 26. It might, 
no doubt, be open to the under-raiyat to 
prove that by custom or usage the occupancy 
right was heritable (s. 183, Bengal Tenancy 
Act). This he has not attempted to do nor 
apparently was it ever his case. My learned 
brother is, however, of opinion that he should 
be given an opportunity to prove this if he 
can and so Jagree with the order of re- 
mand he proposes. . 

Z K. Appeal allowed ; 

Case remanded. 


PATNA HIGH COURT. 
MISCELLANEOUS CIVIL APPEAL No. 188 or 1924. 
July 24, 1925. 
Present:—Justice Sir B. K. Mullick, Acting 
Chief Justice, and Mr. Justice Kulwant 

Sahay. 
JOGENDRA PRASAD NARAYAN SINHA 
—~DEFENDANT—APPELLANT 


VETSUS 
MANGAL PRASAD SAHU-—PLAINTIPR— 


RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 82 (5), (6) 
- -Ciril Procedure Code (Act V of 1908), O. XXI, rr. 
11, 12, 13, Ih, 22-~Execution of decree---Application 
for execution made by one of several joint decree- 
holders, whether in accordance with law—-Notice 
under r. 22 of O. XXI, issue of, whether extends 
limitation. 

An execution application is one made in accordance 
with the law within the meaning of Art. 182 (5) of 
Sch. I to the Limitation Act if the particulars 
required by rr. ll to 14 of O. XXI of the C. P.C. 
are mentioned in the application. The mere fact that 
the application is made by one of several joint decree- 
holders does not inkeit out of the purview of ol. (5) 
of Art. 182. [p. 848, col. 2.] 

Evens where an application for execution is not 
one inaccordance with the law a notice issued under 
T. 22 of O, XXI of the O. P. O. upon such application 
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would be a step which would give a fresh start for 
limitation under cl. (6) of Art. 182 of Sch. I to the 
Limitation Act. [p. 849, col. 1.) 

Miscellaneous appeal from an order of the 
Subordinate Judge, Muzafferpur, dated the 


2nd August 1924. 
Messrs. Janak Kishore and A. P. Upudhya, 
for the Appellant. 4 


Mr. K. P. Jayaswal, Babus C. J. Bannerji, 
S. M. Guptap S. K. Mitra and M. C. Dutt, 
for the Respondent. 


JUDGMENT. | 

Kulwant Sahay, J.—This is an 
appeal by the judgment-debtors against 
an order of the Subordinate Judge of 
Muzafferpur dismissing their objection to 
the execution ofadecree on the ground of 
limitation. 

The decree which was a mortgage-decree 
was passed on the 26th January 1918 in 
favour of two brothers Gauri Prasad and 
Mangal Prasad and op the 25th January 
1921 an application was made for execution 
of the decree by Mangal Prasad alone on 
the allegation that by a partition between 
the two brothers Mangal Prasad was entitl- 
ed to the entire amount covered by the 
decree. Notice of this application was 
giveu to the judgment-debtors who filed 
an objection on the ground that Mangal 
Prasad alone was not entitled to execute the 
whole decree. f 

The learned Subordinate Judge it ap- 
pears ultimately allowed the objection, He 
held that under a private partition between 
the parties Mangal Prasad was entitled to 
only one-third of the amount covered by 
the decree and that the remaining two 
thirds had been allotted to his minor sons 
who were living under the guardianship 
of their mother. ; 

This objection was allowed by the Subor- 
dinate Judge on the 5th September 1923. 
On the 10th September 1923 Mangal Prasad 
applied to the Executing Court to strike off 
the execution case saying that he would file 
a fresh application in continuation of the 
first application and the execution case was 
struck off on the 20th September 1923. 

The present application was then filed on 
the 2lst September 1923 by Mangal Prasad 
and his two minor sons. Objection has 
been taken to this application by the 
judgment-debtors on the ground that the 
present application cannot be treated as a 
continuation of the first application and if 
it be treated as a fresh application then it is 
barred by limitation. 


l 
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The learned Subordinate Judge has dis- 
allowed this objection holding that the 
present application must be treated as one 
in continuation of the first application. He 
has also held that the first application was 
an application in accordance with law and 
present, application 
which was filed within three years from 
the first application was also within 
time. He further found that limita- 
tion was saved by reason of the ex- 
planation to Art. 182 of the Limitation Act 
inasmuch as an application by any one of 
joint decree-holders shall take effect in 
favour of all of them. He accordingly 
disallowed the objection of the judgment 
debtors and they have come up in appeal to 
tbis Court. 

In my opinion, the decision of the learned 
Subordinate Judge appears to be correct. 
The first application which was filed on the. 
25th January 1921 must be treated as an 
application in accordance with law. It 
fulfils all the requirements of O. XXI, rr. 11 
to 14 of the C. P. ©. It has been contended 
on behalf of the judgment-debtors that this 
application was dismissed on the ground 
that it was not an application upon which 
any relief could be granted to the decree- 
holders aud that, therefore, it could not be 
treated as an application in accordance 
with law but an application may be in 
accordance with law and yet the applicant 
may not be entitled to any relief on account 
of circumstances other than there being any 
defect in the applicationitself. It has been 
held in Bhagwat Prashad Singh v. Dwarka 
Prasad Singh (1) that under Art. 182, cl. (5) 
of the Limitation Act, an application is one 
made in accordance with law ifthe particu- 
lars required by O. XXI; rr. 11 tol4 of the 
C. P. C. are supplied. In the present case, 
we find that all the particulars required to 
be stated in an application for execution 
by rr. 11 to l£ of O. XXI had been given in ' 
the first application. The application of 
the 25th January 1921 must, therefore, be 
treated as an application made in accordanes 
with law. 

The present application which was filed 
on the 21st September 1923 was admittedly 
within three years of the first application 
and was, therefore, within time. Further- 
more, it appears that on the first application 
an order had been made for issue of notice 
under O. XXI, $ 22. Under cl. (6) of 


(1) 74 Ind. Cas, 174; 4 P. L. T. 513; (1928) Pat, 229; 
2 Pat, 809; 1 Pat. L. R, 453; (1984) A, LR, (Pat) 28, 


p90 I. 0. 1995) 
Art. 182 a fresh period of limitation began 
to run from date of. the issue of that notice. 
That notice was issued on the 23rd May 
1921 and, therefore, the issue of the notice 
also saves the present application from 
limitation. 

Even if it be contended that the first” 
application was not in accordance with law 
the issue of the notice would give a fresh 
start forlimitation. In Gopal Chunder 
Manna v. Gosain Das Kalay (2), a Full Bench 
of the Calcutta High Court held that even 
if the application for execution be not one 
in accordance with law a notice issued 
under O, XXI, r. 22 upon that application 
would he a step which would give a fresh 
start for limitation. The same view was 
taken by a Full Bench of the Allahabad 
High Court in Dhonkal Singh v. Phakkar 
Singh (3). In this view of the case it is 

. not necessary to consider whether the pre- 
sent applicatian can be taken to be one in 
continuation of the first application. Mr. 
Jayaswal, who appears for the respondent 
has not laid any stress upon this point and 
it is. not necessary to consider it. 

In my opinien, there isno substance in 
the appeal and it must be dismissed with 
costs. 

Mullick, Actg. C. J.—I agree. 

Z. K. Appeal dismissed. 

(2) 25 O. 594; 2 ©. W. N. 556; 13 Ind. Dec. (N. s.) 392. 

(3) 15 A. 84; A. W. N. (1893) 36; 7 Ind. Dec. (N. 8.) 170.. 
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MADRAS HIGH COURT. 
Second Civit Appran No. 1635 or 1923. 
February 17, 1925. 

Present :—Mr, Justice Phillips. 
| KIDANGU KETTIYA RAMDUPURAYIL 
KUNHAHOMED-—DRrenDANT No. 4— 

APPELLANT 
VETSUS 
PAYOTH RAMDUPURAYIL SARA 
UMMA AND OTHERS—PLAINTIFFS Nos. 1 
TO 7—RESPONDENTS. 

Malabar Law—Maintenance karar—Allotment `of 
properties n, lieu of maintenance: to members of 
tavazhi, existing and future—Subsequent suit for 
orangea matntenance—Parties necessary—Frame of. 
suit. 

An arrangement for maintenance made by a 
karnavan cannot be set aside byhis successor except 
ori good Sonia a 850, col. 2.) 

amaswami Pattar v. Gopalan, 37 Ind. Cas. 659; 32 
M. L. J. 97, relied on. era 
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Where a karnavan of a Malabar tarwad entered into 
a karar with soma members of his tarwad by which 
certain properties were allotted tothem and their 
families for their maintenance and it appeared that 
the document was intended to enure for the benefit 
not only of the members then in existence but also of ` 
persons subsequently born, a suit for enhanced 
maintenance against a succeeding karnavan by the 
mgmbers of the tavazhi is not maintainable without 
the remaining members of the tarwad or at least the 
other members of the tavazhi who age in possession 
of tarwad properties in lieu of maintenance being 
impleaded as parties. [p. 850, col. 2.] 

Ifthe members of a tavazhi think that the cir- 
cumstances of their family warrant claim to enhanced 
maintenance it is not open to them to have the 
benefit of an allotment for maintenance to their 
tavazhi already made and also seek to add-to it a 
separate allotment for each individual ignoring the 
benefits which they are already receiving. [ibid.] 


Kelu Achan v. Lakshmi Nethyar Ammal, 18 Ind. 
Cas. 234; (1913) M.W.N. 379 and Pattu Neiithiar Amma 
v. Thazhatha Meladath Dharman Achan, 21 Ind. Cas. 
755, distinguished. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Tellicherry, 
in A.S, No. 170 of 1922, preferred against 
that of the Oourt of the Additional Dis- 
trict Munsif, Tellicherry, in O. S. No. 346 
of 1920. 

; Mr. T. S. Viswanatha Iyer, for the Appel- 
ant. < 
Mr. B. Pocker, for the Respondents. 

JUDGMENT.—In this suit the plaint- 
iffs claim maintenance from the karnavan 
of their tarwad. Both the lower Courts 
found in their favour and have given a 
decree for maintenance. The fourth de- 
fendant who claims to be the present 


- karnavan of the tarwad has filed . this 


appeal, and it is contended on his behalf 
that the plaintiffs are not entitled to bring 
this suit without impleading the other 
members of the tarwad, or at any rate the 
other members of their tavazhi, because in 
1886 the then karnavan, Kunhi Thoopan, 
entered into karars with his six sisters, under 
which certain properties were allotted 
to them and their families for maintenance. 
The karar which refers to the tavazhi of 
plaintiffs’ ancestress is filed as Ex. I. It is exe- 
cuted by the karnavan’s sister Kunjathumma 
and her nine children and also the children 
of these children, There are in all 33 exe- 
cutants who apparently comprise all the 
adult members of that tarwad. The minor 
children are not in terms parties to the 
karar and their parents do not purport to 
act as their guardians in the execution but 
the recitals in the document show clearly 
that if was an allotment for the mainten~ 
ance of this lady, Kanjathumma, and her 


7 i 
850 
descendants. Both the lower Courts have 
found that the karar was merely an allot- 
ment for the maintenance of the members 
of the tavazht who were alive at its date. 
This would be a rather curious position in a 
Malabar tavazhi of this size because a large 
number of the members are adult women 
and it may pe ordinarily expected that 
children would be born shortly after the 
date of the karar and it is unreasonable 
to conclude that after born children are 
intended to be deprived of the benefits of 
this karar unless itis so stated. It must 
be remembered that at the time this karar 
was entered into there had been disputes 
and litigation in the tarwad and the allot- 
ments for the maintenance were made in 
settlement of those disputes, and, therefore, 
itis unlikely that the intention of those 
parties was that this settlement should be 
subject to modification immediately other 
members were born. Here, we have recitals 
in the document which show clearly that 
the allotment was made to the tavazhi as 
such which would include not only ‘the 
members then alive but also members 
born thereafter. In para. 2 which 
recites “the properties set apart for our- 
sélves and our children,’ etc., altogether 69 
in number now and others” the force of 
the word “now” seems to be that it con- 
templates a different number being in 
existence hereafter and that the words “and 
others” can only refer to children coming 
into existence thereafter. It obviously does 
not refer to strangers and it cannot refer 
to people in existence for they are said to 
be only 69 in number, I think it perfectly 
clear from the recital and from the various 
references to “tavazhis”’ that the allot- 
ment was one made to the tavazhi, includ- 
ing future members. The clause relied on 
by the lower Courts is a statement in 
para. 5 that the stipulations according to 
this karar shall hold good until your death 
but there is a subsequent provision that 
after the karnavan’s death, it was open to 
the tavazhis to demand increased mainten- 
ance if circumstances justified it, and it 
would be open to all the parties to these 
karars to take advantage of that condition 
and apply for enhanced maintenance if it 
was justifiable, although possibly they 
would have that right even without a 
special stipulation. The lower Appellate 
Court has held that the karar was*to be 
good only during the lifetime of Kunhi 
Thoopan and relics on a so-called admission 
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of the decefséd first defendant who was 
karnavan that the karar was not binding 
on the karnavans who are to succeed 
Kunhi Thoopan. It appeats that first de- 
fendant is a member of the plaintiffs 
tavazhi and this statement of his is not 
one against his interest but itis one in bis. 
favour. Ido not think in view of the 
written statement that hehas filed which’ 
directly contradicts this admission, that 
much importance can be attached to it. It 
is not denied that after Kunhi Thoopan’s 
death, the members of the plaintiff's tavazht 
have remained in possession of the pro- 
perties allotted to them in 1886, and we, 
see fromthe judgment Ex. VIII thatthe . 
karars entered into at the time of Ex. I con- 
tinued in force after Kunhi Thoopan's 
death. It has been held in this Court 
that an arrangement for maintenance made 
by a karnavan cannot be set aside by his 
successor except for good cause [see Rama- 
swami Pattar v. Gopalan (1)] and it is not 
uggested here that this maintenance allot- 
ment was not proper one; consequently it 
would be binding on Kunhi Thoopen’s 
successors until set aside by afresh arrange- 
ment. I have already found that the 
document is intended to enure for the” 
benefit not only of the members then in 
existence but also of persons born sub- 
sequently and consequently, plaintiffs as 
members of the tavazhi are entitled to the 
benefits of the allotment and it appears 
from the District Munsif’s finding on issue 
No. II that plaintiffs have been obtaining 
that benefit, at any rate, until shortly before 
suit. That being b0, if plaintiffs want to 
set aside the arrangement they must 
implead the other members of the tarwad, 
or at least, the other members of their 
tavazhi who are in possession of tarwad 


‘properties in lieu of maintenance and claim 


enhanced maintenance if they think that 
the circumstances of their family warrant 
the claim but it is not open to them to 
have the benefit of an allotment for main- 
tenance to their tavazhi and seek to add to 
it a separate allotment for each individual 
ignoring the benefits which they are already 
receiving. The cases relied on by the plaint- 
iffs are Kelu. Achan v. Lakshmi Nethyar 
Amma (2) and Patiu Neithiar Amma v., 
Thazhatha Ikeladath Dharmam Achan (3). 
In the former case it was held that a certain 


(1) 37 Ind. Cas. 659; 32 M. L. J. 97. 
(2) 18 Ind. Gas, 234; (1913) M, W. N, 379, 
(34) 21 Ind, Ous. 755. 
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maintenance allotment which had not been 
fully acted upon. was liable to alteration in 
view of altered circumstances. In thé 
latter case, there was an allotment made to 
a tavazhi consisting of a certain number of 
persons and the maintenance was fixed at 
so much per head; it was there held, that 
this was an allotment solely to the mémbers 
then in existence and had no reference what- 


ever to members who would be subsequ-. 


ently born. This was clear from the terms 
of the karar, and consequently, it was 
held that other members of the tavazhi 
were entitled to separate maintenance. The 
facts of those cases are not identical in 
any way with the present case, and I hold 
that the plaintiffs are not entitled to bring 
this suit in this presentform. They may 

_ be entitled toenhanced maintenance but in 
‘order to obtain it, they must bring a suit 
in proper form impleading all the necessary 
parties and put the tarwad property in 
their hands at the disposal of the karnavan 
with a view to a re-allotment for mainten- 
ance.: The suit accordingly fails and is 
dismissed. Plaintiffs will pay appellant's 
costs of this appeal. Hach party to bear 
his own costs in the lower Courts. . 

Vom. V. Appeal allowed. 
Z. K. . 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DRORER No. 25 
oF 1923. : 
March 23, 1925, 
_ Present:—Justice Sir Hugh Walmsley, Kr., 
and Mr. Justice Mukerji. 
Tus EASTERN MORTGAGE AND 
AGENCY Co., LTD. AND OTHERS— - 
DsrenDANTs—APPELLANTS 
VETSUS 
Moulvi MOHAMMAD FAZLUL KARIM 
—PLAINTIFF AND ANOTHER—DEFENDANT— 
; RESPONDENTS. 


Transfer of Property Act (IV of 1889), s. 55— 


Contract Act (IX of 1872), s.69—Vendor and pur- 
` chaser—Covenant against encumbrances, operation of — 
Suit based on breach of covenant, when marntainable— 
Rent due for period prior to sale---Purchaser, whether 
liable—Payment made by purchaser—Suit to recover 
' the amount paid, whether maintainabe—Receiver, 
position of—Payment made by Receiger, whether pay- 

- ment by owner. 
In order to justify asuit based onthe breach of 
a covenant against encumbrances contained in a con- 
' yeyance it ist requisite that a- actual interruption, 


d 
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claim ordemand bamade on the purchaser: some 
hindrance or prevention of enjoyment proved: for, the 
chance of his being disturbed, and his liability to 
satisfy claimants; or, in other words, the mere exist- 
ence of outstanding encumbrances, unless they prevent 
entry and enjoyment, will not constitute an immediate 
breach of the covenant. ,[p. 853, col. 1.] 


Ufder s. 55 of the Transfer of Property Act, a 
purchaser of immoveable property is got liable for 
rent due to the landlord for a period prior to the date 
of the sale. jip. 857, col. 1.) 

Per Mukerji, J-—-Where a purchaser discovers 
defects in the property before conveyance, he can 
either rescind the contract or successfully oppose a ` 
suit for specific performance; but if he discovers 
material defects after the conveyance he must make 
out a case of fraud in order to set aside the. sale. [p. 
855, col. 2.] . , 

The mere existence of an encumbrance on the pro- 

perty conveyed does not give the purchaser a right to 
sue as ona breach, of the covenant against encumbr- 
ances. Ina suit of this description the plaintiff must 
allege the facts constituting the disturbance and that . 
the disturbance was lawful, with sufficient particular- ` 
ity > show the breach of the covenant. [p. 856, cols, 
1& 2. 
-© Where in order to save the property purchased from 
being proceeded against for the recovery of rents due 
to the landlord in respect of a period prior to the date 
of the sale, the rents are paid out of the estate of the 
purchaser and the purchaser subsequently brings a 
suit against the vendor to recover the amount of 
the payment, the suit is not one based ona breach of 
the covenant against encumbrances contained in the 
sale-deed but is one under s. 69 of the Contract Act. 
[p. 855, col. 2.) 

Ina suit under s.69 ofthe Contract Act it is 
essential that there should be, first,a person who is 
bound by law to makea certain payment, secondly, 
another person who is interested in such payment 
being’ made, and thirdly, a payment by such last 
mentioned person, If these circumstances exist, the 
fiction of an implied request from the defendant to the 
plaintiff to make the payment may be properly’ im» 
ported into the cage so as to bring it within the section. 
Lp. 856, col. 2.] a a 

The words “interest in the payment of money 
which another is bound by law to pay” in s. 69 of tha 
Contract Act include the apprehension of any kind 
of loss or inconvenience or of any detriment capable of 
being assessed in money. Arrears of rent which form 
the first charge on an estate under s. 65 of the Bengal 
Tenancy Act and for which the estate is liable to be 
sold, if not paid, reasonably create such an apprehen-, 
sion, It makes no difference that a decree has not yet 
been obtained, fora suit may be instituted at any 
moment and the loss and the inconvenience conse~ ` 
quent on the institution of a suit are manifest. [p. 857, 
col. 1, 

Th nature of the office of a Receiver is simply this, 
that he is an impartial person appointed by the Court 
to collect and receive pending the proceedings the 
rents, issues and profits of land or personal estate or 
other things in question which it does not seem 
reasonable to the Court that either party should 
eollect or receive, The object sought by the appoint- 
ment of a Receiver is the safeguarding of property 
for the benefit of those entitled to it. His possession 
is on behalf*and for the benefit of all the parties to 
the suit-in which he is appointed, and is the posses- 
sion of all the said parties according to their . titles. 
The property in his hands is in custodia legis for thg 
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person who can makea title to it. The title of the. real 
owner is in no way affected either in theory or princi- 
ple by his appointment. He collects and receives 
the rents, issues and profits not upon his own title but 
upon the title of some persons, parties to the action. 
One of the main incidents of his duties is to prescrve 
and protect the property which is put into his posses- 
sion and from this it necessarily follows that: where as 
Receiver is appointed in respect of lease-holds, tipon 
him devolves the performance of the obligations im- 
posed by the Bossession of land and consequently he 
must out of the sub-rents discharge the head rents 
payable in respect of the lease-holds. [p. 857, col. 2) 

A payment. made by the Receiver of an estate of the 
rents justly due, out of the funds in his hands, is 
equivalent in law to a payment made by the: owner 
himself. [p..859, col. 2.] ; 

Case-law referred to. 


Appeal against a decree of the ‘Subordi- 
nate Judge, First Court, Bakergunj, dated 
the 30th November 1922. 

Mr. Pugh (with him Babus Ambicapada 
Chaudhury and Suresh, Chandra Bose), for 
` the Appellants. 


Babus Suresh Chandra Talukdar, Mohen- - 


dra Kumar Ghose, Jatindra Nath Lahiri 
and Probodh Chandra Chaiterjee, for the 
Respondents. 


é JUDGMENT. 

Walmsley, J.— This appeal is prefer- 
red by the second and fourth defendants, that 
is the Eastern Mortgage and Agency Com- 
pany Limited, (1902) the new Company and 
Mr. Tweedie. The other defendants were 
the old Company and its Liquidator: against 
them, the suit was dismissed, and they 
are not parties to the appeal. There was 
a fifth defendant, Mr. A. M. Parukh added 
pro farma on account of a financial arrange- 
ment between him and the plaintiff, : 

The plaintiff is Moulvi Muhammad Fazlul 
Karim: he bought from the defendant Com- 
pany on December 1919 the Company's 
` interest in an estate called Haturia. The 
purchase price was Rs, 3,20,000. It was 
also agreed that a sum of Rs. 30,000, should 
be paid to Mr. Tweedie, the Company’s 
` Manager as brokerage. There is no dis- 
pute about the payment of these sums. It 
‘is also agreed that a further sim of 
Rs. 10,000 was paid, but the parties differ as 
to the reason for this payment. The de- 
fendants assert that the back rents were 
not included in the transaction, and that 


as the result of a discussion and an account 


it was arranged that for a further payment 
of Rs. 10,000 the plaintiff was to have an 
assignment of the back rents coupled with 
an ‘obligation to pay rents due to the 
superior landlord. The plaintiff, on the other 
hand, maintains that this sum of Rs. 10,000 
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was exacted by Mr. Tweedie as additional 
brokerage, and that so far from there being 
such an arrangement as the defendants 
describe it was always intended that his 
purchase should include the back rents, 
and ib was never suggested that he should 
accept liability for rent due to the head 
landlord. l 

Mr. Tweedie was not only Manager of the 
Company, but he was also Receiver of the 
Haturia Estate. He was appointed Receiver 
in a mortgage suit of 1911, instituted 
by the Company, it was in the subsequent 
execution sale that the Company acquired ' 
its interest in’ Haturia. Before that suit 
was disposed of a partition suit was in- 
stituted and Mr. Tweedie was continued as 
Receiver in that suit, and his possession as 
Receiver went on until May 1922 that is 
until long. after the institution of the pre- 
sent suit. In his capacity as Receiver he 
paid the rents due on account of the whole 
estate to the superior landlord for the period 
prior to sale and he entered those payments 
in his Recsivership accounts. The stibstance 
of the plaintiff’s case is that rents due to 
the superior landlord up to the date of the 
conveyance should have been paid by the 
defendant Company, to the extent of their 
interest, and that by including the whole 
of the payments in the Receivership ac>- 
counts, the Receiver has reduced the profits 
of the plaintiff. Stated in this form the 
plaintiff's grievance is intelligible, and it 
at once occurs to the mind that he may be 
entitled to recover under the provisions of 
s. 69 of the Contract Act. | 

The plaint, however, does not proceed 
upon such simple lines. The main plank 
is that there was fraudulent misrepresenta- 
tion on the part of Mr. Tweedie, the fraudu- 
lent misrepresentation. consisting of a 
representation that “the properties were : 
free of encumbrances, and that rents and 


. cess due to superior landlords for the pro- 


perties sold up to the date of the deed of 
sale were fully paid up.” It was only ina 
secondary manner that the plaint referred to 
the aspect which I have just mentioned. No 
emphasis was laid upon it, with the result 
that no issue was raised dealing specifi- 
cally with the applicability of s. 69 of the 
Contract’ Act, and the learned Judge was 
not asked. to find that .the provisions of 
that section are applicable, 

In the trial the plea of fraudulent mis- 
representation was pressed, and a second 
argument was advanced based on the words 
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of the conveyance, “and that free from all 
encumbrances whatsoever.” 

It was urged that rents due to the 
superior landlords for the period before 
sale were encumbrances, and that, there- 
fore, by the terms of the conveyance the 
Company ought to have paid them. 
Incidentally much time was spent on investi- 
gating the reasons for the further payment 
of Rs. 10,000. 
` The learned Judge rejected the plea of 
| fraudulent misrepresentation, but he ac- 
‘cepted the other argument, and found that 
Mr. Tweedie ought to have paid the back 
rents due to the superior landlord out of 
' the money he held as Manager of the 
Company and not out of the money he held 
as a Receiver. On this finding he directed 
‘a commission to issue for examining the 
accounts submitted by Mr. Tweedie as Re- 
ceiver, and determining how much had 
been paid out of the plaintiff's share in 
the estate on account of rent and cess due 
to the superior landlord at the date of sale. 

For the appellant it is contended that the 
sult is not maintainable. In view of the 
Judge's finding, with which I agree, that 
there was no evidence to show that Mr. 
Tweedie represented that rents to the head 
‘landlord had been paid in full, I need not 
say anything about that part of the matter, 
The learned Judge thinks that there could 
be an action on the covenant, and this view 
is based on the words “and that free from 
all encumbrances whatsoever.” There I 
think he is wrong: these words come in 
the clause that provides for peaceful 
enjoyment: they are words of art, occurring 
in an English conveyance expressed in 
English and they have a well defined 
meaning. In, Platt’s Law of Covenants, 
there is a passage referred to with ap- 
proval in the case of Nottidge v. Dering 
(1). It ends with these words:— 


“Ia order to justify legal proceedings 
onthis covenant against encumbrances it 
is requisite that an actual interruption, 
claim or demand be made on the purchaser: 
some hindrance or prevention of enjoy- 
ment proved: for, the chance alone of his 
being disturbed, and his liability to satisfy 
claimants, or in other words the mere 
existence of oufstanding encumbrances, 
unless they prevent entry amd enjoyment 
as inthe case ofa prior unexpired lease, 
will not constitute an immediate breach”, 


(1) (1909) 2 Oh. 647 at p. 656; 101 L, T, 491. 
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In my opinion, therefore, the plaintiff can 
not succeed on the ground that there has - 
been a breach of covenant. 

There remains the question whether 
the suit can proceed as a suit based on 
the ‘provisions of s. 69 of the Contract Act. 
The words of that section areg“A person 
who is interested in the payment of money 
which another is bound by law to pay and 
who, therefore, pays it, is entitled to be 
re-imbursed by the other.” It appears tome 
that the ninth paragraph of the plaint 
refers to this section. It employs the very 
terms used in the. section and states facts 
which suggest that the equitable principle 
underlying the section is applicable. 
Stated in simple language the plaintiff's 
contention is this: .That Mr. Tweedie as 
Receiver used his money to pay the 
Company's debts and, therefore, he ought 
to be allowed to recover that money from 
the Company. The justice of his claim 
seems obvious, and I think that all the 
requirements of the section are proved, 
that is to say if plaintiff's version of the 
facts is correct. Itis said that the proper 
place to press this claim was in the suit in 
which Mr, Tweedie was appointed Receiver. 
It seems doubtful, however, whether in 
that suit the Court would have been able to 
deal with the matter. In any event, I do 
not think. the existence of an alternative 
method of relief is any bar to this suit. 

1 think, therefore, that the suit can 
proceed as based on the provisions of s. 69 
of the Contract Act, but that will be against 
the Companyonly. As against Mr. Tweedie 
there is no cause of action even if a suit 
could be brought’ against him without the 
leave of the Court. 

The question of fact that is left. for 


‘consideration is whether the plaintiff accept- 


ed liability for rents due to the head 
landlords. ln spite of an elaborate con- 
veyance prepared after much discussion in 
the offices of the Solicitors for the parties, 
the Court plunged into a mass of oral 
evidence as to the terms of the contract. In 
my opinion the evidence was inadmissible. 
On the terms of the deed read with the 
provisions of the Transfer of Property Act 
itisclear that the plaintiff was not liable 
for rent prior to the date of sale. 
Assuming, however, that the evidence 
was properly admitted, 1 do not think that 
it leads io a different result. The changes 
made in the drafts and the correspondence 
make it clear that the plaintiff did not 
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accept liability. It is idleto discuss the 
oral evidence, for the defendant's own 
Solicitor says that the property was to be 
sold free of liabilities. He is a most un- 
satisfactory witness and the share hq 
took in the transaction creates suspivion 
but-he mugt have known what he meant by 
that answer. I find, therefore, that it was 
for the Company to pay the rents to the 
head iandlord for the period prior to sale. 
Asa matter of.fact they were paid by the 
Receiver. There must, therefore, he acom- 
mission issued as directed by the learned 
Judge. 

Accordingly I would dismiss the appeal 
so far as the Company is concerned, and 
allow it so far as Mr. Tweedie is eoncerned. 
The Company must pay the costs of the 
respondents in this appeal. Mr. Tweedie 
will bear his own costsin both Courts. 

Mukerji, J.—The action out of which 
this appeal arises was commenced by the 
` respondent Moulvi Fazlul Karim for the 
recovery of moriey. His case shortly stated 
was this:—The defendant No. 1 the Eastern 
Mortgage and Agency Company Limited 
‘were mortgagees of 12-annas share of the 
. Haturia Estate and they instituted a suit 
for enforcement of their mortgage. During 
the continuance of that suit, a partition 
suit was instituted in respect of the 16-annas 
of the estate. The defendant No. 4 Mr. 
T. O. Tweedie was ‘appointed Receiver in 
the mortgage suit in respect of the 12-annas 
of the estate involved therein and there- 
after also in the partition suit in respect 
of the entire estate. In the mortgage suit 
the mortgaged properties were purchased 
by the decree-holder, namely, the Eastern 
Mortgage and Agency Company Limited. 
The said Company then went into liquida- 


tion, and its assets and liabilities were’ 


taken over by the defendant No. 2 the 
Eastern Mortgage and Agency Company 
(1902) Limited. The defendant No. 3 Mr. 
Anchincloss was appointed Liquidator. The 
defendant No. 4 Mr. T. C. Tweedie was 
also the constituted Attorney of the old 
Company, the new Company and the 
Liquidator. By a conveyance dated the 
12th December 1919 executed by the defend- 
ant No. 40n behalf of the old Company, 
the new Company, the Liquidator and the 
Receiver “the right, title and interest of 
the old Company and of the mew Com- 
pany” in the said purchased properties, 
“however acquired and all areas of rent 
due from tenants, and all moneys due from 
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tenants and other persons having dealing. 
with the old Company in connection with 


_ the said properties on decrees, bonds, khatas 


balance of accounts or otherwise” and also 
the decree in the mortgage suit together 
with the securities therefor and the benefits 
thereof, were purchased by the appellant 
for a consideration of Rs. 3, 20,000. On the 
same day the plaintiff sold a half-share of 
the aforesaid properties to the defendant 
No. 5 Mr. A. M. Paruk. The plaintiff's 
allegation in the plaint was that the defend- 
ants Nos. 1 to 4 by their constituted Attorney. 
the defendant No. 4 represented to the. 
plaintiff that the properties were free of 
encumbrances and that the rents and cesses 
due to the superior landlords for the 
properties sold up to the date of sale were 
fully paid up, and on the faith of that 
representation he was induced to purchase 
the properties for the consideration stated 
above. He stated in the plaint that the said 
representation was false, and he subsequent- 
ly came to know that at the date of the 
sale a sum of Rs. 9,900 was due to the 
superior landlors as arrears of rent and that 
the said sum was subsequently paid out 
of the funds of the estate of the plaintiff 
and the defendant No. 5. He stated further 
that the defendants Nos. 1 to4 were bound 
to pay the said amounts out of their own . 
funds. The plaintiff, therefore, prayed to 
be re-imbursed in respect of the said amount 
of Rs. 9,900 or so much of it or such further 
amount, as might be found to have been 
so paid. The cause of action was laid at 
Barisal as being the place where the defend- 
ant No. 4 worked for gain and where the said 
money was paid on various dates between 
the 12th December 1919 and September 1920. 

The defendants Nos. 2 and 4 contended, 
inter alia, that the suit was not maintain- 
able in the form in which it was institut- 
ed; that there was no cause of action; that 
the defendants or any of them were not 
liable to the plaintiff for his claim or any. 
part of it; that the defendant No. 4 did not 
represent to the plaintiff that all rents and 
cesses of the properties conveyed which 
were due to the superior landlords had been 
fully paid up; and that the plaintiff pur- 
chased the properties with full knowledge 
of the liabilities for arrears of rent due to 
the superior lamdlords. i 

The defendant No. 5 contended that he 
had purchased a half of the properties from 
the plaintiff and the latter had mer‘gaged 
the other half to him under an English 


{90 L. 09. 1928) 


mortgage end thathe was entitled to the 
whole amount of claim. 

The learned Subordinate Judge has pass- 
ed a preliminary decree for aécounts in 
favour of the plaintiff and has ordered that” 
a commission do issue to examine the 
accounts of the Receiver, the defendant 
No. 4 (who has been removed but not dis- 
charged from Receivership) and determine 
the amount due to the superior landlords 
on account of arrears of rent and cesses at 
the date of the sale and which had been 
paid from the plaintiff's share of the estate 
purchased by him and thatthe plaintiff would 
get a decree for the said amount together 
with interest at 6 per cent. per annum, and 
‘further that as regards the decretal amount, 
which would be realized, the plaintiff would 
get a half and the remaining half would re- 
main in EDA for the benefit of the defend- 
ant No. 5. 

The defendant No. 2, namely, the new 
Company and the defendant No. 4 Mr, 
T. ©. Tweedie have preferred this ap- 

peal. ‘The contentions put forward on 
behalf of the appellants substantially are 
the following:—Firstly, that the suit was 
not maintainable as it had not been estab- 
lished that there was a breach of any of the 
covenants embodied in the contract be- 
tween the parties and that if the defendant 
No, 4 in his capacity as Receiver made the 
payments the proper course for the plaintiff 
was to object to his accounts in the suit in 
which he had been appointed Receiver or to 
sue him as Receiver with the requisite per- 
mission of the Court and not to sue him 
either as the constituted Attorney of the 
Company or of the Liquidator or in his per- 
sonal capacity as has been done in the 
present suit. Secondly, that upon the find- 
ing of the learned Subordinate Judge to 
the effect that the plaintiff had failed to 
prove that the defendant No. 4 had made 
any false representation such as was alleg- 
ed in the plaint the suit should have been 
altogether dismissed or at any rate should 
have been dismissed as against the defend- 
ant No.4. Thirdly, that the plaintiff by 
his purchase took over the liability to pay 
off the arrears of rent due to the superior 
landlords and, therefore, the plaintiff is not 
entitled to recover. And lastly, that the 
plaintiff has failed to establish hia claim as 
against the defendant No. 2, the new Com- 
pany. : 

As regards the first of the aforesaid con- 
tentions, namely, that relating to the main- 
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tainability of the suit in the form in’ which: 
it has been brought, the question must be 
dealt with on the footing of the case as 
presented by the plaintif and on the as- 
symption that the allegations are correct. 

Now, the law is well- “settled that where 
the purchaser discovers defect& in the pro- 
perty before conveyance he can either 
rescind the contract or successfully oppose 
a suit for specific performance [Reeve v. 
Berridge (2) and Caballero v. Henty (3)] but 
if the purchaser discovers material defects 
after the conveyance he must make out a case 
offraud in order to set aside a sale [Brownlie 
v. Campbell (4).] The present suit is one 
commenced after the execution of the con- 
veyance and is not one for cancellation of 
the sale. Is it a suit for recovery of 
damages for breach of covenant? The ap- 
pellant’s contention is that it is a suit of 
that nature, and that as there has been no 
breach, it is not maintainable, regard 
being had to the principle laid down in the 
case of Joliffe v. Baker (5). It is true that 
the heading of the plaint describes the 
suit as a “suit for recovery of money against 
a fraudulent seller of immoveable proper- 
ties”, The allegations made in the plaint 
are that there was a misrepresentation, that 
no arrears of rent were due to the superior 
landlords, that the plaintiff subsequently 
came to know that there were such arrears 
and that the said arrears were paid out of 
the income of the properties, that is to say 
out of the moneys which were in the hands 
of the defendant No. 4, the Receiver; and 
inasmuch as the Company was bound to 
pay, the plaintiff sought to be re-imbursed 
for the payments made. The suit, in my 
opinion, is not one for damages consequent 
on a breach of any covenant. Learned 
Counsel for the appellants has been at 
great pains to show us that it is such a suit, 
and he has urged that the covenant as to 
encumbrance which is the only relevant 
convenant in this connection has not in fact 
been broken, for there has been no disturb- 
ance or interruption of the plaintiff's quiet 
possession or enjoyment of the properties, 
The covenant in question runs in these 
words: “To have and to hold the said 
zemindaries, lands, hereditaments, and pre- 

2 (1888) 20 Q. B. D. 523; 57 L. J. QB. 265; 58 L. 

836; 36 W. R. 517; 52 J. P. 549, 

(3) (1874) 9 Ch. 447; 43 L. J. Ch. 635; 30 L. T. 314; 
22 W. R. 446. 

(4) (1880) 5 A. C. 925 at p 


| 949 
(3) (1883) 11 Q. B. D. 255: BL. J. Q. B. 609; 48 L. 
T. 966; 32 W? R. 59; 47 J. P. 678. 
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mises hereby granted expressed so to be 
unto and to the use of the said purchaser 
his heirs and assigns for ever and the old 
Company and the new Company do and 
each of them doth ‘hereby for themselves 
itself their and its assigns and representà- 
tives covenamt with the said purchaser, his 
heirs, executors, administrators, representa- 
tives and assigns that notwithstanding any 
act, deed or thing by the old Company or 
the new Company or their agents done or 
executed or knowingly suffered to the con- 
trary the old Company and new Company 
are lawfully and absolutely seized and pos- 
sessed of or otherwise well and sufficiently 
- entitled to the zemindaries, lands, heredita- 
ments and premises hereby granted or ex- 
pressed so to be and every part thereof for 
a perfect and indefeasihle estate and that 
notwithstanding any such act, deed or thing 
whatsoever as aforesaid the old Company 
and .the new Company bave good right to 
grant the said zemindaries, lands, heredita- 
ments and premises hereby granted or ex- 
pressed so to be unto and to the use of the 
said purchaser his heirs and - assigns in 
manner aforesaid and the said purchaser 
his heirs and assigns shall and may 
at all times hereafter peaceably and 
quietly possess and enjoy. the said zemin- 
daries, lands, hereditaments and premises 
and receive the rents and profits thereof 
without any lawful eviction, interruption, 
claim or demand whatsoever from or by the 
old Company or new Company or any 
person or persons lawfully or equitably 
claiming from under orin trust for them 
and that free from all encumbrances what- 
soever made or suffered by the old Com- 
pany or the new Company or any person 
or persons lawfully or equitably claiming 
as aforesaid”. It is ‘quite clear that the 
covenant against encumbrances is not an 
independent covenant, but is prefaced by 
the -words “and that” and follows the 
covenant, for quiet enjoyment. Iam unable 
to agree in the view propounded on behalf 
of the plaintiff that the word “that” which 
precedes the expression “free from encum- 
brances” relates tothe word “estate” and 
that the covenant means to guarantee that 
the estate was free from encumbrances. 
The mere existence of an encumbrance does 
not give a right to sue under this covenant 
[Nottidge v. Derring (1), also Nottidge v. 
Derring (6) and In re Martin, Ex parte 
Ti (1910) 1 Oh. 297; 79 L. J. Ch. 439; 109 L. T. 
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Dixon (7).] In an action on a covenant of 
this description the plaintiff must allege the 
facts constituting the disturbance and that 
the disturbance was lawful, with sufficient 
particularity to show the breach of covenant 
[Foster v. Pierson (8}.] In the present case 
na such disturbance was alleged; and, in 
fact, so far as can be made out from the 
evidence the payments were made without 
even a claim or demand made by or on 
behalf of the superior landlords. Were it 
possible to hold that the present suit was 
one for damages for breach of the covenant 
I would have unhesitatingly held that it 
did not lie; but I do not find any indication 
in the pleadings that- it is a suit of that 
character. 

The precise character of the suit, notwith- 
standing the inartistic form of the plaint, 
tomy mind, is essentially that of a suit 
to recover money under s. 69 of the 
Indian Contract Act. The plaint says in 
so many words that itisa suit for recovery 
of money and it can very well be gathered 
from the plaint taken as a whole and also 
from the statement therein of the cause of 
action that the claim is not one for damages 
but for money actually paid. Section 69 of 
the Indian Contract Act runs thus: “A 
person who is interested in the payment of 
money which another is bound by law to pay, 
and who, therefore, pays it, is entitled to be 
re-imbursed by the other”. In asuit under 
this section it is essential that there should ` 
be, firstly, a person who is bound by law to 
make a certain payment, secondly, another 
person who is interested in such payment 
being made, and thirdly, a payment by such 
last mentioned person. If these circum- 
stances exist, the fiction of an implied re- - 
quest from the defendant to the plaintiff to 
make the payment may be properly import- 
ed into the case so as to bring it within the 
section and thus the right to re-imburse- 
ment is created. A debt for money paid 
arises where a person has paid money for 
another under’ circumstances and upon 
occasions which make it just and equitable 
that it should be re-paid, a debt or promise 
to pay is then implied in law, without any 
actual agreement to that effect. Sir 
¥rederick Pollock in his book on the Indian 
Contract Att expressed an opinion. that 
s. 69 of the Actdays down in one respect a 
wider rule than appears to be supported by 
any English authority, and that the words 


(7) (1912) 106 L. T. 381. 
(8) (1792) 4 T. R. 617; 100 B. R. 1207, 
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“interested in the payment of money which 
another is bound by law to pay” might in- 
clude the apprehension of any kind of loss 
or inconvenience or at any rate of any 
detriment capable of being assessed in 
money, while that was not enough in the 
common law, to found a claim to re-imburse- 
ment by the person interested if he makes 
the payment himself. This view has been 
judicially adopted by Stanley, ©, J., in the 
case of Tulsha Kumar v. Jogeshwar Prasad 
(9) and by the Madras High Court in case 
` of Subramania Iyer v. Vengappa Reddi (10) 
and by this Court in the case of Pankha- 
batt Chaudhurani v. Nonihal Singh (11). 
It can hardly be disputed that arrears of rent 
which form the first charge on an estate 
under s. 65 of the Bengal Tenancy Act and 
for which the estate is liable tobe sold, if 
not paid, reasonably creates such an appre- 
hension. It makes no difference that a decree 
has not yet been obtained fora suit may be 
instituted at any momentand the loss, and 
inconvenience consequent on the institution 
of a suit are manifest. In paras. 8 and 9 
of the plaint the fact of such payments and 
the circumstances ‘thereof were specifically 
alleged and the wording of the latter para- 
graph closely follows the language ofs, 69 
of the Indian ContractAct. The defendants 
in their written statement did not state 
that the.payments were made otherwise than 
in the ordinary course. If the plaintiff's 
allegation is true and, as I have said before, 
we must proceed for the purposes of this 
question on the assumption that it is true— 
then the Company was bound in the absence 
of'a contract to the contrary to pay the 
rent accrued due in respect ofthe pro- 
perty upto the date ofsale. Unders. 55 of 
the Transfer of Property Act the liability to 
pay the arrears was with the Company. 
There can, therefore, be no. doubt what- 
soever that the first two out of the three 
- conditions enumerated above are present in 
the case. Iam not at all pressed by the 
authority of the decision in the case of Dost 
Muhammad v. Sanjad Ahmed (12) upon 
which reliance was placed on behalf of the 
appellants as the judgment gives no reason 
beyond stating that no relations existed be- 
tween the vendor and the vendee from which 


(9) 28 A. 563; A. W. N. (1906) 414; 3 A. L. J. 372. 
(10) 4 Ind. Oas. 1033; 33 M. 232; 19 M. L J. 750. 
a 21 Ind. Cas. 207; 18 O. W.N.778; 190. L. J. 


la. + 
i (12) 6 A. 67; A. W. N. (1883) 210; 3 Ind. Dec. (N. s.) 
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any obligation of the character mentioned 
in ss. 69 and 70 of the Act could bs 
implied as attaching to the vendor, and | 
also because the Transfer of Property Act 

evidently had not come into operation on 
the date ofthe suit in that case. In fact 
the Allahabad High Court has held in a 
later case,. namely, that of Kiahan Lal v. 
Megh Singh (18) that after the passing of 
the Transfer of Property Act, that decision 


. cannot be regarded as good. The other 


condition, as I have stated, is that the pay- 
ment should have been made by the plaint- 
iff. Herein thepresent case the defendant 
No. 4 as Receiver paid the monies out of the 
funds of the plaintiff's estate in his hands. 
It is not disputed thatsuch payments were 
made, and it is not alleged on behalf of the 
defendants that they were made otherwise 
than in the ordinary course, but it is urged 
that the payments were made by the Receiver 
and not the plaintiff himself and, there- 
fore, the plaintiff cannot claim to be re- 


_imbursed. 


The nature of the office of a Receiver is 
simply this, that he is an impartial person 
appointed by the Court to collect and receive 
pending the proceedings the rents, issues 
and profits of land or personal estate or 
other things in question which it does not 
seem reasonable to the Court that either 
party should collect or receive. The object 
sought by the appointment of a Receiver 
is the safeguarding of property for the 
benefit of those entitled to it. His posses- 
sion is on behalf and for the benefit of all 
the parties to the suitin which he is ap- 
pointed, and is the possession of all the said 
parties according to their titles. The pro- 
perty in his hands is in custodia legis for the 
person who can make a title to it. The 
title of the real owner is in no way affected 
either in theory or principle by his appoint- 
ment. He collects and receives the rents, 
issues and profits not upon his own title 
but upon the title of some persons, parties 
to the action. One of the main incidents of 
his duties is to preserve and protect the 
property which is put into his possession 
and from this it necessarily follows that 
where a Receiver is appointed in respect of 
lease-holds, upon him devolves the perform- 
ance of the obligations imposed by the 
possession of land and consequently he 
must out of the sub-rents.discharge the head 
rents payable in respect of the lease-holds. 


(13) A. W. N. (1901) 37. 
ji . 
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It is contended, however, that Mr. Tweedie 
when he made the payment was an officer of 
the Court and was notan agent of the plaint- 
iffand that, therefore, the plaintiff cannot 
claim to be re-imbursed in respect of pay- 
‘ments made by Mr. Tweedie. Itis urgea tltat 
Receiver is pptly described as the hand of 
the Court and is not the representative or 
agent ofthe party or parties but of the 
Court, This proposition is certainly correct 
in the sense that he acts in the interest of 
neither plaintiff nor defendant but for the 
common benefit of all parties interested. 
Tt is also correct in the sense that as the 
representative of the Court he is subject to 
its orders and accountable to such persons 
and in such manner as the Court may 
direct. It is not, however, a proposition 
which can be accepted as universally correct 
under all circumstances; its correctness or 
otherwise would depend upon the nature 
of the causein which and the party on 
whose behalf he is appointed and also on 
the nature of the transaction which he 
enters into. 

In the case of Premlall Mullick v. Sumbhoo- 
nath Roy (14) which is one of the cases 
relied upon by the appellant on this point, 
this Court relying upon the observations of 
the Master of the Rollsin Bertrand v. Davies 
(15) observed that where a Receiver or 
. Manager is appointed by Court in a suit pro- 
perly constituted he should be considered 
as appointed on behalf of all persons inter- 
ested.in the property, and he is entitled to 


his ordinary commission and allowance, and | 


also to alien on the estate, as against all 
persons 
whatever it may be, that shallbe found to 
be due on taking his accounts. In the case 
of Administrator-General of Bengal v. Prem 
Lall Mullick (16), where a Receiver had been 
appointed’ to hold and administer the estate 
of a testator, it was held that he was merely 
the officer of the Court, and the estate must 
for all legal purposes be-considered as 
being in manibus curiw. In the case of 
Orr v. Muthia Chetti (17), where a Receiver 
was appointed at the instance of an attach- 
ing creditor in respect of the properties of 
a judgment-debtor and misappropriated 
monies that came to his hands, and the 
14) 32 0. 960; 11 Ind. Dee. (N. s.) 637. ` 


( < 
9) 31. Beav. 429; 54 E. R. 1204; 32 L. J. Ch. 
“uo ee s) 34; 7 L. T, 372; 1L W. R. 48; 235 R. R. 


504. 
92 0. 1011; 2 I. A. 203; 5 M. L. J. 157; 6 Sar. P. 

oF keo. Ii Ind. Dec. (x. 59 672 (P, C). 

Gan) 17 M, 501; 6 Ind. Deo. (8. 8.) 347. e 


interested in it for the balance, 
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question arose as to whether the payment 

by the judgment-debtor to the Receiver 

operated as a valid discharge of the judg- ° 
ment-debtor Muttusami Ayyar, J., held that ` 
the Receiver was an officer or representative 

of the Court and subject to its orders, and 
could not be considered as the judgment-- 
creditor's agent. In an appeal preferred 

against the aforesaid decision Muthia Chetti 

v. Orr (18). Shephard, J., held that a Receiver 

appointed to collect monies is not an. 
agent of either party, he is an officer of the | 
Court deputed to collect and hold monies 

in accordance with the order of the Court.. 
In the case of Harihar Mukherjee v. Jahar-* . 
uddin Mandal (19), the owners of an estate: 

had instituted a suit for accounts against 
a Tehsildar appointed by a Receiver who 
had been in charge of the estate under an, 
order of the Court but had since been dis- 
charged, it was held that such a suit can’ 
only be sustained on proof of a fiduciary 
relation between the parties and the 
Receiver is not arepresentative of the parties’ 
but an officer of the Court. In the case 
of Bolhm v. Goodall (20), the position of 
the Receiver and Manager of a partnership 
business in an action brought by one part-’ 
ner against his co-partner for the dissolu- 
tion of the partnership and winding up of 
partnership affairs was considered with 
reference to his right to bè indemnified by 
the party who put the Court in motion for 
his appointment and it was held that he’ 
was notan agent for that party. In the’ 
case of In re Flowers & Co. (21), it was held 
that service of notice on such a Receiver 
was not service on the partners as he was 
not the agent of the partners. In the case 
of Burt, Boulton & Hayward v. Bull (22) 
which was debenture-holders’ action, if 
was held that the Receiver appointed therein 
is not the agent of the Company. On the 
other hand in books on Receivers there 
are cases cited to show as to how far 
a Receiver is an agent for the Court. 


‘or for the party or parties entitled to the’ 


estate where he is treated as an agent for 
the Company or debenture-holders in an 
action for winding up, or for the mortga- 
gor or the mortgagee or in other cases.. In 


a 20 M. 224° 7 Ind. Dee. (x. s.) 160. 
(19) 62 Ind. Cas. 768; 26 ©. W. N. 992. 

(20) (1911)1 Gh. 155; 80 L-J. Ch. 86; 103 L. T. 717; 
55 S. J. 108: 27 T. L. R. 106. 4 

(21) (1897)1Q. B. 14; G5L.J. Q. B. 079; 75 L.T, 
306: 45 W. R. 118. ; 

(22) (1895) 1 Q. B. 276. 
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the case of Wilkinson v. Gangadhar Sirkar 
(23) which is the leading case on Receivers 
in this country, Phear, J., explained the 
true position of a Receiver appointed by the 
Court in these words: “The Receiver in g 
„suit is nothing more than the hand of the 
Court for the purpose of holding the pro- 
perty of the litigants whenever it is _neces- 
sary that it should be kept in the grasp of 
the Court, in order to preserve the subject- 
matter of the suit pendenti lite and the pos- 
session of the Receiver is simply the posses- 
sion of the Court. He has no personal 
rights in the property, nor can he take 
any steps with regard to it, without the 
sanction of the Court. If it is necessary 
for him to take action of any sort, he 
should be put in motion by the Court on 
the application of the parties to the suit; 
and whatever he rightly does with regard 
to the property, he does simply as agent 
of the owners of the property.” That was 
a case in which a Receiver had entered into 
a contract to sell some property. In the 
case of Poresh Nath Mookerjee v. Omerto 
Nauth Mitter (24) in which case a Receiver 
appointed in a partition suit had created 
a charge on the estate for the purpose of 
raising money on the security of the entire 
estate for paying the rents due on the estate 
and a suit was instituted for a declaration 
that the indenture executed by the Receiver 
under the authority of the Court’s order 


created a valid charge, two questions arose ` 


first whether the parties were bound by the 
indenture so executed by the Receiver and 
second, whether an application should not 
have been made in the suit in which the 
Receiver had been appointed instead of a 
separate suit being instituted. Trevelyan, 
J., whose judgment is reported at pages 
615* and 616* quoted with approval the 
dictum of Phear, J., cited above and held 
that the principle applied just as much 
‘with regard to the parties to the suit who 
opposed the Receiver's appointment or who 
objected to his receiving particular powers 
as it did to the parties at whose instance 


he was appointed or set in motion and that. 


being so the ordinary law of principal and 
agent applied. It was also held that the 
fact that the plaintiff may have a remedy 
in the suitin which the Reseiver was ap- 
pointed did not excludeshis remedy in the 
suit separdtely instituted. This decision 

(23) 6 B. L. R. 486, 

(24) 17 C. 614; 8 Ind. Dec. (x. s.) 949. 

*Pages of 17 O,—[BHd,] - : 
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was affirmed on appeal and it was pointed 
by the Court of Appeal that having regard 
to the conditions under which the estates 
are held in this country, cne of which is 
that they are liable to be sold if the rents 
and revenue due upon them are not paid, 
it was apparent that the power to take the 
estate out of the hands of th owners and 
to place itin the hands of a Receiver with 
powers to do what is necessary for its pro- 
tection must include a power to raise money 
to pay rent or revenue whenever it is neces- 
sary to do so. Applying these principles 
to the present case it follows asa matter 
of course that the payment by the Receiver 
of the rents justly due out of the funds 
in his hands is equivalent in law to a 
payment made by the owner himself. 

In my opinion, then, all the conditions 
requisite to bring the suit within the pro- 
visions of s. 69 of the Indian Contract Act 
are present and the suit is accordingly 
maintainable. It is not a suit instituted 
against the defendant No. 4 asking for any 
relief as against him in his capacity as a 
Receiver and, therefore, no sanction of the 
Court is necessary for its institution. It 
cannot be doubted that a person who is- 
prejudiced by the conduct of a Receiver 
appointed in an action ought not, without 
the leave of the Court, to commence an 
action against him for adequate reliefs; 
more ordinarily would his remedy lie in an 
application to the Court in the course of 
the action itself. But, if an application 
had been made in the partition suit by the 
present plaintiff to hold the Receiver ac- 
countable for the monies paid by him as 
alleged, the Court would in all probability 
have found itself unable to decide the 
question of his accountability in such a 
proceeding, inasmuch as it involved a 
determination of the rights and liabilities 
between the Companies on the one hand 
and the plaintiff on the- other—a matter 
entirely outside the scope of the suit in 
which the Receiver had been appointed. 
Where the accountability of a Receiver 
depends upon debatable questions not easy 
to be dealt with at the passing of the Re- 
ceiver’s accounts the Vourt often declines to’ 
go into the matter in such proceedings. As 
an instance of’ this class of cases may be 
quoted the case of Coomar Sattya Sankar 
Ghosal v Ranee Golapmonee Bebee (25). The- 
Court dealing with the suit for partition“ 
would have passed the accounts on the- 

(25) 5C, W. N. 223, : 
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‘view that the arrears were justly’due by 
the estate and the Receiver was justified 
in paying them off out of. the monies in 
‘his hands. This objection, therefore, in my 


opinion, is not well-founded and the suit as | 


framed was clearly maintainable. s 

The appellants’ next objection relates to 
the maintainability of the suit as against 
all the defendants, and particularly as 
against the defendant No. 4 upon the finding 
of the Subordinate Judge that the mis- 
representation charged in the plaint had not 
been substantiated. On the other hand it 
has been contended on behalf of the plaint- 
iff that it should have been held that the 
allegation of misrepresentation was estab- 
lished upon the evidence adduced in the 
case. Reference was made on his behalf in 


this connection to the evidence of the plaint- ` 


- iff himself and his own affidavit which is 
an annexure to the written statement of 
the defendant No. 5. Theevidence on this 
point is not at all convincing and I must 
hold agreeing with the learned Subordinate 
Judge that there is no reliable evidence to 
prove that the defendant No. 4 made any 
such representation. Thesuit, however, does 
not seem tome to be based on such mis- 
representation, The heading merely des- 
cribes the alleged character of the sellers 
and the allegation of misrepresentation is a 
statement of an alleged fact on which the 
cause of action does not rest. From this 
finding it legitimately follows that if the 
“ present suitis treated as one under s, 69 
of the Indian Contract Act, there is no cause’ 
of action as against Mr. Tweedie, the defend- 
ant No. 4 and whatever may be liabilities 
of the defendant No. 2, the new Company, 
there can be no decree against the defend- 
. ant No. 4 in the present suit. . 

The next contention on behalf of the 
appellants is tothe effect that the liabil- 
ity to pay the arrears of rent was taken 

-over by the plaintiff by his purchase. I 
have already observed that the plaintiff's 
case put forward in his plaint was that there 
was a representation made to him by the 
defendant No. 4 that there were no arrears 
due has not been established; it is also 
clear upon the circumstances of the case, 
the plaintiff's wife being one of the co- 
sharers in the superior interest that it is 
not very likely that the plaintiff would 
not know that there were arrears. These 
findings, however, aré not sufficient to dis- 
pose of the question. It must be decided 
upon the terms ofthe document, and 

ka $ kd 
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perhaps also upon the evidence that there 
is on the record as to the circumstances 
connected with the transaction and as to 
the intention of the contracting parties,— 
I say perhaps, as I am very doubtful if 
if the face of the document Ex. 1, embody- 
ing the terms of the contract between the 
parties any evidence is at all admissible for 
the purpose of proving the agreement that 
is setup on behalf of the defendants. Such 
evidence may, if at all, be admissible under 
the second proviso tos. 92 of the Indian 
Evidence Act; and in view of the highly 
formal nature of the document which evi- 
dences the transaction—a document which 
was executed after a good deal of cor- 
respondence between two firms of Solicitors 
who were acting for the parties, in the 
course of which the terms were threshed 
out in all their details and which was 
drawn up after the drafts were several 
times corrected and finally approved—I 
should not be prepared to hold that the 
evidence is admissible in the present case. 
Learned Counsel appearing for the appel- 
larits concedes that it is difficult to say 
that it is admissible and his only justifica- 
tion for relying upon the evidence, as he 
says, is that the plaintiff also has sought 
to travel beyond the covenants embodied 
in the document. He contends on the 
authority of the case of Joliffe v. Baker (5) 
that if a purchaser after completion of the 
contract and execution of the conveyance 
seeks to recover compensation from the 
vendor, for false representation made by 
the latter, such compensation cannot be 
recovered unless there was fraud or the 
breach of some contract or warranty con- 
tained in the conveyance. In my ‘opinion, 
the principle is not applicable to the pre- 
sent suit, which is not a suit for compensa- 
tion based upon breach of a covenant, but 
as I have already said, a suit for recovery 
of money actually paid on behalf of the 
plaintiff and out of the plaintiff's estate, 
which, itis alleged the respondents were 
bound to pay. The plaintiff, therefore, in 
my judgment, is’ not seeking to go beyond 
the covenants in any view of the matter. 
I am, therefore, of opinion that as there 
is no dispute that the conveyance does 
not purport to deal with the liability to 
pay the arrears, the ordinary law applies 
and the vendors were liable to pay them up 
to the date of the sale, : i 
_I should not, however, rest my judgment . 
on this ground alone, as extrinsic evidence ` 


(90 i. ©. 19251 
has been adduced on both sides, and evi- 
dently without any objection, A good deal 
of dust has arisen over the controversy as 
to why it was that the consideration-money 
was increased from 3 lacs 20 thousand to 
8 lacs 30 thousand and yet ultimately, 
the former ‘sum was mentioned in the 
document and not the latter or in other 
words as to what did this extra amount of 
10 thousand represent and tq whom did 
it go. On plaintiff's behalf it is urged that 
it was paid so that the back rents due 
from tenants might be assigned over to 
the purchaser, On behalf of the defendants 
it was contended that it represented the 
rents due from tenants less the amounts 
of arrears due to the landlords and so the 
liability to pay the latter was taken over 
by the purchaser. A most unsavoury part 
of the evidence was that given by the 
Solicitor Mr. Watkins and that afforded 
by the entries in his books. There isa 
want of candour running through the evi- 
dence of this gentleman and the explana- 
tion offered by him, ifitis any explana- 
tion at all, of the entries in his books which 
purport to ear-mark this extra amount 
of 10 thousand as brokerage, is, to say the 
least unworthy of his position as an officer 
of the Court, which he is and in which 
capacity he acted. I propose to say nothing 
further in this matter as, in my opinion, it 
has very little bearing on the question 
that we have got to determine. Suffice it 
to say that I am unable to accept the story 
of Mr. Tweedie and his witness Abinash 
Chandra Mittra that the extra 10 thousand 
represented the difference between the 
arrears due from tenantsand the arrears 
of rent due to the landlords. The corres- 
pondence especially the letters Ex. 10 and 
Ex.16 and the evidence of the Solicitor 
Mr. J. N. Basu which is perfectly clear and 
fair leave no doubt in my mind that no 
liabilities were taken over by the purchaser 
and the purchase was made on a bare con- 
tract of sale and that the conveyance was 

executed on the terms mentioned in the 
` conveyance itself and there was no arrange- 
ment or agreement entered into between 
the parties varying the ordinary inci- 
dents of law relating to the rights and 
liabilities as between a vendor and a pur- 
chaser. I am also fortified,in this con- 
clusion .by the circumstance ihat in one of 
the drafts Messrs. Watkins & Co., expressly 
put in a clauseas to the taking over of 
the liability by the purchaser, but it was 
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not embodied in the document in the form 
that it ultimately took. There is some 
evidence that the vendors had been 
negotiating in the past for the sale of the 
properties on the footing of the liabilities 
in respect of the arrears of rent being 
taken over by the purchaser as for in- 
stance the evidence of D. W. No. 1, Babu 
Ramesh Chandra Sarkar, anti some docu- 
mentary evidence as well in the shape of 
correspondence. This evidence, however, 
does not go far enough to show that the 
plaintiff's purchase was on that footing. 
The positive evidence given by Mr. Tweedie 
and of D. W. No. 2; Abinash, as to a state- 
ment showing arrears of rent due from 
the tenants of the estate and the arrears due 
to the landlords having been given to the 
plaintiff about six months before the sale 
may or may not be true; but that does 
not, in the faceofthe matters to which I 
have already referred, lead to the conclu- 
sion that the liability did in fact pass to 
the plaintiff by the sale. 

The last argumentis that the plaintiff 
has failed to prove that the defendant 
No. 2 the new Company took over the 
liabilities of the old Company in the matter 
of the payment of the arrears. This objec- 
tion in the form in which it is urged before 
us does not appear to have been taken in 
the written statement. Inthe written state- 
ment there is only a general statement: 
that the new Company isnot legally liable 
for the amount claimed or for any amount 
whatever. It would seem that they never 
disputed the position that whatever rights 
and liabilities attached to the old Com- 
pany passed to the new Company and 
consequently no issues were raised on this 
point. In the conveyance to which, as I 
have alteady stated, the new Company was 
a party executant, it was declared that the 
new Company was incorporated with a 
view to take over the assets and liabilities 
of the old Company, and that both the 
Companies were lawfully and absolutely 
seised and possessed of or otherwise well 
and sufficiently entitled to the zemindaries, 
lands, hereditaments and premises. The 
whole case has been fought out in the 


Court below on the footing that the rights- 


and liabilities of the two Companies were 
identical. If that was not the fact it was 
for the new Company to plead the same 
or at» any rate to prove the same as it was 


a matter within their special knowledge. - 


In none of the forty-four grounds taken 
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by the appellants in their memorandum 
of appeal has this objection been indicat- 
ed, and it would be unreasonable to require 
the plaintiff to produce evidence of a fact 
which was to all intents and purposes one 
of the admitted features of the case. 

am accordingly of opinion that tht 
appeal fails except in so far as it ison 
behalf of the Ka No. 4. I, therefore, 
agree with my learned brother in holding 
that the decree passed by the Court below 
as against the said defendant should be 
set aside, and-the suit in so far asit is 
against him must be dismissed. The appeal 
in so far as it is on behalf of the defendant 
No. 2 should be dismissed with costs. The 
defendant No. 4 must bear his own costs in 
both Courts, 

Z. K. 


< 


Appeal dismissed. 


PATNA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 915, 963 ro 976, 1454 ro 1471 
oF 1924. 

July 22, 1925. 
Present:—Justice Sir B. K. Mullick, 
Kr., Acting Chief Justice and Mr. Justice 

f Kulwant Sahay. 
SIB SAHAI LAL AND OTHERS— 
APPELLANTS 
: VETSUS 
HoN'BLE Sir BIJAI CHAND MAHTAB— 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), 5. 52-——Landlord 
and tenant--KKabuliyat granted on the basis of area—- 
Additional rent, whether can be claimed—Jam andi 
prepared by landlord, whether admissible in. evidence. 

Where a contract of tenancy is made not with 
reference to any boundaries or a specifie block other- 
wise identifiable but for a certain area at a certain 
rental the area is of the essence of the contract and 
any subsequent excess found upon measurement rend- 
ers the raiyat liable to pay additional rent under 
s. 52 of the Bengal Tenancy Act. [p. 864, col. 1.] 

For the purposes of s. 52 of the Bengal Tenancy 
Act it is net always necessary to ascertain the area 
of the original grant and the rent thereby reserved. 
All that the landlord has to show is that the present 
area is greater than the area for which the rent was 
last paid. The onusis then shifted on the tenant to 
show that the excess land used previously to belong 
to the holding and was lost by diluvion or otherwise. 
[p. 864, col. 2, 

A jamabandi prepared by the landlord though not 
binding upon the tenant is admissible in evidence to 
show that since the creation of the tenancy rent has 
‘been assessed and that such assessment was on the 
basis of a certain area. [p. 865, col, 2] 
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Appeals from a decision of the Additional 
Subordinate Judge, Bhagalpur, dated the 
26th April 1994, affirming that of the 
Munsif, Madhipura, dated the 4th June 
1923. 

e Messrs, S. M. Mullick and S. N. Palit, for 
the Appellant. l 

Messrs. Sultan Ahmad and S.C. Mazum- 

dar, for the Respondents. 
` + JUDGMENT. a ee 

Mullick, Actg. C. J.—The plaintiff 
brought 47 suits against different tenants 
for arrears of rent for the years 1327, 1328 
and 1329 Faslis. He also at the same time 
claimed additional rent for excess area 
under s. 52 of the Bengal Tenancy Act 
alleging that by a measurement made in 
the course of partition proceedings in 
1910 and 1911 it was found that the area 
in the possession of the tenants was in 
excess of the area for which rent had been 
previously paid. He also claimed an en- 
hancement under s. 30 (b) on the ground 
that there had been a rise in the averagé 
local prices of staple food crops. He also 
claimed enhancement under s. 30 (d) on thé 
ground that the lands had been improved 
by the fluvial action of the river Kosi. 

Three suits were compromised and oné 
was decreed ex parte. In the remaining 
43 cases the Munsif disallowed the prayer 
for enhancement under s. 30 (d) but he 
allowed in a modified form the prayer for 
enhancement under s. 30 (b). He also 
allowed the claim under s. 52. He made 
decrees against the tenants in accordance 
with these findings. 

Thereupon the tenants in 35 cases ap- 
pealed to the District Judge. The appeals 
were heard by the Subordinate Judge whose 
decision was as follows :— 

(a) The learned Subordinate Judge affirms 
ed the Munsif’s decree for enhancement on 
the ground ofarise inthe price of food 
grains. A 

(b) He affirmed the Munsif’s finding that 
the quality of the land had not been shown 
to have improved ana his decree dismiss- 
ing the claim unders. 30 (d), Bengal Ten- 
ancy Act. 

(c) Heaffirmed the Munsif's finding that 
the standard of measurement wasa lugga of 
64 cubits. 

(d) Disagreting with the Munsif he found 
that the tenancies which, according to the 
evidence, have existed for a period of 70 
years were not created after measurement 
and he modified the Miunsitf’s decroz and 


t30 1. ©. 1998) , 
allowed an enhancement under s. 52 only in 
some of the cases. 

As the learned Subordinate Judge’s judg- 
ment seems somewhat obscure at first sight 


it is necessary to examine it with refer-. 


ence to the pleadings and the judgment 
of the Trial Court. Nowin the plaint the 
plaintiff distinctly makes the case that the 
mouzas from time immemorial have been 
settled with tenants after proper measure- 
ment with alugga of 6} cubits and that the 
measurements were entered in the rent 
roll kept by the zemindar and in the 
receipts granted to the raiyats and that in 
accordance with the said practice the de- 
fendants used to take settlement ofspecified 
areas at specified rates per bigha. The 
plaintiff then alleges that from about 1305 
to 1313 Faslis the lands were inundated by 
the river Kosi and that in 1314 the defend- 
ants encroached upon the khas lands of 
the plaintiff and that in 1316 a Cadastral 
‘ Survey was made and it was found that 
the defendants were holding lands in ex- 
cess of the area originally settled with 
them. At the trial the plaintiff produced 
the jamabandis for the years 1314, 1315 


and 1316, also some karchas and counter-. 


foil rent receipts. From the Munsif's 
judgment it would appear that the jama- 
bandis show the area, the rate per bigha 
and the total rental. The karchas show 
the area andthe rental. The counterfoil 
rent receipts contain the same particulars 
and on the back of them appear the thumb 
impressions of the razyats. 

At the trial one of the Issues (No. 14) 
was “Is there any system of measurement 
prevalent in the village where the plaint 
lands are situate?” This was answered by 
the Munsif in the affirmative. The Munsif 
appears to have held not only that the 
standard of measurement was 6} cubits 
but also that there was a practice of 
measurement inthe mouza such as is refer- 
red to in cl. (6) of s. 52 of the Bengal 
Tenancy Act. That clause provides that 
if such a practice is established then the 
Court may presume that the area specified 
in a patta, kabuliyat or rent rollhas been 
entered in such patta, kabultyat or rent roll 
after measurement and the Munsif gave 
effect to this presumption and found that 
the areas shown in the jamabandis and 
the other papers were entered, after measure- 
“ment. 

The Subordinate Judge accepts the 
Munsif's finding as to the length of the 
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standard of measurement but does hot find 
that there was any measurement before 
‘entering the areas in the papers. 

But in the course of the trial the plaint- 

iff appears to have made an alternative 
case. He contended that even ifhis allega- 
tioa of measurement was not accepted 
and it was held that the janiabandi and 
other papers referred to an asSumed area, 
still he was entitled to additional rent 
upon the difference between the present 
area and such assumed area. 

The learned Munsif accepted this alterna~ 
tive contention although it did not arise 
upon his findings. 

The Subordinate Judge took a middle 
course and he held that the areas entered 
in the papers were in fact assumed areas 
and where the difference between the pre- 
sent area and the assumed area was small 
he declined to decree enhancement. He 
thought that it was quite possible that 
in these cases the area was underestimated 
and that the area of the holding at the 
time ofits origin was the same as that fixed 
by the partition proceedings. He appears 
to have found his decision upon the princi- 
ple of mutual mistake. 

But where the difference was large the 
Subordinate Judge held that the raiyat 
must have encroached upon the zemindar’s 
land. The learned Judge found that the 
encroachment took place not upon the 
zemindar’s khas lands of which he had 
none in the neighbourhood but upon the 
lands of other ratyats paying rent to him, 
But as the law is that encroachments, 
whether upon the landlord's khas lands 
or upon those of third parties must always 
enure to the benefit of the landlord, the 
learned Subordinate Judge held that in 
these cases the difference between the 
present area and that shown in the land- 
lord’s papers constituted an excess upon 
which the ratyat was liable to pay addi- 
tional rent. 

The Subordinate Judge accordingly dis- 
missed 17 of the appeals. 

In, the remaining 18 appeals he dis- 
allowed the prayer for enhancement under 
s. 52 while maintaining the enhancement 
under s, 30 (b). 

We have now before us 33 second ap- 
peals.. f 

In 18 the landlord appeals against the 
Subordinate Judge's decrees disallowing 
enhancement under s. 52. ' 

In 15 appeals the tenants appeal againgk 


: ! 


BiA 


the Subordinate Judge’s decrees allowing 
enhancement under s. 52. 


It is urged that the Subordinate Judge's. 


finding is that as the plaintiff has failed 
to show what was the areaof the holdings 
at the time of their origin he is not 


entitled now to claim rent on any exgess" 


area and that the operative part of the 
judgment $ inconsistent with the findings. 

In my opinion the findings, when pro- 
perly understood justify the decree and itis 
desirable first to consider the scope of 
s. 52. Now excess area may be acquired 
by a tenant; (a) by encroachment on waste 
or unoccupied land of the same estate 
belonging to his landlord ; (b) by alluvion 
or (c) by encroachment on the lands ofa 
third person, The tenancy may be created 
by reference to boundaries. In such a 
case the operative part of the contract 
lies inthe enumeration of the boundaries 
and any reference to area is merely descrip- 
tive and does not affect the identity of the 
subject-matter of the grant. 

Next a tenancy may be created by the 
grant of a block ofland described other- 
wise than by reference to boundaries. 
Here again any incorrect assertion as to 
the area willbe merely false description 
and will not affect the liability for the rent 
reserved. Ineither of these two cases the 
rental may be either a lump sum without 
_reference to rates or alump sum based upon 
arate or rates per unit of measurement. 

The third case arises when a tenant 
squats upon the land of the zemindar and 
there is an implied contract of tenancy to 
pay fair and equitable rent upon all the 
lands in his possession at any time. Strictly 
speaking, s. 52 is not necessary to fix liabil- 
ity for excess area under such a contract. 
The liability for excess area arises upon the 
contract itself. x 

The fourth case arises when the contract 
is made not with reference to any bound- 
aries or a specific block otherwise identifi- 
able but for a certain area at a certain 
rental. In such a‘case the area is of the 
essence of the contract and any subsequent 
excess found upon measurement renders the 
raiyat liable to pay additional rent. In 
determining the area demised the parties 
may either resort to measurement or they 
may agree to accept an assumed figure. In 
either case s. 52 operates. In the cases before 
us there is no finding that the original grant 
was for land within any specified boundaries 
or comprised in a specified block, The Sub- 
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ordinate Judge finds that there was no 
measurement before the grant and I think 
he intends to find that thé settlement was 
for an assumed area. He does find that 
there was no rate per bigha; but that ques- 
The sole question is 
whether the rent reserved in 1314 was for 
an area less than the present area. 

For the purposes of s. 52 itis not always 
necessary to ascertain the area of the 
original grant and the rent thereby reserv- 
ed. All that the landlord has to show is 
that the present area is greater than the 
area for which rent was last paid. The 
onus is then shifted on the tenant to show 
that the excess land used previously’ to 
belong to the holding and was lost by dilu- 
vion or otherwise. As I read the learned 
Subordinate Judge’s findings I think he 
holds that the landlord’s- papers show that 
in 1314 and subsequent years the tenants 
were paying the rents noted against their 
names for areas assumed by both parties to . 
be correct and that they would be liable to 
pay additional rent: (1) if the jamabandis 
of 1314 recorded anew contract; or (2) if 
the assumed areas were in accord with the 
state of affairs at the origin of the tenancies. 

As the case of neither party was that 
there was a new contract of tenancy the 
only question for decision that re- 
mained was what was the area at the 
origin? For this purpose the learned Judge 
accepted the jamabandi papers as evi- 
dence but he declined to give that weight 
to them that the Munsif gave and he held 
that in some of the cases they were inaccu- 
rate. The Munsif held that as there was a 
practice of measurement in the mouza the 
jamabandis must be taken to be accurate 
and conclusive as to the area of the hold- 
ings at their origin. The Subordinate 
Judge declined to accept the oral evidence 
upon this point and he drew attention to 
the fact that the papers previous to 1314 
had not been produced and he thought 
that the areas shown in the jamabandi of 
1314 might well be the area of the holdings 
at the time of their origin in those cases 
where the excess discovered in 1316 was 
only slight. On this point the, learned 
Government Advocate on behalf of the 
landlord attacks the learned Judge's find- 
ing on the ground that he did not consider 
the whole evidence in the case, It is 


` pointed out that no reference is made to 


the fact that the tenants placed their thumb 
impression upon the counterfoil rent 
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receipts and that there is no discussion of 
the evidence of some of the witnesses who 
prove the measurements.. As the Subordi- 
nate Judge had the whole evidence before 
him his finding in favour of the tenants 
with reference to these cases is, I think, con- 
clusive. 

Therefore, the Second Appeals Nos. 1454 tb 
1471 of 1924 preferred by the landlord must 
be dismissed with costs. I donot think there 
is any ground for the suggestion that the 
learned Judge was labouring under the 
impression that landlord must prove 
measurement in 1314. It is clear that he 
did not consider that necessary. And, as 
to the onus which rested upon the tenants 
to show that the present area is not in ex- 
cess of the original area, though it is not 
quite clear whether the Subordinate Judge 
hascorrectly placed the burden, the learned 
Judge has come to a finding on the evi- 
dence on both sides and the question of 
the burden of proof becomes academical. 

In regard to the cases in which the 
difference is large, the learned Subordinate 
Judge takes the view that the jamabandi 
of 1914 is approximately correct and the 
large difference shows that the excess is 
real. The position taken by the learned 
Subordinate Judge is perhaps not very 


logical but he was entitled to find in. 


which cases the jamabandi area was not the 
original area and his finding is conclusive. 
Therefore, Second Appeals Nos. 915 and 
963 to 976 which have been preferred by 
the tenants are dismissed with costs, 
Before concluding it is necessary to refer 
to Manindra Chandra Nandi v. Kaulat 
Shaik (1). In this case the landlord pro- 
duced jamabandis and rent receipts show- 
ing the area in certain years and he claim- 
ed additional rent on excess area found in 
the possession of the ratyatin a subsequ- 
ent year. 
High Court held that the claim could not 
be allowed, but in affirming the decision 
of the lower Appellate Court, which was 
conclusive as a finding of fact, their Lord- 
ships reviewed the previous law on the 
subject in Bengal and made certain observa- 


tions upon which, though obiter, consider- . 


able stress has been laid by the learned 
Vakil for the tenant appellants before us. 
The material passage of the leading Judg- 
ment runs as follows: — 

“I take it to be the settled” rule of this 


(1) 79 Ind. Cas. 852;28 O. W.N. 264; 50°C. 957; 
(1924) A. I. R. (C) 374. 
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‘In their view the’ settled rule of 


Their Lordships of the Calcutta ` 
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Court that when a letting upon the basis of 
a measurement is proved the tenant has 
prima facie to show that the rent was a 
consolidated rent for all the land within 
specific boundaries, but that in the absence 
of such proof the mere production of such 
dakhilas as those now in evidence does not 
uffice to throw any onus on the tenant. 

he position then is simply that the land- 
lord has failed to establish tge fact of ex- 
cess area, because he has. failed to show 
with sufficient certainty what the area in 
fact was for which the rent was originally 
reserved. There is no reason whatever for- 
bidding a landlord from proving, if he 
can, a contract of the nature indicated in 
Dhrupad Chandra’s case (2), but entries of 
area and rate in dakhilas or jamabandis do 
not ‘suffice to prove this by themselves in 
the absence of further material throwing 
light upon the original conditions ofa hold- 
ing whose origin is beyond the reach .of 
direct evidence.” 

The learned Judges appear to have been’ 
disinclined to accept the view taken in 
this Court in Kesha Prasad Singh v. 
Tribhuvan (3), where it was held that state- 
ments of area in the landlord's papers whe- 


“ther after measurement or not were evi- 


dence for the purpose of ascertaining 
what the area was for which the rent shown 
in jamabandi was being paid. It would 
seem that the learned Judges were of the 
opinion that unless the jamabandis were 
prepared after measuremént no claim for 
enhancement could be founded upon ares 
the 
Calcutta High Court was that an assumed 
area could never be a foundation for such a 
claim. It does not appear, however, that 
the case of Durga. Priya Choudhury v. 
Hazra Gain (4) was considered by the 
learned, Judges, There Mookerjee, C. J., 
observed that a jamabandi prepared by the 
landlord though not binding upon the 
tenant was admissible as evidence that 
since the creation of the tenancy rent has 
been assessed and that such assessment was 
on the basis of a certain area; and in 
remanding the case the learned Chief 
Justice gave the following directions: “The 
District Judge will first consider whether 
since the date of the last assessment of rent, 
land has been added to the holding by en- 
croachment, accretion or in like manner, 
(2) 45 Ind. Cas. 660; 22 C. W, N. 826; 27 O. L. J. 563, 
a 39 Ind. Cas. 611; 2 P. L. J. 276; 1 P. L. W. 409, 
4) 62 Ind. Cas. 453; 25 0. WAN, 204, 


806. | 
If this is answered in the negative, he will 
consider whether the rent was assessed at 
a consolidated sum for the entire tract in 
the possession of the tenant, whatever its 
area might turn out to be, or whether the 
rent was assessed on an area fixed by esti- 
mate or determined by measurement. If 
the rent was not fixed as a consolidated sun 
the plaintiff is entitled to additional rent.” 
This view ofthe law is in accord with that 
which had been taken in this Court in 1917 
in Kesho Prasad Singh's case ‘3). It was 
subsequently affirmed in Sheo Kumar Lal 
v. Ramphal Das (5) and, in our opinion, 
the learned Subordinate Judge was right 
in taking the landIcrd’s papers into con- 
sideration in ascertaining whether the ex- 
cessin the cases before him was real or 
fictitious. 

The result is that all the appeals before 
us are dismissed with costs. 

Kulwant Sahay, J.—I agree. 

Z. K, Appeals dismissed. 

(5) 58 Ind, Cas. 959. : 
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Present:—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

Hazi Munshi FAZULUDDIN 
MAHAMMAD—Derenpant—APPELLANT 
VeETSUS 
KHETRA GHORAI AND oragrs— 


PLAINTIFFS—RESPONDENTS, 

Limitation Act (IX of 1908), Seh. I, Art. 95—Decree 
obtained by fraud, whether void or voidable—Sale held 
in execution of fraudulent decree—Suit to set aside 
decree and sale—Limitation. 

A transaction tainted with fraud is voidable and 
not void. A decree obtained by fraud, collusion: or 
any other unlawful means, is a pronouncement of a 
Court of Justice and cannot be treated as waste paper. 
The only objection that cam be made toa decree as 

"being void or a nullity must be on the ground that it 
was passed without jurisdiction. Where a decree is 
passed by a Court which had jurisdiction over the 
subject-matter of the suit,a plaintiff will not succeed 
in obtaining any relief in respect of it unless he 
gets it vacated. [p. 867; cols. 1 & 2.] 

A sale held in execution of a fraudulent decree is 

- nota void but a voidable sale; till vacated by an 

appropriate proceeding, the rights created. thereby 
are effective. Consequently where the right to have 

@ decree set aside as fraudulent has become barred 
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by limitation, no decree éan be. passed setting aside 
the sale only as made in execution of a fraudulent . 
decree. [p. 867, col. 2.] 

A suit fora declaration that a deeree and an auction 
sale thereunder are not binding on the plaintiff, is not 
a mere declaratory suit but in substance a suit to set 
aside the decree on the ground of fraud and is govern- 
ed A Art. 95 of Sch. I to the Limitation Act. [p. 868, 
wol. 1. 3 

Appeals against the decrees of the Off- 
ciating Subordinate Judge, Third Court, 
Midnapore, dated the 28th February 1922, 
modifying those of the Munsif, First Court 
at Contai, dated the 28th February 1921. 

Mr. J. C. Hazra (with him Babus Charu. 
Chandra Ganguly and Apurba Charan 
Mukerji), for the Appellant. 

Babu Santosh K. Pal, for the Respond- 


ents. 
JUDGMENT. 
Suhrawardy, J.—The facts of this 
case are that defendant No.3 brought a 
suit (being Mortgage Suit No. 79 of 1914) 
against the plaintiffs and obtained an ex 
parte decree against them in execution of 
which the properties in suit were sold and 
purchased by defendant No. 1 who obtained 
symbolical possession of the properties on 
the 20th February 1916. The present suit was 
brought on the 28th February 1920 in 
which the plaintifis prayed “to have their 
possession confirmed after declaration of 
their alleged title to the landsin suit or 
in the alternative for recovery of posses- 
sion of the disputed lands, after declara- 
tion that the decree in the mortgage Suit 
No. 79 of 1914 and the auction-sale in exe- 
cution . thereof were fraudulent and void, 
and if necessary, after setting aside the 
decree.” One of the pleas raised by the 
defendants was that of limitation and that 
is the only point pressed before us on be- 
half of the defendants-appellants. The 
plaintiff in his plaint alleged that he came 
to know of this decree on the 10th De- 
cember 1918. The First Court accepted 
that statement and finding that the decree 
and sale were fraudulent gave the plaintifis 
a decree for all the properties in suit which 
were described in two schedules being 
schedules (ka), and (kha). The defendant 
No. 3 appealed and the learned Subordi- 
nate Judge found that in the mortgage- 
bond the property described in schedule 
(ka) was fraudulently interpolated, and, 
therefore, the decree obtained by the de- 
fendant on ‘the strength of the bond so 
far as it related to that property was void 
as also the sale held under that decree. 
Regarding the properties described in sche- 
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dule kha he found that the properties were 
mortgaged to the defendant under the bond 
and, therefore, so far as the properties of 
that schedule were concerned the suit should 
be dismissed. 

As regards schedule kha the learned 
Subordinate Judge observes that the auc- 
tion-purchaser is a third party and he was 
not a party to the fraud by which the decree 


was obtained nor did he collude with the. 


other defendants; so the plaintiffs cannot 
recover possession of the land described 
in schedule kha unless he gets the sale and 
the decree set aside; and he thought that 
Art. 95 of the Limitation Act applied to the 
case. After making these observations the 
learned Judge raises the issues—So the 
question is if the plaintiffs are within 
three years of the date of their knowledge 
of the fraud, 4. e., the forgery in the bond: 
On this issue he records his finding in these 
words: “In fact I am convinced that they (the 
plaintiffs) knew of the same (the decree 
andthe sale) on the 20th February 1916 
when the symbolical possession was deli- 
vered and the. defendants wanted them to 
vacate the bastu. This suitis brought on 
28th February 1920. Therefore, the suit is 
evidently after three years from the date 
when the plaintiffs knew of that fraud.” As 
to schedule ka the learned Subordinate 
Judge is, of opinion, that as the land des- 


cribed in that schedule was interpolated - 


in the mortgage-bond after its execution 
the decree and sale have not affected the 
lands of schedule ka. The learned Judge 
seems to think that different legal con- 
siderations should apply to different por- 
tions of the decree obtained by the appel- 
. lant. If this is the view taken by fhe 
learned Judge it must be held to be wrong. 
A transaction tainted with fraud is void- 
able and not void. A decree obtained by 
fraud, collusion or any other unlawful 
means is a pronouncement ofa Court of 
Justice and it cannot be treated as a waste 
paper. The only objection that cau be made 
to a decree as being void ora nullity must 
be on the ground thatit: was passed with- 
out jurisdiction or that the Court which 
pased it had no territorial or pecuniary 
jurisdiction over the subject-matter of 
the suit. It is conceded that the Court 
which passed the mortgage-decree had 
jurisdiction over the properties in suit and 
was pecuniarily competent’ to try it. That 
decree, therefore, is a decree which is bind- 
ing upon all the parties to the suit unless set 
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aside in a properly constituted’ proceeding. 
The view that a decree passed with juris- 
diction, however tainted it may be with 
fraud, is not void, hardly needs any support 
from authorities: for it has been repeatedly 
held that a plaintiff will not succeed in 


* obtaining any relief bafore he, if the dec- 


„reb passed against him was by a competent 
Court, gets it vacated. Refergnce may be 
made to the case of Ramsona Choudhurani 
v. Nabakumar Sinha (1), where it is observ- 
ed “that a judgment rendered by a Court 
having jurisdiction over the parties and the 
subject-matter, unless reversed and annul- 
led in some appropriate proceeding, is not 
open to contradiction orimpeachment in 
respect of its validity, verity, or binding 
effect, by parties or privies in any collateral 
action or proceeding. The position 
is different when a judgment shows on 
its face that it is void for want of jurisdiction 
either of the person or the subject-matter; 
such a judgment is treated as anullity, 
collaterally impeachable by any person 
interested, whenever it is brought in ques- 
tion”, The same view has heen expressed 
inthe case of Raj Kumar Sarkel v. Raj 
Kumar Mali (2), where it was held that a 
sale in execution of a fraudulent decree is 
not a void but avoidable sale; till vacated 
by an appropriate proceeding, the rights 
created thereby are effective. In that case 
which coversa greater part of the points 
raised in this case, the sale was sought to 
be set aside on failure to set aside the 
decree; and the learned Judges held “that 
it was essential that the plaintiffs should 
seek, as they didin their plaint, to have 
the decree set aside on the ground of fraud 
before they could have the sale vacated. 

. Consequently where the right to have the 
decree seg aside as fraudulent has become 
barred by limitation, no decree can be 
made setting aside the sale only as made , 
in execution of a fraudulent decree, and as 
the plaintiffs have lost their right to attack 
the decree, they cannot consequently attack 
the sale’. This view has been adopted in 
many rulings one of which may be referred 
to, viz., the case of Bijoy Chand Mahatap v. 
Asutosh Chakrabarty (8). The result of all 
these authorities is that the plaintifis can- 
not get the relief which they seek to obtain 
in this case before they get rid of the decree 


(1) 10 Ind. Cas.°90;13 C.L. J 404; 160. W. N. 
895 . 


(9) 33 Ind. Cas. 767; 20 C. W. N. 659. 
(3) 62 Ind. Cas, 73; 48 C. 454; 25 O. W° N. 42, 
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which stands in the way. According to 
the findings of the learned Judge the 
plaintiffs came-to know of the existence 
of the decree and the sale more than three 
years before the date of the institution of 
the suit which is a suit to all interests 
‘and purposes `a suit for setting aside the 
decree and the sale. The decree and the 
sale being enly voidable, they must be 
avoided within the period of limitation 
fixed by Statute. But it is argued on behalf 
of the respondent that the suit was only one 
for a declaration that the decree and the 
sale were not binding on the plaintiffs and, 
therefore, it may be treated as a declaratory 
suit. This is an attempt to evade the clear 
provisions of law. To hold that the plaint- 
iffs are entitled to have a declaration that 
a certain decree is not binding against 
them though they were parties te such 
proceedings would be to make nugatory 
such provisions of the law which makes 
it obligatory on a party toset aside the 
decree and the sale in order to remove an 
impediment which stands in the way of 
his obtaining the relief he seeks. For 


instance the plaintiff, to avoid Arts. 91 - 


or 92 ofthe Limitation Act, may not seek 
to have the instrument which purports to 
have been executed by him cancelled or 
set aside but may merely sue fora declara- 
tion and possession of property or other 
ancillary reliefs. This he cannot be allowed 
todo. Itcannot be said that the plaintiff 
is entitled to regard the transaction to 
_which heissaid tobe a party a nullity. 
Iam conscious of the view taken in some 
cases that there are cases where the plaint- 
iff may not be required to remove an 
apparent obstruction to his right before he 


seeks possession of the property from. 


which he has been dispossessed.. But the 
view taken in such casesis based upon a 
different ground. In the present case the 
plaintiffs were parties to the transaction or 
proceeding; but in a case in which the 
plaintiff is not such a party he may not be 
bound to have the transaction set aside; he 
may ask for a declaration that it is not 
pinding on him. But where there is a 
judgment of Court against him he cannot 
succeed unless he gets the hindrance re- 
moved. In the view I take of this case, the 
decree and the sale were not absolutely 
void but were voidable and the plaintiffs 
not having sought the proper remedy within 
three years fromthe date oftheir knowledge, 
i e, 20th February 1916, the present suit 
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for setting aside thè decree and the sale 
thereunder is barred and, therefore, the 
plaintiffs have lost their right. 

The result of the above consideration 
is that these appeals succeed, the decrees 
of the Courts below are set aside and the’ 
‘plaintiff's suit dismissed. In S. A. No. 1253 of 
1922 the appellant will get his costs in all 
the Courts but in S. A No. 1347 of 
1922 the appellant will not get her costs 
in any Court. 

Duval, J.—I agree that these appeals 
must be allowed. The facts shortly are as 
follows. The respondents are the mortgagors 
and “the appellantin S. A. No. 1347 of 
1922 is the mortgagee, The latter brought a 
suit in 1916, obtained an ex parte decree 
on her mortgage, and put the properties 
to sale which were purchased by the 
appellant in S. A. No. 1253 of 1922. 
Thereafter this latter appellant as auction- 
purchaser took symbolical possession on the 
20th February 1916 and the present snit 
was brought on the 28th February 1920. 
The plaintiffs-respondents’ case was that 
asa matter offact one of the items in the 
schedule of the mortgage-deed was fraudu- 
lently interpolated after the mortgage was 
executed. They brought the suit on the 
28th February 1920 alleging before the 
Munsif that they only came to know of the 
decree and the sale on the 10th December 
1918, 2. e., within three years of the date of 
the suit. It is clear, therefore, that the 
suit as framed recognizes that Art. 95 
is the appropriate Article. ‘The learned 
lower Appellate Court, however, has found 
that as a matter of fact they were aware of 
the fraudulentdecree more than three years 
before the suit was instituted. The lower 
Appellate Court also found (disagreeing 
with the first Court) that the appellant in 
S. A. No. 1253 of 1922 (the .auction- 
purchaser) neither had any previous know- 
ledge of any fraud. in the decree nor acted 
in: collusion with the appellant in S. 
A. No. 1347 of 1922. The only argument 
addressed to us on behalf of the appellant 
is that as Art, 95 is the Article applicable 
and as the learned lower Appellate Court 
has found that the plaintifis had knowledge 
of the decree more than three years before 
he brought the suit, the suit is barred 
under that Article. In this Court a defence 
is set up oh behalf of the respondent that 
asa matter of *fact Art. 95 is not appli- 
cable but another Article, namely, the 
residuary Article, z.¢., Art, 120 applies, and 
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the learned Vakil for the respondent has 
argued that this is not a suit to set aside 
the decree buta suit for declaration that 
the decree and the sale under it are not 
binding on them. If is only a declaratory 
suit and the plaintiff is still in possession. 
The only point, therefore, that appears to 


me to be arguable is whether, on the form. 


of the suit as framed, this suit is one toset 
aside a decree. My learned brother has 
dealt with that point and I agree with him 
in his finding thatit is asuit to set aside 
the decree passed in Suit No. 79 of 1914 
and that the plaintiffs cannot get over 
the limitation of three years by arguing 
that it is a suit for a mere declaration 
or that it is a case for declaration with 
certain reliefs I, therefore, agree with 
my learned brother that both the appeals 
must be allowed. 

Z K. Appeals allowed. 


te 


‘MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 37 oF 1923. 
February 7, 1925. 
Present:—-Mr. Justice Madhavan Nair. 
AYISA BOVI AMMAL—DzreEnpant 
—APPELLANT 
vervsus 
SOKARA BOO[—P.aintirr— 
RESPONDENT. ` 

Civil Procedure Code (Act V of 1908), ss. 47, 73-— 
Partnership decree—Question in execution between 
decree-holders-~--Section 47, application of—Decree 
transferred at instance of one decree-holder to another 
Court—Realization of assets—Rateable distribution— 
Orders under s. 78, whether appealable. . 

A question raised in execution between parties to a 
partition suit, in whose favour the decree has been 
- passed, is a question raised between the parties to 
the suit within s. 47, ©. P. C., notwithstanding that 
all the parties arein the position of decree-holders. 
[p. 870, col. 2.] 

Varada Ramaswami v. Vumma Venkataratnam, 67 
Ind. Cas. 546; 42 M. L. J. 473; 30 M. L. T.178; 15 L. 
W. 421; (1922) M. W. N. 184; (1922) A. I R. (MJ) 99, 
Raja of Karvetnagar v. Venkata Reddi, 29 Ind. Cas. 
231; 39 M. 570; 29 M. L. J. 96; (1912) M. W. N. 334;-17 M. 
L. T. 457 and Venkataekrishna Pattar v. Venkata- 
-krishna Pattar, 37 Ind. Oas. 909; 31 Me L. J. 820; 20 
M. L. T. 238; 2 L. W. 324, distingyished. 

All orders passed under s. 73 of the ©. P.C, if 
passed between parties to a suit, fall under s. 47 of 
the Code and are appealable. [ibid.] 

Where ina partition suit, a decree is passed for 
payment of certain amounts by one of the partners 

o the others, and one of the latter realizes a certain 
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amount on having the decree transferred to another 
Court, the other decree-holders are not entitled to 
claim rateable distribution, without the decree having 
ban ajak hi at their instance to the said Court, 
107204. 

Appeal’ against an order of the District 
C8urt, East Tanjore at Negapatam, dated 
the 8th November 1922, in S. No. 360 
of 1921, preferred against that of the Court 
of the District Munsif, Negapatam, dated 
the 14th October 1921, in E. A. No. 422 
of 1922, in O. S. No. 32 of 1918, on the 
file of the Court of the Additional District 
Munsif of Tiruvalur. 

Mr. M. Subbaraya Iyer, for the Appel- 
lant. 

Mr. K. V. Krishnaswami Iyer, for the 
Respondent, 

JUDGMENT.—Thbis Civil Miscellane- 
ous Second Appeal is against an order of 
the District Judge of East Tanjore at Nega- 
patam affirming an order of the District 
Munsif dismissing a petition for rateable 
distribution under s. 73 of the C. P. C. The 


. appellant is the 2nd defendant and the re- 


spondent is the plaintiff-decree-holder in O. 
S. No. 32 of 1918 on the file of the Court of the 


' Additional District Munsif of Tiruvalur. In 


that suit a decree for partition was passed 
to ‘the effect that the lst defendant in the 
suit was to pay the plaintiff a certain 
sum of money and he was also directed to 
pay to the present appellant another sum 
of money. The relevant portion of the 
decree is as follows:—‘This Court. doth 
order and decree thatthe Ist defendant 
do pay to the plaintiff (for her share) the 
gum of Rs. 2,999-8-0 with interest thereon 
at the rate of 6 per cent. per annum from 
this date to the date of realization of the 
said sum and do also pay to the plaintiff 
the sum of Rs. 352-3-2 for her costs of this 
suit with interest thereon at the rate of 6 
per cent. per annum from this date to the 
date of realization. And this Court doth 
further order and decree that on payment 
by the 2nd defendant of the necessary 
Court-fees amounting to Rs. 175 due to 
Government, lst defendant do pay to the 
2nd defendant (for her share) the sum of 
Rs. 2,999-8-0 with interest thereon at the 
rate of 6 per cent. per annum from this date 
to the date of realization of the said sum.” 
This decree was passed by the Additional 
District Munsif of Tiruvalur. After the 
passing of the decree the respondent here, 
wiz. the plaintiff got it transferred to the 
Nagapatam Court and in execution of the 
decree a gertain amount has been realized, 


$ 


810 
The present appellant filed an application 
under s. 73 of the C. P. C., claiming a share 
by way of rateable distribution and his 
petition has been dismissed by both the 
lower Courts. The learned District Judge 
held that the appellant “is not entitled?to 
execution inthe Negapatam Court without 
the decree having been transferred at her 
instance to the said Court.” 

Mr. Krishnaswami Iyer on behalf of the 
respondent has taken a preliminary ob- 
jection that no second appeal lies in this 
case inasmuch as the contest here is be- 
tween two rival decree-holders in which 
the judgment-debtor has no interest and 
the order appealed against does not, there- 
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tween parties to the suit in O. S. No. 
776 of 1917 but between the decree-holder 
in that suit and various other decree- 
holders. Clearly, therefore, the order did 
not fall within s.47 as it did not settle 
any question arising between the parties 
to the suit in which the decree was passed. 
In Rajah of Karvetnagar v. Venkata Reddi 
(2) referred to in Varada Ramaswamt vV. 


. Vumma Venkataratnam (1), their Lordships, 


fore, come under s. 47 ofthe C.P.C. In j 


support of his contention he has relied 
upon three decisions, namely, Varada Rama- 
swami v. Vumma Venkataratnam (1), Rajah 
of Karvetnagar v, Venkata Reddi (2) and 
Venkatakrishna Pattar v. Venkatakrishna 
Pattar (3). I think these cases are clearly 
distinguishable. In the case reported as 
Varada Ramaswami v. Vumma Venkatarat- 
nam (1), the respondent “ obtained a decree 
against a certain judgment-debtor Mothi- 
vala Usman in O. No. 776 of 1916 
onthe file of the Hllore District Munsif. 
In execution he attached certain monies 
belonging to the judgment-debtor. Vari- 
ous other decree-holders who are appel- 
lants now before us applied for and ob- 
tained rateable distribution under s. 73 
of the ©. P.O. The money was distribut- 
ed. On appeal the order for rateable dis- 
tribution was set aside by the Court. The 
respondent then applied for the return of 
the money which had been paid to the 
other decree-holders.” One of fhe ques- 
tions for decision in the case was whether 
the order for rateable distribution can be 
considered to be an order under s. 47 of 
the Cc. P, ©. The learned Judges held 
that the order did not fall within s. 47 of 
the C. P. O. since it was passed on contest 
between rival decree-holders and no objec- 
tion to the rateable distribution was raised 
by the judgment-debtor and it was not 
suggested that his interests were directly 
or indirectly affected. The facts of the 
case show that the contest was not be- 


(1) 67 Ind. Cas. 546; 42 M. L. J. 473; 30 M. L. T. 178; 
151. W421; (1922) M. W. N. 184; (1922) A. T. R. M) 


99. 

(2) 29 Ind. Cas. 231; 39 M. 570; 29M L. J. 96; (1915) 
M. W. N. 334; 17 M. L. T. 427. a 

(3) 37 Ind. Cas. 900; 31M. L. J. 820; 20M. D. T. 
539; 5 L, W, 354, x 


| fendant—the 


Seshagiri Iyer and Kumaraswami Sastri, 
JJ., observed that orders passed under s. 
73 ofthe C. P. C. are appealable if they 
affect parties to the suit. The same view 
is also expressed in Venkatakrishna Pattar - 
v. Venkatakrishna Pattar (3). Ifthe parties 
to the proceedings in question are not. 
parties to any common suit, then the orders 
passed in such proceedings cannot obvi- 
ously fall under s. 47 of the C.P.C. In 
the present case the question arising for 
decision is raised in execution between 
parties to the suit though the 2nd de- 
decree being one passed in a 
partition suit—is also in the position of a 
decree-holder like the plaintiff. I, there- 
fore, overrule the preliminary objection. 

As regards the merits of the case, Tam 
inclined to agree with the view of the 
learned District Judge. It has been argued 
that a transfer of the decree at the instance 
of the appellant is not necessary in this 
case as the decree had already been 


` transferred to the Negapatam Court at the 


instance of the plaintiffrespondent. No 
atithority directly bearing on the question 
has been cited before me by either side. 
The argument advanced on behalf of the 
appellant overlooks the fact that the 
docree in question is not in the nature of 
a joint decree. In the partition suit the 
plaintiff has obtained a money-decree and 
the 2nd defendant has also been given 
sueh a decree. The plaintiff's decree can 
be executed without any reference to the 
decree given in favour of. the 2nd de- 
fendant. The only decree for execution 
now before the Negapatam Court is the 
decree obtained by the respondent which 
has been transferred to it for execution 
under the provisions of the O. P.O. Tn 
my opinion the 9nd defendant-appellant 
is not entitted to execute the decree made 
in her favour wthout getting it transferred 
at her instance to the said Court. Till 
such a transfer is effected the Negapatam 
Court Kas no jurisdiction to pass orders 
in connection with the decree atthe in- 
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stance ofthe appellant. This C. M.S. A. 
fails and is dismissed with costs. 
V. NY. Appeal dismissed. 
N. H. : 


PATNA HIGH COURT. 

Seconp Crvi ApreaL No. 1070 or 1922. 

June 18, 1925. | 
Present:—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Macpherson. 
Musammat Bibi WAJTHUNISSA 
BEGAM—Puatntirf—APPELLANT 
versus 
BABU LAL MAHTON AND oTHERS— 

i DEFENDANTS—-RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 46 (7), 61, 
Sch, III, Art. 2 (a)—Landlord and tenant—Non- 
occupancy tenant—Enhancement of rent—Agreement 
by tenant to pay rent determined by Court—Liability 
to pay, when commences—Deposit of rent by tenant, 
what amounts to—Suit to recover rent—Limitation. 

Where under sub-s, (7) of s.'46 ef the Bengal 
Tenancy Act a non-occupancy tenant agrees to pay 
the rent determined by the Court, his liability to pay 
rent at the rate so determined commences from the 
date on which he agrees to pay the rent so deter- 
mined. [p. 873, col. 1.] 

The limitation provided by Art. 2 (a) of Sch. III to 
the Bengal Tenansy Act applies only to cases where 
a deposit was made in accordance with the provisions 
of a, 61 of the Act andif no deposit was made within 


the meaning of that section the period of limitation ` 


provided in the Article does not apply. Where, 
however, there has been a bona fide deposit in res- 
pect of the whole amount due atthe date of the 
deposit, and not merely in respect of a portion thereof, 
the deposit is validly made under s. 61, even though 
it should turn out that the whole amount due had not 
been deposited. The section provides for the case of 
a bona fide deposit of what the tenant considers ta 
be the full amount of the rent due at the time of the 
deposit, The deposit, however, must be in respect of 
the whole rent due and not in respect of a portion 
only. [p. 874, cols. 1 42] . d : 

Appeal froma decision of the Subordi- 
nate Judge, Patna, dated the 12th June 
1922, modifying that of the Munsif, Patna, 
dated the 3lst January 1922. 

Messrs. S. Ahmad, G. Das, A. L. Das 
Gupta, A. H. Fukhruddin, K. Hasnain and 
N. Hussain, for the Appellant. 

Messrs. P, C. Manuk and A. N. Das, for 
the Respondents. z 

JUDGMENT. 

Miller, C. J.—The suit out of which 
this appeal arises was instituted by tue 
plaintiff on the 4th May 1921, claiming 
rent from the defendants in respect of a 


holding of 7 bighas 5 cottahs of land in Patna 
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for the years 1325 to 1327 Faslis and for 
the Pous and Chait kists of 1328 Fasli to- 
gether with damages at 25 percent. per 
annum. The rent wasclaimed at the rate 
of Rs. 252-13-0 per annum. 

The main defences to the action were (1) 
that the amount of rent recgverable was 
Rs. 102 per annum and that for the years 
1325'to 1327 Faslis, the rent at that rate had 
been deposited in Court under the provi- 
sions of s. 61 of the Bengal Tenancy Act 
and a receipt obtained under the provisions 
of s. 62, sub-s. (2) and that the rent claimed 
for 1328 Fasli was not payable until Bhado 
in that year corresponding to September 
1921, which date had not arrived when 
the suit was instituted, and (2) that the 
suit was barred by limitation under the pro- 
visions of Sch. III, Art. 2 (a) of the Bengal 
Tenancy Act, having been brought more 
than six months after the date of service of 
notice of the deposit. 

It appears that in 1917 the plaintiff 
attempted to eject the defendants as tres- 
passers, but it was decided by the High 
Court in April of that year that the status 
of the defendants was that of non-occupancy 
raiyats. The rent then payable was Rs. 102 
per annum. On the 13th July 1917, the- 
plaintiff filed in Court an agreement under 
the provisions of s. 46 of the Bengal Ten- 
ancy Act, for the payment of an enhanced 
rent at the rate of Rs. 379 per annum and 
on the 18th July 1917 (9th Sawan 1324) the 
agreement was duly served on the defend- 
ants. The defendants refused to execute 
the agreement and on the 5th November 
1917, the plaintiff instituted a suit before 
the Munsif of Patna for ejectment of the 
defendants under s. 46 (6) of the Act. Under 
the provisions of s. 46, sub-ss. (6) to (10) 
if the raiyat refuses to execute an agree- 
ment tendered to him under the earlier 
provisions of the section and the landlord 
thereupon institutes a suit to eject him, the 
Court shall determine what rent is fair.and 
equitable for the holding. If the raiyat 
agrees to pay the rent so determined he 
shall be entitled to remain in occupation 
of his holding at that rent for a term of five 
years from the date of the agreement, but 
on the expiration of that term shall be liable 
to ejectment unless he has acquired a 
right of occupancy. But if the ratyat does 
not agree to pay the rent so determined, 
the Court shall pass a decree for ejectment 
and a decree for ejectment so passed shall 
take effectefrom the end of the agricultural 
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year in whichit is passed. The suit foreject- 
ment was not decided by the Munsif until 
the 4th February 1920, when he found that 
a fair and equitable rent for the holding 
was Rs. 252-13-0. On the 12th Februagy 
1920, a notice was served on the defendants 
to accept an@pay the rent found to be fair 
and equitable, but they do not appear to 
have agreed to pay the rent at the rate 
found bythe Munsif. The Munsif’s judg- 
ment has not been produced before us but 
it may be assumed that he passed a decree 
for ejectment'in accordance with the pro- 
visions of s. 46 (8) of the Act. No steps, 
however, were taken to eject the tenants 
and they remained in possession without 
any, agreement to pay the rent determined 
by the Court. I think the plaintiff was 
entitled to put them to their election but 
she failed to do so, and no agreement was 
come to by the tenants to accept the new 
‘rent determined by the Court until a year 
later as will presently appear. , 

The defendants appealed from the 
Munsif’s decision to the Subordinate Judge. 
On the 19th September 1920 the appeal was 
dismissed. The defendants then preferred 
a second appeal to the High Court and ap- 
plied for a stay of execution of the decree 
for ejectment. They werein this difficulty 


that if they refused to agree to pay the. 


rent found equitable, they would be liable to 
ejectment before the decision of the High 
Court on appeal. If they agreed to pay the 
rent found equitable they considered, right- 
ly or wrongly, that their appeal to the High 
Court could not proceed. In the result they 
agreed to pay the rent found fair and 
equitable by the Court stipulating. that it 
should be subject to the resulteof their 
appeal then pending in the High Court. 
Their agreement is dated the 10th February 
1921, corresponding to the 18th Magh 1328 
Fasli. The appeal in the High Court was 
decided on the 3rd January 1923 the deci- 
sion of the lower Courts being affirmed and 
the appeal dismissed. Pending this litiga- 
tion the object of which was to fix a fair 
and equitable rent which the defendants 
could only refuse to pay under pain of 
being ejected, the defendants deposited in 
Court under the provisions of s. 61 of the 
Act the rent due at the old rate, namely, 
Rs. 102 per annum, a short time after the 
expiration of each of the three years 1325 
to 1327 and notices of the deposit were 
served upon the plaintiff on each occasion 
shortly after the deposit was made. The 
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notices of the deposits for 1325, 1326 and 
1327 were served upon the plaintiff on the 
15th December 1918, 15th December 1919 
and the 24th December 1920 respectively. 
* The first question for determination: is 
from what date is the enhanced rent pay- 
able. The plaintiff contends that under s. 
46, sub-s. (7) the enhanced rent is payable 
from the lèth July 1917 wher the agree- 
ment mentioned in sub-s. (1) was served 
Sub-s. (7) reads as 
follows: “If the raiyat agrees to pay the 
rent so determined” that is the fair and 
equitable rent determined by the Court in 
a suit for ejectment mentioned in sub-s. (6), 
“he shall be entitled to remain in occupa- 
tion of his holding at that rent for a term 
‘of five years from the date of the agreement | 
under the conditions mentioned in the last 
foregoing section, unless he has acquired 
aright of occupancy.” Her contention is 
that the date of theagreement there mention- 
ed has reference to the agreement tendered 
to the tenant under sub-s. (1). It is urged 
that it would be unjust where the rent is 
below the fair and equitable rate and the 
landlord claims enhancement under the 
earlier clauses of the section to allow the 
tenant by refusing to pay an enhanced rent, 
to continue in possession at the old rate 
‘untila suit hasbeen brought and a fair 
rent determined which, as in this case, 
might take along time, and that once the 
fair rent has been determined by the Court . 
it should take effect from the date when the 
enhancement was first claimed and an agree- , 
ment tendered under the earlier clauses of 
the-section. The defendants, on the other 
hand, contend that the date of the agree- 
ment in sub-s (7) must refer to the earlier 
words of that sub-section which contem- 
plate an agreement by the raiyat to pay the 
rent determined by the court. They point 
outthat the agreement mentioned in the 
earlier sub-ss, (1) to (5) is merely a docu- 
ment tendered to the raiyat for execution 
which hemay or may not execute at his 
option and that in fact, until executed, it 
is no agreement at all, and that if sub-s. (7)' 
intended to refer to the date when that 
agreement was tendered it would have said 
so. Moreover the document tendered would’ 
not bear any date until its actual execution. 
They further point out that under sub-s. (3) 
if the agreement referred to in sub-ss. (1) 
and (2) had been accepted and executed by 
the tenant it would not take effect until 
the commencement of the agricultural year 
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next following, and there is no reason for 
supposing that where a raiyat agrees to 
accept the equitable rent found by the Court 
after a suit for ejectment, that agreement 
should take effect from an earlier date than 
would have been the casehad he accepted 
the proposal put forward by the landlord 
before litigation took place. Moreover 
the agreement tendered under s. 46, sub-s. 
(1) was topay rent at the rate of Rs. 379 
and it would be unjust that having refused 
to pay that rent, but afterwards having 
accepted a smaller rate determined by the 
Court, he should have to pay the enhanced 
rent from the date when the larger rate 
was unjustifiably demanded. Much may 
be said on purely equitable grounds as 
to what the law ought to be but 
we must interpret the section accord- 
ing to the natural meaning of the words, 
unless such ‘interpretation would lead 
toa manifest absurdity which it may be 
presumed the Legislature did not intend. 

It may be observed thats. 46 refers to 
two separate and distinct matters. The 
first sub-sections contemplate an amicable 
enhancement of the rent of a non-occu- 
pancy raiyat without litigation. The land- 
lord proposes an enhanced rent and tenders 
to the raiyat an agreement to pay that 
enhanced rent which he may or may not 
execute at his option. If he accepts the 
proposal then the enhanced rent takes 
effect from the beginning of the next 
agricultural year. If he does not accept 
it then the landlord may sue for ejectment, 
The sixth and subsequent sub-sections 
relate to the procedure to be adopted 
where a suit for ejectment has been brought. 
They provide that before ordering eject- 
ment the Court shall determine what is a 
fair and equitable rent. If the raiyat re- 
fuses to pay the rent so found then he 
may be ejected, but it seems perfectly 
clearthat he would not be liable for any- 
thing more than the original rent up to 
the date when he was ejected. If, on the 
other hand, he agrees to pay the rent so 
determined he shall be entitled to remain 
in occupation of his holding at that rent 
fora term of five years from the date of 
the agreement. It'seems to me clear that 
the date of the agreement ghere mentioned 
is the date when he agrees to-pay the rent 
found by the Court. There would appear 
to be no more reason why he should pay 
that enhanced rent from an earlier date, 
ifhe dcdepts it, than there would be why 
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he should pay an enhanced rent if he 
refuses to accept it and renders himiself 
liable to ejectment. The agreement in 
this case was dated the I0th February 1921 
‘ang, in my opinion, the enhanced rent 
became payable from that date. The re- 
sult is that unless the suit iy barred by 
limitation the rent payable by the tenants 
was at the rate of Rs. 102 up to the 10th 
February 1921 which corresponds to the 
18th Magh 1328 Fasli and the rent payable 
after that date isat the rate of Rs. 252-13-0. 
The learned Subordinate Judge considered 
that the enhanced rent was not claimable 
until the 3rd January 1923 when the 
High Court finally dismissed the appeal 
in the ejectment suit. But itseems clear that 
the enhanced rent is payable at the latest 
from the date when the raiyat agrees to 
pay the rent determined by the Court. 
Sub-section (7) does not in terms say from 
what date the enhanced rent should be 
payable. It merely states that the raiyat 
shall be entitled to remain in occupation 
of his holding at the enhanced rent fora 
term of five years from the date of the 
agreement. But, as his liability to pay 
the enhanced rent only arises by reason 
of his agreement, it seems to me impossible 
to hold that he was under any liability 
to pay rent at the enhanced rate before - 
that date. The fact that the defendants 
did not in fact agree to pay the enhanced 
rent until a much later date than that on 
which they might have heen put to their 
election appears to have been due to the 
failure of the plaintiff to insist upon her 
rights. She could have compelled the 
defendants to pay the new rent or submit 
to ejectment as soon as the Munsif's decision 
was given unless the Court ordered a stay, 
which wouldonly be granted on terms 
protecting the plaintiff's rights. 

It remains to consider whether the claim 
is barred by the special limitation prescrib- 
ed in Schedule III of the Act If the limita- 
tion there prescribed applies to the facts of 
the presentcase then it is clear that the 
claim for rent for the years 1325 and 1326 
Faslis is time-barred for the notices of depos- 
it for those years were served on the 15th 
December 1918 and the 15th December 1919 
respectively. The notice of deposit ‘of the 
rent for the year1327 wasserved on the 24th 
December 1920 and the learned Subordinate 
Judge considered that the claim for rent 
for that year was also barred. It appears to 
have escaped his notice, however, that the 
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present suit was instituted within six 
months of the 24th December 1920, namely, 
on the 4th May 1921, and it was conceded 
in argument before us that the rent for that 
year is not barred. : 
The appellant, however, contends that the 
claim for rent forthe two previous years is 
not time-bagred on the ground that the re- 
quirements ofs. 61 of the Bengal Tenancy 
Act were not complied with, The section 
provides that in certain cases, which are ap- 
plicable in the present instance, the tenant 
may present to the Court having jurisdiction 
to entertain a suit for the rent of his hold- 
ing an application in writing for permission 
to deposit in Courtthe full amount of the 
money then due. The application must state 
the grounds upon whichitis made and shall 
contain certain particulars as tothe name 
of the person to whose credit the deposit 
is to be entered and it shall be signed and 
verified in the manner prescribed by s. 52 
of the C. P. O. Under s. 62, if the Court ac- 
cepts the deposit, it shall give a receipt for 
it under the seal of the Court and the re- 
ceipt so given operate as an acquittance 
for the amount of the rent payable by the 
tenant and deposited as aforesaid in the 
same manner and tothesame extent as if 
that amount of rent. had been received 
by the person entitled to it. It is pointed 
out on behalf of the appellant that as the 
rent was not deposited until the end of the 
year, interest became payable from the 
dates of the different kists in each year and 
the amount of interest was not deposited. 
It has been found that the rent was payable 
not at the end of each agricultural year but 
kist by kist and this is no longer disputed. 
Tt follows, therefore, that at the end of the 
years some interest would be due*upon the 
unpaid instalments and as the interest was 
not deposited it is contended that the de- 
fendants cannot be taken to have made a 
valid deposit under s. 61 of the full amount 
of the money then due. The limitation only 
applies to cases where the deposit was made 
under s. 61 and if no deposit was made with- 
in the meaning of that section the limitation 
period’ cannot apply. The question for deter- 
mination is whether the deposit madein the 
circumstances stated was asufficient com- 
pliance with the section. The learned 
Subordinate Judge considered that even if 
the amount deposited fell short of the sum 
actually due to thelandlord at the date 
of the deposit it was a sufficient compliance 
with the section, In support of his finding he 
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relied upon the case of Sasi Bhusan Dey 
v. Umakanta Dey (1). In that case the pre- 
vious decisions of the same Court were 
reviewed and the meaning and effect of the 
section was considered at length. The Court 
consisting of Mookerjee and Beachcrott, 
JJ., beld that where there has been a 
bona fide deposit in respect of the whole 
amount due at the date of the deposit, and 
not merely inrespect of a portion thereof, 
the deposit is validly made under the sec- 
tion, even though it should turn out that 
the whole amount due had not been deposit- 
ed. In my opinion that case was rightly 
decided. The section appears to me to 
provide for the case of a bona fide deposit 
of what the tenant considers to be the full 
amount of the rent due at .the time of 
deposit. The deposit, however, must be in 
respect of the whole rent due and notin 
respect of a portion only. It may well 
happen that there is some difference be- 
tween the landlord and the tenant as to the 
amount of rent payable. In such a case 
the landlord might refuse, to accept a sum 
which he considers falls short of the rent 
payable. One of the cases to which the 
section applies is where the rent has been 
tendered to the landlord and he has 
refused to accept it or grant a receipt. 
That might well happen where there was a 
bona fide dispute between the parties as to 
the actual amount payable. In the present 
case the tenants were contending that the 
rent was due at the end of the agricultural 
year and not kist by kist. If théy were 
right in that contention no interest would 
be payable upon the earlier kists. The 
bona fides of the tenants in this case has not 
been impugned although the Court has 
decided that the rent was payable quarterly 
and notannually. It seems to me that the 
intention of the Legislature was that where 
a bona fide deposit has been made in respect 
of the whole rent due, then the matter must 
be decided by suit at the instance of the 
landlord within six months of the 
receipt of the notice. Under s. 62 a receipt 
given for the sum deposited acts as an 
acquittance to the extent of the amount 
deposited and the landlord can take the 
deposit out of Court and sue for the 
balance if he contends that the total 
amount due hasmot been deposited, and I 
think that the intention was that in sucha 


, case the dispute between the parties should 


(1) 25 Ind. Cas, 171; 19 O. W, N. 1143; 20 C, L J, 153: 


. 


[90 I. O. 1925] 


be promptly decided otherwise the landlord 
cannot question the sufficiency of the amount 
paid into Court. Ifthe appellant’s conten- 
tion be accepted it would follow that s. 62 


could not operate if the amount paid in , 


were less by a few annas than the amount 
actually due and no valid acquittance could 
be given tothe tenant. Again if the appel- 
lant’s contention be accepted it is difficult 
to see in what case the period of limitation 
prescribed would be effective for if the 
whole amount actually due must be paid 
in, so as to create a valid deposit under s. 
61, it follows that any suit by the landlord, 
whether brought within six months or at 
a later period to recover the rent, must 
prove infructuous and there is no necessity 
for prescribing a period of limitation. If, 
on the other hand, the deposit of a smaller 
sum than that actually due is not a valid 
deposit within the meaning of the section 
again the limitation prescribed is of no 
effect. In my opinion the case of Sasi Bhusan 
Dey v. Umakanta Dey (1) was rightly de- 
cided and applies to the facts of this case. 
I think the claim for rent for the years 1325 
and 1326 is barred by limitation’and for the 
year 1327 the plaintiff is entitled to recover 
kist by kist at the old rate of Rs. 102 with 
interest at 12} per cent. credit being given 
for the amount deposited. With regard to 
the rent for the two kists of 1328 this is 
also recoverable atthe old rate up to the 
10th February 1921 and after that date at 
the rate of Rs. 252-13-0 together with in- 
terest at 124 per cent. The defendants are 
willing that the amount paid into Court 
for the years 1325 and 1326, and which we 
are told is still in deposit, should be paid 
out to the plaintiff in satisfaction of the 
rent for those years notwithstanding the 
bar. There will, therefore, be an order that 
the sums deposited for the years 1325 and 
1326 be paid out to the plaintiff. She will 
also be entitled to take out of Court the 
deposit made for 1327 in part satisfaction 
of her claim for rent for that year. The 
decree of the lower Appellate Court will 
be varied in accordance with the decision 
above arrived at. The appellant has failed 
upon each of the main points argued 
before us but has succeeded.in so far as 
the rent for 1327 is concerned and has 
succeeded in part as toethe date from 
which the enhanced rent shall be payable. 
She has gained little advantage in so far 
as the rent for 1327 is concerned as this has 
been found to be payable at the old rate 


MUHAMMAD BATOHA SAHIB 2. ARUNAOHALLEM CHETTIAR, 


875 


and the sum deposited could have been taken 
out of Court by her at any time. In the 
circumstances I think that the parties 
should each bear their own costs of this 
appeal. A 

Macpherson, J.—I agree. 

Z. K. Decree varied 
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MADRAS HIGH COURT. 
Seconp Cryin APPEAL No. 834 or 1922, 
February 2, 1925. 

Present :—Mr. Justice Venkatasubba Rao. 
V. K. MUHAMMAD BATCHA SAHIB 
—APPELLANT 
VETSUS 
ARUNACHALLEM CHETTIAR— 
PLAINTIFF—RESPONDENT. 

Evidence Act (I of 1872), ss. 92, 115—-Sales, two, of 
same property—First vendee attesting second sale-deed 
—Disclaimer of purchase-—Hstoppel--S, 92, applica- 
tion. 

The doctrine of estoppel is that if a man either by 
words or by conduct has intimated that he consents to 
an act which has been done, and that he will offer no 
opposition to it, although it could not have been Jaw- 
fully done without his consent, and he thereby induces 
others to do that from which they otherwise might 
have abstained, he cannot question the legality of 
those who have so given faith to his words or to the 
fair inference to be drawn from his conduct. [p. 876 
col. 2; p. 877, col. 1] i 

Cairncross v. Lorimer, (1860) 3 Macq. H. L. 827 at p. 
829; 7 Jur. (x. s.) 149; 3 L. T. 130; 123 R. R. 906, re- 
ferred to. i 

The terms ofs. 115 of the Evidence Act did not 
enact as law in India anything different from the 
17 of England on the subject of estoppel. [p. 877, col. 

Where a vendee of property subsequently attests a, 
sale-deéd relating to thesame property executed by 
his vendor in favour of another person, he holds out 
that the sale-deed in his own favour was inoperative 
and that he is willing that the property should be 
dealt with as if it wera at the absolute disposal of 
his vendor, and if a third person on the faith of this 
representation purchases that property from the 
vendor, the vendee making the representation is 
estopped from claiming title to the property. [p. 876 
cols. 1 & 2] 

In such a case as the above, there is no conflict 
between s. 92 and s. 115 of the Evidence Act. There 
isno question of the admission of any oral evidence 
to rescind the earlier sale. The question simply is 
whether or not there wasa representation made and 
acted upon. [p. 877, col. 1.) 

Sections 92 and 115, Evidence Act, deal with two 
entirely different topics. Whena party seeks to give 
evidence ofa subsequent oral agreement modifying 
the terms of the written grant, he puts forward that 
agreement as true and relies upon the truth of that. 
agreement. In thecase of an estoppel, the party who 
pleads it does not profess to show that the representa- 
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tion madeis true. On the contrary, his case very 
probably is that the representation is false but that 
the person who made it should not be allowed to show 
that it is false. [p. 877, col. 2.] 

‘Second appeal against.a decree of the 
District Court, Coimbatore, in A. 8. No, 65 
of 1921, preferred against that of the Court 
of the Addigional District Munsif, Coimba- 
tore, in O. S. No. 957 of 1919. 

Messrs. C. S. Venkatachariar and K. G. 
Babu Rao, for the Appellant. 

Mr. T. M. Krishnaswami Iyer, for the 
Respondent. 


JUDGMENT. —The facts are compli- 
cated and as the Munsif has set them out 
clearly in his judgment, I do not propose 
to state them again. The lst defendant was 
the owner of the property in dispute. On the 
Ist of August 1919, she executed a sale- 
deed in favour of the 2nd defendant (Ex. II). 
On the 10th of September 1919, she execut- 
ed a sale-deed in favour of the plaintiff 
Ex. ©. The contest is now between the 
plaintiff and the second defendant. The 
question is shortly, whosé sale-deed is to 
prevail ? 

The conveyance in favour of the 2nd 
defendant being earlier in date would, 
in the ordinary course, take precedence. 
On bebalf of the plaintiff it is urged that 
the conduct of the 2nd defendant created 
an estoppel and that he is precluded from 
relying upon his sale-deed. The 2nd de- 
fendant treated the sale in his favour as 
cancelled, but under s. 92 of the Indian 
Evidence Act, the subsequent agreement 
rescinding the sale cannot be proved. The 
question then is, did the 2nd defendant by 
any representation or by conduet amount- 
ing to representation induce the plaintiff to 
purchase the property parting with valuable 
consideration? The effect of the finding of 
the Courts below is that the conduct of the 
9nd defendant was of an unequivocal 
character and that the plaintiff was thereby 
misled, This isa question of fact and the 
finding must beaccepted in second appeal. 
Even apart from this, I am satisfied that 
the finding is correct. It is unnecessary 
to narrate the circumstances which give 
rise to the plea of estoppel. The outstand- 
ing facts that are relied upon by the plaint- 
iff in this connection are, that the Ist 
defendant with the concurrence of the 2nd 
defendant agreed on the 5th of September 
to sell the property to the 7th defendant, 
that an agreement of sale was accordingly 
exesuted and that the 2nd defendant giving 
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up his rights under his own conveyance, 
attested the agreement to sell. The 2nd 
defendant thus held out that the sale in 
his own favour was inoperative, that the 
Ist defendant still continued to be the 
owner of the property, that she had authority 
to dispose of it and that the 2nd defendant 
was willing that the property should be 
dealt with as ifit was at the absolute dis- 
posal of the Ist defendant. In short, the 
2nd defendant’s conduct amounted to a 
representation that although he took a 
conveyance, the Ist defendant remained the 
owner of the property. The Courts below 
have also held believing the plaintiff him- 
self on this point that he was induced to 
purchase the property by this conduct on 
the part of the 2nd defendant. I agree 
with this conclusion. Can the 2nd defend- 
ant now turn round and say that he was 
on the date of the sale to the plaintiff, the 
owner of the property. I think not. In 
Sarat Chunder Dey v. Gopal Chunder Laha 
(1), their Lordships of the Judicial Com- 
mittee made the following observations :— 
“What the law and the Indian Statute 
mainly regard is the position of the person 
who was induced to act; and the principle 
on which the law and the Statute rest is, 
that it would be most inequitable and 
unjust to him that if another by a repre- 
sentation made, or by conduct amounting 
to a representation, has induced him to'act 
as he would not otherwise have done, the 
person who made the representation should 
be allowed to deny or repudiate the effect 
of his former statement, to the loss and 
injury of the person who acted on it.” 
Their Lordships quote the following pas- 
sage from the judgment of Lord Chanceller 
Campbell in the case of Cairncross v. 


Lorimer (2):— 


“The doctrine will apply, which is to be 
found, I believe, in the laws of all civilised 
nations, that if a man either by words or 
by conduct has intimated that he consents 
to an act which has been done, and that he 
will offer no opposition to it, although it 
could not have been lawfully done without . 
his consent, andhe thereby induces others 
to do that from which they otherwise might- 
have abstained, he cannot question the 
legality of tfe act he had so sanctioned to the 
prejudice of tho% who have so given faith to 


(1) 20 ©. 296; 191. A. 203; 6 Sar. P. ©. J. 224; 10. 
Ind. Dee. (N. s.) 201 (P. C.). 
(2) (1860) 3 Macq. H. L. 827 at p. 629; 7 Jur. (x. s.) 
149; 3 L. T. 130; 123 R, R. 908. 5 
. 
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‘his words, or to the fair inference to be 
drawn from his conduct.” 

Their Lordships also held that the terms 
of s. 115 of the Indian Evidence Act did 
not enact as law in India anything different 
from the law of England on the subject of 
estoppel. i 

Iam clearly of the opinion thatthe 2nd 
defendant cannot be allowed to deny that 
the Ist defendant was the owner of the 
property and was competent to dispose of 
it. Imay observe that we are not concerned 
with the 7th defendant who does not put 
forward any claim. 


For the appellant, it was strenuously 
argued that to give effect to the doctrine of 
estoppel would be tantamount to abrogating 
s. 92 of the Indian Evidence Act. I cannot 
follow this argument. l am not asked to 
admit evidence of any subsequent agree- 
ment to rescind the original sale. Under 
s. 92, the existence of such agreement cannot 
be proved. The question would arise in this 
way under that section, Ifthe 2nd defend- 
ant proves by the production of the sale- 
deed that he is the owner of the property, 
no evidence can be given of a subsequent 
oral agreement on his part to rescind the 
sale. But, in the present case, the plaintiff 
does not rely upon any subsequent agree- 
ment. Whathe says in effect is, the 2nd 
defendant’s conduct amounted to a certain 
representation and he acted upon it. Did 
he or did he not make that representation ? 
This is the point to be decided. Ifhe did 
make the representation and the plaintiff was 
misled by it and acted upon it, estoppel 
can be successfully pleaded. The Court 
is not called on to look at the conveyance 
in favour of the 2nd defendant at all. It 
is not in the least degree concerned with 
it. Neither it is necessary to look at the 
sale-deed nor to admit evidence of an agree- 
ment to rescind the sale. In fact the issue 
which the Court will have to decide is 
-whether or not 4 representation was made. 
Considerations pertaining to the sale-deed 
are extraneous to this issue. Until the 
question of estoppel is decided against 
the plaintiff, there will’ arise no 
oceasion to consider the applicability 
_of,s. 92 of the Indian Evidence Act. I find 
absolutely no conflict between ss. 92 and 
115. Thecase in Pichammalv. Ponnambala 
Bhatter (8) cited by the appellant’s learned 

. Vakil is distinguishable and the observa- 


` (3) 15 Ind, Cas, 326, 
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tions relied on are obiter. There is another 
way of looking at the question. When a 
party seeks to give evidence of a eub- 
sequent oral agreement modifying the | 
terms of the written grant, he puts for- 
ward that agreement as true and relies 
, upon the truth of thatagremeent. In the 
case of an estoppel, the party who pleads 
it does not profess to show that the repre- 
sentation made is true. On tĦe contrary, 
his case very probably is that the repre- 
sentation is false but that the person who 
made it should not be allowed to show 
that it is false. Sections 92 and 115 deal 
with two entirely different topics and I am 
unable to discover any conflict between the 
two. 

In dealing with the question whether a 
transaction amounted to a sale ora mort- 
gage, Melvill, J., in the course of his judg- 
ment in Paksu Lakshman v. Govinda Kanji 
(4) observed thus :— 

“If the holder of an absolute bill of sale 
were not only to allow the vendor to 
remain in possession, but were to take 
interest from him on the alleged purchase 
momey, or allow him to go on improving 
the property, I conceive that-any Court 
would hold that the so-called vendee was 
estopped from enforcing his bill of sale. 
The answer to him would be, not that his 
conduct was evidence of an oral agreement 
converting the sale into a mortgage, but 
that, whether there had been such an agree- 
ment or not, he had by his conduct led 
the defendant to believe that he would 
treat the transaction as a mortgage, and 
that, on the strength of such belief, 

- the defendant had been induced to pay 
money which he would not otherwise have 
paid, and that under such circumstances 
the plaintiff was estopped from denying 
that the driginal transaction was one of 
mortgage. In sucha case it is clear that 
evidence of conduct would be . strictly ad- 
missible under s. 115 of the Indian Evi-. 

. dence Act.” : 

It has been suggested by the appellant's 
Vakil that the view of Melvill, J., was over- 
ruled in Maung Kyin v. Ma Shwe La (5) 
and that, therefore, the passage extracted 
above from his judgment cannot be taken 


ýp 4B 594; 5 Ind. Jur. 527; 2 Ind. Dec, (N. 8.) 


(5) 42 Ind. Cas. 642; 45 O. 320; 15 A. L. J. 825; 33 
M. L. J. 648; 3 P. L. W. 185; 6 L. W. 777; 290, W., 
N. 257: 23 M. L. T. 36; 27 ©. L. J. 175; 20 Bom. L. R. 
278; (1918) M. W. N. 300; 9 L. B. R. 114; 11 Bur. L. T. 
21; 44 I A, 236 (P. O,), . 
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as stating the law correctly. Whatever 
may be later view of the law on the point 
expressly decided by Melvill, J., I cannot 
agree that the particular passage referred 


to above does not correctly state the rule - 


of estoppel. 

I am clearly, therefore, of the opinion 
that the plaintiff must succeed on the giles- 
tion of estogpel. 

The case may be considered from still 
another point ofview. The 2nd defendant’s 
conveyance was exectued on the lstof August 
1919 but was not immediately registered. 
Misled by the conduct of the 2nd defend- 
ant (conduct to which I have already re- 
ferred), the plaintiff himself took a sale 
deed on the 10th September and got it 
registered on the llth. The 2nd defendant 
ignoring what had happened and with the 
fraudulent object of enforcing the sale in 
his own favour, then presented his convey- 
ance for registration on the 13th of Septem- 
ber and got it registered on the 20th of 
October. The effect of registration is to 
confer validity on the document from the 
date of its execution. Is the 2nd defendant 
then to be allowed to rely upon his own 
fraudulent conduct to give his conveyance 
preference over the sale-deed of the plaint- 
iff executed later but registered earlier ? 
For this reason also, the plaintiff is entitled 
to succeed. | | 

There is just a minor point which has 


been raised by the appellant and relates . 


to the discussion of Issue No. WI in the 
Munsif’s judgment. The 2nd defendant 
admittedly paid Rs. 350 and he will be 
entitled to that sum. Rs. 350 will be accord- 
ingly substituted for Rs. 227-3-7. The judg- 
ment of the lower Appellate Court will be 
modified to that extent. The second appeal 
in other respects fails and subject to the 
modification above is dismissed with costs. 





This second appeal having been posted 
“again to be spoken to this day the Court 

delivered the following : 

JUDGMENT. —The second appeal is 
now posted for being spoken to. There is 
no objection to the second appeal being 
dismissed without any reservation of the 
nature contained in the last paragraph of 
my judgment. 

The second appeal is, therefore, dismiss- 
ed with costs. 

vV. N. V. 

N. H, 


Appeal dismissed., 
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CALCUTTA HIGH COURT. 
APPEAL FROM OrDER No. 388 or 1924. 
March 12, 1925, e. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Cuming. 
UPENDRA MOHON ROY CHOUDHRI 
—OBJECTOR—ÅPPELLANT 


VETSUS 
NARENDRA MOHON ROY 
CHOUDHRI AND ANOTHER—PETITIONERS— 
RESPONDENTS. |, 

Lunacy Act (IV of 1912), s. 65—-Person of unsound 
mind—Finding as to incapacity to manage himself 
and his affairs, whether necessary—Person of weak 
memory, whether of unsound mind and incapable of 
managing himself and his affairs. 

Under s. 65 of the Lunacy Act what the Court has 


to decide is whether the person before it is of un- 


sound mind and is incapable of managing himself and 
his affairs, and it is open to the Court to find under 
that section that a man is of unsound mind so as to 
be incapable of managing his affairs but that he is cap- 
able of managing himself and is not dangerous to him- 
self or to others. [p. 879, cols.1 & 2.] 

A person whose mental condition has been affected | 
by a stroke of paralysis as a result of which his 
memory has become seriously defective but who is 
able to answer questions with regard to his family 
and his estate with a certain amount of intelligence 
cannot be said to be of unsound mind and incapable of 
managing himself and his affairs within the meaning 
of s. 65 of the Lunacy Act. [p. 879, col. 2; p. 880, col. 1.| 

Appeal against an order of the District 
Judge, Khulna, dated the 23rd of Septem- 
ber 1924. 

Dr. Basak and Babu Radhika Ranjan 
Guha, for the Appellant. 

Dr. Mitter and Babu Nerode Bandhu Roy, 
for the Respondents. 


JUDGMENT. : 
Greaves, J.—This is an appeal from 
an order of the District Judge of Khulna, 
dated the 23rd September 1924, whereby he 
found that the appellant before us was of 
unsound mind and incapable of managing 
his affairs. The learned District Judge 
came to this conclusion upon the evidence 
of the Civil Surgeon of Khulna which 
was to the effect that the appellant was not 
in a sound condition and that he was 
suffering from a great deficiency of memory 
and from general weakening of mental 
faculties and this witness further states 
that he put many questions to the appellant 
and he could not in all casés give rational 
answers; and he further states that he came ` 
to the conclusion at which he arrived 
because he found great deficiency of memory 
and general we&kening of mental faculties 
and he states the various questions that he 
put to the appellant in the course of his 
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_ examination. It appears that the appellant 
was under the observation of this gentle- 
man for a considerable period and that he 
examined him some seven times inall. This 
witness further states that the appellant 
had no reasoning faculty and that his mind 
was not sound and that he was not able to 
manage his properties. 

‘There was, further, the evidence of the 
appellant’s wife Haridasi who states that 
the appellant had no power of understand- 
ing and could notsay anything coherently 
and that he was like an inert mass and 
could not give any opinion after proper 
consideration. 

There was also the evidence of a son of 
the appellant, Narendra and he states that 
his father’s head was in a deranged con- 
dition since he hada stroke of paralysis 
and that he had no power to look after his 
health or his estate. He further states 
that the appellant did not like visitors, 
could not speak, would weep and call dead 
people. 

The Pleader Promotha Nath Dutta in 
his evidence stated that the mental condi- 
tion of the appellant was not good and that 
he could not recognise known men and 
that he had lost his memory and he speaks 
of seeing the appellant in a rude 
condition. Two other Doctors, on the 
other hand, gave evidence to the effect 
that the appellant was not of an unsound 
mind. Oneof them, Babu Satis Chandra 
Ghose, states that he thought the answers 
to the questions that he put to the appel- 
lant were sound and he says that he did not 
find any defect and that the appellant had 
a power to exercise judgment although his 
memory wasimpaired. The other Doctor is 
Phani Bhusan Roy who states that the 
appellant gave proper replies to the ques- 
tions that he’ put to him and that the 
appellant also put intelligent questions to 
him, He further states that he noticed 
besides physical defect partial loss of 
memory probably due to paralysis combined 
with the old age of the appellant. This 
was the evidence which was before the 
District Judge when he arrived at the 
conclusion to which we have already 
referred and the question which we have 
got to decide in this appeal is whether 
the conclusion of the District Judge was 
well-founded. Under the present Lunacy 
Act what the Courts have gt to decide is 
whether the person before them is of un- 
sound mind and is incapable of managing 
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himself and his affairs and under the pro- 
visions of s. 65 of the Act it is open to 
the Courts to find that a man is ofun- 
sound mind so as to be incapable of manag- 


-ing his affiairs but that he is capable of 


managing himself and isnot dangerous to 
himself or to others. But what is to be 
borhe in mind is that in order to arrive 
at the conclusion at which the District 
Judge has arrived it is necessary to find 
that the person is both of unsound mind 
and incapable of managing himself and 
his affairs. This was pointed out by a 
Division Bench of this Court in the case 
of Mazahar-ud-din Khan v. Serajuddin 
Khan (1). That was a case under the 
Lunacy Act of 1858, Act XXV of 1858. 
But the words there in s. 2 are very 
much the same as in the present Act, 
namely, that the object of enquiry is 
to find whether the person was of an 
unsound mind and incapable of managing 
his affairs. The only difference, therefore, is 
that under the Act of 1912 you have to 
ascertain whether the person is of an 
unsound mind and incapable of managing 
himself and his affairs. We werereferrred to 
a Bombay case in the courseof the argument 
Inthe matter of Cowasji Beramji Lilaoovala 
(2). That was a case under the Act of 1858 
and Mr. Justice Latham there came to the 
conclusion that the term “unsound mind” 
comprehended imbecility, whether congeni- 
tal or arising from old ageas well as lunacy 
or mental alienation resulting from disease. 
When the matter first came before this 
Court we read the evidence and the judg- 
ment of the learned District Judge and 
we came to the conclusion that it would 
be better that we should see the appellant 
ourselves. The appellant was accordingly, 
produced before us yesterday in the pre- 
sence of the learned Advocate who ap- 
peared on his behalf and we put various 
questions to him in order that we could 
ascertain for-ourselves as also upon the 
evidence whether the conclusion of the 
District Judge was correct and speaking 
for myself, after having seen the appellant 
Iam not prepared to find that he is a 
person of an unsound mind and incapable 
of managing himself and his affairs within 
the meaning of these words as used in 
the Act of 1912. There is no doubt, we 
think, that the mental condition of the 
appellant has been affected by the stroke 
(1) +C. L. J. 115. 
(2) 7 B. 15; 7 Ind, Jur, 200; 4 Ind, Dec, (x. 8.) 11, 
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of paralysis from which he suffered and 
both owing to this and owing to his age 
his memory has, no doubt, been seriously 
affected and as has been pointed out 
to us he was unable to recognise either 


here or- in the other Court his son-in-° 


law and other relatives and appa- 
rently, the names of some his daughfers 
escaped his memory. But he wasable to 
answer questions with regard to his estate 
with a certain amount of intelligence and 
also questions with regard to his family 
and having regard to the evidence which 
was before the Bistrict Judge and which 
was read to us coupled with what we have 
‘gathered from the questions which were 
addressed to the appellant we think that 
the District Judge was not justified in 
the conclusion at which he arrived and the 
order whichhe made. We are not satisfied 
that the appellantis of unsound mind and in- 
capable of managing himself and his affairs 
and the result is that we discharge the 
order of the District Judge. The manager 
appointed will be discharged after passing 
his accounts and he will hand over the pro- 
perty to the appellant. 

Let the record be sent down at once. 

Cuming, J.—I agree. 

Z. K. Appeal allowed. 


` MADRAS HIGH COURT. 
Sxuconp COrvIL APP?BALS Nos. 1489 AND 1490 
oF 1922. 
April 15,1925, 
Present: —Mr. Justice Phillips. 
MUTHUKARUPPA MUTHIRIAN 
AND OTHERS—~PLAINTIFFS——-A PPELLANTS 
VETSUS 
SIVABHAGYATHAMMAL AND OTHERS— 
DEFENDANTS—RESPONDEÑTS. 

Hindu Law—Will—Joint tenancy—Second appeal— 
Question of fact. 

A joint tenancy isnot unknownto Hindu Law. [p. 
881, col. 1.] 

Venkayyamma Garu v. Venkataramanayyamma 
Bahadur Garu, 25 M. 678 at p. 687; 29 I. A. 156; 70. 
W.N.1;12M. L. J. 299; 4 Bom. L. R. 657; 8 Sar. P. 
C. J. 286 (P. C.), followed. 

Jogeswar Narain Deo y. Ram Chandra Dutt, 23 C. 
670; 23 I. A. 37; 7 Sar. P.O. d. 13; 6 M. L. J. 75; 12 
Ind. Dee. (x. s.) 445 (P. O.), distinguished. ~ 

A Hindu testator can create a joint tenancy by 
Will. The question of the testator’s intention has to 
be considered with reference to the language of the 


Will and the circumstances of each particular case.. 


[ibid] 


The finding as to whether a Will creates a joint . 


tenancy or a tenancy-in-common is one of fact and as 


. MUTHUKARUPPA MUTHIRIAN V. SIVABHA GYATHAMMAL. 


[90 T. ©. 1925] 


ence 3 cannot be challenged in second appeal. [p. 881, 
col, 2. 


Second appeal against the decrees of the 
District Court, Trichinopoly, in Appeal 
Suits Nos. 229 and 211 of 1921, preferred 
against those of the Court of the Subordi- 
nate Judge, Trichinopoly, in O. S. Nos. 108 
of 1918 and 84 of 1919 respectively. 

' Mr. N. Rajagopalachariar, for the Appel- 
ant, ; - 

Mr. K. G. Srinivasa Iyer, for the Respond- 


ent. 4 
JUDGMENT. 
ING. A. No. 1489 or 1922. 

The question at issue in this appeal 
is the construction of the Will of one 
Vythi Muthirian whereby he left his pro- 
perty to his senior wife and her daughter 
and to his junior wife, the first two being ` 
bequeathed a larger portion of the property 
than the latter. The question now is whether ° 
the senior wife and her daughter took the 
property as joint’ tenants or as tenants in- 
common, the plea that they only took a life 
estate not being seriously pressed before me. 

The District Judge has considered the 
language of the Will and the circumstances 
in which it was executed and has come to the 
conclusion. that the bequest was to the wife 
and daughter as joint tanants. It is now 
contended for the appellants that this find- 
ing cannot be sustained as it is opposed to 
the decision of the Privy Council in Joge- 
swar Narain Deov. Ram Chandra Dutt (1). 
In that case, in which there was a Will of 
a somewhat similar nature, it was held that 
the legatees, mother and son, to whom a 
joint bequest was made took the property 
as tenants-in-common and not as joint 
tenants. I may here pointout that in the 
Will under consideration in that case there 
were words of inheritance used after the 
bequest and there were no special circum- 
stances to guide the Court in arriving at the 
intention of the testator. A case of this 
Court reported as Vydinada v. Nagammal 
(2) was overlued. . In that case the bequest 
to a nephew and to his wife was held to 
constitute a joint tenancy. The Judicial 
Committee overruled that decision on 
the’ ground that this High Court was 
not justified in importing into the construc- 
tion of a Hindu Will an extremely technical 
rule of English conveyancing and also on 


the ground that under the English Law a 
(1) 23 C. 670; 23 I. A. 37; 7 Sar. P. 0. J. 13; 6 M. L. 

J. 75; 12 Ind. Dew (x. s.) 445 (P.O). 

aa 11 M 258; 12 Ind, Jur. 455; 4 Ind. Dec. (N. 8.) 


‘ accurate 
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conveyance by one joint tenant operates as 
a severance. In addition thereis a dictum 
of their Lordships upon which the appel- 
lants now rely and that is the “principle of 
joint tenancy appears to be unknown 
to the Hindu Law except in the case of 
a co-parcenary between members of an, 
undivided family.” If that were a strictly 
statement of Hindu Law and 
treated as an invariable preposition of law, 
there would be a very strong presump- 
tion that a bequest to two persons who are 
not members of an undivided family would 
not constitute joint tenancy, and such a 
presumption could only be rebutted by 
special words creating such joint tenancy. 
It, however; appears that this statement 
treated asa broad statement of law is not 
strictly accurate. As is pointed out in a 
subsequent case Venkayamma Garu v. 
Venkataramanayyamma Bahadur Garw (3) 
by their Lordships there are instances of 
Hindus taking property jointly who are not 
co-parceners of a joint Hindu family. It 
was there recognised that widows succeed 
jointly, as also daughters, and it has also 
been held that this is the case with daughter's 
sons. Joint tenancy is not, therefore, un- 
known to Hindu Law and consequently there 
is not the same difficulty in inferring that 
such an estate has been created as if such 
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. an estate were entirely unknown to Hindu 


. that effect. 
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Law. There is a case reported as Narpat 
Singh v. Mahomed Ali Hussain Khan (4) 
which is opposed to the decision in Joges- 
war Narain Deo v, Ram Chandra Dutt (1) 
and is not expressly overruled by the latter 
and consequently I think it must be taken 
that the latter is to be read solely with 
reference to the facts of that particular 
case and not as laying down a principle that 
no joint tenancy can ever be created by a 
Hindu testator without specific words to 
Ifthat is conceded, as I think 
it must be, then the question of the testator's 
intention has to be considered with refer- 
ence to the fact of each case. Here the learned 
District Judge has considered the language 
of the document and the fact that provision 
was made for one wife and her daughter 
apart from the second wife, for whom provi- 
sion was alsomade, and that provision was 
made for the joint payment of debts by the 


(3) 
M. 
. O,). 
(4) 1 
Jackso: 


at p. 687; 2901 A. 186; 7 C. W.N. 1; 
; 4 Bom. L. R. 657; 8 Sar. P. O. J. 286 


4 Sar. P. O J. 558; Rafique and 


25 M. 
1 L. d. 
1 6. 1; 
n's P.O, 
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No. 82; 5 Ind. Dee, (x. 8.) 757 (P.0,.) © 
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mother and daughter, and also other con- 
siderations specified in his judgment and has 
come to the conclusion that the testator did 
intend to create a joint estate.in the mother’ 
and daughter, to which the survivor would 
succeed. This question of intention is one 
of fact and so long as the Judge makes no 
iAferences which are not justified in law the 
finding of intention is one which cannot be 
interfered with in secondappedl. Assuming 
that the testator could create a joint tenancy, 
the question of whether he did so by his Will 
and intended to do so is one of fact. Iam 
not prepared to say that the District Judge’s 
finding is wrong and accordingly the appeal 
must be dismissed with costs. 
In S. A. No. 1490 or 1922. 

This case follows the connected case 

and is dismissed with costs. 


SASAPU KANNAMMA NAYURALD. 


N. H. Appeal dismissed. | 


MADRAS HIGH COURT. 
SEeconp CIVIL APPEAL No. 1061 or 1922, ` 
February 5, 1925, 
Present:—Mr. Justice Ramesam and 

Mr. Justice Venkatasubba Rao. 
VALLURU APPALASURI AND OTHERS— 
DEFENDANTS Nos. 2 TO 4—-APPELLANTS 
versus bi 
SASAPU KANNAMMA NAYURALU 
——PLAINTIFF—-RESPONDENT, 

Hindu Law--Co-widows—-Nature oj estate—Parti- 
tion, right of-—Survivorship—Alienation by one widow 
~—Necessity—-Reversioner, whether bound—Civil Pro- 
cedure Code (Act V of 1908), O. VI, r. 17—Amendment 
of plaint—Subsequent events, whether can ‘be taken 
notice of., 

One of two Hindu co-widows who have inherited 
the properties of their husband cannot alienate the 
share of the other even for purposes beneficial to the 
ie without the consent of such ‘other. [p. 882, 
col. 2. 

Kalliyanasundaram Pillai v. Subba Moopanar, 14 
M. L. J. 139 and Vadali Mamidigadu v. Kotipalli Ram- 
ayya, 26 M. 334, relied on. `’ é 

The estate of co-widows or other co-heiresses in 
Hindu Law is a joint estate, but, unlike other joint 
estates, it cannot be divided so’as to create beparate 
estates, such that each sharer is the owner of her 
share and at her death, the reversioner’s estate falls in. 
|p. 885, col. 1) 

Such partition ‘as is permissible is merely for the 
convenience of enjoyment by the’ widows; and may 
be of two kinds (a) so as to last during the lifetime of 
both the widows, (b) soas to bind them until the 
death of all of them. In the latter case if one of the 
widows dies before the other ‘without -alienating the 
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property, it passes to the heirs of her private property 
and not to the other co-widow or their reversioners. 
[p. 885, col. 1.] 

Ridnamma v, Venkataramappa, 3 M. H. O. R. 268, 
dissented from. 

There can be no survivorship if the partition is 
of the second kind. But ifit is of the frst kind, it 
pay affect the right of survivorship of the other. 
ibid. : 

One of the co-widows can alienate her share whiéh 
may be defined or undefined according as there isa 
partition or not. If the alienor dies before the co- 
widow, the alienation ceases to be operative if there 
is no partition or if the partition is of the first kind, 
the property goes to the co-widow by survivorship. 
But if the partition is of the second kind, the property 
continues to be enjoyed by the alienee until the other 
co-widow dies. [bid.] 

Except in the case of an alienation for the limited 
purposes mentioned above, t.e., during the lifetime of 
the alienee, in a partition of the first kind, or during 
the lifetime of all the co-widows, ina partition of the 
second kind, there can be no alienation by a widow of 
her interest and whether there is necessity or not, an 
alienation by one co-widow cannot bind the rever- 
sioners. [p. 885, cols. 1 & 2.] : 

If an alienation for necessity is to bind the rever- 
sioners, all the co-widows must join in it. [p. 885, 
col. 2.) ‘ 

[Case-law reviewed. | 

‘Where one of two co-widows alienates certain pro- 
perties of her husband for discharging a simple money- 
decree-debt, payable by him, the other widow in a 
suit against the alienee for possession after the death 
of the alienating widow, is entitled to an uncondi- 
tional decree and is not bound to pay the amount 
gee for discharging the husband's debt. [p. 886, 
col. 1. 

Tt is well-settled that events that happen even after 

the ae or a suit, including those that add to the 
ae of the plaintiff, may be taken notice of. [p. 886, 
col. 2.] 

The discretion in allowing an amendment of a 
plaint ought not to be exercised when there is a 
change of jurisdiction, when there isa great delay in 
making the application or ifa fresh enquiry on other 
facts is necessary, but when these features do not 
exist, the amendment ought, as a general rule, to be 
allowed so as to avoid multiplicity of proceedings. 
|p. 887, col. 1.) or 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Vizagapatam, in A. S. No. 439 of 1921, 
(A. S. No. 378 of 1921), on the file of the 
District Court, Vizagapatam, preferred 

‘against that of the Court of the District 
Munsif, Ranjam, in O. S. No. 100 of 1916. 

Mr, Y. Suryanarayana, for the Appellants, 

Mr. B. Jagannada Doss, for the Respond- 


nts. 

JUDGMENT.—This second appeal 
arises out of a suit by one of two Hindu 
widows for partition of her husband's pro- 
perty and possession of a share. The Ist 
defendant is the co-widow and she sold a 
part of the property under Ex. IV to the 
9nd defendant who married the daughter 


e 


ı pf a deceased co-wife of plaintif and lst- 
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defendant, and another part 10 the 3rd 
defendant under Ex. VI. The 4th defend- 
ant is the undivided brotlrer of the 3rd 
defendant. The lst and 2nd defendants 
lived in the same house. The District 
Munsif decreed the suit. On appeal, the 


„Subordinate Judge remanded the suit for 


fresh trial. Onremand, the District Munsif 
again passed a decree in favour of the 
plaintiff. In the interval, the Ist defendant 
died. There was again an appeal to the 
Subordinate Judge. The plaintiff prayed 
for an amendment of the plaint and prayed 
for possession of the entire estate as the 
result of Ist defendants death. The 
amendment was allowed. The Subordinate 
Judge granted a decree to the plaintiff for 
possession of the entire property. 

The defendants Nos, 2 to 4 appeal. 

The portion of the case relating to the 
alienations in favour of the defendants 
Nos. 3 and 4 has not been seriously pressed 
and the other portion relating to the 2nd 
defendant has been fully argued. 

The Subordinate Judge found that out of 
the Rs. 600 for which Ex. IV was executed, . 
Rs. 516 was utilized to discharge a decree 
obtained by D, W. No. 6 against the hus- 
band (Ex. V). If the sale was effected by 
both the widows, it would have been for 
purposes beneficial to the estate and, there- 
fore, binding on the daughter and other 
reversioners, The appellant’s Vakil con- 
tended, relying on Kalliyanasundaram 
Pillai v. Subba Moopanar (1) that the sale 
ought to be upheld against the plaintiff, 
In Sri Gajapati Radhamani v. Maharani 
Sripusapati Alakajeswari (2) and Vadalt 
Mamidigadu v. Ketipalli Ramayya (8), it 
was held that one of two co-widows cannot 
alienate the share of the other even for 
purposes beneficial to the estate without the 
consent of the other. The decision in Kalli- 
yanasundaram Pillai v. Subba Mooapanar 
(1) decided by Benson and Bhashyam 
Iyengar, JJ., (the same Judges who decided. 
Vadali Mamidigadu v. Kotipalli Ramayya 
(3) is apparently inconsistent with this but, 
on a careful examination of the judgment, 
it seems to me that the Judges were of 
opinion, on its facts, that the senior widow ° 
was recognised as a manager or agent of 
the other. Such an inference can be made 
only in case ‘where there is no known 


Aaa 

(2) 16M. 1; 19 I. A. 184: 17 Ind. Jur, 36: 6 Sar 

©. J. 1; 5 Ind, Dec, ($. 8.) 709 (P. G), Ai 
(3) 26 M. 334, 
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hostility between the widows and is not 
possible, when the widows are hostile to 
each other asin this case. We, therefore, 
agree with the Courts below in holding 
, that Ex. IV isnot binding on the plaintiff's 
half share. 
‘ The next point that has been argued in 
the case is that Ex. IV isat least binding 
on the lst defendant's half share, The 
appellants rely on the unreported judg- 
ment of this Court in A. S. No. 166 of 1922. 
The position of two co-widows or two 
daughters has been the subject of con- 
sideration in several decisions of the various 
High Courts and the Privy Council. In 
Ridnamma v. Venkataramappa (4), Bittles- 
ton, C. J., and Ellis, J., observed: “Upon 
the death of the husband, the widows be- 
came jointly entitled; and that they might 
agree to divide the estate and hold separate- 
ly distinct shares of it during their 
joint lives. We are not prepared to say 
they might not enter into such’ an agree- 
ment as would bind each to an absolute 
surrender of all interest in the other's 
share, so as to let in the next heirs of the 
husband immediately upon the death of that 
other....... One obtained a decree against the 
other for a division....It dealt only with the 
joint estate, and the joint estate ceased on 
the death of Krishnamma. Then the whole 
estate of the husband vested in the surviv- 
ing widow; and neither Krishnamma’'s 
claim for division nor the decree for division 
could touch that.” In another case, Jijoyt- 
amba Bayi. Saiba v. Kamakshi Bayi 
Saiba (5), Scotland, C.J., and Ellis, J. 
observe at page 452*; “Now the right as 
contended for on behalf of the appel- 
lants, namely, 
of the joint estate, giving to each widow a 
share in severalty, we are of opinion is not 
maintainable. la support of it reliance 
was placed on the language of the foregoing 
texts.... The division there spoken of must 
be understood to refer only to the distri- 
butive enjoyment of the benefits of the 
joint property, and no doubt two or more 
widows might by an agreement inter se 
not prejudical to the rights of the next heir 
in succession, provide for such enjoyment 
by an apportionment of the property. A 
partition cobverting the joidt estate into 
an estate in severalty, whenevér either of 
the widows choose to insist upon it, is 


(4) 3 M. H. ©. R. 268. 
(5) 3 M. H. U. R. 424. 
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quite incompatible with the right of 
survivorship to the whole property arising 
out of the joint estate for life and the 
surviviug widow or widows being the 
nearest heir or heirs....On the other hand, 
at has been recently decided by this Court 
in the case of Randimma v. Venkatara- 
mappa (4), that a division obtaiped under 
a decree was ineffectual against the claims 
of the survivor of two widows to the 
divided moiety”. They then consider the 
question whether the relief of separate pos- 
session of a portion of the inheritance may , 
not be granted, when it appears to be the 
only proper and effectual mode of securing 
enjoyment of her distinct right to an equal 
share of the benefits of the estate. This 
case has been approved by the Privy 
Council in Gajapathi Nilamani v. Gajapathi 
Radhamani (6) and at page 300* their Lord- 
ships say “It was held here that there was no 
objection to a transaction which was merely 
an arrangement for separate possession 
and enjoyment, leaving the title to each 
share unaffected; although the widows 
nevertheless remained co-parceners with a 
right of survivorship with them, and there 
could be no alienation by one without 
the consent of the other....Their Lord- 


‘ships, guarding themselvas against being 


supposed to affirm by this order that either 
widow has powertodispose of the one-fourth 
of the estate allotted to her, or that they 
have any right to a partition in the proper 
sense of the term, are not disposed to vary”. 
In Kathaperumal v. Venkabai (7), it was 
observed: “But by Hindu Law two widows 
of one and the same husband take a joint 
interest in one undivided estate, and it 
has been held that, although the widows 
may arrapge for the enjoyment of the 
estate in separate portions, there can be no 
compulsory partition converting the joint 
estate into an estate in severalty’. In 
Ariyuputri v. Alamelu (8), we have “it is 
true that when there are more widows than 
one, they take together as a class. It is 
also true that partition is permitted be- 
tween them not asin the case of male co- 
parceners for the purpose of converting a 
joint estate into two or more separate estates 
to be held in severalty, but for the limited 

(6) 1 M. 290; 1 Ind. Jur. 589; 4 I. A. 212; 1G. LR, 
07: 3 Sar. P C.J. 753; 3 Suth. P. O.J. 365; 1 Ind 
Dee. (x. 5) 193 (P. C.). 


` 


(7) 2AL. 192; 4 Ind, Jur, 284; 1 Ind, Lee. (x, 5), 
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(8) 11 M. 304; 4 Ind. Dec. (x. s.) 212. 
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purpose of securing to each widow a 
distributive enjoyment of the benefit: of 
joint property. In this view partition be- 
tween them certainly creates no separate 
property in the portions placed in their 
separate possession and no disposing power 
so as to defeat the right of survivogshi'p 
vesting in the co-widow, but as between 
them, eagh widow is entitled to take the 
income of the portion placed in her pos- 
session during her life.” In Srigajapati 
Radhamani v. Maharani Sripusapati 
Alakajeswari (2), which arose out of the 
facts of Gajapathi Nilamani v. Gajapathi 
Radhamani (6), their Lordships of the 
Privy Council observed at page 10* “It may 
be assumed for the present judgment, with- 
out deciding the point, that there was a 
sufficient necessity for borrowing money to 
pay the Government revenue, or even for 
the payment of Nilamani’s debt, but that 
necessity did not render a mortgage by one 
widow binding upon the joint estate which 
had descended from their deceased husband, 
so as to affect the interest of the surviv- 
ing widow.” One may add “or that of the 
reversioners” though this was not necessary 
for the case [see Jijoyiamba Bayi Saiba 
v. Kamakshi Bayi Saiba (5) already quot- 
ed]. It is well to remember that, in that 


case, part of the money borrowed by the 


alienating widow was applied for paying 
Government revenue, and still no decree 
even for this amount was given. The case 
in Kailash Chandra Chuckerbutty v. Kashi 
Chandra Chuckerbutty (9) is a case of 
daughters, but,as was observed in Ramakkal 
v. Ramasami Naickan (10) to be next 
referred to, the case is analogous to that 
of widows. Nor does the fact that the 
Calcutta case was under the Dayabhaga 
Law make any difference as observed in 
Ammani Ammal v. Periasami Udayan 
(11) by Oldfield, J., at page 4f. It was 
there observed “that being so, the 
estate that devolved on the daughters of 
Radhakrishna would not determine until 
after the death of Gaganeswari and, until 
that event happens, the arrangement 
come to between the daughters, which was 
assented to by all the daughters, should, in 
our opinion, remain in operation. This 
would notin any way interfere with the 

(9) 24 O. 339; 12 Ind. Dec. (x. s.) 893. 

(10) 22 M..522;9 M. L. J. 101; 8 Ind. Dec. (N. s.) 373. 

(11) 74 Ind. Oas. 58; 45 M. L. J. 1; 32 M. L. T. 323; 
(1923) M. W. N. 652; (1924) A. I. R. (M.) 75. » 
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rights of the reversionary heirs for the 
simple reason that those rights do not come 
into existence until after the : death of 
Gaganeswari............... As we have already 
indicated its effect was to make the proper- 
ties allotted to each daughter remain her 
property capable of being alienated by her, 
and if not alienated, capable of passing on 
her death, to the heirs of her separate 
property as distinguished from the pro- 
perty inherited by her from her father,” 
In Ramakkal v. Ramasami Naickan (10), 
it was held that one of two widows can 
alienate any estate which came to her as 
such for her life and can, therefore, enter into 
such a deed as will preclude her from re- 
covering during her life property which 
she has alienated, to the full extent of 
such alienation provided it does not ex- 
tend beyond her life-interest, In Kanni 
Ammal v. Ammakknnu Ammal (12), it was 
held that, while one of two daughters can- 
not by any alienation alter the character of 
the daughter's estate so far as concerns the 
right ‘of survivorship or the rights of rever- 
sioners, she may alienate her interest in the 
property. The parties in that case were ably 
represented as two of the Vakils for the 
appellant and two Vakils for the respond- 
ent have since become Judges of this 
Court and a full report of the argument 
is available and is instructive. It shows 
that there may be two kinds of parti 
tion between two widows or other co- 
heiresses (1) so as .to last during theit 
joint lives only and if one dies the other 
gets it by survivorship and (2) so as to 
last until the death of all. If one dies 
first, the other doesnot get hershare by sur- 
vivorship and the share will continue to be 
enjoyed by the alienee, if alienated or will 
goon tothe heirs of her stridhanam pro- 
perty, if unalienated. In either case the 
partition isan arrangement for their own 
convenience and cannot affect reversioners. 

In Muthiyalu Chengappa v. Burada Gunta 
(13) and Ammani Ammal v. Periasami 
Udayar (11) (in which one of us Venkata- 
subba Rao, J., took a part) the remark in 
Ridnamma v. Venkataramappa (4) quoted 
by me that the arrangement may be such 
that, after partition by the co-widows, thé 
death of one may let in the reversioner's | 
right, was, disapproved, i.e. the rever- 


(12) 23 M. 604; 18M. L.J. 253; 8 Ind. Dec. (N. s.) 
594. 


(13) 60 Ind. Gas, 135; 43 M. 855; 39M. L. J. 567; 12 
Ja W. 656; 28 M. L. T. 272; (1921) u W. N.29 i 
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sioner’s interest does not begin until all 
the widows die (unless there isa surrender 
by all). 

The decisions establish that (1) The estate 
of co-widows or other co-heiresses in Hindu 
Law isa joint estate but it is unlike other 
joint estates. It is indivisible [see Katha- 
perumal v. Venkabai(7).] Strictly it can never 
be divided so as to create separate estates 
such that each sharer is the owner of her 
share and at her death, the reversioner’s 
estate falls in. Such a division is impossible 
in law. 

(2) Such partition as is permissible is 
merely for the convenience of their enjoy- 
ment by the sharers; and may be of two 
kinds. | 

(1) Soas to last during the lifetime of 
both the widows. 

(2) So as to bind them until the death of 
all of them. In the latter case if one of the 
widows dies before the other without alienat- 
ing property, it passes to the heirs of her 
private property and not to the other co- 
widow or their reversioners, the dictum to 
the contrary in Ridnamma v. Venkata- 
ramappa (4) not being good law [Ammani 
Ammal v. Periasami Udayan (11) and 
Muthiyalu Chengappa v. Burada Gunta (13)]. 

(3) By the very nature of the arrangement 
there can be no survivorship if the partition 
is of the second kind. But if it is of the 
first kind it cannot affect the right of 
survivorship of the other. 

(4) One of the co-widows can alienate 
her share which may be defined or unde- 
fined according as there isa partition or not. 
If the alienor dies before the co-widow, the 
alienation ceases to be operative if there is 
no partition or if the partition is of the 
first kind the property goes to the co-widow 
by survivorship. Butif the partition is of 
the second kind, the property continues to 
be enjoyed by the alienee [Ramakkal v. 
Ramasami Naicken (10), Kanni Ammal v. 
Ammakannu. Ammal (12) and Ammani 
Ammal v. Periasami Udayan (11)] until the 
other co-widow dies. The obiter dictum to 
the contrary in Durga Dutt v. Gita (14) 
has been followed here. 


(5) Except for the limited purposes men- 
tioned above, i. e., during the lifetime of the 
alieneein a partition of the first kind or 
during the lifetime of all the co-widows in a 
partition of the second kind there can b? no 
alienation by a widow of her interest: [Guaja- 
pathi Nilamani v Gajapathi Radhamani 

(4) 19 Ind. Cas. 498; 23 A. 443; 8 A. L. J. 220. 
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(6), Sri Gajapati Radhamani v. Maharani 
Sripusapatt Alakajeswari (2) and whether 
there is necessity or not, an alienation by 
one co-widow cannot bind the reversioner 
Jijoyiamba Bayi Saiba v. Kamakshi Rayi 
Saiga (5), Kailash Chandra Chuckerubtty v. 
Kashi Chandra Chuckerbutty (9), Ramakkal 
v. Ramasami Naickan (10), Kanni Ammal 
v. Ammakannu Ammal (12) and Durga 
Dutt v. Gita (14)]. 

(6) If an alienation for necessity is to bind 
the reversioners, allthe co-widows must join 
in it. 

It follows that I cannot agree with the. 
decision in A. S. No. 166 of 1922. In that 
case the last male owner left a widow 
Gangalakshmi and two daughters Rat- 
tamma and Narasamma. Rattamma effected 
an alienation of the property along 
with her sons. The suit was brought by 
four plaintiffs, plaintiffs Nos. 1 to 3 being 
parties to the alienation, but the fourth 
plaintiff was not a party to it. Their Lord- 
ships found that there was necessity and 
held that the alienation was binding on the 
reversioners. So far as plaintiffs Nos. 1 to 3 
were concerned, the decision might wellhave 
rested on the ground that they were parties 
to the alienation and could not question 
it: Fateh Singh v. Thakur Rukmini 
Rawanji Maharaj (15) and Basappa v. Faki- 
rappa (16). But as to the fourth plaintiff, 
we are constrained to differ from the judg- 
ment and to dissent from its reasoning. 
The decisions in Sri Gajapati Radhamani 
v. Maharani Sri Pusapati Alakajeswari (2), 
Ramakkal v. Ramasami Naicken (10) and 
Durga Dutt v. Gita (14) were referred to and 
then it was observed “the facts in this case 
are different from those in the cases 
quoted. Gangalakshmi gave away or 
surrendered her life-interest in some pro- 
perty in favour of Rattamma and it is stated 
that by another deed she surrendered her 
right to some other property in favour of 
Narasamma. After that, both Narasamma 
and Rattamma began to deal with their 
properties as their own”. We are-not able 
to see how the surrender of the mother in 
favour of her daughters and the conduct 
of the daughters can have any effect on the 
rights of the reversioners. It was conce led 
in the judgment that the alienation cannot 
affect the rights of Narasamma, by survivor- 
ship but,it was observed that this has nothing 

(15) 72 Ind. Cas. 8; 45 A. 339; 21 A. L. J. 235; (1923) 
A I. R. (A) 387. S í a 

(18) 6t Ind. Cas. 214; 48 B. 292; 23 Bom. LR. 1040; 
(1922) A. L R. (B.) 102. AR 
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to do with the reversioners who-do not 
claim through Narasamma. Here again, I 
am compelled to dissent with all deference. 
When the surviving co-widow gets the 
property by survivorship after the death of 
the alienating widow, she represents the 
estate and the reversioner though he can- 


not be said go claim through her so as to. 


be bound by her acts still claims through 
her in respect of matters where she re- 
presents the estate. But, apart from this, 
the cases cited by me also show that a single 
widow has no power of alienation except 
for her own convenience (i. e.) so as to 
affect the other widows (except in the parti- 
tion of the second kind) or the reversioners. 
It seems to me that the learned Judges who 
decided A. S. No. 166 of 1922 did not give 
due weight, while referring to Ramakkal v. 
Ramasami Naickan (10) to the qualification 
referred to at page 24,1. e., the words “pro- 
vided it does not extend "beyond her life- 
interest” nor to the words “which will pre- 
judice the right of survivorship of her co- 
widow or the rights of the reversioners 
after the death of the survivor of the 
widows", in Durga Dutt v. Gita (14) which 
was actually quoted by them. The cases 
in Gajapathi Nilamani v. Gajapathi Radha- 
mani (6), Jijoyiamba Bayi Saiba v. Kamakshi 
Bayi Saiba (5), Kailash Chandra Chucker- 
butty v. Kashi Chandra Chuckerbutty (9) and 
Kanni Ammal v. Ammakannu Ammal (12) 
were not cited at all. All the authorities 
show that, strictly, there is no separate 
estate of any kind in any one of the widows, 
a right of partition for the convenient 
enjoyment being all that is permitted. This 
contention of the appellants must, therefore, 
be disallowed. 

The third point argued by the appellants 
is that he is entitled to the amount of 
Rs. 516 which was utilised for discharging 
the husband's decree-debt. Apart from the 
diffculty that the documents (Exs. IV-A and 
V) show that the debt was discharged by 
the lst defendant and not by the 2nd 
defendant and assuming it is open to 
us to construe them as is the pay- 
ment < to the ‘creditor was made by 
the 2nd defendant, we do not think he is 
entitled to any relief. The decree was not 
a mortgage-decree. Ifthe debt discharged 
was a charged debt, the plaintiff may be 
entitled to the relief he claims by subroga- 
tion. But when there is no charge and 
seeing that. anye right by contribution 
against the plaintiff's half share can be 
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operative during the lifefime of the Ist, 
defendant and not after the death of lst 
defendant so as to affect plaintiff's right by - 
survivorship, there can be no subrogation 
(vide Sheldon on Subrogation, p. 4, s. 3). 
Section 69 of the Contract Act cannot help ' 
the 2nd defendant, for he was not interested 
in the payment but his vendor; nor can s. 70 
as he did not make the payment for or on 
behalf of the plaintiff. This contention 
must also be negatived. The plaintiff is 
entitled to mesne profits in respect of Ist 
defendant’s half share only from the death: 
of the Ist defendant. The decree requires 
no modification as no mesne profits have 
been awarded the additional half share. 

The fourth point argued by the appellant 
is that the amendment of the plaint so as . 
to enable the plaintiff to claim the whole 
of the property including the lst defend- 
ants share ought not to be allowed. ' 
He relies on Lakshmi Ammal v. Alamelu 
Ammal (17). Tf the decision is regarded 
merely as one on the question of discretion 
of the particular facts of the case and the 
stage at which the amendment was asked, 
we have nothing to say against it but if it 
meant to lay down that a cause of action that 
arose after the filing of the suit ought never 
to be taken notice of, we are constrained to 
dissent from it. That events that happened- 
even after the filing of the suit including 
those that add to the title of the plaintiffi—- 
may be taken notice of has been estab- 
lished by several cases [vide Ram Ratan Sahu 
v. Mohant Sahu (18), Rai Charan Mandal 
v. Biswanath Mandal (19) and Sethrucherla 
Rama Chandra v. Muharajah of Jeypore (20), 
reversed by Privy Council on another point, 
Subbaraya Chetty v. Nachiar Ammal (21), 
Doraisami Pillai v. Chinnia Goundan (22) 
and Pendekkallu Thimmayya v. Pendekkallu 
Siddappa (23)]. Specially in partition suits 
it will be very inconvenient if the general 
principle of confining the suit to the cause 
of action in the plaint is rigidly adhered to 
as can be seen from a simple case where A 
filed a suit against his two brothers for 


(17) 79 Ind. Cas, 325: 45M. L. J 811; (1923) M. W. 
N. 839: 18 L. W. 874; (1924) A. L R. (M.) 30 

(18) 6 O, L. J. 74; 130. W N. 7 732. 

(19) 26 Ind. Cas. 410; 10 C. L. J. 107. 

(20) 34 Ind. Cas. 411; (1916) ie W. N, 354; 19 M. 


360. 
eD 44 Ind. Cas. 863; 7L.W. 403; (1918) M. W. N. 


59) 43 Ind. Cas. 560; 34M. D. J. 258; 22 M. L. T, 
538: (1918) M. W. N. 89:7 L. W. 335, 
(23) 73 Ind, Cas. 112; (1925) A. I, R. QL) 63. 
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partition and seeks to recover a third share, 
and during the pendency one of the bro- 
thers dies, to say that the plaintiff cannot 
be awarded halfinstead of athird and that 
the decree should be limited to a one-third, 
he being compelled to file another suit for 
one-sixth is to be technical with a venge- 
ance [vide Jenkins, ©. J.’s judgment in 
Rustomji v. Sheth Purshotamdas (24)|. No 
doubt the discretion ought not to be exer- 
cised when there is a change of jurisdic- 
tion, when there is a great delay in making 
the application and may not be exercised if 
afresh enquiry on other facts is necessary. 
But when these features do not exist, in 
our opinion, the amendment ought, as a 
general rule, to be allowed to avoid multi- 
plicity of proceedings. In all such cases, 
the only question of consequences is one of 
Court-fees a matter with which the parties 
are not concerned and the opposite party is 
not deprived of any defence which is 
obviously open to him [see also Pendekkallu 


Thimmayya v. Pendekkallu Siddappa (23)]. 


This contention must be disallowed. The 
appeal fails on the merits. The defend- 
ants Nos. 2 to 4 say that they are not in 


possession of properties ‘other than those . 
alienated to them and in respect of which 


a full decree is not passed against them. 

In the lower Court, the decree in respect 
of all the properties was passed against all 
the defendants including defendants Nos. 2 
to 4. The plaintiff is entitled to be put in 
possession of all the properties but the 
decree, in respect of the properties other 
than ‘those alienated to defendants Nos. 2 
to 4 should not have been passed against 
the defendants Nos. 2, 3 and 4. For this 
reason, the parties will bear their own 
costs in second appeal. 

v. N. V. 

N. H. 

(24) 25 B. 606 at p. 613; 3 Bom. L. R. 227. 


Appeal dismissed. 
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Agreement that female holding estate shall not effect 
transfer without consent of male claimants—Death of 
some male claimants—Transfer with consent of survitn 
ing claimant, validity of—‘“Substantial compliance” 
with candition, what amounts to. 

An agreement, arrived at- between a female claimant 
to an estate on the one hand and three male claimants 
KA the other, provided that the female should remain, 
in possession of the estate during her lifetime and 
should pay the debts due from the @state out of the 
income of the property, appropriating the balance of 
the income to her own use but that she would not 
transfer any portion of the property without the 
consent of the male claimants, and that on her death 
the latter would get the property. It was further pro- 
vided that should any of the male claimants-die before 
the death of the female, his share would descend to 
his heirs. After the death of two of the male claim- 
ants, who had died leaving heirs, the female executed 
a mortgage in respect of property comprised in the 
estate with the consent of the surviving male claim- 
ant. The mortgage was ‘also consented to by the 
majority of the heirs of the deceased claimants, but, 
one of them who had not’consented tothe mortgage 
brought a suit to recover possession of his share. of 
the estate on the allegation that he was not bound by 
the mortgage : i 

Held, (1) that on a proper construction of the agree- 
ment arrived at between the claimants the consent of 
the heirs of a male claimant who should happen to 
die during the lifetime of the female was not neces- 
sary to validate a transfer by the female; [p. 889, 
col. 1; p. 891, col. 1.) h h 

(2) (Per Mukerji J., Boys, J. dissenting),—that the 
consent of the surviving male claimant did not amount 
toa “substantial compliance” with the condition laid 


. down in the agreement and that the mortgage could 


not, therefore, be held to be binding on the plaintiff ; 
[p. 889, col. 1.] Rees, 

Per Mukerji, J.—Broadly speaking tillthe major- 
ity or at least one-half of the persons whose consent is 
necessary to a transaction give such consent, it cannot 
be said that there has been a “substautial com- 
pliance” with the condition within the meaning of 
s. 26 of the Transfer of Property Act. [p. 889, col. 2.] 

Per Boys, J.—The test to be applied to cases such 
as the one under consideration is whether it is pos- 
sible to form upon all the known circumstances of the 
case as existing at the time the condition was made, a 
reasonable opinion as to whether the deceased per- 
sons would have been likely to agree that the consent of 
a survivor should be accepted as sufficient if they 
had foreseen the circumstances ‘in which the suffi- 
ciency of his consent might be in question. [p. 892, 
eol. 1.] ' i 

Second appeal from a decree of the 
District Judge, Cawnpore, dated the 15th 
December 1923. 

Mr. Iqbal Ahmad, for the Appellant. 


Mr. U. S. Bajpai, for tħe Respondent. 


JUDGMENT. 

Mukerji, J.—This appeal raises two. 
points, viz., whether the mortgage dated the 
14th of April 1917 is binding on the P 
plaintiff-respondent Ekram Ahmad and (2) `. 
if not, whether the amount of share dec- 
reed to him is too large and if so, what - 
is the proper share which should haye 
been decreed to him. 


888 
* The facts are briefly these. The pedigree 
of the family to which the respondent 


belongs is given in the judgment of the 
learned Additional Subordinate Judge. 
One Karamat Ali owned a 16-annas share 
in the property in suit. That property 
descended to his son Hashmat Ali, as 
Hashmat Alig mother who was the other 
heir did not claim any interest. Hashmat 
Ali died two years after his father and 
then a question arose as to who should 
have the property. Hashmat Ali was sur- 
vived by his cousin Mahmud -Ali being a 
son of Lutf Ali, a brother of Karamat Ali 
and also by Yakub Ali and Qadir Ali, sons 
of Ilahi Bakhsh, another brother of Karamat 
Ali. On the 2nd of February 1907 an 
agreement was arrived at between Mahmud 
Ab, Yaqub Ali and Qadir Ali on the one 
side and Musammat Imtiaz Bibi, the mother 
of Hashmat Ali, on the other. It was 
agreed that Musammat Imtiaz Bibi should 
remain in possession of her son’s property, 
that she should pay the debts ade greed 
the estate out of the income of the pro- 
` perty and should spend the rest of the 
income as best as she liked, that she 
would not transfer any portion of the pro- 
perty without the consent of the other party 
to the document and that on her death 
the three persons constituting the other 
party would get the property, It was 
further provided that should any of the 
party of the three male persons die before 
the death of Musammat Imtiaz Bibi, his 
share would descend to his heirs. - 

On the 14th of April 1917, Musammat 
Imtiaz executed an usufructuary morigage 
for the sum of Rs. 3,000 in favour of the 
appellant Beni Chand. Ekram Ahmad, the 
respondent, is one of the sons of *Yaqub 
Ali. He said that he did not consent to 
any transfer by Musammat Imtiaz and 
that the transfer was not binding on him 
Musammat Imtiaz is dead and hence he 

claimed to recover a third share in the 


property onthe ground that he was the. 


sole heir of Yaqub Ali. Yaqub Ali had 
several children besides Ekram Ahmad, viz 
Khadim Ahmad, Ghulam, Ahmad, Musain- 
mat Kulsuman and Musammat Mahmuda 
It was part of Ekram Abmad’s case that 
Khadim Ahmad was an illegitimate child 
and, therefore, did not inherit and that 
the rest of the children of Yaqub Alt had 
relinquished their interest in the property 
in favour of Ekran Ahmad. 

. The defence was that the mortgage of 
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the Mth of April 1917 was executed to 
pay off a decree which was obtained by 
one Jagannath on foot of a mortgage exe- 
cuted in his favour on the 6th of Septem- 
þer 1915 by Musammat Imtiaz with the 
consent of Mahmud Ali, son of Lutf Ali, 
and also with the consent of the plaintiff, 
his brothers and of the sons of Qadir Ali. 
Tt was found that the plaintiff did not 
give his consent and that the mortgage . 
of the 14th of April 1917 was not binding on 
him. The plaintiff sold 4 annas 3 pies out of 
his share, pending the suit, in favour of cer- 
tain persons who were made defendants in 
the suit. The plaintiff's share was found to 
be 5 annas4 pies and deducting 4 annas 
3 pies out of the same a decree was made in 
his favour for 1 anna L pie share. 
There wasa connected suit which had 
been brought by Khadim Ahmad, already 
mentioned, a supposed brother of Bkram 
Ahmad, against the latter. ‘In that suit 
the question was what was the share of 
Kbadim Ahmad, if he was a legitimate 
child of Yaqub Ali. That litigation came 
up before us as Second Appeal No. 556 of 
1924 and by our judgment of this date 
we held that Khadim Ahmad was entitled 
to get an 8 pies share in the property of 
his father, from Ekram Ahmad. Although 
the judgment in that second appeal may 
be no evidence in this particular case, its 
is conceded that the same evidence as 
was relied wpon in that case might be 
read as evidence in this case. If that be 
so, the result would follow that Ekram 
Ahmad’s original share would be reduced 
by 8 pies. The result would be that in 
ease of his entire success, Ekram Ahmad 
would geta decree for a9 pie share only, 
the share ofl anna l pie decreed to him, 
having been reduced by the amount of 6 
pies. This disposes of the second point. 
Now we come to the first point concern- 
ing the validity of the mortgage. Itisa 
fact that the mortgage of the l4th of April 
1917 was executed to pay offa decree for 
Rs. 3,000 and odd obtained by one Jagan- 
nath on foot of his mortgage dated the 
6th of September 1915. The mortgagee 
Beni Chand who is the appellant before 
us paid a‘sum.of Rs. 3,059 and odd to 
satisfy that deeree, although the mortgage 
in his favour is fer Rs. 3,000 only. The 
mortgage in favour of Beni Chand is not 
attested by Mahmud Ali, but he identified 
the executant Musammat Imtiaz before the 
Sub-Registrar, at the time of registration 
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of the deed. It is contended from this 
fact that Mahmud Ali was a consenting 
party to the transfer in favour of Beni 
Chand. Further, it is pointed out that 
the mortgage in favour of Jagannath had 
been attested by Mahmud Ali and by most 
of the male descendants of Yaqub Ali 
. and Qadir Ali. On foot of these facts it 
is argued thatthe transfer in favour of 
Beni Chand is a valid one. 

We shall take up the mortgage in favour 
of Jagannath first. If that mortgage be 
valid and within the competence of Imtiaz 
Bibi, we shall see whether the validity of 
that mortgage gives any validity to the 
mortgage in favour of Beni Chand. The 
argument on behalf of the respondent is 
this. By the agreement dated the 2nd of 
February 1907, consent for a valid transfer 
was to be obtained from all the three male 
executants of the deed, It being the fact 
that Qadir Ali and Yaqub Ali died before 
the 6th of September 1915, the respondent 
contends, it was necessary to obtain the 
consent of the heirs of Qadir Ali and 
Yaqub Ali. We have already stated that 
two of the sons of Yaqub Ali and Qadir Ali 
did not give their consent. It is, therefore, 
urged that the mortgage in favour of Jagan- 
nath did not comply with the condition laid 
down in the deed of agreement of the 2nd 
of February 1907 and, therefore, it is not 
binding on the respondent Ekram Ahmad. 

On the other hand, the contention on 
behalf of the appellant isthis. The agree- 
ment of the 2nd of February 1907 did not 
provide for any consent being given by 
the heirs of any of the deceased execut- 
ants. It provided for consent being given 
by the male executants alone. Two of 
these executants were dead and only one 
was alive, viz., Mahmud Ali. As Mahmud 
Ali gave his consent, that was sufficient 
and itamounted to a “substantial com- 
pliance ” with the condition within the 


meaning of s.26 of the Transfer of Pro-. 


perty Act. To this it has been replied 
on behalf of the respondent that where 
out of three persons, whose consent alone 
would validate a transfer, only one person's 
consent is taken it cannot be said that 
there was a “ substantial -compliance ” 
with the condition. In my epinion the 
contention for the respondent is sound. 
There has been no “ substantial compli- 
ance” with the condition laid down in the 
agreement. There can be no doubt that 
if all the three male executants had died, 
e 
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Musammat Imtiaz could not transfer the 
property at all so as to bind their heirs. The 
mere fact that only one of the three male 
executants was alive would not justify the 
lady Imtiaz to make a valid transfer with 
"hise consent alone, unless we can say that 
such a transfer was a “substantial com- 
pliance” with the terms of thetagreement. 
There must be some value to be attached 
to the word “substantial.” If, say out of 
eight persons, whose consent is necessary, 
six be dead and only two be alive and ifthe 
consent of those two alone he taken, can 
it be said that there has been a “ sub- 
stantial compliance ” with the condition? 
There is another word in English langu- 
age which is “partial.” Ido not see that 
the words “ partial” and “substantial” can 
have the same meaning. If it be the case, 
therefore, that on the déath of all the 
three male executants the lady would be 
deprived entirely of her power of transfer, 
the mere fact that only one ofthe three 
persons was alive and consented would 
not, in my opinion, improve matters. 
Broadly speaking, till the majority or at 
least one-half of the people, whose consent 
is necessary, give it, it cannot be said 
that there has been a ‘ substantial’ com- 
‘pliance with the condition. The compli- 
ance would be partial only. Some support 
to this view may be afforded by the fact 
that in the illustrations to s, 26 of the 
Transfer of Property Act (and the allied 
rule of law) ands.115 ofthe Succession 
Act, the consent which has been regarded 
as ‘substantial’ was all given by the 
majority of the people whose consent was 
necessary. 

In this view of the law, it is not'neces- 
sary for me to express any opinion as to 
whether the consent of all the heirs of 
the deceased executants Qadir Ali and 
Yaqub Ali would have improved matters. 
Evenif such consent could improve matters 
it is clear that two of the sons of Yaqub 
Ali and Qadir Ali have not consented, 
although they are alive, and it must follow 
that there has been no compliance with 
the térms of the agreement. E 

The same remarks would apply to the 
transfer in favour of Beni Chand himself, 
even if we were ina position to say that 
because of the validity of the transfer in 
favour of Jagannath, the transfer made to 
pay off Jagannath’s debt was valid. As 
already stated, the transfer in favour of 


_ the appellant was „consented to by--only. 


£0 


one of the three male executants to the 
agreement. > 

{ hold that the mortgage in favour of 
the appellant is not binding on the respond- 
ent ikram Ahmad. 

The result would be that I would allow’ 
the appeal and modify the decree of the 
Court below by reducing the decree in ` 
favour of the respondent to the extent of 
8 pies, thus reducing the decree in his 
favour to 5 pies share only. 

Boys, dJ.—The facts have been fully 
set out in the judgment of my brother. 
Beni Chand had obtained on the 14th of 
April 1917 a usufructuary mortgage from 
Musammat Imtiazan. Musammat Imtiazan’s 
right to mortgage the property depended 
on whether the transfer was made in com- 
pliance with the conditions of an agreement 
entered into on the 2nd of February 1907 


between her and three nephews of her’ 


husband, Karamat Ali. These three nephews 
were Mahmud Ali, Qadir Ali, and Yaqub 
Ali, Briefly that agreement provided 

(1) That Musammat Imtiazan should re- 
main in possession of the entire property 
of her deceased husband Karamat Ali; 

(2) that she was ‘to pay debts out of the 
income as far as possible ; 

(3) that she was not to transfer the pro- 
perty without, the consent of the three 
nephews ; 

(4) that on: her death the remaining 
three nephews would take one-third each 
of the property; and 

(5) if either of the three sons predeceased 
the lady, the heirs of that son would take 
his one-third. 

_ The deed was silent on the questions 
whether in the event of a nephew prede- 


ceasing the aunt the consent of shis heirs’ 


to a transfer was necessary or whether 
the consent of the surviving nephews 
was sufficient. These are the questions we 
have to decide. 

. The usufructuary mortgage in favour of 
the defendant Beni Chand was executed 
in part to discharge a decree which had 
been obtained by one Jagannath on a 
usufructuary mortgage dated the 6th of 
September 1915 executed by Musammat 
Imtiazan. Prior to the execution of these 
mortgages two of the nephews Qadir Ali 
and Yaqub Ali had died, The mortgage 
in favour of Jagarnath was attested by the 
surviving nephew Mahmud Ali, by three 
out of the four ‘sons of Qadir. Ali (the 
fourth son Abdul Khaliq did not sign and . 
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he is respondent to the cennected Second 
Appeal No. 387 of 1924), and also by two 
out of the three sons of Yaqub Ali, that 
is, by Khadim Ahmad and Ghulam Ahmad, 
butit was not signed by Ekram Ahmad, 
the plaintif- respondent’ in the present 
appeal. 

The mortgage in favour of Beni Chand 
was not signed either by Mahmud Ali or 
by any of the sons of Qadir Ali and Yaqub 
Ali, but Mahmud Ali identified Musammat 
Imtiazan, the executant. 

Beni Chand having got possession, Ekram 
Ahmad, the son cf Yaqub Ali, sued Beni 
Chand claiming the S5annas’ 4 pies 
share, the whole share of Yaqub Ali, on 
the allegations that his brothers and sisters 
had transferred their interests to him and 
that the two mortgages were not binding 
on him as the consent required by the 
agreement made by Imtiazan had not been 
obtained. 

The plaintiff's contention as regards the 
question of consent was two-fold. He con- 
tended 

(1) That in the event of his father Yaqub 
Ali predeceasing Musammat Imtiazan as he, 
in fact, did, and the property having de- 
scended to the heirs of Yaqub Ali, the 
consent of Yaqub Ali's heirs was necessary 
before Musammat Imtiazan could execute 
a transfer affecting their interests and that 
the consent of the plaintiff Ekram Ahmad 
not having been obtained, at any rate, his 
share and any share he might have acquir- 
ed was not bound. 

(2) The plaintiff contended that even if 
the heirs of a deceased nephew had no 
right to demand that their consent should 
be obtained, at least, it was necessary that 
the consent of the three nephews should 
have been obtained, and that, as owing to 
the death of two out of the three nephews 
their consent had not been possible even 
if they would have’ given it, if alive, there 
was noconsent within the meaning of the 
agreement executed by Musammat Im- 
tiazan. 


As to the first contention it was urged. 


that it was only reasonable and in acecrd- 
ance with the spirit of the agreement that 
if the consent of the father was necessary 
for the protection of the property while he 
was alive, it shouid similarly be required in 
the case of the sons who had inherited that 


property; in other words that it was only ` 


reasonable to construe the agreement as 
giving the sons the same protection = had - 


[901 0, 18254 
been stipulated for in the case of the 
father. This argument was ‘supported by 
pointing to the fact that the agreement of 
1907 had apparently been so understood by 
the majority of the persons alive at the time 
of the execution of the mortgage in favour’ 
of Jagannath. If it had not been so under- 
stood there would not have been found on 
that mortgage-deed the signatures of so 
many of the descendants of the two deceas- 
ed nephews. There is to my mind consider- 
able force in this argument. 

I may note here that it found favour with 
both the lower Courts which decreed the 
plaintiff's claim and the similar claim in 
Second Appeal No. 387 of 1924 on the 
ground that the signatures of Ekram Ahmad 
and Abdul Khaliq had not been obtained 
without entering into the question whether 
by the signatures of most of the heirs there 
had been . substantial compliance with the 
condition. But I am satisfied that the correct 
view is that to which expression is given 
in the judgment of my brother. 
nephews had complete power to dispose of 
their property. They thought it desirable 
to protect their own personal interests by 
stipulating for their consent being obtain- 
ed. They thought it desirable to provide 
that their property should descend to their 
children, If they did not think it neces- 
sary tosstipulate that the consent of those 
children should be obtained before any 
transfer was made, it is a reasonable con- 
clusion that they were not sufficiently inter- 
ested in this aspect of the case to make 
such a stipulation. They may well have 
considered that the consent of the surviv- 
ing brother or brothers which in their own 
interests would not be recklessly given was 
a sufficient safeguard of the interests of 
their own children. In any case they did 
not make it any stipulation requiring the 
consent of their heirs and as they had 
power to deal with the property as they 
chose. [agree with my brother that we 
cannot read into that document a stipula- 
tion which the father did notin fact enter 
in it. On this point, therefore, I concur 
in holding against the plaintiff. 

As to his second contention that the 
document stipulated for the consent of the 
three nephews being obtained and that in 
fact the consent of two eof them Qadir Ali 
and Yaqub Ali was not obtained and that, 
therefore, the transfers were void, one thing 
is clear. It is admitted that the consent of 
the two other nephews was not obtained 
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because they were dead and it has not been 
seriously contended that there was any- 
thing in the transfers executed by Musam-~: 
mat Imtiazan which was improper or which 
would have led to the refusal of consent 
by the two nephews or either of them if 
they or he had been alive. This point 
is, I think, of importance ine considering 
the main question which we have to deal 
with here. That main question is whether 
or no there was substantial compliance 
with the conditions in the agreement, it 
being suggested that the case is analogous 
to that provided for in s. 26 of the Transfer 
of Property Act. 

On what principle is it to be determined 
whether there was substantial compliance? 
Illustration (a) to s. 26 says that where the 
eonsent of C, D and E is required and Æ 
has died, the consent of C and D is to be 
deemed sufficient. The illustrations to 
s. 115 of the Succession Act are very similar. 
These are merely illustrations andI do not 
think there is any suggestion underlying - 
them that if both D and E had died the 
consent of C alone would necessarily be 
insufficient. In other words I do not think 
that the test of substantial compliance 
can be the mere existence one way or the 
other of a numerical majority. : It is only 
necessary to give one illustration of thig, 
Where the consent of C, D and E is neces- 
sary and D and Æ have died and C has 
in fact succeeded to their property, could it 
be suggested that the consent of C was not 
a substantial compliance with the conditions 
which had only been inserted for the pro- 
tection of the property of all the three? Ag 
regards the property of D and Æ C would 
only bean heir, andit followsfrom our 
finding “on the first question in which I 
concur with my brothér that C's consent or 
absence of his consent in his capacity as 
heir of D and E is immaterial. If, then 
in the case that I have stated it would be 
unreasonable to hold that the consent of 
C alone did not constitute substantial 
compliance, the mere existence of a numeri- 
cal majority one way or the other fails 
to furnish a satisfactory test, at any rate, 
it isnot a principle applicable in all cases, 

Is there, then, any other principle 
generally applicable to test whether there 


' has been substantial compliance ? I think 


there “is. It must, I think, be conceded 
that the best judges of whether the com- 
pliance was substantial would be the 


‘deceased persons, if in any way their view 
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could be ascertained. To ascertain that view 
directly is obviously impossible. But it is 
possible to form, upon all the known circum- 
stances of the case as exising at the time the 
condition was made, a reasonable opinion as 
to whether the deceased persons would 
have been likely to agree that the consen 
of a survivor, should be accepted as suff- 
cient if they had foreseen the circumstances 
in which the sufficiency of his consent 
might be in question. 

The test is sufficiently simple in practice. 
What answer must we give to the question 
in this case? Would Yaqub Ali have been 
quite content to answer in the affirmative 
if he had been asked at the time that he 
was making thecondition. “In the event 
of your predeceasing your aunt, are you 
content that the consent of your surviving 
brother or brothers should be sufficient to” 
enable her to deal with the property which 
at her death would otherwise descend to 
your children?” I think we have clear 
evidence that Yaqub Ali would have answer- 
ed in the affirmative. That Yaqub Ali 
would have so answered is, L think, a 
reasonable conclusion from the circumstances 
existing at the time the condition was 
made and to one of which I have referred 
in dealing with the first question. Yaqub 
Ali contemplated the possibility of his 
death prior to the widow as is evidenced 
by the provision for the children inheriting, 
yet he did not think it necessary to provide 
for any special consent being required in 
place of his own whenit could no longer be 
given. Is it not reasonable, then, to assume 
that he was content in the knowledge that 
the consent of his surviving brothers or 
brother would still be necessary? 

The arrangement made by the degd was 
a perfectly natural and proper arrange- 
ment by which the old lady was pro- 
vided for during her life subject to 
very reasonable conditions. It has not 
: been contended that there was anything in 
the transfer made by the lady which would 
have led to the refusal of his consent by the 
plaintiff's father if he had been alive. It 
has not heen contended before us that there 
is any evidence that Yaqub Ali had any 
reason whatever to distrust either of his 
brothers and that he would not, therefore, 
have been likely to consider their consent 
sufficient in the event of his own earlier 
death. He may well have considered the 
consent of his surviving brother or brothers 
a sufficient safeguard, 
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It was pressed upon us that if we were 
to hold that the absence of donsent of the 
two deceased nephews did not invalidate 
a transfer made by the aunt a logical 
conclusion would be that the absence of 
gonsent of the third nephew also if he had 
been dead would not invalidate a transfer 
and that such aresult would give the lady 
unfettered power to transfer. But that is not 
so. To hold that Yaqub Ali would, as 
evidenced by the circumstances, have been 
content with the security afforded by the 
necessity for the consent of even one 
surviving brother does not compel or even 
logically suggest the conclusion that he 
would have been satisfied that no consent 
at all should be requisite. Ihold, therefore, 
that it isa reasonable and proper conclu- 
sion from the circumstances that Yaqub 
Ali would have considered the requirement 
by his surviving brothers or brother suffi- 
cient and Ihold that there was substantial 
compliance with the condition requiring 
consent. 

I may add that Iam satisfied further that 
this conclusion is also in accordance with 
the equities of the case, though, of course, 
they cannot affect the purely legal question. 
There is no suggestion that either Jagan- 
nath or Beni Chand took advantage of the 
widow or of those who were interested in 
the property after her death, nor is there 
any evidence of collusion to defeat the 
interests of plaintiff: There is no sugges- 
tion of any unfair dealing, and that there 
was no such unfair dealing is further evi- 
denced by the fact that no less than six out 
of the eight male members interested in 
this property were signatories ofthe trans- 
action in favour of Jagannath and the 
surviving nephew was also a witness iden- 
tifying the executant in the case of the later 
mortgage by which the decree on the first 
was paid off. The plaint makes no pretence 
of explaining how Ekram Ahmad would ac- 
count for his alleged ignorance of transac- 
tions which were spread over several years. 
If, like his cousin, Abdul Khaliq, he was 
away on military service, that is only one 
more indication of the good faith attending 
the transactions, for it would explain why 
the parties to the mortgage were unable to 
obtain his signature when obtaining the 
signatures of all the other male heirs, 
Lastly it is noticeable that it was after the 
mortgages in question that the plaintiff 
secured a transfer to himself of the shareg 
of his sisters and a second brother and 
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alleged a third brother to be illegitimate 
(found by the lower Courts to be legitimate), 
and this would suggest that he was making 
the most ofa chance to upset a bona fide 
transaction by taking advantage of the 
absence of his signature. 

For these reasons J would hold that tHe 
consent of the heirs was not necessary ; 
and thatthe consent of the surviving 
nephew, Mahmud Ali, was a substantial 
compliance with the condition in the agree- 
ment. I would, therefore, allow the appeal. 

As my brother would allow the appeal 
to the extent of 8 pies only and I would 
allow it to the full extent of dismissing the 
plaintiff's suit in its entirety, there is 
concurrence between us that the appeal 
should be allowed as to the 8 pies. As 
regards the remaining 5 pies, there is a 
difference of opinion between us and asmy 
brother would to the extent of this 5 pies 
maintain the decree of the lower Courts 
though on different grounds from those on 
which the lower Courts proceeded, my 
judgment inso far as it would allow the 
appeal as to the 5 pies also will form no 
part of the order of the Court, 

By the Court.—The order of the Court 
is that the appeal is allowed to this extent 
that the decree of the Court below be 
modified by reducing the decree in favour 
of the respondent to the extent of 8 
pies and maintaining the decree in his 
favour as to the remaining 5 pies. The 
parties will receive and pay costs in propor- 
tion to their respective failure and success, 

Z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 
LETTERS PATENT APPEAL No. 38 or 1923. 
March 13, 1925. 

Present :—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Cuming. 
ASHRAF ALI AND OTHERS— PLAINTIFFS 


— APPELLANTS 
Versus 
ARMAN KHAN—DeErenpant— 
RESPONDENT.. . 


Bengal Tenancy Act (VIII of 1669), ss. 48, 178— 
` Lease granted by raiyat—Rent payable at a rate not re- 
coverable under Act—Covenant*for renewal—Failure 
of lessee to pay stipulated rent—Renewal, whether ean 
be claimed—LHjectment after expiry of lease—Notice, 
whether necessary, 
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A lease granted by araiyat fora period ‘of nine 
years stipulated for arent which was more than the 
rent which the lessor was entitled to exact from the 
lessee under the provisions ofs. 48.of the Bengal 
Tenancy Act. The tenant agreed that if he did not 
pay the rent at the stipulated rate he was liable to be 
ejected without notice and the lease also contained 
a covenant for renewal if the lessee observed all 
éhe provisions of the lease. The lessee failed to 
pay rent at the rate stipulated in the lease and paid 
rent only at the rate at which he yas liable to pay 
it under the provisions of the Bengal Tenancy Act. 
After the expiry of the period of the lease the lessor 
sued to eject the lessee from the land. The defendant 
objected that he was entitled to continue in possession. 
of the land under the covenant for renewal contained 
in the lease : 

Held, Per Greaves, J.—that the tenant having ob- 
served all the provisions ofthe lease which he was 
by law bound to observe, the mere fact that he had 
declined to pay rent ata rate at which he was not 
bound to pay by virtue of the provisions of the Bengal 
Tenancy Act did not disentitle him from obtaining a 
renewal of the lease ; [p. 894, col. 1.] 

Per Cuming, J.—(1) that there was nothing illegal 
in the stipulation to pay rent ata rate higher than 
that recoverable under the Bengal Tenancy Act and 
that the contract providing for the payment of such 
rent was not void; the mere fact that it was not 
enforceable in law did not prevent it from being a 
condition of the contract of renewal, the failure 
to comply with which justified the lessor in not 
carrying out his part of the contract ; [p. 894, col, 2.) 

(2) that the tenant having failed to fulfil hig part 
of the contract, viz., to pay the enhanced rent, the 
landlord was absolved from his part of the contract 
viz., to grant a renewal of the lease ; [ibid.] ‘ 

(3) that the period of the lease having expired the 
landlord was entitled to eject the lessee from the land 
without any notice. [ibid.] 5 

A person who has entered into a contract should be 
held to it unless if can be shown that the contract 
is contrary to some provision of the law or has been 
obtained by fraud or undue influence. [p. 895, col. 1) 

Letters Patent Appeal against a decree of 
Mr. Justice Newbould, dated the 2nd of 
May 1923, in Appeal from Appellate Decree 
No. 978 of 1921. 

Babu Santosh Kumar Bose, for the- Ap- 
pellant. i 

BabusSubodh Chandra Roy Choudhury, 
for the Respondent. °. 

JUDGMENT. 

Greaves, J.—This appeal turnson a 
provision for renewal contained in a lease, 
The lease provides for a demise for a period 
of nine years ata rent which is more than 
the rent which the landlord the ratyat, is 
entitled to exact from the under-raiyat 
under the Bengal Tenancy Act. e lease 
ends with this stipulation that the land- 
lord will execute a fresh kabuliyat on the 
expiry ofthe period and the question that 
now arises is whether the tenant is entitled 
to axenewal by virtue of that provision. 
The two lower Courts decided that he was 


entitled to a renewal ‘and Mr. Justice 


` 894 


‘ Newbould has agreed with their conclusion 
“and this Letters Patent Appeal is against 
the decision of Mr. Justice Newbould. Now 
what is stated is this that it was a term of 
the renewal that the tenant should observe 
all the provisions of the lease and that in- 
asmuch ashe has declined to pay rent at 
the higher rate reserved in the lease and 
thus has breken one of the covenants he is 
not entitled to arenewal at the expiration 
of the period. The BengalTenancy Act does 
not make a provision for a higher rate of 
rent than what the Act allows illegal but 
it provides that the higher rent cannot be 
enforced against atenant. It seems to me 
that the tenant has observed all the provi- 
sions of the lease that he is by law bound 
to observe and the mere fact that he has 
declined to pay rent at arate which he is 
not bound to pay by virtue of the pro- 
visions of the Tenancy Act does not, in my 
opinion, disentitle him from obtaining the 
renewal which he now claims. The Tenancy 
Act was enacted amongst other things for 
the protection of the tenant and I think 
thet it would be a dangerous principle if 
the landlord by indirect means of this 
nature were in a position to exact or try 
to exact a higher rate of rent from the 
tenant than the law allows and I can well 
imagine that it would be a great induce- 
ment to a tenant to pay a higher rate of rent 
than he is bound to pay under the law if 
he is sure that by so doing at the end of 
his term he will secure a renewal of his 
tenancy for another period and that he 
cannot otherwise obtain a renewal. 

1 think that for the reasons I have indicat- 
ed the decision of Mr. Justice Newbould is 
correct and that this Letters Patent Appeal 
should be dismissed. My learned brother 
takes a different view but under ¢the cir- 
cumstances in accordance with the practice 
of this Court the appeal is dismissed and 
with costs. : 

Cuming, J.—This is an appeal against 
the decree‘of my learned brother Mr. Justice 
Newbould dismissing an appeal against the 
decision of the Additional District Judge 
of Noakhali which affirmed the decision of 
the Fitst Munsif of Lakhipur. The facts 
are these:—The plaintiff is a raiyat and the 
defendant is an under-raiyat. They entered 
into an agreement whereby the plaintiff 
covenanted to let his land to the defend- 
ant for nine years. The defendant agreed 
to pay the landlord rent at higher rate than 
„wag recoverable under s. 48 of the Bengal 
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Tenancy Act and the tenant agreed that if 
he did not pay rent at that rate he was 
liable to be ejected without notice, 

There was a further agreement for a 
renewal of the lease on the expiry of the 
said period of nine years. No terms were 
given forthe renewal of the lease. The 
tenant did not pay rent as agreed at the 
higher rate. The nine years have now expired 
and the landlord refuses to renew the lease 
on the ground that the tenant has broken 
the terms ofthe agreement by refusing to 
pay rent at the rate at which he stipulated 
and, therefore, he is not entitled to a renewal 
of the lease. Mr. Justice Newbould held - 
that as the condition to pay rent at a higher 
rate than was recoverable under the pro- 
vision of the Bengal Tenancy Act was 
illegal the failure to observe it cannot 
be regarded as a breach of the condition 
of the covenant and that as they had not 
given an opportunity of renewal which they . 
were bound to dounder the lease they cannot 
eject him. I regret that I am obliged to 
differ from the decision. There was nothing 
illegal in the stipulation to pay rent at a 
rate higher than that recoverable under the 
Act. Such a stipulation does not fall 
within the provision of s. 178, Bengal 
Tenancy Act. Neither is the contract void 
[see Sitanath Midda v. Basudeb Midda (1).] 
The mere fact that it is not enforceable in 
law does not prevent it from being a con- 
dition of a contract the failure to comply 
with which would justify the other 


‘party in not carrying out his share of the 
` contract. 


The covenant to pay the rent at 
a higher rate than is recoverable under the 
Act may not be enforceable but it may 
still be a condition precedent to renewal. 

The language in s. 48 is very different 
from the language in s. 29 (b)or s. 85, 
Bengal Tenancy Act. 


It seems to me that the tenant having 
failed to fulfil his part of the contract, viz., 
to pay the enhanced rent the landlord is 
absolved from his part of the contract, viz., to 
grant a renewal of the lease. No notice it 
seems to: me is necessary. The lease has 
expired. The defendants are trespassers 
and by his filing the suit the landlords 
clearly show the intention of not renewing 
the lease. I ‘need not consider whether 
the Tenancy Act is an Act for the protec- 
tion of the tenanffor whether it is an Act 
to define the respective rights of landlords _ 


(1) 2 0. L. J. 540, 


(30 T. 0. 1925] 


, and tenants. It seems to me thata person 
who has entered into a contract should be 
held to it unless tt can be shown that it is 
contrary to some provision of the law or 
has been obtained by fraud or undue in- 
fluence. 
I would allow the appeal and decree the 
plaintiff-appellant’s suit. 


Z, K. Order accordingly. 


PATNA HIGH COURT. 
ÀPPSAL FROM APPELLATE DecrRes No. 1277 
or 1922. 
June 22, 1925. 
Present :—Sir Dawson Miller, Kr., 

Chief Justice, and Mr. Justice Macpherson. 

TARNI SINGH alias TOMI SINGH 

AND OTHERS—DEFEN DANTS—APPELLANTS 


versus 
SATNARAIN MAHARAJ AND orntrs— 
PLAINTIFFS—-RESPONDENTS, f 


Bengal Tenancy Act (VIII of 1885y, ss. 5 (8), 108A 
—Landlord and_tenunt—Stutus of tenant, determina- 
tion of—~Test—Reclamation' of land by tenure-holder 
—Appeal, second—Finding of fact—Interference by 
High Court—Suits Valuation Act (VII of 1887), ss. 11 
—Suit tried by Court not having jurisdiction—A ppeal, 
interference in, when justified. : 

In determining whether the status of a tenant 
under the Bengal Tenancy Act is that of a tenure- 
holder or a rawat, what has to be considered is the 
purpose for which the land was granted and the 
extent of the tenancy. Where the original lease is 
inconclusive the attendant circumstances may be 
looked at for determining the purpose for which the 
tenancy was created. |p..897, cols. 1 & 2.) 

The expression “jot wa abad karke wa krake” ina 
kabuliyat. is consistent both with the status of a 
raiyat and the status of a tenure-holder. |p. 897, col. 2.] 

Though reclamation of the whole of a large jot by 
a settlement-holder and cultivation by his own ploughs 
may not be absolutely inconsistent with a tenure, it is 
entirely contrary to experience in the Province of 
Behar in cases where the. tenancy isa tenure or the 
tenant proposes “to settle ruiyats upon the land and 
become a rent receiver, more especially where the 
settlement-holder belongs to an agriculturist caste or 
tribe. |p. 898, col. 1.] - 

Ina second appeal the High Court is not entitled 
to go behind the findings of fact of the lower Appel- 
late Court unless such findings result from the mis- 
construction of a document of title or the misappli- 
cation of law or procedure. [p. 897,col.1.] ° 

The trial by a Court of a suit beyongl its pecuniary 
jurisdiction is not in itself a ground for setting aside 
its order on appeal unless the*Appellate Court is 
satisfied that the under-valuation has prejudicially 
ANE the disposal of the suit on the merits, [p. 899, 
gol, 2, 


` MARNI BINGH Y. SATNARATN MAHARAS. 


B95 


Appeal from a decision of the District 
Judge, Monghyr, dated the 16th June 
1922, dffirming that of the Munsif, Monghyr, 
dated the 19th February 1921. ' 

Messrs. Nirsu N. Singh and S. M. Mullick, 
for the Appellants. . 

* Messrs. Sultan Ahmad and Jagannath 
Prasad, for the Respondents. 
JUDGMENT. 4 

Macpherson, J.—This appeal has 
been preferred by the defendants first 
party from the decree of the District Judge 
of Monghyr in which he affirmed the decree 
of the Munsif for the ejectment of the 
appellants and of the defendants-second 
party from the land in suit. 

` The land in suit is a reputed area of 
1374 bighas which at the time of the Cadas- 
tral Survey was found to be actually 157 
bighas 2 kathas. In the Record of Rights 
finally published in 1908 the adoptive mother 
of plaintiff No. land the plaintiff No, 2, 
who is his natural mother, as guardians 
of their respective minor sons were entered 
in the Record of Rights as jotdar istimrari 
-lekin mukarrart nahi, signifying “perma- 
nent tenant but not at a fixed rent”, the 
defendants first party, now appellants, as 
dar-jotdar istimrari lekin mukarrari nahi 
signifying “permanent under-tenant but not 
at a fixed rent”, and the defendants-second 
party as occupancy raiyats under the dar- 
jotdar. The defendants-first party were 
also entered as in cultivating possession 
of a portion: of the area and as Receiving 
Rs. 350 as rent from defendants-second 
party, ` 
The plaintiffs sued for adjudication that 
the plaintiff No. 1 is occupancy raiyat 
of the land in suit, the defendants-first 
party are dar-vaiyat of the land and not 
dar-jotdaxistimrart lekin mukarrarvi nahi 
` as shown in the Record of Rights, and the 
defendants-second party have no concern 
with the land, for khas possession thereof 
from the defendants and for mesne profits 
from Asin 1327, ; 

The case on behalf of the plaintiffs was 
briefly as follows :— 

The land in- suit was a jot held by Hib- 
haran Singh asan occupancy raiyat. On 
29th November 1893 the jot was sold in 
execution of a rent. decree and purchased 
by Nand Maharaj, the right sold béing 
shown as “hak mokabzat’. On the 25th Oc- 
tober 1897 Nand Maharaj granted a. dar 
jote of the jot so purchased by him for the 
years 1305-1311 at an ‘annual rent Of 
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Rs. 400 to Khanro Singh father of defend- 
ants Nos.1 to 3. This grant is described 
as thika patta and the grantee as thikadar 
and as mustajir; and it is set out that 
after expiry of the term of the thika patta 
the thikadar shall not retain possession 
over the lands in suit without executing. 
a new patta and will give up possession 
after the expiry of the term or if the 
grantor sells the land. On the expiry of 
that patta a new patta, Ex. D-1, for the period 
1312-1320 was executed on the 5th Feb- 
ruary 1904 by Musammat Mini widow of 
Jaisa Maharaj for herself and as guardian 
of plaintiff No.1 and by plaintiff. No, 2 
who is the widow of Nand Maharaj for 
herself and as guardian of Durgapat 
Maharaj, her son now deceased. (It may 
be here observed that Jaisa Maharaj and 
Nand Maharaj were brothers, and Jaisa 
adopted plaintiff No. 1 that plaintiff No. 1 
is the sole surviving male member of the 
joint family and that plaintiff No. 2 has 
been joined in this litigation merely to 
avoid future dispute), The patia Ex. D-1 
differs considerably from the patta of 1897. 
The executants set out therein that they 
“have executed a patta conferring a dar- 
karindgi jot in respect of the land demised 
for a term of nine years at an annual 
rental of Rs. 400” and that “objection on 
the score of (loss through) inundation, 
drought, hail and storm will be the concern 
of you the raiyat” and make provision for 
renewal which will be quoted and discussed 
later. The grantee is referred to as ‘jot- 
dar’ and in particular there is no mention 
of thika, thikadar or mustajir. 

In the Record of Rights of 1908 the 
lessee is shown as Khanro Singh and 
Nandlal Singh, of whom the former is the 
father of defendants Nos. 1 to 3 and the 
latter (his brother), is the father of defend- 
ants Nos.4 and 5. These five defendants 
constitute the defendants first party though 
plaintiffs do not admit that defendants 
Nos, 4 and5 have any concern with the 
land. 

Towards the end of the ‘settlement 
operations the Banili Raj which besides 
being proprietor of the village, had then 
become the immediate landlord of the 
plaintiffs’ tenancy, applied under s. 105 
of the Bengal Tenancy Act for settlement 
of a fair and equitable rent in respect of 
it, the tenant Laving been, as will be remem- 
bered, recorded as jotdar istimrari lekin 
mukarrart nahi. The tenant thereupon 
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claimed under s. 105-A to be an occupancy 
raiyat and that claim was ‘sustained. 
That decision, however," does not bind 
either defendants-first party or defendants- 
second party as they were not parties to 
the litigation. 

After the expiry of the lease Ex. D-i in 
1913 the plaintiffs sued the defendants for 
recovery of possession of the leased land 
and for mesne profits. It was held in 
appeal that as plaintiffs had realized some 
rent for 1321, the year after the expiry ofthe 
period of the kabuliyat, notice under s. 49 of 
the Bengal Tenancy Act was necessary be- 
fore the defendants could be ejected. The 
suit was accordingly dismissed. The plaintiff 
thereafter issued notice upon the defend- 
ants-first party under s. 49, which was 
served in 1325, calling upon them to relin- 
quish the land from 1327; and as the de- 
fendants-first party failed to comply there- 
with, plaintiffs instituted the suit for eject- 
ment out of which this appeal has arisen. 

The suit was contested by defendants 
Nos. 1 to 5. They contended that they 
were in fact occupancy raiyats, and that in 
any case the plaintiffs could not, in view of 
the patia of 1904, eject them. 

The Munsif decreed the suit holding that 
Hibharan Singh and, therefore, the purchaser 
of his interest, Nand Maharaj, who is now 
represented by the plaintiff No. 1, wasa 
raiyat, and that the defendants-first party 
have neither occupancy right nor any per- 
manent right. On appeal the District 
Judge affirmed the decision holding that 
the evidence on rocord established tbat the 
tenancy of the plaintiff No. 1 is raiyati and 
that the defendants have no permanent 
tenancy over the land in suit and are 
liable to be ejected. 

In second appeal the decision of the 
lower Appellate Court is assailed on the 
following three grounds: 

(1) The plaintiff No. 1 has wrongly been 
held to be of raiyati status and entitled on 
that ground to eject the appellants. 

(2) Even if the land is the occupancy 
holding of the plaintiff No. 1 the defend- 
ants-first party are not in view of the terms 
of the lease of 1904, liable to ejectment 
since that lease confers upon them a per- 
manent tenancy. ; 

(3) The swit was not within the pecuniary 
jurisdiction of the Munsif and his decision 
being void for*want of jurisdiction, there 
should be a remand of the suit to a com- 
petent Court for trial. 
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Now as-laid down in Debendra Nath Das 
v. Bibudhendra Mansingh Bhramarbar Roy 
(1), in determining whether the status ofa 
tenant under the Bengal Tenancy Act. is 
that of a tenure-holder or a raiyat, what 
- has to be considered is: (1) the purpose for 
which the land was acquired, and (2) the 
extent of the tenancy. 

In the present case the area exceeds 100 
bighas and, therefore, there is under s. 5 (5) 
of the Bengal Tenancy Act a presumption, 
until the contrary is proved, that the ten- 
ancy isatenure. But if the first criterion 
is established the second does not arise, 
while if the first is not established the 
second is conclusive. 

The finding of the final Court of fact is 
that the presumptions in favour of the 
defendants under s. 103-A and s. 5 (5) of the 
Bengal Tenancy Act have been rebutted 
by the evidence adduced by the plaintiffs 
and though a substantial question of law 
may and generally does arise in determin- 
ing whether a tenant is a raiyator a tenure- 
holder the point, as indicated by Lord 
Sumner in Rajani Kanta Ghose v. Secretary 
. of State for India (2), depends ultimately 
on questions of fact. In second appeal the 
High Court is not entitled to go behind the 
findings of fact of the lower Appellate 
Court unless such findings result from the 
mis-construction of a document of title or 
the misapplication of law or procedure 
[Midnapur Zemindary Co. v. Uma Charan 
Mandal (3)). 


On behalf of the appellants it is contend- 


ed by Mr. N. N. Singh in regard to the 
finding on the question of status, first, that 
it is based on a mis-construction of the docu- 
ment of 1876 by which the tenancy of 
Hibharan Singh was created, and secondly, 
that there is a misapplication of the law 
inasmuch as the finding that the plaintiff 
No. 1 is a-ratyat is based on evidence legal- 
ly insufficient to support it, or rather that 
there is no evidence to support the finding. 

Now Ex. B. the document of 1876, is a 
brief patta kaulkarar (agreement) in favour 
of Tekan Singh and Hibharan Singh exe- 
cuted by the darmustajirs in respect of 


(1) 45 Ind. Cas. 411; 45 O. 805; 5 P.L. W.1;97 O. 
L. J, 543; 22.0. W. N. 674; 16 A. L. J. 529; 23 M. L. T. 
384; (1918) M. W. N. 379; 20 Bom. L. R. 143; 35 M. L. 
J. 214; 45 I. A. 67 (P. O). 6 

(2) 51 Ind. Cas. 226; 46 C. 90; 23 Œ. W. N. 649; 451. 
A. 190 (P. C.). 

(3) 52 Ind. Cas. 497; 240 W. N. 201; 37 M. L. J. 199; 
17 A.L. J, 1004: (1919) M. W. N, 817; 26 M, L, T. 489: 
92 Bom. L, R-7;11L, W, 871 (P. O.) 
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275 bighas for a period of seven years from 
1284 at an annual rental of Rs. 221. The 
only relevant provisions are “It behoves 
that you cultivate and get cultivated the 
land in the said village (jot wo abad karke 
wo karake) and pay the said rent, ete.” 
(literally), “It behoves that you (by doing 
and getting done ploughing and cultiva- 
tion (reclamation) pay the said gent, ete.”) 
and “objection on the score of (loss through) 
inundation, drought and calamities of the 
sky will be your concern". The learned 
District Judge held that the expression ‘jot 
wo abad karke wo karake” was consistent 
either with the status of a raiyat or the’ 
status of a tenure-holder. It isnow urged 
that taken in conjunction with the area of 


275 bighas [or even with the moiety of that 


area held by each of the two lessees and 
(as the sale in 1903 of half of the area shows), 
accepted by the landlord as a separate 
tenancy] the word “karake” points to the 
grant ofa tenure. In my opinion such is 
not necessarily the case, and it is impos- 
sible on that word alone to hold that a 
tenure rather than a holding is implied, 
especially when the grantees take from a 
darmustajir. Apart from the fact that the 
words ‘jot wo abad' would seem in the word 
“abad” to imply reclamation of the soil in 
addition to cultivation, the lessees and each 
of them in his own moiety might well con-' 
template cultivation of such an area by 
their (or his) own family or hired servants 
without any idea of settling raiyats upon 
it. Much the same language was indeed 
used in the leases discussed in Debendra 
Nath Das v. Bibudhendra Mansingh Bhara- 
mabar Roy (1), and in Rajani Kanta Ghose. 
v, Secretary of State for India (2), but in 
those leases there were further clear indi- 
cations that a tenure was intended, and it 
was so found by the final Court of fact, 
The District Judge has,- in my judgment, 
taken acorrect view of the terms of the 
original lease. 

The original lease being inconclusive the 
attendant circumstances may be looked at 
to determine the purpose for which the 
tenancy was created. The learned District 
Judgé found that that purpose was éstab« 
lished by three pieces of evidence: (1) the 
statement of Kamla Singh, one of the 
original settlement-holders, who deposed 
that originally the settlement was a raiyati 
one, (2) the deposition of Tilak Singh who- 
is a nephew of Hibharan Singh and 74 
years of age and who statéd that the land 
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was jungle at the time of the settlement 
and that the settlement-holders got the 
jungle cut and cultivated the land with 
their own ploughs, and (3 )the mention in 
the sale certificate of 1893 “that Hibharan 
Singh, judgment-debtor, had ‘hak mokabzat’ 
t.e., occupancy right in the land sold™. ẹ ° 

Mr. N. N. Singh strenuously contends 
that the evidence relied upon by the Dis- 
trict Judge is inconclusive as to the status 
of Hibharan Singh and his successor-in- 
interest and could not, especially as it is 
not contemporaneous, negative the statutory 
presumptions arising under ss. 103-B and 
5 (5) of the Bengal Tenancy Act. It is 
„urged that the opinion of the witness 
Kamla Singh is valueless especially as the 
area is so large, that the reclamation of the 
land by the lessee is not altogether ‘incon- 
sistent with an intention to settle raiyat 
upon it and so is in conclusive, and that 
“hak mokabzat" is not occupancy right” as 
used technically in the Bengal Tenancy 
Act, but is simply a loose expression mean- 
ing ‘tthe right to possession”, 

Now the lower Appellate Court had 
before it the evidence of Kamla Singh 
which has not been shown to us, and it 
is, therefore, impossible to say that he 
ought not to have relied upon it. Again, 
though reclamation of the whole jot by the 
‘settlement-holders and cultivation by their 
` own ploughs may not be absolutely in- 
consistent with a tenure, it is entirely con- 
trary to experience in this Province in cases 
where the tenancy isa tenure or the tenant 
proposes to settle raiyats upon the land 
and ‘become a rent-receiver, more especial- 
ly Where the settlement-holder belongs to 
“ an agricultural caste or tribe. It has “also 
not been shown thatfrom 1876 to the date 
of sale in 1893 there were any under-tenants. 
It was only when the “landlord and stamp- 
vendor”, as Nand Maharaj describes him- 
self, came into possession that sub-leasing 
began, Finally it is not possible to say 
that in the circumstances the term “hak 
mokabzat’ does not, as the District Judge 
held, denote the “oooupancy right” of the 
Bengal Tenancy Act which had been in 
force for eight years at the time of the 
sale. 

There is no substance in the complaint of 
the learned Advocate that the defendants’ 
evidence on the subject of status has not 
been considered. The learned Judge hav- 
ing referred to the presumptions proceeded 
to examine thé nature of the settlement 
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and as will be seen below, the patta of 1904 
does not throw any light on the character 
of the tenancy of Hibharan Singh. 

Findings of fact of the lower Appellate 
Court cannot be assailed in second appeal, 
however, gross and inexcusable the error 
therein—if as Lord Macnaghten said in 
Durga Chowdhrani v. .Jowahir Singh 
Chowdhuri (4), “the lower Appellate Court 
had before it evidence proper forits con- 
sideration in support of its finding’. It is 
impossible to say that the learned District 
Judge had not before him evidence on 
which a finding of fact could legally be 
based that the presumptions in favour of 
plaintiff No. 1 being a tenure-holder were 
rebutted and that he is in fact a raiyat as 
heclaims to be. The first point, therefore, 
fails. 

It is next urged that even if the plaintiff 
No. lisa raiyat heis not entitled to eject 
the appellants. In support of this conten- 
tion reliance is placed on a provision in the 
patta of 1904 which runs as follows :—“When | 
the term ofthe patta will expire, you again 
taking a fresh patta from us (the executants) 
will cultivate, and if contrary to this pro- 
vision you cultivate, then rent will be rea- 
lised at the rate of Rs. 3 per bigha, the 
rate for adjoining lands, and if you the 
karinda will all along pay faithfully (?) 
punctually) therent fixed under the patta 
then the land shall remain in your posses- 
sion and occupation as before”. 


There are two branches to the argument. 
Inthe first place reference is made to s. 
18 of the’ Bengal Tenancy Act and it is 
urged that it is for plaintiff No. 1 to show 
that he is not “a raiyat at fixed rates” who 
is not precluded by s. 85 of the Bengal 
Tenancy Act or any other enactment from 
making such a transfer as is involved in 
the provison quoted. The plaint, however, 
sets out that the plaintiff No. lis an oc- 
cupancy raiyat and presumably an entry 
to that effect was also made in the Record | 
of Rights under s, 109-D of the Bengal 
Tenancy Act after the decision under s. 
105-A. The appellants also never asserted 
that their landlord plaintiff No. 1, held his 
tenancy at fixed rates. Indeed the point 
was never previously taken, and it is not 
mentioned in the grounds of appeal. It, 
therefore, cannot be taken now. But apart 
from that the implied finding throughout 


(4) 18 C. 23; Aa Ti 122; 5 Sar, P, C. J. 560; 9 Ind, 
Dec, (N t) 16 (P, 0 
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is that the plaintiff No. lis an occupancy 
rayat. 

The main contention, however, is that 
the plaintiff is in some manner estopped 
by the provision quoted from ejecting the 
appellants. In support of it reliance is 
“placed upon the Full Bench decision of the 


Calcutta High Court in Chandra Kanta v.’ 


Amjad Ali (5), and it isurged that as in 
the lease of 1904 the plaintiffs’ predeces- 
sors held themselves out to be tenure- 
holders, and so s. 85 (2) of the Bengal 
Tenancy Act was not a bar to the registra- 


tion of the deed of sub-lease; though it pur-- 


ports to create a term exceeding nine years, 
the grantor, evenif a raiyat, cannot now 
be permitted to derogate from his own 
grant and eject the grantee to whom he 
made a permanent grant. This argument 
manifestly lacks foundation unless it is 
found that the lessorsof 1904 held them- 
selves out as having a right higher than 
that of occupancy raiyat. The learned 
District Judge was not satisfied that the 
pardanashin ladies who executed the deed 
were even aware of the provision or accept- 
ed it. But apart from that finding,I am 
unable to hold that the executants of the 
lease of 1904 at all professed to have a 
higher status than the status of a raiyat. 
The period of nine years is a very common 
one for asub-lease by a raiyat and less prob- 
able in a grant of an under-tenancy or a 
raiyati settlement. The word ‘raiyat is 
indeed used in Ex. B, but only in the 
stipulation that “objection on the score of 
(loss through) inundation, drought, hail and 
storm will be the concern of you, the 
raiyat’ which, is merely an adaptation of 
the similar provision in the patta of 1876. 
The word “raiyat” has here not the usual 
technical meaning nor any special signific- 
ance, being merely equivalent to grantee. 
Manifestly is must be interpreted in con- 
junction with the definite statement in the 
deed that the grantors have executed a 
patta conferring a darkarindgi jot, the 
literal meaning of which is “a sub-manage- 
ment jot”. Inthe course of the document 
the term “karinda” signifying ‘agent’ or 
‘manager’ is twice used of the grantee. 
The description in the last sentence of the 
lessee as ‘jotdar’ mustalso be read in the 
light of that description of the: tenancy. 
The lease is perhaps one which might 
equally be executed by ea raiyat or by a 

(5) 61 Ind. Cas, 466; 48 O. 783 at p. 704; 25 O. W. N. 
4; 320, L. J. 296, 
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tenure-holder, butthat is all that can be said 
in favour of the contention on behalf of ap- 
pellants. Accordingly it must be regarded 
as asublease granted by the executants in 
the capacity which they actually occupied. 
Plaintiff No. 1 is, therefore, not estopped 
from denying that he holds a higherstatus 
than that of an occupancy raiyat. Exhibit 
D-1 appears to have been admitted to 
registration contrary to the pgovisions of 
s. 85 (2) through a misconception on the 
part of the Registering Officer, and whether 
the misconception was that the term of the 
sublease granted by a raiyat was not more 
than nine years, or was that the executants 
held a tenure, is immaterial. There is 
certainly no evidence that lessor and lessee 
conspired by false or equivocal recitals 
to evade the provision of the Statute. 
Exhibit D-1, therefore, does not affect the 
property demised, at any rate beyond the 
period of nine years. The first of the three 
cases dealt with in the Full Bench deci- 
sion cited is that which applies to the pre- 
sent circumstances and the raiyat is entitl- 
ed to eject the grantee upon giving notice 
under s. 49 (2), as has been done in the pre- 
sent instance. The second point also can- 
not prevail. 

As to the third point the suit was valued at 
Rs. 1,100 and was instituted in the Court 
of the Munsif having jurisdiction to try 


‘suits of value not exceeding Rs. 2,000. 


Objection to the jurisdiction of the Court: 
was taken before the Munsif. Before the 
District Judge in appeal the objection was 
renewed. But the trial by a Courtof a suit 
beyond its pecuniary jurisdiction is not in 
itself a ground for setting aside his order 
on appeal unless the Appellate Court is 
satisfied that the under-valuation has pre- 
judicially affected the disposal of the suit 
on the merits. The District Judge record- 
ed that he was not sosatisfied. It is, how- 
ever now argued thatin fact the disposal 
of the suit on the merits was prejudicially 
affected because the forum of appeal would, 
on a correct valuation of the suit, have been 
the High Court and not the District Judge 
and Mohini Mohan v. Gour Chandra Rai 
(6) is citedin support of the contention, 
That decision does not assist the appellants. 
Therein it was- held that wherein a suit 
tried hy a Subordinate Judge the appeal 
was wrongly preferred to the District J udge 
in disregard of his pecuniary jurisdiction in 
` (6) 56 Ind. Cas. 762; 5 P. L. J. 397; 1P. L.T, 390: 8 
U. P, L. R. (Pat) 128; (1921) Pat, 105. Ji 
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appeal, the appeal was incompetent and s, 11 
of the Suits Valuation Act, 1887 was inapplic- 
able as in fact the under-valuation pre- 
judicially affected the disposal of the ap- 
peal onthemerits. In the present case the 
appeal lay to the District Judge whether 
the correct valuation of the subject-matter 
was Rs. 1,100 or was Rs. 3,650 as the District 
Judge found it to be for purposes of assess- 
ment of Court-fee. The real plea on be- 
half of the appellants is that the true 
valuation exceeded Rs. 5,000 so that the 
appeal from the decision in the suit would 
lie to the High Court. But that plea must 
fail in the first place because it is not 
taken in the grounds ofappeal and in the 
second place because there is nothing before 
us which would lead us to hold that the 
valuation of Rs. 3,650 is erroneous and the 
appeal in a suit so valued lies to the 
District Judge and not to the High Court. 
The third submission also fails, 

Iwould, therefore, dismiss this appeal 
with costs. 

Miller, C. J.—I agree. 

Z, K. Appeal dismissed. 


MADRAS HIGH COURT. 
SECOND Orvit APPEAL No. 1110 or 1923, 
. January 19, 1925. 
Present:—Myr. Justice Phillips, 
SINNANNA GOUNDAN— APPELLANT 


versus 
VEERAPPA GOUNDAN AND OTHERS— 
RESPONDENTS. e 


Easements Act (V of 1962), s. 13 (f)—Easement—~In- 
creased burden. : 

The plaintiff and defendant were owners of two 
adjoining sites with houses thereon which fell to 
them on a family partition. The water from the 
plaintiff's site drained off across the defendant's site, 
and without flowing in any channel across the defend- 
ant’s land used to be absorbed as it spread over the 
whole area. Subsequent to the partition, between the 
two sites a wall was built by both the parties in com- 
mon and the plaintiff claimed the right to drafn off 
the water from his house and site through a hole in 
the wall across the yard in the defendant's house to 
the street : 

Held, (1) that the easement enjoyed before partition 
wasofa different nature to that claimed, namely, 
collecting all the water into one spot and directing it 
on to the defendant’s land in a concentrated form ; 

(2) that the easement right not being necessary for 
enjoying the plaintiff's share as it was enjoyed when 


e 
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the partition took effect, and the burden cast upon 


the defendants being a more onerous burden now than 
it was before, plaintiff's claim must fail. 


Second appeal against a decree of the 
Court of the District Judge, Coimbatore, in 
A. S. No. 366 of 1922, preferred against that 
,of the Court of the District Munsif, Gobi- - 
chettipalayam, in O. S. No. 697 of 1922. 

“Mr. T. R. Venkatarama Sastri (Advocate- 
General), for the Appellant. 

Messrs. C. V. Ananthakrishna Iyer and 
K. B. Ranganatha Iyer, for the Respondent. 


JUDGMENT.—This appeal relates to 
a question of easement. The plaintiff's 
father and the first defendant effected 
a partition about 25 years ago and now the 
plaintiff claims to have a right to drain off 
the water from his house and site through 
a hole in the wall, marked A, R, W on the 
plan and across the defendant's yard to the 
street in the north. 

It is contended that this is not an ease- 
ment of necessity but the learned Advocate- 
General contends that it is an easement 
within the meaning of s. 13 (f) of the. 
Easements Act, namely, that it is an ap- 
parent and continuous easement and that 
it was enjoyed before the partition. It is 
however, admitted that since the partition 
took place this wall A, R, W has been 
built by the parties jointly. Itis further 
clear that prior to the partition, there wag. 
no particular easement right to take water 
through that one point R. Itis possible 
and indeed probable from the lie of the 
land that the water from the plaintiff's 
site did drain off towards the north across 
the defendant's site. That easement is of 
a different nature to collecting all that 
water into one spot and directing it on to 
the defendant’s land in a concentrated 
form as sought to be done now. Before 
the partition it is unlikely that water 
flowed in any channel across the defend- 
ants’ Jand and it would be likely to be 
absorbed as it would be spread over the 
whole area. Now that the whole amount 
of this water is concentrated into a narrow 
channel five inches across, it imposes a 
burden upon the defendants of a very 
different nature to that which was in exis- 
tence before the partition, It cannot, there- 
fore, be-said that it is now necessary for 
enjoying the plaintiff's share as it was 
enjoyed when the partition took effect, 
The burden cast upon the defendants is 
undoubtedly a more onerous burden now 
than it was before, 
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It is further argued that this arrangement 
must have been by agreement betwéen the 
_ parties and from the fact that the wall was 
built by both in common and that this 
opening has been there for some time past 
it might be possible to infer such an” 
agreement. Both the lower Courts have 
considered the question of agreement which 
was pleaded by the plaintiff and have de- 
finitely found that there -was no such 
agreement. In this view, I do not think 
that this finding can be interfered with 
or that fresh finding is called for. 

In the result the appeal fails and is dis- 
missed with costs, 
ONV. 

N. H, 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL DECREE No, 44 
oF 1923. 

; March 12, 1925. 
Present:—Justice Sir Hugh Walmsley, Kr., 
and Mr. Justice Mukerji. 
JATINDRA NATH ROY CHOWDHURY 
AND OTHERS~~DEFENDANTS--APPELLANTS 
versus 
NARAYAN DAS KHETRY—P.aintirr—: 
RESPONDENT. 

Bengal Land Revenue Sales Act (XI of 1859), s. 87—~ 
Revenue’ sale—Purchaser, rights of—Structures on 
land, whether pass by sale—Structures, whether 
encumbrance. 

What passes ata revenue sale is the land or the 
share in the land and not the structures or buildings 


.. thereon. |p. 902, col. 2.] 


The rights of a purchaser at a revenue sale are 
radically different from those of a purchaser at a 
voluntary sale. [p. 902, col. 2; p. 903, col. 1.) 

Structures and buildings are not “encumbrances” 
within the meaning of s. 37 of the Bengal Land Reve- 
nue Sales Act. [p. 903, col. 1.] 

Where land is sold for arrears of revenue the 
owner of a house built on the land is entitled as 
against the auction-purchaser to reside in or enjoy 
the house paying an equitable ground rent for the 
site to such purchaser and that whether the house was 
built by a person holding under a lease granted by 
the former proprietor or by the ex-proprietor himself. 

ibid. 
a koor Chunder Pramanick v. Ramdhone Bhutta- 
charjee, 6 W. R. 228, Surjakanta Acharjya Bahadur 
v. Sarat Chandra Roy, 25 Ind. Cas. 309; 18 O. W. N. 
1281; 16 M. L. T. 290; 27M. L. J. 365;1 L. W. 807; 
(1914) M. W. N. 757; 16 Bom. L. R. 9253 20 0. L. J. 563 
(P. O9), Shib Doss Banerjee v. Bamun Doss Mookerjee, 
15 W. R. 360; 8 B. L. R. 237, and Ram Koomar Sen v. 
Mohesh Chunder Sen, (1880) 1 Sudder Dec. 637, refer- 
red to. 

On the failure of an owner to pay the Government 
assessment his estate or interest in the land is deter- 
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mined and sold under the provisions of the Bengal 
Land Revenue Sales Act. Under such ẹ sale what is sold 
is not the interest of the defaulter owner, but the inter» 
est of the Crown, subject to the‘payment of the Govern- 
ment assessment. In asale held under that Act the 
estate is sold in the condition in- which it ‘stood at the 
time of the settlement; the purchaser does not derive 
his title from the defaulting proprietor:but takes the 
estate from the Crown in the statein which it wag 
at its inception at the time of the settment, [ibid.] 

Appeal against .a decree of the Subordi- 
nate Judge, First Court, 24-Parganas, dated 
the 24th August 1922. ; 

Mr. N.C. Bose, Babus Biregwar Bagchi 
and Anilendra Nath Roy Chowdhury, for 
the Appellants. 

Sir Provash Chunder Mitter and Babu 
Satindra Nath Mukerji, for the Respondent. 


JUDGMENT. 


Walmsley, J.-—The appellants are the 
defendants, the suecessors-in-interest of 
Satyendra Nath Roy Chowdhury, who was 
the proprietor of a khas mahal holding. 
This holding was- sold under the Revenue 


© Sales Law by the Collector on December 


17, 1919, and bought by the plaintiff. Sat- 
yendra's efforts to have the sale set aside 
were fruitless and on July 6, 1920, a certifi- 
cate was issued to the plaintiff saying that 
his purchase took effect from May 1, 1920. 
Then on August 2, 1920, a declaration was 
made under the provisions of the Land 
Acquisition Actin respect of the holding 
and on March 11, 1921, the Deputy Collec- 
tor awarded Rs. 2,181 for the land, and 
Rs. 12,388 for the building standing on it, 
This building was admittedly erected at the 
expense of Satyendra, and it was standing 
on the land at the time of plaintiff's pur- - 
chase. The suit was brought to determina 
whether fhe plaintiff or defendants were to 
take the compensation money. There is, 
of course, no question about the compensa- 
tion for the land: that must go to the 
plaintif. The learned Judge has held that 
the plaintiff should also get the compensa- 
tion for the building. It is against that 
finding that the appeal is directed. 


It is conceded on all hands that the hold- 
ing is one that can be sold under the Re- 
venue Sales Law. Unfortunately the langu- 
age of Act XI and Act VII seems hardly to 
refer toa small holding like the present 
one. Here the holding isa homestead or a 
residerrttial site, and in the occupation of the 
proprietor. The learned, Judge proceeds 
frankly on the doctrine omne quod solo 
inedificatur solo cedit, although he admits 
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that it has but a limited application in 
this country. i f 

In this I think, he was wrong. The- point 
was discussed, and settled in 1866,in the 
case of Thakoor Chunder Pramanick v. 
Ramdhone Bhuttacharjee (1) and incidently 
it was pointed that the Civil Law gave 
some protection to the man who being in 
possession of land in good faith erected a 
building on it. On the authority of that 
decision I think it is clear that the plaintiff 
had the option of calling upon the defend- 
ants to remove the building or to accept 
such sum as might be found to.be reason- 
able compensation. The plaintif did 
not exercise that option. He says that he 
took delivery of possession through the 
Collector in August 1920, but that allega- 
tion is denied by the defendants and there 
is no evidence adduced in support of it. 
I need not consider when a purchaser 
must exercise his option in sucha case: for 
my present purpose it is enough to say 
that the plaintiff had not exercised his 
option. Itappears to me to follow from this 
failure on the part of the plaintiff that 
ownership of the building remained with 
the defendants, and that it was still with 
them when the award was made. Conse- 
quently, I think that the learned Judge's 
decision is wrong, and that it must be 
reversed. The defendants, however, are not 
entitled to the whole of the compensation 
for the building: they allowed it to stand 
on the plaintiff's land for a long time and 
they ought to pay a reasonable sum for 
the use of the land. I agree with my learn- 
- ed brother as to the sum, 

We are told thatthe whole of the compen- 
sation money was withdrawn by the plaint- 
iff after the decision by the first Court. 
The plaintiff must refund the balance after 
deducting the amount allowed to him as 
indicated above. i 

The appeal will be allowed and the suit 
decreed in the form indicated with propor- 
tionate costs in both Courts. 


Mukerji, J.—I agree and wish to add 


? . 


a few words. ; 
Act XI of 1859 is described in its title as 


an Act toimprove the law relating to the 
sales of landfor arrears of revenue in the 
Lower Provinces under the Bengal Presi- 
dency. In the Regulations and Enaetments 
dealing with settlement of revenue it is 
the land which’ is assessed to revenue. 


(1) 6 W. R. 228. ` . 
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Under Act XI of 1859 what is sold for ar- 
rears of revenue is the. ‘estate.’ The word 
is not defined in that Act but in Act VII. 
of 1868. In the latter Act ‘estate’ has been 
defined as meaning any land or share in 
land subject to the payment to Government 
of an annual sum in respect of which the 
name of a proprietor is entered on the re- 
gister known as the General Register of all 
Revenue paying estates, or in respect of 
which a separate account may in pursuance 
of s. 10ors.11 of the Act XI of 1859 may 
have been opened. These Registers are 
now prepared and maintained under the 
Land Registration Act VII of 1876, s. 2 of 
which gives a definition of ‘estate’ as in- 
cluding land, and it is the lands which 
areso entered as assessed or unassessed 
prima facie, therefore, and in the absence 
of anything else, I should think that it is 
the land or the share in the land, as 
stated ahove, which passes at the sale, and 


“mot the structures or buildings on the land. 


To make out that the structures and 
buildings pass with the land or the share 


‘therein, several arguments have been put 


forward and I propose to consider them in 
their order. 

Reference is made to the definition of 
‘land’ as given in s. 3, sub-s, (a) of the Land 
Acquisition Act (I of 1894) and the defini- 
tion of ‘immoveable property’ as given in 
s.3ofthe Transfer of Property Act (IV of 
1882). Both these definitions, however, are 
expressly restricted to the enactments in 
which they appear and cannot be imported 
into Act XI of 1859, with which the provi- 
sions of Act VII of 1868 have to be read by 
reason of s. 30 of the latter. 

It is urged that though the provisions of 
s. 8 of the Transfer of Property Act do not 
apply to a sale by operation of law the prin- 
ciples underlying those provisions will ap- 
ply to a purchase made at a revenue sale. 
It is urged that at such a sale an unquali- 
fied transfer takes place which conveys all 
the interest which the defaulting proprie- 
tor possessed and the rule of interpretation 
that every grant is to be most strongly 
taken against the grantor is to be applied. 
It is contended that where there is no re- 
servation the structures and buildings will 
pass by necéssary implication. This argu- 
ment is based upon a supposed analogy be- 
tween a transaction as between a vendor 
and a vendee and a revenue sale. The 
tights of a purchaser at a revenue sale 


; are entirely and radically different from 
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those of a purchaser at a voluntary sale. 
The Judicial Committee in the case Surja 
Kanta Acharjya Bahadur v. Sarat Chandra 
Roy (2) dealing with the case of a sale 
held under Act XI of 1859 enunciated the 
proposition that onthe failure of an owner to 
pay the Government assessment his estate 
or interest in the land is forfeited or rather 
determined, and that undersuch a sale what 
is sold is not the interest of the defaulter 
owner, but the interestof the Crown, sub- 
ject to the payment of the Government 
assessment. In asale held under that Act 
the estate is sold in the condition in which 
it stood at the time of the settlement; the 
purchaser does not derive his title from 
the defaulting proprietor but takes the 
estate from the Crown in the state in which 
it was at its inception at the time of the 
settlement. 

The decision of the learned Subordinate 
Judge is not, and, in my opinion, rightly 
not, sought to be supported by a reference 


to the expression ‘free from encumbrance’ , 


appearing in s. 37 of Act XT of 1859. Struc- 
tures or buildings are not encumbrances 
within the meaning of the section and the 
said expression is irrelevant for our present 
purposes. 

It is conceded that the law of fixtures has 
but a limited application to this country 
and that the provisions ofs. 108, cl. (h) of 
the Transfer of Property Act have no appli- 
cation. 

The precise effect of a revenue sale on 
the building erected by the ex-proprietor 
was incidentally considered by this Court 
in the case of Skib Doss Banerjee v. Bamun 
Doss Mookerjee (3) wherein at page 361* 
Norman, O.J., observed as follows: “If the 
land had been sold for ‘arrears of Govern- 
ment revenue, the owner of a house built 
on the land might have been entitled as 
against the auction-purchaser to reside in or 
enjoy the house paying an equitable ground- 
rent for the site to such purchaser and that 
whether the house were built by a person 
holding under a lease granted by the former 
proprieter—Act I of 1845, ss. 3, 26 and 27 
and Act XI of 1859, ss. 3,7 or even by the 
ex-proprietor himself, see Ram Koomar Sen 
v. Mohesh Chunder Sen (4). 5 


This’ proposi- 
(2) 25 Ind. Cas. “309; 18 O. W. N. 1281; 16 M. L. T. 
290; 27 M. L. J. 365; iL W. 80%, (914) M. W. N. 757; 
16 Bom. L. R. 925; 20 0. L. J. 563 (P. C.). 
Waa 360: 8 B. L. R. 237. 
(4) (1860) 1 Sudder Dec. 637. 
*Page of 15 W. R.—[Ed.] eee 
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tion of law enunciated sofar back as 1871 
has not been dissented from at any time 
till now, and I am not convinced that there 
is any reason to hold that it is otherwise 
than a correct one. It has been argued that 
ethe case of Ram Kumar Sen v. Mohesh 
Chander Sen (4).presents certain distinguish- 
able features. I think it does; but the - 
principle is there and that is tntirely in 
consonance with the general rule which 
must govern the rights and liabilities of 
the purchaser on the one hand and the 
ex-proprietor on the other. That general | 
rule was laid down bya Full Bench of this 

Court in the case of Thakoor Chunder Pra- 

manik v. Ramdhone Bhuttacharjee (1): “We 

think it should be laid down asa general 

rule that, if he who makes the improve- 

ment is not a mere trespasser, but is in 

possession under any bona fide title or claim 

of title, he is entitled either to remove the 

materials, restoring the land to the state in 

which it was before the improvement was 

made, or to obtain compensation for the value 

ofthe building if itisallowed to remain for 

the benefit of the owner of the soil—the 

option of taking to the building, or allowing 

the removal of the material, remaining with 

the owner of the land in those cases in 

which the building is not taken down by- 
the builder ‘during the continuance of any 

estate he may possess”. 

Applying this general rule in the present 
case there is ro escape from the conclusion 
that the ownership of the structures or 
buildings, which were admittedly. erected 
by the appellants’ predecessor, the default- 
ing proprietor, did not pass to the respon- 
dent, the purchaser, 

: From this, however, it does not follow that 
the appellants are entitled to the whole of 
the compensation awarded by the Land 
Acquisition Collector for the structures 
and buildings. We must take into consi- 
deration all the factsand circumstances of 
the case and we are competent to pass such 
orders as the equities of the case demand. 
The learned Advocate for the appellants 
with his usual candour has conceded 
that, we may allow reasonable compen- 
sation to the respondent for the ap- 
pellants’ laches in not removing the ma- 
terialsof the structures and buildings before 
Ist of May 1919 which was the date men- 
tioned, in the certificate from which the sale 
was to take effect and the fact thatthe latter 
did not exercise the agption of calling 
upon the ex-proprietor to remove them 
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suggests that he allowed them to stand 
subject to payment of reasonable ground 
rent. The structures and buildings 
remained on the land till the 1lth March 
1921, on which date the Collector took 
possession of the premises. In the absence 
of any arrangement which it was cleafly 
the duty ofthe ex-proprietor to make with 
the purchager’ for allowing the buildings 
and structures to remain on his land, I 
think we may reasonably assess the com- 
pensation at the rate of Rs. 100 per month, 

The result is that out of the compen- 


sation awarded for the structures and build- > 


ings, the appellants should be, held entitl- 
ed to the whole amount less a sum of 
Rs. 2,300 due to the respondent, as compensa- 
tion for 23 months during which period the 
structures and buildings stood on the land. 
There is no controversy as tothe rest of the 
compensation money, that is to say, that 
awarded for the land or the trees. 

The decree of the Court below is set aside 
and in lieu thereof a decree will be drawn 
up declaring the plaintiff's title to the whole 
of the compensation awarded for the lands 
and trees and also to the sum of Rs. 2,300 
stated above, out of the amount awarded in 
Land Acquisition Case No. D, 37-95-96 of 
1920-21 of the Land Acquisition Deputy 
Collector's Court at Alipur, and the rest will 
go to the defendants. 

Having regard to the circumstances of 
the case, and the proportion of success and 
defeat of the respective parties I think 
the proper order to make is to allow pro- 
portionate costs in this Court as well as in 
the Court below. 

Z. K. Appeal allowed; 
Decree modified. 


ALLAHABAD HIGH COURT. 
Privy COUNCIL APPEAL No, 25 or 1925. 
July 27, 1925, 

Present:--Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
Kupwar SURAJ SINGH AND ANOTHER 
—PLaINTIFFS—APPLICANTS 
versus 
Rani PHUL KUMARI AND ANOTHER— 
DEFENDANTS—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1808), ss. 109, 115, 
Sch. II, paras. 1, 15, 16—s\rbitration—-Reference by 
Court—Objection, disposal of—Revision—Order passed 
in revision, whether passed “on uppeal’~-Appeal to His 
Majesty in Council, whether competent. 
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An order passed by the High Court in the exercise 
of its revisional jurisdiction is not an order passed “on - 
appeal” within the meaning of cl. (a) of s. 109 of the 
O. P.O. Such an order may, however, be open to 
appeal to His Majesty in Council under cl. (c) of the 
section, ifit is shown that the case is a fit one for 
appeal. [p. 904, col. 2; p. 905, col. 1) 

Under the C. P. C. of 1908 the policy of the law is 
to make all decisions in arbitration cases final and it 
is contemplated that any objection taken in respect of 
the validity of an award should be determined by the 
Court through which the reference was made, includ- 
ing an objection that what purports to be an award is 
by reason of certain events which are said to have 
happened prior to the reference not an award at all. 
[p. 905, col. 2; p. 906, col. 1.] 

Where, therefore, in such a case an award is upheld 
by the Court which made the reference and a petition 
for revision of such order is dismissed. by the High 
Court, an order of the Trial Court or of the High 
Court is not open to appeal to His Majesty in Council 
inasmuch as the order of the High Court being passed 
in revision cannot be said to have been passed “on 
appeal” within the meaning of cl. (a) of s. 109 of the 
C. P. O., and cl. (c) of the section is inapplicable for 
want of the case being a fit one for appeal within the 
meaning of that clause. [p. 905, col. 1.] 


Application for leave to appeal to His 
Majesty in Council. ; 

Mr. P. L. Banerji, for the Applicants. - 

Sir Dr. T. B. Sapru and Dr. K.N, Katju, 
for the Opposite Party. 

JUDGMENT.—We have decided, after 
hearing arguments of Counsel in this case, 
to refuse this application for leave to appeal 
to His Majesty in Council. 

The order which it is sought to take in 
appeal is an order which was passed by 
this Bench in Civil Revision No. 125 of 1923. 
In other words it was an order passed under 
the provisions of s. 115 of the Č. P. C. The 
matter came before this Court in connection 
with an arbitration award. The award 
having been attacked in the Trial Court was 
accepted by the learned Judge of the Court 
below, and we decided by our order that 
there was no case for interference in re- 
vision. We, therefore, allowed the order 
of the District Judge to remain as it was. 

A preliminary objection has been raised 
before us and it is argued in this connection 
that having regard to the language of s. 109 
of the O. P. C., cl. (a), the applicants have 
no right to apply for leave to appeal to 
His Majesty in Council. This argument is 
based on the consideration that the order 
which was passed by this Bench, and which 
is the order complained of, was not an 
order passed’ “on appeal” by a High Court. 
We agree with fhe argument and we do 
not think that an order which has been 
passed by this Court in the exercise of its 
revisional jurisdiction is an order passed 
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“on appeal.” We understand there is 
authority for the contrary view in a case 
reported as Harish Chandra Acharya v. 
Nawab Bahadur of Murshidabad (1). The 
view there taken followed the view which 
was adopted by the Madras Courtin Chap- 
pan v. Moidin Kutti (2). This latter was 
a case in which the matter under discussion 
was the right of appeal under the Letters 
Patent. 

Weare not prepared to take the view 
that an order passed by this Court in the 
exercise of its revisional jurisdiction is an 
order passed “ on appeal.” There is a sub- 
stantial difference between the ‘powers of 
this Court when exercised in appeal. and 
when exercised in revisional jurisdiction. 


_ As was very properly pointed out, the 


- 


* at all. 


jurisdiction of this Court under s. 115 is a 
discretional jurisdiction and the Court is 
not bound to interfere even'if it is satisfied 
that an error of law has been committed 
by the Court below. It would be otherwise 
in a case which came before this Court “ 
appeal.” We are, therefore, of opinion, 
that this application does not lie under 
s. 109 (a). Onthe other hand it is argued 
that if it does not lie under cl. (a) it does 
lie under cl. (c) which provides that an 
appeal would lie to His Majesty in Council 
from any decreeor order when the case as 
hereinafter provided is certified to be a fit 
one for appeal to His Majesty in Council. 
We are of opinion that the application 
could be entertained under this clause if it 
is made to appear that the case is a fit one 
for appeal. It was argued before us that in 
the present case, as in the case reported 
as Saadatmand Khan v, Phul Kuar (3), the 
application’ for a certificate ought to be 
made to the Court which passed the decree. 
We do not think this is so, and it may 
also be mentioned that in the case reported 
as Saadatmand Khan v. Phul Kuar (3), the 
matter never came before the High Court 
There was no order by the High 
Court in that case. 

We are left then to consider whether this 
application ought to be granted on the 
ground that the case is one certified to be 
a fit one for appeal to His Majesty in 
Council. It is argued by Mr. Peary Lal 
Banerjee, who appears on behalf of the 


(1) 1l Ind. Cas. 65; 13 C. L. “J. 688; 15 0. W. N. 

79. 

2) 22 M. 68: 8 M. L. J. 231; &-Ind. Dee. (N. s.) 49. 

y D 380; 9 Ind 20. W. N. 550; ets 7 Sar. P. 
380; 9 Ind, Dec. (N. s.) 624 (P. C.). 
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applicants, that a substantial question of 
law is raised and one of general importance. 
The argument is put in this way. It is 
said that it would be a great hardship on 
litigants who engage in arbitration pro- 
ceedings if they were deprived of the 
opportunity of showing by means of an 
appeal that what purported tebe an award 
was not an award at all. We think instead 
(and the law is so settled in this Court) 
that under the present C. P. C., the policy 
of the law is to make all decisions in 
arbitration cases final. We may refer in 
this connection to the Full Bench decision 
of this Court reported as Lutawan v. Lachiya 
(4) and to the observations of the learned 
Chief Justice at page 74* of the judgment 
where he says :— 

“It seems to me that it was the clear 
intention of the Legislature by this amend- 
ment of the Code that objections to the 
award on the ground of invalidity . from 
any cause whatever should be decided by 
that Court and by no other Court.” 


Similarly Mr. Justice Banerji observes at 
page 75* of the report:—_. 

“Tt is manifest from the provisions of the 
C. P. C,, that the intention of the Legislature 
is to give finality to the decisions of arbitra- 
tors and to the decrees passed in accordance 
therewith.” 

We agree respectfully with these observa- 
tions on the scope of the arbitration law as 
it now stands and we think it is impossible 
to say'that any hardship is caused whereas - 
at present, the law contemplates that any 
objection taken in respect of the validity 
of an award is to be determined by the 
Court through which the reference was 
made. This is clear from the provisions of 
Sch. 11, para. 1, sub-pasa. (1) (c) of the C. P. 
C., when the award is returned by the 
arbitrator any party then has the opportun- 
ity of attacking the award in the Court 
which made the reference and showing that 
it is invalid for various reasons which are 
specified in para. 15 “or otherwise.” It 
seems to us, therefore, that this paragraph 
contemplates the entertaining by the first 
Court of all possible grounds which can be 
urged against the validity of the award and 
amongst those grounds, we conceive, is 
included the ground which has now been 
raised here, namely, that what purports to . 
be an award is by reason of certain events 


(4) 21 Ind. Cas. 989; 36 A. 69; 12 A. L. J. 57. 
~*Pages oe 36 A [Ed] 
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which are said to have happened prior to the 
reference not an award at all. 

Paragraph 16, Sch. II, shows clearly that 
the right of appeal in the case where an 
award has been made is of a strictly limited 
nature, and it was, no doubt, for that reason, 
that the Full Bench held, as we have said 
above, that iswas the policy of the Legis- 
lature to give finality to the decisions of 
arbitrators, We, therefore, hold that no 
proper case has been made out which would 
justify our granting the certificate asked 
for, and we accordingly dismiss this applica- 
cation with costs including fees on the 
higher scale. . 

Z. K. Application dismissed. 


MADRAS HIGH COURT. 
Seconp CIVIL APPEAL No. 1443 or 1921. 
April 9, 1924, 
Present:—Mr. Justice Madhavan Nair. 
RAMASWAMI NAICKRER AND ANOTHER 
— APPELLANTS 


VeETSUS 
NARAYANASWAMI NAICKER— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 72—Mistake of fact— 
Payment of money towards non-existing debt—Suit for 
refund—Cause of action, accrual of, subsequent to suit 
—Relief, right to. 


A person is entitled to recover money which he 


pays to another under a bona fide forgetfulness of 
fact. [p. 907, col. 1.) . 

The plaintiff sent money to the defendant with 
intent to discharge a particular promissory note, but 
by mistake wrongly described it. The defendant took 
advantage of the mistake and allotted the money for 
the discharge of this fictitious pro-note and thereupon 
endorsed the real pro-noteto a third person who 
ultimately got a decree. In asuit by the plaintiff 
against the defendant for recovery of money paid 
under mistake : ° 

Held, that the plaintiff was entitled to a decree, and 
it was immaterial that his suit was instituted before 
the endorsee’s suit was actually decreed. [ibid] 

There is no general rule that Courts have no power 
to grant a decree where the cause of action arises sub- 
sequent to the suit. [ibid.] š 

Subbaraya Chetty v. Nachiar Ammal, 44 Ind. Oas. 
863; (1918) M. W. N. 199; 7 L. W. 403, followed. 

Second appeal ‘against’ a decree of the 
Court of the Subordinate Judge, Raninad, 
at Madura, in A. S. No. 40 of 1920, (A. B. 
No. 676 of 1919, on the file of the District 
Court, Ramnad), preferred against that of 
the Court of the Additional District Munsif, 
Srivilliputhur, in O. 8S. No. 87 of 1918, 
(O. S. No. 977 of 1917) on the file of the 
Court of the Principal District Munsif, 
Srivilliputhur, 
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Mr. K. V..Venkatasubramgnia Iyer, for 
the Appellants. : 

Messrs. T. R. Venkatarama Sastri (Advo- 
cate-General) and K. S. Ramabhadra Iyer, 
for the Respondents. 
* JUDGMENT.—The facts so far as they 
are necessary for the purpose of this second 
appeal may be thus shortly stated. De- 
fendants Nos. 1 and 2 are members ofa 
joint family carrying on money-lending 
business sometimes taking documents in 
the name of one and sometimes in that of © 
the other and one or the other collecting 
money and giving discharges on the docu- 
ments. The plaintiff borrowed a sum of 
Rs, 1,250 and executed to the 2nd defendant 
a promissory note Ex. R in Ananda Chit- 
trai (29th April 1914). To discharge this 
promissory note the plaintiff sent money 
to the Ist defendant and, in so sending it, 
the promissory note for discharging which 
the money was sent was by mistake referred 
to as executed to the lst defendant in 
Ananda Vaikasi (see Ex. D). This was on 
account of forgetfulness as the plaintiff. 
had kept no copies of memoranda of the 
various promissory notes, Availing himself 
of this mistake in the dates, the Ist defend- 
ant allotted this money for the discharge 
ofa promissory note of Ananda Vaikasi 
which, asa matter of fact, did not exist. 
‘Later on the promissory-note executed to 
the 2nd defendant for which really the 
money was intended by the plaintiff when 
he sent it was endorsed to another person 


and he instituted a suit against the plaintiff 


for the recovery of that amount. It was 
decreed against him since the institution 
of this suit. I may here mention that, in 
a preliminary order passed in the suit insti- 
tuted by the endorsee, the District Munsif,. 
overruling the pleaof payment urged by 
the present plaintiff, who was defendant 
therein,. said that’ “The defendant may 
no doubt have his remedy to claim back 
the amount paid by mistaken understand- 
ing of the real claimant to the money.” 
The suit out of which this second appeal 
arises has been instituted by the plaintiff 
for the recovery of the amount declared 
due from him to the lst defendant in the 
circumstances which I havenarrated. Both 
the lower Courts, holding that the money 
was paid by the plaintiff under a mistake 
of fact, have given a decree in his favour 
and the defendants have preferred this 
second appealagainst that decree. 

The learned Subordinate Judge has ound 
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“that there was no second promissory note 
for Rs. 1,250, that the plaintiff executed 
only one promissory note for Rs. 1,250, 
Ex. R, dated the 29th April 1914, that the 
reference in Ex.D toa promissory note for, 
Rs. 1,250 in Ananda Vaikasi was made 
owing to the forgetfulness, and that the 
defendants are not entitled to appropriate 
it towards that fictitious promissory note 
but are bound fo refund it.” At the very 
outset I may point out that the arguments 
of the learned Counsel for the appellants 
at the bar were not, directed to show that 
there is any equity upon which the appel- 
lants could retain this money. It is con- 
ceded that the defendants have committed a 
deliberate fraud, but it is argued that since 
the plaintiff intended to send the money 
to the lst defendant, the finding of the 
Subordinate Judge based upon a mistake 
of fact cannot stand. It appears to me that, 
when once it is conceded that the money 
that was sent was intended for quite a 
different promissory note, though it was 
sent to the Ist defendant, it was money 
which he had no right to retain and which 
he had from the date of its receipt been 
holding for the plaintiff. The circumstances 
of the case show that the money was sent 
by the plaintiff to the 1st defendant under a 
bona fide forgetfulness of fact which dis- 
entitles the Ist defendant to receive it. I 
think, therefore, the plaintiff is entitled to 
recover the money which he has paid to the 
lst defendant on the ground of mistake. 

It was argued that-the suit is premature: 
inasmuch as it was instituted before the 
decree in the suit brought by the endorsee 
was actually passed. I do not think that 
there is any substance in this argument, I 
have already pointed out that in the pre- 
liminary order the District Munsif had 
indicated that the plaintiff had no defence 
to the endorsee’s suit. The defect indicated 
can certainly be cured by an amendment. 
Further it cannot be said as a, general rule 
that Courts have no power to grant a decree 
where the cause of action arose subsequent 
to the suit; see Subbaraya Chetty v. Nachiar 
Ammal (1). In the special circumstances 
of this case I overrule this plea. I may also 
mention that this argument does ndt appear 
to have been put forward in the lower Ap- 
pellate Court. . ‘= 

I dismiss the second appeal with costs. 

Vv. N. V. Appeal dismissed. 


N. H. 
(1) 44 Ind, Cas, 863; (1918) M. W. N. 199; 7 L W. 403. 
Ld 
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RANGOON HIGH COURT. 
SECOND CIVIL APPEAL No. 12 or 1924, 
March 20, 1925. 

Present:—Mr. Justice Lentaigne, 
MAUNG PO KA—DEFENDANT 

e —-APPELLANT 

versus 
MAUNG SAN PE —PLANTIpp— 
RESPONDENT. 

Notice sent to person in occupation of land not to 
cultivate it~--Damages, suit for—Malice—Burden of 
proof. 

_ The law | encourages persons .who have bona fide 
rights to give notice to other persons who are likely 
to be affected by such rights, and it is not the policy 
of the law te presume either malice or mala fides in 
such cases on the part of the person who gives such 


notices but to require clear proof of the same. [p. 910 
col. 1. j | 


Where in consequence of such a notice warning 
the person to whom the notice is sent to desist from 
cultivating the land-without the permission of the 
person sending the notice, the person to whom the 
notice is sent ceases to cultivate the land, he cannot 
claim damages from the person who sent the notice un- 
less he proves actual malice on his part. If the defendant 
in such a case proves that he sent the notice in the 
bona fide assertion of his own right, real or supposed 
to the property, the action will not lie. [ibid.] 

Mr. Leong, for the Appellant. 

Mr. Ko Ko, for the Respondent. 

JUDGMENT.—This Second Appeal 
No. 12 of 1924 has been heard with two 
other Second Appeals Nos, 13 and 14 of 1924: 
and as the three appeals cover the same 
points with the only material difference ag 
to the amount of damages decreed, this 
judgment will cover all three cases, which 
had been similarly decided by the same 
judgment in the lower Appellate Court. 

The facts which gave rise to all three 
suits are summarised in the judgment of 
the lower Appellate Court as follows :—The 
lands to which these suits relate originally 
stood in the name of one Ma Nge Le, who 
died ; and the appellant Po Ka claimed 
that on the death of Ma Nge Le the land 
devolved on her sister Ma Pu who was the 
wife of the appellant. Ma Pu died shortly 
after Ma Nge Le and the appellant then 
claimed that the lands became his property. 
The lands, however, were, in the possession 
of Ma Sein who was the aunt of Ma Pu and 
Ma Nge Le; and shortly afterwards the 
appellant Po Ka is said to have executed a 
registered deed of gift of the lands in 
favour of Ma Sein. Then ‘the appellant is 
said to have changed his mind and to have 
executed a registered deed purporting to 
cancel the deed of gift to. Ma Sein ; and he 
is also said to have instituted a suit for the 
cancellation of the deed of gift to Ma Sein 
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and that in such suit he was unsuccessful. 
This suit does not appear to have been 
made an exhibit in the cases now under 
appeal, but these facts have been referred 
to as explanatory of the facts more directly 
concerned with the three cases now undér 
appeal 

The plaintiffs in each of these cases were. 
tenants who had leased separate portions 
of the land from Ma Sein; and after they 
had partially cultivated the land, the appel- 
lant Maung Po Ka informed these tenants 
that he claimed the land and that they 
must pay the rents to him; and he then 
served each of them with a copy of the 
written notice of which the following isa 
translation :—‘‘On the first Waning Tazaung- 
mon 1283 B. E. I, Maung Po Ka, send 
this written notice to you, Ko On, Maung 
San Pe.and Maung San Ba. On the eighth 
Waning Tabaung 1282 B. E. corresponding 
to the 31st March 1921, I gave and kept my 
own paddy land with Ma Sein. As I now 
did not want to give it to her, I took it back 
into my possession in accordance with law 
on the thirteenth Waning Tazaungmon 
1283 B. E. corresponding to the 12th Novem- 
ber 1921. So the rental paddy amounting 
to 1,050 baskets ofthe said paddy land must 
be given to me. If you fail to do so or use 


MAUNG PO KAY, 


it in any way without my permission, 
legal steps will be taken and you 
shall incur payment of costs. Moreover, 


you shall not grow without my permission 
any crop or sugarcane, ete., on the paddy 
land belonging to me.either this year or 
next year, and you are hereby forbidden,” — 
Signed Maung Po Ka. 


The plaintiffs, the said tenants, sub- 
. sequently on the 24th October 1922 
instituted the thyee suits now under 


appeal alleging that portions of the land 
had been leased to them respectively 
by Ma Sein, and they had ploughed certain 
portions ; that the defendant (appellant) 
Maung Po Ka sent for each plaintiff and 
“prevented him and others from cultivating 
the land both orally and by the written 
notice”. {as above) ; and that owing to, the 
action of the defendant the plaintiff could 
not plant certain crops; and the prayer 
was for specified sums as compensation for 
the losses so sustained. 

The defendant in each case admitted 
sending the notice but denied liability for 
any of the damages alleged in the plaint ; 
and he pleaded that the losses and 
damages alleged in the plaint were too 
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remote as a basis for the claim of the 
plaintiff. At settlement of issues the 
defendant stated that Ma Nge Le, the owner 
of the land died in March 1921 leaving no . 
children; that his wife Ma Pu inherited 
the land ; that his wife died seven days 
later, and then the land became his ; that ` 
pitying Ma Sein the aunt of his wife, he 
had given the land to Ma Sein by a register- 
ed deed dated the 3lst March 1921 ; but that 
as Ma Sein failed to give him the jewellery 
of Ma Nge Le which belonged to him, he 
cancelled the deed.of gift by a registered 
deed to which Ma Sein was not a party ; and 
he had then instituted the suit in the 
District Court for the cancellation of the 
deed of gift, but before doing so, ke had 
sent the notice to the plaintiffs and that 
he did not know whether the plaintiffs had- 
stopped work; and he also admitted that 
his suit against Ma Sein was dismissed. 
He further admitted having verbally told 
the plaintiffs not to work the land before he 
sent the written notice. 

Five issues were framed :— 

(1) Was the plaintiff a tenant of Ma Sein 
in the year 1283 B. E.in respect of a portion 
of holding No. 6 of 1921-22 ; 

(2) If so, what was the area of that por- 
tion ?- 

(3) Did the plaintiffssuffer any loss in 
consequence of the written or verbal notice 
of the defendant ? 

(4) If so, how much ? and 

(5) What relief, if any, is the plaintiff 
entitled to ; ‘ 

These issues did not satisfactorily raise 
the points of the defence, as to denial of 
liability and remoteness of damage, though 
the last issue would cover the defence. 

The learned Township Judge stated in his 
judgment that the defendant had set up the 
defence that when he gave the notice, the 
plaintiffs had replied that they could not 
stop planting ; and he held that this reply 
was not proved satisfactorily, but tbat 
even if it were proved, it would 
not matter, because the plaintifis might 
have subsequently stopped further planting 
through fear of consequences on account of 
the notice. The remainder of his judg- 
ment was occupied with the discussion of 
the value of crops which might have been 
got from a small area alleged to have been 
left unplanted in each case; and he awarded 
as damages Rs. 224-7-8 for an area of decimal 
92 of-an acre alleged to have been left un- 
planted in San Pe’s case; Rs, 244 for 
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an area of about one acre alleged to have. 
been left unplanted in San Ba’s case; and 
Rs. 430-5-0 for an area of 1°78 acres alleged 
to have been left unplanted in Ko Ong 
case. He granted the plaintiffs decrees for 
these amounts with costs in the respective. 
cases, 

Both sides appealed in each case to the 
District Court, which dismissed the appeals 
in all the cases and allowed costs to the 
original plaintiffs. The learned District 
Judge considered the question whether the 
pieintits are entitled to any damages at 
all. 

He held that as the defendant was a 
townsman and the plantiffs were cultivators, 
they would be impressed with the order 
forbidding them to work the land, and 
that they were not bound to continue work- 
ing until the defendant resorted to any 
means of forcible prevention ; but the learn- 
ed Judge did not consider any precedents 
or authorities or attempt to clearly indicate 
what branch of the law of torts was applic- 
able, He expressed the opinion that ifa man 
orally forbids another to work certain land 
and then serves him with a written notice 
forbidding him do so, and invests his 
actions with all the forms of formality that 
he can, it is quite impossible for him to 
plead afterwards (when the man whom he 

has forbidden to stop work does actually 
` stop work) that this stopping is not the 
natural and probable consequence of his 
action in ordering a stoppage. 

The present second appeal is against that 
decision. I think that itis obvious that if 
the above were a correct statement of 
the law, the amount of litigation in India 
would be greatly increased for a time, as 
numerous lawyer's notices warning persons 
not -to take certain specified action with 
property pending a law suit would at once 
give rise to claims for damages and encour- 
age the recipients to take or pretend to 
take an immediate holiday on receipt of 
the notice in anticipation of the damages 
to be recovered from the other party. 
Consequently, it is necessary that such a 
class of claim should be carefully scruti- 
nised with grave suspicion. The first 
question for determination is to ascertain 
under what category of the law of tdrts the 
claim can lie. I think that it is” clear that 
it cannot be treated as a trespass to the 
lands of the plaintiff, because the nature 
pf such class of tort is indicated by the old 
writ quare clausum fregit (wherefore he 
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broke the close) ; which indicates that there 
must be an entry on the land in order to 
enable plaintiff to maintain the suit. In 
this case it is not alleged that there was 
any entry on the land in the possession of 
the plaintiff, and consequently I do not 
tifink that there can be any claim on an 
allegation to a trespass. ‘ 


The only cases which might appear to 
be analogous are actions for slander of 
title ; but clearly such a cause can only 
arise when the slander is uttered to a third 
person and damage arises in consequence. 
It is pointed out in Pollock’s Law of Torts 
that slander of title is in truth a special 
variety of deceit, which differs from the 
ordinary type in that third persons, not 
the plaintiff himself, are induced by the 
defendant’s falsehood to.act in a manner 
causing damage to the plaintiff. I think 


.that the only cause of action which the 


plaintiffs could have had, if at all, for the 
arising on the receipt of the 
notice in question would bea claim as on 
an action for deceit. But it is clear that the 
essential points for an action for deceit 
have not been alleged or proved in this 
case. It would be necessary for the plaint- 
iffs to allege and prove not merely that 
the statements in the notice were untrue in 
fact, but also that the person making the 
statement knew the statement to be untrue 
or was culpably ignorant, that is, 
recklessly and consciously ignorant whe- 
ther it be true or not, besides the 
further elements as to the intent and 
the acting upon it in the manner intended 
or contemplated and the consequent suffer- 
ing of damage. It was held in Derry v, 
Peek (1) that there is no cause of action 
in such a case without beth fraud and dam- 
age. Here there is no allegation of fraud; 
and no attempt has been made to prove 
fraud. i 


lf we test the question on theanalogy 
of cases of slander of title, the same point 
becomes apparent. Such cases are com- 
monly cases in which a property is being 
sold by public auction and the sale is 
stopped and damage is caused to the 
owner by reason of disparaging remarks 
being made as to the title of the owner 
or as to the disadvantages which the pur- 
chaser will be under from certain facts. 


(1) (1889) 14 A. C. 337; 58 L. J. Ch. 861; 61 L. T. 265; 
88 W, R. 33; 1 Meg, 292; 54 J. P, 148. 
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It was held in the case of Pater v. Baker (2) 
that itis necessary for the plaintiff to 
prove actual malice to sustain the action. 
Ithas also been held in the case of Har- 
grave v. Le Breton (3) that if the statement 
is made in the bona fide assertion of the 


defendant's own right, real or supposed, ° 


to the property, no action lies. It was 
similarly held in Halsey v. Brotherhood (4) 
as regards warnings by the holder of a 
| patent to the public warning them against 
infringement that the wrong is a malicious 
one in the only proper sense of the word 
and the absence of good faith is an essen- 
tial condition of liability. 

Tf that is the position in the case of 
a statement disparaginga title made to 
a stranger to the title, who is more 
likely to be misled than the owner or 
tenant interested in the property, a fortiori, 
the same points must be established when 
_ the statement is made to the owner or ten- 
ant so interested in disregarding the notice. 
The law encourages persons who have 
bona fide rights to give notice to other 
persons who are likely to be effected by 
such rights; and consequently it is obvious- 
ly not the policy of the law to presume 
either malice or mala fides in such cases, 
but to require clear proof ofthe same. 
If the plaintiffs in this case, had any doubt 
as to the right or wrongof the notice 
which they had ‘received, it was to their 
interest to go atonce to Ma Sein, who 
would have informed them of the strength 
of her title. Ifthe plaintiffs were foolish 
enough to act on the notice, it was their 
own lookout and they acted at their own 
risk. As Ihave indicated above, I believe 
that if such cases were encouraged, it would 
quickly result in persons deliberately pre- 
tending to take arest and toshave been 
misled by the notice in the hopes of 
levying blackmail from the sender of the 
notice, Where a litigant fails in a case, 
it is more difficult for him to prove his 
bona fides than if he had won, but that 
is no reason for presuming that he was 
not bona fide, and it is often noticeable 
that, many persons who bring erroneous 
' claims are more confident of success than 
those who do succeed. : 

In the casesnow before me there is no 


(2) (1847) 3 O. B. 831; 16 L. J. C. P. 124; 11 Jur. 370; 
136 E. R. 33; 71 R. R. 503. ` 

(3) (1769) 98 Eng. Rep. 269; 4 Bur. 2422. 

(4) (1882) 19 Che D. 386; 51° L. J. Ch. 233; 45 L. T. 
640; 30 W. R. 279. 
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allegation or evidence that the defendant 
was acting maliciously or that he was not 
acting bona fide; and under these circum- 
stances I am satisfied that no cause of 
action for the recovery of damages was made 
out against him. 

I, therefore, allow this second appeal, and 
I set aside the decrees of both the lower 
Courts in all three cases and I direct that 
all three suits be dismissed with costs. 

Z. K. Appeal allowed. 


pn 


RANGOON HIGH COURT, 
Seconp Crvin APPEaL No. 34 or 1925. 
March 23, 1925, 

Present:—Mr. Justice Heald and 
Mr. Justice Lentaigne. 
MAUNG PO AUNG AND ANOTHER— 
PLAINnTIFFsS—APPELLANTS 
versus 
U BYA AND oTHERS—DEFENDANTS— 
RESPONDENTS. 

Limitation Act (IX of 1908), ss. 5, 12—Appeal, 
second—Appeal filed after expiry of period of limita- 
tion—-Time spent in obtaining copy of Trial Court's 
judgment, whether can be excluded. 

Whore under the rules of the High Court a copy of 
the judgment ofthe Trial Court is required to be 
attached toa memorandum of second appeal, and it 
appears that several days were spent in obtaining such 
copy, whereas copies of the judgment and decree of 
the lower Appellate Court were obtained within a 
comparatively short time, the appellant is entitled to 
the indulgence of the Court under s. 5 of the Limita- 
tion Act if the appeal is filed after the expiry of the 
period of limitation, provided it appears that he acted 
with diligence. [p. 911, col. 1.] 

Second appeal against a decree of the 
District Court, Pyapon, in Civil Appeal 
No. 97 of 1924. ; 

Mr. Ze Ya, for the Appellants. 

JUDGMENT. 

Lentaigne, J.—This is a second appeal 
against the judgment of the District Court 
of Pyapon confirming the judgment and 
decree of the Sub-Divisional Court of 
Pyapon and dismissing the suit and appeal 
of the plaintiffs-appellants with costs in 
both Courts. 

The appeal was presented on the 21st 
January 1925 and would be one day too 
late, if time is allowed for the one day 
occupied in obtaining the certified copies 
of the judgment and decree of the lower 
Appellate. Court ; but the appellant has ap- 
plied that he,should also be allowed the 
period of nine out of the ten days occupied 
in obtaining a certified copy ofthe judg- 
ment of the Trial Court which was applis 
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for on the 4th November 1924 and was 
ready for.delivery to appellant on the 13th 
November 1924. Technically, under s. 12 
of the Indian Limitation Act, 1908, the 
only deduction should be for the time 
occupied in obtaining the copies of the 
decree and judgment of the lower Appel- 
late Court, but it has apparently been held 
in certain cases reported in unofficial re- 
ports that where the rules of the High 
Court required that a certified copy of the 
judgment of the. Trial Court should also 
be filed with the appeal, the Court might 
in its discretion excuse the delay caused in 
obtaining the copy of the judgment of the 
Court of first instance. It is obvious that 
second appeals in the High Court are usually 
filed by Advocates who have not appeared 
in the lower Courts,.and that it is difficult 
for them to advise on the question whether 
an appeal should be filed without seeing 
a copy of the judgment of the Trial Court, 
and in a case like that now before us 
where only one day was occupied in. ob- 
taining the copies of the lower Appellate 
Court, whilst the much longer period of 
ten days ‘was occupied in obtaining’ the 
‘copy of the judgment of the Trial Court, 
there would appear to be some ground for 
exercising the discretion where only . one 
extra day beyond the unusually short period 
of one day allowed would be required. 
The question seldom arises in cases where 
the more experienced Advocates have been 
concerned, because they usually have the 
common sense to apply for both sets of 
copies atthe same time, with the result 
that even the shorter judgment and decree 
of the Appellate Court are entered as 
ready and supplied on the same date as the 
usually longer copy of the judgment of the 
Trial Court; but where an inexperienced 
Advocate is engaged or the client makes 
his own application for copies, we are apt to 
find first an application for the copies of 
the judgment of the Appellate Court and 
then an application for the equally necessary 
copy of the judgment of the Trial Court, 
as has occurred in this case. The question, 
therefore, resolves itself into the question 
whether the rules should be strictly en- 
forced for the purpose of penalising inex- 
perience. Under the rule it is open to an 
Advocate to file an appeal.without the 
copy of the judgment of the Trial Court if 
he applies for time to comply with the 
rule requiring the filing of both judg- 
‘ments with the appeal; but that rule 
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would not apply here where all copies had 
been previously obtained. If this were 
otherwise a suitable case for admission, I 
would, under the circumstances, exercise 
the discretion; but on a perusal of the 
evidence for the plaintiffs inthe case, I 
have come to the conclusion that it is a 
case which should not be admitted in any 
event ; and that the case agaPnst the appel- 
lants is much stronger even than appears 
on the judgments appealed against. 

Heald, J.—I coneur. 

Z, K. Order accordingly. 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Civin APPEAL No, 235 or 1924. 
September 7, 1925. 
Present:—Mr. Simpson, A. J. 0. 
Thakur SUMER SINGH AND OTHERS— 
APPELLANTS 


VETSUS 
DALTHAMMAN SINGH AND OTHERS— 
_ _ RESPONDENTS. 
Second appeal—Construction of document—Report 
of Commissioner, construction of—Question of law. 


It is not every document, the construction of which 
is tee as involving an issue of law. [p. 912 
eol. 2.) : 7° d 


The report of a Commissioner under O. XXVI, r. 10, 
C. P. C., cannot: be regarded asa document, the con- 
struction of which involves a point of law for the pur- 
poses ofa second appeal. [ibid.] 

Midnapur Zemindary Co. Lid. v. Uma Charan 
Mandal, 74 Ind. Cas. 482; 21 A. L. J. 423; 4 P. L. T. 
627; 33 M. L. T. 291; (1923) M. W. N. 832; 45 M. L. J. 
663; 25 Bom. L. R.1287; 40 C. L. J. 16; 29 0. W.N. 
131; (1923) A. I. R. (P. C.) 187 (P. C.), referred to. 

The report of a Commissioner is not documentary 
evidence which might be misconstrued. It is, in fact 
an investigation made by him and it takes the place of 
oral evidence. [ibid.] 

Second appeal from the judgment and 
decree of the Subordinate Judge, Sita- 
pur, dated the 24th March 1924, modifying 
that of the Additional Munsif, Sitapur, 
dated the 26th February 1923. 

Mr. K. P. Misra and Mr. Rajeshwari 
Prasad, for the Appellants. 

Mr. M. Wasim for Mr. A. P. Sen, for the 
Respondents. 

JUDGMENT. —This isa second civil 
appeal. The defendant is the appellant. 
There were nine plaintiffs. Admittedly 
they are the owners of abadi Nos. 124 
and 117 in the village of Kakori. Their 
case was that in J anuary 1922, the defend- 
ant, without any right, took possession of 
6 biswas of land in these plots and 
planted a Banyan tree there, and in March 


dis 
1922, he began to build a chabutra and a 
pucca wall. The actual construction at that 
time appears to be true. Defendant admits 
that he made the construction. In fact he 
calls the building a temple. No doubt he 
says that.it is very much older, but ¢ 
Commissioner, who was directed to report 
upon the poiat, reported both the building 
and the tree to be of about that age. 
‘There was no temple. The idols were there 
but they were in the open or in a box. 
Defendant, in the third paragraph of his 
written statement, admitted that he was in 
possession of a portion of land out of plots 
Nos. 124 and 117, but went on to say that his 
possession was not what the plaintiffs al- 
lege. That admission was evidently con- 
sidered to be withdrawn, or at least much 


whittled down, because an issue was framed 


in these words; 

“Does the plot marked by red letters, A,B, 
O, D in the map filed by Babu Jhumman 
Lal form part of the No. 124 abadi? 
Have the plaintiffs been in possession of 
it within imitation”? i 

In the same written statement, in para. 
12, it was stated that the plaintiffs are 
in possession of some land in plots Nos. 40 
and 74, which belonged to the defendant, 
and that there had been an agreement 
between the parties that plaintiffs might 
keep possession of that, and in return they 
would not object to the building of the 
temple on Nos. 124 and 117. It has been 
‘found, however, by the Courts below that 
the agreement as regards Nos. 40 and 74 
was in consideration of land is plot No. 412 
and had nothing to do with these plots 
Nos. 124 and 117. The usual course was 
taken of directing a commission to take 
measurements on the spot before issues 
were framed. The dbject, no doubt, was 
that the issues should be directed to the 
real points of dispute. Accordingly one 
Nabi Bakhsh, an amin, was appointed, 


and he submitted a report in which he. 


said that the land in question was part 
of plaintiffs’ plot No. 124. Objections 
were taken to his report, and it was rejected 
by the Court on the ground that he had 
not taken his measurements on a proper 
basis of fixed points agreed upon between 


parties. Accordingly asecond commission- 


was issued in favour of Babu Jhumman 
Lal, a Pleader. -The learned Munsif, after 
considering a considerable mass of oral 
evidence and also the report of the Com- 
missioner, decided the suit in favour of 


SÜMER SINGH V. DALTAAMMAN SINGH. 


4 


(90 1. ©. 1995} 


plaintifis and gave them a decree for pos- 
session of the land. ° 

The defendant appealed, and the learned 
Subordinate Judge came to the conclusion 
that none of the oral evidence was trust- 
worthy. He said, “We have got no satis-, 
factory evidence to decide the pointin 
issue and we havẹ only to fall back upon the 
report ofthe Commissioner, Babu Jhum- 
man Lal, whose reportis the only satis- 
factory evidence upon the point on the 
record.” Basing himself on that report the 
learned Subordinate Judge varied the 
Munsif’s decree by allowing the plaintiff 
slightly less land than had been given him 
by that deeree. 

The defendant comes here on second 
appeal. He admits that the finding against 
which he appeals isa finding of fact, but 
he says that it is vitiated by an error of 
law, namely, a misconstruction, of the re- . 
port and map of the Commissioner. This 
report being a document, a misconstruc- 
tion of it isan error inlaw. The respond- 
ents contend that the report of the Com- 
missioner is not documentary evidence 
which might be misconstrued. It is, in 
fact, an investigation made by him and 
it takes the place of oral evidence, I 
think that this contention is sound, It 
was laid down by their Lordships of the 
Privy Council in Midnapur Zemindary Co, 
Lid.v. Uma Charan Mandal (1) that it is 
not every document, the construction of 
which is to be treated as involving an issue 
of law. I knowof no authority for saying 
that the report of a Commissioner,.under 

XXVI, r. 10, is to be regarded as a 
document, the constructing of which in- 
volves a point of law. This is sufficient 
for the determination of the appeal which 
is dismissed with costs as involving no 
point of law. 

The cross-objection is not pressed in 
view of this finding. The cross-objection 
is dismissed, No order as to costs, 

G. H. Appeal dismissed. 


(1) 74 Ind. Cas. 482; 21 A. L. J. 723; 4 P, L. T. 627; 
33M. L. T. 291; (1923) M. W. N. 832; 45 M. D, J. 663: ` 
25 Bom. L. R. 1287; 400. L.J. 16; 29 0. W. N. 131; 
(1923) A. I. R. (P. C.) 187 (P. O0). 
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' ALLAHABAD HIGH COURT. 
CRIMINAL APeEAL No. 435 or 1925. 
July 6, 1925. 

Present:—Mr. Justice Banerji. 
RAM HARAKH PATHAK—Appticant 

. versus 
EMPEROR—Opposire Party. 


Penal Code (Act XLV of 1860), : ss. 80, 477~Valu-~ 


able security—Invalid -document, whether valuable 
security—Intention to cause damage or, loss, whether 
necessary. i 

A document, which upon certain evidence being 
given may be held to be invalid, but on the face of it 
creates or purports to create a right in immoveable 
“property, although a decree could not be passed upon 
it, falls within the purview of the definition of 
“valuable security” in s. 30 of the Penal Code. [p. 
914, col. 1.] 

In the absence of an intention to cause damage or 
injury a conviction under s: 477 ofthe Penal Code 
cannot be maintained. [p. 914, col. 2.] 


Criminal appeal from an order of the 
Additional Sessions Judge of Basti, dated 
the 22nd May 1925. 

Dr. N. C. Vaish, for the Appellant. 

The Government Pleader, for the Crown. 


JUDGMENT.—The appellant has 
been convicted by the Additional Sessions 
Judge of Basti under s. 477, Indian Penal 
Code, and sentenced to 24 years’ rigorous 
imprisonment. is Mo 

The charge against him is that he destroy- 
ed 4 patia which he and Sheo Agyan had 
executed in favour of Sheobalak, son of 
Jagai, on the llth of February 1925. 

It appears that there was a suit filed in 
the Court of the Munsif of Basti by the 
accused and some others against Jagai for 
a declaration that certain land was their 
khudkasht. Jagai defended the suit on 
the ground that the land was his occupancy 
tenancy. Jagai was referred by the Munsif 
under the provisions of s. 202 of the 
Tenancy Act to the Revenue Court to get 
his status qua thisland declared. In the 
meantime a riot took place in the vil- 
lage, and he the appellant, and several 
others were prosecuted for offences of 
rioting and hurt. While that case was 
pending, a patta (together witha kabuliyat) 
was executed on the Ist of October 1924 
in favour of Sheobalak, son of Jagai, re- 
lating to the land which was in dispute 
in the Court of the Munsif This patta 
along with many others was executed the 
same day, and this patig was kept with 
Thakur Ansuman Singh, Vakil, at whose 
house they were executed, on condition 
that the entire, litigation, both civil and 


ay 


RAM HARAKI PATHAK v. EMPEROR, 


JE 


criminal, : was to be compromised after 


| which the patta would be registered, and, 


Thakur Ansuman Singh wasto hand over 
the patta to the adversary of the: party 
that did not carry out the terms of the 


compromise: The land comprised in the 
“pata belonged to 


a family of six, of 
which Ram Harakh and Sheo Agyan were 
members, and the patta although written 


on behalf of all the members of the family, 


was only signed by Ram Harakh and 
Sheobalak. . | 

After this Jagai confessed judgment in 
the civil case and a decree was recorded 
by the Munsif against him. It appears 
thatan attempt was made to compromise 
the riot case, but the Trying Magistrate did 
not allow the case to be compromised. 
The result was that Ram Harakh and others 
were convicted and sentenced to substantial 
fines. Ram Harakh refused to register 
the patta and thereupon Jagai instituted 


‘a suit to set aside the “confession decree” 


onthe ground of fraud. This suit was 
instituted on the 18th of November 1924 
against all six members of the family 
whosé names appear in the first part of 
the patta, praying that the patta be regis- 
tered. On the 4th of January 1925 a writ- 
ten statement was filed by Ram Harakh 
and Sheo Agyan in that suit, and the aver- 
ments of fact with reference to this 
patta were not traversed by these two - 
persons. Various legal pleas were taken 
as to the. validity of the patta, but, as I 
have stated, there is no controversy as to 
what was written in the patta. It appears 
that onthe lith of February the clerk 
of Ansuman Singh gave this patta to Jagai, 
and Ram Harakh and Jagai had a dispute 
as to the possession of this document, the 
result of* which was that a portion of it 
was left in possession of Jagai, and an- 
other portion in that of the accused Ram 
Harakh. These are the main facts upon 
which the charge has been framed against 
Ram Harakh. Jagai has in Court given details 
which are at variance with those given by 
him in the first report, but. there can be 
no doubt, whether the account given by 
Jagai inthe first report is correct or whe- 
ther the account now given by him is 
correct, that the patia was torn in a struggle 
between Jagai and Ram MHarakh, and 
that it is proved beyond all doubt, and 
that the account givenofit by Balramji, 
to whom Jagai made a statement imme. 
diately after the occurrence, is substantially 


/ 


914, 


correct. The points for consideration in 
this case are:— 

(1) whether the document was or was 
nota valuable security, and (2) whether 
Ram Harakh destroyed the document with 
intent to cause damage or injury to Jagai. 

Ithas been argued by the learned Counsel 
for the appellant that this document w&s 
not a valueable security, inasmuch as the 
document pifrports to have been executed 


by six persons, but that two only signed . 


the document, and that, therefore, it was 
not a document which could be said to 
be a valuable security within the meaning 
of s. 30 of the Indian Penal Code. Iam, 
however, of opinion that the document 
comes within the definition of valuable 
securityin s, 30. That document purports 
to create a legal right in Sheobalak in the 
land referred to therein. The use of the 
words “which is” or “purports to be” in 
s. 30 of the Indian Penal Code to my 
mind indicates that a document, which, 
upon certain evidence being given, may 
be held to be invalid but on the face of it 
creates, or purports to create a right in 
immoveable property, although a decree 
could. not be passed upon the document, 
is contemplated within the purview of 
that section. Had it not been so, any 
forged document, if the forgery was 
admitted, or any document which was 
not executed or stamped according to 
law and on which no decree could be 
passed by a Civil Court, could not be 
called a. valuable. security. In this case 
we have not the written statement in the 
civil suit of the other four members of-the 
family. If the two persons, namely, Ram 
Harakh and Sheo Agyan had signed the 
document as representing the family, there 
was nothing illegal in that. Reference 
has been made to the cases reported as 
Jawahir Thakur v, Emperor (1) and Rama- 
samt Iyer v. Emperor (2) by the Govern- 
ment Pleader. 1do not think that these 
eases have any bearing on the point before 
moe, They are clearly distinguishable. 
With regard to the next point, I am 
of opinion that the prosecution has not been 
able tq show that the act of Ram Harakh 
in destroying the patta was done with 
the intention of causing any damage or 
injury.to Jagai. The facts as set out in 
the plaint of Jagai in the civil suit are 


S) 34 Ind. Oas. 315; 38 A. 430; 14 A. L. J.e 643; 17 
Or. L. J. 203. - 
(2) 43 Ind, Cas, 593,41 M. 589; 19 Cr. L, J. 177, 


KRiSHNAMURTHI IYER V, NARYANASWAMI IYER. 


(90-1, 0. 1925) 


admitted by the accused. Itis admitted 
that the patta only bore the signature of 
Ram Harakh and ‘Sheo Agyan. There is 
no controversy on any point regarding 
the facts, and I donot see how it could be 
said that Ram Harakh in any way intended 
eto cause damage or injury to Jagai, and 
in the’ absence of any such intention the 
charge under s. 477 of the Indian Penal 
Code fails. I'am, therefore, of opinion that 
the act of Ram Harakh was not proved by 
the prosecution to have been with intent 
to cause damage or injury. The act- of 
destroying the patta may have been a 
very foolish act, but am of opinion that 
the conviction of Ram Harakh under s. 477. 
of the Indian Penal Code cannot be main-. 
tained. 1, therefore, set aside the conviction 
and sentence of Ram Harakh. He need 
not surrender to his bail. 
Z. K. Conviction quashed. 


MADRAS HIGH COURT: 
CRIMINAL Revision Case No, 440 or 1924. 
(CRIMINAL Reviston PETITION No. 368 oF 

1924.) 
January 23, 1925. 

Present:—Mr. Justice Devadoss. 

KRISHNAMURTHI ITYER—Accussp-- 
PETITIONER 


VETSUS 
NARAYANASWAMI IYER— 
CoMPLAINANT—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 287, 
234, 285—Misjoinder of charges—Offences committed 
at different times—Single trial—Irregularity—Pro- 
cedure—Striking out of one charge and conviction for 
another, legality of. 

Under ss. 234 and 235 of the Cr. P. C.; a Magistrate 
is entitled to try an accused person for more offences 
than one in une trial, if the offences have been com- 
mitted in the course oli same transaction, or for 
three different offences of the same kind ‘committed 
during the course of a year. fp. 915, col. 1.] - 

What can be done under s. 227, Or. P. C., is only to 
alter or modify the charge at any time before judg- 
ment. The section does not permit a Court to try two 
distinct offences, such as assault and abuse, which are 
in no way connected with one another, and which were 
committed at different times, in the same trial. [p. 915: 
col 2. 

Wire it is discovered that two charges have been 
improperly joined together the proper procedure is to 
initiate separate trials in respect ofeach charge. [p. 915, 
col. 1. . A 

Whore a Magistrateon discovering that he had im- 
properly joined together two charges merely struck 
out one of the charges already framed and convicted 
the accused under the other charges ; . 


. 
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Held, that the procedure adopted was illegal and that 
the coaviction could not be sustained. [p. 915, col. 2.] 

Manavaia Chetty v. Emperor, 29 M. 569; 1 M. L. T 
409; 5 Or. L. J. 94, followed. 

Petition, under ss. 435 and 439 of the 


Or. P. C., 1898, praying the High Court to 


revise the judgment ‘of the Court of the. 


Sub-Divisional Magistrate, Tanjore, in 
Oriminal Appeal No. 16 of 1924, preferred 
against that of the Court of the Stationary 
Second Class, Magistrate, Papanasam, in C. 
O. No. 120 of 1923. 

Mr. K. S. Jayarama Iyer, for the Peti- 
tioner. 

Mr. S. Panchapegesa Sastri, for the Com- 
plainant. 

The Public Prosecutor, for the Crown. 

ORDER.—This.is an application to 
revise the order of the Second Class Magis- 
trate of Papanasam, who convicted the 
petitioner under s. 504, Indian Penal Code, 
confirmed by the Sub-Divisional Magistrate 
of Tanjore. The Magistrate inquired into 
the: complaint preferred by the complain- 
ant and frameda charge under ss. 352 and 
504. At the time of writing the judgment, 
he discovered that the occurrences were 
different and that the charges under 
ss. 504 and 352 could not be tried together 
and finding the illegality of the charges 
‘he struck out the charge framed, and 
framed a charge under s. 504 alone, against 
the accused and asked the accused whe- 
ther the prosecution witnesses were to be 
re-called and examined and whether he 
had any defence witnesses to examine. 
The accused stated that he did not want 
to examine the witnesses andthe Magis- 
trate convicted him under s. 504, 

It is contended before me that this 
procedure is irregular, Underthe Or. P. 
©: a Magistrate is entitled to try an ac- 
cused for more than one offence-in one 
trial, if the offences have been committed 
in the course of the same transaction or 
three different offences of the same kind 
committed during the course of a year, 
Here the offences were of different kinds 
committed at’ different times.. The one 
was an assault and the otherone was an 
abuse. Therefore the Magistrate was wrong 
-in trying the two charges in one trial. 
When he discovered the irregularity of 
it, instead of starting a fresh enquiry in 
respect of the two offences, that is, separate 
enquiries, one in respect ofs. 504 and an- 
other in respect of s.352 he struck out the 
charge framed already and framed a 
charge under s, 604, This procedure is not 
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sanctioned by s. 227, Cr. P, C.; and what 
could be done under s. 227 is only to alter 
or modify the charge at any time before 
judgment. But it does not permit the 
Court to try two distinct offences which 
are in no way connected with one another, 
in*the same trial. That the procedure adopt- 
ed by the Sub-Magistrate is illegalis clear 
from thejudgment of the late Chief Justice 
in Manavala Chetty v. Emperor (1). 

The conviction is, therefore, set asideand 
considering the length of time that has 
elapsed since the occurrence I do not think 
I should order a re-trial. The fine imposed 
on the petitioner will be refunded to him. 

Y. N. V. 

ZK. s Conviction set aside. 


(1) 29 M. 569; 1 M. L T. 409; 5 Or. L. J. 94. 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPLICATION No. 120 or 1925. 
September 14, 1925. 

Present :—Mr. Simpson, A. J. C. 
SRI KISHAN AND oTHERS—APPLICANTS 
Versus 
DEBI DAYAL AND oTHERS—OpposITE 
PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 190 
(1) (c), 191—Magistrate transferring person from 
witness-box to dock—Right of such person to be 
tried by another Court—Error of law—Revision. 

A Magistrate takes cognizance of an offence, not of 
offender. Therefore, if he transfers a person from the 
witness-box to the dock, he does not act under s. 190 
(c), Cr. P. U., and take cognizance of an offence at all. 
Consequently the person so transferred is not entitled, 
under s. 191 ofthe Code, to be tried by some other 
Court. [p. 916, col. 1.] 

Mehrab v. Emperor, 83 Ind. Cas. 885; (1924) A. I. R. 
(S.) 71; AL. R. 150; 26 Cr. L. J. 181, Jagat 
Chandra Mozumdar v. Queen-lémpress, 26 C. 786; 3 C. 
W. N. 491; 13 Ind. Dee. (x. s.) 1103 and Dedar Bux v. 
Syamapada Malakar, 24 Ind. Cas. 954; 41 C. 1013; 18 
CO. W. N. 921; 15 Cr. L. J. 546, referred to. 

An order based on an error of law but within the 
jurisdiction of the Court passing it, will not be inter- 
fered with in revision. {p. 916, col, 2.) 

Application against an order of the Ses- 
sions Judge, Lucknow, dated the 27th July 
1925, affirming that of the Officiating District 
Magistrate, Lucknow, dated the 6th June 
1925. 

Mr. Nazir-ud-din, for the Applicants. 

Messrs. Har Prasad Sand and ‘S, S. 
Chaudhri, for the Opposite Party. 

The Government Pleader, for the Crown. 

JUDGMENT.—-This is. an application 


` in criminal revision. The order complained 


-plaint. | They issued process 


tta 
916: 
of is one by the learned Sessions Judge 
of Lucknow refusing to interfere with an 
order of the District Magistrate. The 
District Magistrate's order was one trans- 
ferring a case in the following circum- 
stances :— š 

Bhawani Din lodged a complaint against 
the present,applicant, Sri Kishan, charging 
him with an offence under s. 420, Indian 
Penal Code. This complaint was lodged 
before the Bench Magistrates of- Kakori, 
who have power to receive complaints, They 
took cognisance uf the case on the com- 
and they 
proceeded to try the case. One Debi Dayal, 
patwart, was produced as prosecution 
witness. After hearing his deposition, the 
learned Magistrates transferred him from 
the witness-box to the dock. Thereupon, 
Debi Dayal applied for a transfer on the 
ground that the Magistrates had taken 
cognizance of the offence, so far as he was 
concerned, under s. 190 (1) (c), and, there- 
fore, thats. 191 was applicable, and that 
he was entitled to be tried by some other 
Court. The District Magistrate, taking the 
same view of the law, transferred the case 
to the Court of Syed Hasan Zaheer, I. O. S. 
Sri Kishan, co-accused, objecting to this 
transfer which had been made without 
hearing him, applied in revision to the 
Sessions Judge. The Sessions Judge, 
taking the same view of the law as the 
District Magistrate, refused to interfere, 
holding that the District Magistrate was 
bound to act as he did. Sri Kishan and 


Shiam Lal, who are both accused in the 


case, now apply to this Court in revision. 
The first point for decision is, whether 
the Magistrates when they put Debi Dayal 
in the dock, were acting under s,190 (1) (c). 
My own view is that they were not. I hold 
that when they put Debi Dayal in the dock 
they were not taking cognizance of the 
offence at all. They had already done that 
when they decided to issue process against 
the accused. As was pointed out by a Full 
Bench of the Court of the Judicial Com- 
missioner of Sind in Mehrab v. Emperor (1), 
a Magistrate takes cognizance of an offence, 
not of an offender. When he adds an 
accused person at any stage of the proceed- 
ings heis not acting under s. 190 at all. 
In Jagat Chandra Mozumdar v. Queen- 
Empress (2), the facts were that a complaint 


(1) 83 Tnd. Cas, 885; -(1924) A. I. R. (S) 71; 17S. L. 
R. 150; 26 Or. L. J. 181. 


@ 280. 1883 O. W. N. 491; 13 Tod, "Deo, (8) 
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was filed before a Magistrate against certain 
persons, of whom Jagat Chandra Mazumdar 
was not one. Ths Magistrate summoned 
and examined the complainant's witnesses 
before issuing process. Then, after hearing 
evidence, he drew up a charge-sheet against 
certain persons including the petitioner, It 
was held that cognizance had been taken 
under s. 190 (1) (a) of ‘the Code, and not 
under s. 190 (1) (e). In Dedar Bux v. 
Syamapada Malakar (3), there was a com- 
plaint before a Magistrate. 

There wasa proceeding under s, 202, and 
there was a withdrawal of the complaint. 
The Magistrate refused to drop the case 
and ordered the witnesses to be summoned. 
After examining the witnesses he issued 
process against the petitioner, The learned 
Sessions Judge referred the matter to the 
High Court because he considered that 
after the complaint was withdrawn, the 
action taken by the Magistrate would have 
to be under s. 190 (1) (c), and that the 
Magistrate was not-empowered to act under 
that section. The High Court, however, 
refused to interfere, considering that the 
Magistrate having begun to act under s. 190 
(1) (a), continued:to doso. There were two 
of the petitioners who were made accused 
on evidence which came to light after the 
complaint. This case, therefore, also supports 
my view. No doubt there isa case to the 
contrary, namely, Khudiram Mookerjee v. . 
Queen-Hmpress(4), but in that case no autho- 
rities were referred to, and that case wasitself 
considered in Dedar Bux v. Syampada Das 
Malakar (3) and was by implication dissent- 
ed from. I know of no other authority for 
the view taken by the District Magistrate 
and the learned Sessions Judge. 

I have now to consider whether I ought to 
interfere in revision. I do not think so. The 
order of transfer proceeds upon an error of 
law. But apart from that error it may, for 
aught I know, be a proper order. The Dis- 
trict Magistrate had jurisdiction to make 
the transfer. If he wishes to do so, he has 
jurisdiction to transfer the case back to 
the Bench. I have laid down the law, and 
I leave it to the discretion of the District 
Magistrate to actor not as he pleases in ' 
the matter. His order of transfer is not 
set aside. ` 

s. D, 2 


(3) 24 Ind. Cas, 954; 41 0, 1013; 18 C., W. N, 921; 18 
46 


Cr. L, J. 546. 
(4) 10. W. N. 105. 


Order not set aside. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No. 420 oF 1925. 
uly 15, 1925. 
Present:—Mr. Justice Daniels. 
EMPEROR—PBETITIONER 
` VErTSUS | 
MEWA RAM AND OTHERS—(CONVICTS— 
ACOUSED. 

Criminal Procedure Code (Act V of 1898), ss. 490, 
421, 489 —Appeul preferred through mukhtar—Sub- 
sequent appeal through jail, rejection of, effect of— 
Revision. f 

Where in ignorance of the fact that a convict had 
already preferred an appeal against his conviction 
through a mukhtar, the Sessions Judge rejected an 
appeal subsequently preferred by the convict through 


ail: 
Held, that the High Court had, in revision, power to’ 


set aside the order of rejection and to direct the 
Sessions Judge to re-hear the appeal after giving the 
convict an opportunity of appearing by Counsel. 


Reference made by the Sessions Judge, 
Budaun, dated the llth July 1925. 


REFERRING ORDER.—I have the 
honour to report for the information of the 
Hon'ble High Court that a criminal appeal 
on behalf of four persons Mewa Ram, 
Khiali Ram, Sobha Ram and Chunni Lal 
was presented -in this Court on 12th June 
1925 through a mukhtar along with an 
application for bail. As I had been per- 
mitted by the Hon'ble High Court to avail 
of the first half of the vacation, the applica- 
tion for bail together with the appeal was 
sent to the Sessions and Subordinate 
Judge of Bareilly, who was to receive and 
‘pass orders on urgent criminal applications 
of this Judgeship during that period. 
The papers reached. Bareilly on the 13th 
June, but the postman delivered the enve- 
lope containing them to the Subordinate 
Judge on 6th July 1925 when the Courts 
re-opened. The Sessions and Subordinate 
Judge, Bareilly, sent the papers to me on 
7th and I received them on the 8th July. 
On 16th June four appeals on behalf of the 
very same four persons were received 
through jail. Through mistake of my 
Office it was not brought to my notice that 
an appeal through a mukhtar on behalf of 
the very same persons was presented on 
12th June and was sent to Bareilly with an 
application for bail. After the expiry of 
the usual period of one week, which is 
allowed to enable an accused,to engage a 
Pleader to sunport his jajl appeal, I took 
up the jail appeals on 27th of June for 
disposal and after perusing the judgment 
and going through the record rejected them 
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summarily. Ifan appeal through a mukh- 
tar had been presented after the disposal 
df the jail appeals, then according to the 
ruling of the Hon’ble Chief Justice and 
the Hon'ble Mr. Justice Piggott the subse- . 
quent appeal would have been rejected. 
Byt in this case an appeal through a 
mukhtar was presented before the jail 
appeals were received, heard and decided 
and it was through the mistake of the 
office that the institution of the appeal 
through mukhtar was not brought to my 
notice when I decided the jail appeals. 
Under s. 421 (1) of the Cr. P. ©. the appeal 
presented by the mukhtar cannot be dis- 
posed of without hearing him. 

I, therefore, beg to suggest that if the 
Hon'ble Court thinks fit my order rejecting 
the jail appeals summarily be set aside 
and] may be permitted to hear the appeal 
presented by the mukhtar, or any other 
order, which the Hon’ble Court thinks fit, 
may be passed. 


The clerk of the office, who is at fault, is 
being punished and the Postal Authorities 
are being asked to make enquiry into the 
long delay made in delivery of the envelope 
to the addressee at Bareilly. 


JUDGMENT.—In this case the.Ses- 
sions Judge of Budaun has reported that 
while jail appeals on behalf of four persons, 
Mewa Ram, Khiali Ram, Sobha Ram and 
Chunni Lal were pending a petition of 
appeal on behalf of some persons was 
filed through a mukhtar. The Sessions 
Judge was away on vacation at the time, 


-and the latter petition of appeal, which 


was accompanied by an aplication for 
bail was placed before the Sessions and 
Subordinate Judge of Bareilly who was 
receiving, urgent criminal applications 
relating to the Budaum Judgeship at that 
time. Owing to some delay in the post 
the learned Sessions Judge decided and 
summarily rejected the jail appeals in 
ignorance that an appeal from a mukhtar 
in which Counsel, was tobe heard had 
been presented. The learned Judge 
asks if he has power to set aside his 
own“ order dismissing the appeals. He 
has no such power, but this Court has 
power to do so, and in the exercise of 
the revisional jurisdiction of this Court 
I hereby set aside the orders rejecting 
the appeals of the four persons men- 
tioned above, and direct the learned 
Judge to re-hear the appeals after giving 
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-them .an opportunity of appearing by 
Counsel. 


Z. K. Order set aside. — 


RANGOON HIGH COURT. ° 
CrimiyaL Apprau-No. 287 or 1925. 
-> April 8, 1925. : 
Present:—Mr. Justice Rutledge and 
Mr. Justice Maung Gyi. 
MAUNG TOK anp-oTHERS—APPELLANTS 
Versus P í 
EMPEROR—Oprosrts PARTY. 

Evidence Act g of 1872), s. 6—Penal Code (Act XLV 
of 1860), ss. 149, 825—Rioting—Statements made by 
members of .unlawful assembly prior to occurrence, 
whether admissible—Buddhist Law, Ecelesiastical— 
Pongyis, duties of—Participation in politics, whether 
permissible. 

Where a procession attempts to pass through certain 
streets of a town in defiance of an order of the 
Superintendent of Police prohibiting it from passing 
through such streets, and a collision takes place be- 
tween the members of the procession and the Police 
force resulting ina riot, evidence led on behalfof the 

rosecution in the riot case to prove sfatements made 
by the members of the procession showing their deter- 
mination to force their way into the streets into which 
their entry was prohibited in spite of the resistance of 
the Police is admissible as forming part of the res 
geste and indicating that the intention of the members 
of the procession was to ignore the order of the Super- 
intendent of Police. [p. 921, col. 1.] 

Under the Burmese Buddhist Law it is the 
bounden duty of the laity to do their utmost to dis- 
courage pongyis from transgressing the bonds which 
the vinaya lays down for them andthe rules which, 
by donning the yellow robe, they voluntarily promised 
to observe. And it is the bounden duty ofa pongyi 
who desires to participate in party politics to put 
off the yellow robe and re-assume the responsibilities 
as well as the privileges of ordinary civil life. [p. 
922, col. 2.] 

Pongyis are subject to the laws of the -land they 
live in. Ifthey are dissatisfied with such laws it is 
not for them to oppose the authorities but to move to 
other parts where the laws will be more cgngenial. So 
long as the civil laws are not in conflict with the rules 
to be observed by’ monks they must be obeyed by 
them. [p. 922, col.:2; p. 923, col. 1.] 

According to Burman Buddhist ideas he who dons 
the yellow robe has one of two duties to perform :— 
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. (1) to practise austerities and medifation in order to - 


work out his own salvation ; or 

(2) to learn the sacred scriptures and to impart the 
knowledge to others. ; 

Those who follow .the first are known as Patibatti 


Sangha and “those who adopt the second as Pawiyatti 


Sangha. |, h 

When a pongyi belongs neither to the Pariyatti nor 
to the Patibatti, he is no longer. entitled to live on the 
offerings of the laity, nor to receive respect from them. 
He has no raison d'etre. [p. 923, cols. 1 & 2.] 

In attempting to oppose the orders of the executive 

_& monk not only breaks his own personal law but.sets 

an example to the laity which is greatly to be lament- 
ed. fp. 923, col 2] °. i 
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Criminal appeal from an order ‘of the 
Sessions Judge, Mandalay,,in Sessions Trial 
No. 25 of 1924. 

Mr. Lambert, for the Appellants. 

Mr. ‘Lutter, for the Crown. | 

JUDGMENT .--By way of preface wetake 
‘this opportunity of thanking thelearned Ad- 
vocates in this case for the great help we have 
received from them in dealing with this 
heavy appeal. Mr. Lambert has stated the 
appellants’ case with great clearness and 


-has argued it with great care and abil- 


ity. < i 

This is an appeal from the convictions 
and sentences passed upon eleven appellants 
by the Sessions Judge of Mandalay in what 
is commonly spoken of as the Mandalay’ 
Riot case. 

The appellants were found guilty of 
offences under s. 326, read with s. 149, 
Tan Penal Gode, and sentenced as fol- 
ows :— 


(1) Maung Tok 7 years’ rigorous 
imprisonment. 

(2) Maung Saw Maung 2 4 7 

(3) U Thuseikta ... 18 months’ , 


(4) Maung Mya 7 years’ is 
(5) U Zagaya ... l year’s a 
(6) Maung Maung Gyi 3 years” ,„ 
(7) C. P. Khin Maung 4 Aah 
(8) Maung Shwe Po... 1 year’s i 
“(9) Maung San Nyun 7 years’ 4 
(10) Maung Saung 18 months’ _,, 

(11) Maung Tun Aung f 
Gyan - 7 years’ ‘i 


In addition Maung San Nyun was found 
guilty under s. 325,, Indian Penal Code. 
He was sentenced to suffer seven. years’ 
rigorous imprisonment under s. 325, Indian 
Perial Code, besides one‘ year’s rigorous 
imprisonment under s. 326-read with s. 145, 
Indian Penal Code, the sentences to run 
concurrently. on. 

As stated by the appellants’ Advocate 
and -indeed what is familiar to any resident 
in Burma the advent of the Constitutional 
Reforms in Burma led’.to a split in the 
ranks of the General Council of Burmese 
Associations familiarly known as the .G..C, 
B. A., one party known as the twenty-one 
or Council Entry Party urging co-opera- 
tion with Government for the successful 
working of the Reforms and ithe other the 
Hlaing-Pu-Gyaw Party -whose policy was 
to boycott the Councils and refuse to co- 
operate with Government. The name is 
derived from the leaders of the party, U 
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Chit Hlaing, a Barrister of Moulmein, U Pu, 
a Pleader of Tharrawaddy and U Tun Aung 
Gyaw, the llth appellant, Manager of the 
Burma Urban Co-operative Bank whose 
head-quarters are in Rangoon with branches, 
among other .places, at Mandalay. In 1923 
certain politicians endeavoured to bring 
about a.re-union between the two parties 
and in this connection formed an associa- 
tion called the Union Party with its 
head:quarters at Mandalay and with one 
U Kyaw Yan as President. 
dence that certain Buddhist monks, more 
especially those of the Mogoung Taik, 
sympathised with the Union Party. The 
Hlaing-Pu-Gyaw Party were opposed to the 
policy of the Union Party and were 
backed by apowerful association of Bud- 
dhist monks called the Sangha Samaggi. 
The Union Party in August last invited 
a leading Buddhist monk, the Weluwun 
Sayadaw, to come to Mandalay and deliver 
a lecture at the Hindawya Pagoda on the 
advantages of good fellowship and unity. 
The Hlaing-Pu-Gyaw Party invited a lead- 
ing monk of their party,one U Ottama, 
at present undergoing three years’ rigor- 
‘ous imprisonment for an offence under s. 
124-A of the Indian Penal Code, to visit 
Mandalay.and deliver a series of lectures. 
The principal organization of the latter 
party in Mandalay is the Ratanabon Coun- 
cil whose head-quarters were in the pre- 
mises of the Burma Urban Co-operative 
Bank in 84th Street, of which Bank the 


lith appéllant was the head. The Ratana- 


bon Council -appointed a Reception Gom- 
mittee to-organize the welcome to be given 
to U Ottama consisting of U Nyaneinda, 
Maung Tok, the Ist appellant, ©. P. 
Khin Maung, the 7th appellant, Maung 
Maung Gyi, 6th appellant, Maung Kyu, 
Saya Lon and Ba Than. Handbills were 
printed -and circulated inviting the public 
to attend the reception .and ‘to join in the 
procession keeping to the left hand side 
of the road. The route was to be from 
the Shanzu Railway Station through the 
Arakan Pagoda up 84th Street through 
the Zegyo Bazaar along 26th Street turning 
‘south past the Mogoung Taik. to the Sagu 
Taik whose monks are adherents of the 
Sangha Samaggi where U Ottarha was to 
stay during his visit. It was not until 
the 15th August that eapplication dated 
the 14th was made by the 2nd appeliant, 
Saw Maung, Secretary of the Ratanabon 
Council, for a permit for the procession, 
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both to the ‘Deputy. Commissioner and 
District Superintendent of Police. “No 
mention of the route was made in ‘the 
application itself, but it was indicated in 
the handbill attached to the application. 
The Deputy Commissioner was absent on 
four, but the head-quarters assistant sanc- ` 
tioned the application, but his sanction 
was not communicated till $a. m., on the 
16th and did not lay down any route for 
the procession. The District Superintend- 
ent of Police at first sanctioned the pro- 
cession and the proposed route, but before 
the permit was issued circumstances were 
brought to his notice which led him to 
alter the ‘proposed route. A deputation 
waited on him on the afternoon of the 
15th pointing out that on that day a pro- 
cession of first four gharries and afterwards 
50 gharries, filled with pongyis with ob- 
jectionable placards and bands playing, en- 
circled the Pitaka Taik where the Union 
Party were holding a meeting, with the 
object of disturbing it and that if the 
Ottama procession were permitted to pass 
along the proposed route past the Mogoung 
Taik they anticipated ‘trouble by the pro- 
cessionists annoying and provoking the 
monks there who were opposed to them. 
He thereupon altered the route by making it 
go first along Des Vœux Road and thence 
north to the Sagu Taik. For-the appel- 
lants it is urged that the District Super- 
intendent of Police’s action in this respect 
was unreasonable. We consider that the 
District Superintendent of Police was. 
fully justified. The route prescribed by 
the District Superintendent of Police was 
shorter and more direct and admittedly 
broader than one part of the original 
route at or near the Zegyo Bazaar, but 
the deciding factor fyom the point of law 
and order was that it obviated a likely col- 
lision at the Mogoung Taik. 

The District Superintendent of Police's 
permit with the new route prescribed was 
conveyed to the Ratanabon Council by 
U Po Hnon, Sub-Divisional Police Officer 
East, at about 8.P. m. on the 15th. He 
states that, he was accompanied by Inspector 
Udailak Ram and the witness Ba Tun, 
He met Tun Aung Gyaw, Maung Mya, 
Maung Tok. Saw Maung and three others, 
whom he did not notice. Of these Jatter, 
Ba Tun states that C. P. Khin Maung 
was One. Po Hnon treated Tun Aung 
Gyaw as the responsible leader and gave 
him the order which he read and passed 
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to Maung Mya who in return read it and 
“passed it Saw Maung. The change of 
route was objected to and Po Hnon re- 
ferred them to the District Superintendent 
of Police. In conversation Po Hnon refer- 
red the pongyis’ procession of gharries at 
"the Betaka Taik that afternoon and Tuf 
Aung Gyaw told him that the pongyis 
threatened tô go on foot to the: Betaka 
when he hired fifty gharvies and paid 
Rs. 240 to drive them round it. It is urged 
that this is unlikely as the fare would 
_ not be Re. 1 each. Tun Aung Gyaw may 
have exaggerated the extent of his bounty. 
It is not uncommon or he may have had 
to pay as the Sessions Judge suggests 
extra to induce the gharry-wallahs to under- 
take what might well bring injuries to 
themselves and their gharries. But we 
see no reason to disbelieve U Po Hnon 
in this particular, as his evidence has 
impressed us as truthful and has been 
given with care not to press it beyond 
what he actually observed. This incident 
must be borne in mind when considering 
the presence and co-operation of a large 
body of pongyis at the time of the riot. 
Saw Maung, the Secretary, sent an appli- 
cation to the District Superintendent of 
Police to revise his order and sanction 
the original route ‘proposed about 11 P. M, 
On this being communicated. to the Dis- 
trict Superintendent of Police early next 
morning he refused to alter the route 
and gave orders for this refusal to be com: 
municated at once. 
stable, took the message and was received 
by Maung Mya who declined to receive 
a verbal order and refused to allow the 
Head Constable to speak to Tun’ Aung 
Gyaw who with’ Maung Tok, C. P. Khin 
Maung and Saw Maung were seated ata 
table within hearing. The written order 
was communicated about 11 a. m., to the 
Ratanabon Council Secretary, Saw Maung, 
who replied by Ex. F, stating that he didn't 
think the original route could be changed 
and that the District Magistrate had grant- 
ed permission to hold the procession along 
the original route. As the Sessions Judge 
.has remarked the latter statement is in- 
accurate as no route was prescribed in 
.the letter from Deputy’ Commissioner's 
Office. The Ratanabon Council must have 
known perfectly well that the District 
Superintendent of Police was the proper 
officer to prescribe the route for the pro- 
cession and their duty was, if dissatisfied 
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. have prevented 


Ba Zin, Head Con-` 
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with his decision, to get it reversed on 
application to his superior, ‘or elee to obey 
it. It is perfectly clear that they chose to 
do neither. < j 
It may be a matter for regret that the 
District Superintendent of Police does not 
seem to have realized the full significance 
of lik. F, as if he had, one would have 
expected him to have requisitioned such 
a force of Military Police as would have 
ensured compliance with his request. But 
the question whether a different disposi- 
tion of the Police or Military Police would 
the riot or ensured a 
different result is not before us but rathe 
the intention of the appellants. > 4 
Before the train conveying U Ottama 
arrived at Shanzu, Maung Mya and Tun 
Aung: Gyaw were informed of the District 
Superintendent of Police's order confirming 
the previous orders that the procession: was 
to turn west into DesVeeux Road, and 
both appellants said that they had got 
the District Magistrate’s order permitting 
them to go along the route advertised 
by the Reception Committee, U Ottama 
arrived at Shanzu Station shortly after 
lr. mM. on the 16th August and heentered 
the Arakan Pagoda to pray. When he 
came out of the west entrance the pro- 
cession formed and started along &4th 
Street on which tram lines are laid. A 
number of pongyis led the van. Then came 
what is referred to as the sundawgyt. It 
means the offering for the Lord Buddha, 
It generally consists of the food served up 
to pongyis and other requisites allowable 
to pongyis according to the vinaya. But 
no sundawgyi is ever offered after mid- 
day aspongyis are not allowed any meals 
after that hour. This so called sundawgyi 
seems to have been a pretext for doing ex- 
ceptional honour to U Ottama and carrying, 
him round ‘in royal state. The sundawgyt 
was followed by osi players and men dancing, 
then came women; and U Ottamain his 
litter with a golden umbrella over his head. 
Under the Burmese regime any commoner 
assuming any of the insignia of royalty. 
especially in public would very soon die 
of official colic. To the Burmese mind only 
those equipped with proper karma can 
safely assume high dignities or the insignia 
thereof and the more ignorant masses are 
only too ready to assume the converse that 
those who do assume such insignia belong 
to high estate and are possessed of karma 
which makes them independent of the law, 
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and they are eager to follow in the train 
of such persons. * 

From the evidence of the two detective 
officers Mauug Talok and Maung Ba Shin, 
Maung Tok, Maung Saw Maung, U 
Thuseikta, Maung Mya and Tun Aung Gyaw 
were with or near U Ottama when the 
procession left the Arakan Pagoda. 

Another significant feature is that long 
before the procession appeared pongyis 
had begun to concentrate in front of the 
Ratanabon Council premises and the 
Pariyatti Tatk immediately to the south of 
DesVceux Road in 84th Street. Trams 
stopped here and several witnesses depose to 
pongyis visiting several trams and request- 
ing the passengers both pongyis and laymen 
to alight; so that a large crowd had con- 
centrated here when the van of the proces- 
‘sion arrived. The District Superintendent 
of Police and about 40 men were stationed 
immediately tothe north of DesVoeux Road 
in &4th Street outside Ma Mya’s building. 
It is noteworthy that though the procession 
was advertised to pass north up &4th Street 
to the Zegyo Bazaar no appreciable gather- 
ing of pongyis or laymen had concentrated 
north of Ma Mya's building. There is a 
considerable amount of evidence about state- 
ments by members of the procession and 
by those concentrated outside the Ratanabon 
Council premises of their determination 
to force their way through the Police. The 
learned Advocate for the appellants has 

_ objected to its admissibility as hearsay. We 

consider that it was rightly admitted. It 
indeed forms part of the res geste and 
indicates that the promoters’ intention to 
ignore the District Superintendent of 
Police's orders had been communicated to 
sections of the crowd. 

When the van of the procession neared 
DesVceux Road the pongyis concentrated to 
the south-west side, joined in and swelled 

. the van which moved north till stopped 
by the District Superintendent of Police 
and the Police. The judgment of the 
Sessions Judge sets out im some detail what 
occurred and we do not intend to repeat it. 
For the appellants if. is urged that the 
whole affray was unpremeditated, that the 
Union Party had an office in Maung Mya’s 
pbuilding and that stones thrówn were from 
that building at the procegsionists and 
that this precipitated the fot. We consider 
that it is clearly established that the first 
stones did not come from Maung Mya's 
building, but from’ the south-west corner, 
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i.e. from the direction of the Paryatti Taik, 
and that the first stones thrown were suc-- 
ceeded so quickly by such ashower of stones 
as to negative the suggestion of accident 
or unpremeditation. “The Trial Court has. 


. classified the appellants. into major and’ 


mimor accused. Among the former are 


- Maung Tok, Saw Maung, Maung Maung 


Gyi, C. P. Khin Maung, Maun® Mya and 
Tun Aung Gyaw, while Shwe Po, Maung 
Saung, San Nyun, U Thuseikta and Ù 


` Zagaya were among the latter or followers. 


The Sessions Judge has dealt with the 
evidence in detail and analysed it, and on 
this evidence wé are bound to accept his 
finding exceptas to the following appel- 
lants, Maung Maung Gyi, Maung Saung and 
Maung’Shwe Po. We consider thatit is clear- 
_ly established that there was a conspiracy in 
which Tun Aung Gyaw, Maung Tok, Maung 
Mya, C. P. Khin Maung and Saw Maung 
took a leading part to overawe the Police 
and disobey their lawful orders, that in 
pursuance of this conspiracy thera was an 
unlawful assembly with the common ob- 
ject of overawing the Police and disobey- 
ing their orders, and that” in pursuance of 
that common object, offences under ss. 325 
and 326, Indian Penal Code, were com- 
mitted by members of the unlawful assemb- 
ly. While we cannot accede to the argu- 
ment of the appellants’ Advocate to regard 
the riot as over once the District Superinten- 
dent of Police left the scene, we think for 
the reasons given by the Sessions’ Judge 
that it will be sufficient if the appellants 
are punished under ss. 325and 326 read 
with s. 149, Indian Penal Code. 

We shall now deal with the findings of 
the Sessions Judge which we are not 
prepared to accept. : 

. Maung Maung Gyi.—I]t is clear that this 
appellant was not present at the Ratanabon 
Council on the evening of the 15th when 
the orders of the District Superintendent of 
Police were communicated. He allowed 
his name to appéar among the members of 
the Reception Committee. He was present 
at the station on U Ottama’s arrival and he 
-was present at the earlier’ part of the riot 

but there is no evidence that he took an. 
active part in urging the’mob to break 
through. In these circumstances we con- 
sider that there is not enough evidence on 
the record to justify us in classing him ag 
one of the leaders. His appeal will be 
ee and the conviction and sentence get 
‘aside, - 4 . i 
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Maung Saung.—The evidence of his throw- 
ing stones rests upon the two detective wit- 
nesses Maung Talok and Ba Shin. The learn- 
ed Sessions Judgeconsiders that certainof Ba 
Shin's statements are inaccurate to say the 


‘least though he regards, Maung Talok as a 


“45 


truthful witness. Even though truthful in” 
a Situation so full of changing incidents as 
a riot, correboration is very needful. It is 
true that Maung Kyu states that he saw 
him among the crowd that threw stones at 
the Police, but he does not say that Maung 
Saung actually threw. In these circumst- 
ances we think that the case is not establish- 
ed beyond a reasonable doubt. His appeal 
is allowed and the conviction and sentence 
are set aside. 

Maung Shwe Po.—The.case against him 
rests upon the evidence of Maung Kywe, 
Paw Byu and Maung Thoung. The lower 
Court considers Maung Kywe to be a truth- 
ful witness but he only states:that he saw 
Shwe Poand Maung Daung among thecrowd 
who were throwing stones, not that Shwe 
Po actually threw stones. Maung Daung was 
discharged by the Committing Magistrate. 
Paw Byu does not inspire, one with confi- 
dence and his evidence does not go any fur- 
ther than Maung Kywe’s. Maung Thoung 
alone states that Shwe Po and Maung Yeik 
(discharged) threw stones. He appears to be 
a casual witness. Though present as he says 
at the corner of Des Vœux Road he can- 
not or will not give evidence against any 
other accused. We do not consider that the 


‘case against Shwe Po is established beyond 


a reasonable doubt. His conviction and 
sentence will be set aside. 

The learned Advocate for the appellants 
has urged usin case we hold them guilty 
to reduce their sentences. We are unable 
to do so. The riot has resulted in four 
deaths and a large number of injuries, a 
considerable number of the latter being 
grievous. As faras the leaders were con- 
cerned, their intention, their common ob- 
ject was deliberate and the results 
that followed were such as a reasonable 
person must know were likely to be com- 
mitted in prosecution of that common 
object. : 

This case is another illustration of the 
growing participation of the yellow robe 
in public affrays. And we desire to empha- 
size the grave responsibility incurred by 


any political leader who employs or allies 


himself with pongyis for any party object, 
From the evidence on the record there is no 
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doubt that among those who assaulted the 
Police the majority were pongyis, yet such 
is their hold over the people that only two of 
them have been sent up for trial. It is the 
bounden duty of the laity to do their utmost 
to discourage pongyis from transgressing 
the bonds which the vinaya lays down for 
them and the rules which, by donning the 
yellow robe, they voluntarily -promised to 
observe. And it isthe bounden duty of a 
pongyt who desires to participate in party 
politics to put off the yellow robe and re- 
assume the responsibilities as well as the 
privileges of ordinary civil life. 

In 1226 B. E. (1864) at the request of the 
King of Burma the Thathanabaing in 
Council in the presence of monks and lay- 
men examined exhaustively the sacred 
Pali texts, the commentaries and sub- 
commentaries bearing on the question of 


the status and duties of a Buddhist 
monk, f 

Relying on the Pali text which be- 
gins :— 


“Na mundake na samano, abhato alikam 
bhanam, icchalobha samapanno samano 
kim bhavissati. The mere shaving of the 
head and begging with an alms bowl does 
not make one a rahan (pongyi). How can 
any one be a rahan who does not control 
his senses, does not observe his personal 
law, discourses on subjects unprofitable 
(to a rahan) and is still filled with a craving 
for worldly things.” The Thathanabaing 
in Council declared that those who having 
entered the order did not ‚observe their 
personal law (The vinaya) were not true 
rahans; that laymen who supported such 
persons were like the man who waters a 
poison tree and that when they pass out of 
this existence both the pseudo rahan and 
his supporter will be consigned to avichi or 
the lowest of the hells. 

On page 391, Volume XIII, Sacred Books 
of the East, which is a translation of the 
vinaya text by the late Professor Rhys’ 
Davids, we have this passage “I prescribe 
O Bhikkhus, that you obey Kings.” 

This was in connection with the request 
of the King of Maghada that the Sangha ° 
should begin their lent on a certain day 
fixed by him. When the Bhikkhus told 
this to the Lord Buddha, he replied that 
Kings must be obeyed, that is Bhikkhus 
are subject to the laws of the land they live ` 
in. ` If they are dissatisfied with such laws 
it is not for them to oppose the authorities 
but to move to other parts where the laws 
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will be more congenial. The commentary 
on the passage, which begins “anujanami 
bhikkhave rayuman, etc.,” explains that so 
long as the civil laws are not in conflict 
with the 227 rules to be observed by monks 
they must be obeyed. 

In the Pali text of the Pacittiya we haves 
the passage which begins “wigaraht buddho 
bhagava kathamhinama tumhe mogha parisa 
vikale gamam pavicitva, etc. (page 206), 
(Pacittiya Palidaw, Kavimyetmhan Press). 

In this text the Lord Buddha admonishes 
certain of the monks for frequenting the 
villages after the hour of noon and indulging 
in talk which is unprofitable to a Bhikkhu, 
i. e, will not help him to attain Nirvana. 
The text says— | 

“What is this unprofitable talk :— 

Politics and official matters, dacoities, the 
doings of ministers and officials, warriors, 
dangers, wars, feed, drink, clothing, dwel- 
ling, scents and flowers, relatives, etc., etc. 

Any discourse on these subjects is un- 
profitable to rahans or pongyis. 

There are three baskets of the Law ‘as 
preached by the Lord Buddha, viz., Abhi- 
dhamma, Vinaya and Suttas. 

The Abhidhamma is the Dhamma taught 
to those who are more spiritually evolved. 
The vinaya or the Sama Dharma adopted 
for monks: and the Suttas contain the Sama 
Dharma explained popularly for those who 
are less spiritually evolved. 


The preceding passage of the Pacittiya 
finds its parallel in the Samanna-phale 
Sutta of the Digha Nikaya. There is an 
excellent translation of this Sutta by the 
late Professor Rhys Davids (Volume IJ, 
Sacred Books of the Buddhists) Dialogues of 
the Buddha). The meaning of the Sutta is 
“the fruits of the life ofa recluse.” This 
Sutta has a bearing on the vinaya and its 
ethical precepts. 


According to Burman Buddhist ideas he 
- who dons the yellow robe has one of two 
duties to perform :— 

(1) to practise austerities and meditation 
in order to work out his own salvation ; 
or 
(2) to learn the sacred scriptures and to 
impart the knowledge to others. 

Those who follow the first are known as’ 
Patibatti Sangha and those who adopt the 
second as Pariyatti Sangha. i 

When a pongyi belongs neither to the 
Pariyatti nor to the Patibatti, he is no 
longer entitled to live on the offerings of 
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the laity, nor to receive respect from them. 
He has no raison d'etre. 

We have touched on this point as the 
majority of those concerned in the riot were 
according to the evidence, members of the 
order. In attempting to oppose the orders 
of the executive they are not only breaking 
their own personal law but are setting an 
example to the laity which is egreatly to be 
lamented. As for the laymen we have 
shown from the pronouncement of the 
Thathanabaing in Council in 1226 B. E. 
that those who support pongyis who do 
not live in accordance with the vinaya are 
but watering a poison tree which will] 
prove fatal to themselves, 

In view of what we have stated, we are 
unable to accept Mr. Lambert’s prayer for 
any reduction of sentence. In the circum- 
stances we are of opinion that the sentences: 
passed by the lower Court are not unduly 
“The appeals of (1) Maung Tok, (2 : 

e appeals o aung To “Mau 
Saw Maung, (3) U Thuseikta (4) Macaw TEN 
(5) U Zagaya, (7) C. P. Khin Maung, (9} 
Maung San Nyun and (11) Tun Aung Gyaw 
are dismissed and the convictions and sen- 
tences passed upon them are confirmed. 


t 


Z. K. Appeals dismissed. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 248 or 1925, 
June 11, 1925. 

Present:— Justice Sir John Bucknill, Kr. 
RAMSAKAL RAI AND orners— 
PETITIONERS 
versus 


EMPEROR—Opposits Parry. 

Crimina? Procedure Code, (Act V of 1898), s. 257— 
Procedure—Defence witness, summoning of—Refusal 
of Magistrate to summon witness as unnecessary, legal- 
ity of-—~Prejudice to accused. 

Ordinarily once a Magistrate has given orders that 
a certain witness should be called he should take 
such steps as may be necessary or possible to enforce 
the attendance of the witness. It cannot, however, be 
laid down that in no case is it possible for the Magis- 
trate, if he comes to the conclusion that the attendance 
of the witness is not really necessary, to dispense with 
his attendance. [p. 925, cols. 1 & 2.] 

A prosecution witness was cross-examined at length 
before and after charge. Subsequently the accused 
made an application that the witmess may be summon- 
ed and examined as a defence witness. The Magistrate 
acceded to this request and granted two adjournments 
for the purpose of summoning the witness, who,-how- 
ever, could not attend and eventually the Magistrate 
dispensed with the attendance of the witness on the 


92 | 
.ground that as he had been cross-examined at length 
pie examination as defence witness was not neces- 


ia, that in the absence of any prejudice to the 
accused as the result of the refusal of the Magistrate 
to summon the witness, it could not be said that the 
Magistrate had acted entirely without jurisdiction. 
fp. 925 , col. 1.) 

Criminal revision from an order of the 
Sessions Judge, Shahabad, dated the 17th 
March 1925,° ‘attirming that of the Deputy 
Magistrate, ‘Arrah, dated the 16th February 
1925. 

Mr. 

. tioners. 

Mr. D. L. Nandkeolyar, for the Opposite 
Party. 


JUDGMENT.—This was an applica- 
tion in criminal revisional jurisdiction 
made by some persons who were convicted 
by the Deputy Magistrate of Arrah on the 
16th of February last of,offences punish- 
able under the provisions of ss. 143 and 
379 coupled with s. 34, Indian Penal Code. 
The applicants appear to have been sen- 
tenced each to pay a fine of Rs. 50 under 
the provisions of s. 379, Indian Penal Code 
and in default of payment thereof to under- 
go rigorous imprisonment for two months, 
no separate sentence was passed upon them 
jn connection with the provisions of s. 148, 
Indian Penal Code. 

The only ground which has been put 
forward upon which it is urged that this 
Court should interfere, is -because ‘it is 
suggested that there has been a wrongful 
exercise of jurisdiction by the Deputy Magis- 
trate in connection with the procedure. It 
jg unnecessary to go into the facts relating 
to the offences with which these men were 
charged further than tosay that the affair 
related to blocking up of a water-course. 
In the course of the, trial which proceeded 
in the usual manner acertain Sub-Inspector 
of Police was examined as a witness for 
the prosecution, he was cross-examined at 
considerable length by the defence. Now 

it would seem that the defence wished to 
call this Sub-Inspector either as a defence 
witness or for the purpose of what was in 
effect further cross-examination, and on the 
28th of January last it seems that the 
Magistrate at that time was ready to agree 
that this should be done. Ata later stage, 
however, namely, on the 9th of February 
he altered his view. The note in the order 
sheet of the 28th of January last sd far as 
it is here material, reads: “The defence 
prays that Sub- -Inspector of Sahar who had 


Devaki Prasad Sinha, for the Peti- 
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been summoned has not turned up to-day 
and his evidence is necessary. Summon him 
afresh", The Magistrate’s note on the !th 
of February last “reads: “The defence 
filed a petition that the Sub-Inspector is not: 
forthcoming to-day and that his examina- 
“tion is necessary asa defence witness. It 
appears that he was examined as a pro- 
secution witness (No. 5) and he was cross- 
examined at length by the defence side. I 
have already granted two adjournments 
for this, and I cannot wait any longer for 
time now”. 

Now it is suggested that this action taken 
by the Deputy Magistrate is illegal. The 
Deputy Magistrate in his explanation, 
which appears to be dated about the 28th 
of May last, says:— 

“The Sub-Inspector in question was ex- 
amined as a prosecution witness (No. 5) on 
3rd January 1925. 

“Charge was framed against the accused 
on [4th January 1925, “and the accused 
persons had ample opportunity of crogs- 
examining the Sub-Inspector, before charge 
and after the charge. 

“The Sub-Inspector was cross-examined, 


‘at great length by the defence side on lith 


January 1925 and then discharged. 

“Technically speaking, the Sub-Inepecicr 
-could not have been summoned as a defence 
witness, under such circumstances. 

“He could have only been summored 
under s. 257, Cr. P. C., for further cress- 
examination, on the discretion of the Court, 
if the Court was satisfied that it was neces- 
sary. But no such necessity appears to 
have been mentioned in the petitions of 
the accused dated 28th January 1925 (vide 
flag A) and 9th February 1925 (vide flag 
B). Even then, I had granted two adjourn- 
ments for this, But the Sub-Inspector was 
not available. So I did notthink it proper 
to drag on the case any more, thereby caus- 
ing delay in the administration of justice”. 

Now the defence applied tothe Sessions.’ 
Judge of Shahabad upon thispoint and the 
learned Sessions Judge dealt with the 
matter onthe 17th of March ‘last. Jt is 
perhaps useful to refer to what the learred 
Sessions Judge has said in his judgment. 
.It reads “On behalf of the petitioners it 
has been urged that once the Magistrate 
had directed that the Police Sub-Inspector 
should be recalled for cross-examination 
after the -accused had entered on their 
deferce; he was bound to insist on his 
appearance. The proposition so. stated is- 
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not without force. But in this case the 
petitioner had had an opportunity of cross- 
examining the Sub-Inspector before the 
framing of the charge and had _ cross-ex- 
amined him at some length after the charge 
had been framed. The attendance of the 
Sub-Inspector, therefore, was not to be com- 
pelled unless it was necessary for the pur- 
pose of justice. It appears that his non- 
attendance on the first date, 28th January 
1925, was due to the fact that he never 
received the summons till 3lst January 1925 
(the application for his attendance made 
by the accused was filed. so late as 28rd 


January 1925) and that it was due on the 


second date, 9th February 1925, to his 
inability to attend the Court owing to an 
accident. It is now said that the petitioners 


wished to question this officer for the pur- | 


pose of finding out whether he had observ- 


ed any sign of the placing of the karah in, , 


or of the removal of the karah from, the 
pyne, a question of importance which they 
had omitted when the officer was cross- 
examined. I have consulted the record 
.of the case, and am doubtful whether the 
Sub-Inspector could have afforded useful 
assistance to the Court on this | point. 
- There is no doubt but that the pyne was 
blocked and that of the materials used for 
this purpose, bamboos and paddy bundles 
formed a part; there is corroboration here 
of the prosecution story. I am not satisfied 
that this is a fit case for interference”. 

I entirely agree with what the learned 
Sessions Judge has written. The question 
of the saucepan appears to me to be one of 
„very slight importance. 
Judge has pointed out, the principal matter 
was the blocking up of the pyne with various 
materials and what assistance could serious- 
ly have been afforded to the defence by the 
Police Officer’s remarks upon a saucepan it 
is difficult to gather. Did I in the least 
think that the applicants had been in any 
way prejudiced by what has taken place 
I should have no hesitation in interfering, 
but as it has in no way been shown.or 
proved to me that there has been the least 
prejudice against the applicants I do not 
think that it is proper that I should inter- 
fere. It may be said as has been pointed 
-out by the learned Sessions Judgé, that as 
a general proposition it shoukl be consider- 
ed that once a Magistrate has given orders 
that a certain witness should be called he 
should take such steps as may be necessary 
and possible to enforce his attendance. I, 
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however, am not prepared to assent to the 


‘suggestion that in no case it is possible for 


the Magistrate, if he comes to the conclu- 
sion that the attendance of the witness is 
not really necessary, to dispense with that 
person's attendance. In this case the cir- 
@imstancess were such that I think he was 
not only competent to dispense with this 
Sub-Inspector’s further attendance but that 
he was right in so doing. 

The application, therefore, will be dis- 
missed, 


Z. K. Application dismissed. 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. ; 
CRIMINAL APPLICATION No. 108 or 1925, 
September 8, 1925. 
Present :—Mr. Simpson, A. J. C. 
Babu ALI BAHADUR— APPLICANT 
versus me 


EMPEROR—Opposite Parry, 

Criminal Procedure Code (Act V of 1898), s. 1L6— 
Attachment of property, withdrawal of—Delivery of 
possession—Discretion of Court. 

Where property attached under: s. 146, Or. P. C. 
is released by the Magistrate on being satisfied that 
there is no longer any likelihood ofa breach of the 
peace, it is open to the Magistrate to make over pose 
session of the property to any party he thinks fit. He 
is not bound simply to direct the Receiver to abandon 
the property, leaving the parties to scramble for the 
estate. There may, however, becases in which it 
might be sufficient for him to make an order with- 
drawing the attachment, and leave some party to take 
possession. 

Application against an order of the 


Sessions Judge, Fyzabad, dated the 20th 


‘April 1925, rejecting an application for 


revision against an order of the District 
Magistrate, Sultanpur, dated the 26th March 
1925. ° 7 

Messrs. Niamatullah, Naimullah and M. 
H. Kidwai, for the Applicant. 

Mr. H. K. Ghosh (with him Mr. A. P. Sen), 
for the Opposite Party. : 

ORDER.—This is an application in 
revision. The order complained of is one 
by the learned Sessions Judge of Fyzabad 
rejecting an application for revision against 
an order of the learned District Magistrate 
of Sultanpur. It is this last order which 
is really attacked. Oertain property had 
been attacked unders. 146 of the Cr. P. C. 
The District Magistrate, acting under the 
proviso, has released it because he was 
satisfied that there is nq longer any likeli- 
hood of a breach of the peace, It ig 
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argued before me that there is a likelihood 
of a breach of the peace, but that is a 
question of fact which this Court will 
not go into. It isthe Magistrate that has 
to be satisfied, not the Judicial Commis- 
sioner. It is further argued that even if 
the Magistrate is entitled to withdraw 
the attachment, his order is wrong because 
he has mad@over the possession in certain 
fractional shares to two parties. This is 
-anovel point, which so far as I know has 
not yet been before any High Court. The 
applicant’s contention would amount to 
this, that the Magistrate, being in posses- 
sion of the subject of dispute, which is in 


most cases a landed estate, is bound simply. 


to direct his Receiver to abandon the pro- 
perty without making over the possession 


or the books of account to any body and’ 


leave the parties to scramble for the estate. 


I do not believe that this was the inten- . 


tion of the Legislature. I think itis open 
to the Magistrate under the proviso to 
make over possession of the property to 
any person that he thinks fit. He must, 
of course, exercise a judicial discretion in 
deciding to whom® the possession is to be 
given, but a judicial discretion has been 
exercised in thiscase. I do not say that 
he is bound tomake over the possession 
to anybody. There may be cases in which 
it is sufficient for him to make an order 
withdrawing the attachment and leave some 


party to take possession, but Ido hold that - 


it is also open to him to make over posses- 
sion to any one according to his discretion. 
‘The application raises no other points. ‘It 
is dismissed. 


N. H. Application dismissed. 





ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 315 or 1925. 
July 10, 1925. 

Present:—Mr. Justice Sulaiman. 


SULTAN MUHAMMAD KHAN 
AND OTHERS—-ACCUSED—APPLICANTS* 
versus 


EMPEROR—Oppositre Parry. 
. Criminal Procedure Code (Act V of 1898), ss. 258, 
849 (1) (a)—JSoint trial of several accused—Accused, 
some, held quilty—Reference to Sub-Divisional Magis- 

“trate with regard io all accused, legality of. | 
Under sub-s. (1) (a) of s. 349 of the, Cr. P. C. only 
the case of those accused who are in the opinion of 
jthe Magistrate guilty should be forwarded to the 
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District or Sub-Divisional Magistrate. Those accused 
in the case who in the opinion of the Magistrate are 
not guilty of the offence charged Should be acquitted 
and an order referring their case to the Sub-Divisional 
Magistrate along with the case of those accused who 
are guilty is illegal and in contravention of the sub- 
section. -[p. 926, col. 2.] 
* Criminal revision from an order of the 
Additional Sessions Judge, Aligarh, dated 
the 11th May 1925. | f 

Mr. Saila Nath Mukerji, for the Appli- 
cants. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—This is a revision from 
an order of the Additional, Sessions Judge 
directing a re-trial. The application is 
made on behalf of Mahbub Hasan Khan 
and eight other accused persons. A com- 
plaint unders. 147 read with s. 395 of the 
Indian Penal Code was made by Abdul 
Aziz Khan against these accused in the 
Court of the Tahsildar of Kasganj, a Magis- . 
trate of second class powers. The evi- 
dence of the parties was produced before 
the Magistrate. In his order, dated the 
29th of April 1925, the Trying Magistrate 
came to the following conclusion “In my 
opinion only Mahbub Hasan Khan is guilty 
and he voluntarily caused grievous hurt 
to Ibrahim Ali Khan and caused somewhat 
serious hurt to Abdul Aziz Khan and de- 
serves more punishment than I have power 
to inflict.” Under s. 258 (1) the Magistrate 
ought to have recorded an order of acquit- 
tal of all thé accused persons except 
Mahbub Hasan Khan. He, however, made 
the following order “I submit the record 
under s.:349 of the Or. P. ©. to the 
Sub-Divisiona] Magistrate and direct the 
accused to present themselves in that 
Court on the 2nd May.” It is obvious 
that this order was illegal and in con- 
travention of s. 349 (1) (a) so far as 
the accused other than Mahbub Hasan 
Khan were concerned.. Under ‘that sub- 
section only the case of those accused who 
were in the opinion of the Magistrate guilty 
could have been forwarded to the Sub- 
Divisional Magistrate. The Magistrate, 
however, did not record any formal order 
of acquittal of the other accused and sent 
all of them to the Sub-Divisional Magis- 
trate. ° . : 

When the case went to the Sub-Divisional 
Magistrate he affer a perusal of the evi- 
dence came toa slightly different conclu- 
sion. In his opinion all the accused were 
guilty. He accordingly convicted-all of them, 
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On appeal to the learned Additional Ses- 
sions Junge, the learned Judge has held 
that inasmuch as the Tahsildar was not 
authorised to send the case of any of the 
appellants except Mahbub Hasan Khan to 
the Sub-Divisional Magistrate the latter 
has acted with illegality and without juris- 
diction in convicting them. - As, however, 
he thought that the opinion of a more 


experienced officer like the Sub-Divisional - 


Magistrate carried more weight he has 
ordered a trial de novo of all the accused. 


So far as the case of Mahbub Hasan 
Khan is concerned the Trying Magistrate 
being. df opinion that he was guilty had 
jurisdiction to refer it to the Sub-Divisional 
Magistrate and the latter acted legally in 
convicting him and passing a sentence on 


him. Mahbub Hasan Khan’s appeal should, 


therefore, have been heard and disposed of 
on themerits. There seems to be no ground 
for ordering his re-trial. If, however, the 
learned Additional Sessions Judge on an 
examination of the record comes to the 
conclusion that there have been some 
irregularities which have. prejudiced Mah- 
bub Hasan Khan, he would be entitled to 


order. his re-trial, otherwise his appeal. 


should be disposed of. 


As regards the other accused persons , 
am of opinion that their further prosecution 
should be stopped. The learned Tahsildar, 
although perhaps less experienced than the 
Sub-Divisional Magistrate, had an opportun- 
ity of seeing the witnesses and marking their 
demeanour. Having heard them and seen 
them he recorded his opinion that the case 
against these other accused had not been 
established. On that expression of opinion 
these accused were certainly entitled to an 
order of acquittal which, however, the learn- 
ed Tahsildar omitted to pass. The mere 
fact that a Sub-Divisional Magistrate on a 
perusal of the evidence on paper has come 
to a different conclusion seems no good 
. ground for ordering a re-trial. The accused 
“have already been put to considerable ex- 
penses and worry, and they have in their 
favour the opinion of the Tahsildar who 
heard all the evidence for the prosecution 
that could be brought against them and 
which would now be produced dé novo. 
Under the circumstances I think the proper 
order is to quash the order qf re-trial passed 
by the Additional Sessions Judge and to 
direct that the appeal of Mahbub Hasan 
Khan be restored to its original number 
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and disposed of according to law. The - 
proceedings against the other accused. 
persons are quashed and they are discharg- 
ed. 


Z. K. Proceedings quashed. 





. 
LAHORE HIGH COURT. 
CRIMINAL APPRAL No. 170 or 1925. 
March 26, 1925. 
Present:—Justice Sir Henry Scott- 
Smith, Kr, 

HAQ DAD AND oTHERS—APPELLANTS 
VETSUS 
EMPEROR—-RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 99, 825—Public 
servant acting without jurisdiction—-Right of private 
defence—Assault on public servant—Grievous hurt. 

Section 99 of the Penal Code has no application to a 
case where the initial proceeding and the power under 
which a public servant purports to act are altogether 
without jurisdiction and entirely ulira vires, [p. 928 
col. 1.7 

A Police Officer noticing one H. going about at 
night time armed with a long handled hatchet asked 
him to hand over the hatchet, but H. refused to give it 
up whereupon the Police Officer laid his hands on the 
hatchet in order to snatch it from H. The latter 
resented this and shouted out, on which certain per- 
sons came upto his assistance and assaulted the 
Police Officer causing grievous hurt to him, H. and 
his companions were tried and convicted of an offence 
under s. 325 of the Penal Code : . 

Held, (1) that the act of the Police Officer in trying 
to snatch away the hatchet from H. was wholly with- 
out jurisdiction and that, therefore, s. 99 of the Penal 
Oode was not applicable to the case; [p. 928, col. 2.] 

(2) that, however, the accused had no right to assault 
the Police Officer as they knew that he was not trying 
to commit atheft of the hatchet nor had they any 
reason to fear that the Police Officer would cause hurt 
to H. and that, therefore, they had been rightly con- 
victed. [ibid.] 

Criminal appeal from an order of the 
Sessions Judge Mianwali, dated the 12th 
January 1925. x 

-Mr. kam Lal, for the Appellants. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT .—This is an appeal from 
the order of the Sessions Judge, Mianwali, 
convicting. Haq Dad under s. 325, Indian 
Penal Code and Sohan and Ali Khan under 
s: 323, Indian Penal Code, and sentencing 
the first named to three years’ rigorous 
imprisonment and the latter to one year's 
rigorous imprisonment each. The hurts 
were said to have been caused in the course 
of a fight with Fazal Shah, Sub-Inspector, 
in the following circumstances :— 

Fazal Shah was in charge of the Punitive 
Police Post in the appellants’ village and 
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“was sitting on the thara outside his house 
talking to Allah Dad Khan and Budha 
Khan, pathans, when Haq Dad, appellant, 
passed along the-lane in front of the Sub- 
‘Inspector's house, he was carrying a long- 
handled kulhari in his hand. The Sub- 
Inspector thought that Haq Dad was perhaps 
on his way to attack. one Mamrez with 
whom he hel enmity and called to him that 
he should not go about at night time armed 
with such a kulhari and asked him to hand 
over the kulhari to him. Haq Dad replied 
that the Sub-Inspector had no authority to 
take the kulhari from him.and refused to 
give itup. Upon this the Sub-Inspector 
went up to Haq Dad and laid his hands on 
the kulhari in order tosnatch it from him. 
Haq Dad resented this and shouted out to 
his Pathan associates who came up to his 
assistance and are said to have assaulted the 
Sub-Inspector. Out of six persons chal- 
laned by the Police the three appellants 
only were convicted, the Sessions Judge 
holding that each of them struck the Sub- 
Inspector one blow. The chalan was under 
s, 333 of the Indian Penal Code, but the 
learned Sessions? Judge held that at the 
time of the occurrence the Sub-Inspector 
was not acting in the discharge of his duty 
as a public servant because he had no right 
to snatch away the kulhari from the hands 
of Haq Dad, it not being an arm the pos- 
session of which without a license was 
forbidden by law. Atthe same time’ the 
Sessions Judge held that under s. 99 of the 
Indian Penal Code the appellants had no 
right of private defence against the act of 
the Sub-Inspector when trying to snatch 
away the kulhari, as such act did not 
cause the apprehension of death or grievous 
| hurt, the act being done by a public servant 


acting in good faith under colour of his 


office though that act might not be strictly 
justifiable by law. Mr. Rattan Lalin his 
Law of Crimes, 9th Edition, in his notes 
under s. 99 at page 185 states as follows :— 

“This section has no application to a case 
where the initial proceeding, and the power 
under which any public servant purports 
to acs are altogether without jurisdiction 
and entirely ultra vires. But the protec- 
tion afforded under it to public servants is 
not lost to them by reason of any mistake 
on their’ part in the exercise of their 
proper functions. The section thus applies 
to cases where there is an excess of juris- 
diction as distinet from a complete absence 
pf jurisdiction, to cases where tho official 
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has done wrongly what he might have done 
rightly, but not to cases «where the ach 
could not possibly have been done rightly.” 
These remarks of the author are supported 
by authority, one of which is Queen- 


„Empress v. Jogendra Nath Mukerjee (1). 


Now, there can be no doubt that the act of 
the Sub-Inspector in trying to snatch away 
an axe from Haq Dad was wholly without 
jurisdiction, and, therefore, in my opinion, 
s. 99 is not applicable. At the same time I 
do not see how-the appellants had any 
right to make an assault upon the Sub- 
Inspector. They knew perfectly well that 
he was not trying to commit a theft of 
the kulhart, and, therefore, they had no 
right to attack him in order to protect 
Haq Dad’s property from being taken away 
by him. Nor had they any reason to fear 
that the Sub-Inspector would cause hurt to 
Haq Dad. 

As regards the merits, I see no reason to 
differ from the learned Sessions Judge in 
his finding that the three appellants did 
each of them give one blow to the Sub- 
Inspector. The point that really requires 
consideration in the case is whether the 
sentences awarded are suitable. There can 
be no doubt that the appellants acted with 
undue violence, and that they had no justi- 
fication for assaulting the Sub-Inspector. 
At the same time it must not be forgotten 
that the latter wasin the wrong in doing 
an act or trying to do an act which was 
unlawful. .The hurt caused to the Sub- 
Inspector by Hag Dad was technically 
grievous hurt. Under the circumstances I 
think that the sentences awarded are 
unduly severe. I accept the appeal and 
reduce the sentences as follows:—In the 
case of Haq Dad to nine months’ rigorous 
imprisonment, and in the cases of Sohan 
and Ali Khan to four months’ rigorous 
imprisonment each. 

Z. K. Appeal accepted in part. 


D 0. 329; 10. W. N. 154; 12 Ind, Dee. (8) 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decrees Nos. 635 
AND 636 oF 1923. 

July 27, 1925. 

Present: —Mr. Justice Das and 
Mr. Justice Adami. 
RAMDHANI SINGH AND oTHERS— ° 

PrLaintirrs—APPELLANTS 
VETSUS 
Musammat KEWAL MANI BIBI 

AND OTHERS-—DEFENDANTS— RESPONDENTS, 

Pleadings—Second appeal—Alternative case—Hvi- 
dence Act (I of 1872), s. 92—Intention of parties, 
evidence as to, cannot be given—Non-existence of 
agreement can be proved—Bengal Tenancy Act (VIII 
of 18853, s. 29, application of. 

If the defendant in a case pleads that a certain plot 
of land does not exist at all and that its inclusion in 
a patta and kabuliyat was afraudon the registration 
law, and the Trial Court finds accordingly, but the 
lower Court of Appeal finds the plot in question as 
“real existing property and not fictitious or non- 
existent”, the defendant cannot be allowed to contend 
in second appeal that even ifthe plot did exist there 
was no intention onthe part of the parties to the 
instrument to deal with that plot. [p. 930, col. 2.] 

Evidence to vary the terms of an agreement in 
writing is not admissible, but evidence to show that 
there is no agreement at allis admissible. [p. 930, 
col, 2; p. 931, col. L] 

Pym v. Campbell, (1856) 6 El. & Bl. 370; 25 L. J. Q. 
B. 277; 2 Jur. (x. s.) 641; 4 W. R. 528; 119 E. R. 903; 
106 R. R. 632 and Guddalur Ruthna v. Kunnattur 
Arumuga, T M. H. O. R. 189, relied upon. 

Under s. 92 of the Evidence Act, as between the 
parties to an instrument, oral evidence of intention 
is not admissible for the purpose, either of construing 
deeds or of proving the intention of. the parties. [p. 
931, col. 1.] 

Balkishen Das v. Legge, 27 I. A. 58; 22 A. 149; 4 ©. 
W., N. 153; 2 Bom. L, R. 523; 7 Sar. P. O. J. 601; 9 Ind. 
Dec. (N. s.) 1130 (P. O.), relied upon. ° 

Section 92 merely prescribes a rule of evidence; it 
does not fetter the Court’s power to arrive at the 
true meaning and effect, of a transaction in the light 
of all the surrounding circumstances. [ibid.] 

Balkishen Das v. Legge, 27 I. A. 58; 22 A. 149; 4 C. 
W. N. 153; 2 Bom. L. R. 523; 7 Sar. P. O. J. 601; 9 
Ind. Dec. (x. s.) 1130 (P. O.), relied upon. 

Before invoking the aid of s, 29, Bengal Tenancy 
Act, the tenant must prove that he is an occupancy 
este in regard to the rent claimed lands. [p. 931, 
col. 2. 


Appeal from a decision of the Additional 
District Judge, Patna, dated the 16th April 
1923, reversing that of the Munsif, Bardh, 
dated the 6th March 1922. 


Messrs. P. C. Manuk and S. Dayal, for 
the Appellants. : 

Messrs. Hasan Imam, Brijkishore Prasad 
and S. M. Mullick, for the Respondents. 


JUDGMENT. i 
Das, J.—0On the facts found by the 
. learned Additional District Judge he was 
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right in passing the decrees which he did 
pass. Two questions have been argued 
before us by Mr. Manuk on behalf of the 
defendants-appellants ; first, that the in- 
clusion of 1 cottah of land in Patna City 
wasa fraud on the registration law and 
that the registration obtained by its means 
was invalid; and, secondly, that the en- 
hancement of rent in the leasgs which were 
also the basis of the suits constituted an 
infringement of s. 29 of the Bengal Tenancy 
Act and cannot be supported by a Court of 
Law. < 

I will firsb consider the point in regard 
to the registration. The written statement 
raises the following case: “ In order only 
to get the registration. made at Jhauganj, 
an imaginary plot of land in Mohalla Diwan 
in the City of Patna, was included in the 
patta and kabuliyat. These defendants did 
not take in settlement the land in Mohalla 
Diwan in the City of Patna, nor was any 
contract made with regard tothe settlement 
thereof nor did the defendants ever get 
possession of the same. Hence the afore- 
said kabuliyat is illegal, void and inopera- 
tive, and the same canaot be binding on 
the defendants. The plaintiff's suit on the 
basis of patta and kabuliyat like this, is 
not tenable and is fit to be dismissed at 
once.” The Court of first instance found 
that the plot of land in Mohalla Diwan in 
the City of Patna did not exist and in this 
view he came to the conclusion that the 
inclusion of this property was a fraud on 
the registration iaw. The lower Appellate 
Court has reversed the finding of fact of 
the Court of first instance on this point. 
The learned Judge says as follows:—“I 
have examined the evidence on the point 
and the case-law relating to the matter 
and am disposed to differ from the find- 
ing of the learned Minsif and to hold that 
the kabuliyats were valid, and were not 
fraudulent documents, and had been entered 
into with the knowledge and consent of 
both the parties and that the properties 
were real existing properties and not ficti- 
tious or non-existent. This appears to be 
clear from the depositions of the three 
confenting defendants themselves’ given 
before the Court below. The finding that 
the plot of land in Mohalla Diwanis “existe 
ing property and not fictitious or non- 
existent” is a finding of fact which is 
binding on us in second appeal. 

This is not disputed by Mr. Manuk; 
but he contends that tHe learned Judge 
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“should have considered the other point 
-raised by him, namely, whether there was 
any intention on the part of the parties,to 
deal with the plot of land in Mohalia 
Diwan. Now in my, opinion, the question 
was not raised in this form in the written 
statement. The whole point made in the 
written statement is that “an imaginary 
plot of land gin Mohalla Diwan in the City 
of Patna was included inthe patta and 
‘kabuliyat.” There is no suggestion that 
‘the parties did not intend to deal with 
this property on the assumption that it 
did exist. Mr. Manuk relies on the judg- 
ment of the Court of first instance and 
contends that that Court expressly found 
that the parties did not intend to. deal 
with this property; but I can find no 
‘support for this argument in the judgment 
of the learned Munsif. He no doubt refers 
to the contention on the part of the defend- 
ants that they never got possession of the 
Diwan Mohalla properties and that it was 
never intended that they should get pos- 
-session of them and that these properties 
were included only to facilitate registra- 
tion at Jhauganj. eBut the finding of the 
‘learned Munsif is that “these areas are 
only fictitious.” That this was the only 
finding willappear from the cases to which 
he refers and discusses. In dealing with 
these cases which were obviously cited on 
behalf of the plaintiffs, he says as fol- 
lows:—‘ In the first of these cases it tran- 
spired later that the executants’ interest 
+ shad become extinguished in the property 

‘mortgaged and.without knowledge of this 
the parties entered into a bona fide mort- 
gage of same. In the second case the exist- 
ence of the property mortgaged was not 
‘denied. In the third it was actually found 
the mortgagor intended this small.property 
should also bea security for the mortgage 
debt. Thus in none the question arose of 
the non-existence of the property” and he 
concludes as follows:—“ In the present case 
it is plainly alleged in the written state- 
ment the property in Diwan Mohalla was 
a fictitious one. The kabuliyats in the re- 
citals in them make no mention of them 
and hénee it was incumbent-on plainttff to 
adduce some evidence of existence of those 
properties. In absence of such evidence 
the case is covered by the case of Harendra 
Lal Roy Chowdhuri v. Hari Dasi Debi (1) 

(1) 23 Ind. Cas. 637; 190. L. J. 484; 27 M_L. J. 80; 
(1914) M. W. N. 462; 16 M. L. T. 6; 18 C. W.N. 817: 
16 Bom. L. R, 400; 12 4, L. J. 774; 1L, W. 1050; 41 0. 
972; 411, A, 110 (P, 0), . 
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and the registration of Jhauganj is in- 
valid and plaintiff cannot take advantage 
of these kabuliyats.” 

It will appear from the judgment of the 
learned Munsif that the only question 
which he intended to try and did try was 
‘whether the properties alleged to be ficti- 
tious by the defendants did exist. He 
found that they did not exist and he held 
that the inclusion of those properties was 
a fraud on the registration law: 

That being so how are we entitled now 
in second appeal to go into the question 
of the intention of the parties? It has 
been contended on behalf of the respond- 
ents that having regard to s. 92 of the 
Evidence Act the Court is not entitled to 
go into the question of intention. I am 
unable to agree with this contention. The 
authorities establish that though evidence 
to vary the terms of an agreement in writ- 
ing isnot admissible, yet evidence to show 
that there is not an agreement at all is 
admissible. In Pym v. Campbell (2), Erle, 
J., said as follows: “The point made is 
that this is a written agreement, absolute 
on the face of it, and that evidence was - 
admitted to show it was conditional ; and 
if that had been so, it would have been 
wrong. But I am of opinion that the evid- 
ence showed that in fact there was never 
any agreement atall. The production of 
a paper purporting to be an agreement 
by a party, with his signature attached, 
affords a strong presumption that it is his 
written agreement; and, if infact he did 
sign the paper animo contrahendi, the 
terms contained in it are conclusive and 
cannot be varied by parol evidence; but 
in the present case the defence begins 
one step earlier: the parties met and ex- 
pressly stated to each othe: that though 
for convenience they would then sign the 
memorandum of the terms, yet they were | 
not to sign it as an agreement until A was 
consulted: I grant the risk that such a 
defence may be set up without ground ; 
and I agree that a Jury should, therefore, 
always look on such a defence with suspi- 
cion; but, if it be proved that in fact the 
paper was signed with the express inten- 
tion thatit should not be an agreement 
the other party cannot fix it as an 
agreement upon those so signing. The 
distinction in pojnt of law is that evidence 
to vary the terms of an agreement in writ- 


(2) (1856) 6 El. & BL 370; 25 L. J. Q. B. 277; 2 Jur. 
(x. 8.) 641; 4 W, R.828; 119 B. R. 203; 106 R. K. 632, 
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ing is not admissible, but evidence to 
show that there,is not an agreement at all 
is admissible.” And Lord Campbell said: 
“Tagree. No addition to, or variation from, 
the terms of a written contract can be 
made by parol: butin this case the de- 


fence was that there never was any agree-° 


ment entered into.” ` This case was followed 
in Guddalir Ruthna v. Kunnatiur Aru- 
muga (3). The last mentioned case was 
decided without réference to the Indian 
Evidence Act and probably before the 
Evidence Act came into operation. But 
the principle of that case was affirmed by 
the Judicial Committee in a judgment deli- 
vered by it on the 5th of December 1924. 
So far asI know that case has not been 


reported ; but the judgment has been pro-' 


nounced in Privy Council Appeals Nos. 21, 
31 and 32 of 1923 [Baijnath Singh v. Vally 
Mahomed Hajee Abba (4)]. In delivering 
the judgment of the Board Sir Lawrence 
Jenkins said as follows:—“ It is true, as 
was laid down in Balkishen Das v. Legge 
(5) that under s. 92 of the Indian Evidence 
Act, as between the parties to an instru- 
ment, oral evidence of intention is not ad- 
missible for the purpose, either of constru- 
ing deeds orof proving the intention of 
the parties, But in the view their Lord- 
ships take of the circumstances of this 
case the section and the,ruling have no 
application to it.” The learned Judge 
then proceeded tosay as follows:—‘ The 
preamble to the Evidence Act recites that 
‘it is expedient to consolidate, define and 
amend the Law of Evidence’ and s. 92 
merely prescribes a rule of evidence; it 
does not fetter the Court’s power to arrive 
at the true meaning and effect of a trans- 
action in the light of all the surrounding 
circumstances.” I am of opinion, there- 
fore, that it was open to the Court to exa- 
mine the surrounding circumstances with 
a view to enable it to decide whether the 
parties intended to arrive at any agreement 


in regard tothe Diwan Mohalla property; - 


but in the view which I take of this case 
the question is a ‘question of fact and 
should have been raised by the defendants 
specifically. It should certainly have been 


a 7M. H. O. R. 189. : 

4) 86 Ind Cas. 332; 48M.L. J. $39; 2 ‘0. W. N. 
279; 27 Bom. L. R. 787; 3 R. 106; 3 Rat, L. R. 297; 
L.R. 6 A. (P. C) 57; (1995) A L R (B,C) 75 


Œ. 0). 
(5) 27 I. A. 58; 22 A. 149; 4 C. W. N. 153; 2 Bom. L. 
$ OF T Bar. P, O. J. 601; 9 Ind. Dec, (N. s.) 1180 
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raised by them in the Courts below.. The 
judgment of the learned Munsif is silent 
on this point andso is the judgment of 
the lower Appellate Court. I must, there- 
fore, hold that the only question which was 
raised by the defendants in the Courts 
below and the only question discussed by 
the Courts below is whether these pro- 
perties were fictitious properties or not. 
That being so, it is not.open to us to enter 
into the question whether the parties in- 
tended to enter into an agreement with 
regard to these lands. 

The next question relates to the applic- 
ability of s. 29 of the Bengal Tenancy Act. 
Now inorder to understand the point it 
ought to be pointed out that the registered 
kabuliyats were.executed in 1322. By these 
kabuliyats the defendants took leases of the 
lands comprised in the kabuliyats from 
1323 to 1329 ata rent of Rs.5 per bigha. 
It appears, however, that the defendants 
were actually in possession of the properties 
comprised in the leases ever since 1301 
and that they were paying a rent of Rs. 3 
per bigha. It is, therefore, contended on 
behalf of the defendant? that there was 
an enhancement of rent by the fresh 
arrangement of 1322 and that the rent was 
enhanced so as to exceed by more than 2 
annas in the rupee, the rent previously 
payable by the raiyat. 

Section 29, it will be noticed, only ap- 
plies to the case of an occupancy raiyat 
and before invoking the aid of s. 29, the 
tenant must prove that he is an occupancy 
raiyat in regard to the rent‘claimed lands. 
Now these lands are admittedly diara lands 
and s. 180 provides that a raiyat who 
holds land of the kind known as char or 
diara shall not acquirea right of occu- 
pancy until he has held the land in ques- 
tion for 12 continuous years; and the sec- 
tion further provides that until he ac- 
quires aright of occupancy in the land, 
he shall beable to pay such rent for his 
holding asmay be agreed on between him 
and his landlord. x 

On the admitted facts, therefore, there 
is no, room for the application of s. 29 of 
the Bengal Tenancy Act unless the defend- 
ants establish that they had held the 
lands in question for twelve continuous- 
years. The learned Judge in the Court 
below accepted the contention of the plaint- 
iffs that the. defendants have not “ been 
successful in proving continuous posses- 
sion.” Mr, Manuk in this Court contends 


' 932 
that the learned Judge should have con- 
sidered the evidence with a view to find 
out whether the defendants have been in 
continuous possession of any portion of 
the land comprised in the lease. He says 
that it may be that he has not been in 
continuous possession for 12 years of 
the entire block of land comprised i in his 
lease; but We contends that itis possible 
that he may have been in possession “for 
12 continuous years of some portion of 
the land and that inasmuch as ‘the 


learned Additional District Judge has not- 


dealt with this point we should remand 
the case to him to enable him to decide 
the point. The onus of establishing an: 
exception under s. 180 of the Bengal 
Tenancy Act was upon the defendants 
and it was for them to make a specific 
point in regard tothe applicability of s. 
29 in the written statement ;- but- they 
have not made such a case in the written 
statement. No doubt the Courts examined 
the contentions in regard to the applic: 
ability of s. 29; buta new pointis made 
before us, namely that ‘although the’ de- 
fendants may have failed to prove that 
they were in possession for 12- conti-- 
nuous years of the entire block ‘of land, 
they may succeed in proving that they 
were in ' possession for: 12 continuous 
years of some portion of the land. I find” 
that the learned Munsif in thecourse of 
his judgment says “The defendants 
themselves could not give verbally - what” 
area they were in possession of in which 
year": It is extremely unlikely that are-" 
mand would be productive’ of any good 
for the defendants have no evidence on 
the point and the papers of the landlords’ 
could not possibly identify the lands which ` 
have been in the passession of thé defend- 
ants, the lands being subject to innunda- 
tion and there being no Record of Rights. 
in regard to them, Having regard to all 
these facts and especially having regard 
to the fact that the defendants have not 
made out a case-under s. 29, I must de- 
cline to- remand the cases fo the lower 
Appellate Court to enable it to decide the 
point contended before us. 

I must dismiss these appeals with costs, 

Arami J.—I agree. ` 

8. D Appeals dismissed. 
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SIND JUDICIAL COMMIS- 
“SIONER’S COURT. 
MISCELLANEOUS APPLICATION No. 202 oF 1924, 
March 17, 1924. 

Present:—Mr. Aston, A. J. C. 

e MULCHAND SOBHRAJ AND ANOTHER— 
APPLICANTS 

versus 
RADHAKISHIN PARUMAL AND OTHERS 


—OPPONENTS. 

Arbitration Act (IX of 1899), ss. 4, 19— Submission 
to arbitration—Signatures, necessity of=-Bias of 
arbitrator, effect of—Reference at option of one party, 
validity of—Validity of contract, plea of, effect of. 

Actual signatures of the parties toa submission to 
arbitration are’ immaterial provided that thè agree- 
mentis in writing and there is evidence that its 
terms are assented to by both the parties. [p. 933,. 
col. 2. 

Tee Lord & Co. v. Firm of Champsi Umersi, 49 
Ind. Gas. 135; 12 S. L. R. 55, Baker v. Yorkshire Fire 
Assurance Co., (1892) 1 Q. B. 144; 61L. J. Q. B. 838; 
66 L. T. 161 and Narsidas Nanji v. Dosa Kalian, 8 
Ind. Cas. 925; .4 S. L. R. 149, relied upon. 

“A submission is not invalid merely because an 
arbitrator or an umpire is to sitin judgment on his 
own acts, if parties with their eyes open chose to agree 
to a submission providing for a reference to such an 
arbitrator or umpire, unless, it be shown that the 
arbitrator or umpire has made up his mind so as 
ne to be open to change it upon argument. [p. 934, 
col. 2. : 

Jackson v. Barry Ry., (1893) 1 Ch, 238; 2 R. 207; 68 
L. T. 472, Forwood v. Watney, (1880) ) 49 L. J. 0. 
B.447 and Goverdhandas Vishindas Ratanchand v, 
Ramchand Manjimal, 47 Ind. Cas. 783; 12 5. L. R. 4l, 
relied upon. 

An agreement to refer a dispute to arbitration 
providing for a reférence at the option of one. of the 
parties is still an agreement within the meaning of 
s.'4of the Arbitration Act. [ibid.] 

Woodall v: Pearl Assurance Co., (1919) 1K. B. 593; 
88 L. J. K. B. 706; (1919) W. O. & Ins. Rep. 181; 120 
L. T. 556; 34 Com. Cas. 237; 83 J. P. 125; 63 S. J. 352, 
„relied upon. 


Where it is contended that a clause ina contract 
providing for the submission of disputes arising out 
of the contract to arbitration is not enforceable on 
account of the plea of the defendant that the contract 
is void and impossible of performance, the true test to ° 
apply is whether what is alleged by the defendant is 
something Which gives the go-by to the contract, that 
is to say, which arises and exists independently of the 
contract and avoids it by its own force, or whether 
what is alleged is some ground of defence arising 
upon the contract itself. In the former case alone ` 
thè submission would be unenforceable. [p. 935, col. 2.] 


Woodall v. Pearl Assurance Co., (1919) 1 K. B. 593;, 
88 L. J. K. B. 706; (1919) W. C. & Ins. Rep. 181; 120 
L. T. 556; 24 Corn. Cas. 237; 83 J. P. 125; 63 S. J. 352, 
Stebbing v. Liverpool and London and Globe Insur- 
ance Co., (1917) 2 K. B. 433; 86 L. J. K. B 1155; (1917) 
wW. C. & Ins. Rep. 241; 117 L. T. 247; 34 T. L. R. 395, 
and Jivraj Lakhamsi v. Tahkandas Mohandas, 58 Ind, 
Cas. 790; 14 S- L. R. Bl at p. 93, relied upon. 

. Juteidini v. National British & Irish Millers 
Insurance Co., (1915) A:.0. 499; 84 L. J. K. B. 640; 
(1915) W: 0. & Ins. Rep. 239; 12 L. T, 531; 595, J, 
205; 31 T, bi R. 132, distinguished, 


(90 L a. 1925) 


Application for stay of suit under s. 19 
of the Indian Arbitration Act, 

Mr. Dipchand Chandumal, for the Ap- 
plicants. 

Mr, Assudamal Rewachand, for the Oppo- 
nents. 

JUDGMENT.—This is an application 
filed by the applicants Mulchand Sobhraj 
and Ramchand Mulchand under s. 19 of the 
Indian Arbitration Act for the stay of suit 
No. 286 of 1924 filed by the opponent 
Radhakishin Parumal against the applicant 
on the ground that the suit is based on 
contracts for the sale of sugar which con- 
tained 'a clause that any dispute of what- 
ever character relating to or arising out 
of the contract was to be referred to the 
arbitration of members of the New Sugar 
Merchants Association Karachi that the 
applicants have all along been ready and 
willing to refer the disputes to arbitration 
and have taken no steps in the suit. 

Mr. Kimatrai opponents’ Pleader has 
urged six objections against the application. 
He denies the existence of any submission 
clause binding the opponent. He contends 
that even if a submission clause exists, 
since applicant has repudiated the contract 
as void and impossible and has urged 
frustration of commercial adventure, he 
cannot take advantage of the submission 
clause. He further contends that the dis- 
pute should not be referred to arbitrators, 
because the President of the Sugar Merch- 
ants Association who has to appoint an 
umpire is biased, because the arbitration 
clause is vague and indefinite inasmuch as 
it provides for arbitration by two members 
of the Sugar Merchants Association while 
themembers of the Sugar Merchants As- 
sociation are firms and not individuals, 
because the arbitration clause only gives 
one of the parties the option to refer the 
dispute to arbitration. He lastly contends 
that the application should be refused on 
the ground that the acts of the Sugar 
Merchants Association are in question and 
the members of the Association should not 
sit in judgment on their own acts. 

With regard to the first objection all 
that the opponent has sworn in his affidavit 
is that so far as he re-collects he has not 
signed any agreement to refer matters to 
arbitration. Against this Mulchand Sobhraj 
has produced the soudagiri® book showing 
the opponents’ signature; he has also pro- 
duced a printed form which he swears is 
the printed form referred to in the con- 
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tract. It is also indicated in the oppo- 
nents’ plaint itself that the contract in suit 
was based on a printed contract for the 
plaintiff stated that he ‘would rely on 
printed contracts in the possession of the 
defendants. I see no reason to doubt the 
statement in Mulchand’s affidavit that the 
printed contract which he paoduced was 
the printed form referred to in the con- 
tract between the parties. The tendency 
of English Courts is to regard actual signa- 
tures as immaterial provided that the 
agreement is in writing and there is evi- 
dence that its terms are assented to by 
both parties: See Lyon Lord & Co. v, Firm 
of Champsi Umersi (1): see also Baker 
v. Yorkshire Fire Assurance Co. (2) ap- 
proved in Hickman v. Kent or Romney 
Marsh Sheep Breeders’ Association (3) and 
followed in Narsidas Nanji v. Dosa Kalian 
(4). In support of the third objection the 
opponent has produced the plaint and de- 
fence evidence recorded with exhibits and 
judgment in Suit No. 4241 of the Small 
Causes Court Karachi and also the plaint 
and written statement ineSuit No. 286 of 
1924 which is sought to be stayed, 

According to the printed contract filed by 
Mulchand the contract was subject to the 
rules and regulations of the New Sugar 
Merchants Association at Karachi and such 
changes made and rules framed from time 
to time by the New Sugar Merchants As- 
sociation. 

Mr. Assudomal for the defendant in Suit 
No, 4241 of 1923 contended-that since the 
Karachi Sugar Merchants Association 
resolved that no contracts should bemade 
in the Bazar for July 1923 delivery and 
since the plaintifis are members of the 
Association and had signed their assent to 
the resolution the contract was void. In 
the cross-examination of lLunidaram 
Rochaldas he elicited the fact that there 
was a standing rule of the Association that 
no contract could be made while two vaidas 
were still unsettled, t. e, no contract for 
July delivery could be made in May that 
on the 3lst May the rate of the day is 
fixed by the Association and after that a 
resolution made whether the next vaida 


(1) 49 Ind Cas. 135; 12 S. L. R. 55. 
(2) (1892) 1 Q. B. IH; 61L. J.Q. B. 838; 66 L. T. 


È 
6 (1915) 1 Oh. 881; 84 L. J. Ch, 688; 113 L. T. 159; 
98. J. 478. 
? (4) 8 Ind. Oas. 925;4 S. L. R. 149, 
e 
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should be opened or not. On 31st May 
1923 it was resolved to forbid the July de- 
livery vaida. 

The opponent in para. 12 ofhis affidavit 
dated 27th September 1924 alleged that 
both the President and the Secretary pf 
the Sugar Merchants Association were sum- 
moned by thg defendants in Suit No. 4241 of 
1923 to give evidence in their behalf, Mr. 
Dipchand, however, for applicant has point- 
ed out that it wasnot Kishindas the Presi- 
dent who was summoned to give evidence 
but his partner Ghumanmal Tekchand and 
that it was not as alleged the Secretary of 
the Sugar Merchants Association who was 
summoned but the Vice President Jethalal 
.Kalianji. The allegations as -regards 
Kishindas the President, therefore, are not 
established. Mr. Dipchand further points 
out that in the case of Jackson v. Barry 
Ry. (5) in which a dispute arose between 
a Company and a contractor whether the 
interior of an embankment was to be made 
of stone or rocky mark, and the Engineer 
of the Company expressed the view that 
it should be of sone, and after the matter 
was referred to his arbitration, and on the 


day for which the first appointment had- 


been made, he again wrote repeating the 
same opinion, it was held by the Court 
of Appeal that considering the position of 
the Engineer whoas Engineer of the Com- 
pany must necessarily have already ` ex- 
pressed an opinion on the point in dispute 
his writing after the commencement of the 
arbitration a letter repeating the same 
opinion would not disqualify him from 
acting as arbitrator unless on the fair con- 
struction of the letter it appeared that 
he had made up his mind so as not to 
be open to change it upon argument. The 
facts in that caSe seem to me much 
stronger than in the present one for in 
that case it was the Engineer himself who 
was the arbitrator, in the present case it 
is merely the duty of the President of 
the Sugar Merchants Association to nomi~ 
nate an arbitrator. In that case the 
arbitrator himself had twice expressed in 
writihg views adverse to the contehtions 
of the contractor. In the present case all 
that the opponent can urge is that the 
President of the Sugar Merchants Associa- 
tion as such may be inclined to favour 
the enforcement of the resolutions of the 
Association even though one of the parties 


(5) (1892) 1 Ch. 238; 2 R. 207; 68 L. T, 472. 
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to the contract was not a member of the 
Association. I do not thirik the facts es- 
‘tablished show that the President will 
appoint an umpire who has made up his 
mind soas not to be opento change it 
supon argument, or that the umpire will 
most certainly tilt the scales against the 
opponent as in Goverdhandas Vishindas 
Ratanchand v. Ramchand Manjimal (6). 
Since the opponent chose with his eyes 
open to agree to refer disputes to the 
arbitration of members of the New Sugar 
Merchants Association and since the sub- 
mission clause formed part of the considera- 
tion forthe contract see Forwood v. Watney 
(7), it does not appear to me to be open to 
the opponent now to contend that members 
of the New Sugar Merchants Association 
should not sit in judgment in questions 
affecting the validity and applicability of 
their own resolutions. If that was his view 
he ought not to have agreedto the sub- 
mission clause for the contract which was 
subject to the rules and resolutions of 
the New Sugar Merchants Association ex- 
pressly provided that disputes should be 
referred to members of the Association. 

It is now urged by Mr. Kimatrai that 
firms are members of the New Sugar 
Merchants Association and not individuals 
but it seems to me clear that the intention 
of the parties to the submission clause was 
that disputes should be decided by per- 
sons who were partners in firms belonging 
to the New Sugar Merchants Association. 
There does not appear to me any force in 
this contention. NordoI think there is 
any forcein the contention that the agree- 
ment to refer merely provided for a re- 
ference at the option of one of the parties. 
The agreement was a written agreement 
to refer subject to a condition, 4.e., the exer- 
cise of ‘the option given to one of the 
parties. The fact that the agreement was 
subject to an option does not, in my opinion, 
prevent it from being an agreement within - 
the meaning of s. 4 of the Indian Arbitra- 
tion Act. In Woodall v. Pearl Assurance 
Co., (8), the Court of Appeal held that a 
Company which had the option of requir- 
ing a reference to arbitration could rely 
on the arbitration clause as a defence to 
an action. , This, no doubt, was a decision 


(6) 47 Ind. Gas. 783; 12 S. L. R. 41. 

(7) (1880) 49 L. J. Q. B. 447. 

(8) (1919) 1 K. B. 593 at p. 611; 88 L. J. K. B. 706; 
(1919) W. C. & Ins. Rep. 181; 120 L. T. 556; 24 Com. 
Cas. 237; 83 J. P. 125; 635. J, 352, 
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under the English Arbitration Act but 
the definitions’ of “submission” in s.4 of 
the Indian Act andins. 27 of the English 
Act are the same. 

With regard to the last objection urged 
by Mr. Kimatrai, viz., that since the appli- 
cant has repudiated the contract as void and 
impossible and has urged frustration of 
commercial adventure he cannot take 
advantage of the submission clause,’ the 
evidence shows that the applicant in para. 
1 of his written statement in Suit No. 286 
of 1924 drew attention to the fact that 
the contract was made subject to the rules 
and regulations of the New Sugar Merch- 
ants Association and that the plaintiff was 
bound by the rules which might be fram- 
ed and changes that might be made from 
“time to time by the Association. In para 
2 he referred to the fact that the Associa- 
tion about 3lst May ‘prohibited the mer- 
chants from doing any business in white 
Java sugar for the July vaida and prohibit- 
ed the giving or taking delivery in respect 
of sugar of outstanding contracts of July 
vaida, and contended that all the dealings 
in respect of the July vaida were suspend- 
ed, the contract having been declared 
cancelled. In para 2 (b) he contended that 
in view of the contract between himself 
and the opponent and the prohibition to 
deal in July vaida sugar he could not pay 
for and take delivery of the sugar being 
exempted from performing his part of the 
contract which became impossible. In para. 
2 (c) he alleged that the contract being in 
contravention of the rules of the New 


Sugar Merchants Association and without’ 


their sanction was void. In para. 2 (d) he 
denied liability to pay damages and con- 
tended without prejudice that at most 
plaintiff could only claim damages at the 
rate prevailing on 3lst May when the 
Association prohibited business for the 


July vaida and the plaintiff came to know’ 


- that the defendant would not perform his 
part of the contract. 
tended that the contract was void on account 
of frustration of commercial adventure and 
on account of change of circumstances. In 
other words as was pointed out by Dake, 
L.J., in the Court of Appeal in „the case 
of Woodall v: Pearl Assurance Co. (8), the 
defendant founded himself upon the con- 
tract and not upon a repudiation oft the 
existence of the contract “as was pointed 
out by Lord Reading, C.J. in Stebbing v. 
Liverpool & London & Globe Insurance Co., 
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(9), the material question upon this matter .. 
of repudiation is whether what is alleged 
by the defendants is something which gives 
the go-by to the contract, that isto say, 
which arises outside and exists independent- 
ly, of the contract and avoids it by its own 
force, or whether what is alleged is some 
ground of defence arising upon the con- 
tract itself, In the present case the ground 
upon which it is said that the plaintiff 
has no claim is spelt out of the language 
of the contract itself. Taking this view it 
seems to me that Jureidini v. National 
British and Irish Millers Insurance Co. (10) . 
which depended entirely upon the repudia- 
tion of the contract by the defendants has 
no application”. The distinction between. 
those cases where the defendant alleges 
circumstances existing independently of. 
the contract and avoiding it by their own 
force and cases where the defendant alleges 
a ground of defence arising upon the con- 
tract itself was emphasized by Raymond, 
A. J.C, in Jivraj Lakhamsi v. Tahkandas 
Mohandas (11). If the test referred to in 
the above case and in Woodoll v. Pearl 
Assurance Co. (8) is applied to the present 
ease it is abundantly clear that the pre- 
sent case belongs to the latter group of 
cases in which the defendaut seeks to avoid 
the contract by alleging a ground of de- 
fence arising upon the contractitself. For 
there was nothing in the contract itself 
to offend against public policy or morality 
or any other extraneous circumstance which 
would render the contract inherently void 
in itself or impossible of performance. . 
What the defendant relied on was that 
the contract declared that it was made 


subject to the rulesand regulations of the 


New Suggr Merchants Association and such 
rules and changes as* might be enacted 
thereafter. The New Sugar Merchants 
Association on the 31st May passed a reso- 
lution prohibiting contract for the July 
vaida and prohibiting the giving and 
taking of delivery in contract already 
made for the July vaidd. Such prohibi- 
tion of course could haveno effect what- 
ever*but for the clause in the cohtract 
itself. So it is clear that the defendant 
founded himself upon the contract and not 
on a repudiation of the existence of 

(9) (1917) 2K RB. 433; 88 L. J. K. B. 1155; (1917) W. 
C. & Ins Rep. 241; 117 L. T. 247; 33 T. L. R. 395. 


(10) (1915) A. C. 499: 84L J.K. B. 640; (1915) W. 
O. & Ins. Rep. 239; 112 L. T. 238; 298. J. 205; 31 T, 


L R 132. 
(11) 58 Ind. Cas. 790; 14 S. L. R, 91 at p. 93, 
. . 
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the contract. I am of opinion, therefore, 
an this objection to the application also 
ails. 

The application is accordingly granted 
with costs. 

Z. K. 

P. B. A 


Application granted. 


od 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIvıL MISCELLANEOUS APPEAL No. 28 
_ oF 1925, 
August 31, 1925. 
Present :—Mr. Simpson, A. J. O. 
- BANKATESHWAR RAWAN 
- BAHADURPAL SINGH—Derenpant— 
APPELLANT 
Versus 
Firm DINA NATH BALGOBIND— 
PLAINTIFF RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r, 8, cl. (2)—Decree for foreclosure—Discretion to extend 
time—Good cause. 

Under the proviso df O. XXXIV, r. 3, cl. (2), O. P. 
O., it is only upon good cause shown that the Oourt 
may postpone the day fixed for the payment of money 
under the foreclosure decree. Buta very wide inter- 
pretation is to be given to those words. The fact that 
the judgment-debtor was not able to raise money, but 
could do so if time was given, is a good cause. [p. 
936, col. 2; p. 937, col. 1.] A 

Jokhan Singh v. Debi Singh, 50 Ind. Oas. 201; 6 O. 
L. J. 94, referred to. 

Judgment-debtors in decrees for foreclosure are 
always treated with indulgence. A mortgage is a 
transaction in which money is lent and immoveable 

roperty is pledged as security for re-payment. The 
Courts have always lent in the direction of ẹnforeing 
the original contract, that is to say, the re-payment of 
the money, rather than the penalty, that is, the fore- 
closure. [p. 936, col. 2.) 


Miscellaneous appeal from an,order of 
the Subordinate wWudge, Partabgarh, in 
Regular Suit No. 5 of 1924, dated the 29th 
day of November 1924. 

Mr. M. Wasim, for the Appellant. 

Mr. Radhe Krishna, for the Respondent. 

JUDGMENT.—This is the first mis- 
cellaneous appedl. The order appealed 
from consists of the single word “rejected.” 
What was rejected was an application 
under O. XXXIV, r. 3 for extension of time 
for depositing money due under a decree 
absolute for foreclosure. The absolute 
decree was passed on 13th May 1924. The 
amount was Rs. 7,000 mortgage money, toge- 
ther with Rs. 545 costs with future interest 
on Rs. 7,000 from the date of institution, 
that is 10th January 1924, tọ the date of 

e 
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realization, that is 13th November 1924, 
The decree was in the usual form, and 
provided that in default of deposit of -the 
money, the mortgaged property should be 
foreclosed. The decree-holder put in ‘his 
‘application without delay on 15th Nov- 
ember 1924. No money had been deposited 
but the mortgagee, the present appellant, 
had already on 30th October 1924 put in 
an application for three months’ extension 
of time up to 13th February 1925. This 
application came up for orders with the 
decreé-holder's application on the 29th 
November 1924, andit was dismissed, as 
I have said, by the single word “rejected.” 


Now judgment-debtors in decrees for fore- 
closure are always treated with indulgence. 
A mortgage is a transaction in which money 
is lentand immoveable property is pledged 
as security for re-payment. The Courts 
have always lent inthe direction of en- 
forcing the original contract, that. is to .say, 
the 1e-payment of the money, rather than 
the penalty, that is the foreclosure. 
Fisher's Work on Mortgages, 6th Edition 
at page 979, para. 1955 itis said; 


“The enforcement of the strict terms of 
that part of the judgment in a foreclosure 
suit which directs absolute foreclosure 
upon non-payment of the redemption money 
on a certain day, is in the discretion of 
the Court, which may relieve against 
it either by a postponement of that day, 
or by an actual opening of the foreclosure, 
after the day has been suffered to pass 
without payment.” 


He goes onto explain in the following 
paragraph that, “It is only in a foreclosure 
action, as-a general rule, and not in an 
action for redemption, that this indul- 
gence’ is granted, because, in the latter 
case, the mortgagor comes to the Court 


. for relief professing that his money is 


ready ; but, ina foreclosure suit, he re-. 
deems by a complusion. So the mortgagor's 
‘suit for redemption will be dismissed after 
the day appointed for payment has passed, 
though he has subsequently tendered 
the principal and interest due to the day of 
the tender.” 
He adds that a third and even a fourth 
extension of time have been given, No 
doubt under th® proviso of O. XXXIV, 
r. 3, cl. (2), it is only upon good cause 
shown that the Court may postpone the 
day fixed, Buta very wide interpretation 
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is given to these words, In Jokhan Singh 
v. Debi Singh (1), it was said: 

“Good cause is required. But good 
cause is present. The good cause is that 
the mortgagees lose nothing by the 
arrangement according to the terms of the 
decree.” 

The Court was referring to O. XXXIV, 
r. 8 But that makes no difference. An 
order for foreclosure is if anything a better 
ease for indulgence than an order for 
sale. In the present case the cause given 
was that the mortgagor could not raise the 
money .at that time, but that he could do 
so if he was given three months, That 
was enough to allege for a first postpone- 
ment. 

The order appealed against is clearly 
wrong, because if the learned Subordinate 
Judge considered that there was no good 
cause for enlarging the time, he ought to 
have said so. .There is nothing to show 
Wa applied his mind to the question 
at all. ` 

For these reasons, I allow the appeal, 
and set aside the order dismissing the 
application. But the appellant has had 
many months more than the three months 
which he asked forin October 1924. He 
is entitled now only to a very short post- 
ponement, [ allow him one month from 
to-day's date within which he must pay the 
entire sum due under the decree, otherwise 
the foreclosure will take effect. I make no 
order as to costs. 

i Appen allowed. 


N. A. 
(1) 50 Ind. Cas. 201; 6 O. L. J. 94. 


LAHORE HIGH COURT. 
SECOND CivIL APPEAL No. 1405 oF 1921. 
February 26, 1925. 
Present:—Mr. Justice LeRossignol and 
Mr. Justice Fforde. 

BELI RAM & Bros.—VEnpDEES— 
DEFENDANTS—APPELLANTS 
VETSUS 
RAM LAL—DECREE-HOLDER-—PLAINTIFF AND 
: MUHAMMAD HUSSAIN AND OTHERS— 
DEFENDANTS— RESPONDENTS: 

Civil Procedure Code (Act V of 1909), O0. XXXIX, 
r. 1—Injunction restraining transfer of property—Sale 
in defiance of injunction, validity of—Vendee taking 
bona fide without notice. 

A temporary injunction restraining a party to a suit 
from making a transfer of certain property has not the 
effect of avoiding a sale of the property carried out in 
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defiance of the restraining order where the transfere 
isa bona fide purchaser for valuable consideration 
without notice of any fraud or collusion on the part of 
the vendor. [p. 938, cols. 1 & 2.] 

Second appeal from a decree of the 
District Judge, Lahore, dated the 18th 

+ April 1921, reversing that of the Subordinate 

Judge, First Class, Lahore, dated the 21st 
June 1920, f 

Messrs. Badri Das, M. N. Mukerji and 
Kidar Nath, for the Appellants. 

Lala Shamair Chand, for the Respond- 


ents. 
JUDGMENT. 

Fforde, J.—Oi the 30th of October 1918 
Ram Lal, the plaintiff in the present suit ob- 
tained a decree for Rs, 2,057-6-0 against 
Muhammad Hussain and his wife Mu- 
sammat Moti Begam, who are the defend- 
ants Nos. 2 and 3 in the present suit. Dur- 
ing the pendency ofthe previous suit, name-' 
ly, on the 2nd of February, 1915, the Court 
issued a temporary injunction restraining 
Mubammad Hussain and Musammat Moti 
Begam from transferring a certain house 
situate on the Railway Road. 

On the 28th of October. 1918 the house in 
question was sold by Musammat Talia 
Begam (mother of Musammat Moti Begam), 
who is defendant No. 4in the present suit 
to Messrs, Beli Ram and Brothers, Druggists 
of Lahore, the first named defendants in 
the present suit, for Rs. 25,000, the sale-deed 
being registered on the 4th of November 
1919. This deed was signed by Musammat 
Moti Begam as a witness, A 


The plaintif brought the present suit for 
a declaration that the house in question 
is still the property of Muhammad Hussain 
and Musammat Moti Begam, and that it is 
liable to attachment and sale in execution 
of the decree of the 30th of October 1918, 
He prays that the sale” effected by Musam- 
mat Talia Begam in favour of Mesers. 
Beli Ram and Brothers be declared null 
and void as against him, onthe ground 
that it was a collusive and fictitious transac- 
tion carried out with a view to prevent 
the realisation of plaintifs decree. 

The defendants Beli Ram and Brothers 
contend that they are bona fide purthasers 
of the house for value and without notice 
of the injunction or of any fraud or collii- 
sion on the part of the vendor to defeat 

itors. 
eee that the site of the house in 
question was originally bought by Musam- 
mat Moti Begam with’ the proceeds of 
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dower money given to her by her husband, 
The purchase was effected in the name of her 
mother Musammat Talia Begam in order 
to safeguard the property from the creditors 
of Muhammad Hussain and his wife. 

In order to provide money to build 
the house now in dispute the site was” 
mortgaged by a number of mortgage-deeds 
executed by Musammat Talia Begam. It 
is recited in one of thesedeeds that Mu- 
sammat Moti Begamis the owner of half 
the house. Two of these deeds were exe- 
cuted by both Musammat Talia Begam 
and Musammat Moti Begam. 


The Trial Court has held that in view 
of Musammat Moti Begam'’s conduct in 
attesting the deed ofconveyance to Messrs. 
Beli Ram and Brothers she is estopped 
from disputing the latter's title to the 
premises, and that as the judgment-creditor 
can have no better right than Musammat 
Moti Begam to contest this sale, he is also, 
estopped. In my opinion the conclusion of 
the first Court in this respect is sound’ 

The learned District Judgé was of opinion 
that the sale to Messrs. Beli Ram and Bro- 
thers was invalid owing to the injunction 
prohibiting Muhammad Hussain and Mu- 
sammat Moti Bagam from transferring the 
property. In my opinion this view as re- 
gards the effect ofthe temporary injunction 
is incorrect. Apart from the fact that the 
injunction was not directed against Musam- 
mat Talia Begam,the assignor of the pre- 
mises, such an injunction has not the effect 
of avoiding asale carried outin defiance of 
the restraining order. The learned District 
Judge has treated the order for an injunc- 
tion as though it were an order attaching 
the property. It has been held in Delhi 
and London Bank, Lid. v. Ram Narain (1) 
that where property has been attached by 
order of the Court, any transfer of the 
property in face of such an attachment is 
void ifthe attachment has been made by 
“actual seizure or by written order duly 
intimated or made known.” But a temporary 
injunction has no such effect. The pleaof 
the defendants, Messrs. Beli Ram and ' 
Brothers that they are bona fide purchasers 
for value does not appear to have been 
challenged. There is no finding by the 
learned District Judge that there was any- 
thing collusive or fictitious as regards the 
sale to them and accordingly we myst take 


1) 9A, 497; A. Wi N. (1887) 107; 5 Ind, Dec. (N. s.) 
W 
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it that they were bona fide purchasers for 
valuable consideration without notice of 
any fraud orcollusion on the part of the 
vendor. ; 

For the reasons I have given I would 
accept the appeal, set aside the decree of 
the lower Appellate Court.and restore the 
decree of the first Court. Costs in the 
Court below and in this Court to be paid - 
by the plaintiff, The plaintiff's costs in 
the first Court to. be paid by defendants 
Muhammad Hussain and Musammat Moti 
Begam. 

LeRossignol, J.—I agree. 

Z. K. Appeal accepted. 


ALLAHABAD HIGH COURT. 
EXECUTION Srconp CIVIL APPEAL No. 1300 
oF 1924. 

July 27, 1925. 

Present:—Mr. Justice Boys and 
Mr. Justice Banerji. 

Lala SHEO PRASAD—Decres-HotpEr— 

APPELLANT i 
VETSUS 
Musammat NARAINIBAI—OBJECTOR— . 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Execution of decree—Application asking for attach- 
ment and sale of property outside jurisdiction of 
Court—-Good faith—Extension of limitation—'For 
execution”, “step-in-aid of execution”, meaning of. 

The words “for execution” and “step-in-aid of exe- 
cution” in cl. (5) of Art. 182 of Sch. I to the Limitation 
Act mean “for the purpose of obtaining execution” 
and “step taken for the purpose of obtaining execu- - 
tion” respectively. [p. 940, cols.1 & 2.) 

The bona fides or mala fides of an earlier application 
for execution is an important ingredient in deter- 
mining whether that application is effective for the 
purpose of saving limitation under cl. (5) of Art. 182 
of Sch. I to the Limitation Act for a later application, 
though the bona fides or mala fides of the later applica~ 
tion cannot be judged at the time when it is presented 
from anything that has gone before and, therefore, 
cannot at the time of presentation be entered into. 
[p. 943, col. 1.] 

An application for execution which asks the Court 
for a relief which the Court cannot grant, for instance, 
the attachment and sale of property outside the juris- 
diction of the Court, is not an application in accord- 
ance with law within the meaning of cl. (5) of Art. 182 
of Sch. I to the Limitation Act and does not operate 
to extend limitation under that clause. [p. 944, col. 2.] 

[Case-law considered.] 

-Execution second appeal from a decree 
of the Subofdinate Judge, Budaun, dated 
the 8th March 1924, 


. Mr. S. A. Haider, for the Appellant. 
Mr. P. L. Banerji, for the Respondent, 
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JUDGMENT.—Lala Sheo Prasad, 
appellant here obtained a simple money 
- decree against Isri Prasad, husband of 
Musammat Narainibai respondent here in 
the Court of the Munsif of East Budaun on 
the 9th of Marck 1915. On the 12th of 


November 1918 he applied for execution.” 


On the 23rd of January 1920 this applica- 
tion was struck off with the consent of the 
decree-holder. On the 4th of March 1921 
he applied again for execution to the Munsif 
of East Budaun. The relief asked for in 
that application was that certain property 
be attached and brought tosale. There was 
a further reference to the heirs of the 
deceased judgment-debtor but it is admit- 
ted now on behalf of the respondent that 
there had been a previous application to 
bring the heirs on the record and that the 
referenee to these heirs in the application 
of the 4th of March 1921 can have no bear- 
ing on the matter which we have to decide. 
This matter need not, therefore, be further 
referred to and the application of the 4th of 
March 1921 will be considered as being 
simply one for the attachment and sale of 
certain property. On the 19th of April 
1921, if not before, the attention of the. 
decree-holder was drawn to the fact that 
all the property for attachment and sale of 
which he prayed was outside the jurisdic- 
tion of the Munsif of East Budaun and he 
was ordered to explain how the Court had 
any power to proceed against it. Pending 
that explanation being received the appli- 
cation was to remain pending. On the 29th 
of April 1921 as no explanation had been 
given by the decree-holder, the application 
was dismissed and on the same date he 
took back all the process-fees that he had 
deposited. A further application was filed 
by the decree-holder for execution on the 
12th of January 1923. This time the pro- 
perty detailed was within the jurisdiction 
of the Munsif of East Budaun who had 
passed the decree. The Munsif dismissed 
the application helding that it was barred 
‘by limitation, limitation not being saved by 
the previous application of the 4th of March 
1921, in that that application was not in 
accordance with law, as the property was 
outside the jurisdiction of the Court and 
no application had been made, even after 
opportunity had been given, 4o transfer the 
decree to the Court in whose jurisdiction 
the property was situate. In appeal the 
Subordinate Judge held that the'applica- 
tion was made to the proper Court and con- 
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curred with the Munsif that it was not in 
accordance with law and, therefore, could 
not save limitation. 


It is not suggested that during the 
twelve days prior to the dismissal of the 
previous application on January 23rd, 1920 
aby act was done by the decree-holder 
which would bring his present application 
of January 12th, 1923 within the period of 
limitation, The sole question, therefore, is 
whether the proceedings on the application 
of Mach 4th, 1921 constituted an “applica- 
tion in accordance with law to the proper 
Court for execution, or to take some step- 
in-aid of execution”. 

The memorandum of appeal to this Court 
contains two grounds:— 

(1) that the application of the 4th of 
March 1921 was a “‘step-in-aid of execution,” 
and 

(2) that the application was made to a 
proper Court. 

We have noted that the Subordinate 
Judge held that the application was made 
to a proper Court and this ground was, 
therefore, superfluous. As to the second 
ground it may be remarRed that the appli- 
cation is more correctly to be described as 
an application for execution rather than as 
a step-in-aid of execution. : 

For the appellant it has again been 
argued here (1) that the application was 
made to a proper Court; (2) that the fact 
that the property specified as liable to at- 
tachment was outside the jurisdiction of 
the Court did not render the application 
one not “in accordance with law”. 


A third point taken that an alleged re- 
quest in the application that the heirs be 
brought upon the record would in any 
case prevent the application being wholly 
one not in accordance*with law was, as we 
have noted, abandoned in this Court as not 
being justified by the circumstances of 
the case. We have further pointed out that 
it was conceded by the lower Appellate 
Court and we may add that it has not been 
disputed here that the application was made 
to a proper Court. There is, therefore, only 
one question remaining for deterntination, 
namely, do the facts that all the property 
specified was outside the jurisdiction of the 
Court .and that there was no prayer at any 
time before the application was struck off 
(thowgh the Court allowed time for amend- 
ment) to transfer the decree for execution 
to the Court in whose jurisdiction the pro- ` 


540 


perty was situated render the application 
of the 4th of March 1921 one “not in accord- 
ance with law.” i 

‘What is- the meaning of this phrase? 
At an early stage of the case Counsel for the 
appellant was asked whether, if it were to 
be held in ihe circumstances that the ap- 
plication was not made with any bona fide 
intention of *proceeding to execution but 
merely with the intention of saving limita- 
tion, it could rightly be heldto be “anappli- 
cationfor execution” or “a step-in-aid ofexe- 
cution”. Counsel very properly’and frankly 


| admitted that it was a very common practice 


for decree-holders to put in a colourable 
application asking for execution which they 
did not mean seriously to prosecute, but 
which they allowed to be dismissed, mere- 
ly with the intention of relying upon the 
fact that they had made such an application 
in order to obtain a further period of three 
years before execution of the decree could 
be held to be barred by limitation. He 
urged that the test of whether the applica- 


‘ tion was made in good faith with a real in- 


tention to proceed to execution was never 
applied. bs 

It may be true to say that this aspect of 
such proceedings has been to a great extent 
lost sight of, but it is not accurate to 
say that the test has never been applied. 

‘On general principles it would seem 
clear that the Legislature when it used the 
phrases “application for execution” and 
“step-in-aid of execution” had in mind a 
bona fide intention on the part of the 
decree-holder to proceed with his right to 
have execution. It does not seem possible 
that the Legislature should have ever con- 
templated an indefinite period being added 
to the life of a decree by permitting a 
dedree-holder to take colourable steps in 
a very thinly disguised pretence of a desire 
to obtain execution when he really did 
not want execution at all, but only wanted 
to secure a further period of limitation dur- 
ing which the amount of his decree might 
go on increasing. Jt would, therefore, seem 
on the face of it a proper interpretation of 
the words “for execution” and “step-in-aid 
of execution” that the decree-holder must 
really be desiring execution and that the 
words cannot be read as “an application 
made with the sole object of extending the 
period of limitation” and “a step taken 
with the sole object of exteriding limita- 
tion,” The words, “for execution” mean 
*for the purpose of obtaining execution” 
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and the words “step-in-aid of execution“ 
mean “step taken for the purpose of obtain- 
ing execution." This which appeared upon 
a consideration .of Art. 182 to bea natural 
and proper interpretation re-search has 
shown to have the support of weighty 
judicial authority, though the decisions 
would seem to have been to some extent 
lost sight of, or, if we may say so misinter- 
preted. 

In Jahar v. Kamini Debi (1) while Prin- 
sep and Hill, JJ, held that the application 
which was filed to save limitation was a 
good application in accordance with law, 
reliance was further placed on the fact that 
even if the alleged defect on account of 
which it was urged that the application 
failed in effect was a real defect, the pro- 
secution of the proceedings had been 
‘bona fide’ and reference was made to the 
Privy Council decision in Hira Lal v. Badri 
Das (2). To this Privy Council decision we 
shall refer later. ‘ 

In Gopal Chunder Manna v. Gosain Das 
Kalay (8), the application was held to be a 
valid application. There was no suggestion 
that the applicant did not really desire 
to press the execution proceedings; in 
other words, there was no suggestion of a 
mere desire to save limitation. 

Banerji, J., in his order referring the 
case toa Full Bench held “It is not every 
informality that would vitiate an applica- 
tion and take it out of that clause. Were 
it otherwise, bona fide applications for exe- 
cution would fail to save limitation owing 
to trivial defects of form, a result which I 
do not think the Legislature could have 
intended.” Maclean, ©. J.,in delivering the 
judgment ofa Full Bench of five Judges in 
which all concurred, said “I am in entire 
agreement with the opinion he (Mr. Justice 
Banerji) has expressed upon the question 
of whether the application for execution of 
the 7th July 1891 was or was not one 
according to law. I concur both in the 
reasoning and in the conclusion expressed 
by Mr. Justice Banerji.” Here we find 
again a clear reference to the importance to 
be attached to the question whether the 
application was a bona fide effort to pro- 
ceed with execution. 


(1) 28 O. 238; 50. W. N. 150. 

(2) 2 A. 792; 6 C. Lak. 561; 7 I. A. 167; 3 Shome L. 
R. 211;'4 Ind. Jur. 426; 4 Sar. P. CO. J. 157; 3 Suth. P. Q. 
J. 781; 1 Ind, Dec. (x. s.) 1090 (P. C.). 

BS 25 C. 594; 20. W, N- 536; 13 Ind. Dee. (N. s.) 
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In Adhar Chandra Dass v. Lal Mohun 
Das (4), Banerji, J, in rejecting various 


` cases that had been referred to as support- 


ing the argument that the application was 
not in accordance with law said “None 


of those cases is in point; and I do not, 


think we should be doing right in straining 


- the law and in holding that an application 


t 


. execution. 


made bona fide with the object of obtaining 
satisfaction of a decree should be held to 
be not in accordance with law, merely be- 
cause the Court in which the application 
was made thought fit, for some reason, not 
to allow the same.” Stress was here again 
laid on the aspect of bona fides. 

In Mangal Sen v. Baldeo Prasad (5) 
though there was no detail of the property 
given in the application, the decree-holder 
further stated in his application that he 
would file a list later, but “at present for 
the purposes of saving limitation, this appli- 
cation is made owing to the defendant 
having become insolvent.” The application 
was registered but no list was filed and no 
further steps were taken and a month later 
the application was struck off. Mahmood, 
J., held that by the very statement of the 
decree-holder and the fact that he took no 
steps to make the application effective, the 
application was clearly shown to be nominal 
and fictitious, and was, therefore, not in 
accordance with law. . 

In Chattor v. Newal Singh (6), the appli- 
cation asked for something which “the 
Court was not competent to do” Straight 
and Tyrrell, JJ., held that the application 
must þe for “something which by law the 
Court is competent to do” and not for 
“something which either to`the decree- 
holder’s direct knowledge in fact, or from 
his presumed knowledge of the law, he must 
have known the Court was incompetent to 
do.” Here again is a strong indication 
that the application must be made with 
the bona fide intention of getting execu- 
tion, 

In Mahtab Kuar v. Sham Sunder Lal (7), 
Mahmood, J., held that if he had not been 
‘cismissing the application on another 
ground he would further have held that it 
did not amount to a step-in-aid of execution 
because it was not made bona fide to obtain 
The decree-holder*had failed to 
Ay 24 0.778; 1C. W. N.- 676; 12 fnd. Dec. (x. 5.) 


(5) A. W. N. (1892) 70. x . 
6) 12 A. 64; A. W. N. (1889) 200; 6 Ind. Dec. (x, 8.) 


790, 
C) A W, N, (1888, 272, 
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pay process-fees and when called upon to 
do so had declared his intention of not pro- 
secuting the application, 

We now come to three decisions of their 
Lordships of the Privy Council. 

In Mungal Pershad Dichit v. Girja Kant 
Léahiri (8) when holding that an application 
was effective their Lordships of the Privy 
Council remarked “nor was there any find- 
ing of either of the Courts below that the 
several proceedings were not bona fide for 
the purpose of enforcing the decree or of 
keeping it in force.” And they gave reasons 
why it could not be held that the applica- 
tion of the decree-holder to strike off his 
application could not be held to be other 
than bona fide. 


In Hira Lal v. Badri Das (2) which came 
before their Lordships in 1880, the decree- 
holder had been prosecuting execution in 
the Court ofa Subordinate Judge who was 
believed by both the parties and moreover 
by the Subordinate Judge himself to have 
jurisdiction ; though subsequently he was 
held not to have jurisdiction. Their Lord- 
ships of the Privy Couneil held that the 
principle of s. 140f Act XIV of 1859 (now 
s. 14 of Act IX of 1908) based on bona fides 
must be applied tos. 20 of Act XIV 1859, 
(Now Art. 182 of Sch. I of Act IX of 1908), 
and, applying that principle, that bona fide 
proceedings in the wrong Court gave anew 
starting point of limitation. They referred 
to Roy Dhunput Singh v. Madhomotee Debia 
(9) and.said “ their Lordships are of opinion 
that a proceeding taken bona fide and 
with due diligence before a party whom the 
party bona fide believes, though erroneous- 
ly, to have jurisdiction, specially when the 
Judge himself also supposes that he hag 
jurisdictian, and deals with the case accord- 
ingly, is a proceeding tô enforce the decree 
within the meaning ofs. 20.” It should be 
noted that the principle was applied not 
merely to exclude the time mistakenly 
occupied but to give anew starting point, 
This is clear from the passage quoted and 
also from the reliance placed on Roy Dhun- 
put Singh v. Madhomotee Debia (9). It is 
also Clear from the fact that an examina- 
tion of the dates quoted by their Lordships 
shows that if merely the time mistakenly 
occupied, was to be excluded, the later 


(8) 8 Ce 51; 110. L. R. 143; 8L A. 123; 4 Sar. P, 
C. J. 249; 4 Ind. Dec. (x. s.) 32 (P, C). 
(9) 11 B. L. R, 23; 18 We R. 70; 3 Sar, P. O. J. 134 
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application would still have been long 
after the period of limitation had expired. 

In Roy Dhunput Singhv. Madhomotee Debia 
(9), the application failed owing toa bona 
fide mistake by the decree-holder as to an 
attachment that he thought he had made of 
money standing to the credit of the judg- 
ment-debtor while the attachment had in 
fact been emade in another suit. The 
Privy Council held that the application 
having been made bona fide the period of 
limitation: began to run from the date of 
the disposal of the application by the 
Court. In delivering their judgment at 
page 31* their Lordships said “itis saidthat 
this proceeding cannot be held to be one 
to keep the judgment in force, because it 
‘was a petition to obtain execution of asum 
of money whichit was not possible -that 
the execution could reach and that that 
must have beenso to the knowledge of the 
decree-holder. It seems to their Lordships 
that these circumstances really affect only 
the bona fides of the proceeding. If their 
Lordships could infer from these facts that 
the petition was a colourable one, not really 
with a view to obtain the money; if they 
could come to that conclusion in point of 
fact, the proceeding would not be one con- 
templated by the Statute; but their Lord- 
ships cannot come to that conclusion”. 
They, therefore, came to the conclusion 
that the proceeding, although abortive, was 
a proceeding within the meaning ofs. 20 
of Act XIV of 1859 (now Art. 182° of 
Schedule I of Act IX of 1908). 

Thé above cases suffice to show that the 
application of the test of bona fide to de- 
termine whether an application is really 
one for execution is not nevel. 

It is only necessary to note that though 
there are differences between the contents 
of s. 20 of Act XIV‘of 1859 and of Art. 
182 of Sch I of the present Act IX 
of 1908 there is no difference that ismaterial 
to the matter we are considering. The 
words in s. 20 were “mo process of exe- 
cution“ ; the words in Art. 182 are “no 
application for execution, orto take some 
step-in-aid of execution”, ln neither sec- 
tion ‘is there any specific mention of “bona 
fides. If their Lordships held that bond fides 
was necessary to make “a process for execu- 
tion” effective, it follows that the same in- 
terpretation should be put on the words 
application for execution or step-intaid of 
execution.” 
~*Page of 11 B. L. R—[Ed] 
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Counsel for the appellant stated that 
since 1871the bona fides pr mala fides of 
the application has been immaterial. He 
did not develop this proposition beyond 
relying on a passage that he quoted from ` 
a commentary, . It is true that the author 
makes that statement but we have not been 
able to find any real support for it in the 
authorities quoted by him. 

The idea, insofar as it exists, would 
appear to have its origin in the decision 
of the Full Bench, Eshan Chunder Bose v. 
Prannath Nag (10). In that case Jackson - 
and McDonell, JJ., in their referring order, 
wanted to maintain the incorporation of 
the principle of bona fides to stop a 
succession of colourable applications. 

The idea underlying both the referring 
judgment and that of the Full Bench was 
that .the question was whether the later 
application could be réfused being held to 
be colourable merely because the previous 
application had been colourable, i.e., mala 
jide as indicated by the fact that the decree- 
holder had allowed it to go by default. 

Clearly the Full Bench was right in 
holding that the later application could 
not be refused merely for that reason. The 
decree-holder was entitled to make an ap- 
plication and until he defaulted in pro- 
secuting it (when it would for that reason 
be struck off) it could not be known whe- 
ther that latest application was being made 
with a bona -fide intention to proceed or 
not. Thelater application might well be 
being made with a bona fide intention to 
proceed though the previous one was not, 
and the later could not, therefore, be 
treated as mala. fide merely because the . 
earlier was. : ; 

But the proceedings on the earlier appli- 
cation having ex hypothesi been concluded, 
it would be possible to détermine whether 
the facts showed it to have been mala fide, 
and, if it was, then, though it could not 
be held to show that the later application 
was also mala fide it could be held not 
to be an application “for execution,” i. e., 
“Intended to obtain execution” and, there- 
fore, ineffective to save limitation. 

The two aspects are quite distinct. The ` 
former was clearly before the Full Bench, 
the latter was not; and on the principle 
stated in Quinn v. Leathem (11) particular 


phrases used by Couch, O. J. should not 
(10) 22 W, R. 512; 14 B. L. R. 143 (F. B.). 
(11) (1901) A. O, 495 at p. 506; 70 L. J. P. C. 76; 65 
J. P. 708; 50 W. R. 139; 85 L. T. 289, 17T, L.R. 
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be treated as governing a question not 
directly considered. 

Jackson, J., when reluctantly concurring, 
remarked that inasmuch as the Legislature 
must be supposed to have been aware of 
the earlier decisions incorporating the rule 
of bona fides into s. 20 of Act XIV of 1859 
and as it, “as I supposed designedly omit- 
ted to incorporate in the Act of” (of 1871) 
“the principle of those decisions, I think 
we ought now to abstain from qualifying 
the precise terms of the Act.” It would 
seem, however, that the Legislature would 
presumably have only legislated if it dis- 
agreed with the principle already strongly 
affirmed judicially. 

We think that it is clear from the cases 
later in date that we have quoted that the 
principle has been frequently recognised 
that the bona fides or mala fides of the 
earlier application is an important in- 
gredient in determining whether that ap- 
plication is effective to save limitation for 
the later application; though the bona fides 
or mala fides of the later application can- 
not be judged at the time thatit is pre- 
sented from anything that has gone before 
and, therefore, cannot atthe time of pre- 
sentation be entered into. 

To examine now the circumstances of 
this case, the decree-holder had obtained 
a decree as long ago as March 9th, 1915. 
He then made two applications for execu- 
tion both of which he allowed to be struck 
off for non-prosecution (baadam pairalwi). 
Next he made an application on November 
12th, 1918 which he allowed to be struck 
off on January 23rd, 1920. His next ap- 
plication was on March 4th 1921, and this 
is the crucial application in the case. It 
contained a prayer that certain. property 
be attached and brought to sale, but none 
of that property was within the jurisdic- 


tion of the Court passing the decree and . 


to which application was made. This was 
drawn to his attention and he was given 
an opportunity to amend his application. 
All that he had todo was to apply for the 
transfer of the decree. This he failed to 
do and it was not till a period of nearly 
two months had elapsed that his applica- 
tion was struck off, and on the same day 
he withdrew all the process fees that he 
had deposited. The property in regard to 
which he had applied was mot situated in 
any other Province or at any. great dis- 
tance; it was situated in the jurisdiction 
of the adjoining Munsif, 4. e, in the juris- 
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diction of the Munsif of West Budaun, 
and if the decree-holder had been serious 
in an attempt to obtain execution there 
would have been no difficulty in applying 
fora transfer to the Munsif of West Budaun 
and prosecuting the execution in that 
*Coyrt. Further we note that when he made 
the present application in regard to which 
the question of limitation haseto be con- 
sidered he applied in regard to property 
within the jurisdiction of the Munsif of 
East Budaun. It would appear, therefore, 
that there was property within that Munsit’s 
jurisdiction. Finally we note that after 


‘his application of March 4th, 1921 which 


was struck off on the 29th April 1921 he 
made no further attempt to obtain exe- 
cution until he filed the present applica- 
tion on January 12th, 1923, nearly two 
years later. Under these circumstances it 
is impossible to hold that the application of 
March 4th, 1921 was a bona fide application 
with the intention of obtaining execution. 
It was merely a colourable application in- 
tended to save limitation and with that in- 
tention only. Such applications made only 
with the intention of keaping the decree 
alive have, it may further be noted, since 
1877 been dropped out of the appropriate 
Article of the Limitation Acts.’ 

We have been asked to remand the case, 
We see no reason to do so as we have 
the whole history of the case before us. 
Counsel for the appellant who has dis- 
played great industry on behalf of his 
client has had more than amonth since 
the question was raised at the first hear- 
ing before us, in which to consider this 
matter of the good or bad faith of the 
earlier application, and it is certainly no 
fault of his if he has been unable in the 
circumstanges of the case to take up any 
other position than tlat decree-holders 
habitually file colourable applications 
merely to save limitation and allow the 
debt. to accumulate and the question 
of their bona fides is never challeng- 
ed. As we have shown it cannot be 
challenged at the time ‘of presentation 
and if the application is not prosecuted 
it is struck off, but it can be and should 
be challenged when the application comes 
to be used to ‘save limitation. Further 
we may note that a remand could not in 
any event avail the appellant for as we shall 
proceed to show, the appeal must fail ona 
second ground also. 

This being our view ofthe law and of 
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the facts we hold that the application of 
March 4th, 1921 was not an application 
“for execution” or “a step-in-aid of execu- 
tion” and that the application of January 
12th, 1923, was barred by limitation and the 
appeal must be dismissed. 

As tq the second point weheld that ghee 
application of the 4th March 1921 was not 
in accordamce with law in that it asks the 
Court to do something which it was not 
competent to do. On behalf of the appel- 
lant we have been referred to Ramasami 
Ayyangar v. Seshayyangar (12), Rama- 
nandan Chetti v. Periatambi Shervai (13), 
Rama v. Varada (14), Samia Pillai v. Chock- ` 
alinga Chettiar (15), Mangal Khan v. Salim 
Ullah Khan (16), Aptapuddin Ahmad v. 


- Jogendra Narain Tewari (17), Nathubhai 


Kusandas v. Pranjivan Lalchand (18) and 
Bando Krishna Kanbargi v. Narsinha Kon- 
her Deshpande (19). We will very briefly 
consider these cases. š 

In Mangal Khan v. Salim Ullah Khan (16), 
the applicant filed no succession certificate 
and it was held that that did not render 
the application one not in aceordance with 
law. There is nething in that case to show 
that the decree-holder was given any time 
to file the certificate as he should have 
been and thathe neglected to file it. The 
case is clearly analogous to the case in 
Nathubhai Kasandas v. Pranjivan Lal- 
chand (18) quoted by the appellant but 
which is really against his contention. In 
both cases the Court was competent to 
order that the execution should begin on 
the decree-holder making good the defect 
within a certain time. Inthe present case 
the Court could not order execution at all; 
it could not do at all what it was asked to 
do, i. e., to attach and sell, 

The same remarks apply to .amasami 
Ayyangar v. Seshayyangar (12). In the 
case of Rama v. Varada (14), there was a 
purely formal defectand in Samia Pillat 
v. Chockalinga Chtetiar (15) a bona fide 
mistake. In view of the rulings of this 
Oourt to which we shall next refer none 
of the abovecases nor the case of Rama- 
nandan Chetti v. Periatambi Shervaa (13) 


(12) 6 M. 181; 2 Ind. Dee. (N. s.) 405. 
(13) 6 M. 250; 2 Ind. Dec. (N. s.) 453. 
tay 1G M. 142; 5 Ind. Dec. (N. s.) 807. 

(15) 17 M. 76; 4 M. L. J. 8; 6 Ind. Dec. (xe s.) 52. 

(16) 16 A. 26; A. W. N. (1893) 197; 8 Ind. Dec. (x. s.) 


18. 
(17) 55 Ind. Cas. 231; 31 O. L. J. 389. 
(18) 5 Ind. Cas. 60d; 34 B. 189; 12 Bom. L. R. 13. 
(19) 17 Ind. Cas, 210; 37 B, 42; 14 Bom, L, R. 881. 
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which to some extent helps the appellant 
need be further considered, 

For the respondent we have been refer- 
red to Chattar v. Newal Singh (6), Munawar 
Husain v. Jani Bijat Shankar (20), Langtu 
Pande v. Baijnath Saran Pande (21) and 
Jamilunnissa Bibi v. Mathura Parshad (22). 
These cases clearly establish the proposition 
that whereas in this case the Court could not 
give the reliefasked for, 7. e., attachment 
and sale of property outside its jurisdiction, 
the application is notin accordance with 
law and atany rate in this Court must 
far outweigh any such slight inference 
as may possibly be drawn from the. Madras 
eases quoted for the appellant. We, there- 
fore, hold that the application was further 
not in accordance with law because it was 
made to a Court which was not competent 
to grant the relief asked for. 

The result is that the appeal is dismissed 
with costs. 

Z. K, 


(20) 27 A. 819; 2 A. L. J. 376; A. W. N. (1905) 132. 
43. 


(21) 23 A. 387; A. W. N. (1906) 54; 3 A. L. J. 143 
(22) 63 Ind. Cas, 362; 19 A. L. J. 509; 43 A. 550. 
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Civil Procedure Code (Act V of 1908), O. XX, rr. 16, 
1?, O. XXVI, r. 11—-Principal and agent---Accounts, 
suit for—Surcharging and falsifying, when allowed— 
Delivery of written accounts, whether discharges agent 
—Papers delivered to principal—Procedure—Commis- 
stoner, duties of —Duty of Court. 

A suit by a principal for accounts on the allegation 
that the defendant, his agent, has not rendered any 
account, has an entirely different scope from that of a 
suit in which a principal alleges that the defendant, 
his agent, has rendered accounts and prays to have 
them re-opened or to have liberty to surcharge and 
falsify them on the ground of fraud or material error. 
It is only in the case of settled accounts that liberty 
has to be’ obtained by a plaintiff to surcharge and 
falsify. [p. 945, col. 2.] 

An agent cannot discharge himself from the duty 
of accounting, by nferely delivering to his employer a 
set of written accounts without attending to explain 
them and producing vouchers by which items of diss - 
pursement are supported, fp, 946, col, 1.] nae ot 
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Before an order can be made for the appointment of 
a Commissioner to examine accounts, the examination 
and adjustment of aecounts or the taking of accounts 
must be considered necessary. [p. 947, cols. 1 & 2.} 

The determination of the factum of the liability of 
an agent to account isa matter which falls entirely 
within the province of the Court and cannot be 
delegated toa Commissioner appointed for the pur- 
pose of taking accounts. [p. 947, col. 1.] 

Where in a suit for accounts it isfound that the 
defendant has delivered to the plaintiff all the papers 
containing the account, it lies upon the plaintiff to 
point out entries in the account which he alleges to 
be erroneous or in respect of transactions not shown 
in the accounts and to state what moneys have been 
received and not credited and the Court will have to 
deal with the questions thus raised between the 
parties treating each item separately. In such a case 
it is the duty of the plaintiff to produce the accounts to- 
gether with a succinct statement of what they contain 
and what the balance is, whether in favour of the plaint- 
iff oragainst him. The Court will then decide as to each 
particular item or series of items, giving the defend- 
ant an opportunity of explaining, supporting or 
accounting for the said items. If on dealing with the 
questions so raised it is found that the defendant is 
liable a preliminary decree should then be passed 
directing a Commissioner to be appointed to examine 
and adjust the accounts onthe basis of the findings 
of the Court on the questions decided as aforesaid 
and special directions should be given to the Commis- 
sioner as to the scope and limits of the investigation 
to be held by him so as to determine the extent of 
the defendant's liability. [p. 948, col. 2; p. 949, col. 1.] 

It is only to prevent awaste of public time that 
resort isto be had tothe appointment of a Commis- 
sioner, but when it is found necessary to have recourse 
to the provisions of r.16 of O. XX of the ©. P.O. 
the Court should follow the directions contained in 
T. 17 of the Order and furnish the Oommissioner with 
such part of the proceedings and such detailed instruc- 
tions as appear necessary. [p. 949, col. 1.] 


Appeal against a decree of the Officiating 
Subordinate Judge, First Court, Faridpur, 
dated the 25th September 1923, revers- 
ing that of the Munsif of that place, dated 
the 30th June 1922, 

Babu Benode Lal Mukherjee, for the Ap- 
pellant. i 

Babus Broja Lal Chuckerburty and 
Surendra Nath Bose, II, for Babu Surendra 
Chandra Sen, for the Respondents. 


JUDGMENT. : 
. Mukeprjee, J.—This appeal arises out 
of asuit for accounts brought by the plaint- 
iffs against the defendant who worked as 
their Tahsildar. The Court of first instance 
dismissed the suit. The lower Appellate 
Court has reversed the decision and.passed 
a preliminary decree for accounts for the 
period in suit to be taken by a Commis- 
sioner to be appointed for the purpose. 
The defendant has thereupon preferred this 
appeal. 
The appellant's contention substantially 
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is to the effect that upon the finding of the 
Court of Appeal below the plaintiffs’ suit 
should have been dismissed. It is also 
urged that in view of the finding that the 
defendant has submitted all the papers 
«which it was his duty to prepare and sub- 
mit, the plaintiffs are not entitled to any 
decree in the absence of circumstances 
justifying the granting of liberty to the 
plaintiffs to surcharge and falsify. This 
last mentioned argument, however, is based 
upon a misconception, forit is not pretend- 
ed that the accounts were ever settled be- 
tween the parties in the present case. It is 
only in the case of settled accounts that 
liberty has to be obtained by a plaintiff to 
surcharge and falsify. A suit by a princi- 
pal for accounts on the allegation that the 


- defendant, his agent has not rendered any 


account, has manifestly an entirely differ- 
ent scope from that of a suit in which a 
principal alleges that the defendant, his 
agent has rendered accounts and prays to 
have them re-opened orto have liberty to 
surcharge and falsify them, on the ground 
of fraud or material error. The distinction 
has been clearly pointed out in the case of 
Prasanna Kumar Mookerjee v. Burn & Co, 
(1). 

As regards the main contention of the 
appellant the matter stands thus. The 
plaintiffs’ case was that the defendant 
worked as their Tahsildar up to Poush 1326 
B. 5. and-had rendered accounts up to. 
1323, B. S. that although he submitted 
certain papers relating to the period from 
1324 to the date of his dismissal, these 
papers were not explained by him and that 
certain other papers which he should have 
prepared were not submitted by him, and 
they claimed the papers mentioned in 
Schedule Kha to the plaint as being due 
from the defendant. The plaintiffs also 
alleged that two boats which were in the 
defendant's charge had not been returned 
by him, for which they claimed the value 
along with other sums for which the de- 
fendant might be found liable on examina- 
tion of the accounts. The defence was that 
the accounts had already been rendered up 
to the year 1325 B.S, That the defendant 
had been dismissed before the close of the 
year 1326 B. S. and so he could not be liable 
for the nikashi papers for that year, but that 
he had, nevertheless submitted all ‘the 
papers for the said year that he was in the 
ordinary course required to prepare, The 


(1) 7 Ind, Cas, 270; 13 C, L, J, 165 at p, 175, 
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learned Subordinate Judge has distinctly 
found in his judgment that the defendant 
has submitted all the papers that it was his 
duty to prepare and submit, and that the 
plaintifis, therefore, were not entitled to a 
decree for the papers mentioned in Schedule 
kha to the plaint. The learned Subordinate 
Judge has held, however, that mere sub- 
mission of pgpers did not absolve the de- 
fendant from liability but that he is bound 
to explain them which he never did. He, 
therefore, made a decree which runs in 
these words “There be a preliminary decree 
for accounts for the period in suit and a 
Commissioner be appointed by the Trial 
Court for examination of the account papers 
submitted by the defendant but not ex- 
oplained by him. The defendant shall 
explain the papers to the Commissioner 
who will, after examining the same, as- 
certain what sums if any are payable by 
the defendant to the plaintiffs or vice versa. 
The lower Court will consider the plaintiffs’ 
claim to the two boats referred to in the 
judgment. The appellant challenges the 
' propriety of the decree on the ground that 
as the defendant, has submitted all the 
papers there is no further liability of the 
defendant to account and it is disputed on 
his behalf that there is a liability on him to 
explain the accounts submitted by him. 
In support of this contention reliance is 
placed upon the decision of this Court in 
the case of Upendra Kishore v. Ram Tara 
Debya (2) and Debendra Narayan Singh v. 
Narendra Narayan Singh (3). These deci- 
sions were relied on by the learned Munsif 
in dismissing the plaintifis suit. There is, 
however, abundant authority for the pro- 
position that an agent will not discharge 
himself from the duty of accounting, by 
merely delivering to his employer a set of 
written accounts wethout attending to ex- 
plain them, and producing vouchers by 
which the items of disbursements are sup- 
ported [See Annoda Persad Roy v. Dwarka- 
nath Gangopadhya (4), Shib Chandra Roy 
v. Chandra Narain Mukerjee (5) and 
Madhusudan Senev. Rakhal Chandra Das 
Basak (6).| The twe cases citéd on behalf 
of the appellant do not lay down anys con- 
trary proposition. In the first of these 


(2) 4 Ind. Cas. 542; 13 O. W. N. 696. 
(3) 54 Ind. Cas. 636; 240. W.N. 110; 300. L.J. 
17 i 


(4)'6 0. 754; 80. L. R. 321; 3 Ind. Dec. (x. ș.) 489. 

5) 32 C. 719 at p. 724; 1 O. L, J. 232. 

6 30 Ind. Cas. 697; 19 C, W. N. 1070 at p, 1075; 22 
O. Ju J, 552; 43 O, 248, 
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cases the suit was for accounts against 
the defendant who had acteg as the plaint- _ 
iff's guardian during the plaintiff's minority 
and the plaintiff alleged that allthe account 
papers were with the defendant. It -was > 
found as a fact that this allegation was. 


‘wholly and deliberately false and that the 


account papers were with the plaintiff him- 
self. It was held in that case that the plaint- 
iff by falsely stating that the defendant 


‘had the accounts and by declining even in 


the final stage of the case to produce them 
had put himself out of Court and his suit 
should have been dismissed. In the other : 
case the plaintiffs having all the account 
papers with them withheld them and it was 
held that every: presumption should have - 
been made against them as laid down in - 
illustration (g) of s. 114 of the Indian Evi- 
dence Act, even to the extent of dismissing 
the plaintiffs’ suit, In the present case the 
plaintifis have produced some of the papers : 
and expressed their willingness to produce . 
some others and if they do not produce the 
rest which have been found tohave been sub- 
mitted by the defendant and offer no ex- 
planation for such non-production, the Court 
will be justified in making a presumption 
against them and the length to, which that 
presumption will go will depend upon the - 
circumstances. The defendant, therefore, is.. 
not absolved from liability to account merely - 
because he has submitted the papers. But 
the plaintiffs are not entitled to the decree- 
which they have obtained merely because 
the defendant has not explained the papers. 
Upon the findings they have got all the 
accounts in their possession. They alleged 
in the plaint that the defendant had mis- 
appropriated large sums of money, and had 
made many false or incorrect entries in the 
accounts and had allowed a certain sum re- 
coverable as a rent to be barred by limitation 
and they tentatively claimed Rs. 1,154-5-3- 
as being due from the defendant. They 
alleged further that the defendant had not 
submitted the papers mentioned in Schedule 
kha and had not explained the papers, 
mentioned in Schedule kha. It was not. 
stated, however, whether the plaintiffs had- 
called upon the defendant to explain the. 
accounts. The defendant, on the other kand, 
stated that nothing was due from him and 
that he had submitted all the papers. 
and had also, explained the accounts. 
The learned ‘Munsif held that the plaint- 
iffs did not produce all the papers 
which they had in their possession and: 
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failed to prove theitems mentioned in the 
plaint as having been wrongly or falsely 
entered or misappropriated by the defend- 
ant. The learned Subordinate Judge 
has- found as I have already stated that no 
papersare due but that the aceounts have 
not been explained and without finding 
whether any item requires explanation or 
has been wrongly or falsely entered has 
made a decree in favour of the plaintiffs. 
The decree passed under such circum- 
stances can scarcely be justified. 

On the finding that all the papers have 
been submitted, the plaintiffs were bound 
to call upon the defendant to explain the 
accounts which apparently they never did; 
and if the defendant had expressed his 
willingness to explain the accounts if called, 


upon to do so and averred that he had never- 


been so called upon, we would have been 
bound to dismiss the plaintiffs’ suit as being 
one without a cause of action. This, how- 
ever, the defendant has not pleaded. More- 
‘over the defendant appears to have sent 
the papers to the plaintiffs’ Sadar Cutchery 
and then left, after which he was dismissed. 


It is, therefore, not very clear whether the. 


plaintiffs were aware of the submission of 
the papers so as to necessitate their exa- 
mining the accounts and calling upon the 
defendant to explain. The submission of 
the papers wasneither regular nor formal, 
and the circumstances are not such as would 
justify us in holding that the plaintiffs 
should be non-suited for want of a cause 
of action. 

At the same time we think that the decree 
has been too readily passed and the order 
for examination of the accounts has been 
made without proper findings or materials. 
Ifa decree were justified in the present case 
it will be open to any principal who has 
got. all the accounts of his agent in his 
possession, toemploy the machinery of the 
Courts for examining his accounts on‘the off- 
chance of making his agent liable for any 
sum which on such examination may be 
found due from him. Such indiscriminate 

` issue of commissions by Courts for examin- 
ing: accounts has been condemned by this 
Court on more occasions than one, and is, 
indeed, contrary to the spirit of O. XX, r. 16 
of the C. P.C. as authorizing a Commission- 
er to determine not merely the quantum, but 
the factum of liability of an agént, a matter 
which falls entirely withi:? the province of 
the Court. The words of that rule asalso of 
r. 11 of O,XXVI clearly indicate that before 
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an order can be made for appointment of a 
Commissioner the examination or adjust- 
mentof accounts or the takingof accounts 
must be considered necessary. In the case 
of Chand Ramv. Brojo Gobind Doss (7) 
which was a suit for an account of money 
received and disbursed, the plaintiff filed 
his khata books and did not allege that they 
had been falsified and the Court deputed 
an amin under s. 181 of Act VIH of 1859 to 
investigate the accounts,it was held that 
the plaintiff should have made up the 
accounts himself without troubling the 
Court in the matter and should have fixed 
the amount due tohim from the defendant 
instead of stating a sum or guess. It was 
observed that it was surprising thatit never 
struck the Judge as an unusual proceeding - 
on the part of the plaintiff that being 
provided with account books the entries in 
which were disputed by him he should have 
asked the Court to balance the account for 
him instead of making up the total him- 
self. In the present case the plaintifis gave 
certain items in their plaint but the finding - 
of the learned Munsif to which I have 
already referred was thatoneofthem had 
been proved to be false or wrong, and that 
finding has not been reversed by the learned 
Subordinate Judge. The position in the 
present case, therefore, is very much the 
game as in the case to which 1 have referred. 
In the present case the Commissioner has - 
been appointed to take the accounts which 
is entirely different from a reference made 
of the cause ina suit for accounts to a Com-. 
missioner. Where in a suit for account 
it was ordered by consent of parties that the. 
case should be referred to a Commissioner . 
to take accounts, who in taking them was 
to decide upon all questions of fact, whether 
as to delivery of certain merchandise deli- 
vered or Otherwise with full powers for the 
purpose of the investigation and that if 
questions of law should arise and could. 
not be settled or’ disposed of before the 
Commissioner, they were to be submitted 


. to the Court their Lordships of the Privy 


Council were of opinion ¢hat such a re- 
ference was different from the ordinary ` 
reference to a Commissioner to examine - 
accounts under the C,P.C., and expressed 
adoubt whether it was competent for the 
Court to re-open the question of account. 
againsta’clear finding upon a question of fact 
relating to the account made by the Com- 


(19 W. R. H, . 
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missioner upon the evidence properly be- 
fore him. Watson v. Aga Mehdee Sherazee 
(8). In the case of Toncouri Debi v. Satya 
Dyal Banerjee (9), where the accounts in a 
suit haa been referred toa Commissioner 
appointed under s. 394 of the C. P. O., with 
powers under s. 398, Sir Comar Petheranf, 
C. J., in delivering the judgment of the 
Court on the2nd August 1889 observed as 
follows. :— 

“It is perfectly clear that the object of 
this order was to refer to the Commissioner 
the examination of the accounts for the 
purpose of enabling the Court to see what 
the accounts were, and the duty of the Com- 
missioner was to make out an account in 
the way an accountant should make out an 
account, showing to the Court exactly what 
was the account the books showed and 
nothing else. The business of the Com- 
missioner was practically to place himself 
inthe position of an assistant to the Court 
so as to give the Court all the information 
which the accounts gave so as to enable 
the Court to decide; and it is obvious that 
what was intended. was that he should take 
the Bengali accoufits which were filed in 
1873 and should, by comparing them with 
the books, show whether they actually re- 
presented what the books showed. That 
was his duty and, if that had been done, 
then this Court would have been in a 
position when the matter came before it, to 
deal with the matter, because the Court 
would then have known what the books of 
the parties showed and would have been 
in a position to deal with them in a 
satisfactory way. It is true that under the 
sections which are mentioned here the Com- 
missioner was entitled to take evidence for 
certain purposes and the purposes for 
which a Commissioweris entitled’ to take 
evidence are perfectly clear. Where the 
accounts are ambiguous or where they do 
not disclose the facts, it is the duty of the 
Commissioner to take evidence on that 
point so as to report to the Court what the 
meaning of a particular series of entries in 
those books is for the purpose of enabling 
the Court to give judgment upon them.’ It 
was held in that case that it was not clear 
that the parties had consented torefer the 
accounts to the Commissioner as an arbi- 
trator and, therefore, the report of the Com- 
missioner was to be treated as non-exjstent. 


(8) 1 L A. 346; 3 Sar. P. O. J. 384 (P, O). 
(9) Appeal from Original Decree No, 323 of 1875, 


(90 1. ©. 1928) 
In the present case the scope of the Com- 
missioner’a enquiry does notappear to haye 
been defined and the proceedings that 
were held before him after the decree was 
passed amply support that view. 

. The principles governing a suit of this 
nature are clearly laid down in a series of 
decisions amongst which reference may be 
made to the case of Syed Shah Abai Ahmad 
v. Bibee Nusibun (10). Annada Prosad Roy 
v. Dwaraka Nath Gangopadhyo (4) to which 
I have already referred Degamber Mozumdar 
v. Kaly Nath Roy (11), Huri Nath fat v. 
Krishna Kumar Bakshi (12) and Thiruku- 
maresan Chetti v. Subbaraya Chetti” (13). 
Applying these principles to the present case 
which is somewhat out of the ordinary in 
that it has been found that no account 
papers are due to the plaintiffs, and where 
it isnot alleged that the defendant has 
called upon to explain the accounts and has 
been neglected, failed or refused todo so, it 
follows that it lies upon the plaintiffs to 
point out entries in the accounts which 
they allege to be erroneous, or in respect of 
transactions not shown in the accounts to 
state what monies have been received and 
not credited and the Judge will have 
to deal with the questions thus raised 
between the parties treating each item 
separately. In such a case as observed in 
the case of Upendra Kishore v. Ram Tara 
Debya (2), itis the plaintiff's duty to pro- 
duce the accountsin Court together with 
a succinct statement of what they contain 
and what the balance is whether in his 
favour or against him. This the plaintiffs 
have done to some extent in their plaint but 
they should be allowed a further opportun- 
ity of examining the accounts and putting 
before the Court the items they object 
to or challenge and then the Court will 
decide as to each particular item or series 
of items giving the defendant an opportunity 
of explaining, supporting or accounting 
for the saiditems. If on dealing with the 
questions so raised it is found that the 
defendant is liable then a preliminary 
decree should be passed directing the Com- 
missioner to be appointed for the purpose 
to examine and adjust the accounts on the 
basis of the findings of the Court on the 


(10) 24 W. R. T. 
01.7 C. 654; 90.a. R. 265; 3 Ind Dec. (x.s) 
9 


70. 
(12) 14-0. 147; 131. A. 123; 10 Ind. Jur. 475; 4 Sar, 

P. ©. J. 751; 7 Ind. Dee, (N. 8.) 98 (P. O.) 

(13) 20 M. 313; 7 Ind, Dee. (x, 8.) 222, 
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Questions decided as aforesaid and special. 
directions should be given to the Commis- 
sioner as to the scope and limits of the 
Investigation to be held by him so as to 
determine the extent of the -defendant's 
liability. 

A preliminary decree such as has been 
passed in the present case without any 
directions as to the scope of the examina- 
tion such as the circumstances of the case 
requirej is bound to operate to the prejudice 
and harrassment of the defendant to which 
he should not be subjected in view of the 
finding that the account papers are not due 
from him and the fact that he has not been 
called upon to explain them. Itis also open 
to this further objection thatit delegates 
to the Commissioner the functions which 
legitimately appertain tothe Court. It is 
only to prevent waste of public time that 
résort is to be had to the appointment of a 
Commissioner but when it is found neces- 
sary to have recourse to the provisions of 
O. XX, r. 16 the Judge should follow the 
directions contained in O. XX, r. 17 and 
furnish the Oommissioner with such part 
of the proceedings and such detailed in- 
structions as appear necessary. 

We think, therefore, that the decree pass- 
ed by the learned Subordinate Judge 
should be set aside and the appeal dealt 
with by him in the light of the directions 
given above, 

Costs will abide the result. 

Greaves, J.—I agree, . 

Z.K, Appeal allowed; 

Case remanded. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civiu Revision No. 27 or 1924, 
October 16, 1924. 

Present :—Mr. Kinkhede, A. J. C. 
CHANDAN SINGH—Appricant— 
VETSUS 
LAXMAN ANB ANOTHER—NON-ÅPPLIOANTS. 


Civil Procedure Code (Act V of 1908), s. 115, 
0. XXXIII, r. 1—Permission to sue in forma pauperis 


~-Application rejected—Erroneous iew of law— 
Revision, whether lies—“Sufficiert means”, scope of—- 


Occupancy holding, whether ‘property’. 

Ifa Court refuses to allow a person to -sue as a 
pauper on an erroneous view of law, the order is 
liable to ba sot aside in revision under s. 115 of the 
0. P. O., as by reason of such a view its decision is 
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vitiated on the ground of illegality which led it to 
refuse to exerciss the jurisdiction vested in it by law. 
[p. 949, col. 2.] 

Ganesh Prasad v. Rewa Bai, 41 Ind. Cas. 883; 13 N, 
L. R. 116 and Achalsingh v. D. B. Seth Jiwandas, 75 
Ind. Cas. 993; 19 N. L. R. 165; (1924) A. I. R. (N.) 44, 
followed. 

order that permission to» sue in forma pauperis 
should be granted, the law requires that the intending 
suitor should establish the negation WW the actuality 
of possession of means by him and not of the chance 
of a contingency, much less of an expectancy, on his 
part, of getting in future some means sufficient to 
enable him to pay the. prescribed fee for his plaint. 
[p. 950, vol. 2.] a 

An occupancy holding of a person seeking permis- 
sion to sue in forma pauperis cannot, therefore, be 
taken as sufficient means within the meaning of 
O. XXXII, r. 1, C. P. C., as the right of occupancy is 
in the nature of a purely personal right and cannot be 
transferred or even surrendered for value without 
restrictions. [p. 950, col. 1.] ; 

The price or compensation which an occupancy 
tenant, who has made an agreement with the landlord 
for surrendering his holding, but has not actually 
executed the surrender deed, expects to get for 
surrendering or drowning his lesser interest into the 
greater interest of the landlord, cannot he considered 
to be “means possessed” by him for the purposes of 
O. XXXIII, r. 1, ©. P. O. Itisinore ‘in the nature of 
an expectant claim’ under an. ‘inchoate’ right than 
‘property’ or ‘means’ of which aeperson may be said to 
be possessed. [p. 950, col. 2.] 


Revision against an order of the First 
Sub-Judge, Second Class, Nagpur, in M. C. 
ae 45 of 1923, dated the 30th November 
1923. 

Mr. G. R. Deo, for the Applicant. 

Mr. W. R. Puranik, for the Non-Appli- 
cants. 4 

ORDER.—I am of opinion that this 
revision must succeed. The Munsitf's view 
that the applicant who is an occupancy 
tenant, and expects to make Rs. 1,000 if the 
landlord were to accept a surrender of 
his occupancy land, cannot be considered 
to be a pauper is, on the face of it, erroneous 
and against law and fiable to be set aside- 
in revision under s. 115, C. P. O., because, 
by reason of such a view his decision is 
vitiated on the ground of illegality, which 
led him to refuse to exercise the jurisdic- 
tion vested in him by law: compare Ganesh 
Prasad v. Rewa Bai (1) ånd Achalsingh v. 
Seth Jiwandas (2). 

That the devolution of an untransferable 
right of occupancy does‘not create a liabi- 
lity to pay the debts of the deceased holder 
of such, a right, or that the crops grown 
by the heir are not assets of the deceased 
which “can be followed for satisfaction of 


the debts due by the deceased, is a view 
(1) 41 Ind. Cas. 883; 13 N. L. R. 116. 
(2) 75 Ind, Cas, 993; 19 N. L. R. 165; (1924) A. I. RE 
(N) 44. 


950, 
which has long prevailed in this Court: 
see Nathmal v. Mattoo (3). 

For the purposes of the Provincial Insol- 
vency Act also the law does not- recognize 
Occupancy -tenant-right as ‘property’. That, 
the new Tenancy Act of 1920 contains antex- 
press prohibition against the appointment 
of a Rece@ver of the occupancy land or 
even of the crops thereof and does not 
permit attachment and sale of an occu- 
pancy holding, is too well-known to the 
litigant public. For purposes of s. 60 of 
the C. P. C., the interest which a judgment- 
debtor possesses in his occupancy land is 
not considered attachable and saleable 
on the ground that he has no disposing 
power over it. It is an undeniable fact 
that under law, atenancy is personal and 
heritable within certain limits and is sub- 
Jons to many restrictions as to its aliena- 

ion. 

The right of occupancy can thus be in 
the nature of a purely personal right and 
cannot, therefore, be freely transferred 
without restriction. Nor is it saleable by auc- 
tion ata compu®sory sale under the orders 
of the Court. The nearest approach to such 
a right is the right of a Hindu widow to 
reside in her husband’s family house. Such 
a right cannot be attached in execution as 
it is not saleable property: ‘Salakshi v. 
Lakshmayee (4). Similarly inasmuch as a 
mere agreement to sell does not create 
any interest in immoveable property, the 
price that may be payable does not become 
a ‘debt’ until the conveyance is executed 
and consequently it is not liable to be 


` attached before the execution of the con- 


. Singh v. Baijnath Das (6). 


veyance, in execution of a decree against 
the intending purchaser: Ahmad-ud-din 
Khan v. Majlis Rai, (5). Once the sale is 
complete the amount representing the 
price may be attached in the hands of the 
purchaser, and it does not make any differ- 
ence that the whole is payable in one sum 
or by instalments or in the shape of periodi- 
cal payments: cgmpare Har Shanker Prasad 
Consequently 
merely because an occupancy tenant's inter- 
est which is otherwise not saleable or at 
any rate is subject to a restriction as to 
alienation, may,, by agreement with the 


- landlord, be convertible into cash, it does 


. 


not follow that the amount likely to be 


(3) 21 Ind. Cas. 272; 9 N. L. R. 137. 

(4) 31 M. 500; 4 M. L. T. 485. 

(5) 3 A. 12: 2 Ind. Dec. (N. s.) 2. 

(6) 23 A, 164; A. W. N. (1901) 50. . 
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fetched becomes ‘property’ or debt over which 


“he might be said to have a disposing power, . 


in the sense that the landlord can be served 
with a notice of attachment prohibiting him 
from paying it to.the tenant, until the 
surrender deed is executed. 

Just as the interest in the pre-empted 
property of a successful pre-emptor who 
has not yet paid the pre-emptive price 
fixed by the decree isa merely contingent 
interest which cannot be attached, simi- 
larly, the price or compensation which an 
occupancy tenant, who has made an agree- 
ment with the landlord for surrendering 
his holding but has not actually executed 
the surrender deed, expects to get, for 
surrendering or drowning his lesser interest 
into the greater interest of the landlord- 
cannot be considered to be “means possess- 
ed” by him for the purposes of O. XXXIII, 
r.1,C.P.C. It is more ‘in the nature of 
an expectant claim’ under an ‘inchoate’ 
right than ‘property’ or ‘means’ of which 
a person may he said to be possessed: 
compare Syud Tuffuzool Hossein Khan v. 
Rughoonath Pershad (7). 


Where a fee is not prescribed, the pauper 
must be entitled to property worth one 
hundred rupees other than his necessary 
wearing apparel and the subject-matter 
of the suit, but where a fee is prescribed all 
that the law enjoins a Court to see is whe- 
ther the intending suitor is not possessed 
of sufficient means to enable him to pay the 
fee prescribed, for otherwise he cannot be 
allowed to sue asa pauper. What the law, 
therefore, wants the intending suitor to 
establish is the negation of the actuality of 
possessien of means by him if he is seeking 
permission to sue in forma pauperis, and 
not of the chance of eventuality, or of a 
mere possibility or contingency, much less: 
of an expectancy on his part, of getting in 
future some means sufficient to enable him 
to pay the prescribed fee for his plaint. 

If a person is possessed of property but 
his ownership, 7. e. the bundle of rights he 
has in that property, is such as has no 
present market value, under the law in 
force for the time being, or gives: him no 
absolute control or power of disposal -over 
it, or his liberty in the matter of enjoyment 
or exercise of an absolute, free and untram- 
melled right of*transferring or conveying a 
valid.title thereto, in favour of any person 


(7) 14 M. I. A. 40; 7B. L. R. 186; 2 Suth, P Q. J, 
434; 2 Sar. P. O. J. 656; 20 R. R, 701, 
e 
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in the world he liked,—a right incidental to 
- all ownership—is, byany Statute, takenaway, 
or fettered, or made to depend upon the 
_ option, or consent or concurrence of third 
. persons who are not bound or under any 
< legal obligation to convey, or to accept a, 
‘conveyance from him, at his request, no 
` intending purchaser will go in for the ac- 
‘, quisition of such a right, and part with his 
own money in obtaining a transfer of a 
» precarious ownership like this. According 
“ to Blackstone ‘the sole and despotic dominion 
. which one man claims and exercises over 
‘the external things of the world, in total 
»-exclusion of the right of any other indivi- 
dual in the universe’, is ‘property’. 

- Austin enumerates the following amongst 
“the five applications of the term ‘pro-. 
-perty’ 

“A right indefinite in user, —unrestricted 
, in- point of disposition—and unlimited in 

point of duration”. 

I may, therefore, say that an ownership 
< of ‘property devoid of the right of free 
‘transfer, is for all intents and purposes, 

only a nominal ownership, because it is 
not capable ‘of immediate conversion into 
‘what may be termed the where-withal or 
eiginews of war to:enable the pauper to fight 
‘out’ the battle with his opponent in a Civil 

Court. 

. To insist upon an applicant who possesses 
# an unsaleable tenant right to establish as 

a condition precedent to his getting the 
permission to sue ‘in forma pauperis that 

there is nobody,-amongst his possible ‘heirs, 
c-whovris willing to take a transfer, or not 
- eventhe-landlord: to-take a-surrender of 
vihis ‘tenant right, and pay him its money 
svequivalent in the King’s-coin, or make a 
“present to him, or to accommodate him with 
* a ‘loan, ofthe amount required for payment 

-of Court-fee is to practically deny justice 
tto a poor litigant'at the very threshliold 
csiofithe temple of justice he seeks to enter 
sunder ‘the special provision in the C: P. C. 
wwhich the Sovereign-:power has thought ‘fit 
-vto make; for the benefit of persons too poor 
“to -pay the Court-fee, in order that they 
may be enabled to ‘bring and prosecute 
“their claims’ without payment of Court- 
tefee: compare Jotindro Nath Chowdhry v. 
Dwarka Nath Dey (8). It wuld be defeat- 
ing the very object of-the Legislature in 
“enacting O. XXXIII, r. 19 ©. P. O., which 
„eyests jurisdiction in a Court to accommodate 


(8) 20 C, 111 at p. 115; 10 Iud. Dee. (N. s.) 75. 
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a poor suitor by granting him temporary 
exemption from payment of the duty which 
itis the privilege of the Crown to levy in 
advance on every litigation which a subject 
might ehoose to commence in Courts 
established under its authority for adminis- 
tæring justice according to law, ‘The 2ppli- 
cation has, in my opinion, been cena 
rejected by the Munsif. 

The omission to mention thë value of 
the occupancy tenant right in the Schedule 
cannot also under these circumstances be 
treated asa defect which renders the peti- 
tion liable to rejection under r. 5 (a) of 
O. XXXIII, ©. P. ©, as held by the 
Munsif. : 

For all these reasons I allow the appli- 
cation and remand the case for disposal 
according to law with advertence to-the 
above remarks. The non-applicants shall 
pay the costs of these proceedings in revi- 
sion to the applicant and bear his own. 
Costs in lower Court will abide the event, 
Pleader’s fee Rs, 25. 

N. H. 


MUL CHAND, 


Application allowed. 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Sgconp Cryin APeBAL No. 220 or 1924. 
September 4, 1925. 
Present:—Mr. Simpson, A. J. ©. 
RAN SAJJAD HUSAIN—Puarntirr—~ 
APPBLLANT 
versus 
MUL CHAND—Derenpant—RssponDgent, 

Defamation—Report of crime to Police—Honest 
belief in truth of report—Suit for damages—Qualified 
priv ilege—"“Honest belief“ whether same thing as 
“yeasonable*and probable case”. 

A report of a crime to the Police carries with it a 
qualified privilege with regard to defamation., That 
qualified privilege amounts to this, that it is sufficient 
that if the defendant had an honest belief. that what 
he said was true. An honest belief does not, however, 
come to the same thing as reasonable and probable 
cause. 

Majju v. Lachman Prasad; 8% Ind. Cas. 702; a A. 
671; 22 A. L. J. 597; (1994) A. LR. (A.) 535; L. R. 5 
A. 418 Oiv., referred to. 

Therefore, where there is theft in the house of the 
defendant, and he makes a report that the plaintiff was 
concerned in it, in the honest belief that the plaintiff 


was so concerned, the plaintiff's suit for recovery of: 


damages for defamation is not maintainable, 


Second appeal from a decree of the Third 
Additional District Judge, Lucknow, dated 
the 23rd February 1924,’reversing ‘that of 


r 
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_the Sub-Judge, Kheri, dated the 22nd 
December 1922, : 

Mr, Ram Prasad Varma, for the Appel- 
lant. 

Mr. K. P. Misra for Mr. G. N. Misra, 
for the Respondent. 

JUDGMENT.—The appellant isẹthe 
plaintiff. The suit was one for the recovery 
of Rs. 1,590 as damages for defamation. 
. The learned Subordinate Judge decreed the 
_ claim for Rs. 50 with full costs of the suit 
against the defendant. The defendant 
appealed and the learned District Judge 
allowed the appeal and dismissed the plaint- 
iffs suit with costs in both Courts. The 
plaintiff comes here on second appeal, 

On the facts found by the lower Court it 
. is impossible to disturb the decree. The 
facts found are that there was theft in the 
house of the defendant, and that he made a 
report that the plaintiff was concerned in it 
in the honest belief that the plaintiff was 
so concerned. A report of a crime to the 
Police carries with it a qualified privilege 
with regard to defamation That qualified 
privilege amounts to this, that it is sufficient 
that if the defenglant had an honest belief 
that what he said was true, as was held 
in a recent case bya Full Bench of the 
High Court Majju v. Lachman Prasad (1). 
No doubt the judgment goes on to say that 
an honest belief and reasonable and prob- 
able cause come tothe same thing. With 
very great respect I cannot aecept this 
proposition, “This writ down so in heaven 
but not earth”. Here human nature is a 
compound thing, by no means entirely made 
up of reason. Many honest beliefs exist 
without either reasonable or probable 
cause. f 
There is no ground for interfering with 


the decree. The appeal is dismissed with 
costs. a 
S. D. Appeal dismissed. 


(1) 84 Ind. Cas. 702; 46 A. 671; 22 A. L. J. 497; 
(1924) A. L R, (A) 535; L. R. 5 A. 478 Civ. 





MADRAS HIGH COURT. 
Second Civin APPEAL No. 286 or 1922. 
: February 24, 1925. 
Present:—Mr. Justice Odgers. 
D. B. PACHAIAPPA CHETTI AND OTHERS 


APPELLANTS é 
TETSUS 
C. VENKATACHARIAR AND oOT™HERS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1568}, s. 47, 0. XXI i 


PACHATAPPA OHRTTI V. VENKATAOHARIAR. 
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rr. 95, 97, 103—Decree-holder purchaser—A pplication 


. under r. 95—Obstruction— Order referring applicant to 


suit—Claimant obstructor party t8 suii—Order, whether 
appealable—Separate suit, maintainability of. 

Jn execution ofa decree on a mortgage, the plaint- 
iff purchased the property himself, but was obstruct- 
ed by a prior purchaser (a party to the suit) in exe- 
cution of a money-decree obtained against the mort- 
gagor. Two years thereafter, he again applied for 
delivery under O. XXI, r. 95, O. P. O., but the Court 
“referred to him to suit” under the mistaken impres- 
sion. that the petition was under r. 97. The decree- 
holder without appealing filed a suit: 

Held, (1) that the matter arose under s. 47, O. P. O, 
and, therefore, the plaintiff ought to have appealed 
and a separate suit did not lie; [p. 954, col. 1 

(2) that the suit having been misconceived ab initio, 
the plaintiff was not entitled to ask in second appeal 
that the suit should be converted into an execution 
proceeding. [p. 955, col. 1.] 7 

Where claim proceedings under O. XXI, 0. P. CG, 
fall also under s. 47, r. 103 of O. XXI does not prevent 
an appeal against an order therein as it falls under 
s.47 of the Oode. But the two remedies are not 
concurrent, so as to entitle a party to proceed at his 
option either by a suit or by way of appeal; the pro- 
cedure under s. 47 and that under O. XXI, r. 103 are 
not cumulative. [p. 954, col. Lj : 

Under s. 47 (2), C. P. O., the Court is at liberty to 
treat a proceeding under the section as a suitor a 
suit as a proceeding but subject only to any objection 
as to limitation or jurisdiction. [p. 955, col. 1.] 


Second appeal against a decree of the 
District Court, Salem, dated the 18th 
April 1921, in Appeal Suit No. 52 of 1916, 
preferred against that of the Court 
of the Temporary Subordinate Judge, 
Salem, dated the 11th October 1915, in O. 8, 
No. 12 of 1915, (O. S. No. 2 of 1913, on the 
file of the District Court, Salem). 

Messrs. A. Krishnaswami Iyer and B., 
Somayya, for the Appellants. 

Messrs, K. Krishnaswamy Tyer and 
K. V. Sesha. Iyengar, for the Respondents. 

JUDGMENT.—This was a suit to 
establish the plaintiffs’ right to the suit 
property and to recover the same from de- 
fendants Nos. 1 to 5, if necessary after 
division, and for mesne profits. The Tem- 
porary Subordinate Judge of Salem decreed 
the suit in favour of the plaintiffs holding 
that they were entitled to a two-third share 
in the lease-hold right in the plaint village 
with mesne profits. On appeal to the Dis- 
trict Judge of Salem, he found that the 
suit was not maintainable in law and dis- 
missed it, The property originally belong- 
ed to the 6th defendant and his sons. It 
was mortgaged under two mortgage- deeds, 
Exs. A ande B, to the plaintiffs’ father. We 
are only concerned with the first of these 
mortgages dated llth July 1898. The 
plaintifis sued on the mortgages, got a 
decree on 28th August 1907, executed it 
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and purchased the property in Gourt sale 
on 28th January 1909. They tried to take 
possession on 21st May 1910, Ex. C-4 and 
the Ist defendant and others obstructed. 
These latter had hought the property on 
9th December 1408 in execution of a money 
decree obtained by them on 10th April 
1901 in O. S. No. 698 of 1898 on the file of 
the Tirupattur Munsif's Court. When the 
lst defendant in 1908 proceeded to execute 

“his decree, the plaintiffs’ father, on 26th 
October 1908, put in a claim petition to the 
Executing Court that the Court sale should 
be subject to his mortgages. The claim 
was dismissed on 6th November 1908 and 
the lst defendant bought the property in 
Court sale on 9th December 1908. 

The first point taken before me on appeal 
from the District Judge is with reference to 
the order made on Ex. C-5. Exhibit C-5 is 
a petition dated 25th September 1912 by 
the plaintiffs under r. 95, O. XXI, C. P.O, 
and they pray that the Ist plaintiff having 
now become a major the said property may 
be delivered to the Ist plaintiff on behalf 
of all the plaintiffs, The order of the 
learned District Judge on this petition 
dated 24th October 1912 was: “Refer him 
to suit”. This is obviously a reference to 
O. XXI, r. 103 where a party not being a 
judgment-debtor against whom an order is 
made under r. 98, r. 99 or r. 101 may bring 
a suit. This portion ofthe O. XXI, C.P. ©., 
begins with r. 97 and is headed “Resistance 
to delivery of possession to decree-holder or 
purchaser”, whereas r. 95 is in a different 
part of the order headed “sale of immove- 
able property”. Itis not disputed that if 
the application was in fact underr. 95, the 
order of the learned Judge must be taken 
to be an order under that rule, that s. 47 
C. P. C., is applicable and that the plaint- 
iffs remedy was not by a.suit under 
r.: 103, O. XX1, but by appeal from the 
order under s. 47, which appeal is spe- 
cifically given by the Code under s. 2 (2) 
ands. 96. This point was not aken in the 
first Court but the learned District 
Judge allowed it to be taken before him, 
and as it has been argued in ezxtenso 

. before me I must deal with it. The learned 

District Judge thought that though Ex. C-5 
made no reference to any obstriction and 
owing to lapse of time the affidavit in sup- 

port of the petition was mot available before 
him, some reference to an obstruction must 
have been made therein, otherwise the 

Court would have ordered delivery which 


e . 
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would have been the appropriate order 
under r. 95 and not have referred the plaint- 
iffs to a suit. The learned Judge, there- _ 
fore, held that Ex, C-5 was an order passed 
in execution on a matter of removal of ob- 
struction to delivery of possession and, 
therefore, that the order in Ex. C-5 was one 
made against the plaintiffs, in that the 
Court refused to carry out they prayer for 
delivery and referred them toa suit. With 
regard to that, I entertain grave doubts 
whether the learned Judge was right. Mr. 
K, V. Krishnaswami Iyer for the respond- 
ents contends that, assuming the order in 
Ex. C-5 was one under r. 103, the terms of 
the rule have not been complied with and 
the plaintiffs are, therefore, not persons 
against whom an order has been made 
and, therefore, no remedy by a suit under 
r. 103, was open to them. All one can say 
is that there was no evidence that in Octo- 
ber 1912 there was a continued obstruction 
by the defendants such as has been 
reported to the Court in June 1910, Ex. 
C-4. Itlooks as if the Court was mis- 
taken and thought that the petition Ex, 0-5 
was really under r. 97 and hence referred 
the plaintiffs to a suit. However that may 
be, it will not affect my decision on the 
main point which I now proceed to consider. 
It was urged for the plaintiffs-appellants 
before me that the remedy under r. 103 does 
not take away the right of appeal under 
s. 47. Three cases are referred to in Siva- 
samba Iyer v. Kuppan Samban (1), where 
it was held that s. 47 is comprehensive 
and the fact that an alternative procedure 
by suit instead of appeal is provided in 
„certain circumstances cannot affect its 
character. In Meyyappa Chetty v. Chidam- 
baram Chetty (2), a decision of the same two 
learned Judges, they heldthat O. ANI, r. 103, 
should not be read ab providing expressly 
against any right of appeal which would 
otherwise be available. Badmi Seshiah v. 
Kaiti Chinna Marippa (8) was. also referred 
to in this connection where a Bench of this 
Court held that r. 103 is not restricted by 
the general provisions of s.47. Imight add 
that this latter isa short judgment and no 
reasons are given for the decigion. In 
Veyindramuthu Pillai v. Maya Nandan (4) 
decided by the learned Judges who decided 
(1) 82 Ind Cas. 769; 29 M. Iu. J. 629. 
(2) 61 Ind. Cas. 349; 39 M. L. J. 603; 12 L, W. 273, 
(1920%M. W. N. 562. 
(3) 52 Ind. Cas. 928. 
(4) 54 Ind. Cas. 209; (1919).M. W. N. 881; 26 M. L. 
T. 391; 32 M. L, J. 32; 43 M, 107. 
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the cases just cited from the Madras Law 
Journal, they held that where claim pro- 
ceedings under O. XXI, fall also under 
s. 47, O XXI, r, 103 does not prevent an 
appeal against an order therein as it falls 
under s. 47 of the Code. That is to say,, 
‘that with regard to this case and those cited 
‘from the Madras Law Journal it was held 
` that a suit ander r. 103 does not bar an 
appeal under s. 47. The learned Judges 
did not consider the case here, namely, whe- 
ther a case really arising under s. 47 would 
bara suit under r. 103. I agree with the con- 
tention of the learned Vakil for the respond- 
ents that the cases cited (with the possible 
exception of 52 Indian Cases) do not estab- 
lish the proposition that the two remedies 
are concurrent, so that assuming that this 
is a suit under r. 103 and that the order in 
Ex. C-5 was really one under s. 47, it was 
not‘open to the plaintiffs to proceed at their 
option either by a suit or by way of appeal. 
It is also to be observed that s. 47 expressly. 
bars a suitin contra-distinction to r. 103 
which says that the order on obstruction 
proceedings shall be conclusive subject to 
the result of the mit if any. It has, as far 
as I know, never been suggested in any 
case that the procedure under s. 47 and 
under r. 103 is cumulative. If this were 
the law, it is not difficult to imagine that 
anomalies would arise. I must hold, there- 
fore, that the learned District Judge was 
right in holding that the matter arose under 


: 8. 47 and that, therefore, the plaintiffs ought . 


to have appealed. For this. appeal -they 
are now, of. course, hopelessly out ‘of time. 
. The appellants, therefore, urge the matter 
“which will be dealt with hereafter: under 
- the third point.” Further the rules provide 
that an investigation should be made 
under r. 97 (2) and this is a sine qua non of 
an order under rr. 98 and 99. These rules 
bear some analogy to rr. 58 and 63 which 
ware headed “Investigation of claims and 
objections’. But it will be observed that 
under r. 63 no investigation is necessary 
and. a suit can be brought by the party 
against whom an order is made. That an 
. investigation is necessary under r. 97 @) is 
- clear from the rulings in Sarat Chandra 
. Bisu v. Tarini Prasad Pal Chowdhry (5), 
‘, Majjiga Venkatasubba Reddi v, Chundi Linga 
Reddi (6), by a Bench of this Court and 
Gouri Churn Patni v. Sita Patni (7). This 
(5) 34 C. 491; 11 C. W. N. 487. 
2 41 Ind. Cas. 640., 
(7) 5 Ind. Cas. 710; 14 ©. W. N. 346 at p. 351. 
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only shows again that the plaintiffs ought ' 
to have appealed from the order passed ‘on 
Ex. 0-5 if it was mistakenly made under 
r. 95 as mentioned above or ‘in any case as 
having been passed without complying with 
the condition precedent laid down in r. 97 
(2). However, there is nothing whatever on 
the record here to show that any investiga- 
tion wasin fact made. I must, therefore, 
decide against the appellants with regard 
to the first point. 

The second point is that an act of the 
Court should not-be allowed to injure the 
appellant. If the Court made a mistake in 
referring the appellant toa suit, he should - 
not suffer and there was no obligation on 
him to file an appeal against that order. 
The reply is this that no estoppel is-plead- 
ed and there is nothing on the record to 
show that the respondent was responsible 
for the order passed. 


The third point is that ifas I have-held 
an appeal ought to have been preferred 
against the order on Ex, C-5, I should con- 
vert this into an appeal under s. 47, O. P. C. 
It is pointed out that as the point was taken 
by the District Judge, appeal against the 
order passed by him holding that the matter 
falls under the purview of s. 47 lies to this 
Court. The order passed on’ Ex. 0-5- was 
by a former District Judge and was, there- 
fore, res judicata in the lower. Appellate 
Court. The authority quoted for so treat- 
ing the appeal isthe judgment in C. M. A. 
No. 127 of 1920 where the learned Judges . 
held that in the facts of that case they 
should exercise the power. It may -be 
pointed out that the order was one passed 
in 1912 and Lam being asked over 12 years 
after that time to allow the erroneous -pro- 
cedure taken on that order to be eliminated 
and practically that the parties should be 
absolved from the course they. took. On 
the other side, it is represented that the 
fault, if any, was with the Court and that 
the plaintiffs may have been misled by the 
order passed on Ex. C-5. It will be observ- 
ed that there is no contention in the written 
statement that the plaintiff's suit was mis- 
conceived and even if there were, it is-now 
too late for an appeal under s. 47. ‘Further 
Muttia v, Appasami (8) shows that the. peti- 
tion Ex, 5 is perfectly legal under a. 47 
although the’ petitioner therein -had been 
previously obstricted. It was held there — 
was nathing to prevent the decree-holder 


(8) 13 M. 504; 4 Indt-Dee, (N. 8.) 1063, 


1901. ©. 1935) 


or purchaser who had been obstructed or 
resisted in his“‘attempt to get possession of 
the property from making a fresh applica- 
tion for delivery [see also Abdul Karim 
Sahib v. Timmaraya Chetty (9), a judgment 


` of this Court] The learned District Judge, | 


considered this question very carefully in 
para. 17 of his judgment. He held 
that the decision in Ex. C-5 wasa decision 
on jurisdiction and that not having been 
- appealed against and there being no prayer 
in the plaint in the suit to set it aside 
it was final as regards himself and barred 
the present suit being converted into an 
execution application and that in either 
view, the suit viewed as an application for 
possession is out of time. Under s. 47 (2) 
the Court is at liberty to treat a proceeding 
under this section asa suit or a suit as a 
- proceeding but subject to any objection .as 
to limitation or jurisdiction. It seems to 
' me that here the plea of Jimitation must 
prevail. It is-said that there are good grounds 
for excusing the delay and for allowing the 
matter to be converted into a proceeding. 
Lam, however, unable to agree. I think that 
the suit being misconceived ab initio, the 
‘plaintiffs are not entitled to ask me in 
‚second appeal for such a concession as this. 
_ I, therefore, think that the appeal fails on 
all these grounds and must be dismissed 
with costs. 
V, N. V. 
N. H. 


(9) 24 Ind, Ca’ 512. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 

» APPEAL FROM Oper No. 433 or 1924. 
February 24, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Mukerjee. 

HARI MOHAN DALAL— 
APPELLANT 
versus 


.'PURENDRA NATH NAG CHOUDHURY 
AND OTHERS—~RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 8. 47—~Repre- 

. sentative”, meaning of.-Mortgagee, whether representa- 
tive of judgment-debtor—Bengal Tenancy Act (VIII of 
1885), ss. 148A, 160 (g)—Rent suit by ce-sharer land- 
lord, ‘frame of-—Patni mortgage executed for benefit of 

-gemindar, whether protected interest 

. A-person affected by a decr@ is a representative of 
the judgment-debtor within the meaning of the term 
,oasiused Ins 47 of the O. P. O. Therefore, a mortgagee 
of a patni taluk is a representative of the patnidar 


against whom a decree for rent of the-patnt has been . 


HARI MOHAN DALAL Y. PURENDRA NATH NAG OHOUDHURY. 
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obtained and is competent to challenge the execution 
of the decree. [p. 956, col. 2.] 

It is of the essence ofa suit under s. 148A of the 
Bengal Tenancy Act that either the whole rent must 
be due or else the plaintiff must be unable to ascer- 
tain whether or not the whole’ of the rent is due. For 
a suit to fall under the provisions of that section: it 

ust be a suit to recover the whole of the rent due. 
[p. 957, col. 1.] 

Where a mortgage of a patni taluk is created for the 
benefit of the zemindar, the mortgage is an interest 
which comes within the provisions of s. 160 (g) of the’ 
Bengal Tenancy Act and is thus protected from 
annulment ona sale of the patni for arrears of rent. 
[p. 958, col. 1.) | 

Appeal against an order of the Subordi- 
nate Judge, Third Court, -24-Perganas, 
dated the 6th December 1924. 

Mr. Basak and Babu Narendra 
Dalal, for the Appellant. 

Babus Rupendra Kumar. Mitter ahd 


Pramatha Nath Mitra, for the Respond- 


ents, 
JUDGMENT. : 
Greaves, J.—This is an appeal fro 
an order of the Third Subordinate Judge of 
Alipur dated the 6th of December 1924. For 
an understanding of the matters that. 
arise in the appeal and the Rule it is 
necessary to state a few facts. One Raj 
Mohan Nag Choudhury was the owner-of 
certain property. He died leaving a son 
Chandra Nath Nag Choudhury who had 
married alady named Nisadini. Chandra 
Nath had six sons one of whom named 
Bhupendra Nath Nag Choudhury was dead 
at the time of the events hereinafter re- 
ferred to and his interest has passed to 
his-son Chandi Charan Nag Choudhury. 
After the death of. Raj Mohan who had 
left all his properties by Will to his 


Nath 


. grandsons, the sons of Chandra Nath,.a 


suit was commenced for partition of the 
estate of Raj Mohan and for administra- 
tion thereof and a Receiver was appointed. 
In order to clear off ‘the debts of Raj 
Moban’s estate it was necessary to raise 
money in some way or other and the 
Receiver applied for and obtained an order 
for the sale of a portion of Raj Mohan's 
estate for the liquidation of his debts. 
Against that order an appeal was ipresented 
to, this Court and was numbered 385 ‘of 
1913 and this Court decided that: it was 
inadvisable to.sell the two -mehals in 
accordance with the order’ of the Court 
below and that it would be-better that a 
patni lease should be- created of these two 
mehals and of-vanother mehal and that-out 
of the selami to be. paid by the painidars 


-the -debts ‘of Raj ‘Mohan's estate shouldbe 
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paid off. The patni was put up to auction 
to the higest bidder and eventually Sur- 
_ endra Nath Nag, one of the grandsons of 
Raj Mohan Nag, and Nisadini Dasi the 
widow of Chandra Nath were the highest 
bidders for the patni. The patni was to 
be granted at an annual rent of Rs. 700° 
and at a selami, I should mention that 
several stingers competed for the patni 
amongst others one Harendra Nath Ballav, 
Surendra Natn Nag Choudhury and Nisa- 
dini Dasi being the highest biddérs and a 
patni was granted tothem at a patni rent 


of Rs. 7,000 and a selami of Rs 1,82,000, , 


Surendra and Nisadini had no moneyto 
pay the selami and accordingly they mort- 
gaged the patni to the applicant before 
us Hari Mohan Dalal in order to pay the 
selami. The mortgage included not merely 
the patni interest but also the zemindari 
interest of Surendra, Nisadiniand Upendra. 
Subsequently, Nisadini and Surendra failed 
to pay the patni rent and a suit was 
brought for the rent and a decree was 
obtained. In execution of the decree the 
decree-holders sought to bring the patni 
to sale and it iseagainst the order for sale 
of the patni that this appeal has been pre- 
ferred by Hari Mohan Dalal the mortgagee 
of the patni interest and of a portion of 
the zemindari interest. He applied under 
the provisions of s. 47 of the C. P. C., to 
the lower Court asking for an order that 
the execution was-legally untenable and 
that the property should be sold subject 
to the liabilities for his mortgage which 
amounted to a sum of over 3 lacs of rupees 
and in respect of which he has obtained a 
mortgage-decree. The Court below dis- 
missed the mortgagee’s application on 
various grounds which are stated in the 
various orders which appear inethe paper 
book and accordingl} this appeal has been 
preferred. : 

At the outset a preliminary objection 
was taken on behalf of the respondents 
that no appeal lay. ‘The objection was 
based on the ground that the present ap- 
pellant before us; the mortgagee was not 
a party to the rent suit which had been 
brought by the zemindars for the patni 
rent and that he was not arepresentative 
within the meaning of that word and that 
accordingly he was not entitled te appeal 
to this Court. There is.alsoa rule which 
was obtained by the appellant before us 
having regard to the difficulty that was 
felt on this point, We think, however, 
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that this objection must fail because we 


-think that within the ‘meaning of the 


decisions of this Court the appellant is a 
representative and, therefore, comes within 
the scope of the provisions of s. 47 of the 
C. P. ©. In the case of Ishan Chunder 
Sirkar v. Beni Madhub Sirkar (1), the 
matter was discussed by a Full Bench of 
this Court and according to the judgment 
of that Court a representative is a person 
who is bound by the decree and the learn- 
ed Judges further said that a person | 
affected by the decree was really a repre- 
sentative within the meaning of the term 
as used in s. 47 and there is another case 
which has some bearing on the point, 
namely, the case of Srimati Nissa Bibi v. 
Radha Kishore Manilkya (2). It was held 
in that case that the person to whom a 
transferable occupancy holding was mort- 
gaged before its sale in execution of.a 
rent decree was a representative of the 
judgment-debtor within the meaning of s. 
244 of the C. P. C. We think. therefore, 
that the preliminary objection must fail 
and that an appeal is permissible to this- 
Court. 

Now various questions have been raised 
before us in this appeal. It is not neces- 
sary, we think, to deal with all of them 
because we think that two points that. 
have been urged before us really dispose of 
the matter. Firstly, it has been urged 
before us that -this is nota rent-decree 
but is merely a money-decree. As against 
this we were referred to the provisions of 
s. 148A of the Bengal Tenancy Act and 
it was argued on behalf of the opposite 
parties that having regard to the words 
of that section and the decisions of this 
Court the decree passed was a rent-decree 
and it could be executed as such. Section 
148A provides that where a co-sharer land- 
lord who has instituted a suit to recover 
the rent due to all the co-sharer-landlords 
in respect of an entire tenure or holding 
and has made all the remaining co-sharers 
parties, defendants, to the suit is unable 
to ascertain what rent is due for the whole 
tenure or holding or whether the rent due 
to the other co-sharer-landlords has been 
paid or not owing to the refusal or neglect 
of the tenant or of the co-sharer-landlords, 
defendants to thesuit, to furnish him with 
correct informati8n such plaintiff co-sharer- 


noi Bt S88 10. W. N. 36; 12 Ind, Dec. (x.s) 
07. i 
(2) 110. W. N. 312. 
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landlord is entitled to proceed with the 
suit for his share only of therent. ‘The 
Vakil for the opposite parties referred to 
us the plaint-in the suit and to the 
allegations there made as showing that the 
suit fell within the exact terms of s, 148A 
and we were referred to various decisions 
of this Court in support ofthis proposition 
notably to Nunda Lal Choudhury v. Kala 
Chand Choudhury (3), Brohmandan Nath 
Deb Sirkar v. Hem Chandra Mitter (4), 
Baikuntha Nath Sen v. Ramapati Chatterjee 
(3), Profulla Chandra Ghose v. Baburam 
Mandal (6), and Jagabandhu Nandi v. 
Abdul Hamid Mea (7). In all these cases, 
in some of which the suits were held 
to fall within the provisions of s. 148A 
and in others not, what were the neces- 
sary allegations in asuit of this nature 
were discussed and considered and it seems 
to us that for a suit to fall under the 
provisions -of s. 148A it must be a suit 
which is to recover the whole of the rent 
due. It is true that some of the rent may 
turn out not to be actually due as it 
may have been paid to some of the co- 
sharers. But it certainly seems to be of 
the essence of a suit under s. 148A that 
either the whole rent is due or else the 
plaintiffs are unable to ascertain whether 
or not the whole of the rent is due. Now 
it seems to us thatthe present case does 
not fall under any suchprinciple. From 
the facts which I have already stated it 
appears that some of the zemindars were 
themselves paitnidars and, consequently, it 
was clear that no rentin respect of the 
patni was due to those zemindars who 
occupied the dual positions of zemindars 
and patnidars as well. Consequently the 
suit was not and could not be to the 
knowledge of the plaintiff in the suit—a 
suit for the whole rent in respect of a 
tenure or holding—and for these reasons 
we think that the suit does not fall under 
the circumstances of this case, which are, 
of course, special, under the provisions of 
s. 148A, that is to say, it follows that the 
decree which has been passed is not a rent 
decree within the meaning ofs. 148A but 
merely a money-decree which can only be 
executed as such. - 
. The second point which arises “is whe- 

(3) 8 Ind. Cas. 50; 15 O. W. N. 820. e 

4) 23 Ind. Cas. 981; 18 C. W. N, 1016. 
~ (5) 45 Ind. Cas. 767; 27 O. L. J. POL. 

6) 65 Ind. Cas. 1; 3140. L. J. 462. k 
. (7) 85 Ind, Oas, 214; 28 O. W. N. 757; (1928) "A, L R. 
(0) 82, 
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ther the interest of the mortgagee here 
is a protected interest within the provisions 
of s. 160 (g) of the Bengal Tenancy 
Act or not. The opposite party says ‘No’. 
The appellant before us says thatit is a 
protected interest under the provisions of 
b. 160 (g) of the Bengal Tenancy Act. The 
sub-section provides that any right or 
interest which the landlord, eat whose 
instance the tenure or holding is sold, or 
his predecessor-in-title has expressly and in 
writing given the tenant for the time 
being permission to create shall be deemed 
to be protected interest within the mean- 
ing of Ch. XIV of the Bengal Tenancy 
Act. Now I have already stated the circum- 
stances under which the mortgage was 
created. It was created if I may repeat 
what I have stated to preserve the property 
which formed Raj Mohan'sestate and to clear 
that property from debts and to prevent a 
sale of any portion of that estate. The 
judgment of this Court in Appeal No, 385 
of 1913 to which I have referred states that 
the paini-lease was granted by the order 
of the Court and that it would be binding 
upon all the parties to t&e litigation and 
it directed that the patnidars who had 
borrowed the money for the purpose’ of 
paying the selami from the mortgagee 
should execute a mortgage in his favour 
as arranged between the parties. On 
behalf of the opposite party it is urged 
that so far as the mortgage is concerned 
the plaintiffs in the rent suit are not in any 
way parties thereto or bound thereby and 
we were referred to the terms of the patni 
and to the mortgage itself. We were fur- 
ther referred to the fact that the patni rent 
was asum of Rs. 7,000 and that over and 
above the patni rent the collections from 
the mehale amounted (to an additional 
Rs, 10,000 or Rs. 11,000 and we were further 
referred to the fact, which I have already 
stated, that strangers came forward and 
bid for the patni and that it was by mere 
accident that in the end Nisadini and 
Surendra happened to be the highest bid- 
ders and that for the purpose of this 
suit they should be treated as strangers 
in respect of the transaction. We feel 
some difficulty in agreeing with this con- 
tention. It seems to usthat the mortgage 
was created for the benefit of the whole 
body of zemindars.and certainly the plaint- 
ifs in*the rent suit, although they were 
not patnidars and were nop parties to the 
mortgage in any way, have been benefited 
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by the creation of the mortgage and by 
the clearing of the estate from the debts 
out of the money advanced by the mort- 
gagee. It seems to us, therefore, that the 
interest, that is to say, the mortgage in 
this instance, which has been created is 
an interest which comes within the pro-s 
visions of s, 160(g). It was created by the. 
order of the Court and with consent of all 
the parties to the suit and it seems inequit- 
able to say that itis not an interest which 
. Should receive the protection given to such 
an interest under the provisions of s. 160 
(g9). We were 
dealing with protected interests and to 
the words which are said to be sufficient 
in a patni to bring an interest within the 
provisions of s. 160 (g). We donot think, 
however, that it is necessary to refer to 
the casesin detail because for the reasons 
which I have already indicated we think 
that the interest is a protected interest 
within the provisions of s. 160 (g) and we 
are fortified in this by the actual words of 
the patni which empowers (cl. 2) the patni- 
dar to exercise all acts of proprietorship in 
accordance withghis own will, to transfer 
the patni and to do all other acts of proprie- 
torship. 

The result, therefore, is that the appeal 
succeeds and we hold that the decree 
obtained .by some of the. zemindars was 
merely a money-decree and nat a rent- 
decree within the provisions ofs. 148A and. 
that the interest of the mortgagee is a 
protected interest within the provisions of 
s. 1€0-(g) of the Bengal Tenancy Act. The 
appellant will be entitled to his costs in 
this appeal which he will add to his mort- 
gage. We assess the hearing fee at 5 gold 
mohurs. 

Let the record be sent down at once. 

Mukerji, J.—lI*agree. 


Z. K. Appeal allowed. 





RANGOON HIGH COURT. 
SproraL Seconp CIVIL APPEAL No. 407 
. “or 1924. 
March 20, 1925. 
Present :—My. Justice Lentaignes 
MA E MYA AND aNoTHER—PLaInTIFnFs— 


APPELLANTS 
VETSUS 
U PE LAY AND OTHERS-——DERENDANTS— 
RESPONDEÑTS. n 


Buddhist Law, Burmese—Inheritance—Orasa son— 
Death of mother—Re-marriage of father—Right of son 


_ MAE MYA V.U PE LAY. . 


referred to various cases ` 


(90 I. ©. 1925]. 


to claim jth share of jointly acquired property, nature - 
of —Death of son—Right, whether heritable. 

Under the Burmese Buddhist Law whilst an orasa.- 
son cannot claim a ith share of the property jointly 
acquired by his parents merely.by reason of his 
mother’s death, the re-marriage of his father gives him 
a right to claim theith share, which he would not: 
have if his father did not re-marry. This right of the 
orasa son is a vested right and if the orasa son 
after acquiring this right dies before obtaining pos- 
session of his ith share, the right devolves on his 
hera a legal representatives, [p.961;col.1; p. 962; 


Mr. Foucar, for the Appellants. 
Mr. On Pe, for the Respondents. f 

. JUDGMENT.—This is a second appeal; 
against the judgment and decree of the. 
District Court of Amherst, reversing the 
decree of the Sub-Divisional Court: of 
Moulmein. The plaintiffs-appellants are the 
widow and minor children of one Maung. 
Po Min, who was the first-born child and 
eldest son of the defendant-respondent U Pe 
Lay and his wife Ma Thin. According to the. 
plaint, the said Ma Thin died‘about ten. 
years before the institution of this suit, leav- 
ing her surviving husband the defendant-re-. 
spondent U Pe Lay and five children, 
namely, the said Maung Po Min as the. 
eldest child and described in the plaint. as. 
the “ orasa son “and four daughters—Ma.E. 
May, Ma On Myaing, Ma E Gywe, and Ma - 
On Sein (who are not made parties to this 
suit). The plaint also stated that about: 
eight years before the institution ofthe 
suit, the defendant U . Pe Lay married a 
second wife Ma Sein; and that the orasa 
son was alive at that time and survived 
this second marriage of U Pe Lay by about 
one year whén the said Maung Po Min died 
leaving the plaintiffs as his heirs. The 
plaint further alleged that the old couple U 
Pe Lay and his first wife Ma Thin acquired. 
the joint property specified in the plaint 
consisting of certain lands valued: at. 
Rs. 6,000. The claim of the plaintiffs was that 
on the death of his mother Ma Thin, Maung 
Po Min was the orasa sonand that on. the 
father iJ Pe Lay taking a second wife eight 
years before the suit, the said Maung. Po 
Min as the orasa acquired a vested right. to 
one-quarter share of the said jointly acquir- . 
ed property of his parents ; and that on.the 
death of the said orasa about. seven years 
before the institution of the suit, the .said 
vested right of the orasay devolved on. the 
plaintiffs ag his widow and children... It 
was not allegedethat the orasa son had, in 
fact made a claim: or an election to claim 
the said one-quarter share; but: the. case 
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of the plaintiffs was based on the allegation 
that such share had.become vested in the 
orasa son on the re-marriage of his father, 
and that, on the death of the orasa, son, 
such right. became ‘vested in the plaintiffs 
.as. his widow and children. The plaintiffs 
had .been permitted to sue in forma pau- 
peris and the prayer of the plaint was for a 
declaration: that plaintiffs are entitled to 
one-fourth share in the properties describ- 
ed in para. 2 thereof and for partition and 
possession of the land. 
The defendant U Pe Lay contested plaint- 
iffs’ claim on three grounds :—(1) that the 
suit-is premature ; (2) that the first plaint- 


iff, the :widow of Maung Po Min, has mar- ` 


ried again; and (3) thatif plaintiffs are 
entitled at all to any share, it is only to an 
one-eighth share of the joint estate. He 
also: alleged. that Ma Sein, his second wife, 
was no.longer his wife, but, as that issue 


was decided against him, it need not be. 


‘considered further in this appeal. 

The learned Trial Judge framed four 
issues— 

(1) whether the plaint is bad in law for 
mis-joinder of parties :. 

(2) whether the suit is premature or 


ot ; - 

(3) whether Ma Sein is no longer defend- 
ant’s wife. If so, how, if at all, are plaint- 
ii ae effected ? 

4 
entitled to under the Burmese Buddhist 
Law ? 

On the first issue, the learned Trial Judge 
stated that it was contended by the defend- 
ant that his other four children were 
necessary parties and that the first plaint- 
iff Ma EMya should not join as plaintiff, 
because she had re-married after the death 
of Maung Po Min. The learned Judge then 
stated that the plaintiffs had specifically. 
stated that they were suing only as heirs 
and legal representatives of Maung Po Min 
for his orasa share'in the estate, on account 
of the -defendant’s re-marriage; and that 
they are not suing for their rights of in- 
heritance to the estate ; and: on this ground 
he found on the -issuein the negative. (I 
point out below that this isnot in fact a 
claim to the orasa share, buta claim of a 
different kind arising on the re-marriage of 


the surviving parent.) I have set out the. 


above passages because I understand .that 
it is admitted by the plafntifis that if the 
case is decided against the plaintiffs on the 
main question as to their rightof suit for 
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. has addressed me on any ofth 
. the alternative case that would arise on 


what share, if any, are the plaintiffs . 
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full one-quarter share, then the suit must 
be dismissed. and it will be unnecessary to. 
consider what would be the right of the 
plaintiffs as children of an orasa child 
claiming merely the ordinary preferential 
right of an equal share with each oftheir 
aunts. I understand that position to be 
admitted andI may add that neither side 
aspects of 


such question oron the point as to whe- 
ther the four aunts would be necessary 
parties, 

On the other issues the learned Trial 
Judge decided in favour of the plaintiffs 
and holding that the re-marriage of the 
first defendant gave Maung Po Min the 
right to claim one-quarter share and that 
such right devolved on his heirs, he grant- 
ed the plaintiffs adecree as prayed with 
costs. 

On first appeal, the learned District 
Judge discussed the law very fully and 
holding that, though Maung Po Min had 
the right to claim one-quarter share on the 
re-marriage of the defendant, he died with- 
out making such claim gnd that the right ' 
did not devolve on his heirs. He allowed 
the appeal and reversing the decree of the 
Trial Court, he dismissed the suit with 
costs. ; 

The only point, therefore, for de- 
termination on this second appeal is whe- 
ther that decision of the learned District 
Judge is correct; or, to put the question 
differently the points for determination are 
firstly, whether any right to claim a quarter 
or other fixed share in the joint estate of 
the parents was -acquired by Maung Po 
Min by reason of such re-marriage of the 
surviving father and whether such right 
devolved, on the plaintiffs as heirs of the 
eldest son who had survived his mother 
and had also survived the re-marriage of 
his father, but had omitted to claim such 
quarter share before his death. 

I must first point out that on the more 
recent decisions it is necessary to consider 
separately questions as to the meaning: of 
the term orasa child and as to the share 
claimable by the orasa child. Aceording 
to the judgments of the majority of the 
Judges in the Full Bench decision of Maung 
Sin v., Mrs. Kirkwood (1), it would seem 

(1) 68 Ind. Cas. 49,11 L. B. R. 220 on. appeal 84 Ind. 
Gas 567; 2 R. 693; 3 Bur. L. J. 304; 48 M. L. J. 1;51 
J, A. 334; 29 0.. W. N. 653; (1924) A. I. R. (P. C.) 238 
P. ON, . 
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that Maung Po Min was technically an 
orasa child, because being the eldest-born 
child of the marriage, he had attained his 
majority and otherwise become competent 
to acquire, and, therefore, did acquire, that 
status of orasa child during the lifetime 
of both parents; but: he neverin fact aê- 
quired what I may describeas the further 
right of the® orasa child to claim the one- 
quarter share of the joint estate under that 
decision, because that right would only 
have been acquired by him on his father 
predeceasing his niother, and as his mother 
died first, no male member of that family 
could acquire such right to a quarter 
share. It is most important to keep the 
above points clearly in mind, because the 
claim which has been made in this case 
is really based on the use of the word 
“vested” with reference to the claim of an 
orasa son to his one-fourth share as against 
his surviving mother on the death of the 
father who had predeceased the mother. 
Though the word “vested” was not used 
by the Privy Council, the share of the 
orasa child was described as a definite 
one-fourth part d€ the estate, in terms 
which implied that it wasa vested share, 
in a decision of the Privy Council in the 
ease of Tun Thav. Ma Thit (2), In con- 
sequence of that decision the vesting of the 
right in the orasa son was recognized in 
the subsequent decision of a Bench of the 
late Chief Court in the case of Maung Pan 
On v. Maung Tun Tha (3) and certain as- 
pects of the right connected with and 
depending on this vesting of the right 
were considered in the decision of a Bench 
of this Court of which I was a member in 
the case of Arunachellam Chetty v. Maung 
San Ngwe (4). The decision that the right 
of the orasa child ta the quarter ‘share is 
a vested right suggests the question whe- 
ther the right to the quarter share does or 
does not devolve on the children of the 
orasa child even in the event of the death 
of the orasa child before the orasa child has 
made the claim tathe quarter share: In 
this connection I must draw attention to 
the doubt raised on this point by Maung 
Kin, J., in the answer to the seventh ques- 
tion at page 248 in 11 L.B. R. and at page 

(2) 38 Ind. Cas. 809; 9 L. B. R. 56; 19 Bom. L. R. 
294; 15 A. L.J. 96; 32 M. L. J. 71; 21M. L. T. 97; 21 
C. W. N. 527; 44 C. 379; 26 O. L. 3. 169; 10 Bur, L. T. 
138; 44 L A. 42 (P. CO). 5 

(3) 67 Ind. Cas. 769; 11 L. B. R. 292. 

g 83 Ind. Cas, 550; 2 R. 168; (1924) A. IL R, (R) 
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718 of 2 Rangoon of the report of the de- 
cision in Maung Sin v. Mrs. Kirkwood (1), 
where he remarks: “Supposing the eldest 
born child dies after it became entitled 
to claim a quarter share under the circum- 
stances of the case, the question may arise 
whether his children will be entitled to 
claim the quarter share from their surviv- 
ing grand-parent. This question does not 
arise here and need not be answered.” It 
appears that this question will be res integra 
when it arises, but it is one which is direct- 
ly suggested by the authorities cited 
above. In the case now before me it might 
appear that we are not directly concern- 
ed with the question, arising on these 
authorities as to whether such right of the 
orasa son to claim his quarter share against 
his mother could on his death devolve on his 
children; but the question arises indirectly, 
if it can be held on a parity of reasoning 
that the different class of claim which I 
will discuss below is a claim to a vested 
right. : . 

As pointed out above theclaim which 
it is alleged that Maung Po Min had to 
one-quarter share on the re-marriage of his 
father was not-a claim as orasa son aris- 
ing on the death of a parent; but it was the 
entirely different claim of the eldest son 
to a quarter share on the re-marriage of the 
surviving parent. 

The right to claim such quarter share on 
the re-marriage of the surviving parent 
was decided in the case of Maung Setk 
Kaung v. Maung Po Nyein (5), and was 
recognized by a Full Bench of the late 
Chief Court in the case of Shwe Po v. 
Maung Bein (6). In the latter case, Hartnoll, 
J., observed that because the eldest son 
had allowed the twelve-years’ period to pass, 
he could not claim the one-fourth share 
and so it became irrecoverable and lapsed. 
in his father’s estate; and that he could. 
claim nothing further until his father died. 
and then he would not claim as an heir 
entitled to inherit any portion of the estate 
consequent on his mother’s death, but as 
an heir to his father’s estate. In ‘the 
case of Maung Nov. Maung Po Thein (7), 
May Oung, J., stated that he was in entire: 
agreement, with that statement of the law 
and that it followed in his view that the 


(5) 1L. B. R.32. ° 
ge”) 27 Ind. Cas. 632; 8 L. B. R.115; 8 Bur. L. 15. 
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(7) 76-Ind. Cas. 612; 1 R. 363 at p: 363; 2 Bar. Led, 
109; (1923) A. L R. (R) 239, 
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right of the eldest son to claim a quarter 
share from his father on the latter's re- 
marriage. after his mother’s death is not 
a vested one; and then he went .on to 
‘apply the same view to the claim, if any, 
of the. kanittha children. These remarks, 
however, were obiter, and the actual des 
cision in that case was based mainly on 
the law of res judicata and on the decision 
that the kanittha children had no right 
to make the claim after the death of the 
surviving parent. 

The decision in Maung Seik Kaung v. 
Maung Po Nyein (5) was partially discuss- 
ed by Heald, J., at page 276 of the report 
of Maung Sin'scase (1) in LLL. B. R. 
and: at page 753 in 2 Rangoon; but 
the same question was again more fully 
considered by Heald, J., in the later case 
of Maung Shwe Ywet v. Maung Tun Shein 
(8), where he discussed all the dham- 
mathats and other authorities at con- 
siderable length; and he came tothe de- 
finite conclusion that the law is now settled 
that whilst an orasa son cannot claim a 
one-fourth share of the property jointly 
acquired by his parents merely by reason 
of his mother’s death, the re-marriage of 
his father gives him aright to claim the 
one-fourth share, which he would not 
have if his father did not re-marry. This 
decision appears to me, when taken with 
the previous Full Bench decision and the 
decision in Maung Seik Kaung v. Maung 
Po Nyein (5) to make it binding on me 


to hold that Maung Po Min had acquired: 


the definite right to claim the one-fourth 
share on the re-marriage of his father. 

The remaining question requiring con- 
sideration is whether such right to claim 
the one-fourth share has devolved on the 
plaintiffs, having regard to the fact that 
Maung Po Min had notin fact made the 
claim before his death. I have referred 
above to the view expressed by May Oung, 
J., in the case of Maung No v. Maung Po 
Thein(7),that, on the remarks of Hartnoll,J., 
in the Full Bench decision in Shwe Po 
v. Maung Bein (6), the right would not be 
a vested right. I find that Heald, J., had 
also referred to this Full Bench decision 
in his judgment in Maung Sin's case 
(1) at page 283 of 11 L. B. R. and at 
page 763 of 2 Rangoon where he says 
that the Full Bench case of Shwe Po v. 
Maung Bein (6) is interesting for the pur- 


(8) 66 Ind, Cas. 538; 11 L. B. R. 199, 
` 6l 


MA B MYA t, U PE LAY, 


961 


poses of thepresent referenċe only, because 
its suggestion: that the orasa has an option 
and can either claim the one-fourth share 
or wait till the death of both parents and 
come in with the other children, seems 
to have been since overruled by the Privy 

ouncil in the case of Tun Tha v. Ma 

hit (2). This opinion was likewise obiter, 
but as I construe this remerk, it means 
that the Privy Council, having held in 
Tun Tha's case (2) that the right of the 
orasa to the one-fourth share is a vest- 
ed right, have in effect overruled the 
previous decisions to the effect that the 
right was a mere option or right to elect as 
distinct from a vested right. 

The consideration of this point brings 
me back to the question whether on a 
parity of reasoning, the remarks and 
reasoning of their Lordships of the Privy 
Council can apply to the share arising on 
the re-marriage of the surviving parent; 
I think the remarks and reasoning can 
so apply. At page 56 of the report of Tun 
Tha's case (2) in 9 L. B. R. it will be 
noticed that the Bench of the Chief Court 
refer to one question foredetermination on 
the appeal as being whether an eldest son 
must act with reasonable promptitude in 
exercising his “option” of taking one-fourth 
of his parents’ joint property on the death 
of the father, ete., whilst the contention 
that was rejected by the Privy Council 
was put in the different form as an election 
or a right tuelect and on page 59 of the 
same report the Lord Chancellor states 
that, “Their Lordships do not think that 
it is desirable to express an opinion upon 
the true construction of r. 14. It is a 
matter that may arise for determination 
hereafter, and its determination is not 
relevant fo the present question, because, 
even assuming in favotr of the respondents, 
that the rights of the eldest son would 
change in the event of his not having 
segregated his one-fourth share before his 
mother’s death, it by no means follows 
that the right which he got under r. 5 
was merely theright to elect within a certain 
limited period of time whether he would 
take’ the property or not. Their Lordships 
can find no ground whatever for the sug- 
gestion that he got anything under r. 5 
excepting a dejinite one-fourth part of the 
estate, a right which he was at liberty to 
assert within any period that was not out- 
side the period fixed by Art. 123 of the 
Indian Limitation Act as the period within 
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which a claim must be made for a share 
of property on the death of the intestate.” 
In other words, the use of the-word “option” 
in this connection is misleading and does 
not mean a mere right to elect. Every 
person, who owns property or a share in 
property which has 
sion of another person, has an option to 


‘avoid asserting his claim, but that fact 


does not prevent the interest from being a 
vested one. 


Tf we apply these remarks to the case of 
the right toa share of one-fourth arising 
in favour of the eldest son on the death 
of the surviving parent, we also find either 
the word option or passages describing 
the rightas if the claim to it were optional 
and 1 think that the option in that case 
likewise was not.a mere right to elect, but 
was avery similar option to the option 
the orasa child to take a definite one fourth 
part of theestate. The reference to Art. 123 
of the Indian Limitation Act, 1908, does 
not affect the question, because, the period 
under that Article begins to run from the 


time when the share was payable cr de-- 


liverable. The shar@would obviously not 
be a vested chare prior to the re-marriage 
of the surviving parent, but a reference 
to the enactments as to contingent be- 
quests should clear up any doubts arising 
under this head. 


The fact that the right lapses after the 
twelve years, likewise does not make any 
difference, because the lapsing would be 
the same whether it was a lapsing of ‘the 
right of an orasa child to- take bis orasa 
share as a definite one-fourth share in the 


` joint estate, or whether it was a like failure 


-to take the 


. apply and 


definite one-fourth share to 
which he had become entitled on. the re- 
marriage of the father? fection 28 of the 
Indian Limitation Act, 1908,would equally 
effect the extinguishment of 


the right in each case. The confusion 


-which has arisen is the same in both classes 


of cases; and now that the Privy Council 
has finally decided the point in the one class 
of cases, it is, I think, the duty of the 
Courts tò apply the like rule of constrifc- 


‘tion in the other class of cases, which is 


exactly similar-so far as the question of 
an option or question of election comes in. 
¥or these reasons I agree ,with the obiter 
opinion of Heald, J., that the previous view 
that the right was mainly an option or a 
mere option was impliedly overruled by 


MA B MYAG. U PR Lay, 


been in the posses- ẹ 
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the decision of the Privy Council; and I 
must, therefore, hold‘ that the right is a 
vested interest-and right. That being so, 
I can see no reason why this vested in- 
terest and right should not devolve on the 
heirs andlegal representatives of the holder 
of*the vested interest or definite right to 
the one-fourth share. | 


In this connection I have also consider- 
ed the question of the preferential right 
accorded by- the dhammathats to the 
children of the orasa child. As pointed 
out in different passages in Maung Sin’s 
‘case (1), this preferential right to an 
equal share with the younger uneles 
and aunts will be effective in cases where 
the orasa child though acquiring his status 
of orasa, subsequently predeceases both 
his parents. In such an event he obviously 
cannot acquire the one-fourth share either 
as orasa orin the other class of cases on 
the re-marriage of the surviving parent. 
That is one class of cases in which the 
preferential right clearly can come in. In 
the case of Maung Po Min, who, though 


-an orasa child, had not acquired the right 


to the orasa’s share, thesame position would 
have arisen, if his father U Pe Lay had 
not re-married prior to the death of Maung 
Po Min. That is another class of cases in 
which the preferential right of the children 
of the orasacan come in. J am not aware 
of any reason why these two classes of cases 
should not-be the only classes in which that 
preferential right arises. If Maung Po Min 
had in fact claimed and received his one- 
fourth share before his death, it is clear 
that his heirs and legal representatives 
would have inherited that one-fourth share 
on his death. Likewise, once it is clear © 
that his right to that one-fourth share was 
a vested right to a definite one-fourth 
share, I can see no reason why it snould 
not similarly devolve on his heirs and legal 
representatives. 


For these reasons I allow the appeal and 
I set aside the decree of the lower Appel- 
late Court; and 1 restore the decree of the - 
pub-Divisional Court granting the plaint-’ 
iffs’ claim as prayed, with costs in all three 
Courts.. I also direct that the amounts of 
Court fees, which would have been paid’ 
by plaintiffs inthe Trial Court and also 
on the second appeal in: this Court, if they 
had not been pernfitted to file the suit and 
this appeal respectively as paupers, shall 
be calculated and recovered from the de- 


- (90 I. O. 1995) 
fendants and that such amounts shall be 
a first charge on the subject-matter of the 
suit. . 


Z. K. Appeal allowed; 


Decree set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. -` 
Qıviıu Revrsron No. 107 or 1924. 
October 24, 1924. : 
Present:—Mr, Kinkhede, A. J. C. 
ONKAR--APPLICANT 
. versus l 
DHAN SINGH AND OTHERS—NON- 


APPLICANTS. 

Civil Procedure Code (Act V of 1908),s. 115, O. XXI, 
r. 89—Execution sale, setting aside of—Interest tn 
property—Title negatived previously —Locus standi of 
applicant—Refusal to entertain application—Revi- 
sion, 

Order XXI, r. 89 of the C. P. ©. of 1908, has wider 
scope than s. 310A of the old Code for which it has 
besn substituted, and the right to make a deposit to sat 
aside an auction sale is not now restricted to the 
judgment-debtor alone. [p. 965, col. 1.] 

The words “owning such property” in O. XXI, r. 89, 
C. P. O., cannot be divorced from the rest of the 
clause so asto read them independently of the ex- 
pression “by virtue of a title acquired before -such 
sale" as if they, as also the other words “holding an 
interest therein," stand by themselves and are not 
controlled by the aforesaid expression. [p. 965, col. 2.] 

The applicant under O. XXT, r. 89, ©. P. C., must 
bea person who can even at the date of his application 
be proved to bea person either owning the property 
or holding an interest therein by virtue ofa title, and 
further the title must be a pre-existing title, that is, a 
title acquired before the auction sale. [p. 966, zol. 1.] 

H in an objection to attachment in execution of a 
decree preferred by a person, as also in the declaratory 
suit following the order therein, the title of that person 
to the property is negatived, he has no right to 
make an application fo set aside the auction sale by 
making a deposit under O. XXI, r. 89 of the C. P. O. 
[p. 967, col. 1.) 

An auction-purchaser is entitled to take advantage 
of an adjudication in the objection ‘ case, as also in the 
regular declaratory suit. [p. 966, col. 2.] , 

Wherea Court refuses to entertain an application 
under O. XXI, r. 89 of the C. P. C., on the 
ground that the petitioner has no locus standi, it isa 
cas2 where the Court fails to exercise a jurisdiction 
vested in it by law within the meaning of s. 115 of the 
Code and the High Court can interfere in revision in 
such a case. [p. 967, col. 1.] 

Civil revision against an order of the 
District Judge, Nimar, in Miscellaneous 
Civil Appeal No. 18 of 1923, dated the 
7th February 1924, . SA 

Dr. H. S. Gour and Mr. W. R. Rurantk, 
for the Applicant. 

Sir B.K. Bose, R. B., N. 
P. N. Rudra “and Fida Hussain, for the 


Non-Appliqants. 
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ORDER.—In Civil Suit No 84 of 1906. 
one Dhansingh obtained a mortgage-decree 
for sale of the mortgaged house, on 16th 
December 1916. That decree was made 
‘final on 20th October 1917 as against 
the defendant Martand who was a 
vhoragagor in the case. The deeree- 
holder on 8th August 1918 applied for a’ 
personal decree for the balan@e under 
O. XXXIV, r: 6 of the C. P. C., and accord- 
ingly on 28th September 1918 a money- 
decree was passed against Martand for 
Rs. 475-2-0 inclusive of costs. In execution 
of this decree a 34 pies share of Mouza 
‘Ichhapur was attached as belonging to the 
judgmeat-debtor Martand. One Onkar 
claimed to have purchased the said share 
from the judgment-debtor as per sale-deed, 
dated 30th October 1918, which was regis- 
tered on 5th December 1918, the presenta- 
tion being also on that day. The objection 
was disallowed by the Executing Court on 
28th June 1919 on the ground that the 
sale was not genuine and for consideration 
and thit possession never passed to the 
objector. The unsuccessful claimant there- 
upon instituted Suit No. 89of 1919 under 
O. XXI, r. 63, C. P. C., against the attach- 
ing creditor and also joined the judgment- 
debtor as a co-defendant, for setting aside 
the summary order in the objection case. 
The suit was filed on 2nd September 1919. 
_ As the property was in the’ meantime 
advertised for sale and going to be sold 
in execution of the said decree on 14th 
October 1919, Onkar obtained an injunction 
for staying the sale. The case was then 
fought on the merits between the claimant 
and the decree-holder. The judgment- 
debtor Martand supported Onkar’s title 
based on the sale. The decision in the 
regular suit confirmed the, decision in the 
objection case and- accordingly the suit 
was dismissed on 31st March 1920 by the 
Munsif, Burhanpur. Theappeal preferred 
by Onkar also failed on the merits on 
8th September 19:0. I have, therefore, be- 
fore me a clear finding by,the District 
Judge, Nimar, that the sale in Onkar's 
favour “was not bona fide and for valuable 
consideration, but that it was executed 
‘with aview to defeat” the decree-holder’s 
claim. To this decision also the judgment- 
debtor Martand was a party. The cloud 
that was cast upon the title of the judg- 
ment-debtot Martand by the sale-deed, 
dated 30th October 1918, thug disappeared 
on. 8th September 1920, The result wag _ 
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that the property could be sold as the pro- 
perty owned and possessed by the judgment- 
debtor free of allclaim by the objector 
on the basis of histitle as an alleged pur- 
chaser. 

‘Phe usual C Form was prepared and sent 


to the Collector on 17th December 1921 €or ° 


execution and sale of the property. On 4th 
July 1922 Onkar applied for permission 
to deposit the amount of the decree for 
payment of the decree-holder, as the Col- 
lector had fixed a date for sale, The 
permission was granted without issuing 
notice to the decree-holder or judgment- 
debtor. The judgment-debtor thereafter 
moved the Court to discharge that order 
and to return the deposit, and the decree- 
holder also joined with him in asserting 
that Onkar had no right to deposit the 
money, The order was discharged and the 
judgment-debtor’s application was allowed, 
A fresh- Form was prepared and sent to 
the Collector (the former C Form having 
been filed and sent to the Record Room 
by him). Onkar was thus ordered to take 
back his deposit on 2nd December 1922. 
It does not appear from the record as to 
what action was taken on that O Form. 

On 27th January 1923 the decree-holder 
again moved the Executing Oourt to execute 
its decree in Suit No. 84 of 1916. On the 
Court being satisfied that the property 
was under attachment an order for sale 
was passed and the sale was held in due 
course on 2nd November 1923 the afore- 
said malguzart sharealone having fetched 
Rs. 1,920 as the price thereof. One Pir- 
chand was the auction-purchaser. Onkar’s 
` pale was for Rs, 500 for the malguza7? share 
and the house. 

With aview to prevent the sale from 
being confirmed ia favour of the auction- 
purchaser, Onkar made an application on 
15th November 1923 for depositing the 
amount of the decree and the 5 per cent. 
coimmuission payable to the auction-pur- 
chaser, under O, XXI, r. 89 of the C. P. O. 
T'o this application the decree-holder, judg- 
ment-debtor and the dauction-purchaser 
are sparties. ‘he Court ordered the deposit 
to be accepted and fixed the application 
for hearing for 8th December 1923 for 

which date notices were issued to the afore- 
said parties. It does not appearfrom the 
proceedings that any formal pleadings were 
recorded in answer tothe application, but 
the decree-holder, judgment-deblor as well 
as the purchaser allopposedit on the ground 
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that the application could be made only by a 
person interested in the property and that 
the applicant Onkar had no interest in the 
property as decided between.him, the decree 
holder and the judgment-debtor. The 
Court thereupon found that the applicant 
cannot be said to own the property sold in 
auction and accordingly disallowed the 
application and ordered the depesit to be 
returned to him and confirmed the sale in 
favour of the purchaser, and struck off the 
execution proceedings as fully satisfied. 
Against this order Onkar went up in appeal 
to the District Judge, Nimar, who held 
that the decision in the suit under O. XXI, 
r. 63, C. P. O. was res judicata not only 
between Onkar and Dhansingh the decree- 
holder, but also between him and Martand 
the judgment-debtor. He also held that 
“the genuineness of the transaction was 
definitely put in issue and it was found 
that the transaction was a bogus one and 
inade with a fraudulent purpose ; that is to 
say, it was decided that tt could convey no 
titie.” With regard to the maintainability 
of the application under O. XXI, r. 89 of 
the O. P. U., his view is expressed in these 
words:—‘It has been held by a competent 
Court that the appellant Onkar had not 
acquired the title which he now alleges. 
Consequently he is not the person entitled 
to apply to have the sale set aside, * * * 
Onkar brought a suit to declare his title 
to the property and it was decided that he 
had no title to the property and having no 
title he cannot make an application under 
O. XXI, r. 89." In this view the District 
Judge confirmed the order of the first Court 
refusing to entertain the application. 

lvis against this order dated 7th February 
19z4 that Onkar has preferred the present 
civil revision petition unders. 115 of the 
O. P. O., and challenges the correctness of 
the decisiun on every point decided against 
him, His learned Counsel contends that 
although heis not a person ‘owning’ the 
property, he is stilla person “holding an 
interest therein” by virtue of the title ac- 
quired betore the execution sale, within the 
meaning of O. XXI, r. 89, sub-r; (1), O. P. ©. 
and that in rejecting his application the 
Courts below have refused to exercise 
a jurisdiction vested in them -by law, and 
that consequently interference in revision 
with the decigion is absolutely necessary. 
To this thé non-applicants’ reply is that 
this "Court should not interfere ın revision 
in a matter which is concluded by a pre- 
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vious decision between the parties so far 
as the applicant's title is concerned, and as 
the decision sought to. be revised does not 
disclose a failure to exercise jurisdiction. 
pee points, therefore, arise for considera- 
ion: 

(1) As to whether O. XXI, r. 89, sub-r. (1), 
C. P. O., has been rightly construed ; and 
_ (2) whether any question of jurisdiction 
is involved ? s 

I will discuss these points in the follow- 
ing paragraphs and show that the con- 
struction put by the District Judge is 
correct; and that although Ihave jurisdic- 
tion to interfere under s. 115, O. P. O., no 
case for interference has been made out by 

‘the applicant. 

I will first take up point No. 1. The 
main object of enacting s. 310-A of the old 
C. P., O. was to enable the judgment-debtor 
to prevent his property from being sold 
below the market-value. Difficulties were, 
however, experienced in actual practice, and 
it was thought expedient to hold that the 
protection must be extended to persons 
holding even a lesser interest than that of 
an owner like the judgment-debtor, as for 
example, a co-heir, a simple mortgagee, a 
member of the Mitakshara joint family or 
a lessee or a person in reversion and so on. 
Some Courts upheld their right while others 
did not. Different views thus prevailed. 
In Paresh Nath Singha v. Nabogopal Chat- 
topadya (1) the words “any person whose 
immoveable property has been sold” in 
s. 310-A of the old Code were considered 
sufficiently elastic to admit a wider con- 
struction being put on them so as to include 
“every person, who has an interest in the 
property in question whether qualified, 
partial or absolute’. The necessity for 
giving the power of making a deposit to 
a wider circle and to put a stop to the con- 
flict of decisions was recognized by 
the Legislature and the law appeared 
in the form of 1. 89 of the new 
Code in place of s.310-Aof the repeal- 
ed O. P.O. This would show that. the right 
to make the deposit is not restricted under 
the new Code to the judgment-debtor alone. 

The sole question, therefore, is whe- 
ther the words “any person either é6wning 
such property or holding an interest there- 
in by virtue of a title acquired before such 
sale” cover the case of the present applic- 
ant, the transaction in whose favour has 

“been found to be bogus. without considera- 

(1) 290. 1 at p. 13; 5 ©. W. N. 821 (F. B). 
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tion and intended to pass no title but to be 
fraudulent in its nature, as stated above. 
Dr. Gour, for the applicant says that the 
only effect of the decision both in the ob- 
jection case and in the regular suit (which 
is*only acontinuation of the objection pro- 
ceedings, or asit were, an appeal in the 
form of a suit) was to negative his right to 
obtain an absolute release of the property 
from attachment without payment, as an 
owner thereof, but that does not affect 
any lesser ‘interest’ he may hold in it, at 
least, as a trustee, or a bogus purchaser for 
only an inadequate consideration, or a mere 
charge-holder, and that as such he can 
assert that he is ‘a person, holding an 
interest’ in the property, which entitles him 
to obtain the release on payment or deposit 
of the decretal amount and the auction- 
purchaser's commission, and thus 
prevent thesale of the property being 
confirmed. In other words, he argues 
that he has a right to prevent the property 
from being sold as the property of the 
judgment-debtor and from going out of his 
own or judgment debtors hands to a 
stranger purchaser. The auction has fetch- 
ed nearly four times the price which the 
applicant Onkar is alleged to have paid as 
consideration for the sale to the judgment- 
debtor. The latter, therefore, naturally sup- 
ports the auction and gives a go-by tothe 
private sale in favour of the applicant. To 
uphold the applicant’s contention would be 
to put premium on fraud besides encourag- 
ing officious interference with the affairs of 
a judgment-debtor.who does not care to 
have it, but on the contrary strenuously 
opposes it, and that too at the instance of a 
person proved to be a mere volunteer. 
Moreover, there is a fallacy in the above 
argument. It lies inthe fact that the words 
“owning such property” are sought to be 
divorced from the rest of the clause, and to 
read them independently of the expression 
“by virtue of a title acquired beforesuch sale” 
as if they as also the other words “holding an 
interest therein” stand by themselves and 
are nat controlled by the aforesaid expres- 
sion “by virtue of a title acquired before 
such sale” used in r. 89 of the said Order 
It has been pointed out in Pandurang 
Laxman t. Govinda Dada (2) that there is 
no reason to limit the words “by virtue of 
a title acquired before such sale” to the 
words “holding an interest. therein” so as 


(2) 37 Ind. Gas. 211; 40 B, 557; 18 Bom, L. R. 571. 
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to read the first clause “owning such pro- 


perty” as if it stood by itself. The Patna’ 


High Court has also in Dhanwanti Kuerv. 
Sheo Shankar Lali (3) taken thesame view. 
The Madras High Court also has simijarly 
accepted as correct the interpretation put 
by the Bembay High Court on the said 
words and overruled the contrary view 
which was held in the rulings in Anantha 
Lakshmi Ammal v. Sankaran Nair (4) 
and Subba Rayudu v. Lakshmi Narasamma 
(5) as will be seen from the Full Bench 
decision of Sundaram v. Mamsa Mavuthar 
(€). Onthe same princible, I say, there is 
no.reason to read the words “having an 
interest therein” as if they are unconnected 
with or uncontrolled by the words “by 
virtue of a title acquired before such sale”. 
So then, it is clear that the applicant under 
O. XXI, r. 89 of the ©. P. C.,.must be a 
person who can even at the date of his 
application, be proved to be a person, 
either owning the property or holding an 
interest therein by virtueof a title; and 
further that, that title must have been a 
pre-existing title, thatis tosay, a title ac- 
quired ‘before the auction-sale. It must 
not be atitle once vesting, or sought to be 
established and already negatived, or de- 
clared in a'Court as non-existent. If the 
very title be wanting or not subsisting, nei- 
ther the alleged defunct ownership nor the 


alleged ‘holding’ of the‘interest’ sometime 


in the past, is of any avail. The use of 
the words ‘owning’ or ‘holding’ in the 
above expressions indicates a presentsubsist- 
ing ownership or interest in the applicant, 
at the date of his application. In the case 
before me the applicant’s so-called interest, 
whether it be that of a trugtee or of a 
bogus purchaser ôr of a mere charge-holder, 
is derived from, or at’ any rate is sought to 
be based upon, the alleged purchase dated 
30th October 1918, and not independently 
of it. But the decision in the claim or 
objection proceedings as also thatin the 
suit brought ufider O, XXI, r. 63, of the 
©. P. ©., as also the order dated 2nd 
Debember 1922 passed on the judgment- 
debtor's application, have one and all knock- 
ed that title on its head, and the so-called 

(3) 51 Ind. Cas. 873; 4 P. L. J. 340. . 

(4) 18 Ind. Cas. 670; 24M. L. J. 205; 13 M. L. T. 
123; (1913) M. W. N. 101. Á 

(5) 22 Ind. Gas. 193; 38 M. 775; 15M. L. T. 98; (1914) 
M. W. N. 147; 1 L, W. 59. 

(6) 63 Ind. Cas. 937, 40 M. L. J. 497; 13 L, W. 498; 
EB T. 269; (1921) M. W.N. 272; 44 M. 554 
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right of Onkar to make the application in 
his capacity of a person either owning thse 
property or holding an interest therein 
must be deemed to have been completely 
negatived long before the date ofhis ap- 
plication. The very basis of the right to 
apply being thus absent, the application of 
Onkar, under 1. 89 aforesaid, was rightly re- 
jected ag not maintainable under law. The 
District Judge’s finding quoted above 
clearly shows that Onkar had not the title 
in virtue of which he could assert either 
ownership or interest in the property sold 
by the auction. That an auction-purchaser 
is entitled to take advantage of an adjudica- 
tion in the objection case and also in the 
regular suitis clearly established : see Velu 
Padayachi v. Arumugam Pillai (7) and 
Singariah Chetty v. Chinnabbi (8). 

Reliance was placed on Dulichand v. Ram- . 
kishan Singh (9), Jagdeo Narain Singh'v. 
Rajah Singh (10) and Maharana Shri Jas- 
vat Singji Fatesingji v. Secretary -of State 
for India (11) as supporting the applicant's 
right to deposit the decretal amount with or 
without protest as. is were, in order to 
avert the confirmation of a sale already 
held. In the case of Dulichand v. Ramkishen 
Singh (9), the deposit was made after the 
sale was ordered but before it took place 
and in order to prevent thatsale, and not 
after. the decision of the regular suit. The 
person depositing the amount in that case, 
as also in Kanhaya Lal v. National Bank of 
India (12) had a subsisting interest of his 
own to safeguard by the said deposit. No 
regular suit was in fact filed in the earlier 
case of Dulichand v. Ramkishen Singh (9) 
under s. 282 of the old Code. Similarly in 
Jagdeo Narain Singh v. Rajah Singh (10), 
the deposit was made after the claim 
disallowed but before the sale was 


was 
actually held in order to prevent the 
property from being sold. There also 


the person making the deposit had a sub- 
sisting interest admittedly. In the case 


(7) 56 Ind. Cas. 481; 38M. L. J. $97 at p. 402; 111. 
W. 343; 27 M. L. T. 312. 
(8) 60 Ind. Cas. 780; 44 M. 268 at pp. 272, 273; 12 


<L. W. 725; 28 M. L. T. 420; 40 M. L. J. 7; (1921) M. W. 


N. 33. 

(9) TC. 648, 8 I. A793; 4 Sar. P. C. J. 245; 5.Tnd, 
Jur. 493; 3 kad. Dec. (N. s.)_ 966 (P. C.). 
in 15 O. 606; 13 Ind. Jur, 217; 7 Ind. Dee, (N. s.) 


(L) 14 B. 293; 7 Ind. Dec. (x. 3.) 659. 

(1 | 18 Ind. Cas. 949; 40 0.508;17 C. W. N. 541; 
(1913) M. W. N. 406; 13M L. T, 406; 11A, L. J. 413; 
170. L. J. 478; 15 Bom. L. R. 472; 184 P, L. R. 1913; 
25 M. L.-J. 104; 40 L A. 56.(P. O). 
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of Maharata Shri Jasvatsingji Fatesingji 
v. Secretary of State for India (11), no 
similar question was involved except that 
“like all other cases the deposit was made 
under protest. In my opinion those cages 
bear no analogy to the case of an officious 
intruder like the applicant. 

On the whole then I agree with the Dis- 
trict Judge in holding that «the applicant 
Onkar was not entitled to apply under O. 
KAI, r. 89 (1) of the ©. P. ©. rand that his 
application was rightly rejected. 

Since I hold that O. XXI, r. 89 (1) afore- 
said -has been rightly construed, there 
is no need for me toidecide the question 
whether this Court can interfere with orders 
rejecting such applications on the revisional 
side. I may, however, state that there is 
ample authority in support of the view that 
the High Court can interfere in revision in 
such.cases. The decision of the Judicial 
Committee in Balakrishna Udayar v. Vasu- 
deva Aiyar (13) and the rulings of some 
other High Courts clearly recognize that a 
refusal by an Executing Court to deal with 
such a petition amounts to a non-exercise of 
its jurisdiction. The following decision ex- 
actly covers the point before me: Sunda- 
ram Mansa v. Mavuthar (6), where it is laid 
down that “where a Court refuses to en- 
tertain an application under O. XXI, r. 89 
of the C. P. C., on the ground that the peti- 
tioner has no lozus standi, it is acase where 
the Court fails to exercise a jurisdiction 
vested in it bylaw within the meaning 
of s. 115 of the C. P. C. and the High 
Court will entertain a revision in such a 
case.’ Here on the facts the applicant is 
found to have no locus standi. There is no 
failure, therefore. to exercise a jurisdiction 
vested in the Courts by law. The jurisdiction 
has been rightly exercised. The revision 
petition, therefore, fails on its merits, 

- For all these reasons I reject the petition 
with costs. Costs in the Courts below will 
be paid as already ordered. 

G. R. D. * Application rejected. 

N. H. 


(13) 40 Ind. Oas. 650; 40 M. 793; 15 A. L. J. 845; 2 
P. L. W. 101; 33 M.L. J. 69; 260. L.J. 143; 19 
Bom. L. R. 715; (1917) M. W. N. £28; 6L. W. 501; 
220. W.N. 9); 11 Bur. L. T. 48; 414 I A. 261 
(P. ©). i 
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RANGOON HIGH COURT. 
Orvit MISCELLANEOUS APPEAL No. 33 
oF 1925, 

March 18, 1925. 
Present:—Mr. Justice Heald and 
Mr. Justice Lentaigne. 
MAHOMED HUSSAINS-APPELLANT 


versus 
HOOSAIN HAMADANEE & Co.— 
RESPONDENTS. 

Letters Patent (Rangoon), cl. 18-—“ Judgment,” what is 
—Order refusing to issue commission for ezamina- 
tion of witness, whether judgment—Appeal, whether 
ies, ; 4 

An order which does not affect the merits of the dis- 
pute between the parties by determining some right 
or liability which is in controversy between them in 
the suit isnot a “judgment” within the meaning of 
the word ds used in cl. 13 of the Letters Patent of the 
Rangoon High Court. 

Anorder refusing to issue a commission for the 
examination of a witness is a purely interlocutory 
order and is nota “judgment” and is not, therefore, 
appealable under cl. 13 of the Letters Patent of the 
Rangoon High Court. 

Appeal against an order of this Court on 
the Original Side, in Civil Regular No. 283 
of 1924. ba 

Mr. Rahman, for the Appellant. 

JUDGMENT.—In Suit No. 283 of 1924 
on the Original Side of this Court, appel- 
lant, who was defendant in the suit, ap- 
plied for a commission to examine a certain 
witness in India, 

Affidavits were filed by both sides, and 
the learned Judge, after hearing Counsel, 
dismissed the application. ` 

Appellant has filed an appeal against 
that order, but his appeal has not yet been 
admitted. 

His learned Advocate contends that the 
order is a “judgment” within the meaning 
of that word in cl. lRof the Letters Patent. 

The meaning of the word “judgment” in 
that clause was recently considered by a 
Bench of this Court in the case of Muoljee 
Dharsee & Co. v. M. E. Moolla (1), and it 
was held that an order which doesnot affect 
the merits of the disputg between the parties 
by determining some right or liability 
which is in controversy between them in 
the suit isnot a “judgment.” As was re- 
marked in the case of Tuljaram Row v. 
Alagappa Chettiar (2), “An order refusing 
to issue a commission, however, serious the 
ultimate results to the party, isa purely 
interlocutory order and not a judgment 

(1) 88 Ind. Cas. 740; 3 R, 255; 4 Bur. L, J. 61; (1995) 
A. I. R. (R.) 225. 

(2) 8 Ind. Oas. 310; 35 M. 1; (1910) M. W. N, 697;'8 
M. L. T, %3; 21 M. Li J, li : - 
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terminating a suit or other proceedings or 

affecting the merits.” : 
We are, therefore, of opinion that th 

order in this case was not a “judgment” 

within the meaning of cl. 13 of the Letters 

Patent, and that no appeal lies against it. 
The appealeis accordingly dismissed. 


Z Ky Appeal dismissed. 


MADRAS HIGH COURT. 
Crviz Revision Perrtion No. 426 or 1923. 
April 14, 1925. 

Present :—Mr. Justice Srinivasa Iyengar. 
SRAMBIKKAL MALIAKKAL MOIDEEN 
KOYA AND ANOTHER—DEFENDANTS—_ 

PETITIONERS 


versus 
KATTAPARAMBATH MOIDEEN KUTTI 
HAJI AND aNoTHER— PLAINTIFFS 
—RmpPonDENTS. 

Civil Procedure Code (Act V of 1908), O. XX, r. 4 
~—-Judgment of Small Cause Court—Mere statement of 
all issues being found for plaintiff—Judgment, whe- 
ther in accordance with law. 

It is enough if a judgment of a Small Cause Court 
sets out only the points for determination and the 
decision with regard to each separately. 

A judgment, however, which clubs together all the 
points arising in the case and merely contains a state- 
ment that all the issues are found in favour of the 
plaintiff is not a suficient compliance with the pro- 
visions of O. XX, r. 4, C. P. C. 

Komappa Kurup v. Velayichettichiar, 70 Ind. Cas, 
791; 42 M. L. J. 583; 15 L. W. 642; 31M. L. T. 124; 
(1922) A. I. R. (M.) 360, referred to. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the Principal District 
Munsif, Calicut, in 8. O. S. No. 408 of 1922. 

My. K. P. Ramakrishna Iyer, for the Peti- 
tioners, 

Mr. T. 8S. Viswanatha Iyer, for the Re- 
spondents. 

JUDGMENT.—The judgment of the 
lower Court in this small cause case is an 
extremely unsatisfactory one. The learned 
District Munsif says that he finds aM the 
issues for the plaintiffs. My attention has 
been drawn to the terms of O. XX, r. 4 
and the decision of this Court reported as 
Komappa Kurup v. Velayichettichiar (1). 
In that case Spencer ahd Krishnan, JJ., 
laid down that it was enough for a Small 
Cause Judge to follow the provisions of 


(1) 70 Ind. Cas. 791; 42 M. L. J. 583; 15 L. W. 642; 


. 21M. L, T 124; (1922) A, I. R, (ML) 360, © 


SRAMBIKKAL MALIAKKAL MOIDEEN KOYA Y. KATTAPARAMBATHI MOIDEEN. [90 I. O. 1925] 


O. XX, r. 4, el. (1) and the learned Judges 
further proceeded to observe that they are 
unable to follow the line taken by Seshagiri 
Iyer, J., in Kandasami Chetty v. Ramalinga 
Chetty (2). I should have been disinclined to 
interfere in this case if at any rate the 
District Munsif had, while setting out 
the points for determination according to 
him, at least stated his decision with regard 
to each separately. But when I find thathe 
has clubbed them all together and made 
a statment merely to the effect that he 
finds all the issues in favour of the plaint- 
iffs, I cannot regard it as a compliance 
even with the provisions of O. XX, r. 4. 
Taking one of the points for determination, 
namely, “did the defendant commit breach 
of contract as alleged by the plaintiffs” 
and taking the words of the District Munsif, 
the finding should be deemed to be that the 
defendants did commit breach of contract. 
It is not at all clear how the District 
Munsif found that the breach came to be 
committed by the defendants. This was 
not a case in which any time was fixed 
for the performance of the contract and 
the defendant, in his written statement 
set out that he was not only ready and 
willing to deliver to the plaintiffs the 
balance of the cocoanuts but that the plaint- 
iffs refused to aceept delivery of the same. 
No doubt if the defendant was bound to 
perform the contract within a reasonable 
time and failed to do so, he would have 
been guilty of breach of contract. But 
that would undoubtedly be a point for 
determination and I see no indication 
whatever in the judgment that the atten- 
tion of the learned District Munsif 
was at all drawn to this feature of the 
case or that he came to any conelu- 
sion or decision with regard thereto, 
On the whole, I am satisfied that the judg- 
ment before me does not comply with the 
provisions of law and is also otherwise 
very unsatisfactory. I, therefore, set it 
aside and direct that the case be remanded 
to the lower Court for being disposed of 
according to law. If the parties desire, 
they would be at liberty to adduce such’ 
evidence or fresh evidence as may be deemed 
fit. Costs jn this Court will-be reserved 
and be dealt. with and disposed of by the 
lower Court ås part of its order for costs. 
Vv. N: Y. Case remanded: 
N. H. 


(2) 59 Ind. Cas. 906; 12 L. W. 285 


(90 I. O, 1925) 


RANGOON HIGH COURT. 
Civit MISOELLANEOUS APPEAL No, 146 
' oF 1924, 

March 25, 1925. 
Present:—Mr. Justice Heald and Mr. 
Justice Lentaigne. 

MAUNG MYINT—APPELLANT 
versus 
OFFICIAL ASSIGN BE— RESPONDENT. 

Presidency Towns Insolvency Act (LIT of 1909), 
ss. 15, 17, 21—Adjudication on petition of insolvent—- 
Withdrawal of petition, whether can be allowed —Pro- 
cedure, 

A debtor who has been adjudicated insolvent on his 
own petition cannot, even with the leave of the Court, 
withdraw his petition. Section 15 (2) of the Presi- 
dency Towns Insolvency Act only applies to petitions 
that are pending before any order has been made, and 
once anorder of adjudication has been made, the 
debtor becomes an insolvent and remains so until the 
order of adjudication is annulled or he obtains the 
discharge. |p. 969, col. 2.] 

Mr. Keith, for the Appellant. 

JUDGMENT. 
Lentaigne, J.—This is an appeal by 
an insolvent against an order passed by 
May Oung, J., in the Original Insolvency 
Jurisdiction of this High Court dismissing 
an application made by the insolvent for 
leave to withdraw his petition in insolvency. 

An order of adjudication had previously 
been passed on the 28th April 1924 onthe 
insolvent’s own petition under the pro- 
visions of the Presidency Towns insolvency 
Act, 1909. On the 9th June 1924 the 
insolvent had also previously applied for 
the annulment of the adjudication; and 
on the same day some creditors also 
applied for the annulment of the adjudi- 
cation; but on the 10th June 1924 such 
applications were dismissed on the ground 


that the case was not one within the. 


provisions of s. 21 of the Act. 

On the 5th August 1924 the insolvent 
filed an application for leave to withdraw 
the application for the benefit of the Act, 
and certain creditors appeared by learned 
Counsel at the hearing of that petition on 
the 6th August and again pressed for 
the annulment of the adjudication, and 
it was pointed out that the insolvent 
had filed his petition in insolvency for the 
benefit of the Act after he had been 
arrested in execution of a decree, of the 
Court, andthat it would fbe in the inter- 
ests of the creditors that he should be 
allowed to withdraw or tifat the adjudica- 
tion be annulled. This application for 
annulment was also rejected on the 
same grounds andthe insolvent filed his 
schedule on the following day. 
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On the 8th August 1924 the insolvent 
renewed his application for leave to with- 
draw his petition for the benefit of the 
Act and this application purported to be 

, made under s. 15, sub-s. (2) of the Act. 
After notice of this petition had been 
served on all creditors, certain creditors 
again appeared by Counsel dn the 9th. 


. September 1924 and supported the applica- 


tion,and the attention of the Court was 
drawn to certain decisions under the 
Insolvency Statutes formerly in force. 

It was held that these decisions did 
not bear directly on the question under 
consideration and that s.15 of the Presi- 
dency Towns Insolvency Act, i909, does 
not apply to a case where an order of 
adjudication has been made, because 
such a withdrawal with the permission of 
the Court could not remove the effects of 
the adjudication ‘arising under the provi- 
sions of s. 17 of the Act, which would 
continue to operate so as to vest all the 
property of the insolvent in the Official 
Assignee and to debar creditors from 
proceeding against the insdlvent's property 
or instituting suits against the insolvent 
except with the leave of the Court. For 
these and other reasons the application 
was dismissed. 

The insolvent has now appealed against 
that decision, and the point for determina- 
tion is whether a debtor's petition for the 
benefit of the Act can be withdrawn even 
with the leave of the Court after the order 
for adjudication has been passed. I find 
that Macleod, J., ofthe High Court at 
Bombay held In re, Subrati Jan Moham- 
med (1) that a debtor who has been adjudi- 
cated insolvent on his own petition ean- 
‘not, even" with the laave of the Court, 
withdraw his petition; thats. 15 (2) of the 
Presidency Towns Insolvency Act, 1909, 
only applies to petitions that are pending 
before any order has been made, as also 
does s. 13 (8) dealing with petitions by 
creditors; and that onge an order of 
adjudication has been made, the debtor 
becomes an insolvent and remains go un- 
til the order of adjudication is annulled 
or he obtains his discharge; and that the 
Court can only annul the order of adjudi- 
cation under s. 21 ofthe Act if the Court 
is of opinion that the debtor ought not 
to have heen adjudicated an insolvent 
or it is proved to the satisfaction of the 
Court that the debts of the insolvent 


(1) 20 Ind, @as, 859;.38 B. 200; 15 Bom.-L. R. 748, . 
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have been paid in full, and in the latter 
case’ the “debts” including at least all 
debts actually and properly proved in 
pankruptey, must have been fully paid 
in cash. It was also pointed out that 
this section is the same as s. 35 (4) of 
the English Bankruptcy Act of 1883. 

I agree with that statement of the law 


so. far as the point now before me is con- 


cerned. Sub-section (2) of s. 15 of the Pre- 
sidency Towns Insolvency Act, 1909, enacts 
that “a debtor's petition shall not, after 
presentation, be withdrawn without the 
leave of the Court.” The words “after 
presentation” may appear unnecessary, be- 
cause no question of withdrawal could 
arise before a petition ‘was presented, 
but the wording is analogous to the use 
ofthe words “ at any time after the insti- 
tution of a suit” in O. XXIII, r. 1, 
‘of the ©. P. O., and I do not think that 
in either case the withdrawal could be 
effected after the adjudication as ` an 
order of adjudication of insolvency in 
the one case og in the shape of a decree 
in the other case of a suit, so long as 
such adjudication continued in force. 
The fact that a withdrawal can be effected 


in an appeal-from’ a decree does not affect . 


this question, because the setting aside 
of the decree is necessarily presupposed if 
there isa withdrawal with the permission 
of the Appellate Court. Similarly I think 
that after an adjudication order had been 
passed, an annulment of the adjudication 
order would he necessary and is the only 


way in which a Court could effect this _ 


purpose. 

Ialso think that a consideration of the 
provisions of s. 17 of the Presidency Towns 
Insolvency Act, 4909, necessafily leads to 
the same conclusion, A mere withdrawal 
with the’ leave of the Court would not 
annul the application of the provisions 
ofs. 17 of the Act, unless the adjudication 
were also annulled; and consequently the 
permission toewithdraw would be futile, 
and the insolvent would still continue to 
be «an insolvent, his property would still 
continue to vest in the Official Assignee 
and no suit -could be filed against him 
without the leave of the Court. Section 23 
„Of the Act contains express provi8ions as to 
what shall happen on annulment; but 
there are no similar provisions as regards 
what would kappen on a withdrawal. -I 
think that the reason for the absence of 
similar provisions in. the case of a with- 
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[90 I. 0. 1925] 
drawal is because they åre not required 
in the case of a withdrawal before an ad- 
judication order has been | passed, and that 
after the passing of the adjudication order, 
the right to apply for withdrawal is.gone 
and the proper remedy is an application 
for annulment ina suitable case. 

I find also that in England under the 
later Bankruptcy Act it has been held 


_that after an adjudication, except in the 


case of ascheme under s. 21 of that Act, 
there is no power to annul other than 
the express power conferred by thes. 29. 
The decision of Cave, J., in the case of 
In re Hester (2) is instructive and other 
authorities are cited in this connection 
a t page 131 of the 12th Edition of Wili- 
s Bankruptcy Practice. 
or the above reasons I think that the 
Court had no jurisdiction to allow the 
insolyent to withdraw his petition after 
the passing of the adjudication order, 
I would, therefore, dismiss this appeal. 
Heald, d.—I concur. 
Z. K. Appeal dismissed, 
sn (1889) 22 Q. B. D. 632; 60 L. T. 943; 6 Morrell 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
“ORIGINAL Civit Surr No. 1285 or 1920, 
April 6, 1925. 

Present :—Mr. Rupchand Bilaram, A.J 0, 
JETHANAND AND OTHERS—-PLAINTIPPS 

` ` versus 

CHETUMAL AND OTHERS—DEFENDANTS. 

Civil Procedure Code (Act V of 1998), O. I, rr. 1,8, 
0. II, r. 3—Joinder of parties and causes of action— 
“Same act on transaction"—Partnership—Suit for 
dissolution of main and branch firms --Multifarious- 
ness.” 

A suit for dissolution and winding up of a firm and 
its branch firm which consists of ‘certain additional 
partners, who have no interest in the main firm, is 
bad for multifariousness. [p. 971, col. 2. 

Parchomal Vasandmal v. Pamandas Alamchand, 4 
Ind. Cas. 600; 3 S. L. R. 108, followed. 

Order I, rr. land 3 of the C. P. O., apply to ques- 
tions of joinder both of parties. and causes of action. 
fp. 972, col. 1.] 

Ramendra Nath Roy y v. Brojendra Nath Dass, 41 
Ind. Cds. 944;-21 C. W. N. 794; 450. 111; 27 0. L. J. 


158, relied upor. 

Umabai v. Bhavu Balvant, 3 Ind. Cas. 165; 34 B. 
358; 11 Bom. L. R. 499 and Jankibai v. Shrinivas 
Ganesh Valsankar, 20 Ind. Cas. 533; 38 B. 120; 15 
Bom L.R. 684, not ‘followed. 

Payne v. British Time Recorder Co., (1921) 2 K. B. 
1; 90 L. J. K. B: 445; 124 L, T. ki 37T. L. R. 295, 
referred to. 3 


(901. 0. 1925) 


Under the present C. P. C. a plaintif may not 
only join different causes of action against the same 


defendant or the same defendants when such defend- | 


ants are jointly interested in all the causes of actions, 
as provided in O. II, r.3,C.P.C., but he may also 
join different causes of action against different defepd- 
ants, provided he is able to bring his case within the 
purview of O.I, 1.3, C.P. O., under which it is 
necessary not merely to show that a common ques- 
tion of law or fact would arise but that the right to 
relief in each case arises out of the same act or trans- 
action or serice of acts or transaction’. [p. 972, col.'2.] 


Ordinarily in a suit for settlement of accounts of a 
dissolved partnership and of any sub-partnership in 
which there are additional partners, the act or series 
of acts which give rise to relief for settlement of 
accounts of the main partnership are, not the same as 
those which give rise to the relief for settlement of 
accounts of the gub-partnership. ‘Though some of the. 
evidence in support of the plaintiffs’ contention may 
be common to both the causes of action, it does not 
thereby follow that there is a common question of 
fact involved in -the two causes of action. (p. 972, col. 
2; p: 973, col. 1) 


Mr. Kimatrai Bhojraj, for the Plaintiffs. 
Messrs. G. A. Kikla and Kewalram Jetha- 
nand, for the Defendants. 


JUDGMENT.—The only issue with . 
which -L am at present concerned is whe- ` 
ther this suit is bad for multifariousness. - 


The plaintiffs have prayed for settlement 
of partnership accounts of two different 
. concerns, the business carried on in the 
name of Chetumal Murlidhar and its branch 
business carried on inthe name of Abaspur 
(3)° Co. The plaintiffs’ case is that they 
and defendante Nos 8 to 5 carried on 
business at Karachi in the name of Lila- 
ram Lakbmichand, This was the parent 
firm. Plaintiffs Nos. 1 to 4 were its capita- 
list partners and plaintiffs Nos. 5 and 6 and 
defendants Nos, ‘3 to5 were its working 
partners. Defendant No. 3 is one Bulchand. 
He is the brother of Chetumal and Murlidhar 
who are defendants Nos. 1 and 2. On 
March 16, 1915 the parent firm of Lilaram 
Lakhmichand took up defendants Nos. 1 
and 2 as gumashta partners to carry on 
a separate business in the name of Chetu- 
mal Murlidhar. This business was to be 
chiefly done at-Abaspur and was under 
the effective control of Chetumal and 
Murlidhar. 


dhar again in their turf entered into 

different sub-partnerships. Defendants 

“No. 6 area firm carrying on business at 

Multan in the name of Gerimal Lakhu- 

mall. Defendants No. 7 are likewise an- 

other firm carrying’on business at Multan- 
. 5 5 


JETHANAND V. OHETOMAL, 
3 ni 2l 
in the nameof Gulabrai Tarachand. 166 


The activities of the Firm of . 
Chetumal Murlidhar were various and it. 
is said that the Firm of Chetumal Murli- . 
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is said ethat one of the activities of the 
Firm of Chetumal Murlidhar was that they. 
carried on business in partnership with 
defendants Nos. 6 and 7 at Abaspur and 
other places in the name of Abaspur 
3 Co., and with the dissolution of the part- 
nership carried on in the name of Chetumal 
Murlidhar in May 1919 the partnership 
carried on in the name of Abaspur 3 Co., 
also came to an end. The plaintiffs, there- 
fore, now seek on behalf of this parent 
Firm of Lilaram Lakmichand for settle- 
ment of accounts of the two concerns, 
Defendents Nos. 3 to 5 have been impleaded 
as defendants as they are said to. have 
been unwilling to join as plaintiffs. 
Chetumal and Murlidhar who are the 
chief contesting defendants admit being 
sub-partners of the Firm of Lilaram Lakmi- 
chand during the year 1915, and perhars 
a partof 1916, and to have done partner-- 
ship business in the name .of Chetumal 
Murlidhar. But-they say that the partner- 
ship accounts for thgt period have been 
settled. They have denied the right of ` 
the plaintifis to ask for settlement of 
accounts either of the business carried on in’ 
subsequent years in the nameof Chetumal 
Murlidhar orof the business carried on in the 
name of Abaspur 3 Co., which they say was 
the husiness done by them on their own per- 
sonal account in partnership with defend- 
ants Nos. §and 7 andin which the Firm 
of Lilaram Lakhmichand had no concern, 
It is not seriously disputed that the 
suit is based on two different causes of 
action. But it is contended that the 
accounts of the Firm of Chetumal Murli- 
dhar cannot be conveniently settled with- 
out a séttlement of the accounts of the Firm 
of Abaspur 3 Co., and that there is a com- 
mon question of fact to be tried whether 


-the Firm of Lilaram Lakhmichaud were 


partners in both the concern and that, there- 
fore, this suit as framed is competent under ` 
O. 1, r. 3, O. P. ©. ' 

In Parchoma! Vasandmal v. Pamandas 
Atamchand (1), a Bench of this Court in its 
High Court jurisdiction held that a suit for 
dissolution and winding up of a firm and 
its branch firm which consisted of certain 
additional partners who had no interest 
in the main firm was bad for multifarious- 
ness. The plea that the accounts of the 
main firm could not be conveniently settled 


(1) 4 Ted. Cas. €00; 3S. L. R. 108. ` 
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`> without settlement of the accounts of the 


branch firm did not find favour with the 
Court. This ruling is on all fours with the 
prozent case. 

Kimatrai has attempted to distin- 
Ped this ruling on a two-fold grounds 
firstly, that the suit out of which this second 
appeal arose was instituted under the old 

lode and secondly, that this ruling loses 
sight of the provisions of O. I, r. 3, È. P. C. 
This appeal was, decided after the present 
Code came into operation and the observa- 
tions of Crouch, A. J. O., who delivered the 
judgment of this Court would show that 
in delivering his judgment he had in view 
the provisions of 
page 113* he states as follows: 

“But the one partnership was quite dis- 
tinct from the other, Several causes of 
action can only be joined when they are 
against the same defendant or the same 
défendants (s. 45 of the gla C.P.C. and O. 1I, 
1. 3 new Code).. There is no justification for 
joining several causes of action against diff- 
Ereni defendants”. 

"The provisions of O. I, r. 3, ©. P. C. were 
either mot then pressed at the Bar or were 
considered by the learned Additional Judi- 
cial Commissioner as being limited by 
o. I r. 3, O. P. O. 


Though with all due respect for the 
learned Judge I am not prepared to accept 
the broad proposition that several causes of 
action can only be joinèd in the same suit 
when all the defendants are jointly inter- 
ested in them, I agree with the conclusions 
arrived at by the learned. Judge that such 
a suit is not competent. Even if it were 
otherwise, sitting on the Original Side of 
this Court, I-would be bound to follow this 
decision. . 


I would now give my reasons for arriving 
at the same conclusions. The effect of 
©. I, rr. 1 and 3 has-been fully discussed 
by Woodroffe and Mukerji, JJ., in Ramendra 
‘Nath Roy v. Brojendra Nath Das (2) and it 
has been very rightly held dissenting from 
the view.of Davar, J., ia Umabai v. Bhavu 
Balwartt (3) and J ankibai v. Shriniwas 
Ganesh Valsankar (4), that O. I, rr. 1 and 3 
apply to questions of joinder both of parties 
and causes of action. With this yiew I 


x) at es Cas. 944; 21 O. W. Ñ. 794; 45 O. elll; 27 
2 3 Ind. Cas. 165; 34 B. 358; 11 Bom. L. R. 


499. 
4) 20 Ind. Oas. 533; 38°B. 120; 15 Bom. LR. 681. 
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agree. Under the present Cade a plaintiff 
may not only j join different cause’ of ‘action 
against the same defendant or the same 
defendants when such defendants are joint- 
ly interested in all the causes of action as 
Provided i in O.T, r. 3, 0. P. C., but he may 


‘also join different causes of action against 


different defendants if he is able to bring 
his case within the purview of O.I, r. 3, 
C. P. C. As said by Mukerji, J., in the above 
case the determining factors applicable in 
such a case are “first, could the right of re- 
lief against the defendants be said to be in 
respect of or arising out of (expressions ob- 
viously of wider import than relating to) the 
same act or transaction and secondly would 
any common question of law or "fact arise if 
separate suits were brought.” Wheré a 
series of acts or transactions are relied on 
as giving a right to relief it would equally 
appear that the same series of acts or trans- 
action should give rise to the reliefs 
claimed against the different defendants. 
The word “same” which precedes the words 
“act or transaction” equally: applies to and 
governs thé words “series of acts or trans- 
actions”, Ordinarily in a suit for settle- 
ment of accounts of a dissolved partnership 
and of any sub-partnership in which -there 
are additional partners the act or series of 
acts which give rise to relief for settlement 
‘of accounts of the main partnership are not 
the same as those which give rise to the 
relief for settlement of accounts of the sub- 
partnership. In the présent case it is the 
plaintiffs’ case that the partnership in the 
name of Chetumal Murlidhar was formed 
at a different time and defendants Nos. 6 
and 7 were not parties to it. ‘The sub- 
partnership of Abaspur 3 Co. was admitted- 
ly formed ata different time between the 
partners of the Firm of Chetumal Murlidhar 
collectively as forming one quasi entity and 
the firms of defendants Nos. 6 and 7 as 
forming other quasi entities. The activities 
of the two firms were separate and distinct. 
It would, therefore, follow that the first 
ingredient required by O, I, r. 3,0. P. ©. is 
not fulfilled. Therefore it is hardly necessary 
to consider the second ingredient. Under: 
this' rule it is not enough for the plaintiffs 
to show merely that a common question’ of 
law or fact would arise. For those words 
do not apply unlgss the right to relief in 
each case arises out of the same act or trans- 
action br series of acts or transactions, 
The two conditions are not alternative. See 
the remarks of Vaughan Williams, L. J., in 
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Stroud v. Lawson (5), on the construction of 
similar words used in O. XVI, r. 1, Rules of 
the Supreme: Court which refers to the 
joinder of different plaintiffs and causes 
of action and corresponds to O. I, r. 1, 
O, P. 0. 

It is also difficult to see how a commoh 
question of fact arises in respect of the 
two causes of action in the present suit. 
The fact that the Firm of Lilaram Lakhmi- 
chand on the one hand and Chetumal and 
Murlidhar on the other carried on business 
in the name of Chetumal Murlidhar’ does 
not by itself lead to the inference that 
Chetumal and Murlidhar in their indivi- 
dual capacity could not or did not enter 
into a partnership with defendants Nos. 6 
and 7 in the name of Abaspur 3 Co. With 
regard to each cause of action the plaintiffs 
will have to definitely prove who become 
partners in each firm. ‘Though some of the 
evidence in support of the plaintifis’ con- 
tention may be common to both the causes 
of action, it does not thereby follow that 
there is a common question of fact involv- 
ed inthe two causes of action. Order I, 
r, 3, C. P. O. is the converse of O.I, r. 1, ©. 
P. O. and if it be assumed that this suit had 
been instituted by defendants Nos. 1 and 2 
and No. 6 and 7 against the Firm of Lilaram 
Lakmichand, 7. e, the present plaintiffs and 
defendants Nos. 3 to 5 for settlement of 
accounts of the two partnerships of Chetumal 
Murlidhar Abaspur 3 Co., it cannot for a 
moment be asserted that such a suit would 
be competent under O. I, r.1, O. P. O. 
The provisions of O. XVI, r. 4 Rules 
of the Supreme Court are wider than 
those. of ©. I, r. 3, CO. P. ©. and enable 
a plaintiff to join any number of causes of 
action against different defendants leaving 
it to the discretion of the Court to limit the 
plaintiff to any one or more of the causes 
of action. 
Co. (6). But the powers under O. I, r: 3, O. 
P. C. are not so wide and are co-extensive 
with those under O. I, r,1, CO. P. O. or O. 
XVI, r. 1, Rules of the Supreme Court. 

Thold that the suit is bad for multifarious- 
ness. The plaintiffs must, therefore, elect 
to proceed on one of the two causes of 
action, . 

P. B. A. Finding, accordingly. 

Z. K. . 

(5) (1898) 2 Q. B. 44 at p. 54; 67 L.J. Q. B. 718; 78 
L. T. 729; 48 W R. 626; 14 T. IS R..421. . 

a (1921)2K B.l; 90 L.J. K, B. 445; 12t LT. 
719; 37 T, L, R. 295, 
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MADRAS HIGH COURT. 
Cıvıl Apeeats Nos. 314 AND 315 or 1922. 
February 13, 1925. 

Present -—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Ramesam. 
KUPPUSWAMI IYER AND OTHERS— 

e Derenvants Nos. 1 tc 8—APPELLANTS 
p Versus 
B. RAJA RAJESWARA SETHUPATHI 
alias MOUTHURAMALINGA 
SETHUPATHI AVERGAL—Puaintirr— 
RESPONDENT. 

Contract—Compromise—Repudiation by one party— 
Other party, right of, to repudiate—Executed contract, 
effect of--Madras Local Boards Act (V of 1884), s. 73— 
Limitation Act (IX of 1908), Sch. I, Art. 120— Land- 
holder, right of, to recover road cess from intermediate 
land-holder —Limitation. 

Where there is.2 compromise which finally settles 
the rights of the parties and nothing more has to be 
done to give effect to it, the conduct of one of the 
parties in acting ina manner inconsistent with the 
compromise does not justify the other party in re- 
pudiating it. [p. 975, col. 2.] 

Srish Chandra Roy v. Banomali Roy, 310. 584; 8 
C. W. N. 594; 6 Bom. L. R. 501; 14 M, L, J. 185; 2 A. 
L. J. 31; 311. A 103; 8 Sar, P. O. J. 677 (P.O), dis- 
tinguished. 

Ganga Varapu Krishna Venamma v. Maraparaju 
Venkata Mukunda Row, 4 IndgCas. 303; 7 M. L. T. 33; 
33 M. 216, relied on. 

A landlord made in favour of ayot an absolute 
and hereditary grant ofa village on sarvamanyam 
tenure. After the landlord's death, his son challenged 
the alienation, and the matter was compromised by 
the ryot agreeing to pay a favourable rent on the 
holdings. The son thereafter repudiated the com- 
promise and sued to set aside his father’s alienation 
onthe ground ofits having been executed under 
undue influence. The suit was dismissed. In a sub- 
sequent suifto recover rent on foot of the com- 
promise : 

Held, that the compromise settlement was not an 
executory contract and the plaintiff was entitled to 
sue to enforce its terms and was not disqualified from 
so doing by having sued fora greater relief than he 
was entitled to in the prior suit. (p. 975, cols. 1 & 2.) 


Under s, 73 0f the Madras Local Boards Act 
of 1884 the*land-holder is egtitled to recover from an 
intermediate land-holder the whole of the tax paid in 
respect ofthe land held by him less half the tax 
assessable on the amount of the poruppu. The limita- 
tion period for a suit to recover it is six years 
under Art. 120 of Sch. I to the Limitation Act. [p. 976, 
col. 1. 

Laker Muthuramalinga Sethupathi v, Maha- 
linga Raju, 52 Ind. Cas. 468; 9 &. W. 287; (1919) M. W. 
N. 365, followed. 


Appeal against the decrees of the Court 
of the Subordinate Judge of Ramnad at 
Madura, in O. S. Nos. 33 of 1917 and 53 of 
1921, respectively. 

Mr. R. Kesava Lyengar, for the Appellants. 

Megsrs. T. R. Ramachandra Iyer, L.A. 
Govinda Raghava Iyer and S. Soundara 


. Raja Lyengar, for the Respondents, 
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JUDGMENT.—These appeals arise 


“mw out of suits, brought by the Rajah of Ram- 


nad to recover quit rent (or poruppu) as 
well as road-cess and rail-cess and mahamat 
from the defendants, who are in occupa- 
tion of the village of Nedunthulasi in 
Rajasingamangalam Taluk of the Ramnad 
District. 

Original Suit No. 33 of 1917 out of which 
A. S. No. 314 of 1922 arises, is a suit to re- 
cover what is due from the defendants for 
Fastis 1321 to 1325. This suit stood over 
for decision pending the issue of asuit (O. 
8. No. 157 of 1913) brought by the 

plaintiff for recovering possession of the 
village of Nedunthulasi, which he alleged 
had been obtained from his father as an 
absolute gift, free from all payments or 
liabilities through undue influence. The 
claim of the Rajah to recover the village 
from the possession of the defendants, was 
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finally rejected by the judgment of the’ 


High Court in Raja Rajeshwara Sethupathi 
Avergal v. Kuppusami Tyer (1). The deci- 
sion, to which one of us wasa party, was 
dated 3rd May 1921. After this there was 
an attempt to obta®n leave to appeal to 
the Privy Council, but leave was refused 
both here and in England. By our deci- 
sion, we held that the Rajah could not re- 
cover the village from the defendants he- 
cause he was bound by a compromise 
entered into during his minority by the 
trustee of his estate Venkatarangayyar 
and certain Nattkottai Chettis to whom the 
estate was leased. On September 17, 1894, 
the Rajah's father gave a 40 years’ lease to 
the first defendant of the village of Nadun- 
thulasi on poruppu (or favourable rent) of 
Rs. 804 in consideration of his having 
rendered services as a trusted gumashta 
of the estate. On 2nd June 1895, the 
plaintiff's father made an absolute and 
hereditary grant of the same village on 
sarvamanyam tenure, i. e., free from all 
liability for rentor tax. On 24th April 
1902 the Dewan trustee ofthe estate and 
the Chetty lessees entered into an agree- 
ment with the first defendant by which 
the first, defendant obtained a permanent 
lease of the village on payment of poruppu 
at the rate of Rs. 402 a year instead of 
Rs. 804 fixed under the lease of 1894, The 
Dewan trustee gave up his intentions of in- 
stituting proceedings to set aside the gift 
of the property made under the serva- 


Pre 
. 


9,69 Ind. Cas, 382; 41M. L. J.474; (1921) M. W. 
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manyam grant of 1895. Under this arrange- 
ment the defendants are bound to pay 
poruppu of Rs. 402-1-10 and mahamai and 
road-cess every fasli. . 

The main defence, to these suits is 
that the plaintiff, having brought O. S. 
NG. 157 of 1913 to recover possession of the 
village, has shown his intention of not 
being bound by the compromise of 1902 
and that, therefore, the defendants are 
entitled to tweatthe agreement as being 
rescinded and to refuse to pay poruptu, 

Reliance is placed on cl. 13 of the agree- 
ment which runs thus:—‘ As an arrange- 
ment has been effected in this.manner and 
this agreement entered into, the said Kup- 
puswami Iyer, and his representative-in- 
interest, the said Dewan trustees Rao 
Bahadur Veukatarangayyar Avergal, and 
his representatives-in-interest andthe said 
lessees and their representatives-in-interest 
and the Rajah who gels the said samas- 
thanam shall conduct themselves in ac- 
cordance with the provisions contained 
herein.” 

In Srish Chandra Roy v. Banomali Roy 
(2), there was a compromise ofa suit under 
which one party acknowledged the title 
of the other as an adopied son and the 
other party promised to execute a lease of 
certain mouzas, and afterwards the former 
party brought a suit to set aside the adop- 
tion and caused the other ride to incur costs 
in litigation, and after having failed in 
this suit he sued for the specific perform- 
ance of the agreement. The learned 
Judges of the Calcutta High Court (Hill 
J., with whom was Brett, J.) held that 
the Court of first instance rightly exer- 
cised its discretion in refusing to grant 
specific performance in favour of one 
party whose previous conduct had amount- 
ed to an abandonment of the agreement 
sought to be enforced. On appeal to His 
Majesty, the Judicial Committee confirm- 
ed the decision of the Calcutta High 
Court. 


I think that there is a real difference 
between the facts of that case and the 
‘present one. The Calcutta High Court 
was dealing with a suit for specific 
performance, pure and simple, The 
present stit, which is before us in ap- 
peal, is a suis for recovery of rent by 
a landlord and the learned Judge in 

(2) 31 0. 58580. W. N. 594: 6 Bom. L. R. 501; 14- 


M. L. J. 185; 2 A. L. J, 31; 31I A. 103; 8 Sax, P, , 
677 (P. 0), ee 
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the Court below is mistaken when he 
speaks of it as a suit to direct the defend- 
ant to pay a cejjtain amount. The suit 
would not be maintainable except on the 
footing that theparties are stil in the 
relationship of landlord and tenant. Ifthe 
defendants had relinquished possession of 
the village or if the Rajah had ceased to 
be the owner of the estate, there could be 
no suit for recovery of rent. At the time, 
when the trustee of the estate and the 
first defendant settled their disputes by 
the agreement of 24th April 1902, the trustee 
was threatening to bring a suit to set aside 
the absolute gift of June 2, 1595. It was 
an amicable settlement ofa disputed claim. 
Tf the gift deed by the former Rajah had 
been declared in a suit brought for that 
purpose to be voidable owing to undue in- 
fluence, the defendant would still have had 
arightto occupy the village on payment 
of poruppu of Rs. 804 under the 40 years’ 
lease of 1894. 

The partiescompromised onthe under- 
standing that the first defendant should 
pay Rs. 402-1-!0, as poruppu, i. e., about 
half the amount which he was paying 
previously. The agreement was not of 
the nature of an executory contract like 
that in Srish Chandra Roy v. Banomali 
Roy (2). Clause VIII of the agreement, 
referring to Act VIII of 1865, which was 
then the rent law in force, provides that 
no pattas or muchtlikas need be execut- 
ed. The document was stamped as a 
permanent lease forarentof Rs. 402 and 
a release of the rights under the gift deed 
of 1895. There was no defeasance clause 
providing for divestment of the rights in 
the event of either party breaking any of 
the terms of the agreement. The considera- 
tion was executed consideration, the trustee 
having abstained from bringing a 
suit for recovery of possession and the 
first defendant having agreed to pay 
poruppu of Rs. 402. In Srish Chandra Roy 
v. Banomali Roy (2), there was a promise 
to execute a lease of the suit mauzas and 
in that respect,-the agreement was execu- 
tory; but the settlement in the present 
case left nothing to be. done by the 
parties infuture except to pay and re- 
ceive poruppu at the rate agreed, . 

When the plaintiff brought, O. S. 
No. 157 ‘of 1913 to recover possession 


of the village the defendants,” in their’ 


written statement para. 37, immediately 
asserted that they were no longer bound 
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to pay poruppu under the terms of the 
agreement of 24th April 1902, as the plaint- 
iff had broken the agreement by bring- 
ing that suit. in that suit, however 
neither party was willing to abide by 
the compromise. The defendants relied 
uponsthe absolute gift made by the Rajah’s 
father and- the plaintiff relied on that 
gift being voidable on account 8f undue 
influence. In the decision of the suit, it was 
made clear that the contentions of neither 
party were correct and that both sides 
were bound by the settlement. Ag the 
settlement was not an executory contract 
Iam of opinion that the plaintiff is en- 
titled to sue to enforce its terms and that 
he is not disqualified by having sued 
for a greater relief in O. S. No. 157 
of 1913 as his previous claim thathe was 
entitled to poruppu at the rate of Rs, 804 
does not prevent him from now claiming 
that he can recover at least Rs, 402 per 
annum The suit is thus -distinguishable 
from that in Srish Chandra Roy v 
Banomali Roy (2) which was a case of 
an executory contract, and a suit for 
specific performance. In GY&nga Varapu 
Krishna Venamma v. Naraparaju Venkata 
Mukunda Row (3), where there was acom- 
promise which finally settled the rights 
of the parties and nothing more had to 
be done to give effect to it, it was held 
by this Court, that the conduct of the 
executant in acting in a manner inconsist- 
ent with the compromise did not justify 
ae Bie in JABUNG it, and 
rish Chandra Roy v. Banomali 
distinguished. ; oN Ç) ee 
In this view the lower Court was ri 
in holding that the plaintiff was a E 
to succeed and in giving him a decree for 
recovery of poruppu for the faslis in suit. 
Two minor points remain to be decided, 
The lower Courts decrees allow interest 
at 12 percent. from -the date ‘of suit till 


the date of the decree, and 6 per cent 
thereafter till payment, Dare the 
pendency of O. S. No. 157 of 1913 


and until the appeal was deci 

13th May 1921, the defendant ae nt 
tender payment and the plaintiff did not 
-demand it probably with the idea that 
if he accepted rent, he would not be 
able to suc¢essfully impugn the defend- 
ant’s title. On one eccasion Rs. 10 was 
paid, not*by the defendants but by a 
friend named Venkatachari (vide Ex X 

(3) 4 Ind. Cas, 303; 7 M, L. T, 33; 33 M, 216, . 
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and the evidence of the second defendant D. agreement or otherwise, the usage had become 4 


W. No. I). This payment will not affect the 
rights of the parties since it was not a 
transaction between themselves. The fact 
remains, that during the pendency of the 
former litigation, the plaintiff was unwill- 
ing to receive and the defendants were 
unwilling to pay (vide para. 5 of the plaint 
in O. S. Na 33 of 1917). 

Under these circumstances interest should 
not be charged until the former suit was 
finally decided by our decision in appeal 
on 18th March 1921. 

The lower Court's decree will be amend- 
ed by allowing interest only from May 
14th, 1921. As regards road-cess, the appel- 
lant claims that he is only liable to pay 
half the road-cess, but it is clear from 
s.73 of the Local Boards Act that, as he 
is an intermediate land-holder, the land- 
holder is entitled to recover from him the 
whole of the tax paid in respect of the 
land held by him, less half the tax assess- 
able on the amount ofthe poruppu. For this 
the limitation period issix years under Art. 
120, vide Rajeswara Muthuramalinga 
Sethupathi v. Mahalinga Raju (4). The 
appellant’s contention fails. 

Subject to the modifications above stated 
the appeals are dismissed with propor- 
tionate costs. 

vV. N. V. 


X.H > i 
(4) 52 Ind. Cas, 468; 9 L. W. 287; (1919) M. W. N. 
365. 


Decree modified. 


ALLAHABAD HIGH COURT. 
Sxconp CIVIL APPEAL No. 135+ or 1924. 
July 17, 1925. 

Present:—Mry. J ustice Lindsay and 
Mr. Justice Kanhaiya Lal. 

‘Pandit CHANNU DUTTA VYAS 
—DEFENDANT—APPELLANT 

versus 
His Holiness Shree SWAMI 
GAYANNANDJI MAHARAJ—P aintirr— 
4 ESPONDENT, 

Easements Act (V of 1882), s 2 (b)—Customary 
right, proof of—Appeal, second—Finding sof fact 
involving conclusions of law, whether can be questioned 
~--Appellate Court, duty of. j 

A Court should not decide that a local custom exists 
unless the Court is satisfied of its reasonableness and 
its certainty as to extent and application, and is 
further satisfied by the evidence that the enjoyment 
of the right was not by leave granted of by stealth 
or by force and that it has been openly enjoyed for 
such a length of time as suggests that originally by 


customary law of the place in respect of the persons 
and things which it concerned. [p.977, col. 1.] 

Per Kanhaiya Lal, J—A qustomary right may 
arise by agreement or prescription and may be deduc- 
edfrom long and open user. Its existence may be 
inferred from long enjoyment ngt exercised by per- 
mission, stealth or force. [p. 979, col. 2; p. 980, col. 1.] 

There is no statutory period of enjoyment provided 
during which, in order to establish a local custom, 
it must be proved that the right claimed to have been 
re ig has, by focal custom, been so enjoyed. [p. 979, 
col. 2, 

The fina¥ty given by law to a finding of fact arrived 
at by a Court of first appeal renders it necessary that 
the finding should be arrived at after due circumspec~ 
tion and be expressed in clear and definite terms. [p. 
980, col. 1] 

A party to an appeal is entitled to claim a clear, 
definite and specific finding on every issue of fact 
raised in the case, and ifthe finding is vague, in- 
definite or ambiguous, it is but right to insist on such 
a finding being given or to send an issue back in order 
that the question of fact might be determined on find- 
ings adduced in a manner not open to misconstruction 
or doubt. [ibid.} 

While findings of fact cannot be questioned in 
second appeal, the soundness of conclusions drawn 


from any facts may involve matters of law and. 


may be questioned in such appeal. [tbid.] 

Second appeal from a decree of the 
District Judge, Benares, dated the 9th of 
October 1924, 

Mr. N. P. Ashthana, for the Appellant. 

Mr. P. L. Banerji, for the Respondent. 

JUDGMENT. 6 

Lindasy, J.—In my opinion this appeal 
fails in view of the findings of fact arrived 
at by the Court below. . 

The question for decision was whether 
the Hindu population of Benares, repre- 
sented by the defendant-appellant had 
acquired a customary right to use the pro- 
perty of the plaintiff for the celebration of 
the Ram Lila festival. It was alleged that 
the Hindus had aright to enter on these 
premises for a period of three days during 
the Ram Lila and to oceupy them for the 
purpose of giving a dramatic representa- 
tion of certain incidents in the life of 
Rama. 

The plaintiff inthe suit purchased this 
property inthe year 1922 from Gopal Das, 
Raghunandan Prasad and others in whose 
family it had been since the-year 1854. 
This property consists ofa garden enclosed 
by walls and inside the enclosure is a 
large garden-house consisting of a hall and 
some smaller rooms. . , 

The plaintiff alleged that there was no 
right on the part of the Hindu public to 
enter and. cecupy any portion of these 
premises for the purposes mentioned above, 
and he, therefore, asked for a declaration 


3 


(90 1. O. 1995} 


to this effect and also claimed an injunction 
restraining the defendant and those whom 
he represen tefl from trespassing on his 
property. 

The Court‘of first instance dismissed the 
claim; the lower Appellate Court has re- 
versed the first Court's decree and hase 
given judgment in favour of the plaintiff. 
-Ths defendant now appeals. 

The law on this subjectis laid down in 
Kuar Sen v. Mamman (1), This case is’ 
cited in the judgment of the lower Appel- 
late Court. I refer to a passage in the 
judgment which is to be found at page 92* 
. and which reads as follows :— 

“In our opinion a Court should not decide 
that a local custom...exists, unless the Court 
is satisfied of its reasonableness and its 
certainty as to extent and application, and 
is further satisfied by the evidence that 
the enjoyment of the right was not by 
-leave granted or by stealth or by force, 
and that it has been openly enjoyed for such 
a length of time as suggests that original- 
ly, by agreement or otherwise, the usage 
had become a customary law of the place 
in respect of the persons and things which 
it concerned”. 

The learned Judge applied the law thus 
stated to the facts as found by him, and 
he was of opinion that the defendant had 
failed to establish the existence of the 
customary right in the manner required. 
The Judge had clearly read and weighed 
all the evidence which had been adduced 
in the Trial Court. He began by finding 
. that there was no proof of any dedication 
of the property to the uses claimed by the 
defendant although that wasa plea which 
had been raised for the defence. He went 
on to observe as follows :— 

“With the oral evidence I do not propose 
to deal at any length. That of it which 
is not partial, if indeed on either side 
there can be said to be any such, is so 
vague as to have little value in establish- 
ing or disproving arightto do certain de- 
finite and clearly specified acts in a certain 
place ata certain time. In my opinion the 
witnesses for the respondent did not give 
evidence such as would establish a cus- 
tomary right in derogation of the title of 
another’. 

Later onin the judgment 
Judge observes as follows :—° 


e a 7: 
gap TAST A. W.N. (1895) 10;'6 Ind. Deo. (x.s) 
Page of 17 A, [Hd] ay 
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“To my mind the evidence on the record 
does nothing more than prove that, as a 
result of the actors being allowed to sleep 
in the garden precincts, various episodes 
have from time to time been performed 
within the garden”. 

That in my judgment is a clear finding 
that the entry upon, and use of, the pre- 
mises such asit was, was by lgave granted 
and not as ofright. The finding in my 
view is quite unambiguous and perfectly 
clearly expressed. 

Another passage of the judgment may be 
quoted here. The Judge says: 

“I donot think it can be said that if 
for reasons of convenience various episodes 
have from time to time been performed 
elsewhere, acertain and definite custom 
having the force of law has arisen”. 

Here again, in my opinion, there is a find- 
ing that there was no proof that the alleged 
customary right was certain and definite. 

It has been argued before us that the 
findings of fact arrived at by the Judge 
are not clear and definite. Itis said that 
the Judge having discarded the oral evid- 
ence could not properlyefind that the user 
of the premises had been permissive, but 
it is not correct to say that the Judge dis- 
carded the oral evidence. He certainly was 
not prepared to accept it wholesale and 
stated at the outset his intention of inter- 
preting itin the light of the circumstan- 
Later on he refers to the 
evidence as partial and also as vague, but 
there is nothing to show that he rejected 
it altogether as being unworthy of credit. 

There can be no doubt that there was be- 
fore the Judge evidence that the user of 
the premises had been by leave of the pro- 
prietors, There was a statement of B. 
Raghunapdan Prasad, one of the founders, 
and I take it that, t@this extent at any 
rate, Raghunandan Prasad’s evidence was 
accepted by the learned Judge. It is said 
that the Judge does not set out in his judg- 
ment that he believes the statement of 
Raghunandan Prasad, but he was not bound 
to do so. He had the whole evidence be- 
fore him, and there being evidence tosupport 
the “finding of permissive user it must be 
concluded that the evidence was believed 
to the extent of showing that the user had 
not been asof right but had only been 
made after leave was granted, These fiad- 
ings are fatal to the case which was put 
forward in the Courts below by the defend- 
ant-appellant. I am, therefore, of opinion 
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that the appeal should be dismissed with 
‘costs including in this Court fees on the 
‘higher scale. z 

Kanbaiya Lal, J.—I regret I am 
unable to agree with the order proposed. 

On the 26th of June 1922, the plaintiff 
purchased a garden, including a house apd 
other buildings standing thereon, situated 
in Benarese City, from Gopal Das and 
others. The defendants are the managers 
of a Ram Lila, known as the Chitrakut 
Ram Lila, which is celebrated at Benares 
-evéry year. The Ram Lila is performed in 
„parts at different places, representing diff- 
ferent episodes of the Ramayan. As the 
‘Lila progresses, the scenes of the places of 
performance are also shifted. The allega- 
‘tion of the defendants was that that portion 
of the Ram Lila which represents the episodes 
connected with the Panch Vati used to be 
celebrated in the garden on a piece of high 
ground situated near the Pishach 
‘Mochan tank: and certain other episodes 
‘connected with the subsequent events used 
to be celebrated in the garden now purchas- 
ed by the plaintiff, which is situated close to 

‘that place. The plaintiff sought to interfere 
‘with the performance of the Ram Lila in 

‘the said garden; and a proceeding was 

‘accordingly instituted by the defendant, 
‘Chunnu Dat Vyas, under s. 147 of the Or. 

“P. C., demanding that security should be 

“taken from the plaintiff to prevent a breach 

‘of the peace. A prolonged enquiry followed, 

“resulting in the plaintiff being bound over 

‘and restrained from preventing the mana- 

-gers of the Chitrakut Ram Lila from using 

_the garden for the purposes of the Ram Lila 
for three days, namely dn the 4th, 5th and 

' 6th of Kuar Sudi each year, until the matter 


`: was decided by a competent Court. 


The present suit has been brought by the 
“plaintifffor a declaration that the defen- 
‘dants or any member of the Hindu corm- 

munity interested inthe Chitrakut Ram Lila 
_of Benares had no right to accommodate Sri 
Ram Chandrajior to perform Ram Lila on 


- the 4th, 5th and 6th of Kuar Sudi of each 


‘year inside the *garden without his per- 

‘mission. He also asked for a permanent 

' injunction to restrain the defendants and 
the members of the Hindu community from 
entering the said garden for the said pur- 
pose without his permission. . 

The main question for. consideration was 
whether the defendants had been celebrating 
any portion of the Ram Lila insidethe garden 
or the house situated in it on Kuar Sudi 
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4th, 5th and 6th of each year, and if so, 
whether they had been doing so as of right 
or with the permission of the owners of the 
said garden for the time being, and since 
when. 

In the written statement the defendants 
asserted that it was part of the religious 
duty of those managing the Ram Lila per- 


: formance that there should not be the 


‘iff that a man n 


slightest alteration in the time, place, para- 
phernalia,.and method of the performance, 
and that the garden aforesaid was wagf for 
the limited purpose of celebrating the Ram 
Lila at that place on the daysin question. 
The Court of first instance went into the 
evidence in considerable detail and came to 
the conclusion that the garden aforesaid 
was used on Kuar Sudi 4th, 5th and 6th for 
the stay of Ram Chandraji in the garden-' 
house at night and for the performance of 


certain portions of the Ram Lila there on 


those days, It treated the garden as having 
been dedicated for the limited purposes 
aforesaid. The lower Appellate Court, how- 
ever, found that no such dedication was est- 
ablished, and the correctness of that finding 
is nothereseriously disputed. Regarding the 
right to celebrate the Ram Lilainside the gar- 
denit observed that while the oral evidence 
produced on either side was so vague as to 
have little value in establishing or disprov- 
ing a right to do certain definitely clear 
and specifiedacts atacertain place atacertain 
time, or to establish a customary right in 
derogation of the title of another, all that 
could be said to have been proved by the 
evidence was that “as the result of the 
actors being allowed to sleep in the garden 
precincts, various episodes had from time to 
time been performed in the garden”. It 
did not proceed to specify the particular 
episodes which were performed inside the 
garden and from what time; and it went 
on to observe that if for reasons of con- 
venience various episodes have from time to 
time been performed inside the garden, it . 
could not be said that acertain and definite 
custom, having the force of law, had arisen 
or that itcould be regarded a8 certain ‘or 
reasonable. 

The property in dispute has been held by 
the immediate predecessors-in-title of the 
plaintiff since 1854. On the date of first 
hearing it was stated on behalf ofthe plaint-. 
ed Girija Kant Jha, who 
had verified‘the written statement, was 
acquainted with the facts. He was ex- 
amined, He admitted that for the last forty 
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or. fifty years Ram Chandraji and his party 
used to be accommodated in the garden- 
house with the permission of the owners; 
but he denied that any episodes connected 
with the Ram Lila were actually performed 
inside the garden. The Courts below find 
` that not only Ram Chandraji and his party 
have been staying on Kuar Sudi 4th, 5th 
and 6th during the performance of the 
Ram Lila celebration in the garden,from the 
last forty or fifty years, but certain episodes 
of the Ramayana which took place outside 
the Panch Vati were also celebrated there, 
It was the duty of the plaintiffs in these 
circumstances to establish that they did so 
by their leave. The only witness examined 
on the point was Raghunandan Prasad, one 
of the plaintiffs, whose statement was that 
he used to invite Ram Chandraji into this 
garden year after year and supply bhoj 
(food) and perform arti on his own account 
during the said period. The learned Dis- 
trict Judge does not discuss his evidence 
or that of the other witnesses examined in 
the case. On the other hand, he observes 
that although the witnesses on both sides 
were in the main men who from worldly 
position or religious profession should be 
above telling: lies, he was by no means 
satisfied that the evidence of the witnesses 
either for the plaintiff or for the defendants 
could be unhesitatingly accepted as correct. 
It does not, therefore, appear whether the 
conclusion at which he arrived, namely, 
- that the evidence on the record did nothing 
more than prove that, as a result of the 
actors being allowed to sleep in the garden 
precincts, various episodes used from time 
to time to be performed within the garden, 
was based on inferences drawn ‘by him from 
the circumstances established by the evi- 
> dence’ or from any other facts. He did not 
‘say that he believed the evidence of Raghu- 
nandan Prasad and that the user claimed 
by the plaintiff originated in permission 
-granted to the managers of the Ram Lila. He 
-probably thought that the actors must have 
been allowed to sleepin the garden “as a 
matter of convenience” and that that was 
enough to destroy or stop the growth of any 
right. 
-law (vide s. 2 (b) of the Easements Act, 1882) 
and as pointed out in Kuar Sen v. Mamman 
1 ea 


“Where a local custom €&xciuding or 
limiting the general rulés of law is set-up, 
a Court should not decide that it exists- 
unless such Court is satisfied of its reason- 


A customary right is recognised by- 
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ableness and its certainty as to extent and- 


application, and is further satisfied by the 
evidence that the enjoyment of the right was 
not by leave granted, or by stealth, or by 
force, and that it had been openly enjoy- 
ed fpr such a length of time as suggests that 
originally, by agreement or otherwise, the 
usage had becomea customary kw of the 
place in respect of the persons and things 
which it concerned”. : 
There was no statutory period of enjoy- 
ment provided, during which, in order to 
establish a local custom, it must be proved 
that the right, claimed to have been enjoyed, 
has, by local custom, beer soenjoyed. In 
Shadi Lal v. Muhammad Ishaq Khan (2), 
it was held that the existence of a cus- 
tomary right could be inferred from long 
enjoyment not exercised by permission, 
stealth or force. The question as towhether 
the defendants have been using the garden 
for the celebration of certain episodes of 
the Ramayan and for the stay of Ram 
Chandraji during the days in question 
inside the garden openly and as of right, 
or by leave or license, themefore, required 
determination on the evidence adduced; 
but the finding of the learned District 
Judgeon the point is vague and ambiguous. 
He finds that certain episodes have from 
time to time been performed within the 
garden; but he observes that they are so 
performed as the result of the actors being 
allowed to sleep in the, garden precincts. 


If his intention was to hold that the actors ' 


were allowed to enter the garden under 
some express permission granted to them 
by the owners of the garden from 
time to time, he ought to have expli- 
citly said so, for in no portion of his 
judgment he, refers to the evidence on which 
the theory of permission ¢an be said -to be 
based. In fact, he does not discuss the 


-evidence of Raghunandan Prasad at all. If 


he meant to say that the user grew be- 
cause it was acquiesced in or not objected 
to by the owners of the garden, the theory of 
invitation or express permission falls to the 
ground. If he made the above observatjon 
as an-“inference or conclusion drawn by 
him from thestate of the locality or other 
facts established by the evidence, such as 
the existegce of a doorway or a walled 


- enclosure round the.garden, that inference 


or con¢lusion ought to have been so express- 

ed, for as , pointed out by their Lordships 

of the Privy Council in Ram Gopal v, 
(2) 9 Ind, Cas, 198; 33 A. 257; 8 A. L. J. 10, 
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Shamskhaton (3), while findings of fact can- 
not be questioned, the soundness of conclu- 
sions drawn from any facts may involve 
matters of lawand may be questioned bya 
Court ofsecond appeal. A party to an appeal 
is entitled to claim a clear, definite nde 
specific finding on every issue of fact raised 
in the caseg and if the finding is vague, in- 
definiteor ambiguous, it is but right to insist 
on such a finding being given or to send 
an issue back in order that the question 
of fact might be determined on the evidence 
adduced in amanner not open to miscon-: 
struction or doubt. The finality given 
by_law to a finding of fact, arrived at by 
a Court of first appeal, renders it necessary 
that the finding should be arrived at after 
due circumspection and be expressed in 
clear and definite terms. The conclusion 
arrived at by the lower Appellate Court in 
this case is expressed in such vague terms 
that it is difficult to say whether it meant 
to conclude that the user was permissive 
or that it had been acquiesced in in the past 
for reasons of convenience or otherwise. A 
customary righ@may arise by agreement or 
prescription and may be deduced from long 
and open user. In these circumstances, it 
seems to me that the proper course would 
be to send down an issue to the lower Ap- 
péllate Court to determine whether the 
episodes in question were performed inside 
the garden with the permission of the plaint- 
iff or the then owners of the garden-house 
“in question or openly and as of right in 
accordance witha custom existing in the 
locality and from what period. 

By the Court.—The order of the 
Courtis that the appeal is dismissed with 
costs including in this Court fees on the 
higher scale. 


Z. E. Appeal dismissed. 


(3) 20 O. 93; 19 I. A. 228; 6 Sar. P. O. J. 247; 17 Ind, 
Jur. 38; 10 Ind. Dee. (x. s.) 63 (P. C.). 
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land on kanom and grant melcharth—Family with 
small property—Property held by junior members for 
maintenance—Demise, whether prkdent. 

The demising of lands on kanomin a Malabar 
tarward isin the ordinary course pf management by 
the karnavans of well-to-do families, and the 
karnavan of atarwad or tavazhi has ordinarily full 
power to demise lands belonging to the tarwad or 
tavazhi on kanom, and, after the expiry of the period 
of kanom, to give melcharth. fp. 981, col. 1.| 

But where the family property is small and con- 
sists of very few items, which are actually in the: 
possession of the junior members of the family under 
arrangement with the karnavan for maintenance and 
out of the income of which they maintain themselves 
and the karnavan-has no other’ property with which 
to maintain them, itis not a prudent act on the part 
of the karnavan to grant the properties on kanom toa 
stranger and thereby dispossess them of the lands. 
Such a demise is not binding on the members affected. 
[p. 981, col. 2.] 

Sankaranunni v, Appavu Pillay, 16 Ind. Cas. 571; 12 
M. L. T. 556, relied on. : : 


Second appealagainst a decree of the 
Court of the Subordinate Judge of South 
Malabar, at Palghat, in A. 8. No. 58 of 1921, 
preferred against that of the Court of the 
eae Munsif, Alatur, in O. 8. No. 482 of 
1919. 

Mr, P. S. Narayanaswami Iyer, for the 
Appellant. 

Messrs. P. S. Ramachandra Tyer and K. 
Krishan Menon, for the Respondent. 

JUDGMENT.—This is a suit by a 
melcharthdar. The melcharthdar sues for 
the possession of property in the hands of 
some members of the family, belonging to 
the tavazhi of the 4th defendant, who gave 
the melcharth in plaintiff's favour. The 
District Munsif dismissed the suit, on the 
ground that the giving of the melcharth, 
in favour of the plaintiff was not a bona 
fide act and was notin the interest of the 
family. On appeal, the Subordinate Judge 
took the same view and held that the 
karnavan maliciously granted the melcharth ` 
in order to prevent the defendants Nos, 2 
and 3 from enjoying the property. The 
plaintiff has preferred thissecond appeal. 

Itis urged by Mr. Narayanaswami Iyer 
on behalf of the appellant, that the karnaran 
has got the power to demise property on 
kanom and after the expiry of the kanom 
to give melcharth and that his powers 
“are unlimited, as regards the granting of 
melcharth „provided the term of the kanom 
has expjred. In this case, the kanom 


- demise was in 1895, in favour ofthe Ist 


defendant’ and the period of twelve years 
expired in 1907. The melcharth was given 
in 1918. No. doubt in ordinary cases the 
karnavan of atarwad or the karnavan of g 
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tavazhi has got full power to demise lands, 
belonging to thétarwad or tavazhi on kanom 
and, after the expiry of the period of kanom 
to give melcharth. As observed by the 
learned Judges in a case reported as 
Sankaranunni v. Appavu Pillay (1), the 
demising of lands on kanom is in the 
ordinary course of management by the kar- 
navans of well-to-do families. In the case 
- of families which have very large landed 
properties, it isnot possible for the family 
itself to cultivate allthe lands: one of the 
ways of enjoving the properties is by 


demising the lands on kanom and renew- . 


ing the kanom from time to time. But 
the question is “where the landed pro- 
perty is small and the members of the 
family are prepared to cultivate it, is 
the demising of such property on kanom 
‘and act of management, which a prudent 
manager of a family would do.” In this 
case it appears from theevidence that the 
properties of the family are very limited. 
Exhibit I is the arrangement, under which 
the properties of the family were divided 
between two tavazhis. The A Schedule pro- 
perties were allotted to the family of defend- 
ants Nos. 2 to 4 and some other members. 
Now what the 2nd defendant did was 
to get a transfer of the kanom right of the 


Ist defendant and thereby she and her. 


children maintained themselves out of the 
income ofthe property. She is only in the 
position of a kanomdar, inasmuch as she 
has purchased the right of the Ist defend- 
ant, in whose favour the kanom demise 
was madein 1895. The 4th defendant does 
not live withthe members of the tavazhi 
but lives, as observed by the Subordinate 
Judge, at some distance from the place 
where defendants Nos, 2 and 8 are living ; 
and he does not seem to take any interest 
in the management of the family. The 
question, in such circumstances, is whether 
the giving of melcharth in favour of the 
plaintiff is an act, which the Court should 
uphold, as being an act of a prudent 
manager or a karnavan. Both the Courts 
have come to the conclusion thatthe 4th 
defendant was not actuated by any good 
feeling towards defendants Nos. 2 and 3, 
and as the Subordinate Judge gbserves, it is 
a malicious act, on his part, to, have given 
the melcharth, as it has deprived the 2nd 
and 8rd defendants 0f their means‘ of 
subsistence. Mr. Narayanaswami dyer's 


(1) 16 Ind, Cas. 571; 12 M. L. T, 556, 
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is that the 4th defendant has 


argument 
only given a melcharth and that it is open 
to defendants Nos. 2 and 3 toask the 4th 
defendant for maintenance. This argument 
will be considered good, if it is shown 
ethgt the 4th defendant is in possession of 
some property, out of the income of which, 
defendants Nos, 2 and 3 and the pther mem- 
bers of the tavazht could be maintained: 
From the evidence, itis clear that he is not in 
possession ofany property, from the income 
of which he could support the 2nd defend- 
ant andother members of the tavazhi. In 
such circumstances, is it proper for the 
karnavan to deprive the members of the 
family ofthe property from the income of 
which they were able to support them- 
selves ? The contention of Mr. Narayana- 
swami Iyer is that if the melcharth is 
held to beinvalid, the 2nd defendant would 
become the perpetual kanomdar and the 
rights of the tavazhi might be endanger- 
ed. I cannot see how this argument can 
have any weight, as a kanom is redeem- 
able as soon asthe period expires. In this 
case, the period of the kagom has already 
expired anditisopen tothe karnavan to 
redeem the kanom, at any time he likes, 
If heis not in a position to redeem the 
kanom, it is difficult to see how he could 
maintain these people, after depriving them 
of this property. 

Various cases were relied upon, by Mr, 
Narayanaswami Iyer, as supporting his 
contention. No doubt, in the case of any 
ordinary family, which has considerable 
properties, ifthe karnayvan demises some 
property on kanom bis act cannot be ques- 
tioned by the junior members of the 
family ; but where the family property 
consists of yery few items, which items aré 
actually in the possessitn of the members 
of the family and out of the income of 
which they are able to maintain themselves, 
it isnota prudent act, onthe part ofthe 
karnavan to dispossess them of the lands 
by giving the kanom to a stranger, In 
this case, there is the additional fact that 
under Ex. I, there was an arrangement 
by which the 2nd defendant’s tavazht was 
put in possession of the plaint and other 
properties and was asked to discharge the 
encumbrances on them. The 2nd defendant 
could not redeem the kanom, for the simple 
reason that the 4th defendant would not 
join in doing so. The 4th defendant 
could not possibly find the money for re- 

deeming the kanom. Thehest thing to be 
. e 
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done, in the circumstances, was to get a 
transfer of the right of the kanomdar and 
thereby get possession of the property. 

If the 4th defendant was acting as karna- 
van and was maintaining the members of 
the family, one would naturally expect the 

_documents of title, in respect of the plaint 
property, tg be with him. Granting that 
he isthe karnavan, there is no evidence 
that he was ina position to maintain the 
2nd defendant and the other members of 
thetavazhi and that he gave the melcharth 
in the ordinary course of management. 
When itis: found that the 4th defendant 
was not living with the family, but was 
living away from the family and that he 
was not in possession of property, with 
which he could maintain the members of 
the family, it was not a prudent act on his 
part, to deprive the members of the iavazhi, 
of the possession of property out of the in- 
come of which they were able to maintain 
themselves. 

Another point was sought to be raised by 
Mr. Narayanaswami Iyer thatthe plaintiff is 
a bona fide melkawhmdar and it is also urged 
by him that the onus is on defendants Nos. 
2 and 3, to prove that he is not a bona fide 
melkanomdar. This question was not speci- 
fleally raised, in the. lower Courts. Granting 
that he is entitled to raise this question, I 
think there are circumstancesin the evidence 
to show that he is not a bona fide melkanom- 
dar. Exhibit B ought to have put him 
on notice of the arrangement, under which 
this plaint property was allotted to the 
tavazhi. If he abstained from enquiry, he 
should be held to have knowledge of all the 
circumstances, under which this property 
came to be enjoyed by defendants Nos. 2and 
3. Ido not think it is necessary to consider 
this question at an length, as it was not 
raised in the lower Courts and as the 
other side has not had an opportunity of 
meeting it, 

In the result, the second appeal fails and 
is dimissed with costs. 

V. N. V. e 

N. H. 


Appeal dismissed. 
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LAHORE HIGH COURT. 
Fiast,C1vip APPEAL No. p= or 1921, 
April 17, 1929, 
Present:—Mr. Justice Mgrtineau and 
Mr. Justice Zafar Ali. 

HIRA LAL—DEFENDANT—APPELLANT 

i versus 


BENARSI DAS—PLAINTIFF—RESPONDENT. 


Evidence Act (I of 1872), s. 92—Promissory note 
payable on demand—Agreement to show that execut- 
ant was not fersonally liable, whether can be proved. 

Where a contract is founded on consideration and . 
the party who has received the consideration writes 
down and signs the terms on which he has received it, 
it is not open to him to raise the plea that he did not 
agree to those terms. [p. 983, col. 1.] s 

The executant ofa promissory-note cannot, under 
the provisions of s. 92 ofthe Evidence Act, be per- 
mitted to prove a separate agreement according to 
which the sum specified inthe note isnot, as ex- 
pressed therein, payable on demand but represents 
merely a portion of the capital of a partnership into 
which the parties had entered for the purposes of a`” 
certain business. [p. 983, cols. 1 & 2.] ; 


First appeal from a decree of the Senior 
Subordinate Judge, Ambala, dated the 28th 
October 1921. 

Messrs. Jagan Nath Agarwala and Mehr 
Chand Mahajan, for the Appellant. _ 

Messrs. Manohar Lal and Nawal Kishore, 
for the Respondent. 

JUDGMENT.—This first appeal arises 
out of an action based on two identical pro- 
missory notes—one dated the 19th Novem- 
ber and the other the 6th December 1919— 
for Rs. 20,000 each, payable on demand 
with interest at annas 12 percent. The de- 
fendant, who is the appellant in this Court, 
admitted that he executed both the promis- 
sory notes and received Rs, 20,000 on each, 
but pleaded that the plaintiff did not ad- 
vance these monies to him as loans, but 
invested the same ina cotton concern in 
which he (plaintiff) became his partner on 
the very day on which he made the first 
advance of Rs. 20,000 and that this being 
the nature and purpose of the-advances the 
plaintiff was not entitled to recover the 
same as debts, but should sue for dissolu- 
tion of partnership and rendition of ac- 
counts. This defence was on -the face of it 
directly opposed to the plain terms of the 
promissory notes and was based on an alleg- 
ed oral contemporaneous contract whose 
terms, according to the defendant's story, 
were reducéd to writing by him, but the 
writing w&s not signed by the plaintiff. 
This defence, # was objected by the plaint- 
iff, eauld not be allowed to be raised, and 
the lower Court, ¿therefore framed the fol- 
lowing issues :— 
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l. Was the.sum of Rs. 40,000 received 
by the defefdant towards pattnership 
accounts? . 

2, Can therabove defence be raised in 
the face of the express terms of the pro- 
missory notes relied upon by the plaintiff? 

Unfortunately the Trial Court proceeded 
to take evidence on issue No. 1 before de- 
ciding issue No. 2, but after recording some 
evidence it refused to receive*any more, 
holding that it was inadmissible, and de- 
creed the plaintiff's suit on the defendant's 
admission that he had passed both the pro- 
missory notes and had received Rs. 40,000. 

It is argued before us on behalf of the de- 
fendant-appellant, that he is entitled to 
prove the real nature of the money transac- 
tions and to produce evidence to show that 
he did not borrow the monies, but received 
the same for the business in which he and 
the plaintiff were partners; in other words, 
the defendant wants to prove that heis not 
bound by the terms of the promissory notes. 
This he cannot be allowed todo. Wherea 
contract is founded on consideration, and 
the party who received the ‘consideration 
wrote down and signed the terms on which 
he received it, it is not open to him to 
raise the plea that he did not agree to those 
terms. According to the clear and un- 
ambiguous terms of the promissory notes 
the defendant undertook to pay on demand 
the monies received. He cannot be allowed 
to put forward the plea that he did not 
incur any personal liability, and that he is 
not liable to pay the amounts on demand. 
There is no allegation of fraud, mistake, or 
compulsion, etc., and the defendant had no 
explanation to offer-as to why he passed 
the promissory notes and thereby under- 
took to pay the monies on demand, while, 
as a matter of fact, he had incurred no per- 
sonal liability. There wasno written agree- 
ment relating to the alleged partnership, 
and the note in the defendant's own hand- 
writing about the terms of that partnership 
is after all a memo. of the terms agreed 
to orally. That contemporaneous oral 
agreement could not nullify the promissory 
notes. 
` In Sri Ram v. Sobha Ram-Gopal Rai (1), it 
was held that the executant of a promissory 
note could not be permitted sto prove a 
separate agreement according to which the 
sum specified in the note was not, as ex- 
pressed therein, payable on demand, but 

(1) 67 Ind, Cas. 513; 44 A. 521; 20 A. L. J. 315; 4U. 
P. L. R. (A.) 153; 1922) A. F R. (A) 213, 

. 


RAMA RAJA THEVAR V, PAPAMMAL, 


988 


after the adjustment of some accounts be- 
tween the parties, in 

In Vishnu Ramchandra v.Ganesh Krishna 
(2), it was held that ina suit on a promissory, 
note payable on demand no evidence can 
bt allowed to prove a contemporaneous oral 
agreement whereby the plantia is said to 
have agreed that he would not present the 
note until he had discharged certain en- 
cumbrances on a property he had sold toa 
third party, and that such an agreement 
could not be brought within the terms of 
proviso 3 to s. 92 of the Evidence Act, 1872. : 

Where in a suit ona contract signed by 
the defendant personally, the defendant at- 
tempted to lead evidence to show that he 
was contracting as agent and that the name 
of his principal was disclosed at the time of 
the contract, it was held that such evidence 
was not admissible for the purpose of ex- 
onerating a contracting party from lability, 
for that would be substituting a different 
agreement from that evidenced by the writ- 
ing, Ebrahimbhoy Pabaney Mills Co. Ltd. v. 
Hassan Mamooji (8). n 

The defendant's Counsel built an argu- 
ment on the erroneous supposition that the 
promissory notes were signed by the plaint- 
iff also, but, as a matter cf fact, they are not 
signed by him. ' 

In view of what has been stated above we 
are of opinion that the defendant could not 
be allowed to prove the oral agreement set 
up by him and we, therefore, dismiss the 
appeal with costs. 


ZK. 


Appeal dismissed, 


a 63 Ind. Oas. 673; 49 B. 1155; 23 Bom. L. R. 488. ` 


3) 63 Ind. Cas. 482; 45 B. 1242; 23 Bom. L. R. 767, 





MADRAS HIGH COURT. 
CIVIL APPEAL No. 128 or 1922. 
February 3, 1025. | 
Present :—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Ramesam. 
RAMA RAJA THEVAR-—DEFENDANT 
No, 3—APPELLANT 
versus 


PAPAMMAL AND ANOTHER—PLAINTIFF 5 


AND DEFENDANT ‘No. 2—RESPONDENTS. 
Hindu Law—Maintenance—Concubine, right of. 
A permanent concubine is entijled to maintenance 

from the family property of her deceased paramour 
provided that she is the mother of illegitimate 
ren and contiwues chaste. |p. 985, col. 1.1 : 


4 


child- . 


. 


` 
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~ Panchapaukesa Odayan v. Kanaka Ammal, 42 Ind. 
Cas. 3414; 33 M. L. J. 455; 6 L. W. 408, Bai Monghibai 
y. Bai Nagubai, 69 Ind. Cas. 291; 47 B, 401; 24 Bom. L. 
R. 1009; (1923) A. I. R. (B.) 130 and Anandilal Bhag- 
chand Marwadi v. Chandrabai Tatya Patil, 80 Ind. 
Cas. 536; 48 B. 203; 26 Bom. L. R. 63; (1924) A. 1. R, 
(B.) 311, followed . 
“The question is not really so much one of the legal 
relationship beteveen a man and a woman as of equity 
that a woman who has been kept fora number of 
years and given a position almost equal to that ofa 
wife should not be left to starve after the death of the 
man who kept her. Thus itis a matter not of a con- 
tract during the lifetime of the parties but of obliga- 
tions arising out of the personal, law of Hindus as 
defined by their religious texts. [p. 985, cols. 1 & 2.] 

The rule in favour of the maintenance of concubines 
is not limited to cases where there are no other heirs 
and the property would otherwise escheat to the Sove- 
reign. [p. 985, col. 1.] - 

Appeal against a decree of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in O. S. No. 30 of 1918, : 

Messrs. C. S. Venkatachariar and S. 
Soundara Raja Iyengar, for the Appellant. 

Messrs. T. R. Ramachandra Iyer, B. Sita- 
rama Rao and S. R. Muttusami Iyer, for the 
Respondents. 

JUDGMENT. 

Spencer, J.—The plaintiff was the 
permanent mistress of Muttu Doraiswami 
Thevar, who was in receipt of Rs. 700 per 
mensem asa rent charge on the estate of 
the Rajah of Ramnad, ‘This sum of Rs. 700 
has been erroneously described in various 
places as'an annuity perhaps for the reason 
that the liability to pay it accrnes annually, 
but it is not strictly an annuity as it is 
not forthe duration of any one life, but 
is a charge on the revenues of the estate 
of the Rajah of Ramnad in perpetuity. 
The right to the rent charge was establish- 
ed as against the Rajah of Ramnad ina 
suit brought by’ Ramamani Ammal, the 
mother of Muthu Deoraisami Thevar, which 
went up to the Privy Council (vide Rajah of 
Ramnad v. Sundara Pandiyasami Tevar (1). 
The right has been mortgaged to a Chetty 
who is not a party to the present suit: . The 
plaintiff claimed in this ‘suit maintenance 
against the Ist defendant, who was the 
assignee from a reversioner of Muthu 
Doraisami Thevar's estate and the lst de- 
fendant having .died during suit, the claim 
was continued against his son the 8rd de- 
fendant. After Muthu Doraiswami Thevar's 
death, the plaintiff was responsible for 
other litigation before the present Suit. 


. (1) 49 Ind. Cas. 704; 42 M. 581; 17 A. I Je 153; 36 
M. L. J. 164: 23 O. W. N. 519: 29 Ò. L. T. 551; 25 M. L. 
T, 400: 21 Bom L. R, 885; (1919) M. W, N. 511; 107, 
W, 322 (P. C), sa alae 
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There was a -suit under the Specific Relief 
Act for possession of the bungalow in which 
she lives, and another suit for a declara- 
tion that she was a landlord in respect of 
éertain villages which were in the possession 
of the deceased Muthu Doraiswami Thevar, 
In the first-suit she succeeded ‘but she lost 
the second suit based on the footing that 
she was the, wife and heir of Muthu Dorai- 
swami Thevar. ; , 

Two questions have been argued in this 
appeal. Firstly, whether a concubine is 
entitled to maintenance against the estate 
of the man who kept her and secondly, 
whether the rate of maintenance of Rs. 100 
per mensem (with 12 years’ past mainten- 
ance) is a fair rate and one to which the 
plaintiff is entitled. 

On the point of law as to the right ofa 
permanent concubine for maintenance from 
the family property of her deceased para- 
mour the leading decision in this Court is 
Panchapakesa Odayan v. Kanaka Ammal 
(2). But there are a number of decisions in 
the Bombay High Court, viz.. Khemkor v. 
Umiashankar (3), Vrandavandas v. Yamuna- 
bai (4), Yashvantrav v. Kashibai (5) and 
Bai Monghibai v. Bai Nagubai (6). 7 

After hearing arguments on both sides, I 
gee no reason why we should not follow. 
the decision in Panchapakesa Odayan v. 
Kanaka Ammal (2). The basis of 
the right of a concubine to be main- 
tained is the text of Mitakshara, Ch. II, 
s. 1, Placita 27 and 28. In these Placita 
Vigneswara refers to the text of Katyayana 
and Narada, and he states the word “stri” 
includes a concubine. It is true that the 
purpose with which the definition was 
made in this passage was in order to show 
that a wife was entitled to succeed to her 
husband's property but it is nevertheless 
establisded that the word “women” in- 
cludes concubines in the ancient texts. The 
Courts have placed from time to time 
several limitations, conditions on the right 
of concubines, to be maintained. In Bat 
Monghibai v. Bai Nagubai (6), it was made 
clear that the rule was not applicable toevery 
kept woman but only to those who are 
continuausly and exclusively kept in a man’s 
family and are, in other words, what is 


2) 42 Ind. Cast 344; 33 M. L. J. 455; 6 L. W. 408. 

3) 10.B. H. O. R. 381. . 

4) 12 B. H. C. R. (A. C. J.) 229. 

(5) 12 B. 26: 6 Ind. Dec. (N. s.) 502. 

(5) 69 Ind. Cas. 291; 47 B. 401; 24 Bom, L. R. 1009; 
(1923) A, T. R, (BJ) 180, 
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known as “Ayaruddha stri"*in Sanskrit. 
Another condifion that has been put on the 
right of a concubine to be maintained is 
that she should be the mother of illegiti- 
mate children:see Khemkor v. Umiashan- 
kar (3) and Strange’s Hindu Law, Ch VIII 
p. 174. Another is that she should be 
chaste and keep undefiled the bed of her 
lord and master: see Yashvantrav v. Kashi- 
bai (5) and Anandilal Bhagchand Marwadi 
v. Chandrabai Tatya Patil (7). In these 
two latter respects, it cannot be suggested 
that the plaintiff has lost her right to main- 
tenance. She gave birth to a daughter 
when she was being kept by the deceased 
Muthu Duraiswami Thevar, and it is not 
now suggested that she has had anything to 
do with other men. It has been argued by Mr. 
Venkatachariar that the rule in favour of 
the maintenance of concubines only applies 
to cases where there are no other heirs and 
the property would otherwise escheat to 
the Sovereign, as those are the circum- 
stances spoken of in the text of Katyayana. 
The argument that the rule is only appli- 
cable to cases of escheat was advanced 
before Mr. Justice Abdur Rahim and Mr. 
Justice Srinivasa lyengar, and in Pancha- 
pakesa Odayan v. Kanaka Ammal (2), they 
rejected any attempt to put such a restric- 
tive interpretation on the texts. It has 
also been brought to our notice that in the 
Saraswathi Vilasa there is no restriction 
of the rule to cases of escheat only, In 
Ramanarasu v. Buchamma (8), it was held 
that a discarded concubine was not entitled 
to claim maintenance. This only amounts 
- to saying that a man is not bound by law 
to keep a concubine, when he does not 
want her and so long as he is alive, he can 
put an end to the relationship between 
himself and a kept woman. If he dies 
without putting an end to the relationship, 
the presumption is that he intended the 
concubinage to be permanent, and as the 
learned Judges observed there is a moral 
obligation on the part of the man's heirs to 
see that his concubine should not be left 
destitute after his death, and it has been 
imposed as a conditional liability upon those 
who succeed to his property. The question 
is not really so much one af the. legal rela- 
tionship between a man and, a woman as of 
equity that a woman who has heen kept for 


(7) 80 Ind. Cas. 538; 48 B. 203; 26 Bom. L. R. 63; 
(1924) A. I. R. (B.) 311. 
(8) 23M. 282: 10 M. L. J. 62;8 Ind. Doc. (N. 8.) 
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a number of years and given a position 


almost equal to that of a wife should not e 


be left to starve after the death of the 
man who kept her. Thus it is a matter not 
of a contract during the lifetime ‘of the 


‘parties but of obligations arising out of the 
personal law of Hindus as defined by. 


their religious texts. For these reasons, 
I am of opinion that the fower Court's 
judgment allowing maintenance to the 
plaintiff can be maintained. 


As for the rate of maintenance, the lower 
Court fixed it at Rs. 100 a month, although 
the claim was for Rs. 150. The plaintiff 
was also given a right to reside in the 
bungalow where Muthu Duraiswami Thevar 
was living. Jt appears that there are two 
bungalows and that she has been given a 
right of residence in the larger bungalow. 
It is suggested that the maintenance of 
Rs. 100 might be reduced on the ground’ 
that the plaintiff was letting outa portion 
of this bungalow which was more than suffi-' 
cient for her use, and deriving a rent there- 
from of Rs. 15a month. That was only for, 
a time when the bungalow was in good 
repair. As she is living as a single woman 
and has got her daughter married, the 
accommodation of the smaller bungalow 
would probably be sufficient for her, but 
as a matter of sentiment, she has been 
allowed to occupy the larger bungalow. I 
am of opinion, that if she would give up 
her present residence to the appellant and 
occupy the smaller bungalow in which he 
now lives, there would be no reason to 
decrease her allowance of Rs. 100 per 
mensem, but if she persists in living in the 
larger bungalow and occupying the whole 
of it, theallowance of Rs. 100 per mensem 
when she has a free right of residence be- 
sides, is rather excéssive and the rate of 
maintenance should be reduced to Rs. 85 
per mensem, provided that the 3rd defend- 
ant keeps the bungalow in proper repair, 
and itis stated to be in bad repair now, 
The plaintiff is willing to repair the big 
bungalow at her own cost if she is allowed 
tq remain in it and to continue to receive 
Rs. 100 per mensem. The 3rd defendant will 
be given three months’ time from now to 
put it in complete repair and if he does 
so the rate of maintenance will be reduced 
to Rs. 85 per mensem. 


Muthu Duraswami Thevar died in 1905.. 


The lower Court has allowed 12 years’ past 


maintenance at the same rate of Rs, 100 | 
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till 1912. From July 1907, the plaintiff 
was in possession of four villages mentioned 
in the plaint and she has not accounted 
for her profits by showing how much was 
spent on the Chattram. Periaswami Thevan 
whose son married the plaintiff's daughter 


and managed the four Chattram village 


admits in Ex. Q that the Chattram was 
never in his fhanagement and he did not 
pay any quit rent to the Rajah. The 
plaintiff has not accounted for the income 
of those villages during those five years. 
Inder these circumstances, I am of opinion, 
that she is not entitled fo more than seven 
years’ past maintenance and the decree will 
bemodified accordingly, maintaining the rate 
of Rs 100. In the plaint the plaintiff asked 
that she should be given acharge for her 
maintenance either on the allowance pay- 
able by the Rajah of Ramnad to the 3rd 
defendant or on the four Chattram villages. 
The Subordinate Judge directed that the 
amounts awarded by him should bea charge 
on the plaint mentioned villages and on 
the annuity payable by the 2nd defendant. 
Onissue No.7 he found that the plaintiff 
was entitled to this*charge as the defend- 
ants had not placed before the Court any 
materials for determining what income was 
required for the charity. There is no find- 
ing whether these villages were burdened 
with the trust or whether the whole income 
Has been dedicated to charity. Prima facie 
the villages themselves cannot be made the 
subject of this charge, as they are trust 
properties or burdened witha trust. Un- 
less and until itis found ina regular suit 
instituted by some one interested in the 
trust that the whole income is devoted to 
charity, the decree in the present suit must 
provide that the maintenance should be a 
charge on the surplus fands, if any, derived 
from these villages, and the lower Court’s 
decree must be amended in so far as it 
created a charge on the villages them- 
selves. 

. The lower Court has further granted a 
personal decree agaigst the 3rd defendant 
to pay maintenance. Itis not contended 
that he js personally liable. The decree 
must, therefore, be amended by directing 
him to pay out of the assets of Muthu Durai- 
swami Thevar in his hands and by charg- 
ing the amounts payable as above sthted, 
viz., Rs. 50 on the annual rent charge as 
agreed to in the compromise in Sigappa 
Achi's suit O. S. No. 5 of 1921, and ‘the 
remainder on the surplus if any, of the 
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income from the villages after performing 
the charitjes. i j 

The lower Court's decree, slp; ect to these 
The plaintiff 
will get proportionate costs throughout and 
she will be liable for the Court-fees due to 
Government. 5 

Ramesam, J.—I agree. The expres- 
sion “ Avarudhha stri was used by Vigna- 
neswara not, only in Mitakshara, Ch. Il, 
s. 1, Placitum 28 andin Ch. I, s. 8, Placi- 
tum 22, but also explained in commentary. 
on Verse 290 of Vyavahara Adhyaya of. 
Yagnavalkaya. So long asa woman satis- 
fies this interpretation of the term “ Ava- 
ruddha stri” vide Bai Monghibat v. Bar 
Nagubai (6) and satisfies the condition that 
she remains chaste, Anandilal Bhagchand 
Marwadi v. Chandrabai Tatya Patil (7), I 


do not see any reason why she should be 


deprived of her maintenance. 
I agres: with the order proposed by my 
learned brother. 
Y.N. V. 
N. H, 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DecrEE No. 1678 
oF 1921. 

March 11, 1925. 

Present:—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

Hon’sus MAHARAJA SIR MANINDRA 
CHANDRA NANDI BAHADUR 
—DEFENDANT No. 1—APPELLANT 

: versus 
BHAGABATI DEVI CHOWDHURANI 
AND OTHERS—PLAINTIFFS— RESPONDENTS, 

Civil Procedure Code (Act V of 1905), O. XXII, r. 4, 
0. XLI, rr. 4, 20, 33—-Appeal—Death of plaintiff- 
respondent—A batement, extent of —Suit for possession 
—Appeal, maintainability of —Test Court, whether, 
can add parties not substituted. . 

The test to be applied in determining the extent of 
the abatement caused by reason of the death of one 
of the plaintifis-respondents is whether the suit could 
proceed in the absence of the deceased or, whether, if 
the plaintiffs were appellants, the appeal could pro- 
ceed in the absence of the deceased either as appel- 
lant or respondent. ,[p. 987, col. 2.] 

Dhaxamjit Narayan Singh v. Chandeshwar Prosad 
Narayan Singh, 11 ©. W.°N.504; 50. L. J. 393, 
referred to. 

An appeal’ arising out ofa suit for possession of 
land to which one of the plaintiffs-respondents ig not 
a party cannot proceed in his absence. [ibid.] 


AJ 

[90 1. 6. 1925] 
“Kali Dayal Bhattacharjee v. Nagendra Nath, 
Pakrashi, 54 Ind, Cas. 822; 24 ©. W. N. 44; 306. L.J. 
217, relied on. . 

Rule 20 of O, XLI ofthe O. P. C. is ordinarily 
intended to apply to cases where the Court finds 
that it cannot ‘proceed with the suit without the 
presence of a party who was not made a party to the 

_appeal. It is not intended to override the provisions 
of ©. XXII of the Code. [p. 988, col. 2.] 

` +The right obtained by a respondent when the appeal 
abates as against him is a valuable right and should 
not be lightly treated. [ibid.] 

Pulin Bihari Roy v. Mahendra Chandra Ghosal, 67 

Ind. Cas. 10; 34 ©. L. J. 405, referred to. 
- Rule 4 of O. XLI of the O. P. C. is limited to the 
case of appellants and is not applicable to a case where 
all the respondents are not present on the record as 
parties to the appeal. [p. 988, col. 1.] 

The provision contained in r. 33 of O. XLI of the 
©. P. C., is intended to cover cases where the Court 
may vary the decree in such a way or pass such an 
order as to make the party in whose favour the order 
of the lower Court was passed liable under the order 
passed by the Appellate Court. It is not intended to 
apply to a case in which all the necessary parties have 
not been brought on the record. [p. 988 col. 2] | 

Appeal against a decree of the District 
Judge, Rangpur, dated the 19th of April 
1921, modifying that of the Subordinate 
Judge of that district, dated the 22nd Sep- 
tember 1919. 

Babus fam Chandra Majumdar, Sarat 
Kumar Mitter, Kali Kinkar Chakravarty, 
for the Appellant. 

Babus Hemendra Chandra Sen, Promotha 
Nath Mitter and Jatindra Mohan Chaudhury, 
for the Respondent. | 

Babu Biraj Mohan Majumdar, 
Registrar. 


for the 


JUDGMENT. : 
Suhrawardy, J.—The present suit 
was brought by several persons for declara- 
tion of title to and recovery of possession 
of, the disputed land which is said to be on 
the boundary between the plaintiff's and 
the defendant's mouzas. The real issue in 
the case that was tried was whether the 
disputed land forms part of the plaintiff's 
Mouza Kadamtola or of the defendant's 
Mouza Sitaijhar. The Trial Court decreéd 
the suit in part holding that a partion of the 
land in suit belonged to the plaintiff's 
mouza. On appeal by the plaintiff, the 
learned District Judge found that the entire 
land in suit belonged to the plaintiff's 
mouza and decreed the suit. Against this 
decree the present appeal has been prefer- 
red by defendant No. 1 making alf the plaint- 
iffs and some of the defendants-respqndents 
to the appeal. During tde.pendency.of the 
appeal in this Court the plaintiff, , respond- 
ent No. 3 Gopal Das Roy Chowdhury died 
and an application was made by the appel- 
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lant after the period of limitation fixed for. 

that purpose to have the abatement of the. 
appeal as against that respondent set aside. 
and for substitution of his heirs in his. 
place. A Rule was issued by this Court; 

butit was finally discharged on the 18th 

*ebruary last. The result of the decision 
inthe Rule is that the appeal as against the. 
plaintiff-respondent No. 3 hasabated. 

At the hearing of this appeal a prelimi-. 
nary objection is taken on behalf of the re-. 
spondent that the appeal is incompetent. 
and cannot proceed in the absence of one of. 
the plaintifis-respondents against whom it’ 
must be taken to have been dismissed, I. 
am of opinion that this objection must preé-. 
vail. The suit was brought jointly by a, 
number of persons for recovery of posses. 
sion of a certain property. The suit was. 
decreed and the plaintiffs without specifica-. 
tion of their interest in the property were. 
declared to be entitled to possession on 2. 
certain right claimed by them. Any person: 
who is dissatisfied with the decree must. 
have a declaration in the presence of the. 
entire body of the plaintiffs that they are: 
not entitled to the righ® claimed by them 
which is based upon a common ground of 
title alleged by them. In a case like the. 
present the real test to be applied is what. 
is suggested in the case of Dharamjit 
Narayan Singh v. Chandreshwar Prosad 
Narayan Singh (1), namely, whether the. 
suit as framed could proceed in the absence. 
of one of the plaintiffs. There is yet an-. 
other test—whether, if the plaintiffs were 
appellants, the appeal could proceed in- 
the absence of ope of the plaintiffs either 
as appellant or respondent. If the defendant 
succeeds in this appeal and itis declared 
that the property in suit belongs to his 
mouza then there will be two decrees—one 
against all the respondents on the record in 
whose presence it is decreed that the pro- 
perty belongs to the defendant's mouza and 
another decree of the lower Court in favour 
of plaintiff No.3 who is no party to this 
appeal to the effect that the property in suit 
belongs to the plaintiffs’ mouza of which he 
was a part proprietor. In view, of this 
anomalous result it has been held that an 
appeal arising out of a suit for possession. 
of land to which one of the plaintiffs-re- 
spondentsis not a party cannot proceed in 
his absence. The point was fully consider- 
ed ih the case of Kali Dayal Bhattacharjee, 


(1) 11 0, W, N. 504; 5 O, L. J, 393, 
. 
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v. Nagendra Nath Pakrashi (2), where all 
the cases on the point have been referred to 
and commented upon. Most of these cases 
were placed before us by the appellant and 


‘the question re-argued. I have given my 


best considerations to this point and decided 
to follow the decision in the case of Kalie 
Dayal Bhattacharjee v. Nagendra Nath 
Pakrashi (2). Reliance is placed on behalf 
of the appellant on the decisions in the 
case of Chandarsang v. Khimabhai (3) and 
Upendra Kumar Chakravarti v. Sham Lal 
Mandal (4) which follows the Bombay case. 
These cases have been considered in the 
case of Kali Dayal Bhattacherjee v, Nagen- 
dra Nath Pakrashi (2) and have been justly 
distinguished and are not of much author- 
ity because no reasons were assigned in 
support of the view there taken. In the 
Bombay case the real point was as to the 
competency of the appeal in the absence of 
one of the appellants. In considering the 
case of one of the respondents who had 


-also died and whose heis were not brought 


on the record the learned Judges observed 
that the Court could proceed under s. 544 


. of the Code of 188% (corresponding to O. 


XLI, r. 20 of the present Code) against the 
rest of the respondents. In the case of 
Upendra Kumar Chakravarti v. Sham Lal 
Mandal (4), the Bombay case was referred 
to and accepted without any argument. I 
do not find myself prepared to follow these 
cases It is argued further on behalf of the 
appellant that we should proceed in this 
case under O. XLI, r. 4, C. P. O., though one 
of the plaintiffs-respondents is not a party to 
this appeal. I donot think that we should 
follow the course suggested. That rule is 
limited to the case of appellants. An analo-. 
gous provision is to be found in the proviso 
to O. IK, r. 18, C. P. CO, where anumber of 
persons are adversely affected by a common 
decree any one of them may move the 
Court to have the decree varied and the 
Court may vary it not in respect of such 
person but alsoin favour of other parties 
against whom it was passed. But it does 
not entitle a person against whom the 
decree is passed to have it varied in the 
absence of a person in whose favour it was 
made. 

It is next prayed that we may proceed 
under the provisions of O. XLI, r. 20,0. P. 


@ 54 Ind. Cas, 822; 24 0. W. N. 44; 300. L.J. 
21 


(3) 22 B. 718; 11 Ind. Dee. (w. s.) 1061. . 
(4) 34 O. 1020; 11 O. W, N. 1100; 6 O, L. J. 715, 
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C. and bring in the heirs of the deceased 
plaintiff-respondent No. 3 ox the record 
and hear the appeal in their fresence. An | 
application for that purpose has been for- 
mally made. I do not think that we should 
accede to this request. Order XLI, r. 20 is 
ordinarily intended to apply to cases where 
the Court finds that it cannot proceed with 
the suit without the presence of a party 
who was not made a party to the appeal. 
It is not intefided to override the provisions 
of O. XXII, C. P. ©. The right obtained 
by a respondent when the appeal abates 
as against him is a valuable ‘right and 
should not be lightly treated. Reference 
in this contention has been made to the 
ease of Pulin Behari Roy v. Mahendra 
Chandra Ghosal (5), where the procedure 
suggested by the appellant was adopted. 
Without examining the ratio of that case 
we are not prepared. to follow the proce- 
dure adopted therein. 

We are again asked to exercise our 
powers under O. XLI, r. 33. That provision 
of the law is also not applicable to this case. 
It is intended to cover cases where the 
Court may vary the decree in such a way 
or pass such an order as to make the party 
in whose favour the order of the lower 
Court was passed liable under the order 
passed by the Appellate Court. Whatever 
view may be taken with regard to the in- 
herent power of this Court as contained in 
O. XLI, C. P. ©., or outside the Code, the 
present case is not one in which such power 
should be exercised. 

In the result, this appeal must be held 
to be incompetent and dismissed with 
costs. 

The application filed by the appellant is 
rejected. 

Duval, J.—I agree. 

Z. K. Appeal dismissed. 

(5) 67 Ind. Cas. 10; 34 ©. L, J. 405. f 





ALLAHABAD HIGH COURT. 
FULL BENCH. 
First Cryin APPBAL No. 273 or. 1922. 
July 21, 1925. 
Present :—Mr. Justice Lindsay, 
Mr. Justice Kanhaiya Laland Mr. Justice 
Daniels. 
LAL BAHADUR LAL AND ANOTHER— 
DEFENDANTS—APPELLANTS 


x e Persus >` 
KAMLESHAR NATH— PLAINTIFF 
— RESPONDENT. 
Hindi Law—Joint family—Alienation by father— 
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Suit by son to set aside alienation—Legal necessity — 
Consideration, ingignificant portion of, ndt proved to be 
for legal neces effect of. 6 

Where in asufit by a Hindu son to set aside a sale 
of family property by the father on the ground of 
want of considefation and legal necessity, the portion 
of the consideration for the sale for which legal neces- 
sity is not established is, as compared with the total 
consideration, insignificant, the sale ought not to be set 
aside. [p. 9905 col. 2.] 

First appeal from a decree of the Bub- 
ordinate Judge, Basti, dated the 2nd May 
1922. $ 

ORDER OF REFERENCE TOA 
: FULL BENCH. 

Mears; C. d., and Mukerji, J.— 


This is the appeal of Lal Bahadur Lal who’ 


on the 25th of April 1918 bought a 2-annas 
share in village Phulpur from Adit Bahadur, 
the father of the plaintiff, The plaintiff 
commenced a suit for the setting asideof 
- the sale on the ground that there was no 
legal necessity for it and that in truth 
there was no consideration. The learned 
Subordinate Judge analysed the six items 
which made up the consideration of 
Rs. 5,995 and we have followed the same 
course dealing with each and every item 
because either the appellants or the res- 
pondent challenged one or other of them. 
We need not go into the details of these 
because they present no special features. 
Item (a). The learned Subordinate Judge 
` found that item (a) Rs. 356 was for legal 
necessity. Mr. Sheo Prasad Sinha has not 
been able to challenge this item. 

As regards item (b) Rs, 849 that was 
disallowed, but having regard to the recent 
decision of the Privy Council in Brij Narain 
Rai v. Mangla Prasad Rai (1) which has 
been decided subsequent to the decision of 
the learned Subordinate Judge that item of 
Rs. 849 must now be included. 

Item (c). The learned Subordinate Judge 
allowed Rs. 119 of the item of Rs. 256, but 
again it is agreed that the whole Rs. 256 is 
recoverable. f 

Item (d). No question arises on this item 
of Rs. 250, ` 

As regards item (e) Rs. 1,725 we are of 
opinion that the transaction of mortgage 
between the father and Ganesh Kunwari 
was a genuine transaction and that this 
Rs. 1,725 wasa debt due by the father and 
properly dischargable by an ‘advance by 

(1) 77 Ind. Cas. 689; 21 A. L. J.°934; 46 M. p. J. 23; 
5 P. L. T. 1; 28 C. W. N.25% (1921) M. W.N. 68; 19 
L. W. 72; 2 Pat. L. R. 4l; 100. & A. L. R. 82; (1924) A. 
I R. (P. C.) 50; 33 M. L. T. 457; 46 A. 95; 20 Bom. L. R. 
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the defendant. 


Item (f). The learned Subordinate Judge oo 


allowed Rs. 1,619-8-Oof the item of Rs. 2,559. 
It is this item which has been the subject 
of the greater part of the argument. Rs. 1,500 
was said to have been the amount borrowed 
efrom Lal Bahadur Lal to pay for the re- 
deeming of ornaments belonging to the 
daughter of Adit Bahadur which the latter 
had pledged. Completely satisfactory evi- 
dence was given showing the redemption 
of Rs. 1,307 worth, but there is no evidence 
as regards the Rs. 193. That amount, there- 
fore, must be struck off. As regards Rs. 500 
payment of rent, only Rs. 492-1-0 has been 
proved and, therefore, again Rs. 7-15-0 was 
disallowed. An item of Rs. 200 relates to 
a stamp. The appellants had in fact ad- 


“vanced Rs. 200 to Adit Bahadur for the 


purchase of a stamp in respect of a transac- 
tion which Adit Bahadur intended to 
enter into with a third party. For some 
reason, not material to this case, the transac- 
tion went off, but nevertheless that money 
had been borrowed and constituted a debt 
from the father Lal Bahadur Lal. As 
regards the sum of Rs. 100 we disallow 
it on the ground that there is no evidence 
as to the circumstances under which this 
was advanced. It is admitted that the 
final amount of Rs. 300 was one properly 
incurred. 

Theaddition of all these items allowed 
comes to Rs. 5,735-1-0 and, therefore, 
Rs, 259-15-0 is declared to be the amountfor 
which there was no legal necessity. 


When these figures were arrived at there 
naturally arosethe question as to the form 
ofthe decree and our. attention has been 
called to what undoubtedly is a conflict of 
opinion. We think it desirable that this 
case should be consfdered and that a Full 
Bench should be asked to say whether on 
the figures as found by us the sale should 
be set aside on payment by Kamleshar Nath 
of Rs. 5,735-1-0 or whether the sale should 
be confirmed to Lal Bahadur Lal in his pay- . 
ing to Kamleshar Nath Rs, 259-15-0 or whe- 
ther a third course should be taken of giv- 
ihg no relief to Kamleshar Nath dt all. 

The difference between the views taken 
by Benches of this Court will appear from a 
perysal of the-following cases :— 

. fam Det Kunwar v. Abu Jafar (2) 
Baethchan Singh v. Kamta Prasad (3), Jai 

(2) 27 A. 494; A, W. N. (1905) 68 f 

sae Ind, Cas, 585; 32 A, 392 atp. 396: 7A, L. J, 


599 
Narain Pande v. Bhagwan Pande (4), 
Dwarka Ram v.. Jhulai Pande (5), Sanmukh 
‘Pande v. Jagarnath Pande (6), Allah Jilat 
v. Qabiz [First appeal No. 69 of 1922 
decided by Mr. Justice Mukerji and Mr. 
Justice Dalal on the llth June, 1924.] 
Jiwan Singh v. Gauri Shankar [First, 
“Appeal No. 140 of 1922, decided by Mr. 
‘Justice Lindsay and Mr. Justice Kanhaiya 
Lal on the 30th of March, 1925.] Reference 
‘might also be made to Medai Dalavoi 
Thirumalaiappa Mudaliar v. Nainar Teven 


(7), and to Girdharee Lall v. Kantoo Lall (8). : 


On the return of the opinion of the Full 
Bench let this matter be put up before us 
again for final orders. . 

Messrs. P. L. Banerji, N. P. Upadhiyaand 
‘Gadadhar Prasad, for the Appellants. 

6 Mr. Shiva Prasad Sinha, for the Respon- 
ent: ý 
~- JUDGMENT OF THE FULL 
BENCH. 

On the question which has been referr- 
ed to us by a Bench we are of opinion 
that in this particular case the sale should 
not be set aside but should be confirm- 
ed in favour of the purchaser. The con- 
sideration which is mentioned in the sale- 
deed is Rs. 5,995 and it is found . that 
for only a sum of Rs, 259-15-0 out of this 
sum no legal necessity has been established. 
In our opinion this item is an insignificant 
sum which should be left out of considera- 
tion in deciding the question whether the 
sale should or should not stand. The sale 
‘was a sale of a 2 annas share out of a5 
annas 4 pies share and we have no reason to 
suppose that the precise sum for which 
legal necessity existed could have been 
realised by a sale of any less share than that 
-of 2 annas. 

We need not discuss the case law on the 
subject. The latest case to which we have 
een referred will be found in Daulat v. 
Sankatha Prasad (9). That refers back to 
recent decisions’ which are to be found in 


Jai Narasn Pande v. Bhagwan Pande (4) 
(4) 80 Ind. Cas. 1006; 44 A. 683; 20 A. L.J. 621; 

| (1992) A. I.R. (A) 321. 
» (5) 72 Ind. Cas. 134; 45%. 429 at p. 431; 9 O. & A. 
L. R. 494; (1923) A. L R. (AJ) 248. 

(6) 83 Inde Cas. 838; 46 A. 531; 22 A. L. J. 417; th 
R.5 A. 289 Oiv.; (1924) A. L R. (A) TOS. 

(7) T4 Ind. Cas. 604; (1922) M. W. N: 804;16 L. W. 
478; 4 U. P. L. R. (P. Ù.) 92; (1922) A. I.R. (P. O) 307: 
27 C. W. N. 365; 21 A. L. J. 282; 31 M. L. T. 149 


P. 0, 
i (8) to A 321; 22 W. R. 56; 14 B.L. R. 187; 3 Saz. Pe 
0.3, 380; (P. 0). 

(9) 86 Ind. Cas. 91; 47 A. 355; 23 A. L, J. 55; L. R. 6 
A. 167 Oiv. (1925) A, I, RIMA 324, 
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and Sanmukh Pande v. Jagaranath Pande. 
(6). The whole case-law on the subject has 
been refezred to in one or ofher of these 
rulings. The only authority on which Mr.. 
Shiva Prasad Sinha for thee respondent 
relies is the case of Dwarka Ram v. Jhulat 
Pande (5). We do not wish to criticise the 
merits of that decision for we are satisfied’ 
that on the merits the decision was a per- 
fectly correct one, if we may say so, but we, 
are of opinionthat there are certain expres- - 
sions in the judgment which cannot be 
accepted literally and which are expressed. 
too widely. We refer to the passage at 
page 432* of the report which runs as -fol- ‘ 
lows :— : 

“If any part of the consideration was, 
invalid and not binding on the plaintiff, 
the plaintiff would be entitled to have the, 
sale set aside. But if a portion of the 
consideration was good and binding on the 
plaintiff, he would be entitled to re- 
imburse it to the defendant. The form 
of the decree in a case of this kind should, 
therefore, be a decree for possession in 
favour of the plaintiff, subject to his 
paying to the purchaser so much considera- 
tion as was required for the necessities 
of the family. This is the form of the 
decree in a suit of this kind which has 
always been maintained.” 

We do not think it is correct to say that if 
any part of the consideration, however insig- 
nificant, was invalid and not binding on the 
plaintiff, the plaintiffis entitled to have the 
sale set aside. On the contrary there is plenty 
of authority for the proposition that where 
the portion of the consideration for which 
no legal necessity can be proved is insigni- 
ficant the sale will stand. That was laid 
down in the case of Girdhari Lal v. Kantu 
Lal (8) and the relevant passage of that 
judgment will be found quoted in the 
Bench decision reported as Jai Narain 
Pande v. Bgagwan Pande (4). Nor again 
do we think it is correct to say that the 
form of the decree in a suit of this kind 
which has always been maintained is the ' 
form by which the plaintiff is ‘given’ a 
‘decree for possession subject to his pay- 
ing to the purchaser so much of the con- 
sideration as was required for the neces- 
sities of theefamily. On the contrary there 
are cases in which the suit of the plain- 
tiff has failed altogether, 7. e. case3 where 
the portions ‘of*the consideration money 
for which no legal necessity could be found 

*Page of 45 A. Ed] 
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“were so inconsiderable as to be liable to 
-be ignored. a 

Then only o)her matter upon which we 
are called upon to express an opinion is 
whether in the circumstances of this case 
the purchaser is liable to pay to the plaint- 
iff a sum of Rs. 259-15-0 for which no” 
legal necessity has been held to be establish- 
ed. In our opinion the vendee in this 
case ought not to be made liable to pay this 
sum. It seems to have been hedd that this 
amount was actually paid to the father of 
the plaintiff, and that being so, we can 
see no good.reason why the vendee should 

be required to pay the money over again. 

Let this answer be returned to the Refer- 
ring Bench. 

FINAL JUDGMENT. 

Mears, C. J. and Mukerji, J.— 
The facts of this case will appear from our 
order, dated 24th of June 1925, referring 
a point of law toa Full Bench. The point 
‘yeferred to is also stated in that order. 

The Full Bench have now decided the 
point and have held that the sale impeach- 
ed by the son, who was the plaintiff-re- 
‘spondent in this Court; should be upheld 

` in its entirety without any condition attach- 
ed to the decree. 

We accordingly allow the appeal and 
' dismiss the plaintiff-repondent’s suit with 
costs throughout. The costs in this Court 
-will include Counsel's fees on the higher 
- Beale, 


Z, K. Appeal allowed. 


MADRAS HIGH COURT. 
Civit MISCELLANEOUS APPEAL No. 360 
or 1924. 

April 30, 1925. 
Present:—Justice Sir Charles Gordon 
, Spencer, Kr., and Mr. Justice Ramesam. 
In re PETA NAGAYYA—Derenpant— 
APPELLANT. ` 

Civil Procedure Code (Act V of 1908), O. XVI, rr. 10, 
-11, 12—Witness, failure of, to obey summons to attend 
Court—Court’s power to impose fine-—-sttachment or 
proclamation, whether condition precedent -Words 
“such person” inr. 12, meaning of., 

Neither the issue of a proclamation nor an order for 
attachment of property is a condition precedent to the 
imposition of a fine for non-attendance of a person who 
has been summoned to attend a Civil Court asa wit- 
ness. [p. 991, col. 2.) A : 

Per Spencer, J.—The words “such person" in r. 12 of 
O. XVI of the C.P. O. do not mean a person against 
whom a proclamation has beer issued or whose -pro- 
perty has been attached; but mean a person to whom 
a summong has been issued and who fails td attend 
pader r. 10 (1). [p. 091, col. 2; pi 992, col, L] 
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Ram Gopal v. Secretary of State for India, 35 Ind. 
Cas. 425; 31-C. L. J. 363 and Ashutosh Mullick v, Sec- 
ey of State fur India, 57 Ind. Cas, 302, dissented: 

rom. 

Per Ramesam, J-—Order XVL, r. 12, C. P. C., deals 
with all cases of disobedience not covered by r. 11, whe- 
ther there has been attachment or not and is nut con- 
fined to cases in which there has been an attachment. 
[p° 992, cols. 1 & 2.} 

Appeal against an order of the Court of 
the Additional Subordinate Judge, Ma- 
sulipatam, dated the 13th February 1924, 
made in O. 8. No. 47 of 1923. 

i Mr. A. Venkatachalam, for the Appel- 
ant. 

Mr. C. V. Anantakrishna Iyer (Gavern- 
ment Pleader) for the Crown. 

JUDGMENT. 

Spencer, J.—The appellant was sum- 
moned on the 26th January 1924 to appear 
as a witness on the 8th February. He did 
not appear anda warrant was issued: and 
he was fined Rs. 40 for disobedience of 
summons. His explanation was that, as he 
was going to Court, after arriving at the 
place where the Court was held, he was 
met by the plaintiff and defendants who 
told him that the case had been adjourned. 
We have no means of tesfing whether this 
statement is true. The parties were not 
examined to corroborate him, but the Judge 
did not accept the explanation. He only 
gave him five days’ time to pay the fine. 

It is argued that the Subordinate Judge 
acted without jurisdiction inasmuch as 
there was -no issue of a proclamation or 
attachment of property before ‘the fine wag 
imposed. This argument is based on the 
decisions in Ashutosh Mullick v Secretary 
of State for India (1) and Ram Gopal v. 
Secretary of State for India (2). I regret 
that I must express dissent from the opinion 
of the two learned Judges of the Calcutta 
High Court who decided these cases, I 
am unable to construe the provisions of 
rr. 10 to 12of O. XVI of the C. P. C., as 
meaning that the issue of a proclamation 
oran order for attachment of property are 
conditions precedent to the imposition of a 
fine for non-attendance of a person who 
has been summoned to attend a Civil Court, 
Beacheroft, J., treats r. 12 as an alternative 
to r. Il and he understands the words 
“such person” in r. 12 as meaning a person 
against whom a proclamation has been 
issued ov whose property has been attached, 
In my opinion “such person” means a 
person fo whom a summons has been issued 

(1) 57 Yad. Cas, 302. 

(2) 55 Ind, Cas, 425; 31 O, L, J,°363, 
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and who fails to attend under r. 10 (1). Rule 
"12 itself provides both for cases where an 
‘attachment has been made and for cases 
where an attachment .has not been already 
made butis made in enforcement of the 
order of fine. It seems tome that to say 


that a Judge cannot fine a witness for, 


disobedience of summons unless the préli- 
minaries arg first gone through of attaching 
‘his property or issuing a proclamation 
against him is to puta great and unneces- 
sary limitation on the powers of Courts to 
‘deal with refractory witnesses. The Subor- 
dinate Judge’s order was thus passed in the 
exercise of his jurisdiction. 

There is nothing to show that the witness 
had ever previously disobeyed a summons 
of Court. He did not prove that he was 
‘told by the parties that the case had been 
adjourned, and, even assuming that ‘story 
were true, it would not legally be a suff- 
cient excuse for non-attendance. The fine 
of Rs. 40 is rather excessive, and is in* 
contrast with the fact that all the other 
‘witnesses who were fined in the case were 
‘excused when they appeared before the 
‘-Gourt and reprgsented their reasons for 
‘non-appeararce. I reduce the fine imposed 
‘by the lower Court from Rs. 40 to Rs. 5 
(Rs. five). The excess will be refunded. 
In other respects the appeal is dismissed. 
No costs. 

Ramesam, J.—I entirely agree. 

The case of Ashutosh Mullick v. Secretary 
of State for India (1) merely follows the 
‘earlier case of Ram Gopal’ v. Secretary 
of State for India (2) and contains no ad- 
ditional reasoning. It seems to me that 
the argument addressed to Beachcroft, J., 
in Ram Gopal v. Secretary of State for 
‘India (2) and which was rejected by him, 
namely, that O. XVI, r, 12 should be con- 
strued independently of r. 11 ånd should 
be taken to refer to r. 10 is sound and 
might have been accepted by him. I am 
of opinion that O. XVI, r. 12 deals with 
all cases of disobedience not covered by 
r, ll whether there bas been attachment or 
not. Ifit were mot so, there would be cases 
of flagrant disobedience with which Courts 
would have no power of dealing but, apart 
from such considerations, O. XVI, r. 12 con- 
tains clear indications that it deals also with 
cases where there has been no attachment. 
It provides for a fresh attachment’ of pro- 
perty where the witness has failed „to give 
& satisfactory explanation, if there has 
peen no attachment of property, and, if 
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there has been an attachment already, for 
sale. Both cases being expressly referred 
to in the sections it is Sia toe to construe 
O. XVI, r. 12 as being confined to cases in 
which there has been an attgchment. í 

I agree with the order passed by my 
learned brother. 

V. N. V, 

S. B. 


Petition dismissed. 


ALLAHABAD HIGH ,COURT. 
Srconp CIVIL APPEAL No. 1528 of 1923. 
July 21, 1925. 
Present :—Mr. Justice Lindsay and 
Mr, Justice Sulaiman. 


. BAKHTA WAR—DEFENDANT—APPELLANT 


VETSUS 
SUNDER LAL AND oraBes—PLAINTIFFS 
.  — RESPONDENTS. 

Registration Act (XVI of 1908), s. 17. (1) (b)—Family 
arrangement—Petition of compromise addressed to Court 
—Antecedent title, recognition of ~Registration, whether 
necessary. 

Where a bona fide dispute between the parties is 


eventually composed, each party recognizing an ante- 


cedent title in the other and the parties address a 
petition to the Court stating the terms of the agree- 
ment arrived at between them, there is no necessity 
tohave the petition registered. Such a petition does 
not purport to create, assign, limit, extinguish or 
declare any rights in immoveable property within the 
meaning ofs. 17 (1) (b) of the Registration Act. Itis 
merely arecital of facts by which the Court is in- 
formed that the parties have come to an arrangement. 
Lp. 994, col. 2.] ; 

Per Sulaiman, J.—Division of property by way of 
family settlement does not amount to atransfer by 
one party to the.other, nor does any party to suck 
settlement derive title through the other. The settle- 
ment merely recognizes the right of the other party 
and accepts itin part. Not being a transfer, gift or, 
exchange from one party to the other the transaction 
does not fall under any of the sections of the Transfer 
of ri eas Act which require registration. [p. 993, 
col. 2. ; 

Even in the absence ofa registered document it is 
open to either party toa family settlement to prove 
that there haé been a family settlement which was 
acted upon. [ibid.] 

Where, however, a compromise is reduced to writ- 
ing, then if the document is sought to be used asa 
document of title purporting to create er declare rights 
in immoveable property worth more than Rs. 100 the ` 
deed would require registration. If the document 
does not purport tobe a document of title creating or’ 
declaring such right but containsa mere recital of a 
previous settlement arrived at between the parties, 
the document maybe used in evidence in proof of that 
previous settlement, even. though not registered. [ibzd.] 


“Second appeal: from a decree of the . 
District Judge, Mesrut, dated the 28th 
September 1923, i 


(LO. i995] 


REFERRING ORDER. ` 

Sulaiman, J.—I think tbis is a fit case 
to be referred jo a Bench of twa Judges. 
The learned Judge begins his judg gment by 
saying that this is s rather a difficult case and 
he had had to look up numerous rulings 
which were cited before him . 

The main ,question in the case was whe- 
ther the compromise arrived at in 1909 
between Musammat Kamli the mother of 
the plaintiffs and Bakhtawar, the defendant, 
was in the nature of a family settlement or 
not. The learned Judge has to my mind 
unnecessarily gone intothe question whe- 
ther the defendant has or has not proved-iu 
this case the validity of his adoption. There 
was no issue framed in the first Court and 
the defendant was not called upon to- lead 
evidence on that point. The question of 
adoption was irrelevant, the main question 
being whether in 1909 there wasa bona fide 
dispute about the alleged adoption and 
whether Musammat Kamli believed that she 
- had a rival claimant to meet and thought if 
desirable to settle the dispute with him 
` rather than to carry on a long continued 
litigation. Having, found that the oral 
evidence adduced ‘by the defendant to prove 
his adoption was not satisfactory and hav- 
ing come to the conclusion that the applica- 
tion mentioning the compromise filed in 
the Revenue:Court was inadmissible for 
want of registration he has been forced to 


record a finding that it was not. reasonable. 


for Musammat Kamli to have given away 
the rights of her children to an outsider. 
He has not considered whether even if for 
want of registration the application were 
inadmissible, the recital in it Is or is. not 
admissible for purposes of proving her 
admission of the adoption. At one place 
he has also remarked “I have already held 
that there is not sufficient oral evidence to 
prove that the compromise was a bona fide 
transaction” but in the previous portion of 
his judgment he nowhere recorded any such 
express finding. If the Bench-is of opinion 
that the case is concluded by findings of 
fact then the question of law would not 
arise, otherwise the question which has to 
be considered is whether the application 
made to the Revenue Court which refers to 
a compromise between the parties is in- 


admissible in evidence because it is an’ 


unregistered document. 


There can be no doubt that fae are. 


conflicting rulings on this point some of 
which are not easily- reconcilable.. I£. the 
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matter were wholly res integra I would have 
no hesitation in holding (1) that division 
of property by way of ee settlement 
does not amount to a transfer by one party 
to the other, nor does» any party to such 
settlement derive title through the other. 
The settlement merely recognises the right 
of the other party and accepts it in part. 
Not being a transfer, gift or eychange from 
one party to the other the transaction does 
not fall under any of the sections of the 
Transfer of Property Act which require 
registration; (2).that even in the absence 
of a registered document it is open to either 
party to the family settlement to prove 
that there had been a family settlement 
which was acted upon ; (3) that if the com- 
promise is reduced to writing then if that 
document is used as a document of title 
purporting to create or declare rights in 
immoveable property worth more than 
Rs. 100 the deed would require registra- 
tion; but (4) that if the document does not 
purport to be a document of title. creating 
but contains a 
mere recital ofa previous settlement arrived 
at between the parties thg document may bé 
used in evidence in proof of that previous 
settlement, even though not registered. 

- I feel, however, that I would not be 
justified in acting on these propositions in 
face of considerable conflict of opinion which 
exists on the subject. That there is such a 
conflict admits of no doubt. 

‘Leaving aside cases which were decided 
prior to March llth, 1916, which are referred 
to in the Full Bench case of Jagrani v. 
Bisheshar Dube (1), the learned Judges who 
formed the Full Bench themselves were not 
unanimous,on the rules of law which should 
be adopted. Richards, C. J., at page 373% 
remarked : “It is said that the transaction 
in the present case was a ‘family arrange- 
ment’ and itis urged that documents connect- 
ed with ‘family arrangements’ need never be 
registered. Ithink thatthere is no justifica- 
tionforsucha proposition, Documents which 
disclosed ‘family arrangements’ and which 
at the same time ‘purpert or operate’ to 
create, declare, assign, limit, or extinguish, 
etc,” must be registered, just. as much as 
any other’ documents unconnected with 
‘family arrangements.’ He took the view 
that none of the’cases in which their Lord- 
ships of the Privy, Council had considered 


KN a Cas. 701; 38 A. 366; ld A, L. J. 449 
(F. ane, 
*Page of 38 A AT] $ 
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the ‘family arrangement’ could be used as 
authorities for the proposition that such 
documents were exempted from the provi- 
sions of the Registration Act. Tudball, J., at 
page 375* also remarked “If this document 
were one which purported or operated to 
extinguish the plaintiff's title, registration 
thereof would, in my opinion, be con® 
pulsory”. And at page 376* he further re- 
marked: “Where a family settlement, bona 
fide and free of fraud, is made and acted 
upon by all the parties, even though a full 
and proper document be not duly executed 
and registered, the Courts have refused to 
go behind it.” Rafique, J., at page 378* 
held “If a compromise has been validly 
made and acted upon it must be given 
effect to”. He was of opinion that if the 
compromise filed before a Revenue Court 
was merely an.intimation of the fact of 
a compromise already made and nothing 
more than the question of the admissibility 
ofthe document, was irrelevant; bui that the 
` previous compromise itself “should have 
been in writing andregistered” (pages 379). 

The matter has come up recently before 
a Bench consisting of Piggottand Kanhaiya 
Lal, JJ., in the fase of Baldeo Singh v. 
Udal Singh (2) where also the learned 
Judges did not take exactly the same view. 
Kanhaiya Lal, J., was of opinion that peti- 
tion which contained nothing more than 
a recital of the oral settlement effected 
out of Court and didnot by itself purport 
to create, assign or declare any rights in 
immoveable property, did not require to be 
registered. Piggott, J., held that if the 
entire settlement were reduced to writing 
the provisions of the Registration Act and 
possibly also those of s. 91 of the Indian 
Evidence Act would come into force. He, 
however, held that in that, particular case 
the settlement had anot been retluced to 
writing in its entirety. 

I accordingly refer this case to a Bench of 
twoJdudges. ' 

Mr. Ambika Prasad (with him Dr. N.C, 
Vaish), for the Appellant. 

JSUQGMENT.. 
Lindsay, J.—After hearing arguments 
in this gase, [am of opinicn that the appelbant 
is entitledtosucceed. The whole question 
turns on the document dated the 9th of 
January 1909 which was presented in the 
Revenue Court. It appears that this docu- 


ment was presented after'the death of one 
(2) 58 Ind. Cas. 732; 18 A. L. J. 877; 2'U.P. L. R. 

(AJ) 202: 43 A. L. | 
*Pages of 38 A,--[Iid.] 
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Musammat Surjaiti who was the widow of 
Dungar. When Musammat Surjaiti died 
Bakhtawar who is.the granfl nephew of 
Dungar seems to have apblied to the 
Revenue Court claiming to be the heir and 
to be entitled to have ‘mutation of all pro- 
perty which had belonged to Dungar, and it 
further appears that he was putting forward 
a title by saying that MusammatSurjaiti had 
adopted him to her husband Dungar. 


. The claim in the Revenue Court was- 
opposed by Dungar’s daughter Musammat 
Kamli and on the date above mentioned 
we find that a petition, was presented to 


the Court which is described as darkhast . 


razinama. This document recited that the 
two parties, namely, Bakhtawar and Mus- 
ammat Kamli had already composed their’ 
differences regarding the property and 
had come to an arrangement. between 
themselves by which Musammat Kamli's 
name was to be entered in respect of 7 
bighas, 12 biswas odd whilst Bakhtawar's 
name was to be entered in respect of the 
rest of the property amounting to 7 bi- 
ghas 2biswas odd. The petition describes 
Bakhtawar as the adopted son of Musammat 
Surjaiti. . 

It isnot disputed that the entries have 
remained inthis way ever since the muta- 
tion Court made an order upon this petition. ` 
I am of opinion that this petition is evidence 
of a previously arranged family settlement’ 
arrived at between Bakhtawar and Musam- 
mat. Kamli, and the true view of the 
transaction appears to me tobe that there 
was no transfer by one party to the other, 
nor was there any creation of a fresh title ` 
Bakhtawar was setting himself up as the. 
adopted son whilst Musammat Kamli was 
opposing him in her character as daugh-° 
ter and heir of the deceased Dungar. It 
is reasonable to assume that there was a 
bona fide dispute between the parties” 
which was eventually composed, each party 
recognising an antecedent title in the 
other. In this view of the circumstances I 
am of opinion that there was no necessity 
to have this petition registered. It does 
not, in my opinion, purport to create, as- 
sign, limit, extinguish or declare within 
the ‘meaning of these expressions as used ` 
in s. 17-(b) of the Registration Act. It 
is merely a recital of fact by which the’ 
Court is informed that the parties have - 
come’ to an arrangement. The whole ques- 
tion raised here has been discussed by me ` 
in a ruling which will be found in Satrohan >. 
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Lal v, Nageshar Prasad (3). I have nothing 
to add to or sybstract from what I said 
. on that cession} I need only say farther 
that this rulig& was cited in a Bench 
decision reported as Baldeo Singh v. Udal 
Singh (2). I would, therefore, allow this 
appeal and setting aside the decrees of 
both the Courtg below dismiss the plaintiff's 
suit with costs in all Courts including 
in this Court fees on the higher scale. 

Sulaiman, J.—I agree and adhere to 
the four propositions laid down by me 
in my Referring Order which I was inclined 
to accept if the matter were wholly res 
integra. . i 

Z. K. Appeal allowed. 
(3) 35 Ind. Oas. 770, 19 O. ©. 75; 3 O. L. J. 339. 


RANGOON HIGH COURT. 
Civit MISCELLANEOUS APPHAL No. 31 
oF 1925. 

March 23, 1925. 
Present:—Mr. Justice Heald and 
Mr. Justice Lentaigne. 
MENGHA SINGH—APPELLANT 


versus 
SUCHA SINGH—RESPONDENT. 
Letters Patent (Rang.), cl. 18—Civil Procedure Code 
. (Act V of 1908), O. XXXVIII, r. 5, order under, whe- 
ther “judgment” —Appealable order, whether “judg- 
ment.” 

An order under O. XXXVII, r. 5, C. P. O., requir- 
ing an appellant to give security, is not a “judgment” 
within the meaning ofcl. 13 of the Letters Patent 
(Rangoon), because it is merely an interlocutory order 
which does not affect the merits of the dispute between 
the parties by determining some right or liability 
which is in controversy between, them in the suit. 

Mooljee Dharsee & Co. v. M. E. Moolla, 88 Ind. Cas. 
740; 4 Bur. L. J. 61; (1925) A. L R. (R.) 225; 3 R. 255, 
followed. 

Seshagiri Row v. Nawab Askur Jung Aftab Dowla, 
26 M. 502 and Soonabai v. Tribhovandas, 32 B. 602; 
10 Bom. L. R. 337, not followed. 

Semble.—W here an appeal against an order actually 
is given by the C.P. C., it might well be argued that 
the order ought to be regarded as a “judgment” 
within the meaning ‘of the Letters Patent. 

Civil miscellaneous appeal against an 
order of the Original Side in.C. R. No, 473 
of 1924. : A 

Mr. Auzam, for the Appellant. , 

JUDGMENT.—In Suit No. 473 of 1924 
on the Original Side of the tour respond- 
-ent sued Bahan Singh and certain relatives 


of Thakur Singh, among whom was appellant 


MENGHA SINGH V. SUGHA SINGH. 
.to recover Rs, 6,900 which he alleged to be 


ws 
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due on a promissory note executed by Bahan 
Singh and Thakur Singh. 

Respondent also' applied for attachment 
before judgment in respect of a motor car 
No. 4315 belonging to appellant on the 
groynd that the appellant had sold another 
motor car No. 3677, which’ belonged to the 
estate and kept the proceeds, eand that’ 
appellant was trying to sell car No. 4315 
and was intending to leave the jurisdiction 
of the Court. ‘hat application was dis- 
missed. f 

Respondent then filed a fresh applica-. 
tion claiming on the same ground that ap-. 
pellant should be ordered to deposit in’ 
Court Rs. 1,700 as being the amount which 
Thakur Singh had paid-for his interest in 
car No. £315 and to give security for costs. 

Affidavits in respect of that application 
were filed by both parties, and after ex-, 
amining one of respondent's witnesses and 
hearing Counsel, the learned Judge pass- 
ed an order directing appellant to furnish 
security in Rs. 1,784. 

Appellant desires to appeal against that 
order, but his learned Advecate has been 
unable to satisfy us that'an appeal lies. 

He has referred us to the pravisions of 
O. XLII, r. 1 (q) but it is clear that the, 
order against which he wishes to appeal is 
a one of the orders mentioned in that 
rule. 

The order of the learned Judge was pre- 
sumably an ordermade under the provisions 
of O. XXXVIII, r. 5 and would not, in our, 
opinion, be a “judgment” within the mean- 
ing of cl. 13 of the Letters Patent, because 
it is a mere interlocutbry order which does 
not affect the merits of the dispute between ` 
the parties by determining some right or’ 
liability whjch is in controversy between 
them in the suit. b 

It is true that it was held in the case of 
Seshairi Row v. Nawab Askur Jung Aftab ` 
Dowla (1) that an order directing a plaintiff : 
to furnish security for costs, made under 
the provisions corresponding to O. XXV, . 
r. 1 was a “judgment” within the meaning - 
of acorresponding clause of Letters Patent 
and that theruling was followed in Soéna- - 
bai v. Tribhovandas (2) but itis clear from : 
the judgment that both the Madras and 
the Bombay Courts regarded the matter as 
being open to doubt, The meaning of the : 
word “judgment” in the Letters Patent - 


(1) 26 31.502. i 
(2) 32 B. 602; 10 Bom, L, R. 337. 4 
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has.recently been considered by this Court 
in.the:case of Moolji Dharsee & Co. v. M. E. 
_ Moola (3) and on the reasoning adopted in 
that case we are of the. opinion that the 
order i in this case was nota “judgment.” 

“The question would have been different 
if, an, order under O. XXXVIII, r. 6 fade 
been, made because an appeal from: such an 
order actually.is given by the Code and it 
-might well. be argued that orders against 
which an appeal is given by the “Code 
ought to be regarded as “judgments” within 
the meaning of the Letters Patent. 

In; the. present case the order would not 
be appealable as an order under. the Code 
and wé are of opinion that it is nos appeal- 
able’ as a judgment under cl. 13 of the 
Letters Patent. $ 

The appeal is accordingly dismissed. 


NH. A PASA. dismissed. 
“ (3) 88 Ind. Gas. 740; 4 Bur. rad ; (1925) A. L R. 
(R.)-225;3 R. 255. 


Fe tee 


ALLAHA AD HIGH COURT. . 
“SECOND CIVIL APPEAL No. 1039 or 1923. 
February 25, 1925. . 

`. Present: —Mr. Justice Mukerji: 
Chaudhuri MUHAMMAD ABDUL HAMID 
d KHAN —PLAINTIFF—APP2LLANT 
versus 
. UDA, AND oTners—DarEenoants— 
. RESPONDENTS, 

‘ Furisdiction—Assistant Collector of Second’ Class, 
decree of —Appeal, third, whether lies. 

-Nò third appeal Hes froma decree of an Assistant 
Collector of the Second “lass. 


, Second appeal from A decree of the: Addi- 
tional. District Judg2, Aligarh, dated the 
7th April 1923. 

‘Mr. -Gulzari Lal, for the Appellant: 

Mr. Panna Lal, ‘fOr the Respondents. 


4 


JUDG MEN T.—This and the connected l 


-appeals Nos, 1080 to 1093 are third appeals- 


froma decree ofan Assistant Collector of | 


the Second Class.. 

A preliminary: objection is taken by Mr. 
Panna Lal thateno third appeal lies. His 
contention is supported by the. case of 
Lachmi-Narain-v. Nirotom Das (1). Mr? Gul- 
zari. Lal. relies on the .case of Chhajmal 
Dus: v, Sirya (2). That isa judgment by a 
Single. Judge while the opinion expressed 
in-the-case of Lachmi Narain v. Nirotam 
Das: (1) is by two Judges. ‘This case’ was 


(1729 A. 69; 3 A. L. J. 688; A. W. N. (1908) 272; 
PAW N, (1906)*254; 3.A, L, Jx 025. 


.. 


BAINNAMMA NAIDU V: VENKATAMMAL. 


(96-1. Ó. 1925] 


re-affirmed bya: Bench of two, Judges, in 
this Court in the case-of Gulzari Lal v. 
Latif JTusain (3).- | 
1 hold that no third apjeal lies and dis- 
miss this appeal with costs. 
- Z. K. Appeal dismissed. 
{3) 35 Ind. Cas. 27; 38 A. 181; 14 A. L. J. 84. 


MADRAS. HIGH COURT. 
Seconp CIVIL APPEAL No ` 837 or 1922. 
February 18, 1925. 

Present :—Mr. Justice Devadoss. 
CHINNAMMA NAIDU AND orpExs— 

DerenDANTS-—APPELLANTS 
versus : 
VENKATAMMAL AND OTHERS—PLAINTIFES 
—RespoxDenrs, 

Construction of documeni—Maintenance deed—Pro- 
vision for payment of paddy or equivalent valuc-- 
Option—Market rate, claim at, maintainability of. 

It is not an invariable rule that where a person 
undertakes to pay maintenance in kind he should 
always pay itin kind. Where a document is. clear, 
effect must be given to its terms. 

Where a person by a deed of maintenance under- 
took to deliver toa maintenance holder paddy worth 
Ns. 39) forevery year, 3 podies of paddy without 
moisture and chaff, and the deed further provided 
that “if at any time the giving: of maintenance is 
delayed at the rate of 13 only for every podi money 
should be collected or sued for”: 

Held, that the document gave an option to the 
grantor to give maintenance in kind or in cash at the 
rate mentioned and: that the maintenance holder was 
not entitled to insist on payment atthe market rate 
on the date of the plaint. 

- Asutosh Mukhopadhya v. Haran Chandra Mukherjee, 
53 Ind. Cas: 382; 47 O. 133; 300. L. J. 41; 23 0. W. 
N: 1021, relied on. 


second appeal against adecree of the 
District Court, Salem, in A. S. 92 of 1921, 
preferred against that of the Court of the 
District Munsif, Namakal, in O.8. No, 341 
of 1920. 

“Mr: K. Ramanath Shenai, for the Appel- 
lant. 

Mr. C. V. Anantakrishnier, for the Re- 
spondents. 

JUDGMENT.—The only point urged 
in this second appeal is.whether the plaint- 
iff is entitled to get maintenance secured 
under Ex. A, at the rate at which paddy ` 
was selling on the date of the plaint. 
Both the Courts have given a decree for’ 
the amount af paddy payable to her at the 
rate prevailjng on the date of the plaint. 
Mr: Ramanath, Shenai on behalf of the 
appellants urges that Ex. A, provides for 
payment of money: in lieu- of the payment-* 
of- maintenance in kind, and-his client ig- 
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entitled to pay maintenance’ at the rate 
mentioned in Bk. A. On.the other gide it 
is contended that the document provides 
‘for payment ofmaintenance in kind and 
that the value of the paddy is given only for 
the purpose of ascertaining the value for 
` registration purpose and therefore it is said 
_that there is no option to the defendant to 
pay maintenance in money at the rate men- 
tioned in the document. The yecital in 
“the document “is to deliver that paddy 
worth Rs, 39 for every year, 3 podies of 
‘Sambali paddy without moisture and chaff 
before 17th November every year according 
to the measure by which paddy is measured 
“for sale. On failure to give every year, 
with interest at the rate of 4 Vallams 
for every year on the outstanding paddy 
from the date of default.” Lower down 
there is this clause, “If at any time the 
giving of maintenance is delayed at the 
rate of 13 only for every podi money 
should be collected or sued for.” But for 
the later clause I would be inclined to hold 
that the defendant is bound to deliver 
paddy according to the document and in 
‘default of delivery of paddy he should pay 
the value of the paddy at the market rate. 
The concluding portion of the document is 
emphatic in its terms and gives an option 
to the defendant to pay at the rate of 13 
for every podi, If the value of the paddy 
is given either for the purpose of regis- 
‘tration or for “some other purpose, no 
doubt'the defendant could not escape his 
liability to deliver paddy, and on default 
to pay the value of the pa idy at the market 
rate. The respondent relies upon a number 
of cases in support of this contention that 
the defendant is bound to deliver paddy, 
ani in default to pay the value of the paddy 
at the market rate or wherever the claim 
is made. Only recently I decided in 8. 
A. No. 460 of 1922 following the decision 
of a Bench of this Court, that a lessee 
was bound to pay rent in kind and in 


default he should pay the value of the’ 


paddy atthe: rate ruling on the date of 
the plaint. But the terms of that document 
‘are not the same as the terms of 
the document in this case. Here the 
concluding portion of the document 
Which I have already extracted is em- 
phatic and it gives the . defendant -aa 
option to pay maintenance® im kind or-in 
cash at the rate mentioned in the document. 
There are a number of decisions on this 
point and they are not all reconcilale, 
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The difficulty has arisen from the facts 
that Courts have tried to interpret one 
documentin the light of the recitals of an- 
other. Where there is no general principle. 
governing the interpretation of the docu- 
ments each document should be interpret- 
ed as it reads, It is not proper to go out- 
side the document to try to findjout what 
the intention of the parties to the docu- 
ment was in fixing a certain amount as the 
value of the grain rent payable. In a recent 
case reported as Asutosh Mukhopadhya v. 
Haran Chandra Mukherjee (|), the learned 
Chief Justice and two other learned Judges 
have held that it was not the invariable 
rule thatthe rent should be paid in kind ; 
and that each document should be inter- 
preted according to its tenor. In that case 
reference was made to a number of pre- 
vious cases and also to an unreported dé- 
cision of Maclean, C. J., and Banerji, J. The 
principle deducible from all these cases is 
thatit is not an invariable rule that where a 
lessee or other person undertakes to pay 
rent or maintenance or any such thing in 
kind he should always gay it in kind. 
Where an optimis given to the promises 
to pay in kind or in money and if the 
amount payable in money is fixed in the 
document, Courts should not go bebind 
the dosument and say that the intention of 
the parties was to pay only in kind. It 
is unnecessary to discuss the cases to which 
my attention was drawn by the learned 
Vaxil for the respondent. I think thé 
document is clear in its terms and I must 
give eifect to its terms. In the view I have 
taken [think the judgment of the Court 
below cannot be supported. 

It is also vehemently urged by the learn- 
ed Vakil for the respondent that this is ‘a 
maintenance arrangemefit and tho plaint- 
iff is entitled to have the maintenance 
paid in kind as it is required for her food. 
But that would not take away the clause 
atthe end of the document. I, therefore, 
consider that the decree of the lower Court 
on this point is wrong. I allow the plaint- 
ilf the amount mentioned in Ex. A, as the 
valueof the paddy which was payable on 
default of the payment of the 3 podies of 
paddy. The plaintiff will havea decree for 
Rs. 39 with interests at the rate mention: 
ed in the’document tillthe date of deposit, 
In tlhe gircumstantes I do not think 1 
should allow costs to the appellants. Both 

(1) 53 Tad. Cas. 332; 47 0. 133; 99. L. J, 41; 230 
W, N. 1021. go an 
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parties will bear their own costs in this 
suit. $ 


V. N, Y. 
Z. K, Appeal allowed, 
e e 
CALCUTTA HIGH COURT. 


APPEAL FROM ORDER No. 26 or 1923. 
March 16, 1925. 
Present :—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 
_NABIN CHANDRA BISWAS—Dzcrez- 
ae 


ABDUL AZIZ mi une UDGMENT- 
DEBTORS—RESPONDENTS. 

Execution of decree--Attachment—Occupancy hold- 
“dng, whether liable to sale, 
- The transfer for value of the whole or part of an 
-oceupancy holding, apart from custom or local usage, 
is operative as against the raiyat whether it is 
‘voluntary or involuntary. The principle is of general 
‘application and applies to creditors other than the 
“Jandlord. 
. Chandra Benode Kundu v. Sheikh Alla Buz, 58 Ind. 
Cas. 353; 48 C. 184.524 C. W.N. 618; 31 ©. L.J. 510 
‘and Kenaram Pal. Kinu Mandal, 75 Ind. Cas. 379; 
“500. 508; (1924) A. I. R. (C.) 52, relied on. 


Appea against an order of the District 
‘Judge, Chittagong, dated the 4th of 
September 1922, modifying that of the 
Munsif, South Rauzan, dated the 22nd 
‘February 1922. 

Babu Narendra K PE for the Appel- 
‘lant. 

Babu Charu Chandra Sen, for the Re- 
spondents. 

“Babu Biraj Mohan, Majumdar, 
‘Deputy Registrar. 

JUDGMENT.—This appeal raises a 
question which has now been settled by 
‘authorities, The appellant obtained a decree 
against the respondentsand attached certain 
properties described in three schedules. 
The appeal.is confined to the finding of the 
lower Court with respect to Schedule III. 
The judgment-debtors claimed that the 
properties described in that Schedule could 
not be sold as" they had non-transferable 
‘occupancy interest in them. The learned 
District Judge of the Court of Appeal below 
has given effect to this contention. This 
view is untenable. In the Full Bench case 
of Chandra Binode Kundu v. SheikleAilla Bux 
(1), it was held that theetransfer for value 
of the whole or part of an occupancy hold- 


Q) 4 poe Oas. 393; 48 C. 184; 24C. w. N. ee i] 
Sa L, J. 510, 


for the 


_NABIN OHANDRA BISWAS V., ABDUL AZIZ. 
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ing apart from custom or local usage is 
operative as against tha@raiyat whether it 
is voluntary or involuntasy. The question 
involved in the Full Bench case was confin- 
ed to the right of the landlord to bring a 
non-transferable occupancy holding of a 
tenant to sale in execution cf a money- 
decree obtained by him; but the principle 
upon which this decision is based is a gene- 
ral one which applies to the case of creditors 
other than landlords; and this view has 
been adopted inthe case of Kenaram Pal 
v. Kinu Mondal (2). We see no reason to 
differ from the view taken in those cases 
and we must hold that the properties of 
Schedule . III are liable to attachment in 
execution of the decree obtained by the 
appellant. i 

It isargued on behalf of the respondent 
that these properties were claimed by the 
respondents as their own and, therefore,there ' 
should be an enquiry into that question, — 
We donot think that this question was 
raised in any of the Courts below. On read- 
ing the judgments of the Courts and the 
pleadings, we areof opinion that this was 
a question which was not within the con-: 
templation of the parties in the Court below. 
The only points upon which they went to 
trial was whether the occupancy right in 
lands of Schedule III was liable to be 
sold in execution of the appellant's decree. 

The result is that this appeal is allowed 
and the order of the lower Appellate Court 
set aside and we hold that the proper- 
ties mentioned in Schedule III of the 
application for execution are liable to be 
attached and sold in execution of the appel- 
lant’s decres. 

There was a cross-appeal in the Court 
below against the order of the Munsif that 
the decree-holder should produce at the 
time of the sale landlord’s consent to the 
transfer of the lands mentioned in Schedule 
III. In the view that we take of the 
law, we think that this order should also 
be set aside. The judgment of the lower 
Appellate Court with regard to properties 
mentioned in the other Schedules will stand. 
We oe no order as to costs. 4 


g: Appeal allomed. 
a 75 Ind. Cas. 379; 50 O. 508; (1924) A. I. R. (C.) 


. * ` 
. 
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MADRAS HIGH COURT. 
SECOND Ovih APPRALS Nos. 176 AND 549 
oF 1921. 

February 22, 1924. 

Present:—Sir Vittor Murray Coutts _ 
Trotter, KT., Chief Justice, and Mr, Justices 
Wallace. 
KIZHAKKAPET KRISHNAMADAR 
PLAINTIFF—ÅPPELLANT 

versus $ 
MARAMBATTE UNNIMAMMU AND OTHERS 
—Derenpaxts Nos. 1, 3, 4 AND 5— 
, RESPONDENTS. 

Malabar Compensation for Tenants Improvements 
Act (I of 1900), s. 4—Improvements—Conversion of one 
crop into two crop land—Burden of proof. 

The effect of s. 4 of the Malabar Compensation for 
Tenants Improvements Act is to throw upon the 
landlord, when once it is shown that one crop land has 
been converted into two crop land, the burden of prov- 
ing that this was not due to anything done or spent 
by the. tenant. 

In such a case it is unnecessary to prove that the 
improvement was definitely due to the exertions of the 
tenant. 


Second appeal against a decree of the 
Court of the Subordinate Judge, Otta- 
palam, in A. S. Nos. 18 and 2! of 1914 and 
in A. S. No. 29 of 1914, preferred against 
those of the Court of the District Munsif, 
Wallaward, in O. 8. Nos.. 488and 489 of 
1912 respectively. 

Mr. K. P. Menon, for the Appellant. 

The Advocate-General, for the Respond- 
ents, 


JUDGMENT.—In this case the plaint- 
iff sued for recovery of lands let to the 
defendants who were his tenants, Under 
the Malabar Compensation for Tenants 
Improvements Act of 1899 it is well-known 
that the landlord, is bound to compensate 
the tenant on ejectment for the improve- 
ments effected by the tenant, In this case 
the improvement that is in dispute in 
second appeal was an improvement alleged 
to consist of the conversion of one crop 
into two crop lands described in the suit 
as item (1). The case for the tenants was 
that this land having been at one time one 
crop land, had at the time of the eject- 
ment become two crop land and having 
regard to the provisions of s. 4 of the Act, 
that was enough for them, because the 
effect of that section clearly is to throw 
upon the landlord, when once it is shown 
that one crop land has been converted into 
two crop land, the burden® of proving that 
this was not due to anything done or spent 
py the tenant. In this case the story. set 
up by the landlord in the Courts below 
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was that this land had been two crop 
land throughout its history or, at any rate, 
throughout its history under the tenancy 
of the defendants or their predecessors-in- 
title. That is dealt with by both the 
ak below, by the learned Subordinate 
udge in para. 9 of his judgment and 
by the District Munsif- ine para. 15 of 
his judgment, and it ‘is clear therefrom 
that these learned Judges rejected the 
story, and the only story at that time 
put up by the plaintiff to rebut the 
presumption created by s, 4 of the Act. 
Now it is sought to be said that, because 
the word “improvements” in the section is 
paraphrased by the words “works or the 
products of such works,” therefore, we 
must demand proof that the improvement, 
the conversion of onecrop land into two 
crop land, was definitely due to the exer- 
tions of the tenant or otherwise it cannot 
be described as “work.” It appears to us 
that to accede to such an argument would 
in effect be to throw the burden of proof 
in the opposite direction, to where the 
Statutes has deliberately indicated that it 
should lie. In support of this contention, 


. reference is made to the case of Kunnath 


Madampil Kunjunni v. Mannarghat Raman- 
unni (1). I do not think it is necessary 
for me to say very much about that case, 
I observe that. so far as appears from the 
report no reference is made to the allim- 
portant section of the Statute, s. 4, and I 
will content myself at thisstage with say- 
ing that I am by no means clear that that 
case was rightly decided and that I reserve 
for myself the right to re-consider the cor- 
rectness of that decision ifon any future 
occasion, it should be directly challenged. 

The regult is that Second Appeal No. 176 
is dismissed with costs. Second Appeal 
No. 549 follows Second Appeal No. 176 and 
itis also dismissed with costs. Time for 
redemption is extended by three months. 

v. N. V. Appeals dismissed. 


Z. K. 
(1) 48 Ind. Cas 925; 35 M. L. X 219; (1918) M. W. N. 
666. 


. . 


1000. 


ALLAHABAD HIGH COURT. 
LETTERS Patent APPRAL Ne. 30 or 1925. 
July 24, 1925. 

Present:—Sir Grimwood Mears, KT., 

Chief Justice, and Mr. Justice Sulaiman. 
“MITTAR SAIN AND ANOTHER—PLAINTIFFS 
—APPELLANTS Ye 

versus 


DATA RAM-—DEFENDANT—RESPONDENT, 


Hindu Law—Adoption by widow—Conditions im- 
posed on adopted son, legality of—Agreement entered 
into by adopted son, whether binding—Stranger, whe- 
ther can enforce agreement—Family arrangement, 
what amounts to—Trust—Charge—Contract Act (IX 
of 1973, , 8. 2—Transfer of Property. Act (IV of 1882), 
s. 100. 

A Hindu widow is not entitled when making an 
adoption to her deceased husband to impose any 
conditions on the adopted son which would diminish 
the value of the ancestral estate in the hands of the 
adopted son for the benefit of the widow's relatives. [p. 
1001, col. 2.] 

Per Sulaiman, J—In such a case, however, the 
adopted son, if of age, would not be prevented from 
undertaking a liability upon himself for’ considera- 
tion. He would be bound by his agreement not 
because the widow has power to impose-such condi- 
tions on him before adopting him but because he has 
himself entered into an agreement in lieu of considera- 
tion. The binding force of the agreement would be 
derived not from the duthority of the widow to impose 
such conditions but from theact of the adopted son 
himself. [p. 1003, col. 2.] 


The agreement of the widow “to adopt a certain ` 


person is a good consideration for an agreement 
entered into by the latter to hand over a portion of 
the estate belonging to the adoptive father to certain 
nominees of the widow. The nominees themselves, 
however, not being parties to the arrangement, would 
not be entitled to bringa suit against the adopted 
son. enforce the terms of the agreement. [p. 1004, 
col. 1. 

Although under the Contract Act it is not necessary 
that the consideration for an agreement should move 
from the promisee himself, it is nevertheless necessary 
under s. 2 of the Act that the proposal should be 
made to the promisee and the latter should signify his 
assent thereto. Therefore, a stranger cannot enforce 
a contract to which he was himself no party, unless the 
agreement amounts to a amily arrangemtnt or creates 
a trust or creates a charge. [p. 1005, col. 1.] 


A family arrangement is an arrangement arrived at 
between the members of the same family in settlement 
of doubtful claims where there is uncertainty as to the 
rights of the various claimants, the dispute being com- 
posed by a settlement based upon the acknowledg- 
ment of pre-existing title in the parties concerned. 
There must be a bona fide dispute which has to be 
settled. by a private family settlement without having 
recourse to law. The mere fact that the agrfement 
is entered into by persons who are relations of each 
other does not make such an agreement a family 
settlement so as to be binding on persons who are not 
even parties thereto. [p. 1005, cols. 1 & 2] , 

A Hindu widow at the time pf making an adoption 
to her deceased husband executed a deed reçitifg the 
fact that she was about to make the adoption and 
stating that the adopted son would pay a certain sum 

fmoney to a person named by her and that if the 
money was rot paid the latter would be entitled to 
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obtain payment through Court by causing the pro- 
perty of the widow to be sold at giuction or by any 
other way ®he liked. The adoptedqson also executed 
an agreement binding himself to "gbide by all the 
conditions specified in the deed gxecuted by the 
widow : 7 

Held, (1) that there was no trust created in favour 
of the nominee of the widow inasmuch as no money 
belonging to the widow had been exprgssly entrusted 
to the adopted son for the purpose of payment to her 
nominee ; [p. 1005, col. 2.) 

(2) that there was no charge created on any portion 
of the estat® of the widow’s deceased husband 
inasmuch asthe widow had no power to create a 
charge which would enure for the benefit of the charge- 
holder beyond her lifetime and the adopted son had 
merely accepted the condition laid down in the deed 
but had not himself purported to create any charge on 
the estate; [p. 1006, cols. 1 & 2.) 

(3) that, therefore, it was not open to the nominec, 
who was himself a stranger to the arrangement, to sue 
the adopted son for the recovery of the sum mentioned 
in the deed. [p. 1006, col. 2.] í 


Letters Patent Appeal against a judg- 
ment of Mr. Justice Lindsay, (differing from 
that of Mr. Justice Mukerji), dated the 7th 
of January 1925, printed as 87 Ind. Cas. 724, 

Mr. Iqbal Ahmad, for the Appellants. 


JUDGMENT. < 

Mears, C. J.—This was a suit by two 
brothers for a declaration that the defend- 
ant was liable to pay them Rs. 15,000 within 
15 years from the 4th of December 1918 
in accordance with the terms of two docu- 
ments of the 12th of December 1918 and 
the 14th of December 1918 respectively. 
There was a difference of opinion between 
Mr. Justice Lindsay and Mr. Justice Lal 
Gopal Mukerji, with the result that this 
case has come before us for decision. 

About the year 1912 one Dalip Singh 
died childless, leaving a widow Musammat 
Manohri. He wasa Vaish Jain Agarwal, 
The case as put by the plaintiffs is that 
Musammat Manohri had been given an 
express authority to adopt, and shortly 
before or on the 27ih of October 1918—that 
is some six years after her husband's death 
she agreed to adopt the plaintiff, a man 
of full age, provided he would consent to 
pay according to her directions sums inter > 
alia amounting to Rs. 20,000 and an annuity 
of Rs. 360 ayear to acertain person. The 
defendant was a penniless man, and these 
sums of money were to be paid out of the 
estate which” would come to him on adop- 
tion; in patticular the Rs. 15,000 which is 
the subject-matesr-of this suit, was a sum 
which, the defendant had to agree to pay . 
to Musammat Manohri’s brother as a con- 
dition of being adopted. On the Ith of 
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December 1918 the'lady executed a docu- 
nent, which hak been termed a Wil], and a 
deed of adoptiozf, arid on the 14th of Decem- 
bir the defendant executed a document, 
wich in effect promised to carry out the 
caditions that she had imposed. The 
acion has been brought now, because it is 
sail that the defendant is making away with 
wht undoubtedly was the ancestral pro- 
pety of Dalip Singh and the plaint con- 
talis.a prayer also for relief against the 
proerty on the ground of an alleged charge 
conained in the document of the 14th of 
Decimher. f : f 

- Tle defendant attacks the validity of the 
tranaction on a number of grounds. His 
prinépal contention is that he is entitled to 
the bnefit of the adoption freed from any 
condiions. He says that the conditions 
were 10t such as a Hindu widow could 
legall. impose. It has been conceded.by 


the deendant that a Hindu widow when- 


makinan adoption can impese stipulations 
` which re reasonable and proper for her 
own prtection, and that agreements of this 
characte for maintenance, and at times 
Manageient of the property have been 
upheld. But it is urged that there isno 
cas3in Wich a widow has been permitted 
‘to. banefiher own relatives and friends and 
has bargaed for money or property to be 
made overo them as a condition of the 
adoption. [he plaintiff contended that as 
regards a hish Jain Agarwal, there is a 
custom by hich the widow could impose 
any.conditics. she liked. But custom was 
not pleadedior was, any evidence given 


it. 

I think thathe case must be governed 
-by the genera principles of law applicable 
‘to Hindu widos, and that this Court would 
-be setting up «dangerous precedent if it 
accepted the viy that Musammat Manohri 
had power to ke any bargain which was 
pleasing to her;idvantageous to her rela- 
tives, .and detrental to the ancestral 
estate. The abstral property left by 
-Dalip Singh is pnably in the neighbour- 
hood of two lakhs, value, The defendant 
‘contends that thdady-had unlimited and 
unfettered power:nd could have made 

such an argeemenas would have.given a 
few thousand or 4 w hundred rupees only 
to the man whomshe was dgdopting: to 
her husband, atl ‘hat* she. could have 
required in retur! fe the adoption the pay- 
‘ment over by th on of practically fhe 
whole balance of re state to.her nominees. 
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T am of opinion that a Hindu widow, be 
she a Jainor of any other caste, possesses no 
such power, and that though she was 
negotiating with a man of full age, she was 
not entitled inlaw to propose any arrange- . 

«ment which could diminish the value of the 
ancestral estate in favour of her relatives. . 

Mr. Justice Lindsay has refeyred to the 
case of Venkappa v. Fakirgowda (|), and I 
am inagreement with his view that this 
was an unlawful bargain for the widow .to 
make. I am also in complete agreement 
with him on the other matters of argument 
which arose during the hearing of the case. 
The objection as to the legality of the con- 
ditions sought to be imposed in the adop- 
tion is, in my opinion, fatal to the claim of 
the plaintiffs. I would, therefore, allow the 
appeal with costs and fees on the higher 
scale. 

Sulaiman, J.—I agree that the suit 
should be dismissed. The case put forward 
by the plaintiffs in the plaint was that 
Musammat Manohri was the full owner in 
possession of considerable estate, that on 
the 12th of December 19l4 she executed a 
deed of adoption stating that she was adopt- 
ing the defendant as her son and hequeath- 
ed to him all her property with certain 
conditions, thaton the 1dth of December 
1918, the defendant executed a deed of agree- 
ment by which he accepted and adopted 
all the conditions and provisions laid down 
in the deed of adoption, thatamong the 
conditions there was a provision- that the 

defendant would pay Rs. 15,000 to the 
plaintiffs, that although since Musammat 
Manohri’s death the-defendaunt is.in posses- 
sion of all the property and is bound by all 
the conditions he is denying his liability 
to pay the said amount. The plaintiffs 
asked for å declaration ¥1) that the defend- 
ant was liable to pay them the aforesaid 
sum and (2) that the payment of thatamount 
was a charge on the entire éstate of the 
deceased lady. In the plaint there was no. 
suggestion that at any time prior to the 
14th of December 1918 tha defendant. had 
agreed to abide by the conditions sought to 
be imposed by Musammat Manohri.« The 
defendant in his written statement denied 
that MZusammat Manohri was the absolute 
owner of the estate and inter alia pleaded 
that the Adoption having taken place some- 
time" before the 12th of December 1918, the 
agreement was not binding upon him; in 
. e = " 
(1) 8 Bom LB MB o a 
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fact he pleaded that it had been obtained 
under unlawful pressure. As the applica- 
tion of the 14th of June 1921 shows, the 
plaintiffs were fully aware of the fact 
‘that the defendant was denying that any 
condition was agreed upon prior to oẹ ate 
the time of the adoption. The parties, 
however, snderstood that the issues framed 
by the Court were comprehensive enough 
to include this dispute. The plaintiffs in 
the first instance led no oral evidence what- 
soever to show that there was any agree- 
ment by the defendant at or before his 
adoption. The defendant, on the other hand, 
went into the witness-box and deposed that 
when he was adopted it was not settled 
between Musammat Manohri and him that 
any money, etc., should be paid to the 
plaintiffs. His own brother Bano Mal also 
deposed that Musammat Manohri had not 
laid down any condition up tothe time of 
the adoption. Two more witnesses Jia Lal 
and Puna Mal were also produced by the 
defendant to prove that there had been no 
settlement at the time of the adoption. 
After the defendant’s evidence was closed 
the plaintiffs’ Vakil made a statement that 
he would produce no evidence to the effect 
thatat the time of the adoption or prior 
to it, it had been settled that the plaintiffs 
would be paid Rs. 15,000 but would only 
rely on the recital in the deed; but that by 
way of rebutting evidence hewould produce 
evidence to show that the deed of agree- 
ment was not executed under unlawful 
pressure. He accordingly led further evi- 
dence on this last mentioned point. 

The learned Subordinate Judge found 
that the deed of agreement had not been 
executed under unlawful pressure. He pre- 
ferred the recitals in the agreement to the 
defendant’s oral évidence and concluded 
that the terms must have been agreed 
upon before the adoption. He according- 
ly held that the agreement was for con- 
sideration and the defendant was liable to 
pay the amount but he considered that no 
charge was created on the property received 
by the defendant. The suit was according- 
ly decreed in part. n 

Both the parties appealed to this Court. 
The appeal first came up before Mukerji 
and Dalal, JJ., who sent down isspes to as- 
certain whether the property left by Musam- 
mat Manohri was her absolute property or 
not. The findings that have been returned 
make it quite clear that although Musam- 
Mat Manehri was a Jain widow she had 

Ld 
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only a Hindu widow's estate in the pré 
perty pecause this was thé ancestral pro- 
perty of her husband and not his sef- 
acquired property. No qbjections wee ' 
filed to this finding ånd thisposition is mw 
accepted. ` sa a 

The appeal came up for, final dispesal 
before Lindsay and Mukerji, JJ., and the 
two learned Judges differed, hence, his 
appeal under the Letters Patent. 

On the question of fact as to whether the . 
conditions had been offered and acceptd at 
or before the time of the adoption Muter]i, 
J., in view of the recitals contained a the 
defendant's agreement and the probablities 
of the case was satisfied that the conlition 
must have been arrived at befog the 
adoption. Lindsay, J., although thnking 
that the matter. was not so clear b him, 
did not feel prepared to differ as egards 
this matter. In the Will execyed” by 
Musammat Manohri there is no rference 
to any condition having been agréd to at 
the time of the adoption, In factihe pur- 
ports to impose this condition 5 if she 
were an absolute owner of the proerty en- 
titled to lay down this conditio: In the 
agreement the relative words arelmy adop- 
tion is (or more favourably to th plain tiffs, 
has been) held conditional to my accepting 
the stipulation aforesaid”. ‘here is no 
‘clear recital in the deed that 2¢ adoption 
was held conditional before 1¢.aaoption 
took place. This ambiguousrecital is the, 
solitary piece of evidence inavour of the. 
plaintiffs and is supposed toutweigh the 
oral evidence of the defeant. I must 
say that I share the reluctece of Lindsay, 
J., as the matter is not O Clear to me 
also. Iam, however, loat}to take a differ- 
ent view of the interpret#on at this stage 
and must assume that t} condition was 
agreed upon by the defelant before his 
adoption took place.  ; 

Lindsay, J., was of opi0R that the agree- 
ment to pay Rs. 15,000 the brothers of 
the adoptive mother w: contrary to Hindu 
Law and illegal and nenforceable. He 
furtHer held that thissgreement did not 
amount to a family aragement, nor under 
the agreement any fS? was created in 
favour of the plaintiff nor wasany charge 
created on the propey- He accordingly 
laintis rot being parties 
to the contract were ot atitled to enforce 
it, Gn the other ham Mikerji, J., did not 
consider that such aragrement was con- 
trary toHindu Law ar, t2refore, illegal or 


e 
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unenforceabje, but held that -the arrange- 
ment amounted to a family Settlement, 
that it created a trust in favour of the 
plaintiffs afid also.a charge on the pro- 
perty and was accordingly binding on the 
defendant. i 

It has not been contended before us that 
‘apart from any prohibitions of Hindu Law 
the objection to the validity of the agree- 
ment can be founded on the ground that it 
is opposed to public policy. It is very. 
difficult to extend the doctrine of public 
policy beyond the classes of cases already 
covered by it.- Courts are reluctant to 
invent new heads. It is, however, contended 
that stipulations made by the widow before 
adoption are in the nature of a bargaining 
which is contrary to Hindu Law. It is 
pointed out that if such an arrangement 
were to be accepted by Courts, agreements 
would be encouraged which would be detri- 
mental to her hushand’s estate. On the 
other hand if a widow cannot be allowed 
to make any arrangement she may very 
often refuse tomake an adoption and thus 
fail to carry out the desire of her husband. 
No doubt the adopted son does not claim 
through the widow but in his own right 
which comes into existence as soon as he 
is adopted. It is, therefore, quite reasonable 
to assume prima facie that a Hindu widow 
can have no power to impose conditions on 
the estate which is going to vest in the 
adopted son, It isnot disputed that a Hindu 
father can impose conditions before the 
‘adoption but the position of a Hindu widow 
with limited powers is certainly quite differ- 
ent as she does not possess a full dispos- 
ing power over the estate. 

In cases where a minor son is ‘given in 
adoption by his natural guardian and the 
latter enters into an agreement with the 
widow curtailing the estate, it is a vexed 
question of law how far that agreement 
would be binding on the minor son. The 
general opinion seems to be that an agree- 
ment so far asit can be considered to be 
reasonable would be binding on the son 
because it was entered into by his natural 
guardian for his benefit: and considered 
necessary by the guardian at the time. In 
the present case the defendant was admitted- 
ly of age when he himself entered into the 
agreement. He must. be deemed to have 
been in the best position to know his own 
interest and his benefit. He entered: into 
the agreement with open eyes apparently 
knowing full well that but for such an 
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agreement he would not be adopted and 
would not inherit this valuable estate. 
Under such circumstances the question 
whether it was or was not reasonable, does 
not arise. Unless the agreement can be 
*said to be void either for want of considera- 
tion or as being opposed to Hindu Law, it 
would be binding on him n its entirety. 
The -question whether it can be enforced 
by third parties will be considered here- 
after. l 

To my mind the question whether a 
widow can impose conditions on the boy to 
be adopted or the estate is entirely different 
from the question whether the adopted son 
can or cannot himself undertake a liability 
in lieu of consideration. I am prepared to 
concede that a Hindu widow as a general 
rule has no power to impose conditions. At 
the same time it has been held in several 
cases that an agreement with the natural 
guardian of the boy before adoption for 
allowing the widow to remain in possession 
of the entire ‘estate for her lifetime is 
binding on him. Similarly other reason- 
able agreements under “which the adopted 
son's powers were curtailed have also been 
upheld. Cases where such agreements have 
not been upheld are based not on a sup- 
posed ground that such agreements are 
illegal and opposed to Hindu Law but 
rather on the ground of want of authority 
in the widow to impose conditions on a 
minor son which are not for his benefit, I 
would, therefore, feel great difficulty in 
holding that agreements of this kind are 
prohibited by the, Hindu Law so as to make 
them absolutely ilegal and void. 

Even if, therefore, the widow has no power 
to impose conditions on her would-be 
adoptedson, I see no good ground for hold- 
ing that the adopted son, if of age, is pre- 
vented from undertaking a lability on 
himself for consideration.: The adopted 
son would be bound by his agreement not 
because the widow had power to impose 
such condition on him before adopting 
him but because he hfmself entered into 
aneagreement in lieu of consideration. The 
defendant is bound not by the authority 
of the widow but by his own agreement. 

It isnow well settled by the Full Bench 
case of Fateh Singh v. Thakur Rukmini 
Rawanji Maharaj (2) that a reversioner if 
he gives -his consent to an alienation by 
a Hindu widow would, be estopped from 

(2) 72 Ind. Cas. 8; 21 A, L, J. 235: 45 A. 3391923) 
ALL. R. (A) 387. - 
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challenging it if he himself succeeds to 
the estate on her death. The position of 
‘the adopted son is somewhat analogous 
and I fail‘to see why he also should not 
be estopped from challenging his own agree- 
sa after the property hecomes vested in 
him. . 

“The widow though directed by her hus- 
þand to adopt cannot be legally compelled 
toadopta boy. Theadoption to some extent 
is a matter of her discretion, and this is 
specially so when the boy to be adopted 
‘has not been named. In the case of Jain 
widows they can adopt even without an 
express authority of the ‘husband [wide the 
case of Manohar Lal v. Banarsi Das (8).] 
Her agreeing to adopt the defendant is 
certainly an act which was a good consider- 
ation for the agreement. Tnder s. 2, sub-cl. 
(d) of the Indian Contract Act, when at the 
desire of the promisor the promisee or any 
other person has done or abstained from 
doing or does or abstains from doing or 
promises to do or to abstain from doing 
something such act orabstinence or promise 
is called a considegation for the promise. 
It would be difficult to deny that the act of 
the widow in selecting the defendant and 
not selecting any other person to he adopted 
and adopting him did not amount to a con- 
sideration within the meaningof the section’ 
It might have been her moral or even reli- 
gious duty (which is doubtful in the case of 
a Jain widow), to adopt a boy, but it was 
certainly not her legal duty to adopt one 
and-much less to adopt the defendant. Her 
agreement to adopt him was, therefore, a 
good consideration, and it is not possible 
to hold that the deed ofagreement executed 
by the defendant was void for want of con- 
sideration. 

That agreements entered into at the time 
of adoption are neither absolutely illegal 
nor without consideration has been assumed 
in several decided cases; vide the cases of 
Visalakshi Ammal v. Sivaramien (4) and 
Kashibai Ramchandra Ghatge v. Tatya Genu 
Pawar (5). The Priwy Council case of Rama- 
sami v, Venkata Ramaiyan (6) is, in my 
opinionsa clear authority that agreemehis 
curtailing the rights of the adopted son are 
not absolutely void but in the case of a 


R 29 A. 495 at p.510; A. W. N. (1907) 121; ZA: L. J. 


a 27 M. 577; 14 M. L. J. 310. * * 

(5) 36 Ind. Cas. 546; 40 B. 668; 18 Bom. L. R. "740. - 

(8) 2 M. 91; 5 C. L. k. 347; 6 Í A. 196: 3 Shome Ù. 
R. 39; 3 Ind. Jur. 472; 4*Sar. P. C. J. 42; 3 Suth, P, C. 
3. 6037 1 Ind, Dec, (N, a) 335 (P. Q.) 
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minormerely voidable, and ca, pable of o 
fication qn his atttaining fosiorit. In 
that case the natural father ot the boy had 


entered into an agreement withthe adoptive 
mother that the boy would have no concern. 


‘with certain properties previously sold and 


disposed away by the widow and that he 
would inherit only certain properties describ- 
ed by name which were in the possession 
of the widow. There was a clear covenant 
that ‘whether or not there are more pro- 
perties neither the natural guardian nor his 
begotten son, who is the adoptedson, would 
have any sort of claim or title to the same or 
to their enjoyment.’ ‘When the boy attained 
majority he ratified this agreement but sub- 
sequently went back upon, it and sued to 
set aside all the alienations and to claim all 
the properties. On the facts their Lord- 
ships felt themselves bound to assume that 
the father consented to give his son in 
adoption on the understanding that he would 
inherit only about one-third ofthe late hus- 
band’s property being aware, or not caring to 
enquire, how the remaining two-thirds had 
been disposed of. The High Court had 
held that the agreement was void in law in 
so faras it relinquished on hehalf of the 
plaintiff his right to any part of the pro-. 4 
perty which had been his adoptive father's. 

Their Lordships ‘of the Privy Council re- 
marked “How far the natural father can by 
agreement before the adoption renounce all 
or part of his son's rights, so as to bind that 
son when he becom’ s of age, is alsoa ques- 
tion not altogether unattended with diffi. 
culty ; although the case of- Chitko 
Raghunath Raja ‘Diksh v. Janaki (7) certain- 
ly ‘decides that an agreement on the part of 
the father that his son's interest shall be 
postponed to the life-interest of the widow 
is valid and binding. In this case their 
Lordships think it enough to decide tha 

the agreement of the natural father which 
has been set out was not’ void, but was, at 
the least capable of ratification when his 
son became ofage. The main question in 
the case when his son became of age is, 
therefore, reduced to this, whether the son 
did or did not validly ratify it’. Accord- 
ingly when their Lordships found that the 
plaintiff had on attaining majority ratified 
the agreement , they held that he was bound 
by ite This, i in myopinion, isa clear pronounce- 
ment in support of the view of Mukerji, J., 

that agreements of this nature are neither 


(7) UB. H. O. R. 199, 
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prohibited by Hindu Law nor are without 
consideration. 4 

- Ifa minor A to be bound by an agreement 
entered into Dy bis natural father and sub- 
sequently ratified by him when he comes of 
age, there is no good ground for holding 
that an adult adopted son cannot be bound 
by an agreement into which he enters with 
open eyes. I would, therefore, hold that the 
agreement executed by the defendant was 
neither illegal nor without consideration. 

Although under the Indian Contract Act 
itis not necessary that the consideration 
should move from the‘promisee himself, it 
is nevertheless necessary under s. 2 that the 
proposal should be made to the promisee 
and the latter should signify his assent 
thereto. It would, therefore, follow that a 
stranger cannot enforce a contract to 
which he was himself no party. This 
point is completely covered by the case 
of Jamna Das v. Ram Autar Pande (8) 
affirming a decision of this Court where a 
person for whose payment money was left 
in thehands of a transferee was held not 
entitled to maintain a sulit against the trans- 
feree. Mukerji, J., has conceded that a stran- 
ger cannot enforcean agreement to which 
he was not a party unless the agreement 
amounted to a family arrangement or creat- 
ed a trust or created a charge. 

In support of his view that tbis transac- 
tion amounted to family arrangement he 
has relied on the case of Kashibat Ram- 
chandra: Ghatge v. Tataya Genu Powar 
(5). That case is certainly an authority for 
that view. The facts of the present case 
also are very similar to the facts of that 
case. In both cases the adopted son was 
of age at the time of the agreement. But 


with great respect I am unable to agree- 


that the correct basis of decision was the 
existence of a family settlement. Lindsay, 
Ji, has correctly pointed ont that a family 
arrangement is one arrived at by members 
of the same family in settlement of doubtful 
claims, cases in which there being uncer- 
tainty as to the rights of the various claim- 
ants, the'dispute being composed by a 
settlement based upon the acknowledgment 
of pre-existing title in the parties concerned. 
There must be a bona fide dispute which 
has to be settled by a private family settle- 
ment without having recourse to law. In 
the present case there could þe no dispute 

(8) 13 Ind. Cas. 304; 34-A. 63; 16 “OW. N. 97; 11 M. 


L. T. 6;9 A. L.J. 37; (1912) M. W. N. 32; 25 O, L. J. 
_ 68; 14 Bom. L. R. 1; 21 M. L, J, 1158; 39 L'A. 7 (P. O), 
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whatsoever. The widow. particularly as she 


was a Jain widow, had a full discretion both 
in the matter of adoption and in the choice 
of the boy. The brothers of the widow had 
no claim to the estateand no right to ‘be 
paid an amount. There was, therefore, no 
dispute which required a settlement and in 
fact none was settled. The mere fact that 
an agreement is entered into by persons who 
are relations of each other does not make 
such an agreement a family settlement so 
as to be binding on persons who are not even 
parties thereto. Section 23, sub-cl. (c) under 
which a compromise of doubtful rights be- 
tween the members of the same. family can 
be sepcifically enforced by any person 
beneficially entitled thereunder cannot, 
therefore, be applicable. 

I also agrée with Lindsay, J., that the 
compromise to pay Rs. 15,000 to the 


widow's brother did not amount to a trust. ` 


The defendant merely declared that he 
should abide by all the conditions laid 
down in the Will of Musammat Manohri. 
His agreement at best amounted to a 
promise to pay Rs. 15,000 to the brothers 
within 15 years. Them was no money 
belonging to the widow over which she 
had created a trust, nor was the possession 


of the defendant that of a trustee holding ` 


trust property for the benefit of the plaint- 


iffs. It was merely an agreement to pay- 


them the said amount and by this agree- 
ment he constituted himself a promisor 
liable to pay them that amount, In the 


case òf Jamna Das v. Ram Autar Pande. 


(8), the money which had been left in the 
hands of the transferee was money actually 


belonging to the mertgagor and had been. 


expressly left in the hands of the transferee 
for payment to a named creditor. Even 
then their Lordships did not consider that 
such a transaction created a trust in favour 
of the person to whom it was to be paid. 
In the present case there was not even any 
money in existence at the tinle of the agree- 
ment and such money certainly did not 
belong to the widow who can be said to 
T created a trust in favour of the plaint- 
iffs, 
fals within the definition of a trust ag 


given in s. 3 of the Indian Trusts Act’ 


(Act IT of 1882) which says that a trust 
isan gbligation annexed to the ownership 
of property and arising out of a confidence 


reposed in and accepted by: the owner or: 
declared and accepted by him, for the benes. 
fit ofanother, or of another and the-owner, 


Mukerji; J., has considered that it- 


7 

1006. 
But here before the adoption the widow 
was not the absolute owner of. the property 
capable of creating any trust, nor had the 
property then vested in the defendant. 
Tf Rs. 15,000 are to be treated as trust money, 
is the obligation annexed tothe ownership 
of it or the estate? If the widow had no 
power to impose an obligation on the adopt? 
ed son she could not annex an obligation 
to the ownersfip of the property which was 
to vest in Data Ram. It is, therefore, very 
difficult to hold either that the money was 
a trust money or that Data Ram was a 
trustee or that the plaintiffs were bene- 
ficiaries of the trust. 

Lindsay, J., has agreed with the Subordi- 
nate Judge that the agreement does not 
create a charge on the immoveable property 
. which vested in the defendant, The deed 
does not purport to create any such charge 
expressly. Itspecifiesno property by name. 
Tt ig called an tkrarnama (agreement) and 
is written on a stamp paper of the value of 
. eight annas. Had it been intended ‘to 
create a charge on some property it would 
under s. 2, sub-cl. (17) of the Indian 
Stamp Act have been treated as a mortgage- 
deed and a stamp®*paper of much larger 
value would have been used. It merely 
yecords the agreement of the defendant 
that he would abide by all the conditions 
specified in the deed dated the 12th of 
December 1918, as well as in the Wil] dated 
the 13th of December 1918. The last docu- 
ment has not been produced by either 
party. As the first document is merely a 
Will the last one was necessarily the more 
important one if itin any way purported 
to modify the provisions of the former. 
In the agreement there is no express men- 
tion ‘that the persons towhom the money 
is to be paid would havea right to enforce 
a charge or realise their money by sale of 
any specified property. All that it says is 
that they may have the terms enforced by 
the Court. It is true that in the Will to 
which the deed refers there is a provision 
that in the case of non-payment the payees 
will have power to realise the amount 
through a competent Court by causing the 
property of the executant (Musammat Ma- 
nohri Bibi) to be sold at auction or by 
any other way they like. I have already 
mentioned that Musammat Manohri_ was 
notthe owner of the property capaple of 
creating a charge which whould enure, for 
the benefit of the charge-holder beyond her 
jifetime. It was ghe who purported to 

fa 
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create a charge but in view of her inability 
to doso her doing so could notbe efficacious. , 
Data Ram accepted the con dftions but did 
not himself purport to create any charge 
on his estate. Furthermore, it Js the plaint- 
iffs case that the otal agreement was 
cpmpleted before the adoption was made. 
If that is so then at that time the property 
had not even vested in Data’Ram. As 
to the document executed by Musammat 
Manohri it was in the nature of a Will 
which did nôt come into effect on the date 
of the agreemeent by Data Ram but would 
be operative after Musammat_Manobri's 
death. A charge is defined in s' 100 of the 
Transfer of Property Actas being created 
on immoveable property of one person 
when that property is by act of parties or 
operation of law made security for the 
payment of money to another, and the 
transaction does not amount to a mortgage. 
It is very difficult to say that the defendant 
created a charge on his estate and made it 
security for the payment of the promised 
amount. 

In this view of the matter it is unneces- 
sary forme to express any definite opinion 
whether, when a charge is created’ on 
property in favour of a third person and 
the contract is not evena settlement on 
marriage or a compromise of doubtful 
rights between the members of the same 
family as referred to in s. 23 of the Speci- - 
fic Relief Act, the beneficiary even though 
a stranger to agreement, can enforce the 


“contract. 


I accordingly hold that the plaintiffs, 
not being a party tothe contract are not 
entitled to enforce the agreement and 
their suit is liable to be dismissed with 
costs in all Courts. 

By the Court.—The decree of the 
Court below is set aside and the plaintiffs’ 
suitis dismissed. The resultis that Letters 
Patent Appeal: No. 39 of 1925 preferred 
by the defendant would be allowed and, 
the Letters Patent Appeal No. 30 of.1925 
filed by the plaintiffs dismissed. The 
plaintiffs will have to pay the-costs of 
the defendant in all Courts including in 
this Court fees on the Higher scale. 

Z. K. Appeal No. 39 allowed; 

Appeal No 30 dismissed, 


(90 I. ©. 1925) 
SIND JUDICIAL COMMIS- 
SIONER’S COURT. A 
First Civic Mersar No. 17 of 1924. 
May 8, 1925. 
Present:—Mr. Kennedy, J. C., and 
Mr. Astor, A. J.C. 
SIDIK HAJI YACUB—Darensant— 
APPELLANT 
versus 
MAHOMED FARUQ ano oraers— 
PLAINTIFFS—R&SPOND&NTS. 
Limitation Act (IX of 1908), Sch. I, Arf 144—-Trans- 
_ fer of Property Act (IV of 1882), ss. 105, 111 (g)—Land- 
lord and tenant—Tenant-at-will—Adverse possession, 
ingredients of—Limitation, commencement of. 

It is possible for a tenant-at-will without first sur- 
rendering his tenancy and without effecting a new forci- 
ble entry on the land to set up a claim to hold by aflux 
of time so that his claim’ so todo may be ultimately 
uncontestable. To such cases the period of limitation 
ppp reals is that" provided in Art. 144 of Sch. Ij to 
the Limitation Act and the time from which the period 
of limitation begins to run is the date when the posses- 
sion of the defendant becomes adverse to the plaintiff. 
[p. 1008, col. 1.] 

Asa general rule failure to pay rent by a tenant-at- 
will is apt to be regarded as the starting point of limita- 
tion, because that in itself amounts to aforfeiture of 
the tenure andif the tenant refuses to pay the rent 
the landlord has unmistakably notice and an oppor- 
tunity if he wishes to eject the tenant and if he does 
not eject the tenant and allows him to remain in 
possession limitation begins to run against him. Mere 
failure, however, on the part of the landlord to exact 
from the tenant therent due would not enable the 
tenant to assert that he was holding adversely. In a 
case in. which the tenanft is by virtue of his agreement 
with the landlord not liable to pay any rent, the mera 
failure to pay rent cannot form the starting point of 
limitation. |p. 1008, cols. 1 & 2.] ` 

The fact that a tenant-at-will has made structural 

‘alterations on the land of his tenancy to the knowledge 
of the owner does not convert the possession of the 
tenant into adverse possession, inasmuch as such con- 
struction or alteration by even a tenant-at-will is not 
necessarily wholly incompatible with his position as a 
tenant. [p. 1003, col. 2.) : 

The entry ofthe name of a tenant as owner of the 
land of his tenancy in the Municipal records is not 
necessarily by itself such a proceeding as to amount 
to clear manifestation of the intention of the tenant 
to set up his own title to the land. Such an entry 
might well be made with the permission of the land- 
lord on grounds of convenience. [ibid.] 


_An assertion in a public circular, however, był a 
person in ‘permissive occupation of land and not pay- 
ing rent or rendering services to the landlord, to the 
effect thatthe land belongs to him amounts to an 
assertion of adverse title and converts his possession 
into adverse possession and limitation begins to run 
against the landlord from the date of such assertion. 
[p. 1098, col. 2; p. 1009, col. 1.] : 

Per Aston, A. J, C.—Section 111 (g) of the Transfer 
of Property Act has no application to a permissive 
tenancy which does not fall within ¢he purview of 
s. 105 of the Act. [p. 1010, col. L] e > 

In the case of a monthly tenant of a tenant from 
year to year something more than a mere assertion 
gf adversity would berequired to determine the feg- 
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ancy. Such an assertion merely gives the landlord the ` 


option to evict the tenant and the tenant must still 
prove some act on the part of the landlord indicating 
that the tenancy has been determined before he can 
claim that his possession was not that of a tenant but 
was adverse. [ibid.] 
In the case of a permissive tenancy oy a tenancy-at- 
‘will, however, it is an ingredient of the tenancy that it 
eis tgrminable on the will either of the landlord or the 
tenant and in such a case the possession of the tenant 
becomes adverse to the landlord when he sets upa 
title of ownership in the property. [p. 1080, cols. 1 & 2.] 


Appeal against the judgment and decree 
of Mr. Rupchand Bilaram, A. J. C., dated 
the 22nd January 1924, printed as 79 Ind. 
Cas. 59, in Suit No, 707 of 1921. 

Mr. Dipchand Chandumal, for the Appel- 
lant. 

Mr. E. V. Castillino, for the Respondents. 


JUDGMENT. 
Kennedy, J. C.—The facts as found in 
the present appeal are the following:— 
The appellant Haji Yacub was the owner 
of a certain house which was divided into 
two parts. About the year 1890 one Haji 
Jan who was a Pir came from Las Bella 
and settled in Karachi, and entered into 
occupation of the house in suit which was 
then apparently demarcated from the rest 
of the building. Haji Ye€ub remained in 
possession of the other half of the building 
where boat accessories and fishing nets 
were stored. It is not ascertained pre- 
cisely in what capacity Haji Jan was 
allowed to remain. It has been assumed 
all through that he was a lessee but per- 
haps his position is rather that of a licensee. 
This point, is however, not very material 
as the legal question would be the same 
in both the cases, It was set up that he 
had been paying sent monthly to Haji 
Yacub but that has been held not proved 
by the Trial Court and there was also an 
assertion by the present respondent that 
there had*been a saleeby Haji Yacub to 
Haji Jan Mahomed but this sale also has 
been held not proved. The position, there- 
fore, of Haji Jan Mahomed at the time of 
his death in 1900 was that of a permissive 
oceupant whether called a tenant-at-will or 
a licensee. On the death of Haji Jan 
Mahomed the present plaintiff Mahomed 
Farue continued to be in possession of the 
property. By that time he was residing 
in the adjoining house as his own. About . 
1917, disputes arose between Sidik, the 
son of Haji Yacub, and Mahomed Faruq, 
son of Haji Jan” Mahomed, who is the 
present plaintiff and Sidik took civil and. 
criminal proceedings by which he re-gained, 
> 


- 


- authorities it would appear 


1608 ; 
possession of. the property. It would 
appear that up-to 1917 the possession was 
of Mahomed Faruq who had continued to be 
in possession of the plaint property. This 
was an action brought by Mahomed Faruq 
to re-gain possession of the property inas- 
much as he had been ousted by a decgee 
in a summary suit under the Specific Relief 
Act. š 
. it would seem from the facts as found 
by the Trial Court that the question merely 
is whether by 1917, Mahomed Farug had 
succeeded in obtaining title by adverse 
possession. There is no doubt that there 
is a certain amount of conflict of authori- 
ties as to what. is necessary for a tenant 
to do in order that limitation might start 
against his landlord. 

- Tt seems generally admitted that it is 
possible for a tenant without first surrender- 


ing his tenancy and without effecting a | 


new forcible entry on the land to set up 
a claim to hold by afflux of time so that 
his claim. so to do may be ultimately un- 
contestable. It would appear that in such 
cases the correct Article of the Indian 
Limitation Act bat applies is Art. 144 
and the time from which period of limita- 
tion begins to run is the date when the 
possession of the defendant becomes ad- 
verse to the plaintiff. That is to say, if 
before the bringing of thesummary suit the 
possession of Mahomed Faruq had become 
adverse to Yacub and that possession had 
matured into afull title then inasmuch as he 
has been ousted’by a summary decree he is 
entitled to lay claim to recover possession 
as being. the person who is entitled by 
reason of his title. to" possession of pro- 
perty. The question, therefore, is whatact 
was there which gave a starting point for 
adverse possession. an 

“As a general rul, failure to pay rent is 
apt to be regarded as starting point of 
limitation because that in itself is forfeiture 
of tenure and as a general rule if a tenant 
refuses to pay rent the landlord has unmis- 
takeable notice and an opportunity if he 
wishes to eject the tenant and if he does 
not eject the tenant but allows the contu- 
macifus:tenant to remain in possession, 
the limitation begins torun. But on the 
that mere 
failure on the part of the landlord to exact 
rent due would‘ not enable the tenant to 
assert that- he was holding adversely. ` Fur- 
ther this contingency is not capable of 
arising in" the present case becausé whe- 
as . 

e 
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ther Mahomed Faruq wasa mere permis- 
sive tenant ora licensee yo rent was due 
to Haji Yacub under any agreement. 
Therefore, mere failure to’pay rent obvi- 
ously could not form the séarting point of 
limitation. Nor again does the fact of 
the making of the structural altera- 
tions on the plot by plaintiff or his father 
to the knowledge of the owner Haji Yacub 
form sucha point of departure, because 
such consgruction ‘or such alteration by a 
tenant evena tenant-at-will is not neces- 
sarily. wholly incompatible -with his posi- 
tion as.a tenant, although such action if 
permitted may give rise to certain-equities 
between the landlord and the tenant but 
they do not amount: to a notice that the. 
tenancy isatan end. ” 

Similarly the entry of Haji Jan Mahomed’ 
and his son as owners. in. the Municipal, 
records is not necessarily by itself such a 
proceeding as to amount as to clear mani- 
festation of the intention of the occupant. 
to set up his own title. -Such an entry. 
might well be made with the permission of. - 
the real owner for convenience. 

But all: these things taken into considera- 
tion with another circumstance, with which . 
I will presently deal seem to point unmis-. 
takeably to the assertion-of adverse title to 
the knowledge of the original owner. It 
appears that in 1904 a mortgage-decree 
was passed against Haji Yacub. There-was 
an order by the Court that the house should: 
be sold to satisfy the decree. A't that point 
the plaintiff filed an application Ex. 6 setting, 
up hisownership, claiming to be a. purchaser.. 
Further. at the time of the auction-sale,: 
the plaintif circulated a notice stating: 
that he was the owner of theland.and that 
the judgment-debtor in that case, namely, 
Haji Yacub had no right init. The result 
of which was that no purchasers came forth: 
to bid for the property. It. is not shown. 
in any way that Haji Jan Mahomed was a. 
party to the proceedings or that the ob- 
jection to the order of sale was made ‘for 
his benefit. The notification was certainly 
an intimation to. Haji Yaeub that the 
plaintiff was then claiming by title tothe 
land, It seemsto me that if such an open. 
and public declaration communicated to 
the landlord is not to be held to amount 
to a starting point of limitation by a person 
ine permissive occupation and not paying , 
rentror.rendering*services.claiming adverse- 
ly to bean owner it.would be impossible . 
in- these cases that limitations: should-ever.’ 
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have any effect to extinguish stale titles. 
It is to be observqd that the Transfer of 
Property Act was ‘extended to Sind og Ist 
January 1915, andit would be Jit to 
apply the provisipns of:s. 111, cl. (g) to cir- 
cumstances which took “place in 1904. In 
the present case there being no rent pay- 
able and no seryices to be rendered by the 
occupant what was duefrom the occupant 
to the landlord was the acknowledgment 
of permissive occupation sand if it vas re- 
pudiated the whole residue of the rights of 
the owner was repudiated in full and the 
owner could there and then have taken 
steps to establish his own title and to eject 
the occupant. 

It is thus proper to take 1904 as the date 
from which adverse possession was made 
to run against Haji Yacub. That being so 
he is entitled to maintain a suit to re-gain 
the property, his dispossession of which 
took place in 1917. That isto say by that 
time the title of the present plaintiff by 
adverse possession was full and matured. 
That being so the plaintiff as found by the 
lower Court is entitled to recover posses- 
sion. 

We, therefore, dismiss this appeal with 
costs. 

Aston, A. J. C.—I agree. The ten- 
ancy in the present suit which arose 
on the death of Pir Haji Jan was not 
a regular tenancy within the definition 
contained ins. 105 of the Transfer of Pro- 
perty Act. The learned Additional Judi- 
cial Commissioner has held that the plaint- 
iff being the heir of Pir Haji Jan, con- 
tinued in possession as a permissive tenant, 

Had the plaintiff been a tenant under a 
tenancy to which the provisions of s. 111 (g) 
of the Transfer of Property Act applied, I 
am of opinion on the principle a vertis 
legis non est recedendum that something 
more could have been required to terminate 
the tenancy than the non-payment of rent 
by the tenant, or the renunciation by the 
tenant of his character as such, by setting 
up an adverse title. Section 111 (g) clear- 
ly provides that in order to terminate the 
tenancy there must also be some act on 
the part of the lessor or his transferee 
showing his intention to determine the 
lease. See the case of Srinivasa Ayyar v. 
Muthusami Pillai (1), where it “was held 
that a tenant repudiating the titfe of his 
landlord becomes liable tê immediate 


(1) 24 M. 246; 10 M. L. J. 415. 
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eviction but that until the landlord indi- 
cates that he intends’ to exercise his 
option the tenancy subsists. See also 
Seshamma Shettali v. Chickoya Hegade (2), 
where it was held that a person who 
has lawfully come into possession of land 
ase tenant from year to year or for a term 
of years cannot, by setting up during the 
continuance of such relation any itle ad- 
verse to the landlord inconsistent with the 
legal relation between them and that, how- 
ever notoriously and to the knowledge of 
the other party, acquire by the operation 
of the law of limitation title as owneror 
any other title inconsistent with that 
under which he was let into possession. 
This ruling was followed in Rajah of Ven- 
kutagiri v. Mukku Narasaya (3): see also 
the case of Ittapan v. Manavikrama (4), 
where Shepherd, J., pointed out that the 
landlord is not bound to insist ona for- 
feiture when the occasion arises and un- 
less he-selects to do so the tenancy re- 
mains unaffected, The ruling of the Bom- 
bay High Court in Maidin Saibu v. Nagapa 
(5) is clearly distinguishable, for there the 
tenant (so-called) was a trespagser, who was 
setting up a pretended tenancy which the 
landlord denied throughout the case, there- 
fore, (sic) was to be regarded as one against a 
trespasser. Budesab v. Hanmanta (6) does 
not conilict with the Madras decisions above 
referred to, for there the landlord did an 


“ant showing his intention to determine the 


tenancy, viz., by filing a suit. The case of Tha- 
kore Fatesinghji v. Bamanji Dalal (T) is also 
distinguishable for there the tenant agreed 
to go into possession under rules, which 
would give him a permanent tenancy and 
ever 
claimed to he in as a permanent tenant and 
he was in adverse possession asa permanent 
tenant for more than the Statutory period. 
In Beni Prashad. Koeri v. Dudhnath Roy (8), 
their Lordships of the Privy Council held 
that the possession of a tenant for life is 
not rendered adverse within the meaning 
of Act XV of 1877 by a notice from the 
tenant that he claims to besholding ona 


(2) 25 M.e507; 12 M. L. J. 119. . 

(3) 7 Ind. Cas, 202; 37 M. 1; 8M. L. T. 258; (1910) M. 
WN, 369. 

(4) 21 M. 153 at p. 160; 8 M. L. J. 92; 7 Ind. Dee, 
(x. s.) 465. 

(5) 7 B. 96; £ Ind. Dec. (x. s.) 64. 

2 21 R. 509; 11 Ind. Dec? (x. s.) 341. 
(7) 27 B. 515; 5 Bom. L. R. 274, 

(8) 27 C. 156; 26 I. A. 216; 4 O. W. N. 274: 7 Sar. P, 
0.: J. 580; 14 Ind. Dec. (x. s.) 103 (P. G). 
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perpetual or a hereditory tenure. Madhava 
v. Narayana (9) is clearly distinguishable 
from the facts of the present case for in 
that caseas in Maidin Saiba v. Nagapa 
(5), there was no question of the defendant 
determining a tenancy by an adverse claim. 
He entered into possession under a kanom 
alleged to be valid. Hutchens, J., there hdld 
that they were either trespassers or kanam- 
dars aud fhat their possession for the 
statutory period in either capacity adverse- 
ly tothe family was as bar to their eject- 
ment. On the other hand the Bombay 
High Court in Rambhat v. Bababhat (10) 
held that the mere fact that a tenant treated 
land as khalsat and paid assessment to 
Government and no rent to plaintiff for 26 
years the plaintiff merely protesting at the 
surrender to Government could not affect 
the relations of landlord and tenant which 
admittedly existed in 1863. 

Section 111 (g), however, has no applica- 
tion to the facis of the present case for 
the tenancy was not atienancy within the 
meaning of s. 105 of the Transfer of Pro- 
perty Act, but a mere permissive tenancy. 

The contention that s. 111 (g) did not 
apply because theprovisions of that section 
had not been applied to Sind, until the 
year 1915 was not pressed by Mr. Castillino. 
No doubt the express provisions of the 
section would not be applicable but the 
section as pointed out by the Madras High 
Court in Srinivasa Ayyar v. Mithusami 
Pillai (1) contains an exposition of the 
general law which is applicable. 

Had it been established that the plaintiff 
‘was a monthly tenant or a tenant from year 
to year in 1904 when by his application 
dated 18th July 1904, and by public notice 
issued by his Pleaders he claimed the pro- 
perty as his own, I would have held that 
the tenancy was no determined? but that 
the plaintitt’s acts merely gave the landlord 
the option to evict him and that the 
plaintiff had still to prove some act on 
the part of the landlord indicating an in- 
tention to exercise his option before he 
could claim that his possession was not 
that of a tenant but adverse. 


But the plaintiff was a mere permis- 
sive tenant or tenant-at-will. Now it is 
an ingredient of a tenancy-at-will that the 
tenancy is terminable at the will of, either 
the landlord or the tenant: see Hatsbury's 

(9) 9 M 244; 10 Ind. Jur. 61 ; 3 Ind. Dee, (N. 8.) 567, 

(10) 18 B, 250; 9 Ind, Dec. (x, 8.) 675, i 
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Laws of England, Vol. XVIII, page 484, 
_ para. 899, 

In Ijapan v. Manavikr¢ma (4), if was 
conceded by. Shepherd, J., that in the case 
of a tenancy-at-will disobedience on the 
part of the tenant nfight afford evidence 


eof the determination of the tenancy. 


In Krishnaji Ramchandra, v. Antajr 


_ Pandurang (11) the Bombay High Court held 


that the tenancy of the defendants whose 
possession „was permissive became adverse 
when they set up a title of ownership in 
the property. In Gobind Lall Seal v, 
Debendranath Mullick (12), where the facts 
were somewhat similar to those in the 
present case, the Calcutta High Court held 
that Art. 144 of the Limitation Act applied 
to cases where occupation was permissive 
and that limitation would opérate from the 
time when possession first became ad- 
verse. 

I am of opinion in the circumstances 
that the suit was rightly decided by the 
learned Additional Judicial Commissioner 
and agree that the appeal should be dis- 
missed with costs. 

KG Appeal dismissed, 

(11) 18 B. 256; 9 Ind. Dee. (x. s.) 679. 

(12) 6 O. 311; 7 C. L. R. 181; 3 Ind. Dec. (x, s.) 203. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 1741 To 1745 of 1922. 
May 8, 1925. 
Present :—Mr. Justice Cuming and Mr. 
Justice Panton. 
ANDORU AKANDA AND OTHERS— 
DEFENDANTS —-APPELLANTS 


: versus 
NASIR AKANDA AND oTHERS—PLAINTIFFS 
AND OTHERS—REMAINING DEFENDANTS— 

RESPONDENTS. 4 

Bengal Alluvion and Diluvion Regulation (NI of 
1625), s. I—Bed of small and shallow river belonging io 
private individual—Regulation, applicability of. 

The first part of s, 1 of the Bengal Alluvion and Dilu- 
vion Regulation XI of 1825 has no application to land 
forming the bed ofa small and shallow river which is 
recognized as the property of a private individual. 

[Case-law discussed.] - 

Appeals against the decrees of the Offi- 
ciating Subordinate Judge, Bogra, dated 
the 30th March 4922, modifying those of 
the Munsif Additional Court at Bogra, dated 
the dlst of July 1920, 


(86 1. 0. 1925) 


Babu Gunada Chandra Sen (with him 
Babu Prosantas Bhusan Gupta), for the Ap- 
pellants. G ° 

Babu Atul Chandra Gupta (with him 
Babu Radhica * Ranjag Guha), for the Re- 
spondents. 

JUDGMENT. 

Panton, d.—The only question for deci- 
sion in these second appeals is whether the 
first part ofs. 1 of Regulation XI of 1825 
applies to land forming from the bed of 
a small and shallow river where bed is 
recognized as the property of an individual. 

The learned Munsif found that it did; in 
appeal‘the learned Subordinate Judge has 
expressed the contrary opinion. 

The form in which the question presents 
itself in the present case is that the appel- 
lants are the owners of occupancy holdings 
to which holdings the disputed land has 
accreted: the respondents are lessees of the 
zemindar to whom the bed of the river be- 
longs. It is important to notice that the 
appellants donot pretend that the land in 
dispute was at any time part of their hold- 
ings before ils recent emergence. The 
principle, then which applies to the case is 
the same as that which would apply ina 
contest between the “recognized proprietor” 
of the bed of the river on the one hand 
anda different riparian proprietor. 

For the answer to the present question 
it is not really necessary to go further than 
to the judgment of their Lordships of the 
Judicial Committee in Lopez v. Muddun 
Mohun Thakoor (1), Bearing in mind what 
was then said,itis hard tosee why a zemin- 
dar who holds the bed of a river em- 
bordered by any Subordinate tenure should 
be deprived of the full enjoyment of his 
property when the land in question emerges 
trom the river. f 

The distinction in respect to the applica- 
tion of Regulation XI of 1825 between 
small and shallow rivers, such as are dealt 
with ins. 4 and rivers not small and 
shallow where the ownership of individuals 
in the beds has not been recognized was 
pointed out in Chunder Monee Chawdhrani 
v. Sreemuttee Chowdhurani (2). In Jugdish 
Chunder Biswas v. Chowdhury Zuhoorul 
Hug (8), Markby, J., observed: “Ifitbe de- 
cided that it ‘the bed of a river’ twas the 


T . 
(1) 13 M. L A. 467; 14 W. R. P. EC. 11; 5B. L. RO581; 
o P. C. J. 336; 2 Sar. P. ©. 9. 594420 E. R. 
25. | 


(2) 4 W, R. 54. ` 
(8) 94 W, R. 317. 
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property of a private individual......... then 
there isan end of the matter, because in 
that case the Regulation Al of 1825 has 
no application at all.” The same view was 
expressed by Holmwood and Chapman, JJ., 
in Ramjan Ali v. Maharam Ali Khondkar 


But the latter decision was dissented from 


“by Fletcher, J., (Huda, J., conturring) in 


Gobinda Hota v. Kristapada Singha Babu 
(5). With all respect to the learned Judges 
we are not, however, pressed by this deci- 
sion. Theearlier cases I have mentioned 
were not referred to and it proceeded upon 
the footing that the decision in Ramjan 
Ali v, Maharam Ali Khondkar (4) was op- 
posed to the view taken by a Full Bench 
of this Court in Gourhari Kaiburto v. Bhola 
Kaiburto (6). But there is nothing in the 
report to indicate that the latter case related 
to land formed in a “small and shallow 
river”, nor does this condition appear to 
have been present in any of the earlier 
decisions the correctuess of which was 
affirmed. The judgment proceeds upon the 
assumption that Regulation XI of 1825 
applied to the land in Suit and on that 
assumption decided that an occupancy raiyat 
was entitled to share in the benefits which 
s. (1) provides, It does not purport to decide 
to what land the Regulation does or does 
not apply. 

In my opinion the decision of the learned 
Subordinate Judge is correct and these 
appeals must be dismissed with costs. 

Cuming, J.—I agree. 

Z. K. Appeals dismissed, 

(4) 26 Ind, Cas. 406. 

(5) 45 Ind. Cas. 929, ° œ 

(6; 21 O. 233; 10 Ind. Dee, (x. s.) 787. 


RANGOON HIGH COURT. 
First Oivin APAL No. 205 of 1923, 
April 23, 1925. 

Present:—Mr. Justice Rutledge and 

Mr. Justice Brown. . 
À. T. A. R. M. M. CHETTY FIRM 
— DEFENDANT— APPELLANT 
versus 

M..A. M. MAHOMED KASIM AND 

< OTHERS——-PLAINTIFFS—RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Art. 184—Morta 
gage—Transfer by morigagee—Suit by mortgagor ta 
recover Bossession of mortgaged eproperty—Limitation, 
commencement ofMorigagee put in possegsion—Albegta 
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tion of absolute transfer in favour of “mortgagee— 
Burden of proof. 

© Article 134 of Sch.I tothe Limitation Act cannot 
be pleaded in defence toasuit to recover possession 
of mortgaged property unless the person pleading it 
has had 12 years’ possession of ‘the property in suit. 
The Article refers to cases in which the subsequent 
transfer has been with possession and applies only to 
suits to recover possession of immoveable property. 
[p. 1083, col. 2.] 

Where land is mertgaged without possession and 
possession of it subsequently passes to the mortgagee 
the burden of proving that the transfer in which pos- 
session was given was an outright sale lies on the 
person alleging it. [p. 1014, col. 2.] 


First appeal against a decree of the 
District Court, Myaungmya, in Civil Re- 
gular No. 20 of 1922. 

Mr. Jeejeebhoy, for the Appellant. 

Messrs. Chart and Moore, for the Re- 
spondents. 

JUDGMENT.—The land in suit was 
originally owned by two Karen Christians, 
Maung Aung Tha and Ma Pa Dit, who were 
husband and wife. In the year 1901 by 
registered mortgage-deed they executed a 
simple mortgage on the land in favour of 
the respondent Nadir Shah for Rs. 1,450. 
The mortgagors at first remained in posses- 
sion of the mortgaged property, but in the 
year 1904, after thé death of Maung Aung 
Tha, Ma Pa Dit made over possession of the 
land to Nadir Shah. On the 2nd August 
1905, Nadir Shah executed a mortgage in 
favour ofa Firm of K. A. L. T. Annamalai 
‘Chettiar. The property mortgaged consist- 
ed of altogether 18 items of which the land 
in suit formed one. The mortgage was 
without possession. On the 6th July 1906, 
the Chetty firm instituted a suit on this 
mortgage for sale of the mortgaged pro- 

‘perties. They obtained*a decree but con- 
siderable delay ensued before the decree 
was executed. Finally the property now in 
suit was sold in execution of the mertgage 
decree on the 13th September 1915. The 
purchaser at the auction sale was one V. T, 
A. L. ie an Chettiar and the appel- 
lants A. T. R. M. Firm håve subsequ- 
ently acquired S rights of the auction- 
purchaser. The suit out of which this appeal 
has arisen was filed Yy one M. A. M. Kasim. 
The plaintiff claimed that when possession 
of the land was made over to Nadir Shah in 
1804, Nadir Shah continued to be merely a 
mortgagee of the land, and that the right 
of redemption still remained with. the 
original owners. In the year 1912 Ma Pg 
Dit executed-a registered deed of fale 
whereby she purported to seli her inteyest 

ia the land to one Kya Gaing. In the year 
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1915 a further registered sale-deed with 
regard to the land was executed. In this 
deed Ma P# Dit and her two gpns Maung 
San Dwa and Maung Tun, and the pur- 
chaser of 1912 Maung Kya Gaing, are ` 
shown as vendors, and Maung Po Chet 
sas “the vendee. Subsequently Maung Po 
Chet has sold his rights to Kasim. The 
present suit was filed by Kasim for re- 
demption of the mortgage made by Ma Pa 
Dit and her deceased husband in the year 
1901. 

The appellanta contended that the land 
was made over outright to Nadir® Shab in 
the year 1904, and that Ma Pa Dit, and her 
sons, therefore, had no rights in the land 
to transfer to Po Chet, and Kasim has no 
right to redeem. They further contend 
that the suit is barred by limitation, The 
Trial Court has found that Nadir Shah ' 
obtained possession as a mortgagee and not 
as an outright purchaser and that the suit 
is not barred by limitation. Kasim has > 
been given a decree for redemption on the 
payment of Rs. 2,755. 

The appellants attack this decree mainly 
on two grounds. They contend that the 
suit is barred by limitation, and that, if 
not so barred, the finding on fact by the ` 
Trial Court ought to have been that the 
land was made over to Nadir Shah outright 
in the year 1904. : 

The persons from, whom it is now sought 
to redeem the land are not the original 
mortgagees, and itis contended that Art. 
134 of the Limitation Act is applicable, and 
that the period of limitation begins to run 
from the date of the mortgage by Nadir 
Shah to the K. A. T. L. Firm, that is from 
the year 14905. lf this contention is correct 
then the suit is clearly barred by limita- ` 
tion. There was atone time some doubt 
as to whether Art. 134 applied to a case 
where, as in -the present case, the sibsequ- 
ent transfer was by way of mortgage and 
not by way of sale. But these doubts were 
set at rest by the amendment of the Article 
which was made in 1908. As the Article 
now reads it is worded “property 
Saale afterwards transferred by the trustee 
or mortgagee for valuable consideration,” 
and these words are, in our opinion, clearly | 
wide enough to includea transfer by way of - 
mortgage. If themortgage in‘1905 had beena, _ 
mortgage with possession, there would have 
been no difficulty’in the matter, and the suit 
which .was filed on the 3rd April 1922, would 
clearly: have been barred by limitation 


(90 L O. 1925) 


But possession was not given in 1905, and 
‘Nadir Shah’ appears to have remained in 
possession amtil 1915. The dhestion for 
decision is, therefore, whether Art 134 bars 
the bringing of aesuit in a case in which 
the transfer of possession to the defendant 
was made less than 12 years before the 
suit, but the original transfer by way of 
mortgage to his predecessor-in-interest was 
made more than d2 years before. The 
exact meaning of the Articlé has been the 
subject of discussion in a number of re- 
ported cases of the High Courts in India. 
In the cåse of Ramachandra Vithal Raja- 
dhiksh.v. Sheikh Mohidin (1), it was held 
that Art. 134 applied only to cases where 
there had been a transfer of possession, and 
that the transferee could claim the benefit 
of the Law of Limitation only when he had 
enjoyed 12 years’ possession. A number 
of cases were referred to in which the 
Article had been held applicable, and in 
all those cases the purchasers or mortgagees 
had had possession. In the case of Husaini 
Khanam v. Hussain Khan (2), a Bench of 
the Allahabad High Court stated that they 
were disposed to think that the Article 
was applicable only to cases in which a 
purchaser whether his purchase be absolute 
or merely sub mode, has obtained and 
held possession for 12 years or upwards. 
This expression of opinion was an obiter 
dictum as it was held that in the case 
in question, possession for 12 years had 
been made out. The whole question was 
discussed at length by a Full Bench of the 
High Court of Madras consisting of five 


Judges in the case of Mulla Vittil Secti’ 


Kutti v. Kunhi Pathumma (3). The 
learned Judges who decided the reference 
in that case were divided in opinion. 
Wallis, C. J., and Coutts-Trotter, J., were 
of opinion that the word transfer in Art. 134 
could not be read as transfer with posses- 
sion, that the Article applied whether at 
the,time of the transfer, possession did or 
did not pass and that, if possession passed 
subsequent to the transfer, limitation began 
to run from the date of transfer and not 
from the date of possession. The other 
three learned Judges took a contrary view. 
They were all of opinion that the Article 
does not apply to cases ‘where there has 


. 
(1) 22 B. 614; 1 Bom. I. R. 120; 12 Ind. Dêe. (x.s) 
410. ; 
(2) 29 A. 471; A. W. N. (1997) 133; 4 A. L. J. 375. 
(3) 43 Ind. Oas. 31; 40 M. 1940; 33 M. L. J. 320 ; 
(1917) M. W. N, 609; 22 M. L. T. 236 ; 6 LAW. 461. 
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been a transfer without possession being 
taken by the transferee. Abdur Rahim, J.e 
and Seshagiri Ayyar, J., were, however, of 
opinion that if possession did subsequently 
pass then the Article would apply but 
limitation would run from the date when 
the transfer was completed by delivery of 
possession. Srinivasa Ayyangar, J., was of 
opinion that in such cases tlee Article would 
have no application atall. The balance 
of judicial authority, therefore, appears to 
be in favour of the view that Art. 134 of 
the Limitation Act cannot be pleaded in 
defence unless the person pleading it has 
had 12 years’ possession of the property in 
suit, The opinions of the late Chief Justice 
and the present Chief Justice of the High 
Court of Madras are entitled to great 
weight, but we nevertheless think that the 
view of the majority of the Bench of that 
Court which is the view taken by the High 
Court of Bombay and Allahabad. was 
correct. The opinion of Wallis, CO: J., is 
founded largely on the fact that Art. 134 is 
based on s. 25 of the English Real Property 
Act of 1834. But it seems to usthat if the 
three columns of Art.0134 of the Limitation 
Act be read together, and the other provi- 
sions of the same Act whereby title can be 
acquired by 12 years’ adverse posses- 
sion are considered, the only reasonable 
interpretation of the Article, as it stands, is 
that it refers to cases in which the sub-' 
sequent transfer has been with possession. 
The Article applies only in suits to recover 
possession of immoveable property. It would 
obviously not apply to a suit for the redemp- 
tion ofa usufructuary mortagag> brought 
against the original mortgagee. A suit for 
redemption of a usufructuary mortgage from 
the original mortgagee could not, in our 
opinian, be a suit, within the meaning of 
Art. 134 of the Act. Such a suit would be 
founded on the original contract of mort- 
gage between the motgagorand mortgagee, 
and as between them it cannot have been 
the intention of the Legislature that the 
mortgagee should be able to shorten the 
period of limitation Sy the mere process of 
creating a charge of mortgage of his rights 
in favourof some third person. The Article 
can in such a case he applicable only when 
the suit in question is being brought against 
thee subsequent transferee. But it is 
obvidusly a sine quu non that before such a 
sult could be brought against the sub- 
seguent transferee, that transferee must be 


in-possession. A mere transfer of certain 
e ore . 
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mortgage rights in the land without deli- 
very of possession can give no right of suit 
whatever under this section, norin such a 


case would the original mortgagor have. 


any right of.suit against the subsequent 
transferee. And it cannot have been the jn- 
tention of the Legislature to provide a 
period of limitation for suits which do not 
lie. The résult of such an interpretation 
of the law would be to give no remedy 
whatever to a mortgagor who had mort- 
gaged his land with possession when his 
mortgagee created a non-usufructuary 
mortgage of his rights, and then more 
than 12 years later delivered possession 
of the land to the person in whose favour 
he had created the non-usufructuary 
mortgage. So long as the second mortgage 
was non-usufructuary, the original mort- 
gagor would have no right of suit whatever 
against the subsequent transferee and when 
his right of suit against him did arise 
it would already be barred by limitation. 
We find it impossible to hold that the Legis- 
lature intended this to be the case. Nor 
does it appear to us that it is an undue ex- 
tension of the wording of the Article to hold 
that in the case of a subsequent mortgage 
by the original usufructuary mortgagee, the 
Article only applies when there has been 
actual delivery of possession. The Article 


applies to a suit to “recover possession of. 


immoveable property . . . . . .mort- 
gaged, and afterwards transferred by the 
mortgagee for a valuable consideration ” It 
appears to us reasonable to hold that a 
transfer in such a case means a transfer of 
such anature that theoriginal mortgagor 
cannot enforce his rights to the land against 
the original mortgagee. A subsequent non- 
usufructuary mortgage by the original 
mortgagee toa third person woul clearly 
not have this effect. It would bea transfer 
of certain rightsof the mortgagee, but would 
not be a transfer in any way affecting the 
original rights of the owner of the land and 
would give him no right of action against 
the third person. „We are of opinion that 
the mere mortgage of his own rights in the 
land by Nadir Shah in 1905 was not a 
transfer of the property within the mean- 
ing of Art. 134 of the Limitation Act and 
that the present suit was not, therefore, 
‘barred by limitation. Pi 
There remains for decisién the questién 
whether the ‘transfer to Nadir Shah in 1904 
was anoutright transfer or merely a mort- 


gage, lt was held in thecase of Ma Dun‘v, Lu - 
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O (4), that when land is mostgaged without 
possessign and possession subsequently 
passes to the mortgagee the ‘burden of prov- 
ing that the transfer, in which possession 
was given was anoutright sale lay on the 
«person alleging it. The burden of proof in 
this case, therefore, in the firsts instance lies 
on the appellants. But in considering whe- 
ther that burden has been discharged 
all the cirgumstancés of the case must be 
borne in mind including the conduct of the 
parties. Unfortunately the original mort- 
gagee has no further interest sin the land. 
Shortly before the sale-of the land in execu- 
tion of the mortgage-decree he stated that 
his rights over the land were those of a 
mortgagee only and that he was not the 
absolute owner. Some stress has been laid 
on thisfaet by the learned District Judge. 
It is true that at the time that he made the 
statement he still had an interest in the 
property. This statement was, therefore, 
admissible in evidence as an admission 
against the present appellants. But it 
was by no means conclusive and in view 
of the circumstances in which it was 
made it is of very little value. There had at 
the time Nadir Shah made the admission 
been lengthy litigation. between him and 
the decree-holder. Nadir Shah had denied 
the decree-holder’s right to a decree, and 
had attempted to delay execution. And the 
saledid not, asa matter of fact, take place 
until many years after the decree had been 
passed in favour of the decree-holder. It. 
does not appear that Nadir Shah really 
stood to lose or gain much by a finding that 
he was not the outrightowner of the pro- 
perty in suit. He made the allegation at 
about the time that the original owner of 
the land was executing the sale-deed in 
favour of Po Chetand there is strong ground 
for suspecting that at the time he was act- 
ing in collusion with Ma Pa Dit and Po 
Chet. His statement is, therefore, of very 
little value. He has not himself given evi- 
dence inthe present case. The appellant 
has called three witness2s U Aung Myat, U 
Lon and San Maung, who give direct evi- 
dence as to the transaction of 1904 being 
a saleandnotamortgage. Their evidence . 
has been rejected as unreliable by the Trial 
Court and it ig obvious that oral evidence 
of this sort afterso many years is not by 
itself very convincing Ma Pa Ditis dead, 
and her-evidence has not, therefore, been 


x 
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procurable. Btt two of her sons Maung 
San Dwa and Maung Tun have gifen evi- 
dence in .the'case. Maung San Dwa was 
called asa witness for the original plaint- 
iff, and stated definitely that his mother 
had made over the land outright to Nadir 
Shah. Maurg Tun was called originally by 
the plaintiff but was not examined by him. 
He was subsequently examined as a witness 
for the appellant. After making two or 
three contradictory statements on the point 
he finally stated that the land had not been 
made over outright. It would obviously 
be totheinterest ofthese two witnesses to 
claim that the rights of redemption still 
remained with their mother or with them, 
and the evidence of Maung San Dwa to 
the contrary effect is, therefore, of special 
value. i 

There is no oral evidence adduced by the 
plaintiff asto the terms-of the transaction 
of 1904. The actions of Ma Pa Dit, and the 
persons who subsequently brought from her 
do, as contended on behalf of the appel- 
lants, suggest that Ma Pa Dit had, in the 
first instance, no real claim to the land, and 
that she entered into these transactions of 
sale speculatively. The suit for a mortgage 
decree was filed in 1906. But no claim of 
any kind appears to have been made by 
Ma Pa Dit until 1912. She then executed 
a sale-deed of the land in favour of Kya 
Gaing butmade no mention whatever of 
the mortgage to Nadir Shah in that deed. 
This transaction appears to have been in- 
fructuous as three years later we find her 
executing another sale-deed in conjunction 
with Kya Gaing for the same land. in 
favour of Po Chet. In this deed the mort- 
gageis mentioned. By the time the deed 
of 1912 was executed a decree had already 
been passed in favour of the Chetty firm 
against Nadir Shah. In the judgment in 
that case reference was made to the land 
now in, dispute, and it was stated thatthe 
decree affected only the equity of redemp- 
tion of that land, 
correct. If Nadir Shah had only a limited 
right in the land as against Ma Pa Dit it 
was clearly not the equity of redemption). 
This entry was apparently made in ‘the 
judgment on account of the fast that Nadir 
Shah was shown as mortgagee én the revenue 
maps. And it was not. tid] after this st&te- 
‘ment appeared in the judgment that Ma 
Pa Dit madeany claim to the land at all. 
She does not appear to have made’ any 
claim at all when the suit was filed. Her 

e 
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dealing with the land in this way at so 


late a stage of the proceedings does not in 
any way increase the probability of her 


“having any rights left in the land. Andin 


the present case the transaction of 1905 was 


* net between two Burmans. Itwasa transac- 


tion between a Karen on the one hand and 
an Indian on the other, The Indian appears 
to have been a trader and not a cultivator, 
and the presumption in favour of a mort- 
gage ifit can be drawn at all must be very 
much weaker thanin the case ofa transac-. 
tion between Burman cultivators. It is” 
true that the revenue map for the year 1907 
shows Nadir Shah-as a mortgagee only. But 
that isthe only fact which really tells in 
favour of the plaintiff, and the map of 1919- 
20 isin plaintiff's favour. In spite of the 
various sale transactions no really serious 
effort to enforce Ma Pa Dit’sright to redeem 
was made until the filing of this suit in 
1922. Maung Po Chet did file a suit- to 
redeem but he subsequently withdrew it, 
and it was not till seven years later that the 
present suit was filed and Ma Pa Dit is now 
dead. The evidence giwen by the only 
surviving representatives of Ma Pa Dit such 
as it is decidedly in favour of the appel- 
lant’s claim. The oral evidence brought as 
to the outright sale though not conclusive 
in itself is all that could be expected to 
be procurable in the circumstances. There 
is aclause in the original mortgage-deed 
of 1901 to the effect that on the failure of 
the mortgagor to pay principal and interest 
as stipulated, the mortgagee might do what 
he liked with the land. And the appellants 
or their predecessérs-tn-title have been in 
undisturbed possession for 18 years befpre 
the filing of the suit. In our opinion the cir- 
cumstances all point to the transfer to Nadir 
Shah having been dn. outright transfer. 
It has been suggested thatas Ma Pa Dit 
and her deceased husband were Christians, 
Ma Pa Dit had no right to transfer the 
land outright. The suggestion curiously 
enough. was first made on behalf of the ap- 
pellants. Thecontentionewas that no right 
to the property of the deceased U Aung 
Tha could pass without Letters of Adminis- 
tration under the provisions of s. 190 of the 
Indian Succession Act and that, therefore, 
the plaintiff has acquired no right to the 
property in suit. Butit has been enacted 
by Ast VII of 1901 that section, 190 of the 
Succegsion Act does not apply tothe cases 
of native Christians. There was no bay, 
therefore, to a transfer of title here. Ma Pa 


as “property (s. 91 of the Transfer 


2018 


Dit..would ‘not, as in the case of a Burman 


f .. Buddhist bethe sole heir of her husband. 


But that is not a matter of great import- 
ance, so far as the plaintiff is concerned. 
. The right to redeem a mortgage lies with 

. any person who has an interest ip the 
I of Pro- 
perty “Agt). The limits to the powerof Ma 
Pa Dit would be. damaging if atall rather 


` to the appellant’s than to the plaintiff's 
< case. 


For the complete transfer after the 
death of her husband the consent of all 
the heirs would be necessary. But if it be 
. believed that Ma Pa Dit made over the 
“ land outright it may safely be presum- 
-ed inthe circumstances thatshe did so as 
‘ manager of the property and with the con- 
, sent ofthe other children, her heirs. In 

; any case as one of. the original mortgagors 


` ghe had the right to redeem the mortgage, 


‘and.the result of her action in making over 
the land would be to put an end to the 
mortgage. Her action would, therefore, 
‘be effectual in defeating any claim the 
present plaintiff might have to the land, 
A suit for pogsession not based on the 


. -mortgage would clearly be barred by limita- 
tion.. 


We are of opinion that the mortgage on 
which the suit was based is no longer in 
existence, and that the plaintiff was not, 
therefore, entitled to a decree. 

. We set aside the decree of the Trial Court 
.and pass a decree dismissing the suit of 
the plaintiffs-respondents with costs in both 
Courts. ` : 
Decree set aside; 


2. K. .° ay Suit dismissed. 


. . 


. MADRAS HIGH COURT. 
i- Sgconp CIVIL APPEAL No. 601 or 1921. 
+> April 17,1924. 
Present :—Mr. Justice Phillips and 
Mr. Justice Madhavan Nair. 
PEDDI REDDI JOGI REDDI— 
DEFENDANT No. 3—APPELLANT 
. versus 4 
PANEEN CHINNABIREDDI AND 
. OTHERS—PLAINTIFF AND DEFENDANTS 
Nos. 2 to 4 AND 7-—RESPONDENTS. 
Registration Act (XVI of 1908), ss. 179 49—Partition 
karar—Registration, whether necessary-—J*art-per- 
formance, doctrine of, applicability of—Contract alet 
(IX of 1872), ss. 289, 253—Property mangged jointly 
_-Go-ownership—Rartnership—Agreement, implied, to 


. © ghare equally. 


. | , REDDI REDDI JOG] REDDI V. PANEEN CHINNABIREDDI, [90 I. O, 1925} 


A division settlement karar, between members of 
a family by which certain immoveable properties are 
exclufively given to one member for his énjoyment 
and certain other properties are awarded to other 
members creates rights in immeveable property and 
is inadmissible in evidence without registration. [p. 
1017, col. 2.] 

The doctrine of part-performance is irrelevant in 
toe the question of admissibility of documents. 

10210. 

Narayanan Chetty v. Muthiah Servi, 8 Ind. Cas. 520; 
35 M. 63; 9 M. L. T. 142; 21 M. L. J. 44; (1910) M. W. 
N. 743, relied on. 

Vizagapatam Sugar Development Company v. Muthu- 
ramareddi, 76 Ind. Cas. 886; 46 M. 919; 45 M. L. J. 
528; (1924) M. W. N. 14; (1924) A J. R. (AL) 271; 33 M. 
L. T. 53, distinguished, s 

Three Hindu brothers constituting a joint family 
lived as one family with-a Christian relation -who 
owned considerable property. The brothers managed 
the property of the Christian relation along with the 
family properties and fresh acquisitions were- made to 
the family from the income of the properties and by 
the joint labour and skill of all the members : 

Held, (1) that although the parties had combined 
their properties, labour and skill, the combination did 
not go beyond the’ mere stage of co-ownership, and 
did not amount toa partnership within the meaning 
of s. 239 of the Contract Act; [p. 1018, col. 1.] 

(2) that even if the parties constituted a partner- 
ship their relationship would be regulated by the 
provisions of s. 253 of the Contract Act only in the 
absence of a contract to the contrary; [ibid.] 

(3) that the fact that all the properties were treated 
as the common property of the whole family im- 
plied an agreement among the members that they 
were all to share the properties alike. [ibid.] 

Second appeal against a decree of the 
Court of the Temporary Subordinate Judge, 
Cuddapah, in A. S. No. 93 of 1920, (A. S. 
No. 132 of 1919, on the file of the District 
Court, Cuddapah), preferred against that 
ofthe Court of the District Munsif, Prod- 
datar, in O. S. No, 548 of 1917). 

Messrs. A. Krishnaswamt Iyer and B. 
Somayya, for the Appellant. 

Mr. S. Varadachariar, for the Respond- 
ant. 


JUDGMENT. , 

Madhavan Nair, J.—This second 
appeal arises out of a suit instituted by the 
plaintiff for a declaration that he and defend- 
ants Nos. 1 to 3 are each entitled to one-fourth 
of the plaint schedule, moveable and im- 
moveable properties including debts, for the 
recovery of the plaintiff's one-fourth share of 
these properties making him liable for one- 
fourth of the debts mentioned in ScheduleD 
and for a declaration that certain alienations 
are not binding on him. 
«>The facts of the case are not seriously 
disputed. The plaintiff, defendants Nos. J | 
and. 2 with their deceased brother Bali 
Reddi formed members of a joint Hindu 
family. Jogi Reddi, the 3rd defendant, who . 

. 


. 


a 


[90 I. ©. 1925] 


isthe appellant before us, is the son of 
theirsister Sanjamma, who married a Chris- 
tian. On the death of his father, Jogi Reddi 
and his mother lived with his uncles as 
members of one héuse-hold. It is admitted 
that when Jogi Reddi came to live in the, 
family he had considerable properties. ° 
All these properties were managed by his 
uncles along with the family “properties 
and fresh acquisitions were made to the 
family properties from the income of 
these properties and also by thejoint 
labours and skill of the plaintiff, defend- 
anis Nos. 1 and Z2, and Jogi Reddi. In 
course of time, J ogi Reddi though a Chris- 
tian married his Hindu cousin, the daughter 
- of the deceased Bali Reddi. This family 
composed of the Hindus and a Christian 
lived together in peace for a quarter of a 
century when the plaintiff demanded par- 
tition. A partition karar was, therefore, 
entered into between the various parties to 
.the suit, but the attempt to divide the move- 
ables, immoveables and the debts proving 
abortive, the plaintiff instituted the suit 
for partition which has given rise to this 
second appeal. 

Briefly stated, the 3rd defendant’s con- 
-tentions were that the properties standing 
in his name: which are admittedly large 
should be treated as his own properties 
that heshould be given a share in the family 
properties or in any event the parties to 
the suit are bound by the partition arrange- 
mententered into between them in April 
1916. On these contentions the lower Appel- 
late Court held that the partition karar 
being an unregistered document was in- 
admissible in evidence, that there is abso- 
lutely no satisfactory evidence to show that 
the family intended to keep the properties 
of Jogi Reddi separate, that all the pro- 
perties were treated as the common proper- 
ties of the whole family of which the 3rd 
defendant was a member and by a combina- 
tion of those properties, and the labour and 
skill of all the members the family even- 
tually became wealthy. The lower Appel- 
late Court, therefore, gavea decree for the 
plaintiff substantially as asked for after 
declaring some of the alienations not 
binding on the plaintiff, 

In second appeal the Yearned Vakil for 
the appellant has argued two points (1) that 
the learned Subordinate Judge is wrong in 
holding the partition karar inadmissible in 
evidence for want of registration; And (2) 
that the Subordinate Judge's finding that 
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the plaintiff is entitled to one-fourth of 
the family properties is wrong in lawe 
and is not warranted by the legal character 
of the relationship of the parties to the suit 
which only shows a “partnership”. The 
document in question is called a division 
settlement karar. Under this document 
certain properties were exclusively. given to 
Jogi Reddi for his enjoymefit and he was 
given one-fourth share of the debts, out- 
standings, and other moveables. Then a pro- 
vision was .made for the maintenance of 


_Ellamma, the wife of Pedda Bali Reddi,- 


and aland was’ given to Sanjeeva Reddi, 
The remaining properties moveables and im- 
moveables were allotted in equal shares to the 
other three members. As this document 
creates rights in immoveable property admit- 
tedly worth more than Rs. 100, it has got 
to be registered and as it has not been re- 
gistered it cannot be received in evidence 
of any transaction affecting immoveable pro- 
perty. It has been argued that there has 
been part-performance of the karar agree- 
ment but there is no evidence to support 
it. The Full Bench decision in Vizagapatam 
Sugar Development C&mpany v. Muthurama 
Reddi (1) does not at all deal with the 
admissibility in evidence of an unregistered 
document requiring registration. Itis no 
doubt true that it was held in Konduri 
Srinivasa Charyulu v. Gottumukkalu Venka- 
taraju (2) thatin asuit for specific perform- 
ance of a contract to grant a lease, an un- 
registered deed containing thealleged agree- 
ment is admissible in evidence for the pur- 
pose of proving the contract for the breach 
of which the suit, was brought; but this 
decision must be considered to be overruled 
by the Full Bench decision in Naréyanan 
Chetty v. Muthiah Servi (3), the principle of 
which exactly applies to the argument now 
under consideration. In my opinion, the 
principle of this decision in Narayanan 
Chetty v. Muthiah Servi (8), is not in any 
way shaken by the decision of the Privy 
Council in Varada Pillai v. Jeevarathnam- 
mal (4). I, therefore, hold that the Courts 
below were right in tefusing to admit this 


(1) 76 Ind. Cas. 886; 46 M. 919; 45 AM. L. J. 528; 
29 M. W. N. 14; (1924) A.I R. (M.) 271; 33 M. L. 


2) 47 aL L. J. 218. 
(35 B Ind. Cas. 520; 35 63; 9M. L. T. 142; 21 M. L. 
eJ. i (1910) M. W. N. 743. 
) 53 Tad, Cas. 901; 43 M. 244; (1949) M. W. N. 724; 
107. W. 679; 24 O. W.N. 346; 38 M. D. J. 313; 18 A. 
274; 46 L A, 285; 2 U, P. L. R. (P. C.) 64; 22 Bom, 
L. R. aa O0). 


: stood in his name. 
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document in evidence. As regards the 
second point, the argument has been put in 
this way by the learned Vakil. The family of 
the kind mentioned in this case is unknown 
to Hindu Law. At most, it can only amount 
to what may be called a partnership b®- 
tween thése various members and if so, the 
division of the property should be made ac- 
cording to the provisions of s. 253 (1) of the 
Indian Contract Act. Jf this principle is 
accepted, the 3rd defendant will get for 
his share all the properties which originally 
‘There are two objec- 
tions to the acceptance of this view, In 
the first place, it is not quite clear whether 
the relationship of the parties comes strict- 
ly within the definition of a partnership as 
given in s. 239 of the Indian Contract Act. 
It may be that the parties in this case 
might havecombined their properties, labour 
or skill,- but their combination cannot be 
said to have gone beyond the mere stage of 
the co-ownership, and, even if it has, the 
relationship of partners is regulated by 
8. 253 only in the absence of any con- 
tract to the contfary. The lower Courts 
have found that there was no intention to 
keep the various properties separate and 
that all the properties were treated as the 
common property of the whole family which 
necessarily implied an agreement between 
the members that they were all to share 
the properties alike and appellant was a 
party to the agreement. 
finding, I overrule this argument. 

In the result, the second appeal fails and 
is dismissed with costs. , 

Phillips, J.—I agree. 

ve N. V. , 

Z. K. Appeal dismissed. 





LAHORE HIGH COURT. 
Civin Rergeence No. 25 or 1924. 
| February 17, 1925. | 
' Present:—Mr. Justice Harrison and 
Mr. Justice Campbell. 
, BANJI LAL—Pustitionsk . 
TETSUS 
EMPEROR— RESPONDENT. 

Income Tax Act (XI of 1922), s. 66 (2)—Reference 
to High Court—Application presented more shan one 
month after date of order—Jyrisdiction to make 
reference, .« * 

Where an apfilication to the Commissioner of Income 
Tax to make a reference to the High Court eunder 
s. 66 (2) ofthe Income*Tax Act, is made moxe than 
a monih after {he date of th order which has given 

e 


BANJI LAL V. BMPBROR, 


Accepting this ` 


_ to refer. a question® of law to this Court. 


ġ é 


(90 L 0. 1925} 


rise to the application, the Commissioner has no juris- 
diction to nake the reference and ¢reference made by 
the Commissioner in such a case wilf not be acted upon 
by the High Court. via 

Reference made by the Chief Commis- 

sioner, Delhi, with his No. 5202, dated the 
llth September 1924, for orders of the High 
Court. | 
Lala Moti Sugar, R.S., for the Petitioner.. 
_Kunwar „Dalip Singh, Government Ad- 
vocate, for the Respondent. ; 

ORDER.—This is a reference, under 
s. 66 (2) of the Income Tax Act of 1922, 
made by the Chief “Commissioner of .Delhi 
to this Court. | 

Mr. Dalip Singh takes a preliminary ob- 
jection that the reference is not competent 
inasmuch as the application’ upon which 
it is based was presented more than a month 
after the order had been passed which 
gave risé to that application, the actual 
dates being the llth of July and the 25th 
of August 1924, respectively. In addition 
to several other points the question. of 
whether this bars the reference has also 
been referred by the Chief Commissioner, 
though he says he does not wish to press it 
unless it is in itself fatal. 

It is clear, in our-opinion, that the delay 
in presenting the application robs the Chief 
Commissioner of all jurisdiction, and, there- 
fore, the reference made by him under s. 66 
(2) was not competent. This view has been 
taken by a Division Bench of this Court: 
in Civil Miscellaneous No. 497 of 1923*, 
[Murlidhar v. Secretary of State) and 
there is ample authority of the English 
Courts to the same effect. The Indian 
Income Tax Act reproduces the Law of 
England on this point, and we find that 
the preliminary objection is fatal to the 


| determination of the reference on its merits, 


and we, therefore, answer the reference 


accordingly. 

The costs of the. respondent will be paid 
by the petitioner. i . 
Z.K. Reference rejected. 
` +The following is the Order of Abdal Raoof.and 
Harrison, JJ., dated the 12th March 1924, in Civil 
Miscellaneous No. 497 of 1923 :— 

“This isan application which purports to be. made 
under s. 66 (3) of the Income Tax Act in consequence 
ofan alleged refusal by the Income Tax Commissioner 
Whether or 
not there was sach a refusal, fhe application itself 
under *s. 66 (2) was made two months after the order 
of the “Assistant Cémmissioner, dated 12th December 
1923, under s. 31 of the Income Tax Act. It was, 
therefore, clearly barred, as is the further remedy 
under &. 66 (3) of the Income Tax Act. f 


We dismiss the application with costs,” 
e 





[90 Í. Č. 1995) 


MADRAS HIGH COURT. 

Cıvıl REVISION Permios No. 674 Op 1924. 

“January 27, 1925. 
Present:—Mr. Justice Madhavan Nair. 
ACHRATLAL KESAVALAL METHA 
& Co. — Daren pants—Patit IONERS 
VETSUS 
VIJAYAM & Co., By PROPRIETOF. 

G. VIJIARAGHAVACH ARIAR— 
PLAINTIFRS- saan a 

Contract Aet (IX of 187: 2), 8. 28- Contract pro- 
viding for suit to be brought in Ae of two Courts 
having jurisdiction, validity of. 

Where there are two Gourts both of which would 
normally have jurisdiction to try a suit relating to 
a dispute arising out ofa contract the parties are 
entitled to agree among themselves that a suit relat- 
ing to such a dispute should be brought in one of 
those Courts and not in the other. Such an agree- 
ment does not contravene the provisions of s. 38 of 
the Contract Act, inasmuch as the plaintiff is not 
thereby restricted absolutely from enforcing his rights 
under or in respect of the contract by the usual legal 
proceedings in the ordinary Tribunals, as the 1estric- 
tion is only partial. |p. 1020, col. 1.] 


Where a contract between a vendor and purchaser 
of goods provided that “in all legal disputes, arising 
out of the contract, A will be understood as the place 
where the cause of action arose” 

Held, that the clause did not offend against s. 23 
of the Contract Act as being in restraint of legal pro- 
` ceedings and was valid and must be given effect to. 


[p. 1020, col. 2.) 

Crawley v. Luchmee Ram, 1 Agra H. C. R. 129, dis- 
tinguished. 

Petition, under ss. 115 of Act V of 1908 
and 107 of the Government of ladia Act, 
praying the High Court to revise an order 
of the Presidency Court of Small Causes, 
Madras, dated the 17th January L924, in New 
Trial Application No. 111 cf 1923, in 8S. 
©. 8. No. 8979 of 1921. 

Mr. K.P. Wahadera Iyer, 
tioners. 

. Mr. A. Raghunaiha Rao, for the Respond- 
ents. 


JUDGMENT. —This revision petition 
arises ọut ofa suit instituted in the Madras 
Small Causes Court, and the only question 
raised is whether the suit can be entertained 
by the Madras Court, 

The plaintiffs are a firm of merchants at 
Madras and the defendants are residents of 
Ahmedabad. The defendants’ firm was cn- 

` gaged by the plaintiffs as their Adat agents 
for the the purpose of purchesing 80 ‘pales 
of Ahmedabad dhoties-frem, the P manntac- 
turers at Sane and sending them to 
Madras. Exhibit I is the deed of agreement 
which regulated their relationships infer se. 


The snit is for,the recovery of the amount 
> ; 


for the Peti- 


AOHRATLAL KESAVALAL METHA & CO, v. VIJAYAM & CO. 


1019 


alleged to be due to the plaintiffs in respect 
of the several dealings between the parties. 

The defendants besides denying the plaint- 
iffs’ allegations on the merits also set up 
the plea that thesuit should not be enter- 
thined by the Small Causes Court at Madras 
and thatit should be instituted at Ahmed- 
abad. They relied for this purpose on cl. 8 
of Ex. I, the deedof agreement mentioned 
above, which runs as follows:—‘In all legal 
disputes arising outofthis contract, Almed- 
abad will be understood as the place where 
the cause of action arose.” 

The learned Trial Judge interpreted the 
above clause to mean that the parties there- 
by stipulated that all suits in respect of the 
contract should be instituted at Ahmed- 
abad. He held that this agreement did not 
offend against the provision ins. 28of the 
Indian Contract Act, because no party there- 
to is restricted absolutely from enforcing . 
his rights under orin respect of the con- 
tract, by usual legal proceedings in the 
ordinary Tribunals, inasmuch as the re- 
striction is only partial. He accordingly 
decided that the agreeméht was valid and 
must be given effect to and that the suit 
should therefore, be brought inthe Ahmed- 
abad Court and i in that view dismissed the 
suit. 

On application by the plaintiffs, the Full 
Bench of the Small Causes Court consisting 
of all the three Judges considered the ques- 
tionagain; they agreed with the Trial Judge 
in his. interpretation of the above clause, 
but the majority of the Judges held that the 
agreement is void because it ousts the j juris- 
diction ofthe Madras Court. They, there- 
fore, remanded the suit to the Trial Judge 
for enquiry as to whether the cause of action 
arose either in whole ar in part within the 
local limits of the jurisdiction of the Madras 
Court and directed him to proceed with the 
suit if he finds that it did go arise, or to 
return the plaint (under s. 19 (a) of the 
Presidency Small Cause Courts Act) for 
presentation to the proper Court if he holds 
that it did not. The defendants have filed - 
this revision petition againgt the decision 
of the Full Bench. 

In the first place, I do not think it is 
right to construe cl. 8 of Ex. Iso as to mean 
that ng suit in respect of the contract shall 
bedrought i in the Madras Court at all under 
any, circumstances. Supposing, for instance, 
the defendants at the time of the institution 
of thesuit happened to ‘reside or ich deals 

eals 


businesg at Madras, that clause® ve 


1020 


with the question as to where the cause of 

- action shall be deemed to have arisen —even 
if given full effectto, could not obviously 
‘stand in the way of the suit being instituted 
at Madras. It is, therefore, not strictly 
correct to say that the agreement by itself 
has the effect of ousting the jurisdictién of 
the MadrasCourt. But, even assuming that 
it has that effect,.that is to say, that the 
agreement means that all suits in respect 
of the contracts should be broughtat Ahmed- 
abad only and not at Madras,I do not think 
that itis void, because the Ahmedabad Court 
is also a Court which would normally have, 
jurisdiction to entertain those suits. -I am, 
of course, assuming for the purpose that 
part of the cause of action in this case 
has. arisen at Madras as well, so that 
the Madras Court would but for such 
agreement bave jurisdiction to entertain 
the suit. Where there are two Courts both 
of which would normally have juris- 
diction to try the suit, I do notsee why the 
parties should not be allowed to agree among 
themselves that a suit should be brought in 
one of those Courts and not, in the other. 
Such an agreefhent does not, in my opinion, 
contravene the provision in s. 28 of the 
Indian Contract Act, because the plaintiff 
„isnot thereby restricted absolutely from en- 
forcing his rights under or in respect of the 
contract by the usual legal proceedings in 
the ordinary Tribunals as the restriction ‘is 
only partial. The case of Crawley v. Luch- 
mee Ram (1) relied on by the Full Bench is 
clearly distinguishable. In that case it was 
held that a clause ina Bill of Lading where- 
by it was agreed that, the questions arising 
on the bill should be heard by the High 
. “Court of Caleutta instead of the Court at 
Mirzapur which was the proper Tribunal to 
try the questions. was void and could not 
be pleadedin bar of a suit brought in the 
Mirzapur Court, There, the Calcutta High 
Court had no jurisdiction. to try the suit; 
the only Court: having jurisdiction being 

. the Mirzapur Court. The case was decided 
before the Indian Contract Act came into 
force, but, I think, the decision would be 
the,same even under s. 28 of the Act; for, as 
no amount of consent by the parties would 
confer jurisdiction on the Calcutta High 
Court and as the Mirzapur Court was the 
only Court having jurisdiction, the agree- 
ment has the effect of ¢bsolutely restricting 
the parties thereto from enforcing their 


|) 1 Agra H. C'R. 129, . 
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rights under the contra¢t contained in the 
Bill of Lading by the ustal legal proceed- 
ings4n ordinary Tribun4ls. In the-present 
case, as stated above, the ¢greement has not 
this effect. . S 

I would, therefore, hold that the agreement 
between the parties embodied in el. 8 of 
Ex. I is valid and must be given effect to. 
Itis not, therefore, open to the Madras Court 
of Small Causes,to entertain the present 
suit. The plaint should be returned for’ 
presentation to the proper Court and I 
direct accordingly. : 

The defendants will get their costs upto 
date. f 3 

v. N. V. Plaint returned for presentation 

Z. K. to proper Court, 


MADRAS HIGH COURT. 
Seconp Civin APPEAL No. 78 or 1924. 
March 31, 1925. < 
Present:—Mr. Justice Odgers. 
SUBRAMANIA IYER—DEFENDANT 
“ —APPELLANT 


VETSUS 4 
NARAYANASWAMI IYER—PLAINTIEF 
—RESPONDENT. 

Evidence Act (I of 1872), s. 92, proviso 3—Pro-note 
payable on demand—Oral agreement postponing en- 
forceability of pro-note—Admissibility in epidence. 

Where a promissory note, on the face of it, purports 
to be payable on demand, parol evidence is not ad- 
missible, under proviso 3 of s. 92, Evidence Act, to 
show that at the time of making it, it was agreed that 
it should not be payable till a particular event 
happens. [p. 1022, col. 1.) 

Ramyibun Serowgy v. Oghore Nath Chatterjee, 25 Q 
401; 2 ©. W. N. 158; 13 Ind. Dec. (N. s.) 266, Vishnu 
Ramchandra v. Ganesh Krishna, 63 Ind. Cas. 673, 45 
B. 1155; 23 Bom. L. R. 488, Moseley v. Hanford, 
(1830) 10 B. & ©. 729; 8 L. J. K. B.(o. s.) 261; 109 E. 
R. 621, Rawson v. Walker, (1815) 1 Stark. 361 and 
Woodbridge v. Spooner, (1819) 3 B. & Ald. 233; 106 E. 
R. 647; 1 Chitty 661; 22 R. R. 365, relied on. 

Second appeal against a decree of the 
District Court, East Tanjore at Negapatam, 
in A. S. No. 188 of 1923, preferred against 
that of the Court of the Subordinate Judge, 
Mayavaram, in O. S. No. 85 of 1922. 

Mr. L. S. Veeraraghava Iyer, for. the 
Appellant. 

"Mr... K. V, Sesha 


spondent. | 


° JUDGMENT.—This is a suit on a ' 
promissory note executed by the defendant 
in favour of the plaintiff on the 13th Febru. 
ary 1921 for Rs. 3,000 being the.price of 


Iyengar, for the Re- 
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the plaintiff's hose and some building 
materials with interest at 10 annas per cent. 
per annum. The ¿plaint alleges thag the 
defendant took pegsession of the house but 
refused to fulfil ris obligation on the note. 
The question argued before me is that the 
defendant should be allowed to give evi- 
dence of an oral condition which would 
obviate or suspend the obligation evidenc- 
ed by ‘the promissory note. It is argued 
before me that the puttifig of the defend- 
ant into possession of this house was a 
condition precedent to the arising of an 
obligation under the note. It is thus ex- 
tremely important to find out, if it -is pos- 
‘sible to do so, from the very prolix written 
statement putin by the defendant, what 
exactly his position was at the earliest 
possible moment in the case. In para, 
5 of his written statement he says “As the 
plaintiff did not find it convenient to de- 
liver possession of the said house to the 
defendant, the plaintiff told the defendant 
that he would purchase the house of one 
Rajagopala Iyer and go and reside there 


and that thereafter he would deliver pos- | 


session of his own house and the building 
materials tothe defendant and then receive 
the said sale amount of Rs. 3,000 in cash 
and that till then he would not enforce the 
said note’; and again in the same para- 
graph; “the suit pro-note wae executed and 
delivered to the plaintiff subject to the 
condition precedent, that as a condition 
precedent to payment of the said sale 
amount, etc., he should deliver possession 
etc.,”. At the end of the same paragraph: 
“The suit promissory note was executed on 
the understanding andin the belief that 
the plaintiff should not claim the amount 
under the suit note before he put the de- 
fendant in possession of the said house, 
bricks, etc.,”". Again in para. 9: “The 
plaintiff has not delivered possession as per 
contract as a condition precedent to the 
suit promissory note coming into operation”. 
Paragraph 10: “The plaintiff's suit is pre- 
mature”. Then that is explained in para. 
11: “Though the plaintiff was well 
aware of the fact of the defendant's pre- 
paredness to make such payment, yet with- 
out putting the defendant in possession of 
any such thing, the suit hag been filed, 
ete”. It seems to me that on ebest con- 
sideration one can give, to this somewhaś 
rambling written statement'that the agrée- 
ment set up was that the promissory note 
should not be enforced until possession was 
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delivered. Both the lower Courts have come 
to the conclusion that the defendant is not 
in law entitled to give evidence of any 
such oral agreement. The question is, are 
they right? Section 92, proviso 3 of the 
Indian “Evidence Act would apply if what 
ise soyght to be established is a condition 
precedent to the attaching of any obligation 
under the promissory note. Reference has 
been made to Ramjibun Serowgy Y. Aghore 
Nath Chatterjee (1), where it is distinctly 
laid down, though by a Single Judge, that 
an oral agreement purporting to provide 
that the promise to pay on demand in 
a promissory note, though absolute in 
its terms, was not to be enforceable by 
suit till the happening ofa particular event, 
i.e. that the legal obligation to perform 
the promise was to be postponed, is not 
such an agreement as falls within the pro- 
viso 3 tos. 92 of the Evidence Act and in 
Vishnu Ramchandra v. Ganesh Krishna (2), 
the learned Judges held that an oral agree- 
ment whereby plaintiff is said to have 
agreed that he would not present the note 
till certain events have happened cannot be 
brought within the terms the proviso. 
Much stress had been laidon Ahmed Saheb 
Bapu Saheb Kafre v. Ubhaiya Harsi (3) 
not reported in the authorised series. There 
the question is raised as to whether the 
promissory note was given by way of in- 
demnity for a contingent liability and there 
seems to be some doubt on the pleadings 
as to whether that was what the defendant 
had raised. But assuming it was so, the 
learned Judges came to the conclusion that 
the defendant was entitled to establish his 
plea under proviso 3.° The learned Judges 
in that case seem to have been in some 
doubt as to whether the evidence shoul@ 


‘be admitted, But I think having regard 


to the cases in Ramjibun®Serowgy v. Oghore 
Nath Chatterjee (Jand Vishnu Ramchandra 
v. Ganesh Krishna (2), there is no donbt in 
my mind that the law does not allow oral 
evidence to be given of such an agreement 
under s. 92, proviso 3 of the Evidence Act, 
The English. Law is to the same effect, as 
can be seenin Moseley v. Hanford (4), 
Rawson v. Walker (5) and Woodbridge v. 


(1) 25 0. 401; 2 ©. W. N. 188; 13 Ind. Dec. (x. s.) 
266. 


(2) 63 Ind, Cas. 673; 45 B. 1155; 23 Bom, L. R. 488. 
a Na ind’ Has. 37; 25, Bom. L. R. 867; ' (1924) A. L 


"D ‘asi 10 B. & C. 729; 8 L. J. K. B. (0.5) 261; 109 
6 asid, 1 Stark. 361. é 
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Spooner (6). In the latter case, the law is 
thus expressed; “where a promissory note, 
on the face of it, purported to be payable 
on demand, parol evidence is not admis- 
sible toshow that at the time of making it, 
it was agreed that itshould not be payable 
till after the decease of the maker”. It is 
further remarkable that in this case on th® 
grounds of appeal to the lower Appellate 
Court, the defendant having failed in the 
first Court, no suggestion of this plea under 
proviso 3 appears. The only definite ground 
that is raised is ground No. Ll as to failure 
of consideration. Itis further difficult to 
see that the ground has been specifically 
` raised in the grounds of appeal to this 
Court, though there is a general ground 
under s. 92. The sale-deed which bears 
the same date as the promissory note fur- 
ther recites that the plaintiff has delivered 
possession of the house to the defendant. 
On all these grounds I am of opinion that 
the judgment of the lower Appellate Court 
must be upheld and that the defendant is 
not entitled in law to give oral evidence 
of this condition, by which he says it was 
agreed to postpone the enforcement of the 
promissory note. She second appeal must 
be dismissed with costs. 

N: v. Appeal dismissed. 


6) Gain) 3 3B. & & Ald. 233; 106 E.R 647;1 Chitty 
661; 22 R.. 
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LAHORE HIGH COURT. 
First CIVIL APPEAL No. 1254 or 1921. 
April 15; 1925. 
Bresent :—Mr. Justice Broadway and 
Mr. Justice Jai Lal. 
CHIRAGH DIN AND 97 Sena NGING 
APPELLANTS 
Versus 
ABDULLAH AND orHEers—DEFENDANTS— 
SRESPONDENTS. 
Limitation Act (IX of 1908), ss. 6,9, Sch. I, Art. 120 


~-Custom—Alienation by widow—Declaration, suit for 


Limitation, commencement of—After- -born rever- 
sioner, rights of—Minority, effect of. 

Under the Oustomary Law of the Punjab the right 
to sue for @ declaratory decree that a certain aliena- 
tion shall not affect the rights of the reversioners is 
vested in the whole body of reversioners in existence 
at the time of alienation jointly and severally and 
begins to run simultaneously against them all and 
no subsequent disability of any ¢f the revetsioners 
stops the running of limitation. Time in such esuifs 
beigns to run ftom the date of alienation and, a 
veversioner born subsequent to the date of alienation 
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NA ek ip 
« [80 F, ©. 14025] =. 
cannot avail himself of an extension of time under 
s. 6 of the Limitation Act. [p. 1024, col. 1.) 

Bhagwania v. Sukhi, 22 A. 33; A. w. N. 11899) 159; 9 
Ind. Dee. (5. s.) 1054 (È. B.), dissented from. 

Challagundla Varamma v. Madal& Gopaladasayya, 
46 ind. Cas. 202; 41 M. 659; 35 M. L. J. 51; 24M. L. T. 
115; 8 L. W. 62; (1918) M. W.N. 461, Mohan Singh v. 
Dewa Singh, 24 P. W.R, 1907 and Umra v. Ghulam, 
22 P. R. 1907; 27 P. L.R. 1908; 89 P. W. R. 1907, . 
relied on. : 


First appeal from a decree of the Senior 
Subordinate Judge, Lyallpur, dated the 
yth March 1921. 6 

Messrs. B? D. Qureshi, Barkat Ali and 
Gulab Din, for the Appellants. 

Dr. Muhammad Alam and Lala Shamair | 

Yhand for Mr. Abdul Qadir, for:the Re- 
spondents. 

JUDGMENT.—By a sale-deed dated 
the 17th of September 1906, Musammat 
Bhag Bhari, widow of Ilahi Bakhsh, sold the 
land in suit to Abdullah andImam Din, 
the former being her son-in-law and the 
latter a collateral. Three-fourths of the land 
was sold to Abdullah and 1-4th to Imam 
Din. The plaintiffs, who are the three sons 
of Imam Din, instituted a suit on the 20th of 
February 1920 praying for a declaration that 
the sale in question should not affect their 
reversionary rights. A pedigree table is to be 
found at page 32 of the printed book which 
shows the relationship of the various persons 
concerned. It appears that after Imam Din 
the plaintiffs are the only male reversioners 
of Musammat Bhag Bhari; another person 
alleged by the plaintiffs to be competent to 
sue to have the alienation set aside is one 
Musammat Bhagan, widow of Karim Bakhsh. 
This lady, it is alleged, is a preferential 
heir to the plaintiffs, but being old and in- 
firm has not caredto sue. Musammat Bhag 
Bhari, itseems, died about seven years be- 
fore the institution of the suit. 

On behalf of the defendants various pleas 
were taken, the most important being that 
the plaintiffs had no right to sue because 
they were not bornat the date of the sale. 
The'plaintiffs claimed that they hada right 
to sue asa person competent to contest the 
alienation, e. g, Musammat Bhagan was 
alive at the date of the alienation. The de- 
fendants denied that Musammat Bhagan was 
entitled to succeed collaterally to the estate 
of Myusammat Bhag Bhari and averred that 
in any case she being a female heir was not 
competent to sue to contegt an alienation 
made by another female-holder of a life 
interest. Another plea that was taken on 
behalf of the defendants was that the suit 
was barred hy limitation. The learned Subs 


r96 r. o. 1935) . 


ordinate Judge found in favour of the de- 
fendants on all fhese points and dismissed 
the plaintiffs’ suit. The plaintiffs have pre- 
sentéd this appeal from the decreè of the 
learned Subordinate Judge. 

We willtake the question of limitation 
first. The learned Subordinate Judge held 


that the suit was governed by Art. 120 of” 


the Limitatién Act and that as the limita- 
tion commenced from the date of the aliena- 
tion, the suit instituted on the 20th of 
February 1920, more than six yedrs after the 
accrual of the cause of action, was clearly 
barred by limitation. The learned Counsel 
for the plaintiffs has attacked this finding on 
the ground that all the plaintiffs were minors 
at the date of the suit and as the limitation 
began on their birth, therefore, by virtue of 
s. 6 of the Indian Limitation Act, their suit 
was Within time. The learned Counsel on 
behalf of the defendants-respondents on the 
other hand contended that, even if it be 
held that the plaintiffs had a right to sue by 
virtue of the existence of a reversioner, the 
time must run from the date of the aliena- 
tion, and that once time has begun to run 
no subsequent disability would prevent its 
running. Hereliedon s. 9 of the Indian 
Limitation Act. He further contended that 
on the face of it the suit was barred by 
. limitation and no ground for exemption 
having been mentioned in the plaint it was 
liable to be rejected as required by O. VII, 
r. ll ofthe ©. P. ©. These contentions 
follow the reasoning of the learned Subordi- 
nate Judge. 
We will, therefore, proceed to examine the 
grounds on which the suit has been dismiss~ 
. ed by the Court below. The learned Judge 
has held that the present suit which was 
one for declaration in respect of an aliena- 
tion by a widow was governed by Art. 
120 of the Indian Limitation Act. This 
proposition was not contested by the learn- 
ed Counsel for the appellants. The import- 
ant question is from what date the time 
began to run. A suit governed by Art. 120 
must be brought within six years from the 
day when the right to sue accrues. The 
question then is when the plaintiffs’ right 
to sue accrued. It will be on this question 
that the decision of the appeal will depend, 
Section 6, Indian Limitation Act, provides 
that where a person entitled*to institute a 
suit is, at the time from whiclf the period 
of limitation is to be reekaned, a minor, 
he may institute the suit within the same 
period after the cessation of minority ag 
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would have otherwise been allowed from the 


“time prescribed for such suit in the third 


column of the First Schedule. This extension 
is subject to a maximum of three years from 
the cessation of the disability by virtue of s. 
8 of the same Act. : 

Section 9 of the Act provides that where 
ome time has begun to run no subequent 
disability or inability to sue would stop it. 

It would thus be observed that ifin the 
case beforeus, the time began torun from 
the date of the alienation then by virtue of 
s. 9 of the Indian Limitation Act, the suit 
would be barred by limitation, the time hav- 
ing begun to run before the disability or in- 
ability of the plaintiffs to sue commenced. 
On the other hand, if the time began to run 
from the births of the respective plaintiffs as 
claimed by their Counsel, then s. 6 would 
govern the case and the suit would be with- 
in limitation. 

The only authority supporting the con- 
tention of the appellants that we have been 
able to discover isa Full Bench ruling of 
the Allahabad High Court, namely, Bhag- 
wanta v. Sukhi (1), where it was held that a 
minor plaintiff instituting a suit which 
falls under Art. 120, Second Schedule, 
Indian Limitation Act, is nut excluded from 
the benefit of s. 7 merely because the right . 
of some other person through.whom he does 
not claim to sue, has for some reason become 
time-barred. It was further held that this 
right to sue means the right to sue of the 
plaintiff and the period of limitation men- 


_ tioned in s. 7 means the period of limitation 


for the suit which the plaintiff or some one 
through whom he claims is entitled to insti- 
tute. Section 7 referred to therein is of the 
Act of 1877 which is añalogous to s. 6 of the 
present Act. This case, it might be mgn- 
tioned, related to parties governed by 
Hindu Law and that might also be a point 
of distinction between this and the case 
before us. 

A contrary view.was taken by a Full 
Bench of the Madras High Court in Challa- 
gundla Varamma v. Madala Gopaladasayya 
(2), where it was held that a suit by one re- 
versioner to set aside an? alienation by a 
Hindu widow is a respresentative suit .on 
behalf of all the reversioners, and that all of 
them have but asingle cause of action which 
arises on the date ofthe alienation. There- 


(1) 22 Ae 33; A, W.,N. (1899) 159; 9 Ind. Dec. (x. s.) 
1052 (Fe B.). 
(2) 46 Ind. Cas. 202; 41 M. 659; 35 M. B. J. 57; 24 M. 
L. T. 135; 8 L. W.62; (1918) M. W.N. 461. (F. B.) 
. Ld 
. . 
. 
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fore, if the remedy of the existing reversion- 
ers ‘becomes barred by limitation, rever- 
eioners thereafter born are equally barred. 

In Civil Appeal No. 190 of 1906, Mohan 
Singh v. Dewa Singh (3}, a Division Bench 
of the Chief. Court of the Punjab held that 
the right tosue for a declaratory decree is 
vested in the whole body of reversioners in 
existence at the time of alienation jointly and 
severally and begins to run simultaneously 
against them all and no subsequent disabil- 
ity stops it. The Allahabad judgment re- 
ferred to above was not considered to be 
good law, it being held that the time began 
torun from the date of the alienation and 
that by virtue of s. 9 of the Limitation 
Act an after-born reversioner would be 
barred if the ordinary period of limitation 
reckoned from the date of the alienation had 
expired. 

In Umra v. Ghulam (4), the same view was 
expressed, it being held that time in such 
suits begins to run fromthe date of the 
alienation and that a reversioner born sub- 
sequent to the date of the alienation cannot 
avail himself of an extension of time under 
s. 7 of the Indian Limitation Act of 1877. 

This exhausts the important case-law on 
the subject that we have been able to dis- 
cover., In our opinion, the view of the Chief 
Court of the Punjab which we must follow, 
is the correct one and consequently the 
decree of the learned Subordinate Judge 
dismissing the plaintiffs’ suit as barred 
by limitation must be confirmed. We, there- 
fore, dismiss this appeal with costs. 

Z. K. Appeal dismissed. 

(3) 21 P.W. R. 1907. 


a 22 P. R. 1907; 27 P.L. R.1908; 89 P. W: R. 
1907. : 5 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 996 or 1922, 
February 17, 1925, 
Present:—Mr. Justice Venkatasubba 
Rao’ and Mr. Justice Madhavan Nair. 
° SIVA, SUBRAMANIA PILLAI 
i AND ANOTHER—APPELLANTS 
VETSUS J 
PIRAMU AMMAL—PETITIONER— 
RESPONDENT. 


re . 
Hindu Law—Widow—Surrender—SBona fides, find- e 
Ld 


ang as to.: ° 
A surrender by a Hindu widow of her estate toe 


-he nearest reversioner of her husband is not rendertd - 
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invalid by the mere fact that some provisior is made for 
the’ benefit of the surrenderer. [p. 1025,'col. 1.] 
Angamuthu Chetti v. Varatharajulu Chetti, 53 Ind. 
Cas. 386; 42 Mp 854; 37 M.L. J. 384; 26M. L. T. 301; 
(1919) M. W. N. 716; 11 L. W. 11 (I? ,B.), Bhagwat 
Koer v. Dhanukdari Prashad Singh, 53 Ipd. Cas. 347; 
47 C. 466; 46 I A. 259; 37 M. bu. J..513; 17 A. L.J. 
1036; (1919) M. W. N. 860; 1 P. L. T. 1; 2 U. P. L. R. 
oP. ©.) 27; 22 Bom. L. R. 477; 24 ©. W. N. 274; 12 L. 
W., 105 (P. C.) and Sureshwar Misser v. Maheshrani 
Misrain, 57 Ind. Cas. 325; 48 C. 100; (1920) M. W.N 
472; 39 M. L. J. 161; 28 M. L. T. 154; 2 U. P. L. R. 
(P. C.) 128; 12 L. W. 461; 18 A. L. J. 1069; 47 I. A. 
233; 25,0. W. N. 494; 41 C. D.J. 433 (P. O.), relied 
on 


A surrender by a Hindu widow to be valid must. 
be bona fide and not merely a device to divide the 
estate with the reversioner. A finding that the trans- 
action was nota device to divide the estate with the . 
reversioner, does not necessarily involve the conclu- 
sion that the surrender was bona fide, since want 
of good faith may be evidenced by other circum- | 
stances. [p. 1025, col. 2.1 >; 

Rangasami Gounden v. Nachiappa Gounden, 50 Ind. 
Cas. 498; 46 I. A. 72; 36 M. L. J. 493; 17 A. L. J. 536; 
29 C.L. J. 539; 21 Bom. L. R. 640; 23 O. W. N. 777; 
(1919) M. W. N. 262; 42 M. 523; 26 M. L. T. 5; 10 L. W. 
105; 1U. P. L. R. (P. C.) 66 (P. 0), explained. 

Appeal against an order of the District 
Court, Tinnevelly, in I. A. No, 441 of 1919, 
in Compensation Reference No. 15 of 1915. 

Mr. T. L. Venkatrama Iyer, for the Ap- 
pellants., f 

Mr. P. V. Krishnaswami Iyer,. for the 
Respondent. 


JUDGMENT.—The Bench whichheard’ ` 
C.M. No. 3220f1919, decided that the surren- 
der by Subbammial in favour of the appellant, 
ifbona fide, would have the effect of divesting 
the respondent of her right to the property. 
Having taken this view of the law (we 
are not at present concerned -with deciding 
whether this view is correct or not), the 
learned Judges remanded the case: for the 
further question being determined whether 
the surrender was bona fide or not. The 
District Judge who has heard the case has 
recorded a finding that the surrender was 
not bona fide. This finding is attacked’ 
before usin this appeal. - 

The effect of the learned Judge's judg- 
ment is this. Subbammal executed a sur- 
render in favour of theappellant who was - 
her son. As part of the arrangement, the ` 
appellant undertook to pay and did pay 
his sister, thatis Subbammal’s daughter 
Arumugathammal asum of Rs. 4,000. The ` 
District Judge mainly from this fact con- 
cludes that the stirrender was not made 
in gogd faith. “To use his own words, 
“Legally this amouats to a partition of - 
the estate between the ‘surrenderer and- 
surrendéree,” : ; 


(90 E O. 4925). 


- The frst. question we have to determine. 


in this appeal is:—Does the surrender 
become inoperative by reason ofthe fact 
that a provisign in favour of Subammal's 
daughter wag made. If nothing further ap- 
peared than “that a esum of Rs. 4,000 was 
paid to Arumugathammal, we would not, 
be disposed to hold that the surrender is 
not valid. it is now authoritatively settled 
that the mere fact that some provision is 
made for the benefit, of the surrenderer 
does not render the surrender fnvalid: see 
Angamuthu Chetti v. Varatharajulu Chetti 
- (1), Bhagwat Koer v. Dhanukdari Prashad 
Singh (2) ahd Sureshwar Misser v. Mahesh- 
` rani Misrain (3). In this connection it is 
necessary to observe that the case put for- 
ward by the appellant was not that in 
fact Rs. 4,000 was paid to his sister as a 
part of the arrangement and that that 
payment would not render the settlement 
bad, but on the contrary he wished to 
maintain that a debt having been due to 
the lady, it was discharged by payment 
of Rs, 4,000 at the time of the surrender. 
This contention is palpably false and we 
do not think it is necessary to add to the 
reasons that have been given by the Dis- 
trict Judge in support of his finding. The 
evidence of Draviyam Pillai as. has been 
observed by the learned Judge is utterly 
unreliable ‘and we cannot act upon it, 
The very fact that this false contention 
was put forward indicates to some extent 
that the appellant did not regard the 
surrendér as a bona: fide surrender for his 
desire to conceal the true facts must in 
part be due to his conviction that the 
transaction was not above board. What 
then are the circumstances which induce 
us to take the view that the surrender is 
not bona fide? Before dealing with this 
question, we shall just refer toa passage 
in the judgment of the Judicial Committee 
in Bhagwat Koer v. Dhanukdari Prashad 
Singh (2) already referred to. This is how 
their Lordships state the law:-- 
. “This voluntary self-effacement is some- 


times referred to as asurrender, sometimes 

(1) 53 Ind. Qas. 386; M. 854; 37 M. L. J. 384; 26 
M. L. T.-301; (1919) M. W. N. 716; 11 L. W. Il 
(F: B). 


(2) 53 Ind. Cas. 347; 47 C. 466; 461. A. 259; 37M 
L. J, 513; 17 A. L. J. 1036; (1919) M. W. N. 860; 1 P 
L. T. 1; 2 U, P. L. R. (P. C) 97: ae Lt R; 477; 24. 


O. W. N. 274; 12 L. We 105 (P. 
3) 57 In Ind. Cas. 325; 48 C. 100; 1) M. W. N. oe 
39 . 161; 28 M L. T. 25493 U KA P.O, 


128; 12 TA W. 461; 18 A. L. J. 1069; 47 I A. 233; 29 
. W. N. 194; 41 O. L. J. 433 @, 0). 
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as a relinquishment or abandonment of her 
rights; and it may be effected by any pro- 
cess having that effect, provided that there 
is a bona fide and total renunciation of the 
widow's right to hold the property.” The 
ultimate question, therefore, to be decided 
in each case, is, was the surrender bona fide 
@r was it not ? 9 But great stress was laid 
by the appellant’s learned Vakil upon 
another passage in another juégment of the 
Judicial Committee in Rangasami Goundan 
v. Nachiappa Gounden (4). That passage 
runs thus:~ 

“But the surrender must be a bona fide 
surrender, not a device to divide the estate 
with the reversioner.” 

It is contended that if the Court is satis- 
fied that the transaction is not a device 
to divide the estate with the reversioner, 
it necessarily follows that the surrender is 
a bona fide surrender. We cannot agree 
with this contention. If the transaction is 
a device to divide the estate the surrender 
is,clearly not bona fide ; but the converse 
is not necessarily true, ‘for want of good 
faith may be evidenced by other circum- 
stances. Having made these observations, 
let us now examine th® facts of the case 
in order to ascertain whether the surrender 
was bona fide or was not. At the date of 
this transaction Subbammal was about 
75 years old, whereas the age of the appel- 
lant was only about 55. Subbammal, her 
son and her daughter were then living 
together as members of one family. Sub- 
sequent to the surrender, it does not appear 
that the appellant exercised any act of 
exclusive. ownership from which ° unequi- 
vocal enjoyment or possession can be in- 
ferred. Subbammal was very old and in 
the ordinary course on her death the eap- 
pellant would take the property. This 
event has since actually happened. What 
necessity was there for this surrender to 
come into existence? Subbammal was 
more anxious that her daughter should be 
provided for than that her son should take 
immediate possession of the estate and it 
was fairly certain that on her death the 
appellant would not catry out her wishes. 
It was not her intention that she should 
forthwith divest herself of the estate or 
that the surrenderee should enter into pos- 


(4) 50 d. Cas, 498; AGT. A. 72; 36 M. L. J. 493; 17 
A. L. J. 536; 29 C. L. J..539; 21 Bom. L. R. 640: 23 0, 
AN, TT cr) ML. W. N. 262; 42 M. 523; 26 

; L. W. 105; 1 U. Pel, R. Œ. Q, 
ee O 


. 1026 
session. Théré is still another circum- 
stance. The compensation money was paid 
by the Governmentinto Court, and on the 
lst of May 1919, the respondent claimed 
that money. To defeat her right to that 
amount and to get immediate possession 
of the corpus, these objects could be achiev- 
ed by asurrender. A deed was according- 
ly executed en the 23rd of May 1919; and 
it was followed by an application by the 
appellant, dated 15th July 1919, for the 
payment ofthis money. We are prepared 
to draw from these circumstances the in- 
ference that the surrender was not bona 
fide. On the whole,. we think the District 
Judge has come to a correct conclusion 
and we affirm his judgment and dismiss 
the appeal with costs. i 
vV. N. V. 


Z. K. Appeal dismissed. 





LAHORE HIGH COURT. 
First Civin APPEAL No. 2204 or 1922. 
; April 30, 1925. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice LeRossignol. 
. SECRETARY or STATE ror INDIA In 
COUNCIL—DEFENDANT—ÅPPELLANT 
Versus 
GOKAL CHAND AND OTHBRS— 


PLAINTIFFS —RESPUNDENTS, 

Fatal Accidents Act (XIII of 1855), ss. 1, 2—Death 
caused by collision on Ratlway—Damages, suit for— 
Remote damages, whether can, be recovered—Money 
carried by deceased, loss of*-Railway, liability of. 

The Fatal Accidents Act is primarily intended to 
give the legal representatives of a person whose 
death has been caused by the wrongful act, neglect or 
default of another person, 4 right to recovey compensa- 
tion from the latter for the pecuniary loss resulting from 
the death to the deceased’s children or other relatives 
enumerated in the first section of the Act. The second 
section of the Stajute also allows the legal representa- 
tives to include in their action a claim for “any 
pecuniary loss to the estate of the deceased occasioned 
by such wrongful act, neglect or default.” The Act 
. contemplates two sortg of damages : pecuniary loss to 
the estate of the deceased resulting from the‘accident 
and pecuniary los’ sustained by the members of his 
-family through his death. [p. 1027, col. 1.] 

The cardinal principle in cases of this character is 
whether the damage claimed is the natural and reason- 
able result of the defendant’s act. A damage will 
assume this character if itcan beshown to be sucha 
consequence as, in the ordinasy course bf things, 
would flow from the act. The damage will beerethote 
‘when, although arising out of the cause of actin, it 
does not so immediately and necessarily flowefrom it 
that the offending party may be made responsible 

e 


s s 
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for it;for instance, when it results from the wrongful 
act of a third party such as could not be naturally 
contemplated as likely to spring from the defendant's 
conduct. [p? 1027, cols. 1 & 2; p. 1028, col. 1.) : 

Every cause leads to an infinite sequence of effects 
but the author of the initial cause eannot be made 
responsible for all the effects fn the series. Hc is liable 
oply for those. which immediately flow out of his 
wrongful act. [p.1027, col. 2.] 

Ifany personal injury is caused to aepassenger by: 
the negligence of a Railway Oompany,notonly the 
immediate pain and expense caused by the accident, 
but also any consequent ẹ incapacity to attend to 
business would%e a natural sequence of the wrongful 
act. If any loss is caused to his business by reason 
of the injured man’s incapacity to attend to it, it 
is a loss to the estate and can be recovered by the 
injured person if he is alive and by his representatives 
ifhe dies. [ibid] i 

Where a person is killed as the result ofa Railway 
collision which is due to the negligence of Railway 
servants, his legal representatives are entitled to 
recover damages caused to them or to the estate of 
the deceased by the death of the deceased, but they 
are not entitled to claim from the Railway Company 
a sum of money which the deceased was carrying on . 
his person at the time of the collision and which was 
not found on his person after the collision, unless it can 
be proved that the loss of the money was due directly 
to the collision. [p. 1028, col. 1.] 

First appeal from a decree of the Senior 


Subordinate Judge, Delhi, dated the 31st 


‘May 1922. 


Kunwar Dalip Singh, Government Advo- 
cate, and Mr. Ram Lal, for the Appellant, 

Messrs. Dev Raj Sawhney and M., L. Puri, 
for the Respondents. 

JUDGMENT. 

Shadi Lal, C. d.—The facts of 
this case relevant to the question of-law 
debated before us are simple and do not 
admit of any dispute. On the night þe- 
tween the 28th and 29th June 1919, one 
Bansi Lal, who was travelling in a train 
belonging to the North-Western Railway, 
sustained serious injuries in consequence 
of that train colliding with another train 
of thesame Railway Administration; and 
the wounded man succumbed to his in- 
juries shortly afterwards. His legal repre- 
sentatives have bronght the present action 
for the recovery of damages for the pecu- 
niary loss, which resulted from his death, 
to the members of his family, and have 
also included in the action a claim for 
Rs. 1,300 onthe ground that the deceased 
was carrying with him currency-notes of 
that amount, and that the notes were lost 
by reason of the negligence of the Railway 
Administratign. . 

THe Trial Judge has passed a decree in 
favour of the plaintiffs, and the dispute in 
this. appeal preferred by the Railway Ada 
ministration is confined to the question ag 
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to whether the plaintifis are entitled to re- 
cover Rs. 1,300,“ the value of the currency 
notes lost by the deceased. . 

Now, the Subordinate Judge finds, and 
his finding has not begn impeached by the 
learned Government Advocate, that the 
deceased Bansi Lal had with him Rs, 1,300 
in currency-notes on the nightin question, 
and that the notes were not mentioned in 
the list of she property found at the place 
of the accident. The evidenee on the 
record gives no indication as to how the 
loss took place or whether any person stole 
the notes, > 

Now, the Fatal Accidents Act XIII of 
1855, is primarily intended to give the legal 
representatives of a person, whose death 
has been caused by the wrongful act, 
_neglect or default of another person, a right 
to recover compensation from the latter for 
the pecuniary loss resulting from the death 
to the deceased's children or other relatives 
enumerated in the first section of the Act. 
The second section of the Statute also 
allows the legal representatives to include 
in their action brought for the purpose 
- mentioned above a claim for “any pecu- 
niary loss to the estate of the deceased 
occasioned by such wrongful act, neglect 
“or default.” The law contemplates two 
sorts of damages: the one is the pecuniary 
loss to the estate of the deceased resulting 
from the accident; the other is the pecu- 
niary loss sustained by the members of his 
family through his death. The action for 
the latter is brought by the legal repre- 
sentatives, not for the estate, but as trustees 
for the relatives beneficially entitled ; 
while the damages for the loss caused to 
the estate are claimed on behalf of the 
estate arid when recovered form part of the 
assets of the estate. The loss to the estate 
had accrued during the lifetime of the 
ieee and could have been rocovered by 

m. 
Now, the disappearance of the currency 
notes inthe present case undoubtedly caused 
pecuniary loss to the estate of Bansi Lal; 
but the loss was not occasioned by any act, 
neglect or default of the defendant. The 
cardinal principle in cases of this character 
is whether the damage claimed is the 
natural and reasonable result. of the de- 
fendant's act, and*according to the rule 
repeatedly adopted by the iaglish Courts 
a damage will assume.the character if it 
can be shown to be such aconsequente as, 
ju the ordinary course of things, would 
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be remote when, although arising out of 
the cause of action, it does not so immediate- 
ly and necessarily flow from it, that the 
offending party can be made responsible for 
it. 

Now, the loss of the notes is nota neces- 
sary consequence, not even a probable con- 
sequence, of a person being injured in a 
Railway collision. There can be no doubt 
that, if any personal injury is caused to a 
passenger by the negligence ofa Railway 
Company, not only the immediate pain and 
expense calised by the accident, but also 


any consequent incapacity to attend 
to business, would be a natural con- 
sequence of the wrongful act. If any loss 


is caused to his business by reason of the 
injured person's incapacity to attend to it, 
itis obviously a loss to the estate and can 
be recovered, by the injured person if he 
is alive, and by his representatives if he 
dies. I do not think that Bansi Lal, had 
he been alive, could have succeeded in an 
action against the Railway for the loss of 
the currency-notes. The loss of the notes 
was only a remote, and net an immediate, 
result of the accident; and damages can be 
awarded only for the immediate result of 
the defendant’s wrongful act. Every cause 
leads to an infinite sequence of effects, 
but the author of the initial cause cannot 
be made responsible for all the effects in 
the series. He is liable only for those which, 
immediately flow out of his wrongful act. 


I will make my meaning clear by citing; 
as an illustration, the facts of the English. 
case, Sharp v. Powell.(1), In that case, the 
defendant, in breach of a Police Act, wash- 
ed a van in a public street and allowed th 
waste water to run down the gutter toa 
grating about 25 yards off from which, in 
the ordinary state of things, it would have 
drained into the sewer. In consequence of 
a hard frost the grating was obstructed 
by ice, and the water in consequence flowed 
over the pavement and froze. There was 
no evidence that the defendant knew of 
the grating. being obstructed. , The plaint- 
iff's herse slipped on the ice and broke its 
leg. It was sought to recover from the 
defendant the value of the horse, but it was 
held thatthe damage was too remote, not 
being ong which he could fairly be expected 
to anticipate as likely to ensue from his act, 


1) (879) 7 C. P. 253; 41 L, J, C, P, 95; 26 L, T, 436; 
20° W, R. 584, T : 
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It must be remembered that the evidence 
‘In this case does not show who took away 
the notes, If some person stole them, while 
the injured person was lying unconscious 
or dead, surely the Railway cannot be held 
liable for the act of the thief. And it has 
been repeatedly held that the damage is, 
too remote if it results from the wrongful 
act of .a third party such as could not 
naturally bt contemplated as likely to spring 
from the defendant’s conduct. 

The learned Counsel for the respondents 
invites our attention to the word “occasion- 
ed” used by the Legislature in respect 
ofthe loss caused to the estate, and con- 
tends that this expresssion is different 
trom, and wider in scope than, the term 
“caused” which is used in the first section 


‘of the Statute in connection with the death 


of the injured person. Now, I have two 
observations to make with respect to this 
argument. In the first place, I do not think 
that the Legislature intended to draw any 
distinction between the two words and to 
alter the rule against the award of remote 
damages by the mere use of the term “occa- 
sioned”. In the second place, the Statute hy 
enacting the ruleSllowing the legal represen- 
tatives to include in their suit a claim for the 
loss to the estate doesnot create any fresh 
liability but merely recognises whatalready 
existed under the Common Law and pre- 
scribes only the procedure for enforcing it. 
I accordingly hold that the loss of the, 
currency-notes was only a remote conse- 
quence of the defendant's negligence, 
and that the plaintiffs are not entitled to 
recover from the defendant compensation 
for thatloss. In this view of thedefendant's 
liability I consider it unnecessary to pro- 
younce any opinion onthe question that 
8.74 of the Indian Railways Act exempts 
the Railway Admigistration from responsi- 
bility forthe loss of the notes because no 
Railway servant had booked themand given 
a receipt therefor. The result is that I 
accept the appeal and reduce the amount 
awarded to the plaintiffs by Rs. 1,300. I 
would, however, leave the parties to bear 
their own costs fn both the Courts in so far 
as this claim*is concerned. . 
Le-Rossignol, J.—I concur with the 
learned Chief Justice. The question whe- 
ther a result is sufficiently proximate to 
the alleged cause is very often yery diffi- 
cult to resolve, but on the facts establashed 
in this case I hesitate to hold that the loss 
of the notes Was a. natural consequence of 
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the collision. Had the direct connection 
between the collision and,the loss of the 
notes been established, T do not think 
that s. 74 of the Indian Railways Act would 
have operated to protect ,the appellant 
Railway, regarded not as a carrier, but as a 
tort-feasor. 


Z. K. Appeal accepted. 





MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 92 or 1923. 
November 12, 1924. 
Present:—Sir Victor Murray Coutts-Trotter, 
Kr., Chief Justice, and Mr. Justice 
Srinivasa Iyengar. 

ARJEE PRABAPPA CHETTY— 
APPELLANT 
VETSUS 
KONETI DESIKACHARI— 

RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 188— 
Execution of decree—Decree-holder, death of—Legal 
representative, substitution of, whether necessary— 
“Payment”, whether must be by judgment-debtor or 
his agent—Limitation. 

On the death of a decree-holder, it is not necessary 
that his legal representative should bring himself on 
the record in the place of the deceased before 
applying to execute the decree. No such process is 
contemplated by the procedure laid down either in 
the Procedure Code or in the rules on the Original 
Side. All that is necessary is that the person who . 
becomes by operation of law entitled to have execu- 
tion Si make an application for execution [p. 1029, 
col. 1. 

A payment to save limitation and give rise to a 
fresh starting point under Art. 183 of Sch.I to the 
Limitation Act must be for the judgment-debtor or 
on his account. Itis not necessary that it should be 
either by the debtor himself or by some person acting 
on his behalf. [p. 1029, col. 2.] 

Where the holder of a decreé on the Original Side 
of the High Court ‘died without drawing from the 
Court a sum of money ordered to be paid to him and 
on his death the Administrator-General, as Ad- 
ministrator pendente lite in an Administration suit 
relating to the estate of the deceased, applied for pay- 
ment out of the amount and the Court directed the 
payment and within 12 years therefrom an assignee of 
the decree applied to execute the deciee : 

Heid, that the application was not time-barred 
under Art. 183 of Sch. I to the Limitation Act.” [ibid.] 

(Per Srinivasa Iyengar, J.) -—Quere.— Whether a 
Court of Law can be deemed to be an agent duly. 
authorised on behalf ofa debtor to make any such 
payment as would save limitagion. [ibid.] 

Appeal “from the judgment of Mr. 

ustice Kumasaswami Sastri, dated the 
30th August 1923, passed in the exercise of 
the Ordinary Original Civil Jurisdiction, 

4 q 
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of the High Court, in Civil Suit No, 188 of 
1903; printed as, 78 Ind. Cas. 832. e 

- Mr. T. Krislbmaswami Aiyangar, for the 
Appellant. ° 

Mr. M. Sundaram, for the Reopondenk: 

JUDGMENT. 

Srinivasa Iyengar, J.—This an ap- 
peal from an order of Kumaraswami Sastri, 
J., ordering execution ọn an execution ap- 
plication made by the assignee ọfa decree. 
Objection was taken to the execution ap- 
plication on the ground that it was barred 
by limitation. The Article applicable to 
the. application in question for execution 
is Art. 183 because it was in respect of a 
decree passed on the Original Side of this 
Court. Under that Article, the decree-holder 
has 12 years not only from the date on 
‘which he becomes entitled to enforce the 
decree but also 12 years from the date on 
which some part ofthe principal money 
secured thereby or some interest on’ such 
money has been paid. In this case, we 
find that M. Sabapathy Chetty, the original 
décree-holder died without drawing from 
the Court the sum of Rs. 24,000 and odd 
ordered to be paid to him by order, dated’ 
6th October 1909. Subsequently, the Ad- 
ministrator-General of Madras, 1 believe, 
as Admisitrator-General pendente lite in the 
Administration suit relating to Sabapathy’s 
estate applied to the Court for the payment 
to him of the entire sum of Rs. 25,932 
standing on that date to the credit of the 
suit, dnd Wallis, J., passed an order direct- 
ing buch payment on the 9th January 1912. 
The present application for execution is 
within 12 years from that date and a 
fortiori is within 12 years from the date on 
which the payment was made out from 
the Court. 

It has beer sought to be argued by the 
learned Vakil for the appellant that it was 
not a proper application by the Adminis- 
trator-General, because, previous to that 
application, he had not brought himself 
on the record in the place of the deceased 
decree-holder. No such process is contem- 
plated by the procedure laid down either 
‘in the Procedure Code or in the rules on 


the Original Side and all that is necessary. 


is that the person who becomes by operation 
of law entitled to lave execution is required 
onlyto make an applicatign for execution. 

It has, next, been argued “hat ‘the 
payment referred toin Art. 183 must have 
been a payment either by the judgment- 
gabier himself or by some duly constituted 
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agent or some person acting on his behalf. 

n 8.20 of the Limitation Act, where a 
part payment is referred to as giving rise 
to a further starting of limitation, it is 
significant that it is prescribed that, for 
the purpose of saving limitation part of the 
principal of a debt should be paid by the 
debtor or by his agent duly aythorised in 
that behalf, but, in Art. 183 there are no 
such words to be found after the words 
“some part of the principal money secured 
thereby or some interest on such money 
has been paid.” 

The payment is not, therefore, required 
to be made either by the debtor or by 
some person acting on his behalf. The 
difference in the wording is significant, 
and, I cannot help thinking, fully intended. 
It, therefore, follows that, even if payment 
is for the judgment-debtor or on his account; 
it would be a payment that will save 
limitation giving rise to afresh starting 
point. 

In this view, it is unnecessary to consider 
the decision in the case of Govindasami 
Pillai v. Desai Goundan (d) that was under 
‘Art. 182 of the Limitation Act and had 
reference to the special terms of s. 20 of the 
Limitation Act. It is, therefore, unnecessary 
to consider whether, a Court of Law can be 
deemed to bean agent duly authorised on 
behalf a debtor to make any such payment 
as would save limitation, 

The execution application is, therefore, 
not barred by the Law of Limitation and 
the learned Judge was right ine ordering 
execution. The appeal, therefore, fails and 
is dismissed with cdsts: 

Coutts-Trotter, C. J.—I am of the 
same opinion. No doubt if the matter 
has to be considered one might find that it 
was necessary to put sme qualification on 
the latitude of the language of Art, 183 to 
obivate the contingency referred to by Lord 
Westbury in Chinnery v. Evarts (2) and by 
the learned Judges in the Irish case, Brew 
v, Brew (3). That contingency is the 
possibility of a payment made by a mere 
volunteer being sought in aid to affect 
adversely the rights of third parties. But we 
need not consider it here, because it cannot 
be suggested “that either the Court or the 

(1) 68 Ied. Cas. 100; 41M. L. J. 423; 14 L. W. 320; 
(1921) M W. N. 683; 44 M. 971. 

(2)°(1864) 11 H. L. GC. 115; 4 N. R. 520; 10 Jur. 
(N. ae 11 L. T. 68; 13 W. R. 20; 11 E. R, 1274; 45 


@ (1898) 2 Ir, Rep. 163; 33 Ir? L. T. R. 22; 4 Ig L, 
e 
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Administrator-General were not people who’ 
were dealing with the estate of the deceased, 
not as volunteers but clothed in the defined 
‘functions in regard to it. 
I agree that the appeal fails and must 
be dismissed with costs, 
V. N. V. 
Z. K, 


Appeal dismissed. 





LAHORE HIGH COURT. 
First Oivin APPEAL No. 52 or 1925, 
July 22, 1925. 
Present :—Mr. Justice Abdul Raoof and 
Mr. Justice Addison. 
GOPI CHAND—PtatstirrF—APPELLANT 
Versus 

KIRPA RAM—DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XVI, r.l 
-Witnesses not served—Fresh summonses, issue of— 
Procedure. ` i 

Where certain witnesses, whom a party wishes to 
produce in support of his case, are not present on the 
date of hearing owing to the fact that summonses 
have not been served upon them, the Court ought to 
issue fresh summonggs for service upon the witnesses 
and is not justified in depriving the party who wishes 
to produce them, of his right to have the evidence of 
those witnesses taken. [p. 1030, col. 2.] 


First appeal against a decree of the Sub- 
Judge, First Class, Ferozepur, dated the 
15th December 1924, 

Messrs, Shamair Chand and Dev Raj 
Sahwney, for the Appellant. 

Lala Durga Das and Mr, Sagar Chand, 
for the Respondent. | 


JUDGMENT.—The plaintif brought 
the suit fora declaration that half of the 
property attached in execution of the decree 
ofdefendant No. 3 against the defendants 
Nos. 1 and 2 belonged to him and, there- 
fore, was not saleable in execution of the 
decree against defendants Nos. land 2, This 
claim was based upon the main ground that 
after the separation of the sons of Durbari 
Mal, a re-union had taken place between 
Raman Mal and Udham Mal and that the 
properties, though standing in the name of 
one or the other, were owned jointly by 
them. To support his claim he felied 
both upon documentary and oyal evidence. 
On the 13th of November the evidence of 
four witnesses was recorded. Jaimal wit- 
ness, who was summoned for that.date, had 
not turned up as service’ of summanse had 
not been’ effected upon him. The Court 
made the following order:— . = 

“Orders relating to him will bé passed 
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to-morrow, Adjourned to tomorrow for fur- 
ther proceedings,” . 

On the 14th of November 1924 warrants 
were directed to be issued,to Gokal and 
Nand Lal witnesses Who had absented them- 
selves in spite of personal service of sum- 
monses upon them. The warrants were sent 
to Hissar and were received on the 24th of 
November. They were handed to the bailiff 
on the 6th of Decensber1924. The next date 
for hearing was fixed for the 12th of Decem- 
ber 1924. Thus there weresix days during 
which the warrants could have been execut- 
ed, but the bailiff refused to act.on the 
ground that the distance of the place where 
the witnesses resided from Hissar was 35 
miles and that the service could not be 
effected. Jaimal, Jiwan Singh, Kirpa Ram, 
and Hira Lal witnesses had not been served. 

The Court, therefore, made the following 
order: 

“Jaimal Singh, Jiwan Singh, Kirpa Ram 
and Hira Lal have not been served. The 
plaintiff himself admits that he did not take 
any step to get them served. Such being 
the case he has forfeited his right to get 


fresh processes issued to these persons. He 


can himself bring them to Court on the 
next hearing. Case adjourned to 12th Decem- 
ber 1924 for remaining evidence of the 
plaintiff and rebuttal evidence of the de- 
fendant. No other opportunity shall be 
given to the parties for evidence.” 

This order was made on the 14th of Novem-: 
ber 1: 24. Of the two witnesses against whom 
warrants had been issued Gokal appeared 
and was examined as a witness, Of the 
witnesses whom the plaintiff was directed 
to bring into Court on the date fixed for 
hearing the plaintiff succeeded in bringing 
Jaimal, Jiwan Singh and Kirpa Ram whcse 
evidence was recorded but Hira Lal did 
not come, for the summons had not been 
served upon Hira Lal. The Court ought to 
have issued fresh summonses for service . 
and it was not justified in depriving the 
plaintiff of his right’.to have the evidence 
of this witness taken. x 

The suit of the plaintiff has been dismiss- 
ed,andin appeal it has been contended 
before us that the decision has gone against 
the plaintiff-appellant because the case has 
been decided upon an incomplete record, 
Having regard to the circumstances referred 
to ‘above weear@ ¢onstrained to hold that 
the Caurt below did not act properly in re- 
fusing to enforce the attendance of these 
witmesses, Under ordinary circumstances 


. 
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Court below 4nd remanded the case for trial 
de novo after” recording the evid&nce of the 
two witnesses mentioned above; but as the 
parties are Anxiousethat the case be decided 
speedily, acting under O. XLI, r. 28, 0. P.Q. 
we direct the Court below to procure the 
attendance of Nand Lal and Hira Lal, record 
- their evidence and send itto this Court after 

it has been recorded,with as little delay as 
possible, 7 


Z. K, Decree set aside; 


Case remanded. 


MADRAS HIGH COURT. 
Sgconp CIVIL APPEAL No. 132 or 1922. 
April 15, 1925. 
Present:—Mr. Justice Phillips. 
OHINNATHAMBI CHETTI AND OTHERS 
-DEFENDANTS Nos. 4 AnD 5—APPELLANTS 


Versus 
APPAVOO CHETTY alias ARDHANARI 
CHETTY AND OTHERS— PLAINTIFFS— 
Derunpants Nos, 1 To 3 AND 6 To 9-— 
RESPONDENTS. 

Minor—Guardian, alienation by, of minor's property 
—Discharge of money-decree against both guardian and 
minor-—Benefit, extent of. 

Where for the purpose of discharging a money- 
decree obtained against a minor and his guardian 
jointly and severally, the guardian mortgaged the 
properties solely belonging to the minor, in a suit to 
enforce the mortgage: - 

Held, (1) that thə ultimate liability ofthe minor 
_ under the money-decree was only in respect of half af 
the decree amount; [p. 1031, col. 2] 

(2) that the minor received benefit only as to half 
ths amount andthe mortgage was binding only to 
that extent. [ibid] 

Kali Rai v. Karu Singh, 42 Ind. Cas. 462; 3 P. L. J. 
_ 78; 3 P. L. W. 210, relied on. 

Second appeal against a decree of the 
District Court, Salem,in A. S. No. 87 of 
1919, preferred against the decree of the 
Court of the Temporary Subordinate Judge, 
Salem,in O. S. No. 18 of 1919. 

Messrs, C., S. Venkatachariar and V.N. 
Venkatavaradachari, for the Appellants. 

Mr. K. Sankara Sastry, for the Re- 
spondents. . 


JUDGMENT.—The facts of .this case 
are as follows:_,One Ponnappa Chetty and 
his brother Periyanna Chetty executed a 
promissory note. Affer Periyanna Chetty’s 
death, a decree was’ obtained against Pon- 
nappa Chetty and Periyanna Chetty’s sons, 
defendants Nos. 1,4 and 5, In execution of 
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this decree Ponnappa Chetty was arrested, 
He borrowed money from another brother, 
the present plaintiff, to pay off the amount, 
undertaking to execute a mortgage in his 
favour; shortly afterwards he executed the 
plaint mortgage-deed, Ex. A, in which he 
*mortgaged the property of defendants Nos. 
1, 4and 5 as their guardian. The present 
suit has been brought upon this mortgage- 
deed and it is sought to recover the whole 
amount lent thereunder from the property 
of the minors, defendants Nos. 1, 4 and 5. 
The consideration was Rs. 1,468 paid to- 
wards a decree debt and Rs. 532 paid for 
cultivation expenses, etc., the lower Courts 
- have-found that this amoufit of Rs, 532 is 
not binding upon the minors and have 
given a decree for the other item after 
deducting a small amount therefrom. De- 
fendants Nos. 4 and 5 now appeal and con- 
tend that their properties are only liable 
for halfof the amount of the decree-debt 
discharged by Ponnappa Chetty out of the 
mortgage-money. The decree was original- 
ly passed against them and Ponnappa 
Chetty jointly and severally; but in the 
absence of any evidence to the contrary, 
each would be liable to pay half the amount, 
subject to the decree-holder’s rights to 
execute the decree against any one of the 
judgment-debtors. The District Judge has 
held that under this decree the minor de- 
fendants were liable to the decree-holder 
for the whole amount, and, therefore, as the 
decree could have been executed against 
them for the whole amount, their property 
is liable for that sum. In coming to this 
conclusion he has omitted to notice that the 
ultimate liability of the minors is only 
half of the decree amount, for even if* they 
were compelled to pay the whole by the 
decree-holder they could recover half from 
their co-judgment-debtor, and consequently 
their real liability is only one-half. In sup- 
portoft this view I may,refer to a case 
reported as Kali Rat v. Karu Singh (1). 
Tn that case, which goes further than 
is necessary for the present case, it was 
held that even when the property of a 
minor was about to be sold in execution 
of a decree in which he and another 
co-tenant were judgment-debtors, yet the 
mortgage was only binding to the extent 
of the minor's liability for that decree, 
namely, one-Ralf of the amount, In 


the present case we have not got -the 


(1) 42 Ind. Cas, 462; 3 P. L J. 78; 3 PL, We210, 
e 
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additional circumstance that the minor's 
property was going to be sold, for when 
the mortgage was actually executed the 
decree had been satisfied, and it can make 
no difference that Ponnappa Chetty, the 
guardian of the minors, is the mortgagor. 
It cannot be said that the minors wer? 
liable for the whole decree amount. If 
the decree iad been looked at, it would 
have been at once apparent that the liability 
was joint, the minors’ liability being only 
the half share for which their father was 
Hable. It must also be remembered that 
the mortgagee is the brother of Ponnappa 
Chetty andthe uncle of the minors, and 
he was in a pogition to know all these facts. 
dn these circumstances it certainly cannot 
be said that the mortgage amount was 
borrowed wholly for the benefit of the 
minors; for they are only liable for one- 

- half of the decree-debt and only received 
benefit to that extent. 

A contention is raised on behalf of the 
respondent that really the property mort- 
gaged belonged jointly to the minors and 
to their uncle, Ponnappa Chetty, it being 
alleged that they formed members of an 
undivided family. The plaintiff himself 
admits that Ponnappa Chetty-and his brother, 
-Periyanna Chetty, and three other brothers 
were all divided; and, although he says 
that Ponnappa and his nephews were living 
as one family, he does not allege that there 
was any re-union. In fact it is clear from 
the plaint that it was not part of the plaint- 
iff's case that Ponnappa had mortgaged his 
own property, as is apparent from paras. 
3 and 3 (a). he, question was not 
raised in the lower Court because the 
plaifttiff proceeded on the assumption that 
Ponnappa Chetty had no interest. That 
being so, this argument is of no avail. The 
appeal must, therefore, be allowed and the 
decree modified by altering the amount 
recoverable to Rs. 734, being half of the 
decree amount and proportionate costs. 
Time for payment three months. 

The other points raised in the memo- 
randum of appeal have not been argued 
and consequently, in so far as the appel- 
lants have failed, they are liable to pay the 
proportionate costs of the respondents. 
Parties will, therefore, pay and receive pro- 
portionate costs in this appeal. b 

vV. N. V. Appeal alloweds 

N. H. 


SUNDAR SINGH V. BHAN SINGH, 


favour. 


. 
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LAHORE HIGH CQURT. 

SeconD CIVIL APPEAL No. 2885 or 1924, 

April 20, 1925. e, i 
Present:—Mr. Justice Harrison. 
SUNDAR SINGH AND erHers—DEFENDANTS 
‘ — APPELLANTS 
versus 

BHAN SINGH—P.aintTirF—R&SPONDENT. 

Evidence Act (I of 1872), s. 115—Attesiation of docu- 
ment in token of consent-—Egtoppel. 

Where a docusnent recites that a certain person has 
put his thumb impression thereto in token of his con- 
sent and it appears that- the document was réad over 
to such person at the time of registration and that he 
ngain put his thumb impression to the document, this 
is not a mere attestation of the'document but anftounts 
to distinct and clear acquiescence which binds the 
person so thumb-marking the document and estops 
him from questioning its validity. [p. 1033, col. 1.] . 

Second appeal from a deeree of the 
District Judge, Jullundur, dated the 28th 
July 1924, affirming that of the Subordi- 
nate Judge, Fourth Class, Jullundur, dated 
the 26th February 1923. 

Lala Faqir Chand, for the Appellants, 

Lala Mehr Chand Mahajan for Kunwar 
Dalip Singh, for the Respondent. 

JUDGMENT.—tThe plaintiff in this 
case, one Bhan Singh, brought a suit based 
ona Will alleged to have been executed 
by his mother’s brother Wazir Singh in his - 
The defendants were the four 
collaterals of Wazir Singh who in the ordi- 
nary course of events would have succeeded 
him. The suit has been decreed as regards 
three and as regards the fourth it has 
been dismissed, the reason being that 
whereas all the three attested the Will 
the fourth did not. Two of three collaterals 
have appealed. 

A second suit was instituted to recover 
the value of the crop admittedly sown 
by the late Wazir Singh and alleged to 
have been cultivated by the plaintiff and 
seized on maturity by the four defendants. 
A decree was given for one-half only, the 
finding being that these allegations were 
established and as. no appeal was presented 
by the plaintiff to the District Judge, 
this decree stands so far as he is concerned. 
The collaterals have appealed and this 
judgment will dispose both of that appeal 
‘and of the appeal in the main case. 

A third suit was instituted by two of the 
reversioners for a declaration that their 
thumb-marks on the Will had been ob- 


taintd ‘by fraud and also for a declaration 


that they were entitled to their share of 
Wazir Singh’s estate. This suit was dis- 
missed and no appeal preferred, ` 


sa 


[901. O. 1925) ` 


I takè first the appeal of the three rever- 
sioners. Counspl urges that a mage attes- 
tation of a dogument is not in itself suffi- 
Gient to constitute acquiescence. He fur- 
ther contends that ¢ven if there was ac- 
“quiescence inasmuch as the Will was in 
favour of a relation who normally 
was not entitled to succeed, that ac- 
quiescence must be ignored. He quotes 
and relies on Udo Bhan, Singh v. 
Gajendra Singh (1) in which ‘an appeal 


MUTHIA CHETTIAR V, VENKATASUBBAYDL® NAIDU, 


was dismissed as concluded by a finding of. 


fact by the District Judge. This does not 
help him as here also there is a finding of 
fact against the appellant. He also reliés 
on Pandurang Krishnaji v: Markandeya 
Tukaram (2) for his main proposition and 
he wishes to‘draw an analogy from the 
Hindu Law where the position is as ex- 
plained in Chuni Lal v. Nanda (8) that 
‘unless all the reversioners agree to an alie- 
nation by a Hindu widow the whole of the 
alienation is bad. The facts of this case 
. are wholly different. Wazir Singh wishing 
to benefit his sister’s son executed this 
Will and it isrecited in the clearest pos- 
sible terms that the reversioners, defendants 
Nos, 2 to 4 have given their consent :— 
“Barazt warsan jaddi Hardit Singh, Pal 
Singh wa Santas Singh yeh wasiyat tahrir 
kar dthai jinke nishanat angusht bhi sabab 
hain.” |The endorsement shows that the 


Sub-Registrar read out and explained the’ 


document to the testator in the presence 
of two out of these three reversioners and 
had thereupon attached their thumb-marks 
for a second time, This, in my opinion, is 
not a mere attéstation in the sense in which 
the words are, used in Pandurang Krishnaji 
v. Markandeya Tukaram (2) but isa distinct 
and clear acquiescence which binds these 
three reversioners and estops them from 
questioning the validity of the Will. The 
other point has no force, in my opinion, and 
there would be no meanin gin acquiescence 
or in estoppel, if at a later stage it was 
possible to upset that acquiescence by 
showing that it affected the course of events. 
. Mr. Fakir Chand’s argument as I under- 
stand itis that the only form of acquies- 
cence which can be given is to recognise 


T 70 Ind. Cas. 815, (1923) A. I. R. (A) 28. 

65 Ind. Cas. 954; 49 C. 334; 200. W. N. 201; f 
U.P. L. R. (P. C) 85; 20 A. E de 305; 42 M. Ld. 4 

-I5 L. W. 486; 30 M. L. T. 249; 35 0. D. J. 409; a 
L. R. 557; 18 N. L. R. 1; (1922) A. L R. (P. ©.) 20; 49 
I. A. 16 (P. CO). ; 
(3) 174 P. R. 1888} . 
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the inheritance of the natural heir. I, ther e- 
fore, dismiss this appeal with costs. 

As. regards the second appeal abani the 
crop it is urged in the first place that the 
suit should have been tried by a Revenue 
Court, but thishas been definitely dropped. 

e second point is that the suit is clearly 
one for damages for wrongful, occupation. 
This was also dropped and the only point 
urged by Mr. Fakir Chand is that Sundar 
Singh has succeeded in the main suit-as he 
did not acquiesce and, therefore, no decree ` 
should have been passed against ‘him. The - 
finding is that the crop was sown by the 
late Wazir Singh and cultivated by the 
plaintiff and this finding being based on _ 
evidence I do not see how the question of 
title arises, All that has been.decreed is 
that one-half cf the value of the crop 
seized by the collaterals is to be paid to the 

plaintiff who on the findings is entitled to 


the whole. I dismiss this appeal also with 
costs. 
Z. K. 


Appeal dismissed. ` 


eerie 


MADRAS HIGH COURT. 
CIVIL APPEAL No. 389 or 1919. 
January 8, 1925. 

Present :—My. Justice Phillips and 
Mr. Justice Krishnan. 

P. M.A. MUTHIA CHETTIAR AND OTHERS 
~—DEFENDANTS—A PPELLANTS 
VETSUS 
VENKATASUBBARAYULU NAIDU 

AND OTHERS— PLAINTIFF AND DEFENDANTS j3 

Nos. 1,3 To 5, Y To #1, 24 anp 25— ° 
RESPONDENTS. 

Limitation Act (IX ofe1908), Sch. I, He 182— 
Mortgage—Mortgage amount payable on fixed date— 
Option to enforce payment on default of payment of 
interest—Sutt to enforce mortgage—Limitation. 

Where amortgage-deed, by which the principal 
amount was to be paid on a fixed date, provided that 
if the mortgagor should fail to pay ‘the interest on 
the due date, the mortgagée’ would be at liberty to 
recover the whole amount togegher with principal and 
interest : 

Hald, ona construction of the “document, that an 
option was: reserved to the mortgagee to enforce the 
clause at his pleasure, and that the period of limita- 
tion for a suit to enforce the mortgage under Art. 133 
of Sch. I to the Limitation Act started’ to run not on 
the date*of default in the payment of interest but 
whgn thet money became due under the terms of the 
main contract. [p. 1034, col. 1.] 

Nerna v. Ammani Ammal, 35 Ind. Cas. 418; 39 a 
981; 4 L. W. 77; 20M. L. T. 174; (1916) 2.M. wW. 


125; 31 M. L.J. 865, Ramadh Bibi Ammal. ve “an 


`~ 
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dasami Pillai, 51 Ind. Oas. 724; 9 L. W. 479; (1919) M. 
W. N. 82; 25 M. L. T. 154, Lachakkammal v. Sokkayya 
Naick, 48 Ind. Cas. 191; (1918) M. W. N. 586, Kaliappa 
Nadar v. Sami Iyer, 62 Ind. Cas. 762; (1921) M. W. N. 
381 and Bitragunte Appayya v. Addanki Venkata- 
ramanayya, 82 Ind. Cas. 864; 20 L. W. 620; (1925) A. I. 
R. (M.) 150, followed. 

Gaya-Dinv. Jhuman Lal, 28 Ind. Cas. 910; 37 A; 
400; 13 A. L. J. 510, Nathi v. Tursi, 63 Ind. Cas. 886; 
43 A. 671; 19 A. L. J. 712 and Collector of Jaunpur v. 
Jamna Prasad 66 Ind. Qas. 171; 44 A. 360; 20 A. L. 
J. 140; 40. P. L. R. (A) 50; (1922) A. I. R. (A) 37, 
not followed. . ' 


Appeal against a decree of the Tempo- 
rary Subordinate Judge, Velore, in O. S. 


No. 18 of 1918. © 
Mr. A. Ramachandra Iyer, for the Ap- 
pellants. . 


Messrs. A. Krishnaswami Iyer. and T. 
Kumarasamiah, for the Respondents.. 


JUDGMENT. —The only question that 
arises in this appeal is one of limitation. 
The suit is brought on a mortgage-deed, 
dated 20th September 1890, in 1916 the 
mortgage-money not being payable under 


the deed until 1904. There is also a clause 


in the deed that in default of payment’ of 
interest the whole amount, principal and 
interest, up to that date should become 
due. It is argued before us in the first 
place that the default clause leaves no op- 
tion to the mortgagee as to whether he 


‘ghall or shall not enforce it; but ona con- 


sideration of the language of the document 
which is translated in this Court as fol- 
lows :—“If I should failto pay...... you shall 
be at liberty to recover”, it is clear that 
‘the option, is reserved with the mortgagee 
to enforce this clause at his pleasure. That 
being so, the question is.whether the period 
of limitation started to run on the date of 
defhult, or when the money became due 
under the terms of the main contract, name- 
ly, 1904, under Art.e132 of the imitation 
Act. The view that the money becomes due 
within the meaning of.this Article at the 
date of the first default has been adopted 
by the Allahabad High Court in Gaya Din 


- v. Jhuman Lal (1) and that decision has 


been followed in two subsequent cases in 
Nathi v, Tursi (2)’and Collector of Jaunpur 
v. Jamna Prasad (3). The case of Gaya Din 
v. Jhuman Lal (1) has been considéred by 
this Courtin Narna v. Ammani Amma (4) in 


(1) 28 Ind. Cas. 910; 37 A. 400; 13 A. L. J. 510. 
2) 63 Ind. Cas. 886; 43 A. 6713019 A. L. J.°712. 
es 66 Ind. Qas. 171; 44 A. 360; 20 A. L. J. 140; 4 U. 
P. L. R. (A) 50; (1922) A. L R. (A) 37. ne” 
(4) 35 Ind. Cas. 418: 39 M. 981; 4L. W. 72°20 M. 
L, T, 174; (1916) 2M, W. N. 125; 31 M. L. J. 865, 
e 


MUTHIA OHETTIAR V, VENKATASUBBAYULU NAIDU, 


{90 I. C. 1925) 
which a Division Bench took a view different 
from that of the Allahabad High Court and 
that vid has subsequently, been followed 
in Ramadh Bibi Ammal v. Kandasami 
Pillai (5), Lachakkammal v. Sokkayya Naick 
(6), Kaltppa Nadar v. Sami Iyer (T) and- 
* Bitragunta Appayya v. Addanki Venkata- 
ramanayya (8)and to one or other of these 
cases we both have been parties. There 
is no definite pronquncement of the Privy — 
Council of this point, although there is a 
dictum in support of the view taken in 
this Courtin Juneswar Das v. Mahabeer 
Singh (9), the other cases of the Privy 
Council cited before us, namely, Kishan 
Narain v. Pal Mal (10) and Muhammad 
Hafiz v. Muhammad Zakariya (11) are 
decisions under O. II, r. 2, of the ©. P. C., 
and are not authorities on this point. In 
this state of affairs we prefer to follow the 
course of decisions in this Court in pre- 
ference to the view of the Allahabad High 
Court, and consequently, this appeal must 
fail and is . dismissed with costs of plaintiff 
and 3rd respondent. 

‘ In this view it is unnecessary to decide 
the further point upon which the lower 
Court relies, namely, that the limitation 
was saved by reason of the acknowledgment 
of the debt. 

The balance of Rs. 50 due to the Court 
guardian will be paid by the appellant. 
V. N. V. . 

Appeal dismissed. 


Z.K. 
(5) 51 Ind. Cas. 724; 9 L, W. 479; (1919) M. W.N. 
82; 25 M. L. T. 154. 


6) 48 Ind. Cas 191; (1918) M. W. N. 586. 
7 62 Ind. Cas. 762; (1921) M. W. N. 384. 
(8) 82 Ind. Cas. 864; 20 L. W. 620; (1925) A. I. R. 


(M.) 150. 
(9) 10. 163; 25 W. R. 8t; 3L A. l; 3 Sar. P. O.J. 
58; 3 Suth. P. O. J.. 222; 1 Ind. Dec. (x s.) 105 
P. C 


. 0.) 

(10) 72 Ind. Cas. 187; 44 M. L. J. 123; (1929) A. I. R. 
(P. C.) 412; 25 Bom. L. R. 220; 3? M. L. T. 41; 4 L. 32; | 
27 C. W. N. 802; 18 L. W. 341; 50 ©. 126; 6 P. W.R. 
1923: 9 Ò. & A L. R. 488; 50I. A 115 (P. 0). 

411) 65 Ind. Cas. 79; 44 A. 121; 20 A. L. J. 17; 26 C. 
W. N. 297; (1922) M. W. N, 89; 35 0. L. J. 126; 42 M. 
L. J. 248; 15 L. W. 377; 24 Bom. L. R. 341; 30 M. L.T. 
234; 3 P. L. T. 279; 1 P. W. R. 1923; (1922) A. LR. 
(P. C.) 23; 49 I. A. 9 (P. O). 
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LAHQRE HIGH COURT. 

_ SEconD Cryin APPEAL No. 303 or 1921. 

` e May 7,1925. ° 
Present:—Sir Shadi Lal, Kr., Chief Justice, 

` and Mr. Justice Addison. 

TEGH INDAR SINGH AND OTHERS— 

DEFsNDaNTS—ÅPPELLANTS 
À versus 
HARNAM SINGH—PLAINTIFF —- 
: RESP@NDENT. 

Hindu Law—Mitakshara--Partitfon—Step-mother, 
whether entitled to share, 

Under the Mitakshara School of Hindu Law a step- 
mother is entitled, on partition of her deceased 
husband's estate, to a share in the estate equal to that 
ofa son. [p. 1036, col. 1.3 

[Case-law referred to.] 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 25th 
October 1920, modifying that of the Sub- 
ordinate Judge, Second Class, Amritsar, 
dated the 17th March 1920. 

Bakhshi Tek Chand, for the Appellants. 

Mr, Man Singh, for the Respondent. 

JUDGMENT. 

Shadi Lal, C. J.—This second 
appeal arises out of an action brought by 
the plaintiff Harnam Singh for the parti- 
tion of the estate left by his father, who 
died in July 1916 leaving a widow Musam- 
mat Bhagwanti and three sons, namely, the 
plaintiff and his two step-brothers, who 
with their mother Musammat Bhagwanti 
are defendants in the case, It is not dis- 
puted that the parties are ;overned by the 
Mitakshara School of the Hindu Law, and 
the question for determination is whether 
Musammat Bhagwanti, who is the step- 
mother of the plaintiff, is entitled to a 

. share on partition equal to that of a son. 

The learned Vakil for the plaintiff, while 
conceding the mother’s right to a share on 
a partition between her sons, contends that 
a step-mother does not occupy the same 
position as a mother, and tbat she is not 
entitled to any share out of the joint estate. 
This distinction is, no doubt, recognised 
by the Dayabhaga School of the Hindu Law 
which does not allow any share to a sonless 
step-mother on a partition between her 
step-sons; but the doctrine adopted hy the 
leadirg authorities of the Mitakshara School 
is to the effect that a mother and a’step- 
mother are equal sharers with tlte Sons. 

This propositton was laid down as long 
ago as 1882 by a Divigion Bench: ‘of the 
Calcutta High Court in Damoodur Misser v. 
Senabutty Misrain (1); and the same. view 


(1) 8 C. 537; 6 Ind. Jur. 584; 10 OL. R. 401: 4 Ind. 
Dee. (x. s.) 346,! e 
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has since been affirmed by the Bombay 
High Court in Damodardas Maneklal v. 
Uttamram Maneklal (2) and Vithal Ram- 
krishna v. Prahlad Ramkrishna (3), by the 
Allahabad High Court in Harnarain v, 


. Bishambar Nath (4), and by the Patna High 


*Court in Suba Raut v. Manla Rautain (5). 
The learned Vakil for the plaintiff places 
his reliance upon the judgment of the 
Punjab Chief Court in Bishen Das v. Mansa 
Devi (6) which enunciates the rule that a 
step-son is not bound to contribute to his 
step-mother’s maintenance after the joint 
property has been partitioned between the 
step-son and her own son. Itis true that 
the judgment contains some observations 
to the effect that there is no difference 
between the two systems of the Hindn Law, 
the Dayabhaga and the Mitakshara, as to 
the position and rights of a step-mother; 
but the question whether on a partition of 
the joint property astep-mother is entitled 
under the Mitakshara Law toa share was 
not before the learned Judges, and the 
general observations relating to the step- 
mother’s position qua her step-son can be 
regarded as mere obit®# dicta. With all 
respect to the learned Judges Iam unable 
to endorse the view that the doctrine of the 
Mitakshara School on the subject of the 
step-mother’s right to a share is identical 
with that followed by the Dayabhaga School, 

Mr. Man Singh for the plaintiff frankly 
admits that, with the exception of the 
observations in Bishen Das v. Mansa Devi 
(6), there is not a single judicial authority 
in support of his contention ; bfit he invites 
our attention to the original text and urges 
that the word ‘mata’ used therein means 
only amother and does not include astep- 
mother. This contention runs counter to 
all thee authorities, on the subject, the 
jurists of the Mitakshara School as well 
as the judicial decisions, and I have no 
hesitation in rejecting it. The commentaries 
including the Mitakshara are unanimous 
that the word ‘mata’ used by Yajnavalkya 
in the text, which speaks of the share of 
a mother onthe occasién of the partiton of 
the property among sons After the decease 
of their father, included a step-mother; and 
it would be presumptuous to impeach the 


(2) Ta B. 271; 9 Ind. Dee. (x. s.) 177. 

(3). 28 Ind. Cas 967; 39 B. 373; 17 Bom. L. R. 361. 

41°31 Ind. Cas. 907; 38 A. 83; 13 A.«L, J. 1129, 

15), 47 Ind. Cas 204. 

(6) 23 Ind, Cas. 536; 47 PB, R, 1914; 60 P. L. R, 
1914, i A 
e . 
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correctness of the interpretation adopted by 
all the jurists. 


Mr. Man Singh also urges that, even if. 


Musammat Bhagwanti is entitled to a share 
in the estate, the value of the stridhan 
received by her from her husband should 
be deducted from that share. The deter- 
mination of his question depends upon 
facts and, asthe point was not raised in 
either of the Courts below, it cannot be 
agitated for the first time in second appeal. 

I accordingly hold that Musammat Bhag- 
wanti is entitled to a share equal to that 
ofeach of the sons, and that the plaintiff 
cannot get mpre than one-fourth of the 
estate. The result is that I accept the 
appeal and grant him a decree for posses- 
sion by partition of one-fourth of the im- 
moveable property specified in the plaint. 
The respondent must pay the costs incurred 
by the appellants in this Oourt. 

Addison, J.—I concur. 

Z. K, Appeal accepted. 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT, 
SMALL Cause Court APPLICATION No. 27 
oF 1925. 

July 16, 1925. . 
Present:—Mr. Simpson, A. J. C. 
RAM HARAKH—DEFENDANT—APPLICANT 
VETSUS 
RAM AUTAR AND OTHERS—PLAINTIFFS, 
Babu BISHUN NARAYAN—DEFENDANT 

n — OPPOSITR PARTY. 

Provincial Small Cause Courts Act (IK of 1887), 
s. 25, Sch. II, Art. 4l—Joiyt decree against sharers— 
Payment by one of several sharers—Suit fer con- 
tribution—Costs. 

The rights of the co-sharera inter se merge in their 
rights and liabilitigs as co-judgment-debtors in regard 
to the decree and a suit for contribution being be- 
tween judgment-debtors does not fall under Art. 41 
of the Second Schedule of tlte Provincial Smail Cause 
Courts Act. . 

Suraj Baksh Singh v. Raghubar Singh, 24 Ind. Cas. 
28; 1 Ò. L. J. 244; 30. & A. L. R. 240 and Bhaguati 
Prasad Singh v. Muhammad Abul Hasan Khan, 45 
Ind. Cas. 236; 5 O. L. J. 109, referred to. 

Ordinarily the Court of the Judicial Commissioner 
will not make use ofits powers under s. 25 of the 
Provincial Small Oause Courts Act to upset an 


order of the Small Cause Court as¢o costs. 7 
s 


Application against an order ef , the 
Additional Subordinate Judge, Gonda, 
datedsthe llth December 1924. 


RAM EARAKH V, RAM AUTAR. 
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Mr. S. M. Ahmad for Mt. H. N. Das, 
for the Applicant. e Si 

Mr. H. D. Chandra, for Opposite Party 
Nos. Land 2. 3 e 


« ORDER.—This is an application under 
8.25 of the Provincial Small Cause Courts Act. 
The facts are that Babu Bishun Narayan, 
who figures as opposite party No. 3, brought. 
a suit in the Rent Court against a number 
of under-proprietors, and obtained a, joint 
decree against them, In execution of this 
decree he obtained a sum of Rs. 186-9-0 
from two of the judgment-debtors, .Ram 
Autar. and Bhaggan, who now figure as 
epposite party Nos. Land 2. As this amount 
was in excess of what they were due to pay, 
they brought a suit for contribition against 
a number of the other judgment-debtors. 
Ultimately, only one of these defendants 
contested the suit. That was the present 
applicant, Ram Harakh. A decree was 
passed against various defendants for 
various amounts. As regards Ram Harakh, 
the decree against him was for Rs. 25-5-6 
but he was also saddled with the entire costs 
of the suit which amounted to about Rs. 35... 

He applies to this Court on two grounds. 
The first is thatthe Small Cause Court 
had no jurisdiction, because the suit was. 
one such as is described in Art. 41 of the 
Second Schedule for contribution by a 
sharer against a co-sharer. This contention 
is wrong. This exact point was decided in 
Suraj Baksh Singh v. Raghubar Singh (1). 
The true doctrine is that the rights of the 
co-sharers, inter se, merge in their rights 
and liabilities as co-judgment-debtors in 
regard to the decree, anda suit for con- 
tribution being between judgment-debtors, 
does not fall under Art. 41. The ruling I 
have quoted is that of a.Single Judge, but, 
it was upheld by a Bench of this Court in 
Bhagwati Prasad Singh v. Muhammad Abdul 
Hasan Khan (2,. That decision is binding 
on me. I may add that I agree with it. 

The second point is that the applicant 
ought not to be saddled with the-whole of 
the costs. But orders with regard to costs 
are discretionary orders and this Court will 
not ordinarily make use of its powers, 
under s. 25, to upset an order of the Small 
Cause Court as to costs., The applicant 
prolgnged the*proceedings, after all the 
other defendants had:admitted the justice 


(1) 24 Ind. Cas. 28;10.L. J. 244; 4 0. & ALR. 
0. = 
(2) 45 Ind. Cas. 236; 5 O, L. J, 109, 
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of the plaintiff's claim, and it may very well 
be that he was rightly ‘saddled with costs. 

The application is dismissed with costs. 

$. D. a Application dismissed. 
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LAHORE HIGH COURT. 
MIscELLANEOUS First CIVIL ArreaL No, 1964 
p oF 1922, 
*_ February 16, 1925. 

Présent: :—Justice Sir Henry Scott-Smith, 
Krt., and Mr. Justice Martineau. 
HAYAT MUHAMMAD—VENDEE— 

' APPELLANT y 
7 Versus 
BHAWANI DAS AND OTAERS—QREDITORS— 
_ RESPONDENTS. 
Provincial Insolvency Act (III of 1907), s. 86— 


Transfer by insolvent—Transfer by transferee of 


insolvent—Annulment of transfer. 

Section 36 of the Provincial Insolvency Act of 1907 
does not-apply toa transfer made by an insolvent sub- 
sequent to his adjudication, but applies only to trans- 
fers made by him previous thereto. Nor does the sec- 
tion in terms apply to a transfer made by a transferee 
of the insolvent. 

Miscellaneous first appeal from an order 
of the District Judge, Lyallpur, dated the 
31st May 1922. 

Lala Ram Chand Manchanda and Lala 
Jagan Nath Bhandari, for the Appellant. 

JUDGMENT.—Bakhu applied to be 


declared insolvent on the 12th . February: 


_ 1918 and was adjudicated insolvent on the 
13th March 1918. On the 2nd October 1918 
Bakhu sold part of his land to Massu. On 
the 3ist March 1919, Massu sold this land 
and some of his own land to Hussain Bakhsh 
and Sardar Khan. On the 18th June 1919 
the’ latter vendees sold the land to Hayat 
Muhammad. “On the 10th December - 1921 
the Insolvency Court annulled the sales in 
favour of Massu andin favour of Hussain 
Bakhsh and Sardar Khan. On the 31st 
May 1922 the sale in favour of Hayat 
Muhammad was annulled. Hayat Muham- 
mad has appealed to this Court. 

It is contended that s. 36 of the Provin- 
cial Insolvency Act does not apply to trans- 
fers made by an insolvent subsequent to 
his adjudication but only: to transfers made 
by him previous thereto. Moreover jt does 
not in terms apply to-transfers made. by an 

‘ insolvent’s transferee. The transfer to 

Hayat Muhammad was not made by the 
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insolvent himself. The section, therefore, 
does not apply to the original transfer made 
by Bakhu insolvent, much less to subse- 
Whether these transfers are 
binding on the Official Receiver is another 
question which we are not at present called 
upon to decide. > 

“ We, therefore,‘ accept the appeal znd set, 
aside the order of the Court below annul- 
ling the transfer in favour of Hayat Muham- 
mad, The appellant will receive his costs 
out of the insolvent estate. 

Z. E. Appeal accepted. . 





MADRAS HIGH COURT. 
Srconp OIVIL APPRAL No. 110 oF 1922. 
March 16, 1925. 
Present:—Mr. Justice Phillips and 
Mr. Justice Odgers, 
V, REN GANATHA Y YE R-—PLAINTIFF 
—APPELLANT 
versus 
SRINIVASA IYENGAR AND oTHErs—. 
DEFENDANTS Nos. 1, 3 AND, 4— 


RESPONDENTS. 
Adverse possession—Attachment, whether sufficient to 


interrupt adverse possession—Symbolical delivery— 


Effect on possession of persons not parties to suit. 

An attachment does not interrupt adverse posses- 
sion or rather possession which is rpening into ad- 
verse possession. [p. 1038, col. 2. 

eddi, 11M. L.J. 344, 


Seetharami Reddi y Venku 
followed. 
Pankaj Mohan Bal v. Bipin Behary Chakladar, 76 


` Ind. Cas. 511; 38 C. L. J. 220; (1924) A. I. R. (O0) 118, 


Singaravelu Mudaliar v. Chokka Mudaliar, 70 Ind 
Oas. 994; 46 M. 525; 16 i W. 514; 31M. L. T. 298; 
(1922) M.W.N. 676; 48%. L. J. 737; (1923) A. L R. 
(AL) 88 and Subbaiya Pandaram v. Muhamad Mustapha 
Maracayar, 74 Ind. Cas. 492; 46M. 751; 21 A. L. J. 
730; (1923) A. 1 R. (P. C) 175; M. L. J. 588; 25 
Bom. L. R.1275; 18 L. W. 903; (1924) M. W._N. 65; 28 
G. W. N. 493; 2 Pat. L. R. 104; 33 M.-L. T. 285; 50 I A. 
295; 400. L. ‘J. 20 (P. C.)prelied on. 

Rajah of Venkatagiri v. Isakapalli Subbiah, 26 mn 
410 and Sarat Chandra Maiti v. Bibhabati' Debi, 
Ing. Cas. 433; 34 O. L. J. 302, distinguished, 

Per Phillips, J.—Obiter dicta. —Adverse “possession 
is not disturbed except by actual ouster. [p, 1039, 
col. 1. 

Be ETAT under Oh. XII of the Cr. P. GO. 
implies an actual taking possession of the property 
by the Magistrate er by some. one under his orders, 
(p'1039, col. 2.) 

Fer Odgers, J. —Symbolical possession is sufficient, 
to interrupt adverse possession when the adverse pos- 

e. KI 
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ka oie ee 

1038 
sessor is a party to the execution proceedings in which 
the symbolical possession is given. But as regards 
persons not so parties, only actual dispossession can 
Interrupt their adverse possession. [p. 1049, col. 2.] 

Koeherlakota Venkatakrishna Row v. Vadreru Ven- 
kappa, 27 M. 262, Radka Krishna Chanderjiv. Ram 
Bahadur, 43 Ind. Cas. 2638; 34 M. L. J. 97; 27 C. L. J.191; 


` 16 A. L.J. 33; 23 M. L. T. 26; 4 P. L. W. 9, 7 L. W. 149; 


` but not by metes and bounds. 


220. W. N. 3861918) M. W. N. 163; 20 Bom. L. R. 502° 
(P. C.), and Jobeda Khatun v. Tulsi Charan Das, 77 
Ind. Cas, 564; 36 6). L. J. 472; (1923) A. L R. (C.) 82, 
relied on. < 

An attachment does not physically interrupt th 
possession of persons alrea‘ly onthe property and it 
cannot be said even theoretically to do so. 

Second appeal against a decree of the 
District Court, East Tanjore at Naga- 
patam, in A. S. No. 6 of 1921, preferred 
against thatof ethe Court of the Principal 
District Munsif, ‘Tiruvalur, in O. S. No. 367 
of 1918. f 

Messrs. T. R. Ramachandra Iyer and 5. 


‘Srinivasa Iyengar, for the Appellant. 


Mr. S. T. Srinivasa Gopalachari, for the 


Respondents, 

` JUDGMENT. 

Phillips, J.—The suit house originally 
belonged to the lst defendant's father 
Narayana Iyengar and his brother the 2nd 
defendant Alagasinga Iyengar. A partition 
was effected between the brothers in 1681, 
Narayana's 
share was sold to one Dikshitar on Ist May 
1905. Alagasinga’s share was sold to the 
plaintiff on 10th March 1906. On 30th 
March 1906, Narayana’s share was delivered 
to Dikshitar by symbolical delivery. On 
25th March 1907, Dikshitar sold this share 
to Alagasinga’s son the 3rd defendant. On 
3rd July 1937, the plaintiff attached Alaga- 
singa’s share in execution of a decree. On 
4th March 1918, Narayana put in a claim 
petition. On 10th June 1918 the claim was 
allowed and.on 19th August 1918 the 
present suit was brought under Ọ. XXI, 
1-63. Meanwhile, on 3rd April 1918, Alaga- 
singa had brought a suit to recover posses- 
sion of his share, a suit which has been 
dismissed. z 

The lower Courts have found that there 
has been adverse posséssion by Narayana’s 
son the lst defendent for 12 years before 
suit, and now in this second appeal tyo 
questions arise : (1) whether the attachment 
by the plaintiff on 3rd July 1917 puts an 
end to the adverse possession of the Ist 
defendant that is, whether the possession of 
the lst defendant from that date till tHis suit 
was filed, continued to be adverse, and*un- , 
interrupted, (2) whether the symbolical deti- 
yery of 30th March 4906 put an end te the 

. . 
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Ist defendant's adverse possession or not. 
The decree in which symbolical delivery 
was given® was against Narayana alone aad 
Ist defendant, his son, was not à party to it. 
The first point has beenexprefsly decided - 
in Seetharami Reddi v. Venku Reddi (1). In 
that case, the defendants’ had been in 
possession for less than 12 years at the 
time of attachment, but continued in posses- 
sion until the suit wag brought more than 
12 years after their possession commenced. 
It was held in this Court that the attach- 
ment could not have the effect of arresting 
the running of time against defendants, 
lf that ruling is adopted, it is clear ‘that 
the plaintiffs suit is barred by limitation. 


. But it is urged for the appellant that the 


decision in Pandiyan Pillai v..Vellayappa 
Rowther (2) is authority to.the contrary, 
and this contention appears to have some 
force, for, in that case, the facts were very 
similar and it was decided against the 
parties claiming adverse possession. Refer- 
ence is made in the judgment to Seetha- 
rama Reddi v, Venku Reddi (1) and it. is not 
dissented from nor criticised in any way, 
apparently because it was held that no 
question of interruption of possession 
or of its continuance despite the attachment 
arose. Although, therefore, the decision 
appears to be in direct contravention of the 
decision in Seetharama Reddi v. Venku 
Reddi (1) it is based on’ other grounds, 
which are not too clear, because in the 
judgment the facts do not appear to be 
correctly set out owing to the apparent 
transposition of the words “ plaintiff” and 
“defendant” in two places. Reliance is 
also placed on Vasudeo Atmaram Joshi v. 
Eknath Balkrishna,Thite (3) and that, no 
doubt, is an authority directly in favour of 
the appellant, for it was there held that 
in such a suit, namely, under s. 283-of the 
old O. P. O., it must be proved “ that on the 
date of attachment which was subsequently 
raised by order of the Court on the applica- 
tion of the lst respondent, their judgment- 
debtors had a subsisting right to, the pro- 
perty.” For this proposition Harishankar 
Jebhai v. Naran Karsan (4) is relied on, 
but a reference to the latter shows that in 
that case the date of the order on the claim 
petition was treated as the date on which 
the adverse possession ceased. If that date 
. 


(D) 1M. L. J. 3449 9 
(2) 42 Ind, Cas. 438; 33 M. È. J. 816: 6 L. W. 588, 
(3) 8 Ind. Cas, 639; 35 B. 79; 12 Bom, L. R. 936, 
(4) 18°B, 260; 9 Ind. Dec, (x. 6.) 681, 
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is taken in the present case, namely, 10th 
dune 1918, the ’plaintiff’s suit is barred by 
limitation, This latter proposition *is sup- 
ported by the authority of the Calcutta 
High Court ir? Phul Kumari v. Ghanshyam 
Misra (5), where it was held that the order of 


the Court was the basis of the subsequent ° 


suit. We have not been referred to any 
other authority than Vasudeo Atmaram 
Joshi v. Eknath Balkrighna Thite (3) which 
is directly in point an inasmuth as that 
case purports to be based on a prior deci- 
sion which was not so to the same effect, 
there is no argument in the judgment 
which ‘goes to show’ that the decision in 
Seetharami Reddi v. Venku Reddi (1) is 
incorrect. 

It is suggested that we should refer this 
point for the decision ofa Full Bench, but 
I do not think it is necessary in view of the 
following circumstances. In the first place, 
the decision in Seetharumi Reddi v. Venku 
Reddi (1) has never been dissented from, 
although it was given so long ago as 1901, 
and on the merits I respectfully agree with 
the conclusion. Attachment or immoveahle 
property is effected by an order prohibiting 
the judgment-debtor from transferring or 
charging the property in any way and all 
persons from taking any benefit from such 
transfer or charge. (Order XXI, r. 54, O. 

; It has always been held that an 
attachment does not confer any interest in 
the property, and itis difficult to see how 
a mere attachment can disturb the con- 
tinuance of physical possession of the holder 
at the time. There are many authorities 
for holding that adverse possession is not 
disturbed except by actual ouster. Jor 
instance, in Pankaj Mohan Bal v. Bipin 
Behary Chakladar (6), where the Court 
ordered the property to be put in posses- 
sion of a Receiver but possession was not 
actually given, it was held that possession 
was not disturbed. Again in Singaravelu 

_Mudaliar v. Chokka Mudaliar (7), it was held 
that a declaration that the party in posses- 
sion had no title has not the effect of 
interrupting the continuity of his adverse 
possession, At page 751* of the same volume 


(5) 35 C. 202; 70. L. J. 36; 35 L A. 22; 120. We N. 
169; 10 Bom. D. R. 1; 17M. L. J. 618; 2? M. Le T. 506; 
id Bur. L. R. 4l; 5 A, L. J. 10 (P. O5). 

Or Ind. Cas. 511; 38 C. L. J. 220 (1924) A. 1 R. 
o 
t (7) 70 Ind. Cas. 994; 46 M. 625° 16'L. W. 514; 31M 
Ta. T. 208; (1922) M. W. N. 676; 43 M. L. J. 737; (1923) 
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in Subhaiya Pandaram v. Muhamad 
Mustapha Muaracayar (8), it was keld that a 
decree which was not executed did not 
disturb possession. In view of these de- 
cisions itis dificult to hold that a mere 
attachment, under which possession is in 
ne way disturbed, can affect the continuity 
of adverse possession. Appellant relies on 
two cases reported as Rajah of Venkatagiri 
v. Isukapalli Subbiah (9) and Sarat Chandra 
Maiti v. Bibbabatt Debi (10), but in both 
these cases, the attachment was not one 
made under the C. P. O., but was made by 
a Magistrate in proceedings under Ch. XII, 
ofthe Cr. P. C., and must be distinguish- 
ed on the ground that an attachment under 
that Chapter implies an actual taking 
possession of the property by the Magis- 
trate or by some one under his orders. I 
am, therefore, of the opinion that the deci- 
sion in Seetharami Reddi v. Venku Reddi 
(1) is correct and see no necessity for 
referring the case to a Full Bench as there 
is no actual conflict of opinion in this Court. 
In this view, itis unnecessary to decide the 
second point raised which was not raised in 
the lower Courts. The apþeal is accor ling- 
ly dismissed with costs. 

Odgers, J.—T'wo points have been 
raised in this appeal: (1) Is symbolical 
possession, 1. e., delivery by the Court of 
immoveable property in the execution of a 
decree sufficient to interrupt adverse posses- 
sion ? and (2) Does an attachment of im- 
moveable property serve to interrupt 
adverse possession? 

The plaintiff who brings the suit under 
O. XXI, r. 63 after the disposal of a claim 
petition in favour of defendant's father 
pleaded that since the 10th of March 1906 
the plaintiff's father and himself had been 
in possession of a mojety of the immove- 
able property in question and he brought 
the suit for a declaration that the other 
moiety belongs to the 3rd defendant or to 
deféndants Nos. 2 to 4 and that it was 
liable to be attached jn exectition of the 
decree in O. S5. No. 54 of 1912. The first 
defendant who is the onfy contesting de- 
fendant pleaded that he and his father had 
been in adverse possession to the plaintiff 


7i Ind. Cas, 492; 46M. 751; 21 A. i d. 


(8) 730; 
EA ASR. e. 6) 175; 45 M. Le J. 588; 
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and the other defendants of the whole of 
the property in question for a period of 
. over 25tyears. The dates material to the 
points set out are:—On the 8th of June 
1881 there was a partition between the 
lst defendant’s father and his co-parcener 
Alagasinga of the property in question; on 
the Ist of May 1905 there was a Coutt 
auction sale of the lst defendant’s share 
to one Dikfhitar. On the 30th of March 
1906 there was symbolical delivery of Ist 
defendant's share to Dikshatar. On the 
25th of March 1907 there was a private 
sale by Dikshitar to the son of Alagasinga 
who was the lst defendant's co-parcener 
above referred to and previously on the 
10th of March 1906 there was a private sale 
of Alagasinga’s share to the plaintiffs 
father. On the 3rd of July 1917 there 
was an attachment by the plaintiff of 
Alagasinga’s share. On the 4th of March 
1918 there was. a claim petition by the 
lst defendant's father who was in posses- 
sion. On the 3rd of April 1918 the plaint 
in Second Appeal No, 109 was presented by 
Alagasinga. On the 10th of June 1918 the 
claim of the Ist defendant was allowed 
and the attachmeht was raised; and on the 
19th of August 1918 the plaint in the pre- 
sent second appeal was presented by the 
plaintiff. 

It will be observed that both the plaints 
are more than 12 years from the date of 
the symbolical delivery of the plaintiff's 
share to Dikshitar but the attachment by 
the plaintiff on the 3rd of July 1917 is 
within 12 years. | : | 

Now as to the first point reliance is 
placed by the appellant on the case re- 
ported as Kocherlakota Venkatakrishna Rao 
¥.*Vadrevu Venkappa (11) and Radha 
Krishna Chanderjt v. Ram Bahadur (12). 
In the first case it was held that ethe effect 
of symbolical delivery was in the case of 
the judgment-debtor himself absolute; but 
where the judgment-debtor is not the party 
in possession adversely to a third party (as 
here), delivery mada in the absence of that 
third party and not hostilely to him cannot 
by itself affect Mis possession nor amount 
to aneouster ór dispossession of him sand 
his possession will continue uninterrupted 
but if he’ was present and the delivery 


11). 27 M. 262. ; 

ap 43 Ind. Oas. 268; 34 M;.L.eJ. 97; 27 © L. J. 191; 
164 L J. 3% 23M. L T. 26; 4P. L. W. 9; 07 B. W. 
159: 22 O. W. N. 330; (1918) M. W. N. 163; 20 Bam, L. 
R. 502 (P.O). : - 
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takes place adversely to the claim of such 
third party, it may be equally. operative 
as against him. It was confended that the 
present "is the case ofa stfgnger resisting 
the suit, not of a stranger trying to recover 
as defendant No. 1 was nota party to the 
„Suit. In Radha Krishna Chanderji v. Ram 
Bahadur (12), it was held that symbolical 
pussession will avail to dispossess defend- 
ants sufficiently because they were parties 
to the proceedings. ip which it was ordered 
and given®: Juggobundhu Mukerjee v. > 
Ram Chunder Bysack (18) affirmed. 

The case in Jobeda Khatun v. Tulsi 
Charan Das (14) was also relled on. The 
learned Judges there say that the decisions 
show that symbolical possession does not in 
any way affect the possession of or give start 
to a fresh period of limitation against persons 
who are not parties to thesuit or execution 
proceedings. The learned Judges refer 
to a Privy Council case reported as Radha 
Krishna Chanderji v. Ram Bahadur (12),- 
where their Lordships say that “symbolical 
possession is sufficient to interrupt adverse 
possession when the adverse possessor is 
a party to.the -execution proceedings in 
which the symbolical possession is given; 
as regards persons not so parties, only actual 
dispossession can interrupt their adverse 
possession”. This, in my opinion, is suffici- 
ent to dispose of the point adversely to the 
appellant, if we can assume that defendants 
Nos, 1 was no party to the execution proceed- 
ings. 

A greater part however of the argument: 
before us has been centered on the second 
point, viz., as to the effect of attachment 
as interrupting adverse possession. There 
being no doubt, as already pointed out, 
that on the date of the suit the period 
requisite to establish adverse possession 
had elapsed. It is said that there are 
two cases—neither of them reported in the’ 
ase’ reports—on each side of thé 

ine, cs 

Fer the appellant it is frankly admitted 
that the case reported as Seetharamt Reddi 
v. Venku Reddi (1) is against his position, 
There the learned Judges distinctly and 
in so many words lay down that attach- 
ment could not have the effect of arresting. 
adverse possession by strangers, holding 
adversely when the properties were attach- 


($3) 5 C. 584; 50.L.R. 548; 3Shome L. R. 68; 2 
Ind. Dec. (N. s.) 979. ° 
fia, i. Oas. 564; 360. L. J. 472; (1923) A. I. R. 
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ed by the plaintiff as belonging to certain 
of the defendants.in the case against 
whom the strangers were holding. It is 
said that the, ase in Pandiyan Sai v. 
Vellayappa Rowther (2) is diametrically 
opposed:to this, and the head-note certainly ` 
gives some colour to this view. The. 
learned Judges, however, dispose of ‘the 
case in another manner. The decision in 
Seetharami Reddi v. Venku Reddi (1) was 
brought to their notiee, but they merely. 
remark: “ An old decision of this Court, 
not. reported in the authorised reports, 
namely, Seetharami Reddi v. Venku Reddi 
(1) supports Mr. Dewadoss.”. 
to dispose .of the case on a different ground, 
namely, “that a decision in a regular 
suit instituted to contest the order in’ the 
_ claim proceedings places the parties in 
status quo ante either by vacating the order 
. made in the said proceedings, or. by con- 
firming it. The result is the plaintiff is 
directed not to. interpose obstacles in 
carrying out the further steps necessary 
to reap thefruits.of the attachment. Both_ 
the parties are bound by that pronounce- 
ment. Consequently no question of inter- 
ruption of possession or of its continuance 
despite the attachment arises.” So far 
from intending to overrule or disapprove 
of the decision in Seethatami Reddi v. 
Venku Reddi (1), it appears to me from 
this last sentence: quoted from the judg- 
mènt that the learned Judges held that 
the question did not arise. In my opinion, 
therefore, as-far as authorities have been 
brought to our notice the case in Seetharamr 
Reddi v, Venku Reddi (1) stands uncontra- 
dicted. It is a case that has stood for 
over 23 years and ib seems to me that it 
would be improper for us: to decline -to 
followit unless there was some very cogent 
reason for doing so, 

Now it has been constantly held that 
adverse possession is a question of fact. 
It has been argued for the appellant that 
the nature ofan attachment is such that, 
on anattachment taking plac>, the Court 
receives the properties into its custody and . 
what this means may be seen by the form 
of attachment given in Appendix E, Form 
24, of the ©. P. €C. It only directs absti- 
nance from transferring or charging. the 
property by gift, sale or otherwise during 
the continuance of the atfachment. It 
certainly does not physically interrupt the 
possession of person’ already on the pro- 
perty and in my.view it cannot he gaid 

65. 
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even theoretically to do so. If it were 
allowed to interrupt any possession, one 
can see that a wide door is opened to fraud 
and oppression. 

The .case in Vasudeo Atmaram Joshi v. 
Eknath Balkrishna Thite (3) supports the 
appellant. That was a suit to establish 
the appellant's right and sell the property 
in dispute ‘as that of the judgment-debtors 
and it was held thatthe appellant. must 
prove that on. the date of the attachment, 
which was subsequently raised, the judg- 
ment-debtor had subsisting right to the 
property; and that the suit ‘must, there- 
fore, be tried as if it were a suit for pos; 
session by the judgment-debtors. The 
learned Judges , add “So regafded, it is not 
the case here of the judgment-debtors having 
been dispossessed or having discontinued 
possession while in possession of the pro- 
perty.” The learned Judges there speci- 
fically rely on Harishankar Jobhai -v: 
Naran Karsan (4), where the critical date 
is taken to be‘that of the order of llth: 
August 1918 which directed the removal 
of the attachment.- That date corresponds 
to 10th June 1918 in the present case and 
is conclusive’ of the -present point as 
that date is hore than 12 years from 30th 
March 1906.- An old case in Krishnama 
Rajah v. Narayanasamy Rajah (15) lays 
down that the effect of an attachment does - 
not change in any way the possession of 
the property so as to bring the case within 
12 years’ limitation. 

A further point was taken, namely, that 
the suit as allowed by O. XXIp r. 63 al- 
though called a suit, was in fact nothing 
but a continuation of the claim proceed- 
ings; and the appellant relied on Krigh- 
nappa Chetty v. Abdul Khader Sahib (16). 
In that case the Privy Council decision in 
Phul Kumari v. Ghanshyam Misra (5) was 
referred: to and in the opinion of Sadasiva 
Iyer, J., such suits have not any of the 
essential of original actions * but merely 
forms of appeal allowed by the O.P, C, 
to be brought in thè guise of original , 
suits.” This judgment af their Lordships 
has, however, been commented upon by a 
Fulf Bench of this Court in Ramatwami 
Chettiar v. Mallappa Keddiar (17), where 


. (15) 4M. H, O. R. 281 
fia 254p. Cas. 11; 38 M. 535 at p. 544; 26 M. L. J 


9. : 
(17) 59 Ind, Cas. 947; -43 M. 760 at p. 773; (1920) M, 
W. Ne 572; 39 M. L. J. 350; 28 M. L. T. 170; 12 L. W, 
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Wallis, O. J., said: “The Privy Council, 
no doubt, referred in one place to the suit 


under s. 283 to establish the right of the 
unsuccessful party to the claim petition as’ 


an ‘action of appeal ’ and tothe plaint 
in such asuit, as ‘a plaint for review of 
a summary decision’ but this language 


_ must be read, with reference to the question 
before them,” Oldfield, J., in the same case 
points out fhat all their Lordships were 
concerned with was the question of Court- 
fee, in connection with which the character 
of the relief asked for by the plaintif 
would be detisive. 

. For these reasons I am of FERPA attach- 

. ment does not interrupt adverse possession 
or rather possession which is ripening 
into adverse possession. This second point 
also fails and we must give effect to the 
decision in Seetharami Reddi v. Venku 
Reddi (1) above quoted. I agree with 
my learned brother that there being, in my 
opinion, good and sufficient authority 
against the proposition that adverse pos- 
session can be interrupted by attachment, 
there is no necessity for reference to a Full 
Bench. Consequgntly the second appeal 
must be dismissed with costs, 

V. N, V, Appeal dismissed. 
5. D, 


`. LAHORE HIGH COURT. 

e = Crviy Revision No, 711 or 1924. 

February 20, 1925. 
Present:—Mr. Justice Campbell. 
Tue Frem BHOGI LAL-TRIKAM 

LAL—DEFENDANTS— PETITIONERS 
versus 

Tus Fem AMAR NATH-LAJPAT RAI 
© =—PLAINTIFFS>-RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115-—Juris- 
diction; decision as ° to—A ppeal—Revision, whether 
lies. 

An appellate judgment, deciding, even if erromeous- 
ly, that a Court of first instance had jurisdiction to 
hear a suit, is not open to revision by the High Court. 
- Daulat Ram v. Asa Ran, 46 P. R. 1886, Arar Singh 
y. Bua Ditta, 9 Ind. Cas 674; 4 P. R. 1911; 45 P. LR. 
2911; 26 P. W. R. 191t and Chhubu Mian v. [Par Charn 
Das, 15 Tad. Oas. 529; 119 P. R. 1912; 101 P. }. R. 
2913; 46 P. We R. 1913, followed. . 


ate ‘Petition, under s. 44 of Act Ix of T 19 for 


revision of an order of the District. Judge, 


e . e 2 


MUHAMMAD SAHIB V, ALAGAPPA GHETTIAR. 


-[80 Ir C. 1925] 
Amritsar, dated the 13th October 1924, re- 
versing that of the Subordinate Jud ge, Third 
Class, ritsar, dated the 24th March 1923. 

Lala Badri Das, R B., for the Petitiowvers. 

Mr. Jai Gopal Sethi, for the, Respondents. 

JUDGMENT.—The weight of author- 
«¿ity in the Punjab is in favour of the view 
that an appellate judgment deciding (even | 
if-erroneously) that the Court’ of first in- 
stance had jurisdiction to hear the suit is 
not open tọ revisioa by the High Court, 
vide Daulat Ram v. Asa Ram (1), Arur 
Singh v., Bua Ditta (2) and Chhubu Mian 
v. Har Charan Das (3). I hold that on this 
preliminary objection the petition fajls and 
I dismiss it with costs. 

Z K. ` Appeal dismissed. 

(1) 46 P. R. 1886. 

(2; 9 Ind. Cas. 674; 4P. R.-1911; 45 P. L. R. 1911; 
26 P. W. R. 1911. 

(3) 18 Ind. Cas. 529; 119 P. R.1912; 101 P. L. R. 
1913; 48 P. W. R. 1913. : 


MADRAS HIGH COURT. 
Crvin Revision Perimon No. 143 or 1924. 
April 8, 1925, 

Present :—Mr. Justice Ramesam, 

_ Syed MUHAMMAD SAHIB— DEFENDANT 
No, 1— PETITIONER 
VETSUS 
A. P. R. Ly ALAGAPPA CHETTIAR | 
~ CoUNTER-PETITIONER—PLaINTIFF-- 
RESPONDENT. 

Civil. Procedure Code~(Act V of 1908), s. 115, 0. LX, 
+.- 18—Iix. parte decree, application to set aside— 
Matters for consideration —Good defence on merits, 
relevancy of—Defendant's knowledge of decree, nature 
of—Eyfect—Order without consider ing real question— 
Inter ference—Revision, 

In an application under O. IX, r. 13, C. P. C., what 
the Court has to find isnot whether the defendant 
has any good defence on the merits but whether 
there has been proper service, and if there is proper 
service whether there was sufficient cause for his non- 
appearance. Apart from the question of limitation’ 
the defendant's knowledge of the suit after a decree 
is irrelevant for any other purpose. [p. 1043, col. 2; pu 
1044, col. 1.) 

And even for the purposes of limitation, a ‘vague 


` knowledge that a decree had been passed by some 


Court isnot enough. It must be found that the de- 
fendant had knowledge that a particular decree had 
been passed against him in a particular Court in favour 
of a particular person and for a particular sum. |p. 
1044, cok 2] 

Bap urao Sakharåm v. Sadhu, Bhivba, 72 Ind. Cas; 
134 i B. 485; 25 Bom. L. R. T4; (1923) A. L R.B.) 
193, relied on. 

Where the Courts below have not considered in such ` 
a case the real question, whether sufficient cause has 
been: kendi by the defendánt for honappesranes) ith ig 


fF 


oad KA. « hd of ° 
[90 I. ©. 1925} 
an irregularity justifying the interference of the High 
Court in revision Ander s: 115, O. P. O.[p 10H, col. 2.] 

Where oa sammons being taken ‘outing suit the 
amin went to the village of the defendants and learnt 
that they had gqneto another place and the tims of 
their return was not known and there was no adult 
male member in their families and the summonses 


wers then affixed to the outer-doors of their houses: e 


. , Held, that there was not merely substituted service 
but good servfcé according to law. [p. 1044, col 2; 
p. 1045, col. 1.] 

Abraham Pillai v. Donald Smith, 29 M. 324, Aruna- 
chala Aiyar v. Subbaramial® 68 Ind. Cas. 971; 46 M. 
60; (1922) M. W. N. 600;.31 M. L. T. 257; 16 L. W. 583; 
43 M. L. J. 632; (1923) A. I. R. (M.) 63 and Lakshmi- 
narayana v. Standard Oil Company of New York, 72 
Ind. Cas. 669; IF L. W 627; 44 M. L. J. 488; 32 M. L. 
T. 295; (1923) A. I. R. (M4 581, followed. 

Petition, under s. 115 of Act V of 1903, 
praying the High Court to revise the judg- 
ment and decree of the District Court, 

' Coimbatore, ‘in C. M, A. No. 70 of 1923, 
preferred againstan order of the Court of 
the District Munsif, Tiruppur, in I. A. 
No. 1181 of 1923, in'O.S. No. 1006 of 1922, 

Mr. Watrap S. Subrahmanya Iyer, for 
the Petitioners. 

_ Mr. ©. Muthiah Mudaiiar, for the Re- 
spondents. 


JUDGMENT.—The facts of this 
revision petition may be stated as fol- 
lows. The respondent before me was the 
plaintiff in O. S. No. 1006 of 1922 on the 
file of the District Munsif of Tiruppur. 
He filed a suit to recover Rs. 797-9-6 due 
ona pro-note executed on 27th December 
1919 by the two defendants, The 2nd de- 
fendant never appeared in the suit and we 
‘are not now concerned with him. The first 
‘defendant is the petitioner before me. The 
first summons to him was issued in April 
1922. It was not personally served and a 
fresh service was ordered. Summons was 
taken out a second time in July 1922. The 
amin went to the village of the defendants 
on 7th July. He learnt that the defend- 
.ants had gone to Satyamangalam and other 
places and the time of their return was not 
known, and that there was no adult male 
member in their families. The summonses 
were then .affixed to the outer-doors of 
their houses. These facts were sworn to by 
the amin before the Deputy Nazir and 
apparently’ also confirmed by the report 
of the village officer. This return of the 
amin was on the 10th July: The District 
Munsif ordered the suit to preceed ex parte 
and the case was takeneup on the oth 
July and decreed in: favour of the plaintiff. 

_\The first defendant filed the present peti- 
tion vp the 7th of August 1923 with an 
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affidavit in which he states that he was 
not aware of the suit, that the notice in 
E. P. No. 2104 of 1923 (a petition filed 
for the execution of the decree) was 
served on him on 3lst July 1923. He men- 
tioned other facts going to show that there 
was collusion between the plaintiff and 
the 2nd defendant and referred to a mort- 
gage obtained by the plaint*f's brother 
from the 2nd defendant. He afterwards 
applied for and obtained a copy of this 
mortgage and filed it before the District 
Munsif onthe 19th of October 1923. The 
District Munsif said “No doubt there was 
no personal service but first defendant hds 
apparently been aware of tle decree and 
2nd defendant's alleged partial adjust- 
First defendant's 
defence on the merits seems to be very 
week, * * * * Jam notinclined to set 
aside the decree’. In an application under 
O. 1X, r. 18, C. P. C., what the Court has 
to find is not whether the defendant has any 
good defence on the merits but whether there 
is proper service and if thereis proper service 
whether there was sufficient cause for his 
non-appearance. I presuthe that in this case 
there was service which was good service 
according to law, though Ishould think 
Courts ought not to proceed to the trial of 
a case, until at least three services hava 
been taken upon the defendants which is 
the practice in the High Court and I 
would like this to be followed in the Courtg 
below before the case is allowed to proceed 
ex parte, but as I said I will assume that 
there was some good service according to 
law. But even then a defendant may give 
a good reason for non-appearance. He 
may tell the Court that, as a matter of fact, 
he was unaware of the suit which means 
that he never saw any paper pastel on the 
outer-door of his house. Ifthe Court be. 
lieves him it follows that he could not be 
aware of the suit and insuch,a case though 
there was good service, there is sufficient 
cause for the non-appearance of the party, 
and in such a casethe Court ought to set 
aside the ex parte decree, * 

In Arunachala Aiyar v. Sùbbaramiah (1), 
Schwabe, O J., and Wallace, J., held that 
this ought to be the attitude of the Court 
in dealing wituan application of this kind 
thouglt po doubt there the facts were some- 
what different. The same view was taken 

(17 6§ Ind. Cas. 971; 46 M, 60; (1922) M. W., N, 0; 
31M. lu, T. 257; 16 L. W. 583; [3 M. Li J. 633; ‘1093; 
AL RAL) 83, . è ° 

4 s . 
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by the same Bench in Lakshminarayana 


`v. Standard Oil Company of New York (2), 


' though again the facts 


are somewhat 


different. Whether the first defendant was 


‘aware of the decree after the passing of the 


decree and partial adjustment by the 2nd 


‘defendant is irrelevant except for the për- 


pose of deciding whether the petition is 
barred by Jimitation. There is no finding 


“by the District Munsif that the petitioner 
_became aware of the decree on or before 


`a particular date. 


It is, therefore, clear 
to me that, the District Munsif did not 
refer to the mortgage document and the 


‘first defendant being aware of the decree 


for the purpose of limitation, the appli- 
cation for the copy of the mortgage itself 
was made after the filing of the petition. 


“If it is not useful for the purpose cf 


| purpose, 


` question that has to be 
application of this sort. 


limitation, it is irrelevant for any other 
J, therefore, think the District 
Munsif has not addressed himself to the 
decided in an 
On appeal the 


’ District Judgesays:—‘Appellant was twice 
‘ affixed, his co-executant’s (2nd defend- 
' ant's) property was attached before judg- 
‘ment. * * * * J cannot believe his stale- 
“ment that he had no knowledge of’ the 
. suit until more than a year after the dec- 


_ Tee.” 


The statement that the appellant 


“was twice affixed only amounts to saying 
X that there was service which was good ac- 
_cording to law, a matter with which I 


* agree, 


The next statement “ his co-defend-~ 


“ant’s property was attached before judg- 


ment” seems to be irrelevant. Assuming 


' that aman heard of the. attachment of a 
: ed-defendant’s property, it does not follow 
“that he has evaded service or that he 


: cause. 


abstained from appearing without proper 
It may be he was waiting for 


“being served and hever got thé summons. 
“The next statement of the District Judge 


* that he cannot 


believe the petitioner's 
statement that he had no knowledge of 
the suit until more than a year after a 


_ debree again leads te no conclusion. Unless 


“the District Judge finds positively that the 


petitioner was aware of the decree at a time 


: which was, more than a month before the 


“petition; it isnot barred by limitation. And 


: apart from the limitation the knowledge 


-of the suit after a decree is irrelevant for 
‘any other purpose, I, , therefore, 


think 


“the District Judge also has not addrebsed 


+ (9) 72 Ind. Cas. 669; 17 L. W: 627; 44 M, L, J- 488; 
ge. L. T. 296; (1923) A. I. R. (M) 581, i 
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himself. to the proper question. The case 
of Sankaralinga Mudeli v. *Ratnasabhapair 
Mudalie(3) only shows that an amin is 
justified in affixing the sutamons to the 
door if there is no prospec? of his being 
able to serve the defendant within a 
reasonable time. I assume this point in 
favour of the respondent in.this case. In . 
Abraham Pillai v. Donald Smith (4), it was 
laid down that summons if possible must 
be served. in persch and that substituted 
service should be ordered only when reason- 
able grounds exist for believing that de- 
fendant is keeping out of the way to 
avoid service or for other reasons, he can- 
not be served in the ordinary way. Be- 
cause these conditions are not fulfilled, the 
High Court interfered in revision, It is true 
the present case is not a case of substituted ` 
service and I have held that the service 
on the door by affixture was good service 
put still as the Courts below have. not 
considered the question whether sufficient 
cause was shown by the defendant for 
non-appearance, I hold it is an irregularity 
justifying my interference in revision. In 
Abraham Pillai v. Donald Smith (4), 
the High Court itself set aside ` the 
ex parte decree. A similar view was taken 
in Nagary Rasappa Setti v. Namburi 
Venkataratnam (5), though I keep before 
my mind the fact that the revision petition 
in that case wasa petition under s. +5 of 
the Small Cause Courts Act. Wallace, J., 
seems to have taken a similar view in 
Civil Revision Petition No. 745 of 1924, 
In Bapurao Sakharam v. Sadhu Bhivba (6), 
it was pointed out that even for the pur- 
poses of limitation, a vague knowledge 
that a decree had been passed by some 
Court is not enough. It must be found 
that the defendant had knowledge thata 
particular decree had been passed against 
him in a particular Courtin favour of a 
particular person and for a particular 
sum. I agree with this view of Macleod, 
C. J., and Crump, J. A vague suspicion 
that the defendant must have heard of 
some decree is not enough to’ dismiss his 
petition on the ground that it is barred 
by limitation. It is true that the view 
in-Abraham Pillai v. Donald Smith (4) 


(3) 21 M. 324; 8 AL L. J. 58; 7eInd. Dec, (x. s.) 585, ` 

(4)-20 M. 324° 

, Qieet Ind. Cas, 928; (018) ME W. N. 1028; 14 M, 1, 
(® 72nd. Cas. 130; 47 B. 485; 25- Bom, L, R 04; 

(1923) A. L R, B.) 193, A r 


. 


was not fully coneurred in Sitram Swami 
V. Kalandi Ratra (7), Gontla Venkata Pit- 
chayya v. Uahommad Abdul Kareem Beg 
(8) and Kasiviswanethan Chetty v. Somu- 
sundaram Chetty (9). In Sitram Swami y% 
Kalandi Patra (7), the defendant left 
Bengal for* the Madras Presidency. It was 
held there was good service but the ques- 
tion whether there was sufficient cause for 
non-appearance otherwise, wa$ not discuss- 
ed. The only point discussed is whether 
the amin’s affixture of the summons was 
proper. This case, was followed in Gontla 
Venkata Pitchayya v. Mahommad Abdul 
Kareem Beg (8). In Kasivis Anathan Chetty 
v. drunachelam Chetty (10), the defendant 
had gone to a foreign territory. Substituted 
service was held to be proper and no 
other question was discussed. The same 
remarks apply to Valluri Basavayya v. 
Peruri Kistna Brahaman (11). In Bhai 
Chand Ful Chand v. Dawood Ayub (12), the 
defendant had notice. The only question 
is whether he could not attend on account 
of illness and the High Court refused to 
interfere in revision. Following Abraham 
Pillai v. Donald Smith (4) and the principle 
laid down in Arunachala Aiyar v. Subbara- 
miah (1) and Lakshmi Narayana v. Standard 
Oil Co. of New York (2), I hold I am 
entitled to interfere in revision. I find that 
thé defendant was not, as a matter of fact, 
aware of the suit and showed sufficient cause 
for non-appearance, I set aside the order of 
the Courts below and direct the District 
Munsif to proceed with the suit according 
to law only so far as first defendant is 
concerned. But as I have no desire to be 
unduly lenient to the petitioner, the costs 
in all the Courts will abide the result. 
The security already furnished by the peti- 
tioner will continue till the disposal of the 
suit. 

V. N. V. Order set aside, 


(7) 13 Ind. Cas. 127; 17 O. W, N. 999. 
(8) 23 Ind. Cas. 14; 26 M. L. J. 368; 15 M. L. T. 217; 
(1914) M. W. N. 253. 
(9) 70 Ind. Cas. 611; 42 M. L. J. 422; (1922) M. W. N. 
173; (1922) A. I. R. (M.) 93; 45 M. 875. 
4. (10) 12 Ind: Cas. 420; 21 M. L.J. 978; 10M. L.T. 
566; (1911) 2 M. W. N. 357. ° 
- (11) 23 Ind. Cas. 219; 1 L. W. 351. . 
(12) 76 Ind. Cas. 6% (1924) I. A. R, (Pat.' 816. 
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. LAHORE HIGH COURT. ... 
Seconp Cryin APPEAL No. 1554 or 1923, : 
July 16,1925. . Pee 
Present:—Mr. Justice Abdul Raoof. 
KHAZAN CHAND AND oraars—PLAINTIFFS 
-— APPELLANTS 
: VETSUS 
PARAS RAM AND orgErs—[SEFENDANTS— 
RESPONDENTS. Py > a 
Hindu Law—Custom — Suecession—Brahmans of 
Damun Chak, Tehsil Kharian, District Gujrat— 
Burden of proof. 6 
Brahmans*are essentially Hindus and non-agricul- 
turists and the burden of proving that they havein 
any particular departed from their personal law and 
have adopted rules prevailing among#their agricultural 
neighbours rests upon those who make the assertion, 


fp. 1046, col. 1.] ¢ 
Brij Lal v. Sarja Nand, 9 Ind. Cas. 829; 105 P. L. 


R. 1911; 68 P. W. R. 1911 and Salig Ram v. Badhawa, 
73 Ind. Cas. 759; 4 L, 254; 5 L. L.J. 471; (1923) A. I. 
R. (L.) 501, followed. 

Dat Brahmans of village Damun Chak in the 
Kharian Tehsil of Gujrat District are governed by 
Hindu Law in matters of succession. [p. 1045, col. 2.] 

Second appeal against a decree of: the 
District Judge, Jhelum, dated 19th March 
1923, reversing that of the Sub-Judge, 
Fourth Class, Gujrat, dated the 26th Feb- 
ruary 1928. f 

Mr. D. C. Ralli, for the Appellants. 

Mr. Shamair Chand, for the Respondents, 


JUDGMENT.—This was a suit for 
the possession of 465 kanals 9 marlas of 
land and of a house situated at Damun 
Chak, Tehsil Kharian, District Gujrat. 
The pedigree-table given in the judgments 
of the Courts below shows the relation- 
ship between the parties. The land and the 
house claimed formed part of the estate ‘of 
Devi Dial on whose death his widow Must&m- 
mat Makhni succeeded to his estate. On the 


8th July 4918 she exeguted a Will by which’ 


she divided the whole of the property to 
which she had succeeded in favour of 
Musammat Kartar Devi, her daughter and 
Paras Ram, the ‘minor son of the latter, 
Mutation was effected in favour‘of Paras 
Ram. The plaintiffs claiming to be the 
collaterals of the deceased, instituted the 
present suit on the allegation that Musam- 
mat Makhni had no authority under the 
custom applicable to the parties to make 
the alienation, The suit was resisted on 
the m&ajn ground that the community of 
Dat Brahmans of the village Damun Chak, 
Tehsil .Kharian, District Gujrat, were 
governed in matters of succession by 
their personal law and ngt by custom. „The 


“principal issue which, arose for decision 
e 


+ 
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e ‘was whether the parties were governed by 


‘custom or Hindu Law in matters of suc- 

. cession, The Trial Court, holding that 
they were governed by custom, decreed 
the plaintiffs’ claim. An appeal was pre- 
ferred to the lower Appellate Court which 
took a different view from that taken by 
the Trial Court, and holding that the 
parties were not governed by custom but 
- by Hindu Law, dismissed the claim. Hence 
this second appeal. 

The findings recorded by .the lower 
Appellate Court may be summarised as 
below: — 

(1) That D&mun Chak is principally in- 
habited by Dat Brahmans which isa large 
body having a large area in their posses- 
sion ; 

(2) that admittedly some of the mem- 
bers of the Dat Brahmans of the village 
cultivate their land, some by tenants and 
some by themselves; 

(3) that a large number of them have 
taken to service ; 

. (4) that most of them carry on trade, 
do the business df money-lending; and 

(5) that they had not given up their 
` priestly duties. 


Mr. Ralli the learned Counsel for the 
appellants has frankly admitted that no 
instances showing the application of agri- 
cultural custom to Dat Brahman of the 
village have either been cited or proved 
by the oral or documentary evidence ten- 
dered on behalf of the plaintiffs. The de- 
fendants called witnesses to prove that Dat 
Brahmans of the village in matters of 
sugcession were governed by Hindu Law. 
Some of these witnesses have cited some 
instances also. However, no documentary 
proof of those insténces was filed. The 
“burden of proof lay upon the plaintiffs to 
prove affirmatively that the Dat Brahmans 
of the village were governed by custom 
and not, by. Hindu Law. In the case of 
Brij Lalv Sarja, Nand (1), the rule laid 
down was that Brahmans were essentially 
Hindus and,.non-egriculturists and that 
the burden of proving that they had in 
any particular derarted from their personal 
law and had adopted rules prevailing 
-among their agricultural neighbours rested 
upon those who asserted it. The seme rule 
has been yeceutly laid down in the eage of 


fir? Ind. Qas. 829; "105 P, L, R, 1911; 68 P. WR, 
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Salig Ram v. Badhawa (2). The head- 
note* sufhs up the rule in “the following 
words:— mr 

“That the initial prasumption in the case 
of Brahmans is that they are governed by 
their personal law, and that the mere fact 
that afamily or tribe has departed from 
ils personal Jaw in one respect does not 
necessarily lead to the conclusion ‘that it 
has adopted agricultural custom in other 
respects.” ; 

Mr. Ralli bas relied upon the following 
rulings among others and has*asked us to 
hold that, inasmuch as the Dat Brahmans 
of the village Damun Chak were shown 
to have formed a compact body and to have 
carried on cultivation, they were governed 
by agricultural custom:— j 

(1) Bishen Das v. Ram Dhan (3). The 
ruling is distinguishable, beeause in that 
case the Brahmans had given up their 
priestly profession, while the contrary has 
been proved in this case. . - ' 

2. Devi Ditta Singh v. Dropti (4), In 
this case instances of custom in the family 
were cited and proved. $ 

3. Jai Ram v. Sardar Singh (5). In 
this case it was established that the 
Brahmans had given up their priestly pro- 
fession and -it was proved that daughters 
were excluded from succession. : 

4, Tahl Das v. Malik Singh (6). In this 
ease the custom was not established end 
the collaterals’ suit was dismissed. We 
fail to understand why the learned Counsel 
has relied upon this case. 

The present case is fully governed by 
the recent ruling in the case of Salig Ram 
v. Badhawa (2). In our opinion the learned 
Judge of the Court below has arrived at 
a correct conclusion. 

The appeal fails and is dismissed with 
costs. 

Z. K. Appeal dismissed. 

(2) 73 Ind. Cas, 759; 4 L. 254; 5 L.L. J. 471; (1923) 
A. I. R. (L.) 501. 

(3. 7 Ind. Cas. 483; 63 P. R.1910; 100P. W. R. 
1910; 112 P. L. R. 1910. 3 

(4) 2“Ind. Oas. 940; 56 P. R. 1909; 129 P. L. R. 1909; 
96 P. W. R. 1909. 5 
ie 26 Ind. Cas. 512; 23 P. R. 1914;-195 P. L. R. 


(6) 19 dnd. Cas. 855; 2 P. R. 1914; 138 P. W. R. 1913; 
236 P. L. R. 19137 ° 
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MADRAS‘HIGH COURT. 

APPEAL AGAINST ORDER No 464 @r 1923, 

e October 1, 1924. 
Present:—Mr. Jystice Ramesam and 
Mr. Justice Jackson. 
SUBRAMANIA IYER —Derenpant— 

e APPELLANT 
versus 
A, SUBBAN CHERLIAR—P.arntirr— 
RESPONDENT, ° 

Negotiable Instruments Act (XXVI of 1881), s. 9— 
Pro-note in favour of agent—Suit by principal with- 
out endorsemept, whether maintainable. 

Where a promissory npte is executed in favour of a 
person asthe agent of another, such other, as princi- 
pal, is entitled to maintain a suit on the note without 
any endorsement from the agent. : 

Veerian Chettiar v. Ponnusawmi Chettiar, 12 Ind. 
Cas, $21; (1911)°2 M. W. N. 340; 10 M. L. T. 528; 36 M. 
832; 24M L. J. 509, Sowcar Lodd Govinda Doss v. Mun- 
enpr Naidu, 31 M. 534; 4 M.L.T. 341 and Ramanadhan 
Chetty v. Katha Velan, 42 Ind. Cas. 93t; 41 M. 353; 33 
M. L. J. 627; 6 L. W. 753; (1917) M. W. N. 843; 22 M, 
L. T. 458, followed. : 

Appeal againstan order of the Court of 
the Subordinate Judge, Tanjore, dated the 
24th October 1923, in A. S. No. 115 of 1923, 
preferred against a decree of the Court of 
the District Munsif, Tanjore, in O. S. No. 570 
of 1921. 

‘FACTS.—The defendant executed a 
pro-note in favour of one Ramasami Naidu, 
who was described as “ Ramaswami Naidu, 
Manager of Subban Chettiar & Co.” The 
suit was brought by Subban Chettiar & Co., 
without any endorsement from Ramaswami 
Naidu. The defendant pleaded inter alia 
that the suit without endorsement from 
Ramaswami Naidu was not sustainable. 

Mr. E. Vinayaka Rao, for the -Appellant, 

Messrs. T. S. Ramaswami Iyer and V. 
Sundaram Iyer, for the Respondent. 

JUDGMEN T.—This case is on all fours 
with Veerian Chaitiar v. Ponnusawmi Chet- 
tiar (1) and is a stronger case than Sowcar 
Lodd Govinda Doss v. Muneppa Naidu (2), 
the remarks in which also support the view 
of the, Court below. It is true that Sowcar 
Lodd Govinda Doss v. Muneppa Naidu (2) 
was disapproved in Ulagappa Chetty v. 
Ramanathan Chetty (3) but this latter deci- 
sion was reversed in Letters Patent Appeal, 
in Ramanadhan Chetty v. Katha Velan (4). 
In Reoti Lal v. Manna Kunwar (5), the 


(1) 12 Ind, Cas. 4214 (1911) 2M. W, N. 340; 10 M. L. 
T. 328; 36 M. 362; 24 M. L. J. 509. i . 

(2) 31 M. 534; 4 M. L. T. 3416 | 

(3) 32 Ind. Cas. 821; 3 L. W. 171. 
« (4) 42 Ind. Cas. 934; 41 M. 353; 33 M. L. J® 627; 6 L. 
W. 753; (1917) M. W N. B43; 22 M. L. T. 458. : 

(5) 65 Ind. Cas, 785; 44 A. 290; 20 A. Led, 126; 
(1922) è 1. R. (A) 70, ` 


DEVI CHAND V, JAI CHAND, 


1017 


principal's name was not disclosed. The 
passage from Dicey’s Parties loan Action, 
page 134 (1870 Edition) apparently deals 


with a similar case, the only authority men- ° 


tioned being Leake on Contracts, page 302. 
Whe view we are adopting is in accordance 
with Daniels Negotiable Instrumenis, 
s. 1187, latter part. There $s no section 
about payee like s. 28 of the Negotiable 
Instruments Act, in respect of maker and 
the general principles of the Law of Agency 
apply. The principal is diselosed in this 
case. 

It is open to the defendant to prove thit, 
at the time of the executio&® of the note, 
Ramaswami Naidu was not an agent of 
plaintiff and didnot take the note for the 
plaintiff. Itis also open to the defendant 
to prove payment to Ramaswami Naidu. 
The Subordinate Judge is right in holding 
that the suit is maintainable and the appeal 


- is dismissed with costs. 


V. N. V. : 
NGA. Appeal dismissed, 
PENEI. 
LAHORE HIGH COURT. 


Srconp Orvit APPBAL No. 582 or 1925, 
July 11, 1935. 
Present:—Mr, Justice Addison. 
DEV! CHAND—PLAINTIFF— APPELLANT 
: F VETSUS í 
CoroxeL SIR Raja JAI CHAND AND ANOTHER 
—DEFEn DAA TS; — RESPONDENTS. 

Appeal, second—Finding of fact—Documentary evi» 
dence, construction of, whether question of lawe-Ala 
maliks—Shamilat, rights in. 

The question of the construction of documentary 
evidence, apart from the @onstruction of a document 
of title which is the foundation of a claim, is one of 
fact and not of law and cannot be agitated in second 
appeal. [p. 1048, col. 2.] 

Gupta Nand Bharthi v. Hari Shankar, 78 Ind. Cas, 
1016; (1925) A. I. R. (A) 38, relied on, 

‘Lhe expression ‘‘constryction” as applitd to a docu- 
ment includes two things, namely, the meaning of 
the words and their legal effeet. The meaning of the 
words in all cases is a question of fact but the legal 
effett of the words is a question of law. [€bid.] 


Dal Singh v. Pluiman, 80 Ind. Cas. 264; (1923) A. I. 
R. (L.) 626, followed. 

The question whether an ala malik is or is not 
entitled | to rights in, the shamilat is not a question of 
law. Jibid.] : 

Sultan Ali v. Amir, 51 Ind. Cas. 378% 35 P. R. 1919; 
78 Ê. D. 8.1919, Muhammad Aliv. Amir Khan, 51 
Ind Cas. 380; 36 P. R.1919;,79 P. L. R. 1919 and 
Diwan Chand v. Sundar, 36,lnd. Cay 199; 48eP. R. 
1916; 182P. W. R. 1916; TAP, D R. 1917, referred to, 

s > 
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. Second appeal from a-decree of the 
Additional District Judge, Hoshiarpur, 
dated the .24th November 1924, affirming 


- ‘that of the Subordinate Judge, Fourth Class, 


Kangra, dated the 25th May 1923. 
Messrs. Gullu Ram and Shamair Chang, 
for the Appellant. 


Lala Mehw Chand Mahajan, for the Re- 


spondents. |, 

JUDGMENT.— One Mian Devi Chand 
sued Colonel Sir Jai Chand, Raja of Lamba- 
graon; and the Secretary of State for India 
for a declaration that he should be declared 
jagirdar and ala malik co-sharer in the 
shamilat of lldikasin village Kotlu, Tahsil 
Palumpur, District Kangra, to the extent 
of his jagir in these tikas and that he was 
entitled to share the income from the 
shamilat in the above proportion. The 
Raja inter alia pleaded that the plaintiff 
was a jagirdar and ala malik only in those 
lands which were in the occupation of his 
adna maliks, and that he had nothing to 
do with the. shamilat. It was further 
pleaded that in the case of tika ban banjar 
the plaintiff was eneither owner nor ala 
malik in that tika. 

Issue No. 2 was whether the plaintiff was 
an owner and co-sherer with the Raja in 
the rights in dispute. The lower Court 


- held that he had no rights in tika ban 


banjar and that as regards the other tikas 
he was ala malik only and had no right to 
the shamilat or its income. He found that 
the original sanad was not produced and 
that undoubtedly the Settlement entries of 


‘1868 and of the last settlement were against 


the plaintifi’s claim, thotgh at the second 


‘Settlement of 189192 there were some 


entries against -which an appeal wa’ filed 


‘by the Raja and as stated in the second: part 


of para. 91, page 53, Af the final feport of 
the revised Settlement of 1897 that appeal 
was accepted and it was ordered that the 
former entries*of 1868 should be restored 
though this was not done. He came to the 
conclusion that those entries of 1891-92 
were an interpolation. 

The learned Additional Judge has come 
to the “same finding on the above point ånd 
on all other points as did the Trial Court. 
‘As regards the entries of 1891-92 he could 
not- understand. how these entries had ever 
been made in face of the remarks, in the 
revised Settlement report of 1887 alreddy 
referred to. He further held that avhether 
or not there had been some interpolation in 
1891992 the document in question could not 
a aie ta A, Se 
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be relied upon as there :was no foundation 
for the neaking of those entries. He further 
held that the document relie@ upon was in- 
consistent and indefinite. Fe 

On the above finding and also on other 
*grounds the Courts below concurred in dis- 
missing the plaintiff's suit. The plaintiff 
has filed this second appeal relying princi- 
pally on the entries already discussed’ in the 
Settlement of 1891-2. It was contended, 
however, that no second appeal lay on this 
ground. In Durga Chowdhrani v. Jewahir 
Singh Chowdhri (1), it was held “that there 
was no jurisdiction to ‘entertain a second 
appeal on the ground of an erroneous find- 
ing of fact, however gross or inexcusable 
the error may seem to be”. The Allahabad 
High Court held in Gupta Nand Bharthi v. 
Hari Shankar (2) “that the question of the 
construction of . documentary evidence, 


apart from the construction of a document” | 


of title which is the foundation of a claim, 
is one of fact and not of law and cannot be 
agitated in second appeal”. The Lahore 
High Court held in Dal Singh v. Pluiman 
(3) “that the expression ‘construction’ as 
applied to a document includes two things, 
namely, the meaning of the words and 
their legal effect. The meaning of the 
words is in all cases a question of fact and 
the effect of the words is a question of law.” 
The document in question has been held by 
the learned Additional District Judge to 
be inconsistent. and indefinite though he 
also held that the words “two parties” re- 
ferred to the Raja and the zemindars and 
not to the plaintiff., This is a finding of 
fact which cannot be challenged on second 
appeal. Besides, there is other document- 
ary evidence which is clearly against the 
appellants’ claim and which both the Courts 
below were entitled to consider, There is 
no evidence that the rights claimed were 
ever exercised. I would, therefore, hold that 
no second appeal lies. 


_Itis also clear that the contention that 
an ala malik must be presumed to have 
rights in the shamilait is nota question of 
law. It was laid down in Sultan Ali v. 
Amir (4) that where the lower-Appellate 
Court had after full consideration of.all the 
evidencé Including the terms of the sale- 


Pa è 
(1> 18.0. 23:17 I. A. 122; 5 Sar. P. C. J 560; 9 Ind. 
Dee. (x. s.) 16 (P. G). © ° 
(2) 78 Ind. Cas. 1016; (1925) A. I. R. (A.) 39. 
( ) S0 Ltd. Cas. 264; (1923) A. I. R. (Li) 626. ‘ 
nr Sl Ind. Cas. 378, 353P. R. 1919; 78 P.I R 
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deed found that the. ancestor of the defend- 
ant did not acquire a right’ to ag propor- 
tionate sharedm the shamilat such finding 
was one of fakt. Similarly it was-held in 
Muhammad Ali v. Amir Khan (5) that 
where the deed of sale was silent on thee 
point the question whether a pro rata share 
in the shamilat was intended to be convey- 
ed to the vendee was not one of: the con- 
struction of the dee@ and cgnsequently 
could not be goneinto in second appeal. 
In the recent case the original sanad. has 
not been produced. It follows from these 
rulings that a share of the shamilat does 
not necessarily go to a particular proprie- 
tor. See also Diwan Chand v. Sundar (6), 
In.the present case there is a clear finding 
-of fact that the plaintiff is. not entitled. to 
the shamilat rights he claims and that find- 
ing is based on evidence properly consider- 
ed and discussed. . 

I accordingly 
costs. i 


reject this appeal with 


| ZK, : Appeal rejected, ` 
. (5) L Ind. Cas, 380; 36 P.R. 1919; 79 P.L. R. 
1919. Í 


(6) 36 Ind. Cas. 199; 68 P. R.1916; 182 P. W. R. 
1916; 77 P. L. R. 1917. 4 a 


: MADRAS HIGH COURT. ` 
© Seconp Civin APPEAL No. 727 or 1922, 
a _ March 30, 1925. | 
`. | Present:—Mr, Justice Phillips. 
KANCHERLA KANA KAYYA—DEFENDANT 
es No. 1—APPELLANT ae 
| versus : 
‘Sri Raja VENKATARAMAYYA 
_APPARAO BAHADUR AND 'OTHERS— : 
Piatntsrrs Nos. 1l AND 2 AND DEFENDANTS ` 
3 Nos. 2 To 10 —RESPONDENTS. | 

Civil Procedure Code (Act V of 1808), O. XXXII; 
r: 7—Decree in favour of minor—Transfer by 
guardian ad litem without sanction of Court—Transfer, 
whether» void or voiddble—Third party, right of, to 
, question validity. ~ : 
“Under O. XXXII, r. 7, ©. P. ©., the guardian at litem 
of a minor is not entitled to transfer a deuree in favour 
of the minor without tha sanction of the Court. But 
such a:transaction is not void but only voidable at the 
instanca of the minor, that is, .the minor alone, can 
| avoid- the transaction on attaining majority if he 
thinks fit, or evcn earlier if some, guardian on his 
behalf thinks fit, to establigh its invalidity. 

ut a third party_is not entitled to irtterveng-ig the 

transaction and to plead that iteis yoid ab initiq wher 
neither of the parties to. the transaction accep: that 
contention. ea 
: Ishan Chandra Kundu v Nilratan Adhikari, 72 Ind. 
Cas: 1049; 2 Pat, "538; 4P: Li T: 311; 1 Pat, L: R: 2174 


KANCHERLA KANA YAYYA V, VENKATARAMAYYA APPARAO, 


` ad litem did not obtain 


1649 
(1923) Pat. 184; .(1923) A; I. R. (Pat.) 375, Phulwanti 
Kunwar v. Janeshar Das, 83 Ind. Cas. 782: 29 A. L, 
J. 521; 46 A. 575; (1924) A. L R. (A) 695; LAR. 5A. 
785 Civ. and Jita Singh v. Man Singh, 62 Ind. Cas. 794; 
21. 164; 4.L. L. J. 211; (1922) A. L R. (L) 166, relied 

Second appeal against a decree of the 
Court of the Subordinate Judge, Bezwada, 
in A. S. No. 7 of 1921, preferred against 
that of the Court of the Distfict Munsif, 
Bezwada, inO. S. No. 125 of 1919... 

Mr. G. Lakshmanna, for the Appellant. 

Mr. T. Ramachandra Rao, for the Re: ” 
spondents.. ~ 
` JUDGMENT.—The question at issue 
in this appeal is, whether the transfer of 
the decree in favour of the s®cond defend- 
ant by his guardian ad litem to the first 
defendant is valid and whether the. plaint- 
iff is entitled to contend that it shall be 
deemed invalid. The lower Courts have 
found that the transfer was not a fraudulent 
or colourable* transaction and consequently 
the plaintiff cannot -avoid it as being a 
transaction in fraud of creditors, but it is 
contended that inasmuch as the guardian ` 
e sanction of the 
Court to the transfer itis’ void. This ques- 
tion has been considered in this Court and 
it has been held in Kancherle Kanakayya 
v. Mulpuru Kottayya'(1); that. the sanction 
of the Court to sucha transfer, even after 
a decree is necessary and in this it follows 
the prior dedision in Davud Routher v. 
Paramaswami Pillai (2) which itself follows 
Virupakshappa v. Shidappa (3). 

Order XXXII, r. 7 (2), 0. P. Cy does: -not 
say that a transaction in which the sanc- 
tion of the Oourt “has not been obtained 
shall be void, but that it shall be voidable 
as against all parties other than the. minor. 
That means that the minor can avoid’ the 
transaction on attaitiing majority if he. 
thinks fit, or even earlier ifsome guardian 
on his behalf thinks fit, to establish its 
invalidity. This has been held in Ishan 
Chandra Kundu v. Nilratan Adhikari 
(4), Phulwanti Kunwar v, Janeshar Das (5) 
and Jita Singh v. Man Singh (6). — 


"(1> 63 Ind. Cas. 285; 41 M. L. J.°75; 13 LOW, 637: 
(1921) M. W. N. 437. » 

(2) 35 Ind. Cas. 70; 31 M. L J.207. 

(3 28.B. 109; 3 Bom. L. R. 565. 

(4) 72 Ind. Cas. 1049; 2 Pat. 538; 4 P. É. T. 311: 1 
Pat. L. R, 217; (1923) Pat. 184; (1923) Æ. L R. (Pat) 


375 : 
(3) 83 Ind. Cas. 782;:22 A. L. J. 521546 A. 575; (1924) 
“A. I’ R. (A) 625; L. R.5 A. 785 Civ. i 
(6) 62 Ind. Oas. 794; 2 L, 164; 4L. b: Ji 211; (1922) 
A. L R. (É) 166: í et 
° e ' i 
r e 


1050 


It isnow urged for the respondents that 
although the transaction is only voidable 
as against all partiesother than the minor, 
it is absolutely void as against the minor, 
but this cannot be so, otherwise the minor 
could not ratify it, if it were void ab initio. 

Then there seems tobe no ground for 
allowing agthird party to intervene in a 
transaction of this sort and to plead that it 
is void ab initio when neither of the parties 
to the transaction accept that contention, 
The transaction must be either ratified or 
impeached by the minor and it*is not open 
in this case for the plaintiffs to say that 
it isnot valig. The plaintiffs cannot con- 
sequently set aside this transaction and 
their suit, therefore, fails and is dismissed 
with costs throughout, 

V. N. v. 

N, HB. 


Appeal allowed; 
Suit dismissed, 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND Civin APPEAL 
No. 2564 or 1924. 

February 19, 1925. 

Present :—Mr. Justice Abdul Raoof and 
Mr. Justice Fforde. 

Musammat BEGUM BIBI—J upeMEnt- 
DesTtoR—APPELLANT 
VETSUS 
BULAQI SHAH AnD Boxs—DEOREE- 
HoOLDERS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Civil Procedure Code (Act V of 1908), ss. 50, 99— 
Execution of decree—Decree transferred for execution 
—Death of judgment-debtor—Substitution, application 
Jor, where to be made—Apglication made in Court to 
which decree has been transferred, validity of—Legal 
representative, name of, incorrectly described, effect 
of—Step-in-aid of execution—Limitation, extension 


ares application for the substitution of the names 
of the legale repfesentatives of a deceased judgment- 
debtor on the record in place of the deceased may be 
made to the Court to which the decree has been trans- 
ferred for execution, and operates to extend limitation 
under cl, (5) of Art’ 182 of Sch. I to the LimitationeAct, 
Tn any case the fact that the application is not made to 
the Court which passed the decree is a mere irregular- 
ity which is covered bys. 99 of the C.P. O., and 
does not render the application altogether invalid 
for the purposes of. extending limitation. [p. 1051, 
cols. 1 & 2.) He a . 

Where in sugh’an application. the name of the 18gal 
representative of the deceased judgmentedebtow is 
not corr.ct'y given under a bona fide mistake, the 
application is nevertheless one to take a step-m-aid of 
execution wit}in the metning of cl. (5) of Art. 182 of 

e 


e > 
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Sch. I to the Limitation Act and ¢perates to extend 
limitation, [ibid.] 

[Case-law considered.] e 
Miscellaneous second appgal from an 
order of the DistricteJudge, Gujranwala, 

„dated the lst July 1924, reversing that of the 
Subordinate Judge, Second Class, Gujran- 
wala, dated the 15th February 1924. 

Dr. Shuja-tud- Din, for the Appellant. 


JUDGMENT.—‘0n the 30th of July 
1916 Bulaki Mal obtained a money- decree 
from a Lahore Court against Fazal Hussain. 
The first application for execution of this 
decree was made on tHe 16th of Juné 1917. 
The execution case was then transferred 
under a certificate to a Court at Gujranwala 
on the 18th of October 1916. On the 9th 
of August 1917 the record was consigned to 
the record room. In the meantime Fazal 
Hussain, the judgment-debtor, had died on 
the llth of June 1918. On the 19th of 
April 1920 second application for execution 
was made against the son of the deceased 
judgment-debtor who was described as 
Rahmat Ullah under the guardianship of 
his mother Musammat Hussain Bibi. This 
application was made to the Executing 
Court at Gujranwala, A prayer was made 
in this application to have the name of 
Rahmat Ullah substituted as the con and 
the legal representative of the judgment- 
debtor. A house was attached, and it is 
stated that rd of it was sold by auction and 

- was purchased by a third party. This sale, 
however, was set aside on the llith’ of 
January 1922, on the application of a third 
party .who claimed the ownership of the 
house. This wasdone with the consent of 
the decree-holder. The present application . 
for execution was made on the 25th of Octo- 
ber 1922, against the son of the judgment- 
debtor who is now described as Inayat Ullah 
son of Fazal Hussain under the guardian- 
ship of his mother Musammat Begam Bibi. 
The execution of the decree was objected to 
on the following grounds, nemely, (I) that 
the application for the substitution of the 
name of the son as the legal representative 
of the judgment-debtor ought to have been 
made to the Lahore Courtwhich had passed 
the decree ; and (2) thatas Rahmat Ullah 
whose mame wasmentioned inthe applica- 
tion of the 19th of April 1920, was not the 
son*of-the deceasgd.judgment-debtor that 
application in fhe eye of the law was irregu- 
lar and*had no legal effect and that con- 
sequently the present application is barred 
by time. 


* 
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‘Qa the first question there is a conflict of 
authority. The Madras and Allahabad High 
Courts are of opinion that an application 
forthe substiftion of the name of the legal 
representative of a deceased judgment- 
debtor ought to be.made to the Court which 
had passed the decree (s. 50 of the C. P 
C.); while, on the other hand,the Calcutta 
High Court has ruled that the application 
can be made to the Gourt to ewhich the 
decree hag been transferred for execution 
and thatin any case if the application is 
not made tothe Court passing the decree it 
isa mére irregularity which is covered bys. 
99 of the ©. P. C. (s. 578 of the old Code, 
1882), The objectors cited the cases of Seth 
Shapurji Nana Bhai v. Sankar Dat Dube 
(1), Madho Prasad v. Kesho Prasad (2) and 
Swaminatha Ayyar v. Vaidyanatha Sastri 
(3) in support of their objections. The de- 
eree-holder relied on the decision of the 
Calcutta High Court in the case of Sham 
Lal Pal v. Modhu Sudan Sirear (4). 

_ ‘On the second question the decree-holder 
relied upon the case of Bipin Behari Mittar 
v. Bibi Gohra (5). 

Sardar Sewa Singh, Subordinate Judge, 
Second Class, Gujranwala, gave effect to the 
objections ‘and dismissed the application 
for execution as barred by time. 

On appeal Mr. Ganga Ram, the learned 
District Judge, preferred to follow the rul- 
ing of the Calcutta High Court and held 


that the application for substitution had - 


rightly been made to the Execution Court at 
Gujranwala and that in any case the irregu- 
larity was covered bys. 99 of the C. P. C. 
On the second question also the learned 
District Judge adopted the view expressed 
in Bipin Behari Mittar v. Bibi Zohra (5), 
and held that, though the name of the son 
of Fazal Hussain judgment-debtor was in- 
correctly given the application dated the 
19th of April 1920, must be treated as a step- 
in-aid of execution according tolaw. The 
appeal was allowed, the application for exe- 
cution wag held to be within time and the 
ewe was remanded with the direction that 
the execution of the decree should proceed 
according to law. : 

Against this order the present appeal 
has been preferred and both, the contentions 


(D MA ta; A. $W. N. (1895) 74; &Ind. Deg. (x. s.) 
wa) 19 A. 337; A. W. N (1897) 75; 9 Ind. , Dee, (N. 8.) 
(3) 28 M. 466: 15 M. L. J. 116. -y 


1 

(4) 220. 558;-11 Indi Dee. (N. s,) 372. 

(5) 35 O. 1047, ; 
e 5 
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raised in the Courts below have been put 
forward before us by Mr. Shuja-ud-din’ the 
learned Counsel for the judgment-debtor. 
We have no hesitation in holding that the 
view taken by the Calcutta High Court be- 
ing more consonant with justice is correct, 
and, following that ruling, we hold that the 
application for substitution made in 1920, 
cannot be treated as being wh®lly ineffec- 
tual. Weare also in accord with the view 
expressed bythe Judges of the Calcutta 
High Court in Bipin Behari Mittar v. Bibi 
Zohra (5) and we hold that application of 
the 19th of April 1920 was a step-in-aid of 
execution according to law, and the present 
application not barred by timé. 

We accordingly dismiss the appeal with 
costs. 

Z. K, Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Civic Revision APPLICATION No. 187 oF 


1925. 

September 9, 1925. 
Present:—Mr, Simpson, A. J. O, 
JAIDAT SINGH AND oTHERS— 

DErENDaNTS—A PPELLANTS 
VETEUS 
BALDEO SIN GH—PLAINTIFF—-OPPOSITE 


ARTY. 
Civil Procedure Code (Act V of 1908), s.115—Security 
found insufficient—Revisioh, whether entertainable. 
No revision can be entertained on the mere ground 
that the’ Court acted wrongly in considering a.céttain 
security offered by the applicant to be insufficient, 


Civil revision against a decree of the 
District Judge, Fyzabad, dated the 30th 
April 1924, confirming that of the Addi- 
tional Subordinate Judge, dated the 6th 
August 1923. 

Mr. H. Husain, for fhe Applicant. 


ORDER.—This is ap application under 
s. 115 of the O. P. C. in revjsion. It shows 
to what length parties will goin elaiming 
to take advantage of the provisions of this 
section. The section is intended for cases 
where a Court has acted without jurisdic- 
tion or mis-used its jurisdiction seriously, 
[ant asked to act under that section because 
eértaim security which the applicant offered 
is found by the Court to be insufficient. . 
Counsel expects me tago thrpugh. the evi- e 

s e . . 


1052. DHANPaT RAE V. 
dence and'see whether the Court was justi-. 
fied in -concluding that the security was: 
insufficient:. L decline. to do any such thing: 
The application is not admitted. te 
SN. He’ ee A r ejected.. 


a) 





pat ' . 


a ' LAHORE HIGH COURT. 

Mrgcetcannous First Civin APPrAL No. 3106: 
. or 1924. - 

| < May 6, 1925, 

«.. Present :—Mr. Justice Jai Lal. . 

r DHANPAT RAT—Decrez Hotper— |. 

baal APPELLANT : 

versus ` 
Sardarnt GOPAL KAUR— Oxsecrog 
——RESPONDENT. $ 

Custom—Estate of mule proprietor in hands of 
female heir-— state, whether liable for satisfaction of 
decree passed against previous male holder—Widow, 
whether reversioner. 

Under the Customary Law of the Punjab property 
in the hands of the mother ofa deceased proprietor 
is liable to attachment in execution of a decree ob- 
tained by a creditor in yespect of a debt incurred by a 
previous male holder ofthe estate: [p. 1053, vols..1& 2.] 

A female heir who ‘derives: her, title: to the estate of 
a deceased male proprietor by virtue of ‘her marriage 
into the family of the deceased" holder of the estate 
cannot be regarded as a rev ersioner of the deceased; 
-[p. 1053, col. 2] . 

Miscellaneous first: appeal from an order 
of the Subordinate Judge; First. Class, 
Lahore, dated the 3156 October 1924. 

Lala Badri Dass, R. B., for the Appel- 


` 


„Jant 


Moulvi Ghulam “Moh ud Din, “for the 


Respondent. 


: JUDGMENT. ZAA suit was instilut-' 
ed ° against one Udham Singh for 
recovery of Rs. 13,633. 
died during the pendency of “the suit 
and his son Balwant Singh was sub- 
‘stituted as defendant. Balwant Singh.also. 
died: and his,son Harmohan- Singh was 
substituted in, his place. Harmohan Singh 
also died 4nd Sardarni-Gopal Kaur: widow 

of Balwant Singh and the mother of Har- 
mohan Singh’was substitited as defendant 
and a, decree passed against the estate °of 
the decessed Udham Singh. - When the 
idecree-holdér attempted to execute the 
decreas by the attachment of the property 
in.the hands of Sardarni Gopal Kaur, he 
avas met by an objection’ by. the lady “that 
the estate, not being charged with the debt 
of Udham Singh, came to her in her Own 
tights.as, a reyersioner, and could not, there; 

ė A 
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Udham . Singh: 
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fore, be attached in executio of the decree. 
Relianc® was placed. on+Jagdip Singh: 
v. Bawa Narain Singh (1$eand on Bur’. 
Chand v. Gopal: Kaur (2).. Mhe learned: 
Subordinate Judge upheld the objection of: 
eSardarni Gopal Kaur and dismissed: the 
application for execution of the.decree. The. 
decree-holder,appeals to this Court. 

It is contended on behalf .of the decree-. 
holder thatthe judgwhent in Bur Chand v», 
Gopal Kaur (2), not ‘being inter, partes, 
is not res judicata and that . Jagdip; 
Singh v. Bawa Narain Singh: (1) is dis-: 
tinguishable from thé present cas bes 
cause in that case the property sought to: 
be attached- was in the hands of rever-: 
sioners and the widow is not a reversioner.. 
A widow, the learned Counsel says, does 
not claim through any common ancestor. 
but derives her interest by virtue of her 
marriage with the judgment-debtor and: 
it is, therefore, claimed that the-present case: 
is‘governed by Bhambul Devi. v. Narain., 
Singh (8), in which it was held that “where 
a male proprietor governed by Customary: ` 
Law has contracted a debt, in respect, of 
which a simple money-decree has been 
passed against him, and, thereafter has died- 
leaving ancestral landed property, which. 
has come into the possession of bis widow, 
on-the. usual life-estute, such property is 
liable to be attached at the instance. of the 
deceased: proprietor's judgment- creditor in’ 
execution of his money-decree.”. In that. 
case Jagdip Singh v Bawa Narain Singh- 
(1) was: considered and distinguished and: 
the question was propounded whether the 
widow was to be considered the next halder: 
as the term was used in the 1913 ruling and: 
the following answer. was given :— 

“The tenure of the widow is very different’ 
from. that, of the reversioner both in its 
nature and in its origin. The widow's life-. 
tenure originated in her right to mainten- 
ance but though originally “ber ‘right was 
one only of maintenance which in course. 
of time:became a right to the enjoyment 
of the whole estate, ° whether it’ exceeded 
her needs or not, it is not now disputable 
that her right is to the whole estate. 

- Thet right she derives from her marri- 
age; sbe is her husband’s representative 
and so far has this principle been carried 


GOPAL, KAUR... 


(1) 15 Ind. Cas. 866;°4 P. R. 1913; 160 P. W. R 
1912; 173P. L.R. 1912. i 

(2) Gase Ño. 836 of 1919. . 

(3) 2¢ Ind. Cas--572; 39 P. R. 1915; 103 T w. Ri 
1915; 8P* L: R: 1916. 
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‘that in many tribes she represents her 
husband even’ in collateral succession. 

Had her husband remained in existence, 
he could note‘have resisted attachment of 
his property’ How, then can his widow 
who derives all her right from her husband, 
claim a privilege which her husband dict 
‘not enjoy.”. 

On these grounds it was held that the 
property was attachable. 

The learned Counsél for the respondent 
has relied upon Mikor v. Chhaju Ram (4) 
in addition to the ruling already referred 
to. In that case the rule laid down in 
Jagdip Singh v. Bawa Narain Singh (1) 
was re-affrmed. LeRossignol, J., who was 
one of the Judges who sat on the Full 
Bench in Mikor v. Chhaju Ram (4) doubted 
the desirability or utility of laying down 
the abstract proposition contained in Jagdip 
Singh v. Bawa Narain Singh (1) and was 
of opinion that the earlier ruling was 
misleading in that it laid down one univer- 
sal principle and appeared to. hold that all 
the incidents of the tenure of a male owner 
of ancestral landed property had been 
exhaustively ascertained But finally he 
agreea with the opinion of Chevis, J., who 
agreed with the earlier judgment. Bhambul 
‘Devi v. Narain Singh (3) which is also a 
judgment by LeRossignol, J., was not 
-referred to in Mikor v. Chhaju Ram (4) 
probably that was not necessary. The 
status of a female heir in the Punjab is 
quite different to that of the male proprie- 
tors; one important difference is that 
females are not ordinarily entitled to contest 
alienations made by males: see Zenab v. 
Shah Nawaz Khan (5). 

The learned Counsel for the appellant 
relied also on Kishen Singh v. Rahmat Bibi 
(6) in which it was held that “asa daughter 
is notan agnate and derives her title not 
from thecommon ancestor but from her 
‘father...she represents her father and his 
estate in her hands is liable for his debts.” 
Jagdip Singhv. Bawa Narain Singh (1) was 
distinguished in that case also. On the 
strength of these judicial pronouncements 
it is claimed on behalf of the appellant that 
the estate. béing in the hands of the mother 
of a deceased proprietor who cannot be 
called an agnate and who derives lrer title 


(9 #9 Ind. Cas, 281; 17 P. R. Dil; 6P: We R. 
19. ° x 
5) 13 Ind. Cas. 526; 47 P. R. 1912; 103, P. LIR. 


so 145 P. W. R. 1912. 
' = (6) 44 Ind, Ons, 561; 12 P, R. 1918, 
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by virtue of her marriage in the family is 
liable to attachment in payment of debts 
incurred by a previous male holder of the 
estate. The learned Counsel for the re- 
spondentsoughtto distinguish the authorities 
relied upon on behalf of the appellant cn 
the ground that the original debtor in this 
case was Udham Singh and that between 
Udham Singh and Sardarni Gopal Kaur 
two male heirs, i. e., Balwant Singh and 
Harmohan Singh intervened and that, 
therefore, Musammat Gopal Kaur stepped 
into the shoesof her husband and her sen 
respectiveľy and further that by virtue of 
Jagdip Singh v. Bawa Narain Singh (>), 
the estate not being. attaghable in tke 
hands of Balwant Singh and Harmohan 
Singh in payment of the debts of Udham 
Singh, it was equally not liable to attachment 
in the hands of the person, that is Sardarni 
Gopal Kaur whorepresents them. At first 
sight this contention seems to be plausible 
one but, in my opinion, there is no force in 
it. The real question to be decided is whe- 
ther the person, who is in possession of the 
estate and who objects to its attachment is 
a reversioner that is whether she derives 
her’ title from the common ancestor of 
herself and the judgment-debtor. This 
cannot be predicated about any female heir 
at least not of one who derived her title 
by virtue of her marriage in the family of 
the deceased holder of the estate and that 
was the ratio decidendi in Bahmbul Devi 
y. Narain Singh (8) and Kishen Singh v, 
Rahmat Bibi (6). The point is not free 
from difficulty but I think no défference is 
made by the fact that the son and the grand- 
son of Udham Singh inherited the property 
before it came into possession of Sardarni 
Gopal ‘Kaur. ; 

I, therefore, accept this appeal, set aside 
the order of the learnéd Subordinate Judge 
and hold that the land left by Udham 
Singh and in the hands of Sardarni Gopal 
Kaur is liable to attachment and sale in 
execution of the decree against the estate 
of Udham Singh and*I remand thease to 
the learned Subordinate» Judge with direc- 
tions to proceed with the execution of the 
decree in accordance with law. ~ 

Z. K, Appeal dismissed, 


1053 


1054 #IRM OH HIRA SINGH-PRITAM SINGH v. SÊGRITTARY of stare FOR INDIA. ` [80 L G. 1995] 


MADRAS HIGH COURT. 
ORIGINAL BIDE APrEAL No. 77 oF 1924. 
December 11, 1924, 

.  Present:—Sir Victor Murray Coutts- 
Trotter, Kr., Chief Justice, and Mr. Justice 
Madhavan Nair. 
Tne OFFICIAL ASSIGNEE oF . 
MADRAS— APPELLANT 
5 Versus 
Tus Zemindar or UDAYARPALYAM 
— RESPONDENT. 

Presidency Towns Insolvency Act (III of 1909), s. 
18—Insolvency jurisdiction of Iligh Court—Stay of 
proceedings in Subordinate Courts, e 

Under s.18 of the Presidency Towns Insolvency 
Act, the High Court in its insolvency jurisdiction 
has. power to stay proceedings pending before a 
Mofussil Court subordinate to the High Court. 

Appeal from the judgment and order 
of Mr. Justice Waller, dated the 3rd 
November 1924, passed in the exercise of 
the Insolvency Jurisdiction of the High 
Court, in I, P, No. 299 of 1924. 


FACTS.—The Official Assignee repre- 
- senting the estate of an insolvent applied 
by Judge’s summons to His Lordship Mr. 
Justice Waller sitting in the Original Side 
to direct stay of the proceedings in O. S, 
No. 52 of 1924 on the file of the Sub- 
Court, Kumbakonam, pending the further 
orders of the High Court and also to 
give the Official Assignee leave to take 
such proceedings as may be found 
necessary against the Zemindar of Udayar- 


palayam in respect of certain properties. ` 


The question was then raised as to the 
power of the High Court sitting in insol- 
vency to stay suits in Subordinate Courts. 
His Lordship Mr. Justice Waller held that 
the objection to jurisdiction must be sus- 
taiaed and that the Court exercising juris- 
diction under the Presidency Towns Insol- 
vency Act has no power of supervision over 
the Sub-Court of Kumbakonam, thats. 18 
did not apply and that the proper course 
for the Officigl Assignee was to apply to 
the Sub-Court under s. 18 (3) of the Act. 
The Official Assignee appealed. 
Mr. Varadarajalu Mudaliar, for the Ap- 
pellant. E : 
JUDGMENT. 
Coutts-Trotter, C.: J.—This is a 
matter clearly within the jurisdiction of the 
Court under s. 18 corresponding to the 
familiar section ofthe English Bankruptey 
Act, whereby’ cases of this kind are trans- 
ferred asa matter of courseevery day and 
every one who has ever had any experience 
ba . 


of these matters will be quite familiar 
with it, : : 

The a®peal must be allowed and the learn- 
ed Judge must exercise the jurisdiction 
which he has held that he did not possess. 
Costs on the original scale. 

° Madhavan Nair, J.—I agree. f 
Vi NENG Appeal allowed. - 
N. E. . 


LAHORE HIGH COURT. 
Civiu Reviston Petition No, 140 or 1925, 
July 16, 1925, 

Present:—Sir Shadi Lal, Kr., Chief Justice. 
Tue Fira HIRA SINGH-PRITAM 
SINGH, tHsoucu PRITAM SINGH— 
PLAINTIFES—PETITIONERS 


versus 
Tas SECRETARY or STATE For 
INDIA in COUNGIL, THROUGH THE 
COLLECTOR, AMRITSAR—DEFENDANT 
— RESPONDENT. 

Railway Company—Carriage of goods—Goods con- 
signed to Railway Company, loss of—Suit for damages 
~-Wilful misconduct—Burden of proof. 

In a suit to recover damages from a Railway Com- 
pany for the loss of goods consigned to the Company, 
for carriage under Risk Note Form “B” the burden 
lies upon the plaintiff to prove that his case falls 
within the exceptions laid down in the Risk’ Note. 
The refusal of the Railway Company to account for 
the logs of the goods does not justify the Court in 
holding that the loss must have arisen from the 
wilful misconduct of the Oompany’s servants., 

Petition, under s. 25 of Act IX of 1887, for 
revision of a decree of the Judge, Small 
Cause Court, Amritsar, dated the lst 
December 1924. 

Mr. Jai Gopal Setht, for the Petitioners. 

Kanwar Dalip Singh, Government Ad- 
vocate, for the Respondent. 

JUDGMENT.—On the 4th February 
1923, 168 tins of ght were delivered at 
Kaithal to the defendant Railway Company 
for despatch to the plaintiffs at Antritsar, 
but when the goods reached the consignees 
at Amritsar, 10 tins of ghi were found 
missing. The question is whether the de- 
fendant Company are liable’ for the loss 
caused to the plaintiffs. 

The corttract, between the parties is con- 
tained in whgt is called “Risk Note Form 
B, aid the goodg were despatched at a 
reduced rate upon the, condition that the 
Railway? Company shall not be liable for 
Joss, bte, unless the loss is due “either fo 


(90 I. GC. 1925]. 
the wilful neglect of the Railway Adminis- 
tration or to „theft by or to the wilful 
neglect of itsservants.” It is obviously the 
duty of the pfaintifis to prove tifat their 
case falls wifhia the aforesaid exception 
and this they have failed to do. There is 
no direct evidence to show that the 
loss was due to the wilful neglect of* 
“the Railway Administration or to the 
theft by or to the wilful uêglect of its 
servants, and the circugnstances relied upon 
by plaintiffs are inconclusive, ° 

As pointed out by the House of ‘Lords in 
Smith, Limited v. Great Western Railway 
(1) even the’ refusal, of the Railway Com- 
pany to account for the loss of the goods 
cannot justify the Court in holding that 
the loss arose from the wilful misconduct 
of the Companv’s servants. 

The learned Judge, of the Small Cause 
Court has, upon a consideration of all the 
relevant circumstances, come to the conclu- 
sion that the plaintiffs have .failed to prove 
any wilful neglect or theft which would 
bring the case within the exception con- 
tained in the Risk Note and his finding can- 
not be impeached in revision. 

The application for revision is according- 
ly dismissed with costs. 

. Z, K. Petition dismissed. 
. (1) cee 1 App. Cas. 178: 91 L. J. K. B. 423; 27 
Oom. Oas. 247; 38 T. L R. 359. : 





MADRAS HIGH COURT. 
Civiu Revision Patition No. 34 or 1923. 
November 19, 1924 
_Present:—Mr. Justice Devadoss. 

Y. A. VENKATARAMIAH— 
PETITIONER 
Versus 
M. SUBBIREDDI AND ANOTHER— 

, _ RESPONDENTS. i 

Election petition—Election rules—Voter writing 
candidate's name on ballot paper—Vote, validity of — 
Misconstruction of rule--Refusal to apply rule—Revi- 
sion—Interference by ITigh. Court—Civil Procedure 
Code (Act V of 1808), s. 115. : 

One of the rules regulating the conduct of elections 
in Madras is that the voter should only places his 
mark on the ballot paper against the ngmeof the 
candidate for whom he wants to tote and should not 
writs hisown name or the name ofé¢he candidate on 
the ballot paper. A voter wha writes the name of the 
candidate on the ballot paper agafnst the space left 
for the cross-mark commits a breach of the election 
rules. These rules are not merely directory but magda 
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tory and a violation of these rules nullifies the vote 
and such a vote should be declared invalid. 

The fact that a lower Court in dealing with an 
election dispute has misconstrued an election rule, is 
nota proper ground for interference with its decision 
in revision. Where, however, the Court has refused 
to apply a certain rule on the ground that the rules 
should not be strictly construed in, the case of illite- 
rate voters its decision is open to revision. 


*Petition, under s. 115 uf Act V of 1908, 
praying the High Court to revise an order 
of the District Court, Anantapfr, dated the 
3lst August 1922, in O. P. No. 21 of 1922. 

Mr. K. Srinivasa Rao, for the Petitioner. 
Mr. V. Ramadoss, for the Respondents.. 
JUDGMENT.—tThis is an application 
to revise the order of the District Judge of 
Anantapur, declining to set aside an eled- 
tion on the ground of violatio& of the rules. 
The petitioner's allegation in the petition 
was that one of the voters, instead of mak- 
ing a cross against the name of the candi- 
date, wrote his name (the candidate’s name) 
in the space provided, and that this was 
against the rules governing elections. The 
learned J udge held, that it would bein- 
expedient to construe too strictly the rules 
regulating the conduct of unlettered persons 
like many of these voters. One of these rules 
regulating the conduct of elections, is, that 
the voter should only place his mark 
against the name of the candidate for whom 
he wants to vote, but should not write his 
own name.or.the name of the candidate, 
for, by doing so the very object of the 
secret ballot will be lost. It is essential 
that in the case of secret ballot that it 
should not be known for whom a particular 
voter recorded his vote. It is admitted that 

a voter who writes the name of thé candidate 
against the space Jef, for the cross mark 
commits a breach of the election rules, 
These xules are not merely directory Sut. 
mandatory. The violation of these rules 
nullifies the vote, andesuch vote should be 
declared invalid. The contention of Mr, 
Ramadoss for the respondent is, that this 
is a revision under s. 115 ang the learned 
Judge has neither exercised a jurisdiction 
not vested in him by Jaw nor has Ite declin- 
ed to exercise a jurisdiction vested in him, 
If the learned Judge has‘only misconstrued: 
the rule, it would not be a proper ground for 
interference; but he seems to think that 
the rule should not be strictly construed in 
the case of illiterate voters. Whether the 
voters “are literate or illiterate, the rule is 
thessame. That being so, I think this is a 
casa for this Court to interfere? It is very 
unfortunate that this matter comes up near, 

2. e +e 
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lv two and half years, after the date of the 
election. It is said that an order now pass- 
ed would unseat the respondent and would 
entitle the petitioner to a seat. Considering 
that the result turned upon a single vote, 
Í think this isa case in which the lower 
Court’s order should be set aside. I, there- 
fore, seb aside the order.of the District 
Judge and the’result will be that the peti- 
tioner will bê declared elected and he will be 
entitled to take his seat and the respondent 
will lose his seat. a aed . 

The petitioner will be entitled to costs 
only in this Court. 5. 6 
VW. N. V. _ Petition allowed. - 
ORK, 6 i 
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: LAHORE HIGH COURT. a 
T Suconp CIVIL APPEAL No. 3040 oF 1924. | 
fos April 20, 1925. ° 

_. Presént:—Mr. Justice Martineau. |, 
-` Musammat RAM RAKHI—PLAINTIFE | 
ee i —@\ PPELLANT is 
l si : -. versus’ PAN 

DAULAT RAM AND ANOTABR— || 

. DEFBNDANTS—RESPONDENTS.  , ` 
Hindu Law—Marriage—Widow, reimarriage of— 
‘Ceremonies, necessary—Anand marriage, validity of— 
“Anand Marriage Act (VII of 1909), applicability of. 
“The Anand Marriage Act of 1909 is an enabling 
and not a disabling Act and it does not follow that 
‘because that Act doés not apply to a particular marri- 
age solemnized according “to the anand ceremony, 
the marriagg is not a valid one. | h 
- Tt is not necessary for the validity of the marriage 
of a Khatri widow that all the usual ceremonies which 
have to be performed in tke cdse ofa Khatri girl on 
her first marriage should be performed. In such a 
case if the parties go through such ceremonies as they 
‘ean reasonably arrange for and clearly and unequivo- 
cally express their intention to enter into the marriage 
relation with each other afd asa fact théreafter live 
‘together as husband and wife, such union is a valid 
marriage. ‘3 
' Second appeal from:a decree of the 
District Judge, Shabpur at Sargodha, dated 
the Lith October 1924, reversing that of the 


Junior Subordinate Judge, Sargodha, dated 


the 18th August 1424, |. 
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‘follow that because that 
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- Mr. D. C. Ralli, for the Appellant. A as 
Lala Badri Das, R. R., fos the Respond- 

ents. - 

- JUDAGMENT.—The plaintiff sued” for 
a declaration that she-was noty the wife of 
the defendant Daulat Ram who allegéd that 
she had married him after the death of her 
first husband. She was given a decree by 
the Trial Court but the District.Judge on . 
appeal dismissed the suit, finding that the 

plaintiff had been nwarried‘to the defend- 

ant, the marriage having been solemnized 

according to the Anand ceremony, that she 
lived with him as his wife -and that the 

marriage was valid. . . 

It is contended for the plaintiff in second - 
appeal that as the defendant Daulat Ram is 
a Khatri and not a Sikh the marriage is 
invalid, the Anand Marriage Act VII of 
1909 not being applicable to a marriage 


hetween persons not professing: the Sikh :.- 
religion.. But as observed by the learned . ` 


‘District Judge, Act VII of 190) is an enabl- 
ing and not a disabling Act and it do's- not 
Act does not 
apply the marriage is not a valid one. In 
Lal Chand v. Thakur Devi (1); it was 
held that it is not’ necessary for the 
validity of a marriage by a Khatri widow 
that.all the usual ceremonies which ‘have to 
be performed in the case of a Khatri girl on 
her first marriage should be performed and 
that in such cases if the parties go through 
such ceremonies as they can reasonably 
arrange for and clearly and unequivocally 
express their intention to enter into the 
marriage relation with each other and as a 
fact thereafter live together as husband and 
wife, such a union is a valid marriage. I 
agree with the learned Judge that this’ 
ruling is in point and that the marriage 
solemnized between the parties in the 
Anand form. was a valid marriage. 
‘The appealis dismissed with costs. 
“4 K. Appeal dismissed, 


(1) 49 P., R. 1903; 118 P. L. R. 1903. 
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Aana of suits and appeals. 
. 1908, ©. XXII 
Acts—General. 


Act 1855—XIIl. See FAAL ACCIDENTS Act: 

m 1860—XLV. See Penat Cons. 

m 1864—TTT. See FOREIGNERS Act. 

~ 1867— 111. See PUBLIO GAMBLING ACT. 

~~~ 1870—VII. See Couer Fres Aor. 

——~ 1872—I. See EVIDENOE ACT. 

~ 1872—IX. See CONTRACT AOT, 

m= 1873—-X. See OATHS Act. 

= ,1877—I. See Spuorrio RELIRE Act. 

rom 1881—V. See PROBATE AND ADMINISTRATION ACT. 
-~ 1881—XXVI. See NEGOTIABLE INSTRUMENTS Act. 
—— 1882—IV, See TRANSFER or PROPERTY ACT. 

~~, 1882—V, See EASEMENTS AOT. 


—— 1882--XV, See PRESIDENOY, SMALL CAUSE Courts 


cr. 
‘= 1887— VII. See Surrs VALUATION Aor. 
~~~ 1837—IX. See ct Suant Cause Courts 
or. 
~ 1889-—-VII. See Sucogsston CERTIFIOATE Act. ' 
~~~ 1890—VIII. See GUARDIANS AND Warps Act, 
~ 1890—IX. See RAILWAYS Act. 
——~ 1893—IV, See PARTITION AOT. 
=- 1894—I. See LAND AOQUISITION ACT. 
~~~ 1898—V. See CRIMINAL PROCEDURE CODE. 
——~ 1899—IT. See Stamp ACT. 
~~~ 1899--IX. See ARBITRATION Aor. 
~~~» 1907—TIT. See PROVINCIAL Insonvency Aor. 
~m 1908--V. See Crvin PROCEDURE Cops. 
——~ 1908—IX. See LIMITATION Act. 
- —— 1908—XVI.- See REGISTRATION Act. 
an 1909—ITI. See Presrpency Towns INGOLYENGY 
ACT. 
~ 1909—VII, See ANanp MARRIAGE Act. 
~ 1912—IV. See Lunacy Act. 
~~~ 1913—VIT. See COMPANIES AOT. 
~—~ 1914—VIIL See Moror VEHICLES Act. 
——~ 1920-—V. See PROVINCIAL INSOLVENCY Act. 


~~ 1922—XI. See Income Tax Act. 
Acts—Bengal, 
m 1859 —V. See BENGAL GHATWALI LANDS Act. 


“= 1859-—-XI. See Bencan Lanp Revenus BALES 


AOT. 
—— 1870—VI See VILLAGE OHAUKIDARI ACT. 
—— 1876 —VII. See LAND REGISTRATION Act. 
—— 1876--VIII.+ See Esrares PARTITION Act. - 
—— 1889—IX. See Cess Act - 
—— 1831—111. See BENGAL MUNICIPAL Act. 
~~ 1885—VIIL See Bencik Tengngy Act? * 
-~ — 1919—V. See sone a. SELF-GOVERNMENT 

CT, Hi 

——~ 1929 I. See Oarcurrs RANT Aor, $ 4 
me 1923—IIT. See Catcorra MUNIGIPAL Act. 


i Acts—Bihar & Orissa.” 
vere 1908F]. See Onora Nagpur TENANOY AOR 


wa 


emanên ra, maara 


See C, P, 0.. 


Acts—Bombay. 

Act 1876—X. See Bompay REVENUE JURISDICTION 

| . Aot. ° 
—— 1879—V. See Bompay Lanp REVENUE OODE. 
—— 1888— 111. See Orry or Bomsay Muwicipan Aor.. 
-— 1890—IV. See BOMBAY DisrrictgPonice Act. 
——~ 1901 — 111. See Bosrpay Distaict Muniorpan Act. 
—— 1904—I. See BOMBAY GENERAL CLAUSES ACT. 
—— 1906—II. See MAMLATDARS' Courts ACT. 
— 1920—XVIL See Bompay PLEBADERS Act. 


Acts—C, P. 
— 1920—I. See O. P. Tenanoy Act. 
Acts—Madras. 


—~ 1884—V. See Mapras Looan Boards Aor. 

-—— 1886—I. See MADRAS ABKARI Act. 

—- 1900—I. See MALABAR COMPENSATION FOR TENANTS 
` IMPROVEMENTS ACT, 

—— 1908—I. See Mapras Est#es LAND AOT. 


—— 1920—V. See Maria Disretcr MUNICIPALITIES 
cT. ` 
Acts—U. P, 


.. —— 1869—I. See- OuDH Estates ACT, 


—— 1876—XVUI. See Ounu Laws Act. = 
—— 1879—XI1II See OuDH Orv Courts Act. 
—— 1886—XXII. See Oups Rent Act. 

-—— 1901—II. See AGRA TENANOY Act. 

—— 1901—IIT.. See U. P. Lann Revenue Act, 


Regulations. ‘a 
— 1814—XXIX. See BENGAL GHATWALI LANDA. 
REGULATION., . 
— 1819—VUI. See BENGAL PATNI TALUKS REGULA- 
TION. i 
— 1825—X1. See BENGAL ÅLLUVION AND DiLt- 
3 VION REGULATION. y 
—— 1872—I]] See SONTHAL PARGANAS SETTLEMENT 
REGULATION. . 
Statutes. 


1915—(5 & 6 Guo. V, o. 61). See GOVERNMENT oF INDIA 
CT. i 


. Admission, erroneous, of Counsel on point of law, 


whether binding. 


An erroneous admission by Counsel on a “point of 
law is of no effect and does not preclude a party from 
claiming his legal rights in the Appellafe Court. © 
Ram CHANDRA AGARWALA V. SYAMESWARI Dasyd, 42 0, 
L. J. 71; a. 1. R. 1925 Cal. 1171 98 


Adverse “possession, ` See TEANSFER OF PROPERTY 





Agd 1882, ss. 92,93 ` . 418 
~ a ingredients of, See ae Act, none 
Sou. IPART. 144 s 1907 

e . . 


7 
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Adverse possesslon—concld, 


——-—— Attachment, whether sufficient to interrupt 
adverse possession—Symbolical delivery—Effect on 
possession of persons not partiésto suit. ` 7 5 
Anattachment doesnot interrupt adverse posses- 

sion or rather possession which is‘ ripening into ad- 

verse possession. e 
Per Phillips, J.—Obiter dicta—Advyerse possession 

is not disturbed except by actual ouster. : 

_ An attachngsent under Ch. XII of the Cr. P. O. 

implies an actual taking possession of thé property 

by the Magistrate or by some one under his orders. 

Per Odgers, J.—Symbolical. possession is sufficient 
40 interrupt.adverse possession when the adverse pos- 
sessor‘is a party to the execution proceegings in which 
the symbolical, possession is given, But as regards 

ersons not so parties, only actual dispossession can 

Interrupt their adverse possession. z 
An attachme® does not physically interrupt the 

possession of persons alrealy onthe property and it 

cannot be said even theoretically to do so. M RENGA- 

NATHA IYER V. SRINIVASA IYENGAR, 22 L. W. 274; 49 M. 

L. J. 656; A I. R. 1926 Mad. 42 1037 

om Hindu widow, possession of, when in her own - 
right, 

Where a Hindu widowed mother, who is not entitled 
to succeed to the property left by the widow of her 
deceased son, takes possession of’ the property on the 
death of such widow, she does soin her own right 
and the adverse possession enuresin her and cannot 


be deemed to be referable to her son's estate. O 
Pane SINGH v. Deigpan Singa, A. I. R. 1926 Oudh 
. : 825 


Landlord and tenant—Assertion of title by 
tenant—-Re-entry, right of, absence of-—Landlord, 
whether affected by assertion—Ejectment suit~ 
Tenancy, plea of, whether bar to plea of adverse 
possession. 

Where a tenant is in possession of land and the 


. landlord bas not the immediate right of re-entry, any 


assertion of title by the tenant would not make time ran 
against the landlord, for the reason that the landlord 
cannot claim any redress so long as he is not entitled 
to get possession of the land. The real fact which 


makes the Law of Limitation run against the landlord . 


is that he is entitled to immediate possession. 

. Inasuit for possession of land, a mere assertion of 
tenancy does not deprive the tenant from pleading 
limflation and it is open to him in the first “place, to 
plead:that the land was comprised in his tenancy, 
and, in the second place tg assert that if ehe tenancy 
is not established, as he has held possession of the 
land for more than 12 years, the right of the plaint- 


- iff to recover possession has been extinguished by 


the Law of Limigation. C Kuatemy CHHAIKUDDIN V. 
Ram NARAIN GHOSE 617 
Mgrigaye—Agreement to relinquish equity of 
redemption—Agreement ‘hot properly evidenced by 
document and not bigding, whether sufficient to start 
adverse possession. : 

, An agreement te relinquish the equity of redemption 
would not be binding if not properly evidenced by a 
document but it will start adverse possession against 
the mortgagor from the date of such agreement. O 
Teap ALI v. DWARKA : 736 


Agra Tenanoy Act (Il of 1907), ss. 196, 197— 
Aak af Civil and Revenue Courts—-»Préce- ` 
' dure, à 3 
Sections 196 and 197 of the Agra Tenancy Acte must 


he read together, They,both deal with a case in which ` 


INDIAN CASES. 


E i 


Agra Tenancy Act—concld. . 


an object#on is taken in the Appeflate Court that the 
suit was wrongly instituted in the Gourt below instead 


“ofin a Civil or Revenue Court as she case may be. 


Section 196 tells the Appel#ate Court what to do if the 


objection was not raisedin the Trial Court. Sec- 


tion 197 tells it what todo ifthe objection had been 
raised. Both sections assume that the Trial Court has 
entertained. the suit and disposed of it on the merits. 

Neither sectfon deals with a case where either or 
both Courts has or have, wrongly refused to exercise 
jurisdiction. A BISHESHAR PRASAD PANDAY v. RAGHUBIR, 


`L. R. 6 A. 255 Rev; 24 A. L. J. 83; A. I R. 1926 All. 58 


353 


Anand Marriage Act (VIL of 19099, scope of. See 
HINDU Law—MarriaGe * © © 1056 


Appeal (Clvll)—Additional evidence, admission of; 
without objection—Reasons, failure to record, effect 


oy. 

Were a document is admitted in evidence by an 
Appellate Court without any objection by the opposite 
party and no prejudice is caused to the latter by the 
admission of the document, the document would not 
be rendered inadmissible by the mere fact that the 
Appellate Court neglected to state its reasons for 
admitting itin evidence. O NABIN CHANDRA KAPALI v. 
Gour MoHAN MISTIRI 756: 
—_______-——— Agreement to abide by finding of 

Court—Appeal, whether lies. : 

Where both parties toa suit agree in a particular 
matter to abide by the finding of the Court in 
respect to it, such finding is final and binding on the 
parties and no appeal lies against it, the decision in 
such cases being in the nature of an arbitrator's award, 
N Samsa v. Paiki, 21 N. L. R.84; A. L R. 1925 Nag. 


463 550 
———— Appellant, duty of. - 

An appellant must establish, before he can succeed, 
not only that the decision of the Court below might 
well have been different but that it ought necessarily 
to have been so. O NARAIN Dass v. DEBI DIN SINGH, A. 
I. R. 1926 Oudh 38 566 

——_—— Appellate Court, interference by. 

See HINDU LAW—JOINT FAMILY . 458 
Appellate Court's power to deter- 
mine value of appeal. See JURISDICTION 





A 


321 


—— Mortgage suit—Preliminary decree, 
ex parte-~-Final decree—Order refusing to set aside 
decree—Appeal, whether lies. , 





No appeal lies against an order refusing to set aside - 


a preliminary decree’ after the passing of, the final 
decree. 
A preliminary decree is an interlocutory order, and 


the right of appeal against interlocutory orders ceases ` f 
C JOGENDRA NARAYAN ` 


with the disposal of the guit. 
Das v. SATYENDRA CHANDRA Guosg, 29 O. W. N. 640; 
A. I. R. 1925 Cal. 720 380 
— Suit of small cause nature—Execution 
No appeal lies to the High Court against an order 
of an Appellate Court in a matter of execution ina 
suit of small cayse nature. M  VBERARAYAN 2, 
AYYAKUTTI, 48M. L. d. 499; &. I. R. 1925 Mad. 742 
. . ` 
P e 794 
` +— (Second): Construction of document—Report 
of Commissioner, construction of —Question of law. 





—Appellate Court, order of. 





It is not every document, the construction of whieh, 


is to bè tredted as involving an issue of law, 


s e 


” 


= Vol, 90) 
: Appeal (Second)—contd. | 


The report of a. Commissioner under O. XVI, r. 10, 
O. P. C., cannot” Be regarded as a document, the con- 
struction of whith involves a poin of law for the pur- 
poses of a second appeal. 

. The report of a Commissioner is not documentary 
evidence which might be misconstrued. It is, in fact, 
an investigation made by him and it takes the place of 
oral evidence. ` O Sumzr SINGH v. DALTHAMMAN SINGH 
eaaa Clistom, @hether question of law or 

fact—Finding, whether can be questioned—Wajib- 
ul-arz, erroneous rejection of. 


A question as tothe existence of a custom is one. 


of mixed fact and law The question whether the 
-facts found in any giver instance prove the existence 
of the essential attribute of a custom or usage is a 
question of law and in second appeal an enquiry is 
ermitted to be made whether all the attributes of a 
egal custom have been established or not by the evi- 
dence which i accepted by the lower Appellate 
Court. 
Where a lower Appellate Court in deciding whether 
a custom does or does not exist has rejected a wajib- 
-ul-arz on an erroneous view of the law, itis open to 
the High Court to interfere with the finding of the 
lower Appellate Court in second appeal. O Raza 
Husain Kuan v, SuBHANI, 2 O. W., N. 838; A. I. R. 1926 
Oudh 53 : 525 


aaa maran Finding of fact involving conclusions 

of i a can be questioned-- Appellate Court, 

uty of. j 

The finality.given by law to a finding of fact arrived 
at by a Court of first appeal renders it necessary that 
the finding should be arrived at after due circumspec- 
tion and be expressed in clear and definite terms. 
` A party toan appeal is entitled to claim a clear, 
definite and specific finding on every issue of fact 
raised in the case, and ifthe finding is vague, in- 
definite or ambiguous, it is but right to insist on such 
a finding being given or to send an issue hack in order 
that the question of fact might be determined on find- 
ings adduced in a manner not open to misconstruction 
or doubt. h 

While findings of fact cannot be questioned in 
second appeal, the soundness of conclusions drawn 
from any facts may involve matters of law and 
may be questioned in such appeal. A CHANNU DUTTA- 
VYAS v, SWAMI GYANNANDIJI MAHARAJ, A.J. R. 1926 All. 
130 976 


a Finding of fact—Documentary evi- 
dence, construction, of, whether question of law—-Ala 
maliks—Shamilat, rights in. i 

` The question of the construction of documentary 
evidence, apart from the construction of a document 
of title which is the foundation ofa claim, is one of 
fact and not of law and cannot be agitated in second 
appeal. 

‘ithe expression “construction” as applied to a docu- 
ment includes two things, namely, the meaning of 
the words and their legal effect. The meaning of the 
words in all cases is a question of fact but the legal 
efect of the words is a question of law. > < 

The question whedher®*an ala malik is or is not 
entitled to rights in the shamilat is fot’ a questign of 
Jaw. L Devi CHAND v. Jar Crane, A, I. R. 1926 Ce 
Finding of fact — Doeumentary 
evidence not considered-—Finding, whether binding. 
Where an Appellate Court mentions certain docy- 

e 2 


. 
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Appeal (Second)—concld, 


ments in the course of its judgment in stating the 
argument on behalf of one of the parties but fails 
to consider the documents or their legal effect in 
arriving at its finding, the finding, even although 
ope or mo is not binding on the High Court in second 
appea. : 

Per Mullick, J—A finding as to the identity of 
property sold at a Court salo relates taa mixed ques- 
tion of fact and law and is open to revision in second 
appeal. Pat CHRISTIAN v. Prasad Raut, (1925) Pat. 
220; A. I. R.1925 Pat. 615; 4 Pat. 760;7 P. L. T. 280 

501 
——— Finding of fact, whether can be 
impeached*-Fvidence, consideration of—First Appel- 

late Court, position of. . 

The mere fact that upon the documents and evi- 
dence placed before the learned Dé@strict Judge the 
High Court would have come toa different conclusion 
is no ground for second appeal; “it is precisely this 
revision of evidence which is excluded by the limited 
character of a second appeal. , 

If there is evidence to be considered the decision 
of the second Court, however unsatisfactory it might 
be when examined, must stand final. 

Given certain set of facts, from which two ‘in- 
ferences are possible, it is open tothe first Appel 
late Court to draw any one of them. N E.I. RAILWAY 
Co. v. BADRILAL < ' 209° 
—~ -—-——— Finding of fact—Interference by 
High Court. See Bencan Tyyanoy Act, 1885, ss. 5, 
103A 895 
-—--—— Hindu joint family—Alienation by 
. father—Necessity, whether question of fact or law. 

See HINDU LAW—JOINT FAMILY 
— oo  Nuisance—Pinding of fact~Intera 

ference by High Court. : - 

Where an Appellate Court on a consideration of the 
evidence in the case and all the circumstances, local 
and others, comes to the conclusion that a latrine does 
not constitute a nuisance, the finding is one of fact 
and cannot be interfered with in second appeal. L 
MANGTU v. Lacucar Rau, A. I. R. 1925 Leh, 424: 7 
L. L. J. 192 . 227 


Appellate Court, duty of—Appeal purporting to 
bein time—Summary réjection as time-barred. See 
C. P. ©., 1908, O. XLI, r. 11 15 

, powers of. See PARTITION Act, 1893, s. 4 121 

mn, powers of, See Acra TENANOY Aor, 1901, 6s. 
196,197 , í 353 


Arbitration Act (IX of 1899), ss, 4, 19—Submis- 
sion to arbitration—Signatures, necessity of—Bias of , 
arbitrator, effect of—Reference at option of one 
party, ee of—Validity of eontract, plea of, 
effect of. 

Actual signatures of the parties to‘a submission to 
arbitration are immaterial provided that the agree- 
mentis in writing and theresis evidence that its 
terms are assented to by both thg parties. 

Atsubmission is not invalid merely because an 
arbitrator or an umpire is to sitin judgment on hig 
own acts, if parties with their eyes open chose to agree 
to a submission providing for a reference to such an 
arbitrator or umpire, unless it be shown that the 
arbitratér,or umpire has made up his mind so ag 
not go be open to chahge it upon argument. 

An agreement to refer a dispute to arbitration 
providing ‘for a reference at the option of one of the 
parties is still an agreement within the meaning of. 
B 40£ tHe Arbitration Act, e° a 











"i 


. 1926 All. 177 
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Where it is contended that a clause ina contract 
providirg for the submission of disputes arising out 
of the contract to arbitration is 1,06 enforceable on 
account of the plea of the defendant that the contract 
is void and impossible of performance, the true test to 
apply is whether what is alleged by the defendant is 
something which gives the go-by to the contract, that 
is to say, whic} arises and exists independently of the 
contract and avoids it by its own force, or whether 
what is alleged is some ground of defence arising 
upon the contract itself. In the former case alone 
the submission would be unenforceable. S MULCHAND 
Sopuray v. RADYAKISHIN PARUMAL, A, L R. 1926 Sird °7 

932 


Attachment, wrongful—Damages, suit for—Malice— 
Reasonable ang probable cause, absence of, whether 
necessary. 

Where a decree-holder attaches property belonging 
toa third party and wrongfully deprives the latter of 
the use of the property attached in consequence of 
such attachment, the third party is entitled to damages 
on account of the loss which it suffers by the wrong- 
ful attachment without proving any malice or any 
absence of reasonable and probable gause on the part 
of the -decree-holder. A Firm MANGAL Cuanp-Parau- 
sUKH Das v. ZAINAB BIBI, L. R. 6 A. 595 Civ; A. eee 

6 


Attorney, duties of-—-Duty to Court—Breach of 
duty—High Court, disciplinary jurisdiction of— 
“Incorporated Law Society, Calcutta,” whether can 
move High Court. 

An attorney, being an officer of the Court, owes a 
duty to the Court, as well as to his client. 

The “Incorporated Law. Society, Calcutta” is com- 
petent to bring a breach of his duties by an attorney 
to the attention of the High Court, when the matter is 
brought to its notice. 

The plaintiff in a suit, who had obtained an attach- 
ment of certain furniture before judgment, stored it 
at premises belonging to a charitable trust, under 
arrangement with the trustees. The furniture was 
sold after sq@me months by the Sheriff, who realized 
the ‘sale-proceeds. A claim wasthen made by the 
trustees upon the plaintiff for. rent amounting to 
Rs. 3,250. The attorney who was acting for the 
plaiatiff, thereupon, wrote to the Sheriff, asking for 
the amount to pay the rent, and enclosing the bill. 
The Sheriff sent the amount. The plaintiff, however, 
did not wish to pay the amount to the landlords, and, 
on his instructions, the attorney wrote a letter to the 
trustees repudiating all liability in respect of the rent 


* of the premises, but “as a matter of grace” enclosing a 


cheque for Rs. 474 asa donation to the trust. The 
trustees brought the matter tothe notice of the “In- 
corporatedeLawW Society, Calcutta’, and the latter 
moved the High Court in the matter: 

Heid, (1) that the attgrney made a serious mistake in 
making himself a party to the course adopted by his 
client, apd that although it was not suggested ¢that 
there was any moral turpitude on his part, yet he was 
guilty of a breach of the duty which he owed to the 
Court ; 

(2) that having regard to the way in which the mcney 
was obtained from the Sheriff, and the pyrpose icr 
which it was obtained, the attofmey should havg in- 
sisted on his céient paying the: money to thé land- 
lords in full, or returning it to the Sheriff.* © 
Inthe matter of Atrorneys, 29 C, W. W, 1047; A. I. 
R. 1935 Cal. 964 te ” 468 
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[1925 
Bengal Ailuvion and Dituvior? Regulation (Kl. 
of 1825)..s.1—Bed of small and shallow 1iy:r be» 
pee private - indiwidual—Begulation, ap, lica- 
tity of. z 
_ The first part of s, 1 of the Bengal Alluvion and Dilu- . 
vion Regulaticn XI of 1825 has ne application to land 
e forming the ted ofa small and shallow river which is 


recognized as the property of a private individual. G 
Anporu ÅKANDA v, Nasir AKANDA k 1010 


e 
Bengal Ghatwall Lands Act (V of 1859)— 

Bengal Ghatwali Lands Reguldtion XXIX of 1814 

—Birbhum® ghatwalis—Zemindar and ghatwal, 

relation between—Minerals, right to — Ghatwal, 

whether can be .maurashi mokarraridar—Lease by: 
zemindar, whether includes mineral nights.. ` 

A person may be a mayrashi mokarraridar and 
also a ghatwal. 

Bengal Ghatwali Lands Act (V of 1859) applies 
only to ghatwalis within the meaning of Bengal 
Ghatwali Lands Regulation XXIX of 1814 and 
even with regard to them it doe& not confer the 
mineral rights but merely proceeds on the assump- 
tion (which may be erroneous) that they have these 
rights. i 

The distinction between a ghatwali within the mean- 
ing of Bengal Ghatwali Lands Regulation XXIX of 1814 
and a ghatwali which is outside the Regulation is that 
in the former case there is no tenure between , the 
zemindar and the ghatwal who holds direct from the 
Government, while in the latter such a tenure exists. 
In the former case while the lands of the ghatwali are 
still deemed to be within the zemindari, the zemin- 
dar no longer pays the Government revenue for them 
and has, therefore, no claim to the underground rights; 
his only right connected with these lands is to receive 
the difference between the rent gaid by the ghatwal 
and the amount of the Government revenue which 
was assessed on that part ofthe zemindari. If the 
Government does not claim the mineral rights, there 
is no one to whom thay can belong but the ghatwal, 
In the latter case, however, the zemindar still pays 
the Government revenue on the lands and if the 
ghatwal claims the minerals he must show scme 
transaction which grants the minerals either expressly 
or by necessary implication. 

The zemindar is not divested of the mineral rights 
by a lease of the land unless the minerals are express- 
ly granted. Pat Satya NIRANJAN- CHAKRAVARTY 4, 
Scsuina BALA Dasr, 4 Pat. 799; A. I. R. 1926 Pat. Bad 

3 


Bengal Land Revenue Sales Act (XI 071859) 
— Herenue, arrears of, sale for—Suit toset aside sale 
—Onvs of proof. 

In a suit to set aside the sale of an estate, held by 

a Collector under the Bengal Land Revenue Sales Act, 

1859, on the ground that no arrears were dhe from 

the estate, the plaintiff must make cut a prima facie 

case by showing that no arrears were actually unpaid 
onthe date of the sale, C Mean v. DURGA CHURN 

Derra, 29 C. W. N. 1027; A. I. R. 1926, Cal 248 456 


— -— SS, 2, 3, 33—Limitation Act (7X of 1608), 
Sch. I, Art. 12~ Sale for arrears of rent held before 
last date on which rent could be paid, legality of— 
Suit to set aside sale, whemer necessary— Limitation, 
In the case cf a®tenant paying rent into the Collec- 

torafe, Where it appeays that the practice of the Collec- 

tor is to receive the rent ofeach Bengali year in May 
or June ofthe following year, a sale ot a holding 
held by the Collector on account of arrears of rent 
under fhe provisions of the Bengal Land Revenue faleg 


. 
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Bengal Land Revenue Sales Act—concld. 


Act before the last date of the month of Jgne of the 
year following that in respect of which the rent is 
due, is illegal. , 

Where a revenue sale Js illegal, there is no need 
to bring a suit to set it aside, and the provisions of 
s.330f the Bengal Land Revenue Sales Act or of Art.e 
12 of Sch. I. to the Limitation Act have no appli- 
eation. © Ansip Yar Kian v. Dina NATH SADHUKHAN, 
420, L. J. 69; A., I. R. 1925 Cal. 1148 40 


S. 37-—Revenue sele—Purchaser, rights of 
~—Struetures on land, whether p&ss by sale— 
Structures, whether encumbrance. 

What passes ata revenue sale is the land or the 
akar in the land and not the structures or buildings 
thereon. 5 

The rights of a purchaser at a revenue sale are 
radically different from those of a purchaser at a 
voluntary sale. 

Structures and buildings are not “encumbrances” 
within the meanting of s. 37 of the Bengal Land Reve- 
nue Sales Act. 

Where land is sold for arrears of revenue the 
owner of a house built on the land is entitled as 
against the anction-purchas2r to reside in or enjoy 
the house paying an equitable ground rent for the 
site to such purchaser and that whether the house was 
built by a person holding under a lease granted by 
the former proprietor or hy the ex-proprietor himself. 

On the failure of an owner to pay the Government 
assessment his estate or interest in the land is deter- 
mined and sold under the provisions of the Bengal 
Laud Revenue Sales Act. Under such a sale what is sold 
is not the interest of the defaulter owner, but the inter- 
est of the Crown, subject to the payment of the Govern- 
meant assessment. Ina sale held under that Act the 
estate is sold in the condition in which it stood at the 
time of the settlement: the purchaser does not derive 
his title from the defaulting proprietor but takes the 
estate from the Crown in the state in which it was 
at its inception at the time of the settlement. G 
JATINDRA Nara Roy CHOWDHURY v Narayan Das 
Kavrry, 52 O. 862; A. I. R. 1926 Cal. 97 901 


Bsngal Municipal Act (Ill-of 1884), ss. 6 (3), 
85-A—Adjacent plots held by same person as owner, 
whether constitute one .holling—Separate assess- 
ments, legality of. 

Where two adjacent plots of land bounded by one 
set of boundaries are held bythe same person aś 
owner, they must ba deemed to be held by him under 
one title and constitute one holding within the mean- 
ing of s. 6 (3) of the Bengal Municipal Act; it makes 
no difference that one plot was acquired by survivor- 
ship and the other by purchase. In such a case the 
owner of the plots is liable only to one assessment in 
respsct of the plots under s. 854 ofthe Act and not 
to separate assessments in respect of each plot. Pat 
mae Prasad Ram v. DUMRAON MUNICIPALITY, 7 Poa 


Bengal Patni Taluks Regulation (Vill of 1819), 
Ss. 11 (1), (2)—Bengal Tenaney Act (VIII 
of 1885), ss. 167, 195 fe)---Patni lease—-Sub-lease, 
validity of -Zemindar.gights of Pe 
Where a parson*having purchased the patni in 

execution of a rent-decree under the Bengal Penancy 

Act snes for possession on th® determination -of the 

defendant's tenancy by’service of notice under s. 167 

ofthe Act the rights of the plaintiff As patnidar 

under the Bengal Patni Taluks Regulafion are not 
e 
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Bengal Patni Taluks Regulatlon—coneld. 


affected in view of the provisicns of s.195 (e) of the 
Bengal Tenancy Act. 

The mere.mention of a right to create a sub-lease in 
the patni lease does not vest the patnidar with a 
higher right than is granted tohim under the Patni 


wW. 
Sab-clause (2) of s 11ofthə Bəngal Patni Taluks 


Regulation VIII of 1819 requires that in order that the | 


zemindar should be bound by the sub-lgase created by 
the patnidar, and to defeat the zemindari right to hold 
the tenure of his creation answerable in the state in 
which he created it fur his rent, the patni lease must 
confer on the patnidar ths right to create such an 
under-tenure as will har this indefeasjble right of the 
zemindar. C Purtav CHANDRA CHOWDHURI v.J AMIRUDDIN 
AHAMED CHOWDHURI, A. I. R. 1926 Oal. 314 405 


Bengal Tenancy Act (VII of 1885), ss. 5 (5), 
103A—Landlord and tenant—Status of tenant, 
determination of—Test—Reclamatian of land by 
tenure-holder—Appeal, second—Finding of fact— 
Interference by High Court—Suits Valuation Act 
(VII of 1887), ss. 11—Suit tried by Court not 
having qurisdiction—Appeal, interference in, when 
justified, 

In determining whether the status of a tenant 
under the Bengal Tenancy Act is that of a tenure- 
holder ora raiyat, what has to bs considered istha 
purpose for which the land was granted and the 
extent of the tenancy. Where the original lease is 
inconclusive the attendant circumstances may be 
jookéd at for determining the®urpose for which the 
tenancy was created. 

The expression “jot wa abad karke wa krake” ina 
kabuliyat is consistent both with the status of a 
raiyat and the status of a tenure-holder. 

Though reclamation of the whole of a large jot by 
a settlement-holder and cultivation by his own ploughs 
may not be absolutely inconsistent with a tenure, it is 
entirely contrary to experienc? in the Province of 
Behar in cases where the tenancy isa tenure or the 
tenant proposes to settle raiyats upon the land and 
becoms a rent receiver, more especially where the 
s2ttlemeat-holder belongs to an agriculfurist caste or 
tribe. 

In a second appeal the High Court is not entitled 
to go behind th: findings “of fact of the lower Appel- 
late Court ualass such findings result from the mis- 
construttion of a document of title or the mis&ppli- 
cation of law or procedurs. 

The trial by a Court of g suit bayond its pecuniary 
jurisdiction is not in itself a ground for setting aside 
its order on appeal unless the Appellate Court is 
satished that the under-valuation has prejudicially 
affected the disposal of the suit on the merits. Pat 
TARNITI SINGH v. SATNARAIN MAHARAJ, (1925) Pat. 281; 6 
P. L. T. 787; A. I. R. 1926 Pat. 9 e 95 


—~— $8. 11, 12—Darpatni tenure—Security of 
charge for payment of rest, whether ceases on 
transfer of tenure—Rent, liability to pay, after 
transfer of tenure—Rule against perpetuities, charge 
or security if offends. h 
As soon as the less2e of a darpaini tenure transfers 

it in accordance with the provisions of ss 11 and 12 

of the ane Tenancy Act, and ceases to have any 

estate, hés liability for the payment of the rent ceases 
ifethgt liability i$ based on the privity of estate. 

Buz if by the terms of the lease some further rights 

and lgabilities, (e. g, security or charge for the pay- 

ment of the darpatni rent) are created between the 
* e . 
. è . 
e 
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parties, they do not cease automativally on the transfer 
of the tenure and the termination of the relationship 
of landlord and tenant. 

The rule against perpetuities affects only the crea- 
tion of a future interest in property and the restricting 
of transfer of property by tying it up. The rule ha 
no application to the case of a charge where a presen 
interest is created and there is no transfer of an 
Interest in propgrty, but the property is merely made 
security for the payment of money. Therefore, where 
& charge or security is created asa part of the con- 
sideration for a darpatni lease, that charge or security 
is not extinguished on lessee’s transfer of his interest 
under the lease., GC Kanai LaL GHOSH v. BASANTA 
Buuart Sen, 29 O.°W. N.-1020; 420. L. 3.490 451 


~~ $. 22 (a)—Occupancy holding—Purchase 
by joint proprietor or tenure-holder, effect of — 
‘Lease in favouP of third person--Under-raiyat of 
holding, status of—Lessee, whether entitled to recover 
rent, Š 
Under s. 22 of the Bengal Tenancy Act when the 
occupancy right in a holding is transferred to a person 
jointly interested in the land as proprietor or per- 
manent tenure-holder, such person has no right to 
hold the land as a ratyat but holds it as a proprietor 
or permanent tenure-holder as the case may be. 
Thereafter the raiyati holding ceases to exist and 
is merged in the superior right of the proprietor 
or the tenure-holder. Persons holding as under- 
raiyats under the original raiyat are in such a case 
automatically raised to éhe position of the raiyats of 
the holding under the proprietor or tenure-holder. 
If the proprietor or tenure-holder subsequently to his 
purchase lets out the holding to another person the 
latter does not become a landlord of the under-raiyats 
who have since the date of the purchase become the 
raiyats of the holding, and unless there is a grant of a 
right to collect rent from the tenants in favour of the 
transferee he is not entitled to sue the raiyats for the 
rent of the holding. C HocHANUDDI v. ABDUL. HAKIN 
MRIDHA, A. I. R. 1926 Cal 158 816 


ss. 26,183-—-Occupancy right acquired by 

` under-raiyag whether heritable—Custom, proof of. 
The right of occupancy acquired by an under-raiyat 
isaright acquired by custom or usage and not by 
Statute, and before such right can be said to be 
heritgble it must be proved by evidence that by 
custom or usage heritability is an‘incident of such 
right. The question is one of fact and not of law. 
Per Cuming, J—Ordingrily the interest of an 
under-raiyat holding on an annual holding is not 
heritable. All that his heirs get is the right to re- 
main on the holding until the end of the agricultural 
year. Ifhe holds ynder a lease his heirs are entitled 
to suceeed him in the tenancy and can be ejected 

without notige a? the expiry of the lease. 

It is inaccurate to speak of an occupancy holding. 
The right of occupancy,is a right peculiar toa par- 
` ticular person not to a particular parcel of land or 

holding, gnd is a pérsonal right. s. 
Whatever may be the origin of a right of occupancy, 
heritability of such a right is a creature of the Statute 
created by s. 26 of the Bengal Tenancy Act, and 
outside the Statute there isno heritability of such a 
right. To determine if the occupancy righg* of an 
under-raiyat is heritable the Coufit must look to the 
Act itself. Sugh'a right has been deliberately ex- 
cluded from the operation of s. 26, but itis ope to 
the under-raiyat to prove that by custom or usage 

a . 


INDIAN CASES. . 


* 11995 
Bengal Tenancy Ast—contd, ` 


the right ig heritable. © Supyanva Kumar DAS v.. 
Isman, 29 C. W. N. 733: A. I. R.192&(Qal. 958 844 
s. 29, application of. 

Before invoking the aid gf s. 29, Bengal Tenancy 
Act, the tenant must prove that he is an occupancy 
miyat in regard to. the rent claimed lands. Pat 
RAMDHANI SINGH v. Kewar Mant Brat, (1926) Pat. 29; 7 
P. L. T. 145 i ° 929 


ss. 30, 50—Landlord and tenant—Rent, 
enhancement of— Burdeneof proof. 

Under s. 50 ofthe Bengal ‘Tenancy Act the initial 
onus lies upon the landlord to prove that the rent of 
the tenancy is liable to be enhanced on the ground of 
additional area. This onus may be shifted by, proving 
the origin of the tenancy or g contract or by other 
mode of proof showing the right of the landlord to 
enhance the rent on that ground. The onus is not 
shifted by merely producing dakhilas which mention 
the areas for which rent has been paid. O MAHAMMAD 
AMOYENUDDIN v. BAHARUDDIN OHOUDHURIS A, I. R. 1926 
Cal. 113 557 


——s. 46 (7)—Landlord and tenant—Non- 
occupancy tenant—Enhancement of rent—Agreement 
by tenant to pay rent determined by Court—Liability 
to pay, when commences. 

Where under sub-s..(7) of s. 46 of the Bengal 
Tenancy Act a non-eccupancy tenant agrees to pay 
the rent determined by the Court, his liability to pay 
rent at the rate so determined commences from the 
date on which he agrees to pay the rent so deter- 
mined. Pat WausrncnissA Bream v. Banu Lan 
Manton, (1925) Pat. 298; A. I. R. 1926 Pat. 42; 5 ee 

ss. 48, 49—Ejectment of under-raiyat— 

Occupancy rights, acquisition of—Custom, proof of— 

Long occupation and planting of trees, whether 

sufficient to prove custom. 

A custom must be established independently of and 
apart from the case in dispute. 

The mere fact that an under-raiyat has occupied cer- 
tain lands for over 40 years and has planted trees upon 
portions of the land and has been granted printed re- 
ceipts by the Jandlord is not sifficient in law to es- 
tablisha custom whereby the under-raiyat becomes 
entitled to occupancy rights in the land. Pat 
oe Lat v. Deo Cuanb Mauron, A. I. R. 1926 Pat. 

2 

—————— 88. 48,178—Lease granted by raiyat—Rent 
payable at a rate not recoverable under Act- Cove- 
nant for renewal—Failure of lessee to pay stipulated 
rent—Renewal, whether can be claimed— E jeciment 
after expiry uf lease --Notice, whether necessary. 

A leasa granted bya raiyat fora period of nine 
years stipulated fora rent which was more than the 
rent which the lessor was entitled to exact from the 





‘lessee under the provisions ofs. 48 ofthe Bengal 


Tenancy Act. The tenant agreed that if he. did not 
pay the rent at the stipulated rate he was liable to be 
ejected without notice atid the lease also contained 
a covenant for renewal if the lessee observed all 
the provisions of the lease. The lessee failed to 
pay rent at the rate stipulated in the lease and paid 
rent only At'the raégeeat which he was liable to pay 
it under the provjsions of the Bengal Tenancy Act. 
Aftersthe, expiry of the period of the lease the lessor 
sued to eject the lessee rom the land. The defendant 
objected that he was entitled to continue in possession 
of the land*under the covenant for renewal contained 
in the lease ° ‘ 
e 
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‘Hebd, per Greaves J,— That the tenant having ob- 
served all the pwovisions ofthe lease which he was 
by law bound to.observe, the mere fact that he had 
declined to pay rent at aerate at which he was not 
bound to pay by virtue of the provisions of the Bengal 
Tenancy Act did not ‘disentitle him from obtaining a 
renewal of the lease. : 

Per Cuming, J.—(1) That there was nothing illegal 
in the stipulation to pay rent ata råte higher than 
that recoverable under the Bengal Tenancy Act and 
that the contract providing for the payment of such 
rent was not void; the mere fact that it was not 
enforceable in law did not prevent it from being a 
condition of the contract: of renewal, the failure 
to comply with which justified the lessor in not 
carrying out his part of the contract ; 

(2) that the tenant having failed to fulfil his part 
of the contract, viz, to pay the enhanced rent, the 
landlord was absolved from his part: of the contract, 
viz., to grant a renewal of the lease ; ` 

(3) that the period of the lease having expired the 
landlord was entitled to eject the lessee from the land 
without any notice. 

A person who has entered into a contract should be 
held to it unless it can be shown that the contract 
is contrary to some provision ofthe law or has been 
obtained by fraud or undue influence. CO ASHRAF ALI 
v. ARMAN KHAN, A. I. R. 1936 Cal. 162 893 


————— $, 49—Evidence Act (I of 1872), s. 115— 
Lease of homesteadland—Agreement not to eject lessee 
—Lessor putting himself forward as owner of perma- 
nent heritable tenancy—Estoppel. 

The lessee of a piece of homestead land is ordinarily 
atenantand nota raiyat, 

Where a lessor agrees not to eject the lessee from 
the lands demised, he is hound by the contract 
made by him unlesshe can show that the contract 
is invalid in law. 

Where a lessor of a piece of homestead land puts 
himself forward as the owner of a permanent heri- 
table tenancy describing his tenure as -kaimi 


GENERAL INDEX. 


mourashi and agrees not to eject the lessee from the | 


land, the agreement is not invalid in law and the 
lessor is estopped from subsequently contending that 
he is an occupancy tenant and that the lessee is an 
under-ratyat and that the agreement not to eject the 


lessee is invalid. © BIDACMUKHI v. GOBINDA CHANDRA . 


Pat, 42 C. L. J. 78; A. I. R. 1926 Oal. 215 104 


s. 49—Ejectment—Raiyat holding homestead 
land, status of—Fixed rate tenant, whether can 
grant permanent lease, 

A raiyat at fixed rate of rent is competent to grant 
a permanent lease of the land. 

‘A lessee from a raiyat in respect of homestead land, 
ifhe holds other landsas a settled raiyat in the 
village, would hold the homestead land as a ratyat 
and would bé protected from ejectrnent. C Pkasanna 
Kumar Darra v. Keparnats Samanta, A. I. R. 1926 Cal. 
299 i : : 497 


———— s, 50, See BENGAL Tenanoy Act, 1885, = 
———— s. 50—EvidenceeAct (I ofe 1872), 3. 82 (2)— 
Appeal, second—Rént, payment of, af uniform rate 
for 20 years, whether question of law~—Jamawabsitbaki 
papers, admissibility of—Entrg of rate of rent, 
value of. on 
The question whether a tenant has deld -at a 
uniform rate for more than 20 years or Wack fo the 


e . 
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time of the Permanent Settlement, is generally W 
question of fact and not of law. 5 è 
Jamawasilbaki and jamabandi papersare admist™ 
sible in evidence under s. 32 (2) of the Evidence Act - 
but it must be clear that the persons who made theni’ 
are dead and that the papers were made in the’ 
ordinary course of business. : 
An entry as to the rate of rent as distinguished from 
the amount of rent cannot be separafd froth’ othér 
entries in the jamawasilbaki papers as being an entry 
not made in the ordinary course of business. C Drxuv >` 
Muv. JAGDISH Natu Roy 564° 


—8. 50—Landlord and tenant-e-Rent, enhance-: 
ment of, suit for—Variation it rent, explanation of 
Burden of proof—Presumption, rebuttal of. 7 


Where in a suit for enhancement og rent it appears ` 
that there has been a variation in the amount of rent. 
paid by the tenant the burden is on the tenant to` 
explain why there has been such variation and if he 
cannot give any satisfactory explanation the inference 
would be that there has been a change in the rate of 
rent and the presumption arising under s. 50 of the. 
Bengal Tenancy Act would be rebutted. © NRISINHA 
Onaran NANDI OHOUDHURI v. Barası DASRI, A. I. R. 
1926 Cal. 106 602 


—8. 52—Landlord and tenant—Kabuliyat . 
granted on the basis of . area—-Additional rent, 
whether canbe claimed—Jamabandi prepared "by 
landlord, whether admissible @n evidence. ae 


Where a contract of tenancy is made not with- 
reference to any boundaries or a specific block other- . 
wise identifiable but for a certain area at a certain 
rental the area is of the essence of the contract and: 
any subsequent excess found upon measurement rend- . 
ers the raiyat liable-to pay additional rent under 
s. 52 of the Bengal Tenancy Act. K 

For the purposes of s. 52 of the Bengal Tenancy - 








Act it isnot always necessary to ascertain the area ` 
-of the original grant and the rent thereby reserved. 


All that the landlord has to show is that the present - 
area is greater than the area for which the rent was 
last paid. The onusis then shifted on the tenant to. 
show that the excess land used previously to belong -~ 
to the holding and was lost by diluvion or otherwise, 
“A jamgbandi prepared by the landlord thoughenot 
binding upon the tenant is admissible in evidence to 
show that since the creation of the tenancy rent—has .- 
been assessed and that suck» assessment was on the 
basis of a certain area. Pat Sim Sanar LALU. BIJAI 
CHAND Mantas, (1926) Pat. 19; 5 Pat. 157 862, 


— 8. 148A, 160 (g)—Rent guit by co-sharer ` 
landlord, frame of—Patni mortgage executed, for ~ 
benefit of zemindar, whether protected imterest. 


It is of the essence ofa suit under s. 148A of the. 
Bengal Tenancy. Act that eithet the whole rent must - 
be due or else the plaintiff must he unable to ascer- 
tain whether or not the whole ‘of the rent is dhe. For- 
a suit to fall under the provisions of that section it 
must be a suit to recoverthe whole of the rent due. 

Where a mortgage of a patmi taluk is created for the 
benefit pf the zemindar, the mortgage isan interest ° 
which comes within the provisions of s. 160 (g) of the 
Benga} Tenancy Act and is thus, protected from 

ment on a sale of the patni for afrears of rent. 
C Ham MOHAN DALAL YU. PURENDRA Nata Nag Cuov- 





DHURY e x : . 955. 
s 


* 1008 


Bengal Tenanoy Aot~contd, 


8. 150, applicability of.- 

The provisions. of s. 150, Bengal Tenancy Act, do not 
apply to a case when the rate ofrent is in issue. C 

“DHIRENDRA NATH GHOSE v. OHARUSHASHI Depya, A. L R. 
1926 Cal. 191 P 431 
—-—— S, 153—Suit for assessment of rent angi 

recovery of rent, whether suit for rent—Appeal, 

whether lies. 

: ,An appeal sheuld not be held to be barred under the 
provisions of s. 153 of the Bengal Tenancy Act unless 
ittcomes within the express limitation provided in the 
section. , 

* Ina suit for assessment of rent the question of the 
right to vary theerent is mnvolved. . 

A suit in which a prdyer for assessment of a rent is 
added to a prayer for recovery of rent is not a suit for 
rent within the contemplation of s. 153 of the Bengal 
Tenancy Act, an@the section does not, therefore, bar 
an appeal in such a suit. C Brsoy CHAND MARTAB v. 
Bent MADHAB OHAUDHURY, 52 O. 689; A. I.R. 1925 
Cal. 936 71 

—$,160 (g), See Bexea Tenancy Act, 1885, 

s. 148 A 955 

-m S 167—Morigage of  holding—Morigage 

decree—Sale of holding—Rent-decree, sale in execu- 

tion of—Mortgage, whether encumbrance—Title of 
auction-purchaser at ‘rent sale. 

Defendants obtained a mortgage-decree against a 
holding and in execution of the decree themselves 
purchased the holding. Ata sale held in execution of 
a rent-decree, the holdiggz was subsequently purchased 
by the plaintiff. Plaintiff thereafter brought a suit to 
recover possession of the holding from the defend- 


ants: 

Held, (1) that the mortgage in favour of the defend- 
ants was extinguished when the defendants obtained 
a mortgage-decree and that by purchasing the hold- 
ing in execution of their decree the defendants had 
become the owners of the holding and could not 
set up their mortgage as an encumbrance within the 
meaning of s. 167 of the Bengal Tenancy Act ; 

(2) that the plaintiff was, therefore, entitled to ob- 
tain possession of the holding as against the defend- 
ants. C Inpr® Narayan GHOSE v. TARINI PROSAD Guin, 
A. I. R. 1926 Cal. 185 746 

ss.167, 195 (e):* See Benga Parsi TALUKS 

Reevration, 1819, s. 11 (1), (2) 405 
Bn S, 178, See BENGAL TENANCY Act, 1885, s. 48 

' 89 








3 
—— §, 182— Lease for purpose of shop—Right of 
oceupancy—Transfer of Property Act (IV of 1882), 

1 


s. 111. 

. Section 182 of the Bengal Tenancy Act does not 
apply toa land let out toan occupancy ryot for the 
purpose of a shop ma Bazar. 

Such leases ara governed by the Transfer of Pro- 

erty Act. © PURUSOTTAM èe MAHESRI v. PANCHANAN 
Mazuspar, 42 C. L. J. 197 805 
——--— $,183. See BENGAL Tenancy Act, 1885, s. 26 

. 844 
————— Sch. fll, Art. 2: (a), S. 61— Deposit of rent 
by tenant, what amounts to—Suit to recover rent— 

Limitation. ' 

The limitation provided by Art. 2 (a) of Sch. III to 
thé Bengal Tenancy Act applies only to casesenhere 
a depesit was made in accordance with the provisions 
of s. 61 of the Act and if no deposit was made within 
the meaning ofthat section the period of limitation 
provided in the Article dces not apply.” Wehere, 
however, there has been a bona fide deposit in res- 

s s Ld 
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-pect of tho whole amount due atthe date of the 


deposit, and not. merely in respect of a portion thereof, 
the deposit is validly made unders. 61, even thcugh 
it should turn out that the whole amount due had not 
been deposited. The secticn provides for the care of 
& bona fide deposit cf what the tenant considers to 
be the full amount of the rent ‘due at the time of the 
déposit. The deposit, however, must be in respect of 
the whole rent dfe and not in respect of a poiticn 
only. Pat WAJIHUNISSA BEGAM V..BARU LAL MARTON, 
(1925) Pat. 298%A. I R. 1926 Pat. 42; 5 Pat. 46 871 
—— Sch. lil, Art. 3, operation of —Dispossession 
by landlord—Constr uctive dispossession. 

In order that Art. 3of Sch. III to the Bengal 
Tenancy Act may apply to a suit for recovery of 
tenancy land, there must be actual dispossessicn of 
the tenant by the landlord. The operation of the 
Article cannot be extended to the case of so-called con- 
structive dispossession, where the landlord has never 
allowed the tenant to take possession of the land. C 
RaAJANI Kanta Biswas v, PANCHANON MONDAL 793 


Bengal Village Chaukidari Act (VI of 1870): 
8. 51—Putni lease—Resumption and transfer of 
chaukidari chakran lands to zemindar—Putnidar 
whether entitled to  possession—Additional rent, 
whether payable. 

A putni grant by a zemindar of his interest in 
lands includes his interest in chaukidari chakran 
lands within the boundaries ofthe grant, and urcn 
these being resumed and transferred to the zemindar 
under Bengal Village Chaukidari Act, the puinidar 
holding from him is entitled under s. 51 of that 
Act to obtain their possession, But the zemindar, 
is entitled to obtain additional rent from the puinidar 
in respect of such lands. P © BHUPENDRA Narayan 
SINGH v. Narapar Sıxan, A.I R. 1925 P. C. 226; 42 
C. L. J. 227; 49 M. L. J. 722; L. R. 6 A. (P. O% 206; 
(1925) M. W. N. 724; 52 I.A, 35 607 


Bengal Village Self-Government Act (V cf 
1919), ss. 101 (2) (e); 8- Local Rules—President 
of Local Board, election -of—Notice of meeting, 
whether necessary. 

The rules framed under cl. (e) sub-s. (2) of s, 101 of 
the Bengal Village Self-Government Act do not arply 
to a meeting held under the presidency of a Govern- 
ment Official to elect a President of a newly constitut- 
ed Union Board. 

‘There is a very considerable difference between 
the nature ofa meeting of members summoned under 
s. 8 and the rules made thereunder and a meeting of 
the Board summoned under rules framed under cl. (e), 
sub-s. (2) of s. 101 of the Bengal Village Self-Govein- 
ment Ach. CG NASARUDDIN MANDAL v. Anaty NATH 
CHOWDHURY, 5% C. 943; A. I. R. 1926 Cal. 279 < 700 


BerarLand Revenue Code, 1896, 8. 79—Tenancy 
from year to year—Suit for ejectment—Notice to 
quit, whether necessary. . 

A suit for ejectment is not maintainable . withcut a 
previous notice to quit in the case ofa tenancy frcm , 
year te year. N BALKRISHNA v. RAGHUNATH 43 
———— 5, 96-l—KEvidence Act (I of 1872), s. 110— 

Burden of proof —Enñiry in dkecord of Righis— Posses- 

sion— Presumption. 

Undet the provisicns ofs. $6-I of the Berar Tard 
Revenue Code an entry m the Record of Rights carries 
with it a prgsumptich of correctness and would sup- 
port the title, or, at any rate, the possession, of the 
recorded holder of a survey number. The absence of 
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any plea that the plaintiffis out of possessen would 
also entitle him tothe presumption under s. 110 of the 
Evidence Act that he is in possession as an owner, 
and where the question ef possession has not been 
investigated in claim proceedings these statutory pre- 
sumptions would entitle the plaintiff to succeed in his® 
title suit in theabsence of any evidence of rebuttal. 
N DAULAT v. RAMAPPA 196 


. 

Bombay District Municipal “Act (HI of 1901), 
8.167—Limitation Act @IX of 1908), ss.15 (2), 
29—Suit against Municipality to *ecover refund 
of house tax—Limitation, commencement of—Notice, 
period of, whether can be excluded—Refusal tore- 
consider previous order, whether affords new cause 
of action. . ; 

Section 167 ofthe Bombay District Municipal Act 
prevents a claimant from commencing his suit 
after six months from the `date of the act complained 
of and thereby expressly excludes time being extended 
under-s. 15, cl. (2) of the Limitation Act. The period 
‘of a month's notice required to be given by the section 
cannot, ~ therefore, be added to the said period of six 
months in counting the period of limitation. 

Plaintiff's claim for the refund of a certain sum of 
money paid by him as Municipal house tax was 
rejected on the 29th March by the Managing Oom- 
mittee of the defendant Municipality, to whom the 
powers of the General Body with reference to such 
matters had been delegated. The resolution of the 
Managing Committee was enmmunicated to the plaint- 
iff in a letter by the Chief Officer of the Municipality 
dated 10th April which was received by the plaintiff 
on 22nd April. Thereafter the plaintiff again ad- 
dressed the President and the members of the Munici- 
pality requesting them to re-consider the matter 
whereupon the papers were re-submitted to the 
Managing Committee who, on July 25th, refused to 
re-consider the matter. Plaintiff instituted a suit on 
30th October for the recovery of the amount from the 
defendant Municipality : - 

Held, (1) that assuming that the period of limitation 
under s.167 of the Bombay District Municipal Act 
commenced from 22nd April when the resolution of 

_the Managing Committee was communicated to-the 
plaintiff, the suit was barred by time under the pro- 
visions of that section; 

(2) that the refusal by the Managing Committee to 
grant arefund and not its subsequent refusal to re- 
consider the mafter was the act which afforded the 
plaintiff his canse of action and that the limitation for 
the suit commenced from the date of the refusal of the 
Managing Committee and not from the date of their 
refusal to’ re-consider their previous refusal. S 
REWAOHAND  FATEHOHAND ~V. KARACHI MUNICIPALITY, 
A. L R: 1925 Sind 322 : 44 


Bombay District Pollce Act (IV of 1890), ss. 
25, 25-A, 26, 79—Bombay General Clauses 
Act (I of 1904), s. 21—Disturbance—Compensation, 
levy of Police charge, levy of—Suit for declaration 
of illegality of notification, whether maintainable— 
Irregularity in notification, effect of— Finak’ in s. 
254 (4), meaning of —Power of Courts tointerfere 
with action of Government and District Magistrate. 
Under s. 25 of “the Bombay District Police Act 

Government has no powero call upon A to meke a 

payment on behalf of B. It is*open, however, to the 

Government under sub-s. (2) (b) of the, section to- 

charge any section or sections or class or classes of 

persons, and under the powers mentioned in s 21 of 
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the Bombay General Clauses Act, it isopen to them 
to add to, amend, or vary a previous order on this 
point. So long asin substance the tax or rate is a 
tax or rate levied on another class of persons living 
within area concerned, it is within the legal authority 
ofthe Government to make the alteration. 

The Court isnot concerned with the propriety of 
the tax or rate; it is concerned only with its legality. 
It is for the Government to conside: its propriety,: 
as the Legislature has laid the obligation of deter- 
mining the questions mentioned in the section upon 
that authority. 

The mere fact that a notification, under s. 25 of 
the Bombay „District Police Act, calls upon the 
Collector to collect the rate or tax imposed and does 
not in the first instance call upon the Municipality 
to pay the amount as required by sub-s. (4) of the 
section does not render the notificatfon illegal. The 
direction to the Collector to make the collection is 
in the nature of an irregularity which does not 
affect the legality of the tax or rate imposed. 

The express provision as to the finality of an order 
made by a District Magistrate under sub-s. (1) of 
8.25-A of the Bombay District Police Act which is 
contained in sub-s. (4) of the section excludes the 
application of s. 21 of the Bombay General Clauses 
Act to such an order. 

Quere:—Whether the Commissioner has power to 
revise such an order from time to time and to 


introduce changes into it ? 


Where, however, the DistrictgMagistrate has not yet 
made a requisition on the Oollector under sub-s, (1) 
(b) of the section, the stage of finality contemplated 
by the provisions of sub-s. (I) has not been reached 
and the subject is still open to the District Magistrate. 

It is for the District Magistrate with the previous 
sanction of the Commissioner to require the Collector 
under s, 25-A (1) (b) of the Bombay District Police 
Act, to recover the amount of compensation deter- 
mined under the section in such proportions as he 
may, with the like sanction, draw from all in- 
habitants of the area declared under sub-s. (1) (a) (ii) 
or fiom any section or sections or class or classes of 
such persons and it is for the Governnfnt to deter- 
mine the same questions under s. 25 of the Act 
with regard to Police charges. A Civil Court can 
interfere only when the discretion is exercised in 
such asmanner as to enable the Court to say®that 
itis not an exercise of the discretion within the 
meaning of these sections. - A 

Section 25. 4 of the B®mbay District Police Act 
does not provide for any enquiry as to an order 
under sub-s. (1) (b) of the section. The words “after, 
such enquiry as he deems necessary” are to be found 
in sub-s. 1(a) and do not gover cl. (b). 

The omission to hold an enquiry departmentally 
arranged is not sufficient. to vitiate a difection given 
by the District Magistrate under s. 25-A (1) (b). The 
provisions of s. 79 of the Bombay District ‘Police 
Act would condone such. an jrregularity in the 
procedure. : e 

An obligatory provision in a Statute cannot be 
allowed to be ignored without adequate grounds. 

There is nothing in s. 25-A of tke Bombay District 
Police Act to suggest that no fresh order can be passed 
by the «District Magistrate in accordance with the 
revision of his first order by the Commissioner, The 
word “final” in sub-s. (4) of the sectidh does not mean 
that the District Magistrate can only make his order 


“under fhat section once and for all, The use of ihe 


e e e 
6 “ . 
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word “final” merely excludes the jurisdiction of the 
Courts and not the power of the Commissioner or the 
District Magistrate toalter an order passed under the 
section. 

The finality provided for an order under s. 25-A. 
cl. (4) of the Bombay District Police Act means tg 
give a final effect to the ultimate order which the 
District Magistrate, with the previous assent of the 
Commissioner may, subject to the revision of the Uom- 
missioner or in accordance with any such revision, 
pass. The clause is not intended to exclude the 
powers which by s. 21 of the Bombay General Olauses 
‘Act are included ina power to issue an order. 

If a charge for Additional Police levied under s. 25 
of the Bombay District Police Act isnot a rate on 
property, it isa tax, however if may he described in 

- ths notification and is, therefore, within the powers of 
Government to lew: under the Section. Any objection 
to the form of such a notification is cured by s. 79 of 
the Bombay District Police Act. 

The Courts are not concerned with whether Govern- 
ment or the District Magistrate have judged correctly 
the party who should pay the Police charge, or the 
amount of compensation under ss. 25 and 25-A of the 
Bombay District Police Act, provided the Government 
or the District Magistrate has exercised its or his 
judgment on the point. That is a matter left to 
Government under s. 25 and to the District Magistrate. 
with the previous sanction and subject to revision by 
the Commissioner, under s. 25-A. Section 25-A was not 
intended to permit the Court to enquire into the 
question as to who were@he persons really responsible 
for the occurrences in respect of which the cess is 
levied. B BHAGCHAND V. SECRETARY or STATE For INDIA, 
A. LR. 1924 Bom. 1; 26 Bom. L. R. 1; 48 B.87 13 


-—— $S. 80, 81. See Bombay REVENTE JURIS- 
DICTION ACT, 1876, s. 4 13 
Bombay General Clauses Act (| of 1904), s. 21. 
See Bompay District POLICE Act, 1890, s. 25 13 


s. 21—~Notification under s. 25 of the Bombay 

District Police Act (IV of 1890), alteration in terms 
of, legality of. i 
Section 21 of the Bombay General Clauses Act is 
intended to be of general application and applies toa 
notification issued by the Government under s. 25 of 
the Bombay District Polic8 Act. It is, therefore, 
open to the Government to alter the terms and 
operatton of a notification issucd under the latter 
provision if minded to do so. B BHAGOHAND v. Szoru- 
TARY OF TATE FOR INDIA, A, I. R. 1924 Bom. 1; 26 
Bom. L. R. 1; 48 B. 87 13 


Bombay High Court Manual of Circulars, Ch. 
“KAI, r, 16. See PROVINCIAL Insotvexcy Acr, 1920 
. 656 
Bombay Land Revenue Code (Act V of 1879), 
s. 84—Latdlord and tenagt—Denial of landlord's 
title—For feiture—Ejectment—Notice to quit, whether 
necessary. „e 
Where in the case pf a tenancy to which s. 84 of the 
Bombay Land Revenue Code applies, the tenant dis- 
claims the landlord's title, the tenancy is determined 
and the tenantis liable to ejectment without any 
notice to quit. B VIDYAVARADHAK ĐANGH Company v. 
SaNGIRIMALDAPPA, 27 Bom, L. R. 1152; 49 B. 842;, A. I. 
R. 1925 Bom. 524 e 614 


Bombay: Pleadgrs Ast (XVIl.of 1920), ss. “17, 
19—Pleader and client—Death of Pleader pending 
proceeding—Fees, apportionment of. + 


4. 


INDIAN OASES. MA. 


(1928. 
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By virtug of the provisions of swb-ss.-(2) and (3) of 
s. 19 of the Bombay Pleaders Act, in, the absence of 
any special agreement, a Pleader is mot entitled to 
receive fees allowed on taxatjon between himself and 
his clients for his services until the final decree or 
erder in the proceeding is passed. Jfa Pleader dies 
before such final decree or order is passed or for any 
reason the engagement of his services By his clients is 
put an end to them the Pleader will only be entitled 
to ask the Court to award him proportionate fees on 
the basis of a quantum mewit. The Court in assess- 
ing the quantum meruit might be guided by the per- 
centages laid down by law for the regulation of costs 
between party and party but isnot bound to adopt 
that guide where the circumstances of the ca$e would 
render it unjust todo so. *B MOTILAL GOPALDAS v. 
KRISHNABAI GOPALRAO, 27 Bom. L. R. 1156; A. L R. 
1925 Bom. 513 . 604 


Bombay Revenue Jurisdiction Act (X of 1876)! 
S. 4, scope of—HBombay District Pélice Act (IV of 
1890;, ss. 80, 81. 

Section 4 of the Bombay Revenue Jurisdiction Act 
does not stand in the way of a suit in respect of a 
wholly illegal and unauthorized cess or rate purporting . 
to be authorized by a Government ora Public officer. 

Section 80 of the Bombay District Police Act refers 
to suits for damages against a Commissioner, Magis- 
trate, or Police Officer and has no application to a suit 
for an injunction restraining the District Magistrate 
from collecting arate or tax illegally imposed by the 
Government or by the District Magistrate, nor does 
such a suit fall within the purview of s. 8lof the Act. 
B BHAGOHAND v, SECRETARY OF STATE For INDIA, A. I. 
R. 1924 Bom. 1; 26 Bom. L. R. 1; 48 B. 87 13 


———- sS, 4 (f), scope of—Bombay District Police 

Act (IV of 1890), 8. 254. 

Government is not empowered by s. 25-A of the 
Bombay District Police Act to levy any cess or rate. 
Section 4 (f) of the Bombay Revenue Jurisdiction Act 
refers to a cess ora rate authorized by Government 
and not to acess or rate authorized by the District 
Magistrate’ with the previous sanction of the Com- 
missioner such as is contemplated in s. 25-A of the 
Bombay District Police Act. 

Section 4 (f) of the Bombay Revenue Jurisdiction 
Act applies to a cess or rate which is legally 
authorized by Government. It does not apply to a 
case in which the legality of the order of the Govern- 
ment is questioned. B BHAGCHAND v., SECRETARY oF 
STATE FOR INDIA, A. I. R.1924 Bom. 1; 26 Bom. L. R. 
1, 48 B, 87 13 


Buddhist Law, Burmese —2Hcclesiastical—Pongyis, 
duties’ of—Participation in politics, whether per- 
missible. : ; . 
Under the Burmese Buddhist Law it is the 

bounden duty of the laity to do their utmost to dis- 

courage pongyis from transgressing the bonds which 
the vinaya lays down for them and the rules which, 
by donning the yellow robe, they voluntarily promised 
to observe. And it is the bounden duty ofa pongyi 
who désires to participate in party polities to put 
off the yellow cobe and re-assume the responsibilities 
as well as the privileges of®ordimary civil life. 
Pongyis are subjêct to the laws of the land they 
live in. If they are glissmtisfied with such laws it is 
not for them to oppoge the authorities but to move to 
other parts where the laws will be more congenial. So 


long as the civil laws are not in conflict with the rules 
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: be pbserved by monks they must “be ohpyed by 
them. . i s 
7 According to Birman Buddhist ideas he who dons 
< the yellow robe has one of jwo duties to perform :— 

(1) to practise austerities and meditation in order to 
work out his own salvation ; or - 

(2) to learn the sacred scriptures and to impart the 
knowledge to otlfers. 

Those who follow the first are known as Patibatti 
Sangha and those who adopt the second as Pariyatti 
Sangha, A 2 

When a pongy? belongs neither to the Pariyatti nor 
to the Patibatti, he is no longer entitled to live on the 
offerings of the laity, nor to receive 1 spect from them. 
He has no‘raison d'etre. 

In attempting to oppose the orders of the executive 
a monk not only breaks his own personal law but s2ts 
an example to the laity which is greatly to be lament- 
ed. R Mauna Tox Vv. Eaperor, 3 R. 352; A.T. R. 1925 
Rang. 354; 26 Or. L. J. 1622 918 


—-—— Inheritance—Hnapazon property of last 
- marriage—Pubbaka children and their step-parents 

——Practice or decision of long standing erroneous 
. —Duty of Court. 5 

By the Full Bench.—Wherea Burman Buddhist, who 
has married more than once, dies leaving hnapazon 
property of the last marriage, if there is an issue of the 
ast marriage the step-child or children collectively 
take one-eighth and the step-parent seven-eighths, 
but where there is no issue of the last marriage the 
former take one-sixth and the latter five-sixths, R 
Ma Nye E v. Macne Mauna, A. I. R. 1925 Rang. 340; 
4 Bur. L. J. 189; 3 R. 549 . 341 


Inheritance—Orasa son—Death of mother— 
Re-marriage of father— Right of son to claim jth 
share of jointly acquired property, nature of—Death 
of son—Right, whether heritable. 

Under the Burmese Buddhist Law whilst an orasa 
son cannot claim- a 3th share of the property jointly 
acquired by his parents merely by reason of his 
mother’s death, the re-marriage of his father gives him 
a right to claim the ith share, which he would not 
have if his father did not re-marry. This right of the 
orasa son is a vested right and if the orasa son 
after acquiring this right dies before obtaining pos- 
session of his ith share, the right devolves on his 
heirs and legal representatives. R Ma E Mya v. U 
Pe Lay, 3 R. 281 . 958 

Marriage—Girl under 20 years—Parents, 
consent of, whether essential. 

Under the Burmese Buddhist Law, except in the 
case of widows and divorcees, a girl under 20 years 
cannot contract a valid marriage without the consent, 
either express or implied, of her parents or guardians. 
R Ma E Sern v. Ma. Hua Mix, A. IL R. 1925 Rang. 280; 
3 R. 455; 26 Cr. L. J. 1613; 4 Bur. L. J. 123 717 


Burden of Proof—Landlord and tenant—Permanent 
tenure. „See MUHAMMADAN Law—WakF 781 
Transfer of Property Act, 1882, ss. 60, 61, 
62—Mortgages, several — Redemption—Consolida- 
tion—Contract barring redemption. Sce TRANSFER 
oy Property Act, 1882. ss. 60, 61, 62 oe 613 
Possession, swit foM—Title. 

Ina suit for declaration: of title afd for possesgion 
the plaintiff must prove his dw title and cannot suc- 
ceed on the mere finding -that the defendant has no 
title. C KARUNA Onaran Das v.s KRIBHMA Sunpar 
MAJUMDAR, A. I. R. 1926 Cal. 179 e :480 





GENERAL INDEX, 


1087 


Burma Registration Directions, 46 (d)-.(iI)— 
Lease. See TRANSFER or Property Act, 1882, s. 105 
693 


Calcutta Municipal Act (H of 1923), ss. 363, 
364—Unauthorised building—Proceedings by Cor- 
poration—Owner, if must be heard. 

Failure to give the owner of an unauthorised build- 


* ing an opportunity of being heard, which he is 


entitled to under s. 364 of the Calcutta Municipal Act, 
before he is proceeded against, is a material irregular-. 
ity vitiating the trial of the owner befgre the Munici- 
pal Magistrate. CG Ram GopaL GOENKA V. CORPORATION 
or GCatcurra, 29 ©. W. N. 898; 52 C. 962; 26 Cr. L. J. 
1533; A. I. R. 1925 Cal. 1251 317 


Calcutta Rent Act (lll of192Q), s. 2 (c)— 
Premises, whether include fans and lights—Intention 
of partics—Standard rent, whether can be fixed 
including fixtures. . . 
In the case of a demisé it dependsen the intention 

of the parties and onthe nature of the agreement to 

be gathered from the same, whether such fixtures as 
fans and lights are intended to go with and to form 
part of the premises or building demised. 

Where fans and lights are attached to the premises 
demised and are intended to be used with them, they 
must be taken, according to the intention of the parties, 
to be part of the demised building for the purposes of 
the Calcutta Rent Act and it is open to the Rent 
Collector to fix astandard rent in respect of the 
premises which comprises these fixtures. C BARBAR 
v. DEBENHAM, 42 0. L. J. 87; 30 C. W. N. 274 4 


Carrlage of Goods—Goods @onsigned to Railway 
Company for carriage—Freight paid at fixed rate 
— Wagon used larger than that necessary—Consignor, 
whether liable for additional freight. 

Where goods are consigned to a Railway Company 
for carriage and freight is paid according to the rates 
laid down in the Company's rules, the Company has 
the right of re-measurement and re-calculation of the 


goods on the arrival of the goods at their destination, . 


but this does not entitle the Company, when it has 
made a contract with the consignor to convey his 
goods at a particular rate on-the amount of goods 
consigned, subsequently and without hig knowledge 
to alter the entire basis of calculation merely because 
for their own convenience they have used for the 


conveyance of the goods a°much larger wagon than ° 


was actually necessary. In such a case the consignor 
is not liable to pay any additional freight by reason 
of a-larger wagon having been used for the convey- 
ance of the goods. A Gutap Der v. G.I. P RAILWAY, 
L. R. 6 A. 615 Civ.; 24 A. L. J. 129; A. I. R. 1926 Al 
146 : 99 


Goods consigned to Railway Company for < 


earriage—Risk Note Form “A”—-Loss of goods— 

Suit to recover damages—Burden of proof. 

Where goods are consigned toa Railway Company 
for carriage under Risk Note Form “A”, the Company 
is absolved from any responsibility for loss of the 
goods owing to the bad condition of the consignment 
throwghout the period of transit, and the period of 
transit commences from the time that the goods are 
received and are carried to the train. . : 

The question of onus is not the same in a case based 
on the terms of a Risk Note in Form “A” as it isin a 
case. baséd on the terms of a Risk Note in Form “B”, 
The two indemnities.are quite different in their effect. 
In asui based on the terms of a Risk „Note in Form 
“A” evheredt appears from the admission of the plaint- 
iff himgelf that there has been such loss or damage as 

. 
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is contemplated inthe Risk Note, it is not necessary 


. for the Railway Company to prove that there has been 


such loss. Pat SJLHA Krisona MUKHERJI v. Bast 
INDIAN RAILWAY Company THROUGH Agent, TP, L.T. 


45 1 
Cause of action accruing subsequent to suit—Relic®, 
right to. See Contract Act, 1872, s. 72 906 


©. P. Tenancy Act (1 of 1920), ss, 11, 12, 13,14, 
105— Hindu Law—Widow—Will of property in- 
herited by widow, validity of—Occupancy holding, 
devise of —Ejectment, suit for-—Jurisdiction of Civil 
and Revenue Courts, 

A Hindu widew has only a restricted power of 
alienation over property which she has inherited 
from her husband. She has only a life-estate in 
such property and can make.no disposition which 
would enure be#ond her lifetime; much less she 
can make one which is to come into operation after 
her death. : 

A Hindu widow, therefore, who inherits an occu- 
paney holding from her husband cannot make a 
testamentary disposition of it and thus defeat the 
provisions of s. llof the ©. P. Tenancy Act. 

The intention of enacting the law of tenancy in the 
Central Provinces was to recognize a tenant-right 
of a restricted character as regards its heritability, 
transferability and partibility under certain con- 
ditions and limitations; but it was never understood 
to carry with it the incident of devisability by Will 
at the instance of t@e tenant. It is property in 
which the interest carved out is mcre of a limited or 
personal character, than of a character conveying 
unlimited powers of disposition to the incumbent for 
the time being. A 

Wherea transfer is invalid, irrespective of the 
provisions of the C. P. Tenancy Act, the Act is not 
called into operation; there is nothing upon which 
it can fasten; there is no legal transaction for the 
consideration of -the Revenue Officers. In such a 
case the intended transferee is not a transferee at 
all and if he enters upon possession under colour of 
the transaction his entry is atrespass at civil law 
and he can I% ejected from the land by a suit in 
the Civil Courts. The jurisdiction of the Civil 
Courts to entertain suchea Suit is not ousted by 
anything contained inss. 12, 13, 14 and 105 of the 
©. PeTenancy Act. N SHeopayan v, Ramprasad . 247 


S: 37—Sir land— Person cultivating, status of 
— Lease of sir and khugkasht land—Landlord not 
taking part in cultivation— Lessee, eyectment of. 
The status ofa person cultivating the proprietor’s 
‘sir land under 8. 37 of the C. P. Tenancy Act is 
that of a sub-tenagt and isnot that of an ordinary 
or occupancy tenant. In spite of the fact that sir 
land was lẹ oft to a person along with other 
land under one set of @onditions so as to con- 
stitute one holding the land is liable to be separated 
from the remainder ofthe holding and the landlord is 
entitled tga declaration that the person in pcssession 
of tle sir Jandis liable to Le ejected on partition by 
Revenue Officers. é 
Ifthe malguzar has supplied no capital for or has 
not taken any part in the cultivation of the khud- 
kasht land but has let it out on condition, that .he 
should be given half’ the prodece, the contract, is 
not that ofa batgi-and the person cultivating becomes 
the occupancy tenant thereof. N GOKUL v, BHYAMBAL- 
stnau, A. I. R. 1926 Nag. 35 * 76 
. 
. 5 s a e 
. °. e 
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———— S4} 9, applicability of--Mertgage of sir land 
` —Foreclosure before C. P. Tenangy Act of 1898—- 
Compromise after Act—Oezupancy rights in sir land, 

whether revived. è 

The respondent took a mortgage from the appellant 
ander which some part of the property in dispute v as 
mortgaged by way of conditional sale. He obtained a 
foreclosure decree on the mortgage witich was made 
absolute before the coming into force of the C.P. 
Tenancy Act of 1898. Subsequently appellant brought 
a suit to have the foreclcsire decree set aside. This 
suit ended ina compromise under which one portion 
ofthe property was left with the mortgagee as his 
absolute property and the other portion passed to the 
mortgagor free from the incumbrance.*In the mean- 
time the C P. Tenaucy Actof 1920 had came into 
force and the mortgagor contended that the mortgagee 
could not obtain actual possession of the sir lands 
which had been left to him under the compromise as 
occupancy rights in the land vested in the mortgagor 
under s. 49 ci the O. P. Tenancy Act: 

Held, (1) that under the foreclosure decreé the mort- 
gagor had lost all interest in the mortgaged ‘property 
and the mortgagee had become the absolute proprietor 
thereof and that the- effect of the compromise decree 
was merely to vary the original decree and that it did 
not operate to revive the rights ofthe mortgagor re- 
garding the sir land which he had already lost; 

(2) that, therefore, s. 49 of the C.P. Tenancy Act 
had no application to the case. N GOPALA v. LAXMAN- 
SINGH 162 


— S$. 105. See O. P. Tenancy Act, 1920,5. 11 
247 








8, 106—Suit for arrears of rent ayainst 
trespasser—Jurisdiction of Civil and Revenue 
Courts—Plaintiff, admission of, that defendant is 
tenant, effect of. 

The jurisdiction of Additional Munsifs or Sub- 
ordinate Judges who are Revenue Officers should be 
strictly confined to suits for arrears of rent under 
s. 106 of the C. P. Tenancy Act. Such an offer 
has no jurisdiction to try a suit for rent brought 
against a defendant who is described as a trespasser. 

Where, however, during the pendency of such a 
suit, the plaintiff admits that the defendant is a terant 
the admissicn converts the suit into one for arrears of 
rent under s. 106 of the C. P. Tenancy Act and gives a 
Revenue Officer jurisdiction to try it. The suit. must 
be deemed tohave been properly iustituted ugainst 
the defendant on the date of such admission and if 
this date happens to be after the coming into force of 
the O-P. Tenancy Act, the arrears can only be recover- 
ed for a period of three years. N GANESHDAS V. 
HARILAL 279 


Cess Act (IX of 1880), ss, 41,.93, 107—Landlord 
and tenant—Liability to pay cess, determination of 
—Cess valuation statement, entries in, value of— 
Jurisdiction of Civil Courts. 

The meaning of the provision contained in s. 107 
of the Cess Act is that what is done under 
the Act is done only for the purposes of the Act and 
has no other effect on the rights of the parties. The 
section does not in gny way modify the conclusive 
effect given by s. 93 of thé Act tosthe cess valuation. 

Thg questicn’as* to the liability of a tenant to pay 
cess. hgs to be determintd under s. 41 of the Cess 
Act and involves the question of the tenant's status. 
It is not, ehowever, his status under the Bengal 
Tenaney Ast that is in question, but his status 

Ld 


. 
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. . Ñ 
under the Cess Agt and his liability under s. 41 of 
the latter Act must be determined according to the 
` entries in the tess valpation statement and not 
with reference to the entries in the Record of Rights. 
A Oivil Court has no jurisdiction to interfere with, 


the entries in the cess valuation statement. Pat 
Kusgo Prasan Sinen v, RAM SWARUP 621 
Charge— MU > 

See CoNSTRUCTION‘OF DOCUYENT 1000 


Chota Nagpur Tenancy Act (VI 67:1908), ss. 
89,139, 258—Suit to recover possession of occu- 
pancy hulding— Denial of title by defendant—Suit, 
whether cognizable by Civil Court—Order of Attes- 
tation Officer revised by Settlement Officer—Suit to 
set “aside order, whether maintainable—Ghatwali 
lands—Occupancy rights, whether can be acquired. 


Section 139 of the Chota Nagpur Tenancy Act con- 
templates a case “ where the relationship of landlord 
and tenant is admitted to exist between the parties. It 
does not contemplate cases where there is a dispute as 
regards title, 

. A suit to recover possession of an occupancy holding 
on the allegation that the defendant denies the tenancy 
right of the plaintiff and has been asserting that the 
plaintiff has no right in the land in suit is not cogniz- 
able by the Deputy Commissioner under s. 139 of the 
Chota Nagpur Tenancy Act. The relationship of land- 
lord and tenant not being admitted, the section does 


not operate as a bar to the maintainability of the suit | 


in the Civil Court. 

All orders. whether by khanapuri officers or by 
Attestation Officers have to be made during the pre- 
paration of the draft Record of Rights and all such 
orders passed before final publication of the Record of 
Rights are subject to revision under the provisions of 
s. 89 of the Chota Nagpur Tenancy Act. Where an 
order made by an Attestation Officer before the final 
publication of the Record of Rights has been revised 
by the Settlement Officer under s. 89, the order is 
finaland has the force and effect ofa decree ofa 
Civil Court and s. 258 of the Act operates to bar a 
suit in the Civil Court to set aside the order. 


Occupancy rights cannot be acquired in ghatwali 


lands. Pat Gopinpa BAURI v. Kristo SARDAR, A. 1, R. 
1926 Pat. 64 489 


————— SS, 214, 231, 258— Limitation Act (IX of 
1998), Sch. I, Art. 95—Sale of holding—Suit to set 
aside sale on ground of fraud, nature of—Limitation 
applicable. 

Sections 214 and 258 of the Chota Nagpur Tenancy 
Act do not create a right to institute a suit to set aside 
a sale of a holding held under the provisions of the 
Act. They bar the institution of such a suit except on 
the ground of fraud or want of jurisdiction. The right 
to institute a, suit to set aside a sale is conferred by 
the general law and has been restricted by these sec- 
tions to the case of fraud or want of jurisdiction. A 
suit, therefore, to set aside a sale of a holding held 
under the provisions of the Chota Nagpur Tenancy 
Acton the ground of fraud,is not a suit instituted 
under the provisions of the Actas, contemplated by 
s. 231 of the Act, and cBnsequently the period of 
limitation applicable to such a suit if nót the one, pro- 
vided by that section but the one laid down iù Art. 95 
of Sch. Í to the Limitation Act and begins to run from 
the date on which the fraud becomes known to the 
plaintif. Pat Rameswar Narayan Siname. MAHABIR 
Prasad, A. I, R. 1926 Pat, 47 e 325. 
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City of Bombay Municipal Act (III of 1888); 
S. 63 (X), See LAND ACQUISITION Aor, 1894, 55. 6 (3) 


695 


Civil Procedure Code (Act V of 1908), ss. 2 (2) 
(a), 47, 104 (2), O. XXI, rr. 89, 92, O. XLII, 
r. 1 (j)—Second appeal from appellate order setting 
“aside execution sale. 


An order under s. 47, C. P. O., which is an adjudica- 
tion from which an appeal lies as an appeal from an* 
order, is excluded from the definition of a decree under 
sub-cl. (2) wu) of s. 2, O. P. O. Therefore, under s. 104, 
el. (2), C. P. O., no second appeal lies from an order 
passed under O. XXI, r. 92, against which an appeal 
lies under Q. XLIII, r. 1 (7), U. P. O., even if the 
auction-purchaser happens to be decree-holder. C 
BANSHIBADAN MANDAL v. Cunaunant Bist, 42 O. L. J. 
176 228 


e : 
———- 8. 9—Bengal Village Self-Government Act 
(V of 1919), s. 51—Election, suit to set aside— 
Applicability of section. ` 
Section 51 of the Bengal Village Self-Government 
Act does not debar a suit contesting the validity of an 
election in’ a Civil Court. Sucha suit can be heard 
by a Civil Court under s. 9 of the C. P.C. 6 
Nasaruppin MANDAL v. ANATH Nara CHOWDHURY, 52 O, 
943; A. I. R. 1926 Cal. 279 700 


——— S, 11, RES JUDICATA. 
See C. P. C., 1908, O: II, x. 2 672 
See EXECUTION OF DECREE 83 

11 — Co-defendan® — Question deciued 
between co-defendants in previous suit after contest, 
The parties to a suit were both impleaded as 

defendants in a former suit and in their pleadings 

in that suit contended with each other on a question 
of relationship, the decision of which was involved 
in the relief given to the plaintiff in that suit: 

Held, that the decision in the previous suit on the 
question of relationship operated as res judicata 
between the parties to the subsequent suit: L MEER 
Dap v. MOHAMMAD ALI SHAN, A. I. R, 1925 Lah. 434: 7 
L. L. J. 195 250 


——— S, 11—Question of title decided between 
parties—Redemption of property by plaintiff during 
pendency of previous suit—Dispossession—Swit to 
recover possession, whether maintainable. 


Tefendant obtained a decree for possession of*cer- 
tain property against the plaintiff as reversioner to 
the estate af one B. Durjng the pendency of that 
suit plaintiff obtained a decree for redemption of that 
property from a mortgagee and obtained pcssession 
thereof. He was subsequently dispossessed by a- 
transferee of the defendant and brought a suit to 
recover possession of the property: 

Held, that the decision in the previous,suit on the, 
question of title operated as res judicata between the 
parties and that the plaintiffs’ suit must, therefore, 
fail, O Buonpal Miser v. Ram - Prasan Miser, 2 O. W. 
N. 740; A. I. R. 1925 Oudh 607 . . 569 


————— sS. 11, O. VIN, r. 6—Set-off, legal or equitable, 
plea of, whether ` abligatory—Countersclaim, cause 
of action on, whether can be split up—Partial 
satisfaction by reduction of plaintiff's claim—Suit 
on balance of claim, 

A’ defendant is not under an obligation to plead a 
set-off, legal or equitable, and his omission to do so 
does nôt debar him from bringing a separate suit in 
respect o£ it. Y KA 

e ë . : 
e . 


———— §, 


1070 


Civil Procedure Code--1908—coutd. 


Ina suit by an agent against a principal for 
recovery of advances in respect of purchases of certain 
goods on behalf of the principal, the defendant is not 
bound to plead by way of set-off a claim for damages 
for an unauthorised sale of other goods. If the 
plaintiff gives the defendant credit for a lesser prte 
than that actually realized by him in respect of the 
unauthorised sale of goods, a separate suit by the 

* principal for t€e balance due on his claim is not 
Barred by res judicata. M SUTRAME Govinpa Rao v. 
ANUGODA Marapa Ruprarya, (1925) M. W. N. 228; 49 
M. L. J. 14; A. I. R. 1925 Mad. 830 465 


———— SM GK, r 27—Rent suit- Finding as 
to title. 


One of the issues decided in a rent suit was whe- - 


ther a certain portion of the land in dispute did or did 
not belong to a@ertain person. The same question 
arose between the same parties with regard to the 
asme lands in a subsequent suit : 

Held, that the decision in the previous suit oper- 
ated as res judicatu. C NABIN CHANDRA KAPALI v, Gove 
Moan Mistrri 3 756 
mmm S. 15 —Jurisdiction of Court—Suit lying in 

Court of lower grade—Higher Court, whether can try 

~—Valuation by plaintiff. ; 

Section 15 of the U P.O. ‘is imperative, but it is 
imperative only on the suitor, who is bound to bring 
his suit in the Court of the lowest grade. The section 
is not imperative on the Courts, and does not deprive 
a higher Court of jurisdiction to try a suit that should 
have been brought in a Court of a lower grade. 

The valuation put by the plaintiff prima facie 
determines the jurisdiction of the Court unless the 
suit is obviously over-valued and such over-valuation 
is mala fide. R MAUNG Sir Paune v, Mauna Tun, A. 
I. R. 1925 Rang. 278; 4 Bur. L J.104_ 728 


—-—— $S, 24, 115—Case, transfer of—Notice to 
other side, absence of —Illegality—Revision. 

A District Judge has no jurisdiction to make an 
order transferring a pending suit from one Court to 
another at the instance of a party without giving 
notice to the other side, 

A revision is competent against an order of a 
District Judge transferring a pending suit from one 
Gourt- to another at the ihstahce of a party without 
-giving notice to the other side. A DEMELLO v. New 
Viofdrra Mitts Co. Lro., 23 A. L. J. 948; L. R. 6 A. 
555 Civ.; A. IL R. 1926 All, 17 287 
= 8. 35-~-Costs—Discretion of Court—Appellate 

Court, whether can interfere. : 

An Appellate Court has no jurisdiction to interfere 
-with the exercise of the discretionary powers of the 

Trial Court as to the award of costs. © RAKHAL 
OHANDRA MONDAL w Govr Goran Durma, 42 C.L. J. 
137; A IR 1925 Cal. 1085 486 
— 8. 35—Costs—Dimcretion of Court—Inter- 
erence by Appellate Court. 

"he matter of costs i$ discretionary with the Trial 
Court and the High Court will not interferes in 
appeal With an order as to costs unless it is plainly 
irregular and contrary to principle. O Gosinp PRasap 
v. NARBHIR SINGH, A. 1. R. 1926 Oudh 35 577 
e 5.47, See PRESIDENCY SMALL Cause Cotrts 

Acr, 1882, s. 41 : . 509 
———~- S, 47—Partition suis-Decree °allotting 
separate properties ta each party—Subsequent Suit 
toabtain possession of properties allotted, whether 
barred—Defendants, position of —Court-fee, whether 
payable by defendar in partition suit. . 

. a e 
é : 
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Where% partition decree merely directs the sépara- 
tion of the shares of the plaintiffs*in the suit and 
leaves the shares of the defendants joint amongst 
themselves, the defendantstannot execute the decree 
and there is nothing to prevent them from bringing 


“a fresh suit for partition of the lands jointly allotted 


to them. Where, however, in such asuit a partition 
takes place betgreen all the parties thereto and shares 
are allotted to each, the defendants are also in the 
position of plaintiffs andsin regatd to the properties 
allotted to thêm they are in the position of decree- 
holders and can obtain possession of such properties 
by execution of the decree. A separate suit by any 
of them to obtain possession of the pxoperty allotted. 
to him would be barred by the provisions of s. 47 of 
the O. P. C. 

In a partition suit a defendant has merely to ask 
for his share of the properties in suit to be separately 
allotted to him and itisthen open to the Court to 
order the shares of the defendants to’ he separated as 
amongst themselves. The decree that is finally drawn 
upin a partition suit hasto be stamped as an instru- 
ment of partition under the Stamp Act and, except the- 
stamp duty levied on the decree, no other duty as 
Court-fee is payable by the defendants in such a suit, _ 
Pat Hemouanpea Manro v. Prem Manto, (1925) Pat. 
739 


s. 47—"Representative,’ meaning of— 
Mortgagee, whether representative of gudgment-debtor, 
A person affected by a decree is a representative of 

the judgment-debtor within the meaning of the term 
ag used in s. 47 of the O. P. CO. Therefore, a mortgagee 
of a paini taluk is a representative of the patnidar 
against whom a decree for rent of the patni has been 
obtained and is competent to challenge the execution 
of the decree. C Hart Moman DALAL v. PURENDRA, 
Nata CHOUDHURY 955 — 


ss.47, 73—Partnership decree—Question in 
execution between decree-holders—Section 47, appli- 
cation of —Orders under s. 78, whether appeulable, 
A question raised in execution between parties to a 


-partition suit, in whose favour the decree has been 


passed, is a question raised between the parties to 
the suit within s. 47, O. P. C., notwithstanding that. 
all the parties are in the position of decree-holders, 

All orders passed under s.73 of the O. P. Q., if 
passed between parties to a suit, fall under a. 47 of 
the Code and are appealable. M Ayisa Bovi AMMAL v. 
Soxara Boor, £9 M. L.J. 375; 22 L. W. 740; A. LR. 
1925 Mad. 1265 < 869 
——— 88. 47, 104 (2), See ©. P. O., 1908, s. 2, a 

22 


2 (a) : 
——-s. 47, O. XXI, rr. 95, 97, 108—-Deeree- 

holder purohaser—Application under r, 95— 

Obstruction—Order referring applicant to suit—~ 

Claimant obstructor party to suit—Order, whether 

appealable-- Separate suit, maintainability of. 

In execution af a decree-on a mortgage, the plaint- 
iff purchased the property himself, but was obstruct- 
ed by a prior purchaser (a party to the'suit) in ewes 
cution of a money-decree obtained against the mort- 
gagor. Tio years thereafter, he again applied for 
delivery under O. XXI, r. 94, CP. C., but the Court 
“referred to him t® suit” under the mistaken impres- 
sion that the petition vas under y. 97. The decrees 
holder without appealing filed a suit: 

Held, (ethat the matter arose under s. 47, C. P. O., 
and, fherefgre, the plaintiff aught to have appealed 
and a separate sujt did not lie; l 

` e . e 
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- (2) that the suit” having been misconceiv®d ab initio, 
the plaintiff was‘hot entitled to ask in second appeal 
that the suit should be converted into an execution 
proceeding. ° 

Where claim proceedings under O. XXI, ©. P. O. 
fall also under s. 47, r. 103 of O. XXI does not prevent 
an appeal against an order therein as it falls under 
8.47 of the Code. But the two. yemedies are not 
concurrent, so as to entitle a party to proceed at his 
option either by a*suit or gy way of appeal; the pro- 
cedure under s. 47 and that under O*XXI,r. 103 are 
not cumulative. . 

Under s. 47 (2), C. P. O., the Court is at liberty to 
treat a proceegfling under the section as a suitor a 


suit asa proceeding buf subject only to any objection, 


as to limitation or jurisdiction, M PACHAIAPPA CHETTI 
v. VENKATACHARLAR, (1925) M. W. N. 577; A I. R.1925 
Mad. 1198 952 


S. 48, application of—Execution of decree— 
Decree passed before operation of Code. 

` Section 48 of the C. P. O. of 1908 prescribing a period 
of 12 years for execution of a decree applies to an 
execution application made after the operation of the 
said Code, notwithstanding that the decree itself was 
passed under the old Code of 1882, wherein there 
was no such bar of 12 years, A BEGAM SULTAN v. 
Sarvi Becas, 23 A. L. J. 977; L. R. 6 A. 582 Civ.; A. I. 
R. 1926 All, 93 274 


— s, 50. See LIMITATION Act, 1908, Scu I, ART. 
182 (5) 1050 
---~-- 88,66, 2 (14)—Sale by Receiver with ap- 
proval of Court, whether sale under decree or order 
—Sale certificate, whether necessary—Section 66, 
applicability of. 

Section 66 of the ©. P. ©, refers only to a case 
where there has been a sale in execution of a 
decree. 

A: sale bya Receiver with the approval of the 
Court is not asale in pursuance of any decree or 
_ order of the Court and in the case of such a sale the 
Court does not grant a sale certificate nor does it 


confirm the sale. Section 66 of the O. P. O. has no 


Application to the case of such a sale. A Narain Das 
v. RAM OHANDRA, L. R.6 A. 610 Civ.; 24 A. L. J. 26; A. 
I. R. 1926 All. 124 ji 116 


s. 73—Partnership decree in favour of some 
partners—Decree transferred at instance of one 
decree-holder to another Court —Realisation of assets 
—Rateable distribution. 

Where in partition suit, a decree is passed for 
payment of certain amounts by ore of the partners 
to the others, and one of the latter realizes a certain 
amount on having the decree transferred to another 
Court, the other decree-holders sre not entitled to 
claim rateable distribution, without the decree having 
been transferred at their instance tothe said Court. 
M Ayisa Bovi AMBAL v, SOKARA Boor, 49 M. L. J. 375; 
22 L. W.740; A. I. R. 1925 Mad. 1265 869 
—— S3. 73, 46—Rateable distribution of assets— 

Attachment of property, whether entitles decree-holder 

to share—Procedure--Hxecution, application for. 

A mere attachment, of propertf after judgment is 
not sufficient to entitle a decree-helder to share in 

< ae rateable distribution of assgts in the hands” & the 
ourt. i Ki 

In order to entitle a decree-holder to share in‘the 
rateable distribution of assets in the hands of the 
Oourt it is necessary that he should make a formal 
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application for execution to the Court, before the 
assets are actually received. 

An application for attachment under s. 46 of the C. 
P.-C. cannot be regarded as an application for execu- 
tion C Kasiwar Dev. Aswixt Kumar Par, A. I. R. 
9926 Cal. 249 527 


-- S, 80—Suit against Secretary of State and 
Public Officer—Injunction, suit for-e Notice, whether 
necessary— Suit instituted before expiry of period of 
notice, maintainability of—Bombay District Police 
Act (IV of 1890), s. 8). 

Per Shah, J.--The rule contained in s. 80 of the 
C. P. O. is g rule of procedure and soes not affect in 
any way the cause of action or the rights of the 
parties. Where the cause of action requires an 
immediate remedy by, way of injunction the Courts 
have power to entertain the suit before the expiry of 
two months specified in the section, where they are ` 
satisfied as tothe need of an immediate remedy by 
way of prevention of the wrong complained of, 

Where a class of personsis taxed heavily and the 
payment of the tax is about to be enforced by 
measures which would cause serious apprehension in 
the minds of the persons taxed that irremediable 
damage might be caused to. their business unless the 
enforcement of the orders imposing the tax were 
stopped ai once, the remedy by way of injunction is 
appropriate and necessary to safeguard their interests, 
and in such a case the suit might be entertained oven 
if instituted before the expirygof the period limited 
in s. 80 of the O. P. O. 

Section 81 of the Bombay District Police Act pro- 
vides an additional remedy which the party concerned 
may follow but itdoes not bar a suit, which it may 
be otherwise open-to the party to file. 

Per Kemp, J.—So far as a suit against the Secretary 
of State is concerned the words ofs.80 of the 0, 
P.C. are imperative and make no exception in the 
case of suits for an injunction and a Court of Law 
is not entitled to graft on to the plain wording of 
the section a qualifying clause excepting suits for an 
injunction from the operation of the section. Relief 
by way of injunction is a kind of®relief which 
must have been in the’contemplation of the framers 
of the Code when the section was drafted and re- 
drafted. It makes no difference that the injury, 
apprehended isimmediate or irreparable. No®suit 
may be instituted against the Secretary of State 
until the expiration of the two months' notice 
required bythe section. 6 

Where, however, 2 suit isfor an injunction against 
a public servant in respect of # threatened act, the. 
section has no applicationand no notice.is necessary 
under the section before the insti®ution of the suit, 
B.BHAGCHAND V. SRCRETARY OF STATE FQR INDIA, A.L R. 
1924 Bom. 1; 26 Bom. L. Re 1; 48B.87 ® 13 
-———~-- S. 99, See PARTITION Act, 1893, s. 4 121 


—s.104 (2). See C. P. C., 1908, as. 2,cl. (2) 
(8), 47, 104 (2) .” 228 


——— s, 105, O, IX, r, 13~“Affecting the decision" 
in s. 105, meaning of. 

The expression “affecting the decision” in s. 105-of 
the ©. P. C. signifies that there has been at work 
something which bas influenced the Judge in the“ 
mefitaP process of arriving at his degision that the 
error, defect or irregularity in the order, has, so ta 
speak,*warped the mind of the Judge so as to lead him, 
toawreng conclusion, The werd “decision” in thg 

E] e . 
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section must, therefore, be taken to mean decision 
upon the merits. 

An order setting aside an ex parte decree cannot 
be said to affect the decision of the suit within the 
meaning of s. 105 of the C. P. G. 

Per Daniels, J—Many things may affect a decision 
besides the reasons given by the Judge in his judg- 
ment. Where a suit has been finally decided but an 
- Sllegal order is fubsequently passed setting aside the 
decision with the possible result that the case is heard 
over again and decided in the opposite way, it cannot 
be said that the error committed in restoring the case 
has not affected the ultimate decision, An illegal 
order, and by comsequence the illegality gommitted in 


passing that order, affects the decision of the case ; 


within the meaning ofs.105 ofthe O. P. C., if the 
order passed is one but for which the decision might 
have been other than it was : 

Held, by ths Division Bench, (Sulaiman and 
Daniels, JJ.)—An Appellate Court has no juris- 
diction to set aside an ex parte decree outside the 
provisions of r. 13 of O. IX of the O.P. O. A Ram 
Barur v. Gaya Prasan, A. I. R. 1925 All. 610; L. R.6 A. 
601 Oiv; 24 A. L. J. 56 180 


s, 109, See O. P. C., 1908, Sos. II, TALT 
0 
S$, 109—Limitation Act (IX of 1908), 6.6 

— Final order,’ meaning of —Appeal—Order 

granting extension of time—Appeal to Privy Council, 

whether competent. 

A final order within the meaning of s.109 of the 
C. P. O. is an order which finally decides any 
matter which is directly at issue in the case in 
respect of the rights of the parties. 

An order extending the time for presenting an 
appeal under s. & of the Limitation Act is not a 
“final order” within the meaning of s. 109 of the C. 
P.C., and is not, therefore, open to appeal to the 
Privy Council. Pat PEREIRA v. Hast INDIAN RAILWAY, 
- A. I. R. 1926 Pat. 102; 7 P. L. T. 256 723 


— $8,109, 115—Order passed in revision, 
whether pagsed “on appeal”—Appeal to His Majesty 
in Council, whether competent. 

An order passed by the High Court in the exercise 
of its revisional jurisdiction is not an order passed “on 
appgpl” within the meaning of cl. (a) of s. 109 of the 
O.P O. Such an order may, however, be Open to 
appeal to His Majesty in Council under cl. (e) of the 
section, if it is shown thatethe caseis a dit one for 
appeal. A Suras SINGH v. PHUL Kumari, 23 A. L. J. 
997 904 


waman 8.109 (6), O. XLVII, r. 7—Review, decree 
passed on— Appeal to His Majesty in Council, leave 
for, when to be granted. 

Where afecree passed by the High Court is of 
such a character thatif it had been passed by a 
Court 
against it would have been permissible to the High 
Court, leave will not be granted under s. 109 (e) of the 
O.P. O. for an appeal to His Majesty in Council 
against the deeree. ` 

Where a decree is passed by the High Court on 
review, leave to appeal against the decree to the Privy 

Council under s. 109 (c) of ‘the Q. P.O. will not be 
granted unless the decree is open to objection og same 
ground recognized by r. 7 of O. XLVII of the O. B O. 
O Jacuonax SINGH +. Sugo Mancak SINGH, Ajal R. 
1926 Oudh 17 « 332 
-> . d. 
e 
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————. 8.410—Leave to appeal to? Privy Couneil— 
Substantial question of law—Suffitwency of evidence 
to prove custom—Difference of opinion. 

Although the question whether the evidence pro- 
duced to establish a custom is sufficient isa question 
8t law, it is nota substantial question of law within 
the meaning ofs.110 ofthe O P.C., i.e, a question 
of law in respect of which there may be a difference of 
opinion. N JAGESHWAR TUKARAM v. PANDURANG 

e . 270 


———s.115° 
See C. P. O., 1908, s. 24 


See O. P. C., 1908, O. IX, R. 13 1042 
See C. P. O., 1908, O. XXI, r. 89 . 963 
See ©. P. C., 1908, O. XXXHI, R. 1 + 849 
See C. P. O., 1908, O. XLI, r. 23 426 


—— s, 115—Election rules—Interference by High 
Court. See ELECTION PETITION 1055 


—— sS, 115—Criminal Procedure Code (Act V of 
1898), ss. 476, 426B—Government of India Act, 1915, 
(5 & 6 Geo. V, c. 61), s. 107—Penal Code (Act XLV 
of 1860), ss. 198, 471-—Bengal Tenancy Act (VIII 
of 1885), s. 40—Proceeding for commutation of 
rent instituted in Revenue Court—Application to 
prosecute petitioner for forgery, refusal of—Appeal 
to Collector—Complaint by Collector—Appeal to 
Commissioner, whether competent—Revision—High 
Court, power of, to interfere—-Question, whether must 
be finally determined in Revenue proceedings— 
Refusal of Revenue Court to determine question—~ 
Denial of right of fair trial—Superintendence, power 
of, exercise of. 

Petitioner filed an application for the commutation 
of his rent under s.40 of the Bengal Tenancy’ Act 
before the Sub-Deputy Collector and filed a patta 
alleged to have been given to him by the opposite 
party in support of his application. The opposite 
party contended that the patta was a forgery ‘and 
asked the Court to direct the prosecution of the peti- 
tioner for an offence under ss. 471 and 193 of the Penal 
Code, but the Sub-Deputy Collector after enquiry 
refused the application. The opposite party moved 
the Collector on appeal and that officer set aside the 
order of the Sub-Deputy Collector and made a com- 
plaint against the petitioner under ss. 471 and 193 of 
the Penal Code. The petitioner thereupon appealed. 
to the Divisional Commissioner who held that no 
appeal lay to him and rejected the appeal. On an 
application for revision being made to the High 
Court : 

Held, (1) that the Collector was acting as a Revenue 
Court and was exercising judicial powers in setting 
aside the order of the Sub-Deputy Collector and was, 
therefore, subject to the superintendence of tle High 
Court and his order was revisable unders. 115 of the 
O. P. 0.; : : A 

(2) that the Court also had jurisdiction to interfere 
under s. 107 of the Governinent of India Act; 

(3) that the Commissioner had juriédiction to hear 
the appeal preferred by the petitioner against the 
order of the Collector and to set aside that order if 
necessary.” * ee ë 

Section 476-B ofthe Cr. P. C. tontemplates that if 
an Appellate Court sets aside the order of the Original . 
Court, the party prejudicially affected by the order of 
the Appellate Court has a right of appeal to the Court 
te which appeals from such Appellate Court ordinarily 

e 
P X 
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When acriminab offence is alleged to gave been. 
committed in the,aourse of a revenue or civil proceed- 
ing, the rule is that the facts upon which the criminal 
offence is founded should, gs far as possible, be finally 
determined in the Civilor Revenue Court before a 
prosecution in respect of the criminal offence is com-e 
menced. . The refusal of the Revenue or Civil Court to 
try out the proceedings in which the criminal offence 
is alleged to have been committed materially affects. 
the criminal proceedings and amounts toa denial of 
the right of fair trial. In sifeh a case the High Court 
is competent to interfere with the order directing the 
institution of criminal proceeding under s. 107 of the- 
Government f India Act. Pat Fauspar RAT v. 
Emperor, 26 Or. L. J. 1565; A. I. R. 1926 Pat. 25; 7 P. 
L. T. 199 7 445 


——~ 8, 115--Jurisdiction, decision as to—Appeal 

—Revision, whether lies. ’ 

An appellate judgment deciding, even if erroneous- 
ly, that a Court of first instance had jurisdiction to 
hear a suit, is not open to revision by the High Court. 

- L Buoer Lan TrIKAM LaL v. AMAR Natu Laspat Rat, 2 
L. C.185; A. I. R. 1926 Lah. 47 1042 


— S, 115—Question of fact~Error of law—- 

Revision— Interference. by High Court 

The High Court will not ordinarily interfere with a 
finding of fact in revision. 

Where a Court has jurisdiction to decide a question 
of law, the mere fact’ that its decision is erroneous is 
no ground for interference in revision. 

The question whether the death of one of the 
arbitrators to whom a dispute had been. referred for 
decision renders an award made by the remaining 
arbitrators invalid, is a question of law, and the mere 
fact that this question is decided erroneously by a 
Court having jurisdiction to decide it will not render 
its decision open to interference in revision. O 
GAJADHAR v. AULAD HUSAIN, A. I. R. 1926 dase 80 

73 
mmm S, 115— Return of appeal for presentation 
_to proper Court---Refusal to exercise jurisdiction— 
< Revision. 

An application for revision lies against an order of 
a Court returning an appeal for presentation to the 
proper Court, and thus refusing to exercise jurisdic- 
tion. L GHULAM Sarwar V., GHULAM MUSTAFA, A. I. R. 
1925 Lah. 479; 7 L. L. J. 285 603 


S, 115—Security found insuficient-—Revision, 
whether entertainable. 

No revision can be entertained on the mere ground 
that the Court acted wrongly in considering a certain 
security offered by the applicant to be insufficient. O 
JAIDAT SINGH v, BALDEN SINGH . 1051 
-———— S. 115, O. VH, r 10,0. XLT, r. 1 (a)— 

Order returning plaint for presentation to proper 

Court—Appeal-Appellate Court deciding that Trial 

Court had jurisdiction—Error of law—Revision, 

whether lies. e . 

An error of taw furnishes no ground for revision. 

Where on an appeal from an order directing that 
a plaint should be returned for presentation’ to a 
proper Court, the Appellate Court decides that the 
Trial Court had jurisdiĝtion to entertain the suit, its 
decision is not open to revision in&asmuch as, even if 
itis erroneous, it is a mere error of law tonfmitted 
bya Court which had jurisdiction to decide the 
matter. O Hatprt KHANAM v. AHMAD ALipA. I R. 1926 
Oudh 3} - j e : 430 
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————. 8,115, 0. IX, r. 13—-Ex parte decree, appli- 
cation to set aside—Appeal—Appellate Court setting 
asideex parte decree—Sufficient cause, absence of - 
— Revision, whether lies. yn oy 
Per Curiam—The High Court can interfere in 

revision with an appellate order directing the setting 

aside of an ex parte decree where the applicant has 
ee als sufficient cause under r. 13 of O. IX of the 

Per-Lindsay, J.—Where there is ah independent” 
proceeding arising out of a case, such as a proceeding 
to set aside an ex parte decree, for which the Legis- 

lature has provided an independent remedy or a 

different procedure, such proceeding may bé-a case 

within the m@aning of s, 115 of the © P, C. A Ram 

SARUP v. GAYA Perasan, A. I. R. 1925 All, 610; L. R. 6 

A. 601 Civ.; 24 A. L. J. 56 180 


———— s. 115, O, IX, r, 13—I& parte decree— 
Application by one of several defendants to set aside 
decree—Decree, whether can be set aside as against 
all defendants-—Revision—Interference by High 
Court. 

The general rule is that an ex parte decree should 
be set aside only as against the party making an ap- 
plication to set aside the decree. Under the proviso 
tor. 13 of O. IX of the O. P. C., however, the Court 
has power in a case in which the decree is of such a 
nature that it cannot be set aside against the applicant 
only, to set it aside against all or any of the other de- 
fendants also. Where a Court acting under this pro- 
viso sets aside an ex parte decree not only against 
the defendant applying to set it aside but as against 
all the defendants, the High Court will not interfere 
with the order in revision. 

Where a person alleging himself to be the repre- 
sentative of a mortgagee obtains a decree for foreclo- 
sure as against the mortgagor and also against a rival 
claimant to the mortgagee right, the decree, against 
the latter being ex parte, and the decree is set aside at 
the instance of the latter, it should also be set aside as 
against the mortgagor, inasmuch as if the decree is 
allowed to stand as against the mortgagor but is set 
aside as against the rival claimant, this might 
result in the mortgagor being compelled to pay 
the amount of the mortgage twice over! O Dest 
CHARAN v. Deo Muxar? Q W. N. 702; A. I. R. 1925 
Oudh 621 272 


———— 8,115, O, XXIH, r. 1—Withdrawal of %uit— 

Inability to produce evidence—Revision. '- 

The High Oourt can interfere on the revision side 
with an order passed ufider O. XXIII, r. 1 of the 
C. P. O., where that order proceeds on grounds other 
than those laid down in the rule. The words “other 
sufficient ground” in the rule are ejusdem generis 
with the grounds mentioned. bd 

An order granting leave to withdraw a suit with 
liberty to bring a freshesuit on the gr8und that the 
plaintiff had been unable to produce sufficient evi- 
dence to prove his case whin the time allowed is 
without jurisdiction and can be set aside in revision. 
L Isuar Das v. LAL SINGH, A. I. R. 1925 Lale. 497; 2 1. 
C. 451; 7 L. L. J. 290 : 632 
s, 115, O. XLII, r, 1 (a), ‘©. VH, r, 10— 

Order directing return of plaint for presentation to 

proper Court—Appeal, dismissal of—Revision, 

whether lies. . . 

° Where on an appeal against an order directing the 
return of a plaint for presentation to*the proper Court, 
the Appellate Court upholds the decision of the Trial 


© . . 
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Court, it cannot be said to have exercised its jurisdic- 
tion illegally or with material irregularity and its 
order is not open to revision. The order of the Trial 
Court, however, in such a cise, if erroneous, may be 
revised by the High Cotrt in spite of the fact that an 
appeal against that order has been dismissed by tl 
Appellate Court, and if the order of the Trial Court is 
set aside by the High Court, the order of the Appellate 
Court necéssfrily falls to the ground with it. A 
BISHESHAR Prasan v. RAGHUBIR, L, R. 6 A. 255 Rev.; 24 
A. L. J. 83; A. I. R. 1926 All. 58 353 


s.151—Decree for possession conditional, on 
payment into Gourt within certain perigd Payment 
beyond period prescribed—Inherent power of Court 
to extend time—Review. See O. P. C., 1908, O. 
XLVII, R. 1 : ‘ 79 
- s, 151—Wvidence Act (I of 1872), s. 167— 

Inadmissible evidence, decision based on—Remand, 

power of. 

Where an Appellate Court has relied for its deci- 
sion upon a document which is inadmissible in evi- 
dence, a Court of Second Appeal would be justified in 
remanding the case for decision to the - Appellate 
Court with a direction to exclude that document from 
its consideration. L HEM Ras v. NIHAL SINGH, A. IR, 
1925 Lah. 506; 7 I. L. J. 352 678 


—--O,1, rr. 1, 3,0, tr. 3—Joinder of parties 
and causes of action—'Same act or transaction" 
-—Partnership—Suit for dissolution of main and 
branch firms—Multifa@iousness. 

A suit for dissolution and winding up of a firm and 
its branch firm which consists of certain additional 
partners, who have no interest in the main firm, is 
bad for multifariousness. 

Order I, rr. l and 3 of the C. P. C., apply to ques- 
tions of joinder both of parties and causes of action. 

Under the present C. P. C. a plaintiff may not 
only join different causes of action against the same 
defendant or the same defendants when such defend- 
ants are jointly interested in all the causes of actions, 
as provided in O. II, r. 3, CO. P. C, but he may also 
join different qpuses of action against different defend- 
ants, provided he is able to bring his case within the 
purview of O.I, r.3, C. P. C., under which it is 
necessary not merely to show that a common ques- 
tion of law or fact would arise but that the right to 
relief“in each case arises out of the same act or trans- 
action or series of acts or transactions. 

Ordinarily in a suit for settlement of acgounts of a 
dissolved partnership and of any sub-partnership in 
which there are additional partners, the act or series 
ef acts which give rise to relieffor settlement of 
accounts of the main partnership are not the same as 
those which give Wise to the relief for settlement of 
accounts of the sub-partnership. Though some of the 
evidence in support of the plaintiffs’ contention may 





_— 








be common to both the causes of action, it does not- 


thereby follow that there is a common question of 
facl involved in the wo causes of action. S JETHANAXD 
v. CHETOMAL 970 
—~——-— O, 1, r, 3— Multifariousness. a 
A suit bya plaintiff under s. 13 of the Survey and 
Boundaries Act of 1897 to set aside an order of the 
Survey Officer that certain plots of land iam the 
possession of the various defendants are nof? within 
the boundaries of the plaintiff's village is not bad fêr 
multifariousness) M Govinoa KRISHNA YACHANDRAv, 
SRINIVASA RAMACHARLU, 49 M. L, J. 420; (1925) Me W. 
N. 629; A. I. R. 1925 Mad, 1237 748 
. è e 
e . . N 
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——— G1, rr. 6, 9, 10 (2), See LANDLORD” AND 
TENANT ? 211 


———— 0. |, r. 10, s. 145—Addition of- parties— 
Misjoinder of parties. and causes of action—-Revision. 
e The addition ofa party under :O. I, r.10, C. P. O. 
is ordinarily a matter within the discretion of the 
Court trying the suit,and an erroneous exercise of 
discretion in a matter of procedure should not be 
regarded as something done illegally in the exercise 
of the Court's jurisdiction under s. 115, C. P. O. 
Where, however, the addition of a person as a 
party results not only in a misjoinder of parties but 
of causes of action as well, a Court of Revision should 
interfere. M Morucappa CHETTIAR w.L. K. S. 5, 
Firma, A. I. R. 1926 Mad. 135 * * 721 


—-—— 0. 11, r.2, s. 11—Transfer of Property Act 
(IV of 1882), 8.68 (b)— Mortgage, usufructuary—~" 
Dispossesston of mortgagee—Suit to recover possession, 
dismissal of—Money suit, whether maintainable— 
Abandonment of celaim—Res judicata. . 
A usufructuary mortgagee who had been dis- 

possessed from the land mortgaged brought a suit 

for recovery of possession but the suit was dismissed 
on the ground that the property mortgaged was joint 
family property and that all the members of the 
family had not joined in the mortgage. It was found 
that the mortgage was genuine and that consideration 
had passed but that there was no legal necessity for 
the mortgage. The Court also stated in its judgment 
that a money-decree could not be passed in favour of 
the plaintiff as he had made no prayer for such a 
decree. Against that decree the defendants filed an 
appeal attacking the finding as to the genuineness of 
the mortgage and there was a cross-appeal by the 
plaintiff asking for a money-decree. The cross-appeal 
was dismissed on the ground that it was not suffi- 
ciently stamped and the appeal was dismissed on the 
ground that although no consideration had passed 
the appeal was not competent inasmuch as the suit 
had been dismissed in the lower Court. The plaintiff 
subsequently brought a money suit to recover the 

amount due under the mortgage-bond: i 
Held, (1) that it was open to the plaintiff in the 

previous suit tosue forthe mortgage money under 

the provisions of s. 68 (b) of the Transfer of Property 

Act and that plaintiff having failed to: ask for that 

relief in the previous suit the present suit was barred 

under the provisions of O. II of r.2 of the C.P. C.; 
(2) that the finding by the Appellate Court in the 

previous suit that no consideration had passed in 

respect of the mortgage-bond operated as res judicata 
between the parties and that the present suit must, 

therefore, fail on that account also. Pat Ram AUTAR v. 

SHANKAR DAYAL, (1925) Pat. 338; 7 P. L. T.:150; A.I. R. 

1926 Pat. 87 622 


——— 0, VI, r. 17. See LIMITATION Act, 1908, s. 22` 
. ; 426 

~O. VI, r. 17—Amendment of plaint—New 
cause of action. g 


The “powers as to amendment of plaint given to 
Court are yery wide but they should not ordinarily 
be used to-allow a n&w cause wf action to be introduc- 
ed where the defendant would be deprived ‘of his plea - 
of lirMifation if the endment were granted. R 
Nacoor MEERRA v, MOIDEEN NAINAR Meera ALI, A. 1. R. 
1925 Rang. 254; 4 Bur. L. J. 110 - 639 
~ 0, V),  17—Amendment of plaint—Subse- 
quent eyents, whether can be taken notice of. 
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Tt is well-settled “that events that happen®ven after 
the filing of a sft, including those that add to the 
title of the plaintiff, may be taken notice of. 

The discretion in allo¥ing an amendment of a 
plaint ought not to be exercised when there is a 
change of jurisdiction, when there isa great delay in 
“making the application or if a fresh enquiry on other 
facts is necessary, but when these,features do not 
exist, the amendment ought, as a general rule, to be 
allowed so as to avoid mugtiplicity of proceedings. 
M VALLURU APPALASURI v. Sasapu Kafiyamura NAYU- 
RULU, 22 L. W. 287; (1925) M. W. N. 622; 49 M. L. J. 
479; A. I. R. 1926 Mad. 6 881 


———— 0, IX,'rr, 3, 8, 9— Some defendants present 
—Plaintiff absent—-Suit dismissed in default--Ap- 
plication of r. 9. 

- Where on the day fixed for the hearing of a suit, 

one out of the several defendants appears, but neither 

the plaintiff northe rest of the defendants are pre- 
sent, and the suit is dismissed in default, the order 
of dismissal, so far as the defendant who is present 

is concerned, must be regarded as one under O. IX, 

r. 8, O. P. ©., and as against the absentees under O. 

IX, r. 3. Consequently, a fresh suit on the same 

cause of action against the absentee defendants is not 

barred by provisions of O. IX, r.9. A MAKUNDI 

SINGH v, PARBHU Dayar, L. R. 6 A. 200 Rev.; 23 A. L. 

J, 993; A. 1. R. 1926 All. 169 2 


O. IX, rr. 4, 5—Absence of petitioner on 
date of hearing—Dismissal of petition for ‘default— 
Opposite party not served, effect of—Dismissal, 
whether can be set aside. 

Where a petitioner has failed to appear on the date 
fixed for the hearing-of his petition, r. 5of O. IX of 
the O. P. C. has no application. The fact that the 
summons had not heen ‘served on the opposite party 
is no ground for setting aside an order of dismissal 
for default passed owing to the absence of the peti- 
tioner on the date of hearing. O SARBA SUNDARI (BAX!) 
Dasst'v. PANOHANON Ray, A. I. R. 1926 Cal. 112 675 


———-— 0. IX, r. 8—Adjournment of suit refused — 
Pleader having no further instruction—Default of 
appearance—Dismissal of suit. 

Where, after an application for the adjournment of 
the hearing of a suit is rejected, the party's Pleader 
states that he has no further instruction, that is 
equivalent to the absence of the party from the pro- 
ceeding, and the dismissal of the suit for default by 
the Court in such a case is a dismissal underr. 8 of 
O. IX of the O. P. O. C MANMATHA NATH CHOUDHURY 
v. JAMINI Naru MALLIK, A. J. R. 1926 Cal. 246 768 
—— 0. IX, rr. 8,9, O. XEVII, r. 1—Limitation 

Act (LX of 1908), s. 5, Sch. I, Art. 168—Dismissal of 

suit for defaulti—Review, whether lies—A pplication 

for restoration—Limitation— Delay, whether can be 
excused, 

The only remedy open to a party whose suit has 
been dismissed for default under O. IX, rr. 8, of the 
C. P. O., isto apply under r. 9 of the Order to set 

‘ aside the order of dismissal. It isnot open to him 

to apply under r. 1, O. XLVII of the Code for a review 
of the order dismissing hig suit. * ° : 

Section 5 of the Limitation Act is mot. applicable to 

-an application under O. IX, 5. {of the C. P. 6.” ®© set 
aside an order dismissing a suif for default’ ard a 
Court has therefore, no jurisdiction to admit ‘an 
application under r, 9 on the ground tha, the appli- 
cant had sufficient cause for not preferring his, ‘appli- 
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cation within the time prescribed. B MAHADEO Govinp 
v. LAKSHMINARYAN, 27 Bom. L. R. 1150, 49 B. 839; A. I. 
R. 1925 Bom. 521 610 
——_——— 0. IX, rr. 9,13, s. 115—Ex parte decree, ap- 
plication to set aside—Order setting aside ex parte 
@lecree on condition of payment of costs within fixed 
period —Extension of time, application for, refusal 
of—Revision. i 
“An order restoring a case dismissedd@or default, or e 
setting aside an ex parte decree, on condition of the 
payment of a reasonable amount of costs to the 
opposite party, within a time fixed by the order, is not 
an illegal order, but on the contrary isan order con- 
templated byar. 9 and 13 of O. IX @f the 0. P. O. 
Where in the case of such an order, the petitioner 
applies to the Court for extension of the time fixed for 
payment of costs andthe Court refuses to extend 
the time, its order is not open to retision. A AHMAD 
HUSAIN Kwan v. HARDIAL, L., R. 6 All. 586 Civ ; 24 A. L. 
J. 120; A. I. R. 1926 All. 142 243 


--—— O. IX, 1.13. See C. P. C., 1908, 8.115 180 
i ` 272 

O. IX, r. 13—Ex parte order- Defendants’ 
default—Application to set aside order- Terms— 

Discretion of Court. h 

Where an order passed ex parte is not challenged 
on the ground of an irregularity entitling the appli- 
cant to have it vacated ex debito justitia, but the 
defendant applies to be relieved of his own default, he 
should be put to terms, for instance, he may be called 
upon to deposit the amount chimed by the opposite 
party before a judgment which is otherwise regular ia 
vacated, specially when the bona fides of the appli- 
cant's defence are not free from doubt. S Davip 
Sassoon & Co, Lrp. v. Satvsiram Devinas, A. I. R. 1926 
Sind 50 ` 236 
———- 0, IX, r. 13—Mortgage suit—Ex parte decree 

—Appeal by plaintiff—-Decree varied—Application 

by defendant to set aside ex parte decree, whether 

maintainable. 

A mortgage suit was decreed ex parte but the 
stipulated rate of interest was not allowed from the 
date of the institution of the suit. After the prelimi- 
nary decree was signed the defendant applied under 
r. 13 of O. IX of the C. "P. G. to have the matter re- 
opened. The plaintif preferred an appeal agginst 
the decree with regard to the dismissal of his claim 
for interest fromthe date of the institution of the 
suit. The appeal was allowed and the Appellate 
Court passéd a fresh deeree in lieu of the decree 
passed by the Trial Court. Thereafter the defendant's 
application to set aside the ex parte decree was : 
rejected by the Trial Court on the ground that the 
decree sought to be set aside had ceased to exist and 
had merged in the decree of the Appellate Court: 

Held, that the defendants application ender r. 13 
of O. IK of the C. P. C. was rightly dismissed inas- 
much as there was no decrewof the Trial Court in 
existence which could be set aside. © Murtaza BEGUM 
y. JoGENDRA NATH Roy | e 724 

— Q. IX, r. 18,5. 115 — Ir parte decree, applica- 
tion to set aside —Matters for consideration—Good 
defence on merits, relevancy of—Defendant's know- 
ledge eof decree, nature of -—Effect—Order without 
considering real quest ion-—Interference— Revision. 

jit am application under O. IX,r. 13, O. P. C., what 
the Court has to find is not whether éhe defendaat 
has awy good defence on the merits but whether 
there has been proper service, and if there is proper 








. A . . 
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service whether there was sufficient cause for his non- 
appearance. Apart fromthe question of limitation 
the defendant's knowledge of the suit after a decree 
is irrelevant for any other purpose. - 
And even for the purposes of limitation, a vague 
knowledge that a decree had been passed by some 
Court is not enough. It must be found that the de- 
fendant had knowledge that a particular decree had 
been passed agginst him in a particular Oourt in favour 
of a particular person and for a particular sum. 
Where the Courts below have not considered in such 
a case the real question, whether sufficient cause has 
heen shown by the defendant for non-appearance, it is 
an irregularity justifying the interference of the High 
Court in revision under s. 115, O. P, ©. ® ` 
Where on summons being taken outina suit the 
amin went to the village of the defendants and learnt 
that they had gose to another place and the time df 
their return was not known and there was no adult 
male member in their families and the summonses 
were then affixed to the outer-doors of their houses: 
Held, that there was not merely substituted service 
but good service according to law. M MUHAMMAD 
BAHIB V. ALAGAPPA CHETTIAR, 49 M. L, J. 445; 22 L. W. 
423; A. I. R. 1926 Mad. 31 1042 


—— —— 0. IX, r, 13, O. XVIIL, r, 3—Award in suit 
—-Objections—Petition for time to summon witnesses, 
refusal of—Decree in accordance with uward— 

Decree, whether ex parte. 

Where an objection is taken by the defendant to 
the award submitted bythe arbitrators in a suit, and 
on the date of hearing an application by him for time 
to summon his witnesses is refused, and the Court 
pronounces a decree in accordance with the award, 
the decree passed is not ex parte, where there is 
nothing onthe record to show that the Pleader for 
the defendant, who applied for time, had no further 
instruction to appear. © RAMESH CHANDRA GUHA v. 
Dinesh OHANDRA GUHA, 42 O. L. J. 224; A. I. R. 1995 
dal, 1010 512 


—_ O, IX, r. 13, O, XXH, rr, 3, 4, s, 115— 
Ex parte decree, application to set aside—F'inding 
as to non-sgrvice of summonses and date of know- 
ledge of decree based on evidence—-Revision— Inter- 
ference with finding, hoa 
Where on an application to set aside an ex parte 

decree the Court considers the evidence on the record 

and tomes to the conclusion that the applicant had 
no knowledge of the institution of the suit and that 
summonses were not served apon him and that he came 
to know of the decree within 80 days of the application 
and on these findings tets aside the ex parte decree, 
its order cannot be interfered with in revision inas- 
much as it cannot hesaid that the Court has committed 
any error, illegality or irregularity such as to affect its 
jurisdiction. s 





Where in a proceeding *to set aside an ex parte 
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with the owler of a Trial' Court refusing to admit a 


‘document in evidence which was nete produced at the 


first hearing of the suit in accordance with the provi- 
sions of r. 1 of O. NI of the. P. C., where no reason 
is shown for the non-production of the do¢ument at 
euch hearing. GC NRISINHA Cuaran NANDI v. Batast 
Dass, A. I. R. 1926 Cal. 106 602 


— O. XVl er. 1<-Witnesses not served—Fresh 
summonses, issue of—Procedure. 

Where certain witnesses, whom a party wishes to 
produce in suport of his case, are not present on the 
date of hearing- owing to the fact that summonses 
have not been served upon them, the Court ought to 
issue fresh summonses for service upor the witnesses 
and is not justified in depriving the party who wishes 
to produce them, of his right to have the evidence of 
those witnesses taken. L Gori CHAND v, Kirpa Ran, 
A. I. R. 1926 Lah. 26 1030 


———- O, XVI, rr. 10, 11, 12—Wikness, failure of, 
to obey summons to attend Court—Court's power to 
impose fine—-Attachment or proclamation, whether 

condition precedént —Words “such person” inn 12, 

meaning of. ) ; 

Neither the issue of a proclamation nor an order for 
attachment of property is a condition precedent to the 
imposition of a fine for non-attendance of a person who 
has been summoned to attend a Civil Court as a wit- 
ness. : 

Per Spencer, J.—The words “such person” in r. 12 0 
O. XVlof the C.P. O. do not mean a person agains 
whom a proclamation has been issued or whose pro! 
perty has been attached; but mean a person to whom“ 
asummons has been issued and who fails to attend 
under r. 10 (1). an 

Per Ramesam, J—Order XVI,r. 12, O. P. O., deals 
with all cases of disobedience not covered by r. 11, whe- 
ther there has been attachment or not and isnot con- 
fined to cases in which there has been an attachment. 
M In re Puta Nacayya, 22 L. W. 332; 49 M., L. J. 438; 
(1925) M. W. N. 767; A. I. R. 1925 Mad. 1247; 48 ey 

$ i f ; 9 
~-——-— 0. XX, r. 4-—Judgment of Small Cause Court 

—Mere- statement of all issues being found for plaint- 

iff---Judgment, whether in accordance with law. 

It is enough if a judgment ofa Small Cause Court 
sets out only the points for determination and the 
decision with regard to each separately. - 

A judgment, however, which clubs together all the 
points arising in the case and merely contains a state- 
ment that all the issues are found in favour of the 
plaintiff is not a sufficient compliance with the pro- 
visions of O. XX, r. 4, GC. P. O. M BRAMBIKKAL 
MALIAKKAL Moreen Koya v, KATTAPARANBATHI Mor- 
DEEN, 49 M. L. J. 354; A. I. R. 1925 Mad. 1229 - 

I 968 
———— 0. XX, r. 12-—Mesne profits, determination of 

—Application for ascertainment of mesne profits 

nature of. ` 

An application for the” determination of mesne 
profits is an application inthe suit. "C .JANAKINATH 
Sincua Rorvv. Nirone Baran Ror, A. I. R. 1926 Cal. 
175 i : 811 
—~——-— OF XX, F. 42.—Mesng profits subsequent to suit 

—Deeree for fixed amount, whether proper— Decree, 

whepher, final or only preliminary. ©; 9 +. 

Order XX, r. 12 (1) ($, Ô.P G., contemplates only 
an inquiry as to the amount of subsequent mesne 
profits, and®not a decree for a -particular and definite 





| É . 
Vel, 90]. 
Civil Procedure Code—-1908~ contd. 


ascertaining such,mesne profits passes Agdecree for 
the sum without directing an inquiry, the decree is 
not preliminarf but final and further proceedings 
under the decret are in execution and not in suit. 
M MUTHUALAGAPPA Onrtriar v. AHMAD TBRAHIM 
Aim Saugs, 22 L. W. 347; A. I. R. 1925 Mad. ls s 


-——— 0. XX, ř. 14—Pre-emption decree, form of— 

Date of payment, specification of. 9 : 

The proper form ofa degree for pre-emption is laid 
down in O. XX, r.14 of the O.P. C.e The date by 
which the purchase-money should be paid must be 
specified inthe decree. It isnot a compliance with 
this direction of the law to say that the money is to be 
paid within a tertain period from the date on which 
the decree becomes fifal. A JAGAT Narain LALU, 
HAWALDAR, L. R.6 A. 597 Civ; 24 A. L. J. 63; A. IR. 
1926 All. 165. g 287 


——— 0. XX, rr. 16, 17, O. XXVI, r. 11—Principal 
and agent--Accounts, suit for—Surcharging and 
falsifying, when | allowed--Delivery of written 
accounts, whether discharges agent—Papers delivered 
to principal—Procedure—Commissioner, duties of-— 
Duty of Court, 

A suit by a principal for accounts on the allegation 
that the defendant, his agent, has not rendered any 
account, has an entirely different scope from that of a 
suit in which a principal alleges: that the defendant, 
his agent, has rendered accounts and prays to have 
them re-opened or.to have liberty to surcharge and 

. falsify them on the ground of fraud or - material error. 

It is only in the case of settled accounts that liberty 


has tobe obtained by a plaintiff to surcharge aud - 


falsify. A 
An agent cannot discharge himself from the duty 


of accounting, by merely delivering to his employer a ° 


set of written accounts without attending to explain 
them and producing vouchers by which items of dis- 
bursement’ are supported. 

. Before an order can be made for the appointment of 

_ a Commissioner to examine accounts, the examination 
and adjustment of accounts or the taking of accounts 
must be considered necessary. < 

The détermination of the ` factum of the liability of 
an agent to account isa matter which falls entirely 
within the province of the Court and cannot be 

- delegated toa Commissioner appointed for the pur- 
pose of taking accounts. 

_ . Wherein a suit for accounts it is found that the 
defendant has delivered to the plaintiff all the papers 
containing the account, it lies upon the plaintiff to 

poiht out entries in the account which he alleges to 


e erroneous or in respect of transactions not shown ' 


in the accounts and to. state what moneys have been 
received.and not credited and the Court will have to 
deal with the questions thus raised between the 
parties treating each item separately. - In such a caso: 
- it isthe duty of the plaintiff to produce the accounts to- 
gether with a succinct. statement of what they contain 
and what.the halance is, whether in favour of the plaint- 
iff or against him. The Court will then decide as to each 
particular item or series of items, giving theedefend- 
ant an..epportunity of explaining, supporting’ or 
accounting for the said gtems. “18 on dealing with the 
questions so raised it is found that. the defendant is 
liable a preliminary “decree „should then » Wes passed 
directing a Commigsioner to'be *appointed to examine 
and actjust the accounts on the’ basis of, the findings 
of the Court on the questions decided, as aforesaid 
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` and special directions should be given to the Commis: 

`- sioner as to the scope and limits of the investigation 

>to be held by him so as to determine the extent of 
the defendant's liability. : f 
. Itis only to prevent a waste of public time that 
resort is lo be had tothe appointment ofa Commis- 
fioner, but when it is found necessary to have recoursë 
to the provisions of r. 16 of O. XX of thec, P.G: 
the Court should follow the directiops contained i 
r. 17 of the Order and furnish the Cofhmissioner wit 


such part of the proceedings and such detailed instruc- ` 


tions as appear necessary. CG BHARAT . CHANDRA 
CHAKRAVERTY v, Kiron CHANDRA, 52 O. 766; A. IR 
1925 Cal. 1069 944 





decree—Sale,.adjournment of—lresh proclamation 
—Nptice to judgment-debtor, whether necessary. 9 
. The issue of the notice enjoined ky sub-r. (2) of r. 66 
of O. XXI ofthe ©. P.C. -relates to cases where a 
proclamation hasto be drawn up. Where a sale is. 
adjourned. all that sub-r. (2) of r.69 of the Order 
requires is that afresh proclamation must be made 
under r. 67, which again requires that the proclama- 
tion must be made and published, as nearly as may 
be, inthe manner prescribed by sub-r. (2) of r. 54. 
Where the latter rule is complied with, the proclama- 
tion is duly published and no notice to the judgment- 
debtor under sub-r. (2) of r. 66 is necessary. O AHMAD 
Hasan v. Kobi Lan, A. I. R. 1926 Oudh 76 351 


——— O. XX], r. 63—Execution of decree—Claim 
proceedings—Procedure~ Set under r. 63, nature of, 
scope of. : 2 
The policy of the Legislature is to secure the speedy 

setllement of questions of title raised in claim pro- 

ceedings and the finding of a Court in such a proceed- 
ing is a summary decision from which the suit allow- 
ed by r. 63, O. XXI of the C. P. O:, is simply a form,of 

appeal. The object of the Legislature in prescribing a 

suit by way of appeal is to. give the parties an oppor- 

tunity of placing their respective cases before a Court, 
because a summary investigation might not have 
furnished sufficient material for a decision by an 

Appellate Court. N DAULAT v. RAMAPPA 196 


——— - O. KAI, r. 89,5. 11 5—Execufton sale, setting 
aside of —Lnterest in property—Title negatived pre- 
viously —Locus ‘stdndi* of applicant—Refusal to 
entertain application—Revision. a 
Order XX], r. &9-of the C. P. C. of 1908, has* wider 

scope than s. 310A of the old Code for which it has 


- been subsfituted, and the right to make a deposit to set 


aside an ‘auction sale iS not now restricted to 
judgment-deltor alone. 
The words ‘owning such 
. C.P. C., cannot bo divorced from the rest of the 
clause so 'as io read them indeffendently of the ex- 
preesion “by virtue of a title acqeired before such 
sale” as if they, as alsoethe other words “holding an 
interest therein,” stand by themselves’ and are not 
controlled by the aforesaid:cXpression.- | 
The applicant under O. XXI, x. 89, C. P. ©., must 
bea person who- can even at the date of hifapplication 
be proved to bea person either owning the property 
or holding an interest therein- by-virtûe of a title, and 
further the title must be a pre-existing tifle, that is, a 
title acquired before the auction sale. . i 
lf ih an objectjon to attachment in execution of a 
decree preferred by a person, as also in the declaratory 


the 


— O. XXI, rr. 54,66, 67, 89—Erxecution of ` 


property“ in 0. XXI, r. 89, , 


suit following the ordor therein, the fitle of that person . 


to ethe property is negatived, he has no right tg 
= e “oy . . 
e . e LA 
ad ` 
e a 
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make an application to set aside the auction sale by 
making a deposit under O. XXI, r. 89 of the C. P. O. 
An auction-purchaser is entitled to take advantage 
of an adjudication in the objection case, as also in the 
regular declaratory suit. i 
Wherea Court refuses to entertain an application 
under O. XXI, r. 89 of the C. P. O, on the 
ground that the petitioner has no locus standi, it is a 
case where the Court fails to exercise a jurisdiction 
vested in it b#law within the meaning of s. 115 of the 
Code and the High Court can interfere in revision in 
such a case. N Onkar v. Duan Sinon, 21N. L.R. 
102; A.T. R. 1926 Nag. 10 963 
——— 0. XXI, rr. 95, 97,103. See C.P. C., 1908, 
f . | ; . 952 
——— O. XXI, rr. 103, 101,100. See LIMITA- 
e TION Act, 1908, Son. I, Arr. 11-A 575 


O. KK, rr. 3, 11--Appeal—Death of ap- 
pellant—Respondent, whether can make application 
or substitution. 

Rule 3 of O. XXII of the O. P. O. read with r. 11 of 
the Order does not confine the right to make an appli- 
cation to bring on the record the legal representatives 
ofa deceased plaintiff or appellant to such. legal 
representatives alone. Where a defendant or a 
respondent is interested in bringing on the record the 
legal representatives of a deceased plaintiff or déceas- 
ed appellant it is open to him to dose by making an 
application for that purpose. A Kepar Natu v. Bis- 
MILLAH Buaam, L. R. 6 A. 614 Civ; 24 A. L.J. 67; A.I 
R. 1926 All. 158 72 


-——— 0. XXII, r, 4—Pre-emption suit—Appeal by 
pre-emptor—Death of one of several vendee respond- 
ents Substitution mot effected within time—-Abate- 
ment of appeal. , 

The cause of action fora pre-emption suit is one 
and indivisible. Therefore, where an appeal by the 
pre-emptor in a pre-emption suit abates as against one 
of several vendee respondents, on account of failure to 
effect substitution within time after his death, the 
appeal abates in its entirety. In such a case the right 
to sue does not survive against the remaining vendees 
who constitute only apart of what was for the 
purposes of fhé suit one legal unit. A SHABRAR Hus- 
BAIN v. ABBAS ALI, 23 A, L. J. 935; L. R. 6 A. 567 Civ.; 
A. L. R. 1926 All. 152 eaa A 324 

~——- - O. XXII, r. 4 (1), (2)—Representative of de- 

ceased respondent’ already on record—~Appellant, 
whether relieved from making application—When 

whole appeal abates. i 

The mere fact that the®legal representatives of a 
deceased respondent are already on the record does 


8.47 





. not relieve the appellant from the necessity of making 


an application -under O. XXII, r. 4 (1), Q. P. ©. . 

Where the respondents are jointand the cause o 
action against hem is also a joint one, the whole 
appeal abas if the representative of one of them is 
not impleaded in time. L Gurprrra MAL v. MUHAMMAD 
Kuan, 7 L. L. J. 544; Æ. I. R.1926 Lah. 37 41 
-—-—— OKA, ç. 4, O. XLI, rr. 4, 20, 33—Appeal 

—Death of plaintiff-respondent—Abatement, extent of 

—Suit for possession—Appeal, maintainability of 

oe Court, whether can add parties not substi- 

tute 

The tebt to be applied in determining the extent of 
the abatement caused by reason.pf the dedth.of one 
of the plaintifis-respondents is whether the suit cSuld 
proceed in the’ absence of the deceased or, whether, if 
the plaintiffs were appellants, the appeal could pros 

. . . 
e fe 
e x . 6 
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m > 
ceed in the absence of the degeased either as appel- 
lant or re€pondent. : 

An appeal arising out ofa suif or possession of 
land to which one of the plaintiffs-respondents is not 
a party cannot proceed in His absence. , 

Rule 20 of O. XLI ofthe O: P. C. is ordinarily 


“intended to apply to cases where the : Court finds 


that it cannot proceed with the suit without the 
presence of a party who was not made a party to the 
appeal. -Itis not intended to override the provisions 
of O. XXII of the Code. e . 

The right obtained by a respondent when the appeal 
abates as against him is a valuable right and should 
not be lightly treated. ; 

Rule 4 of O. XLI of the O. P. C. is, limited to the 
case of appellants and is not applicable to a case where 
all the respondents are not present on the record as 
parties to the appeal. 

The provision contained in r. 43 of O. XLI of the 
0. P, C., is intended to cover cases where the Court 
may vary the decree in suck a way‘or pass such an 
order as to make the party in whose favour the order 
of the lower Court was passed liable under the—order 
passed by the Appellate Court. Itis not intended to 
apply to a case in which all the negessary parties have 
not been brought on the record. G MANINDRA CHANDRA 
NANDI v. BHAGBATI Devi, 30 O. W. IN. 45; A. I. R. 1926 
Cal. 335 986 


O. KAI, r: 10—Assignment of. interest pend- 
ing suit — Assignment challenged — Substitution— 
Court, power of. ug ‘ 
The Court has power to decide the question as to the 

validity or otherwise of an assignment of interest pend- 

ing suit, when an application for substitution is made 
to the Court under O. XXII, r. 10 of the C. P. ©. The 
power of the Court to efféct substitution is not con- 
fined to cases where the assignment is unchallenged. 
C SURENDRA Narayan Deg v. NITYENDRA Narain, 
A. I. R. 1926 Cal. 173 267 


—— — O, XXIII, r, 1. See C. P. 0.1908, s. 115 632 
——— O, XXIII, r. 1—Withdrawal of suit—Leave, 
when can be granted—"Other sufficient grounds,” 

scope of. 

Under 1.1 of O. XXII of the C. P.C. a Court 
has power to allow a plaintiff to withdraw a suit with 
liberty to institute a fresh suitin respect of the same 
subject-matter only when the suit is bound to fail by 
reason of some formal defect or on other sufficient 
grounds. The other sufficient grounds, however, must 
be grounds analogous to that provided for in sub-cl. 
(a) of the rule. i f 

The fact that upon the case as made in the plaint 
the plaintiff is bound to fail is no ground for allowing 
a plaintiff to withdraw from a suit with liberty. to 
bring afresh suit. Pat, JAGANNATH SAHUV. SHEO- 
GOBIND Prasan, A. I. R. 1926 Pat. 128 , 217 
——-— 0. XXIII, r. 1— Withdrawal of suit, applica- 

tion for—Refusal to.grant permission'to bring fresh 

suit— Procedure. K i 

Where a plaintif applying for withdrawal of suit, 
does not desire to withdraw from the suit unless with 
liberty to bring a fresh suit, and the Court considers 
that such, liberty should not be granted, the proper 
course is simply to dismiss the application. An order 
in sucha case gllowing withdrawal of suit without - 
perrai§sion to bring afresh suit is‘ wrong, and must, ` 
be bettaside, with the Sestoration of the suit to the file. 

A plaintiff who toes not fake any objection to the 
above, course adopted by the’Conrt cannot be deemed 
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to have agreed to it, and to have withdrawn from the 
suit, it being not*necessary for him to ewpressly take 
the objection defore the refusal of his application. 
CG KAMINI Kumar Roy v. Rasexpra Nata Roy, 42 0, 
L. J. 219; A. I. R. 1926 Gal. 233 432 


———— O XXIII r. 1,(1)--Abandonment-of part of 
claim at completion of trial—Sufficient grounds jor 
abandonment—Jurisdiction—Revision—Duty of de- 
fendant; ii . . A 
A Civil Court has no jurisdiction to permit a 

plaintiff at the cémpletiow of the trial to withdraw a 

part of his claim with leave to brêng a fresh suit 

in respect of it, on the sole ground that the plaintiff 
preferred to withdraw. If such an order is made 
the High Court will set it aside in revision. 

It is the duty of the defendant to have such an 
order vacated without delay. He need not wait until 
the suit in respect of the claim withdrawn by the 
plaintiff is filed and then to plead that the permission 
was given wrongly. M KHAJAMIYAN ROWTHER V. APPAYU 
Pinar, (1925)°M. W. N. 493; A.I. R. 1926 Mad. 126 


642 
-————— O, XXIIl,-r, 3. See Evipence Act, 1872, s. 92 
378 


me O, XXVI, rr. 2, 7,8—Evidence recorded on 
commission—Party other than one at whose instance 
evidence taken, whether can exhibit it. 
Where the evidence of a witness is taken on com- 


mission at thé instance of a party who refuses to, 


exhibit it, it is competent for any other party to do so, 
if it so likes. S CHOTUMAL-BULCHAND v. FIRM or LILA- 
RAM-LAKHMICHAND, A. I. R. 1926 Sind. 34 64 
———— 0. XXVI, r. 11. See C. P. C., 1908, O. XX, 

RR. 16, 17 ; 944 


— O, XXIX, r. 2— Suit against Railway Com- 
pany—Description of defendant—Suit filed against 
Agent, whether competent—Procedure. 

Where a suit is brought against a registered Cor- 
poration the latter should be described in the plaint 
by its official mame and title. In the case of an 
unincorporated or unregistered Company the names 
of the individuals constituting the Company must be 
given or the ordinary name by which the Company is 
known and under which it carries on its business 
should be given. 

In the case ofa suit against a Railway Company 
the proper name under which the Company should be 
sued is the name and the style under which it carries 
on its business. Ha plaintiff deliberately chooses to 
sue not the Company but the Agent of the Company 
he cannot by any decree which he obtains in the suit 
bind the Company. If, however, upon a fair reading 
of the plaint it is made out that the description of the 
defendant is a mere error and that the Company is the 
teal defendant thenthe suit may proceed against the 
Company. Pat RADHE Lau v. East INDIAN RAILWAY, 
7 P. L. T. 57; 5 Pat. 128; A. I.-R. 1926 Pat 140 “680 
————— 0. XXX, ri 3—Firm, suit against, nature of 

—-Liability of each partner—Summons, whether to 

be served on each partner—Firm having another 

A as pattner— Dissolution of former, effect of, on 

atter. g 

A firm as such has no legal existence and*partners 
in afirm carry on business hoth as principals and as 
agents for eache otMer within the scope of the 
partnership business, A firm's name iş ja mere 
expression, not a legal erftity. . paa 

When a suit is instituted against a firm ‘in the 
firm's name it is a euit Aled against every, partner 

. ý e i 
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of the firm and a decree against the firm, has the 
same effect as a decree against all the partners 
thereof. ; 

Where, therefore, a suit is instituted against a firm 
in the name of the firm and some of the partners 
are individually served under the provisions of 

e XX, r. 3o the C. P. C., the suit cannot be held 
to be incompetent on the ground of all the partners 
not being individually served. 

Where the partners composing a firm as oge 
single entity form a partnership with another person 
the dissolution of the latter partnership does not 
dissolve the former partnership. ; 

A cause ofaction against the partners of a firm is 
a joint cause of action against all partners and each 
one is joinfly and severally liable for the whole of 
the claim and not only to the extent of his share in 
the partnership. S LAKHMICHAND CHANDAMAL v. PIRA 
or Goxat Das RANCHORDAS . œ 242 


O. XXXII, r. 7 —Decree in favour of minor— 
Transfer by guardian ad litem without sanction of 
Court—Transfer, whether void or voidable—Third 
party, right of, to question validity. 

Under O. XXXII, r. 7, C. P. O., the guardian ad litem 
of aminor is not entitled to transfer a decree in favour 
of the minor without the sanction of the Court. But 
such a transaction is not void but only voidable at the 
instance of the minor, thatis, the minor alone can 
avoid the transaction on attaining majority if he 
thinks fit, or even earlier if some guardian on his 
behalf thinks fit, to establish its invalidity. ’ 

But a third party is not entitled to intervene in the 
transaction and to plead that it is void ab initio when 
neither of the parties. to the transaction accept that 
contention. M KANCHERLA KANAKAYYA V. VENKATA- 
RAMAYYA Apparao, 49 M. L. J. 443; A. I. R. 1925 Mad. 
1287 1049 


O. XXXIIL r. 1, s. 115—-Permission to “sue in 
forma pauperis -Application rejected—Erroncous 
view of law-—Revision, whether lies—“Suficient 
means,” scope of— Occupancy holding, whether “pro- 


perty. 5 
Ifa Court refuses to allow a pergon to sueas a 
pauper on an erroneous view of law, the order is 
liable to be set aside in revision under s. 115 of the 
ü. P. C.,as by reason of such a view its decision is 


vitiated on the ground of illegality which led it to ` 


yefusé to exercise the jurisdiction vested in it by law. 

In order that permission to sue in forma pauperts 
should be granted, the lgw requires that the intending 
suitor should establish the negation of the actuality 
of possession of means by him and not ofthe chance 
of a contingency, much less of an expectancy, on his 
part, of getting in future some means sulficient to 
enable him to pay the prescribed fee for his plaint. 

An occupancy holding of a pergon sgeking permis- 
sion to site in forma pauperis cannot, therefore, be 
taken as sufficient means within the meaning of 
O. XXXIII, r. 1, O. P. C., af the right of occupancy is 
m the nature of a purely personal right and cannot be 
transferred or even surrendered for vafue without 
restrictions. 

The price or compensation which an occupancy 
tenant, who has made an agreement with the landlord 
for myroidering his holding, but has not actually 
executed the swrrender deed, expects to get for 
suitendering or drowning his lesseg interest into tha 
greater interest of the landlord, cannot be considereg 
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to be “means possessed” by him for the purposes of 
O. XXXIII, r. 1, O. P. O. It is more ‘in the nature of 
an expectant claim’ under an ‘inchoate’ right than 
‘property’ or ‘means’ of which a person may be said to 
be possessed. N OHANDAN SINGH vV. Laxman, 21 N. L. 
R. 98; A. I. R. 1925 Nag. 438 949 


-—=—— 0O. XXXIV, rr. 1,13. See Morreacr 410 


; O. XXXIV, r. 3, cl  (2)—Decree for 
foreclosure—Biscretion to extend time—Good cause. - 
Under the proviso of O. XXXIV, r. 3, el. (2), O. P. 

C., it is only upon good cause shown that the Court 

may postpone the day fixed for the payment of money 

under the foreclosure decree. Buta very wide inter- 
pretation is to be*given to those words. ‘Phe fact that 
the judgment-debtor was not able to raise money, but 
could do so if time was given, is a good cause. 
Judgment-debtgys in decrees for foreclosure are 

always treated with indulgence. A mortgage is a 

transaction in which money is lent and immioveable 

property is pledged as security for re-payment. The 

Courts have always lent in the direction of enforcing 

the criginal contract, that is to say, the re-payment of 

the money, rather than the penalty, that is, the fore- 
closure. O BANKATESHWAR KAWAN BAHADURPAL “SINGH 

v. DINANATH BALGOBIND ‘ 3 936 


——— O. XXXIV, r. 8—Transfer of Property Act 
(IV of 1882), ss. 92, 99--Pretininery kerer 
redemption—Payment not made. on due date— 
Mortgagee, possession of, if adverse—Payment after 
due date— Terms, impagition of. 

The right of a mortgagor to pay the amount due 
under a preliminary decree for redemption is a 
continuous right, and can be exercised at any time 
until a final decree for sale is passed. The possession 
of the mortgagee does not become adverse if the mort- 
gagor doesnot deposit the amount fixed by the pre- 
liminary decree on the due date, 

A Court has no power to impose terms on a mort- 
gagor who comes forward to make payment of money 
due under a preliminary decreefor redemption after 
the due date, when the mortgagee has taken no action 
himself, O Buawanr Prasan Sinan v. RAM RATI 
Kunwar, 28 090. 261; A. I. R.1925 Oudh 649 418 
——— O. XXXVIII, r. 5—Order under, whether 

“judgment” within the meaning of cl. 13 of Letteré 

Patent (Rang.) See Lerrers Parent (RANG), cL. 13 

. “ 995 

O. XXXIX, r. 1—Injunction restraining 
transfer of property—Sale in defiance of injunction, 
validity of —Vendee takin? bona fide without notice. 

A temporary injunction restraining a party to a suit 
from making a transfer of certain property has not,the 
effect of avoiding a sale of the property carried out in 
detiance of the restfaining order Where the transferee 
isa bona fide puschaser for valuable consideration 
without notic® of any fraud os collusion on the part of 
the vendor. L Berr RAM & Bros. v. Ram Lat, 6L. 
380; A. I. R. 1925 Lah. 644 937 
———- O XLI, r. 1-Appeal—Copy of judgment not 

filed—Netice issued—Copy, whether dispensed with. 

A memorandum of appeal stated that a copy of the 
judgment appealed against would be filed afterwards. 
The appeal was admitted on presentation and notice 
was ordered’to be issued to respondent: e 

Held, that it must be taxen thgt the Codrt had 
dispensed with a copy of the judgment. N AGENT, G, 
uP. Ry, Co, v. PASRUP NHRINATH, A, L R, 1926, Nag. 67 

F 439 

e 
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~~z OG KUI, rr. 4, 20, 33 See O. P. C., 1908, 
O. KAI, r. 4 ‘ 986 
O. XLI, r. 11--Appeal purpotting to be within 
time—Summary rejection gs time-bdrred—Aprellate 
Court, duty of. : 
Under ©. XLI, r. 11, C. P. O., the Court is bound to 
fix a date for hearing an appellant. Where the 
memorandum of appeal is in order anu atleast pur- 
ports to be withim time, it is not open to the Court to 
reject the appeal summarily as time-barred. O SRIPAT 
v. HUBDAR, 2 o. W. N. 678;eA. I. R.°1925 Oudh 643 ~ 


115 ` 
——— 0. XLI, rr. 20, 33. See C. P.C., 1908, 
O. XXIL R4 986 


——— 0. XLI, r. 23—Second appeal, if lies when 
remand order not in*prope® form—Inherent “power 
of Court—High Court, if can interfere when appeal 
is incompetent. 

An appeal lies from an order of the Appellate 
Court purporting to be an order under O. XLI, r. 23, 
of the O. P. C., even though the order-may not be 
in strict accord with the provisions of the said rule. 

An order ofremand passed by the Appellate Court 
in the exercise of its innerent jurisdiction is appealable 
even though it does not come within the scope of O. 
XLI, r. 23, O; P. O. 

The High Court can interfere under s. 115, C. P. C., 


‘with an order found to be not appealable, if it is 


satisfied that the order is not in accordance with law. 
C Agent, B. N. Ry. v. BEHARI Lau Dorr, 29 0. W. N. 
614; A. I. R. 1925 Cal. 716; 52 C. 783 426 


———— O, XLI, r.. 27—Transfer of Property Act 
(IV of 1882), s. 59—AMortgage—Attestation, proof of — 
Court, refusal of, to examine scribe—Appeliate Court, > 
power of, to admit evidence of scribe—Proof of exe- . 
cution, : ` 
In a suit ona mortgage one of the witnesses to the 


-mortgage being dead and the other attesting witness 


being unable to say whether the mortgage-deed was 
or was not the document which he had attested, the 
plaintiff made an application for the issue of a com- ` 
mission to examine the scribe of the deed as a witness, 
it being alleged that the scribe was ill and was unable 
to attend the Court. This application was refused on 
the ground that it was not supported by a certificate 
from a recognized medical practitioner. In appeal 
the Appellate Court admitted in evidence the testimony 
of the scribe who deposed that the deed was executed 
in his presence: 

Held, (1) that the Appellate Court had power to 
admit the evidence of the scribe both under cl, (a) 
and cl. (b) of r. 27 of O. XLI of the O. P. 0; -` ee 

(2) that the evidence of the scribe was sufficient to 
prove the execution of the mortgage-deed. GC DHIRAJ- 
UDDIN BEPARI v. BAHARULLA SHIEKH, A. I. R. 1926 Cal. 


318 630 
————— O. XLII, r. 1 (a). See C. P. C., 1908, s. 115° 
"353,430 . 


——--—— O. XLIV, r. 1,0. XXXIII, r. 3—Application 
for leave to appeal as pauper, dismissalof—Procedure 
—Appeal, memorandum of, order on—Court-fees, 
paynient of—Presentation of memorandum of appeal, 
mode of. « « - 
An AENA R for'ldave to eppegl as,a ‘pauper and 

the memorandum ofappsal accompanying, such appli- 

cation Inuat be treated ag two separate documents and 
if the: Court dismisjes the application for leave to 

appedl as a puper summarily under the proviso to r. 1 

of O. XLIV of the O. P.O. or after, enquiry on the 

er i 
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ground that the applicant is not a pauper, the Court 
should pass a separate order on the memofndum of 
appeal directing “the appellant to pay the Court-fee 
within a certain time, with a penalty attached of his 
appeal being liable to be flismissed for want ‘of such 
payment. ve 
Rule 3 of O. XXXII of the C. P. C., read with r. 19 
of O. XLIV of the Code, applies only to the presenta- 
tion of an application for leave to appeal as a pauper 
and hasno application to the presentation of the 
memorandum of appeal which must accompany such 
“application. O Sassan ALI Kuan v. JABAMOHAN Das, A. 


I. R. 1926 Oudh 13 371 
——— 0. XLVII, r. 1. See O.P. C. 1908, O. IX, R. 8 
‘ 610 


——- 0. XLVI, r. 1—Appeal pending—Review, 
whether should be granted—Review granted during 
pendency of appeal, effect of. 

There is no necessity to granta review of a decree 
while an appeabagainst the decree by the applicant 
for review is pending, inasmuch as the applicant can 
get the decree modified in the Appellate Court. 

Where, however, a review is granted against a 
decree which is under appeal, the appeal becomes in- 
competent and cannot be proceeded with. O GHUTUR 
BINGH v. PAULLANG SINGH, A. I. R. 1926 Oudh 55 119 


——— 0. XLVII, r. 1, ss. 115, 151—Deeree for posses- 
sion conditional on payment of money into Court 
within certain period—Payment beyond period 
Baar — Extension of time—Power of Court— 

eview—Revision. : 

A suit to recover possession of certain lands was 
decreéd on.condition that the plaintiff should deposit 
in Court for payment to the defendant a certain sum 
of money within three months from the date of the 
judgment. The plaintiff deposited the amount men- 
tioned in the decree into Court three days after the 
expiry of the period fixed and applied for extension of 
the period which was granted, the Court holding that 
as there was no order to the effect that the suit was 
to bedismissed in case the deposit was not made 
within three months from the date of the judgment, 

“it was open to it to extend the time. On revision: 

Held, (1) that the Court had for the reason given 
by it jurisdiction to extend the time; ` ; 

(2) thatin any event the Court had jurisdiction 
to extend the time upon an application for review 
of its judgment and that there was no reason why its 
order should be disturbed because it. had been made 
upon an application for extension of time and not 
upon an application for review. Pat. RAM KUMARI 
v. DEONANDAN SINGH, (1925) Pat. 151; A. I. R. 1925 a 
452 ` i 9 


~ O, XLVI r, 7—Decree given on one out of 
two grounds alleged in plaint—On review decree 
maintained on other ground—Appeal, whole case, 
whether can be opened in, 

Where a plaintiff baseshis claim on two grounds 
and the" Court decrees it on one of them only without 
discussing the other, but on a review application by 

` the defendant, rejects the ground on whicheit had 
based ‘its decision formerly and maintains the decree 
on the second groynd, én an appeal by the defendant, 
although his application for revieww was limited only 

* tothe first ground, it is opep to the plainfi{ to re- 
- open in the Court of Appeal the’ question concérning 
the second ground aswell. C MrAH v. DURGA CHURN 

` Putra, 29 Q. W, Nvl097; A. I. R. 1926 Cal. 243° 456 
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O. XLVI, r. .7—Order granting review— 
Appeal, whether Lies. 
No appeal liesagainst the order granting a review. 
Anorder granting an application for review of a 
judgment can only be objected toon the grounds 
specified in r. 7of O. XLVI, of the C. P.O. CG 
Téarenpra Natu CHAUDHURY v. Sona Gazi, A.I. R. 
1926 Cal. 259 . 504 


Sch. Il, paras. 1, 15, 16, ss. 109, 115— 
Arbitration—Reference by Court— Objection, disposal 
of-—Revision. - 

Under the ©. P. O., of 1908 the policy of the law is 
to make all decisions in arbitration cases final and it 
is contemplated that any objection taken in respect of 
the validity $f an award should be determined by the 
Court through which the reference was made, includ- 
ing an objection that what purports to be an award is 
by reason ofcertain évents whichgare said to have 
happened prior to the reference not an award at all. 

Where, therefore, in such a case an award is upheld 
by the Court which made the reference and a petition 
for revision of such order is dismissed by the High 
Court,an order ofthe Trial Court or of the High 
Court is not open to appeal to His Majesty in Council 
inasmuch as the order of the High Court being passed 
in revision cannot be said to haye been passed “on 
appeal” within the meaning of cl. (a) of s. 109 of the 
O. P. O., and cl. (e) of the section is inapplicable for 





- want of the case being a fit one for appeal within the 


meaning of that clause. A SURAT SINGH v. PRUL 
Kosar, 23 A. L. J. 997 ` 904 


Sch. Jl, paras. 14, 20—Partition suit— 
Compromise referring certain matters to arbitration 
—Arbitration, nature of—Arbitrator proceeding ex 
parte after due notice, legality of—J’inding that 
no material has been produced by parties with 
regard to certain items, effect of—Award, validity 
of-—-Appeal—Oral evidence, appreciation of—Trial 
Judge, opinion of, value of. 

A partition suit was compromised and a decree 
was passed in accordance with the compromise. The 
compromise provided that certain preliminary matters 
had been settled ina certain way between the parties 
and that certain properties which were the subject of 
the suit should be treated as joint properties and 
should be divided among the parties by a named 
arbitrator according to the shares of the parties, 
takinge into consideration the conveniences agd in- 
conveniences. The compromise also contained a' 
clause that if the arbitrator “fails or becomes unable 
to make the divisions a@d partition of all these pro- 
perties that are settled as ijmali and to adjust and 
settle the account relating to such of the kerbars as 
to which accounts have to be taken, in such a casé, 
any of the parties shall have power to enforce such 
divisions and partition and the, taking of such 
accounts by executing thjs decree and epon such ad- 
justment and settlement of accounts each party shall 6 
get a decree for the amounts that may be found due 
tq him or her thereby” : E 

Held, that the parties intended that no fwrther steps 


- should be taken in Court and that the arbitration should 


bean arbitration without the intervention of the Court 
and thatthe rules contained in the Second Schedule 
to the C. P. O., relating to such: arbitrations were 
applicable to the case. | ‘ 

e Where an arbitrator is authorised to proceed-in the . 
absence ofa party Who fails to appeer in spite of the 
notice of. the date of hearing being given tohim, the 


A 
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award made by the arbitrator cannot be objected to 
on the ground that the arbitrator carried on an ex parte 
enquiry owing to the failure of one of the parties to 
the reference to appear before him after proper notice. 

Where with reference to certain items in dispute 
between the parties, no material is produced before 
the arbitrator on which he can decide that there is 
any liability from one party to another, the award of 
the arbitrator cannot be objected to on the ground 
that it fails tẹ determine some of the points in dispute 
between the parties. The effect of the award is that 
no party can make any claim against any other party 
in respect of such items, and the award is final forall 


time settling the dispute between the parties relating ~ 


to such items. , š 

Where there is direct conflict of oral evidence with 
‘regard to any point, an Appellate Court must give 
Weight to the impression that the witnesses made on 
the Judge in wigose presence they gave evidence. G 
Hem OHANDRA KUNDU vV. JNANENDRA OHANDRA KUNDU, 
A. L R. 1926 Oal. 116 624 

Sch. Ill, para. 7—Hxecution of decree— 

Agricultural land, farming out of—Conditions of 

farm, determination of —Duty of Court. 

Where in execution of a decree the Executing Court 
proposes to farm out agricultural land belonging to 
the judgment-debtor,- the term of the farm and the 
other conditions must be decided by the Court itself. 
The Court must seek the Collector's advice on the 
subject and should ordinarily follow it, but is not 
bound to do so. L Suro Natu v. Puran Mat, A.1. R. 
1925 Lah. 425; 7 L. Led. 212 228 


Commisslons—Commissioner appointed to carry out 
demarcation—Report unsatisfactory—Procedure, 


The fact that a Commissioner who has been ap- 


pointed to ascertain the proper demarcation and site 
of the property in dispute in a suit has made a muddle 
of his enquiry should not in any way prejudice any of 
the parties tothe suit. If the Oourt finds that the 
Commissioner's work is unsatisfactory, the proper 
procedure is to appoint another Commissioner who 
should carry out his work in accordance with the 
instructions of the Court. Pat Monasmap SADIQ v. 


< BASGIT SAH | 834 
“Gommon Law of England—Applicability to 
India. See FOREIGNERS Act,°1864, 5, 2 310 


Cogipanies Act (VII of 1913), ss. 79, 81, 213— 


Extraordinary general meeting of share-holders— 
Notice, form of—Proceedings, when liable to be upset 
—Special resolution—Antendment, whetiter may be 
moved—Chairman, power of—Proper amendment 
disallowed, effect of—Right of speech—Irregularity 
in proceedings— Court, whether can interfere—Fraud. 
Where there és -any secret agreement or any 
interest of the Directors in the agreement not dis- 
closed in@the circular, gor in the notice, of a 
meeting of the Company, the Court will view with 
strictness any omissioneto refer to if in the notice or 
in the circular agcompanying the notice; and the 
omissione to mention any secret arrangement would 
constitute a serious defect in the notice. But where 
no secret agreement is proved or suggested and where 
there is no indication that there was anything to con- 
ceal, the Court will as far as possible take a, liberal 
view of the terms of the notice and will not apset the 
proceedings taken on a notice’ for some defect, wwhach 
might have bem ‘avoided, but which was not avgid- 
ed on account of some honest mistake, ie 


& 
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Where the general nature, of the business to be 
transacte@l at the meeting of the sfiare-holders isclear- 
ly indicated and sufficient detaile are given such 
as are necessary for the purpose of enabling the share- 
holders to consider the question, the notice isa valid 
and proper notice. ; ; 

A clause for winding up the Company or for the 
. appointment of liquidators may form part of a special 
resolution and be passed along with it. ` 

An amendmdht to a special resolution may be 
. allowed to be moved ay the fiyst meeting, but no 
alteration whatever of the special resolution can be 
allowed at the confirmatory meeting. 

It must necessarily depend upon the nature of the 
resolution and the nature of the amendment whether 
it could be or should be allowed by the Ohairman. 

Any proper amendment ‘which is moved" by any 
member at a meeting should be put to the meeting 
for consideration, and if the Chairman rules out any 
such amendment, the resolution isliable to be set aside. 

The majority must not refuse sto listen to the 
speech of a member in reasonable terms for a reason- 
able time. , . 

It is difficult tolay down any general rule as to 
what should be the result where the right of speech 
is denied to a member in a general meeting of the 
share-holders. s 

The proper test to lay down is to consider the 
facts and circumstances of each case and to deter- 
mine whether the denial of the right of speech is 
sufficient to vitiate the resolution under the circum- 
stances of that case. = 

Those who refuse unnecessarily out of sheer im- 
patience to listen for any resonable length of time, to 
any arguments in support of the opposite’ views incur 
a grave risk in adopting this attitude of exposing 
the very resolution, which they may be anxious to 
adopt, to the scrutiny of the Court and to render it 
liable to be set aside. The very purpose which they 
may have in view may be defeated on account of such 
conduct. 

The Court should incline more in favour of the 

validity of the proceedings than in favour of their 
invalidity, if the fact which would goto invalidate 
the proceedings is not established beyond reasonable 
doubt. 
‘ It is futile for any member to raise a general ob- 
jection to the validity of notes, without indicating the - 
nature of the objection, and without any attempt to 
particularise the votes objected to. It can only be 
interpreted as a sort of invitation on the part of the 
member to adjourn the proceedings of the meeting 
to examine the votes over again. . 

Per Fawcett, J—Where a special resolution for the 
voluntary winding up of a Company has been passed, 
the proposed liquidators may be- changed at-the con- 
firmatory meeting. ° 

It is a well recognised rule that an amendment 
should be affirmative inform, and not merely nega- 
tive of something already ‘proposed, and be in sucha 
form that a definite decision can be arrived: at. 

. The Court should not interfere on the ground of an 

irregularity in the case of acts which are valid if 
done with the approval of the majority of share- 
holders, jinfess thee acts gomplained of ara of a 
fraudulent character or are ultra vires. 

A ease of fraud or over-bearing influence is neces- 
sary‘to- justify interferfice by the Court. B Parsuy- 
Rau. DATTARAM SHampasanr vf Tata INDUSTRIAL BANK, 
26 Bom, L'R. 987; A. I. R. 1925 Bom. 49 58Q 

H e . 
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Company. See Com®anzes Act, 1913, s. 79 580 
——_—— Articles of Association, whether ` can be 

altered—Share-holder entering into special contract 

with Company, Position of. e 

A share-holdertin a Company must be taken to know 
that one of the incidents of membership of a Company 
is that the Company mey, by adopting the proper 
method, bona fide alter its articles in a way which may 
prejudicially affect'his interests, and, provided that 
the alteration ,in'the articles is not inconsistent with 
the objects set out in the Memorandum of Association, 
and is bona fide made in the interests of the Company 
a share-holder in-ordinary circumstances would be 
bound by such an alteration. The rights of a share- 
holder in respect of his shares, except so far as they 
may be protected by the Memorandum of Association, 
are by Statute made liable to be altered by special 
resolution, But the case of a contract between an 
outsider and the Company is entirely different and 
even a share-holder must be regarded as an outsider 
in so far as he contracts with the Company otherwise 
than in respect of his shares. In such a case the Com- 
pany cannot by altering its articles justify a breach 
of contract. G HARI OHANDANA Joca Deva Vv, HINDU- 
stan Co-Oprrative Insurance Socigry, A. I. R. 1925 
Cal. 690; 52 ©. 239 86 


Compromise—Repudiation by one party—-Other 
party, right of, to repudiate—Executed contract, 
effect of. 

ere there isa compromise which finally settles 
the rights of the parties and nothing more has to be 
done to give effect to it, the conduct of one of the 
parties in acting ina manner inconsistent with the 
compromise does not justify the other party in re- 

pudiating it. i 
A landlord made in favour of a ryot an absolute 

and hereditary grant ofa village ow sarvamanyam 

tenure. After the landlord's death, his son challenged 
the alienation, and the matter was compromised by 
the ryot agreeing to pay afavourable rent on the 
holdings. The son thereafter repudiated the com- 
promise and sued to set aside his father’s alienation 
onthe ground ofits having been executed under 
undue influence. The suit was dismissed. In a sub- 

` sequent suit to recover rent on foot of the com- 
promise : 

Held, that the compromise settlement was not an 
executory contract and the plaintiff was entitled to 
sue to enforce its terms and was not disqualified from 
so doing by having sued fora greater relief than he 
was entitled to in the prior suit. M KUPPUSWAMI Iver 
Vv, , RAJESWARA SETHUPATHI, 22 L. W. 258; 49M. L. J. 
462; A. I. R. 1925 Mad. 1282 973 


Construction of deed—Ijara deed, whether mortgage 
—Suit to recover haq ajiri—Interest, whether can be 
claimed—Jjaradar, rights of. 

Under the terms of an jara deed it was agreed 
that ‘the ijaradax should remain in possession of 
the ijara property and that out of the fixed annual 
rent he should pay Government revenue and road- 
cess into the Government Treasury every year, should 
deduct. and appropriate fo himself a certain sum in 
lieu of interest on the zarpeshgi money and should 
pay the balance as hag ajiri to the owner. Ig a suit 
to recover the hag ajiri in respect of several years: 

Held, (1) that the ijaga deed was a deed of usufruc- 
tuary mortgage anti that the ijgradar held posses- 
sion not as tenant but Jas mortgagee and ghat the 
hag ajiri was not a paym@nt in the nature of rent 
and that, therefore, fi the abgance of a stipulation 
in the deed for payment of interest ther@on, the plaint 
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iff was not entitled to recover any interest ọn the 
arrears of hag ajiri; 

(2) that the defendant as ijaradar was not entitled 
to remove any portion of the soil of the land held in 
ijaraand that, therefore, damages recovered by the 
plaintiff from a third person in respect of an injury 
gone by the latter to the soil could not be claimed by 
the ijaradar and could not be set off against the 
plaintiff demand. Pat Natuan Prasan Suan v. KALI 
Frasan Suan, (1925) Pat. 317; A. I, R. 9926 Pat. 77; 7 R. 
L. T. 158 785 


Construction of document—Agreement to ‘execute 
kararnama authorizing creditor's agent to receive 
cheques due to debtor, whether assignment—Decree 
in favour of third person—-Attashment of cheques 
~ Creditor, whether can object—Lien. 

L,aP.W.D. contractor, borrowed money from B 
and executed two agreements in his favour on 4th 
September 1917 and 19th Septembe® 1919, agreeing to 
credit or deposit at B’s shop all cheques that he may 
get from P. W. D. on account of the works and not to 
cash them, and to execute aa ikararnama in the name of 
a servant of B whom B may appoint to authorize him to 
take on his (A's) behalf cheques in his name from the 
P. W. D. and get them credited in B's shop, and that 
he will have no authority to take the cheques until 
the satisfaction of the debt. One N, another creditor 
of L, obtained a decree against I and attached certain 
cheques of L obtained from P. W.D. B objected in 
execution proceeding that cheques were assigned to 
him. ‘The objection was overruled. B then filed a 
suit for a declaration that ehe attachment was not 
valid: : 

Held, that the terms of the ikararnama did not con- 
stitute a present assignment ofthe debt due to A 
but an agreement to assign at future dates, and unless 
L authorized the P. W. D. to make over each cheque to 
the agent of B there was no lien acquired over it. 
N BALLABH Das v. NARAIN PRASAD . 323 


— Insurance policy—Insured taking shares in 
Company—Premia, balance of, to be recovered from 
dividends—Liability of Company. 

Under a policy of an insurance the defendant Com- 
pany guaranteed to the insured that ifghe latter paid 
to the Company a certain sum each year fora certain 
number of years the Company would pay to the insur- 
ed the sum of Rs. 20,000 and would also pay at the end 
of the.period fixed (called the endowment period) such 
additional sums by way of profits as according to the 
Society's Regulations may accrue and become payable 
in respect of the policysafter paying up in full all 
calls due and payable in respect of certain bond shares 
which the insured had agreed to take. One of the 
conditions of the policy was that in case the insured 
should outlive the endowment .pęriod all dividends to 
become payable on,the shares shall be subject during 
the period to alien in favour of the Sgciety for pay- 
ment of the premium payable on the policy, the total 
‘premium in each case being gqual to the face value of 
the policy. “The plaintiff continued to pay the stipu- 





lated sum each year to the Comphny and af the end of. 


the endowment period sued the Company to recover 
the amount of Rs. 20,000 as a debt due, by the Company 
under the policy : , h 

Hejd, (1) that the true construction of the policy was 
that the Company had agreed at the end of the endow- 
ept period to p£y the principal sum insured and that 
it undertook also to'pay at the sanre gime an additional 
sum in*respect of dividends accrued on the shares after 


. 
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retaining thereout all calls due and payable in respect 
thereof and that it had agreed to pay an additional 
sum in respect of dividends accrued after the period 
had expired during which it was at liberty to allocate 
the dividends towards the balance of the premium ; 
(2) that the risk of the dividends not being sufficient 
‘to cover the balance of the premia was taken by the 
Company ; a 
(3) that the plaintif having paid the whole sum 
which the Comgany required him to pay during the 
endowment period under the policy, he was entitled 
to recover fromthe Company the sum of Rs. 20,000 
being the principal sum insured. C Harr OHANDANA 
Joga Deva v. HINDUSTAN CO-OPERATIVE INSURANCE 
Society, A. I, R.4925 Cal. 680; 52 C. 239, 86 


Lease, duration of—Covenant against assign- 
ment—Receipt of rent from assignee—Kstoppel. 
The owner of a raiyati interest demised certain 

premises to certain persons on a dar-raiyati, The 
lease’ provided for the lessees building a house for the 
purpose of a shop on the land and carrying on busi- 

< ness therein and paying the rent therein named every 
year to the lessor. ‘There wasa further provision in 
the document that if the rent was not paid in any year 

` the lessor would be entitled to recover khas possession 
of the land with arrears of rent and damages by suit. 
The document further provided that if the lessees did 
not carry on business on the land then they would 
give up the land to the lessor and that the lessees 
would not be entitled to give the land to any body 
else. The lessees failed to pay the rent stipulated in 
the lease and the less@, instead of recovering pos- 
session of the premises, ‘brought the property to sale 
in execution of his rent-decree and the property was 
purchased by the defendants first party. The interest 
of the lessor was purchased by the plaintiff. Defend- 
ants first party sub-let the premises to the defendants 
second party and the latter put up a permanent 
structure uponthe land of which the plaintiff was 
aware. Plaintiff continued to receive rent from the 
defendants second party after the erection of the 
building. Semetime afterwards the plaintiff sued to 
recover khas possession of the premises on the allega- 
tion that the defendants first party had parted with 
their possessifn of the premises to the defendants 
second party in contravention, of the terms of the 
original lease : S 

Held, (1) that the original lease was one for the 
lives &f the lessees subject to its determinatiorfif they 
failed to pay the stipulated rent in any year or if 
they failed to carry on business on the land or if they 
transferred the lease to a third party; 

(2) that by their purchase in execution of the rent 
decree the defendants second party had obtained a 
tenancy in the terms of the original demige, that is to 
say, during the live’ of the original lessees determin- 
able on the grounds mentioned in the lease ; 

(3) that thé plaintiff being aware of the sub-lease 
in favour of the defendants second party and of the 
erection of the permarfent structure by them and 
having received rentefrom them with such knowledge 

“ could not*eject the defendants on the ground that 
the defendants firat party had parted with the 
possession of the premises toa third party in con- 
travention ,of the terms of the original lease. C 
CHANpRA Kumar SHAHA v, MAFIZAR RAMHAN e’ 832 


Maintenance deed—Proviston for payment of 
paddy or equivalent value—Option—Market rate, 





claim at, maintainability of. 7 
. e ae . 
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Itis not an invariable rule, that where a person 
undertake® to pay maintenance in” kind he slfould 
always pay ilin kind. Where a dbeument is clear, 
effect must be given to its terms. ° 

Where aperson by a de@lof maintenance under- 
took to deliver toa maintenance holder paddy worth 
“Rs. 393 for every year, 3 podies of paddy without 
moisture and chaff, and the deed ‘further provided 
that “if at any time the giving of maintenance is 
delayed at the rafe of 13 only for every podi money 
should be collected or sugg for”: e 

Iield, that the document gave an option to the 
grantor to give maintenance in kind or in cash at the 
rate mentioned and that the maintenance holder was 
not entitled to insist on payment at the market rate 
on the date of the plaint, M CHINNAMMA NAIDU v. 
VENKATAMNAL, 49 AL L. J. 186; 22 L. W. 369; A.I. R. 
1925 Mad. 1023; (1925) M. W. N. 735 996 


— Mortgage or sale—Intention of parties—Evi- 
dence of conduct, whether admvissible;—Inadequacy of 
consideration, effect of—dlukammadan parties—- 
Practice. | 


It is well-known that documents are executed by 
Muhammadans in which they conceal, or at least try to 
conceal, the real nature of the transaction and attempt 
to make out that the transaction is an out-and-out sale 
although, asa matterof fact, the intention of the 
parties is to create a mortgage. In considering a 
document, therefore, of this nature where the question 
arises whether the document isa deed of sale ore 
deed of mortgage, regard must be had to this 
practice where the parties are Muhammadans. 

In order to construe such a document intrinsic evi- 
dence afforded.by the terms of the document must be 
taken into consideration and the Court must also 
take into consideration the facts which may legiti- 
mately he proved with a view to showing in what 
manner the language of the document is related to the 
existing facts and may also refer tothe contrast be- 
tween the value of the property and the consideration 
that passed in money. Evidence relating to the 
subsequent conduct of the parties themselves, how- 
ever, is not admissible as showing their intention. 

In the case of such a document the absence of any 
mention of a definite date by which the transferor can 
by re-paying the amount of the consideration claim a 
re-transfer of the property does not indicate that the 
deed is not one of mortgage, nor is the absence of any 
reservation to the transferee of the right to recover the 
money paid by him or of a stipulation authorising the 
transferor to sue for redemption a safe criterion for 
the determination of the question. .. 

A deed of transfer ran as follows :=—“I have been in 
the ownership and possession of land fit for erection of 
shops by right of my purchase within the boundaries 
mentioned below situated in the line to the north of 
the road facing westward in Bander Bazar Chak. Now 
for my own necessity on receipt from you of Rs. 400 in 
cash as the price of that shop land l sell to you the 
same and land my descendants cease to have right 
therein. You from this day being in ownership and 
possession in these lands, continue to enjoy the same 
with the rights of transfer by gift and sale, etc. I and 
my succegsors ceasete have any right thereto. I make 
over my kobala of purchase datetl the 11th Sravan, 
1287. e Mareover when I ormy heirs would return the 
purchase price to you affd your heirs you shall give u p 
the properties. ‘And I shall gêt this kobala registered 
within the Period of limitation.”, It was found that 

: . 
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ae e 
the tonsideration for the transfer was Wholly in- 
adequate : o* h 

Held, that the madequacy of the price coupled with 
the mention in the deed ei the need of money on the 
part of the vendor and the ‘stipulation as to the return, 
of the price to the vendee and the re-conveyance of the 
property indicated that the document was intended 
to be one of mortgage by way of conditional sale and 
not one of sale out-and-out. G MOHAMMAD USMAN v. 
ABDUL Ranaman, 42 O. L. d. 74; A. IR. 1925 Cal. 
1151 . 100 

- Sale or lease—-“Moghli,” meaning of. 

The term “moghli” isa word of doubtful meaning 
and at the best, imports no more than that the rent 
assesse(l represents a proportion of the Government 
revenue assessed on the lands. In no sense of the 
term does it constitute rent. i 

Certain lands were conveyed by a document which 
was described as a khas kobala, the consideration 
money being arrived at by a calculation of annual 
profits of the land conveyed, deducting therefrom a 
small sum payable by the transferor as the “moghli”. 
The kobala recited :—“ From this day forth you 
become fully entitled to the said lands and are em- 
powered to sell and make a gift of the same and pay- 
ing yearly Re. 1-1-0 only moghli to me and to my heirs 
and legal representatives from 1286 B. S. you become 
entitled from this day from generation to generation. 
by cultivating the same yourself or by settlement of 
tenants and to that I or my heirs and representatives 
shall never make any objection :” ` 

Held, that the transaction was one of sale and not 
one of lease, Pat Prasana Kumar BANERJI v. 
Pane Cuaran MANDAL, 7P. L.T. 71; A.1.R. 1926 

at. 





f Usufructuary mortgage—Redemption provided 
after possession by mortgagee—Limitation, operation 
of—-Limitation Act (IX of 1908), Sch. I, Art. 148. 
Wherea usufructuary mortgage provides that the 

right of redemption would accrue only after posses- 

sion is delivered to the mortgagee, limitation does 

-not run against the mortgagor until possession is 

delivered to the mortgagee, 

A usufructuary mortgage executed in 1834 provided 
that the mortgagee would retain possession of the 
mortgaged land and that he would realise rents, and 
that afterwards if the mortgagor re-paid the money, 
then the land would be released. The mortgagee did 
not get possession before December 1860. In Septem- 
ber 1919 a suit was brought to redeem the property: 

Held, that under the terms of the mortgage-deed, 
the right of redemption did not arise until after 
possession had been delivered to and enjoyed by the 
mortgagee, and that the suit brought well within 
sixty years from December 1860 was within time. 
C MAHAMMED ISMAIL V., SHARFATULLAH 763 

Will, charitable trust created by. See HINDU 

Law-—WiLn 829 


Contract; construction of ~Non-performance —Termi- 

nation of contract. é 

The material portion of a contract to cut sleêpers 
by the second party from the jungle of the frst party 
was as follows:—“We, thasecond’ pirty, shat during 
the term each year from the montl» of Kartik up to 
dhe end of Asarh, get 15,090 sleepers of * Mery 
measurement prepared evgry month, and shall; after 
théy are counted according to the contrat, pay to 
the first party the prise thereof according tg the rates 
mentioned dbove, without any. objection. To this 
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neither we, the second party, nor our representatives 
shall raise any objection. If we do so the first party 
shall be competent to cancel this deed and stop the cut- 
ting of the trees in the lands specified below without- 
waiting for the expiry of the term of this agreement... 
L@t it be known that we, the second party, will have 
to prepare 1,35,000 (one lakh and. thirty-five thousand : 
sleepers of different measurements evegy year during. 


- the nine months from Kartik to Asarh. in accord- 


ance with the terms specified above. | If, through 
negligence on the part of us, the second party, we 
fail to prepare so many sleepers no plea regarding 
deficiency in the number of sleepers, put forward by 
us, shall be*entertained and we, the second party, 
shall be held liable to pay on demand, the price of 
the entire number of one lakh and thirty-five thousand 
sleepers to the first party....Withowt paying in full 
the price of the sleepers that will be got ready.every 
month and obtaining receipt therefor, the second 
party will not be entitled to cut trees or prepare 
sleepers in the succeeding month. In that case, on 
the expiry of the said succeeding month, I, the first 
party, shall be competent to bring the trees men- 
tioned in the schedule given below in my direct 
possession and to stop the cutting’ of the trees, 
without waiting for the expiry of the term of this 
agreement.” The second party failed to cut 15,000 
sleepers during the first month or to pay for 
them, and -the first party terminated the contract, 
The second party sued for damages: 

Held, that the claim must®fail, as upon a con- 


_ sideration of all the terms “of the contract, the first 


party was, under the circumstances, within his rights 
to determine the contract. P C HOMESHWAR SINGH v. 
Jucar Kisuorr, A. I. R. 1925 P. O. 223; 49 M. L. J. 800; 


43 C. L. J. 8; 28 Bom. L. R. 187 596 
Contract Act (IX of 1872), s. 2. See Hinnu 
Law—ADOPTION 1000 


ss. 15,16, 23—-Unlawful agreement—A gree- 
ment to stifle prosecutjon—Coercion—Threat. not to 
withdraw prosecution--Undue influence—-Relation 

between creditor and debtor, ° 

In order to avoid a contract on the ground that its 
object was to stifle prosecution, two things must be 
established, 

(1) thag there was really a criminal case in respect 
ofa non-compoundable offence pending at the time 
when the agreement. was entered into, and : 

(2) that orfe of the object® for which the agreement 
was entered into was to stifle prosecution of the case. 

A threat not to withdraw criminal proceedings, 
already instituted, unless a bond was executed, is not 
“coercion” as definedins. 15 of the Contract Act. 

The relation between a debtor and a creditor is not 
necessarily one in which the former isto #bc taken as 
being situated in such a position that his will is 
bound to be dominated by the latter. 

So long as there is no agreement, not to prosecute, 
theré is nothing to prevent a creditor from taking a 
security forthe payment ofhis debt, even if the 
debtor is induced to give the security by a threat of 
criminal proceedings. © RAMESHWAR MARWARI v. 
UreNDRA Naru Das Sarkar, 29 O. W. 1029 ° 463 


~——-— $, 16—Momgage—Interest, high rate of— 
C8urt, power of, to reduce rate of -igterest-—-Undue 

ineluence, finding of, whether necessary. 
. A fifding in a suit to recover money due on a 
mortgage-bond that the parties: are near relations, 

e s e 

e . è 
e 
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that there was good security given for the debt and 
that the interest charged is excessive isnot sufficient 
to enable the Court to reduce the rate of interest. 
There must be a further finding that the mortgagee 
had unduly taken advantage of his position and that 
he was in a position to dominate the will of thé 
mortgagor and to exerciso undue Influence over him. 
Unless it can ge shown that undue advantage was 
taken, the Court cannot interfere with the contract. G 
Pancar Dasr v. Ksurropa Dasr, A, I. R. 1926 Cal. 171 

727 





effect of —Debte incurred by profligaig young man 
consolidated into megrtgage---Undue influence, proof 


af. 

Undue influence exercised by.a third person over a 
mortgagor is no d&fence to the mortgagee’s claim on 
the mortgage. t 

The facts that a mortgagor was a profligate young 
«wastrel unaccustomed to the possession of any money, 
that on his father's death he embarked upon a career 
of debauchery and that the mortgagee, a professional 
money-lender, advanced him moneys on various docu- 
ments, which debts were subsequently consolidated in 
the mortgage in suit, do not justify a finding of undue 
influence. L VARDARI MAL v. ABDUL Samap, A. I. R. 
1925 Lah. 430; 7 L. L. J, 208 39 


S. 23—Chit-fund, whether lottery—Suit on 
pro-note passed by one chit-fund older to another, 
erga: of—P&nal Code (Act XLV of 1860), 
s. s 
Plaintiff and defendant formed a partnership to pro- 

mote a “chit-fund”, A capital fund of Rs. 500 was 
raised from 500 subscribers subscribing each one 
rupee per mensem. At the end of the month there 
was a drawing by lot and the subscriber who drew 
the ticket was paid Rs. 50 and his connection with the 
transaction forthwith ceased. This process was re- 


‘peated month after month till theend of the 49th 


month. At the close of: he 50th month each of the 
‘remaining subscribers was paid Rs. 50 and the stake- 
holders divideg the profit and the fund was dissolved. 
In settlement ofthe accounts of the partnership, 
defendant executed a pro-note in favour of the plaint- 
iff. Ina suit to recover the amount of the note: 

Heigl, (1) that the right of the subscribers to the 
return of their contributions not having been ‘made a 
matter of risk or speculation the transaction was not a 
lottery and did not fall withjn the mischiefeofs. 204A 
of the Penal Code; 


(2) that the plaintiff's suit was, therefore, main- * 


tainable. 

Per Ramesam, JA chit-fund the main object of 
which is the promotion of co-operation, prudence and 
thrift ought tg he‘regarded as legitimate even though 
there is an element of chance? li by the time a society 
of this kind becomes kpown to the ‘public, all its 
members are ascertained and there is nosinvitation to 
any member of the publie to jom it, it cannot he said 
that any person keeps a lottery office, at which the 
public are invited to join and pay, within the mean- 
ing of s. 294A of the Penal Cede. f 

In other words, itis not every lottery that con- 
stitutes an offence, but it isthe keeping of q tottery 
office which isa standing invitation™(o the public that 
constitutes the offence. G s 

Per Venkatasubba Rao, J.—-In a transactione like the 
one mentioned above, while chance determines thé dis- 


posal of the interest earned, there is absolute certainty 
e e Ld 4 
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5. 16—Undue influence of third person, 


| 
` 
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with reference to the distribution of the capital fund 
itself. The dominant feature of the trinsaction is that 
it enables a large number tq gradually lay by money 
and receive their savings in a lump sum and the 
cheme is in their case an incentive to thrift. 

A transaction is not necessarily q lottery simply 
because a matter of whatever kind is agreed to be 
decided by lot. @A Suwanuvuca MUDALIAR v. KUMARA- 


"SWAMI Munatt, 21 Ja. W: 403; A. I. R. 1925 Mad. 870; 


(1925) M. W. N. 655;48 M9661 ° 420- 
——— ss. 23° 30—Ubligation connected with betting 

—Public policy. 

Neither in India nor in England has the Legislature 
gone so far as to enact in express terme that betting 
transactions are illegal, buteboth in India and in 
England the Legislature regards it as undesirable in 
the public interest that any assistance should be 
afforded by Courts of Law to enforce obligations which 
have been created in connection with betting or wager- 
ing transactions, © WALTER MITCHEL » <A. K. 
Tennent, 52 O. 677; A. I. R. 1925 Oal. 1007 59 
--——— $. 28—Contract providing for suit to be 

brought in one of two Courts having jurisdiction, 

validity of. 

Where there are two Courts both of which would 
normally have jurisdiction to try a suit relating to 
a dispute arising out ofa contract the parties are 
entitled toagree among themselves that a suit relat- 
ing to such a dispute should be brought in one of 
those Courts and notin the other. Such an agree- 
ment does not contravene the provisions of s. 28 of 
the Contract Act, inasmuch as the plaintiff is not 
thereby restricted absolutely from enforcing his rights 
under or in respect of the’contract by the usual legal 
proceedings in the ordinary Tribunals, as the restric- 
tion is only partial. 

Where a contract between a vendor and purchaser 
of goods provided that “in all legal disputes arising 
out of the contract, A will be understood as the place 
where the cause of action arose” : 

Held, that the clause did not offend against s. 28 
of the Contract Act as being in restraint of legal pro- 
ceedings and was valid and must be given effect to. 
M ACHRATLAL KESAVALAL MRTHA & Co, ~. VIJAYAM & 
Co., 49 M. L. J. 189; 22 L. W.70; A. I. R. 1925 Mad. 
1145 1019 
~- s. 30-—Wagering contract—Agent, whether 

can recover expenses or commission—Horward con- 

tracts, whether wagering contracts. 

Where a plaintiff, on behalf of the defendant, has 
entered into gambling transactions with third 
parties, the defendant is bound to make good the 
losses incurred in those transactions to the plaintiff 
and pay the commission. - : 

The fact that the defendant is a Limited. Com- 
pany would not disentitle the plaintiff to recover, 
where he has entered into the contracts under arrange- 
ment with the manager of the Company, apparently 
acting in exercise of the powers vested in him. 

The fact that forward contracts ate-made’ in the 
rice trade is not one, which of itself indicatés anything 
at all. “No doubt such contracts must, in the nature 
of things, be speculative to a large extent. But the 
fact that ‘they are speculatiwe doesnot render them 
wagerjng contract8, and there can be no wagering 
contract, Where there, is mot an intention common to 
both parties that the dealing should be by way of 
wager or gambling’ in differences. R ALLY” McoLLA 
INDUSTRIAL Gor. Lp. v. ISMAIL, Awl. R. 1925 Rang. 284; 
4Bur, Le J, 131 & 17+ 676 





. 


Vol. 90} 
Contract Act—céntd, “ 


A . è ~ 
-—— S, 38—Sgle of goods—V endor, duty of—Offer 
of goods—Oppoftunity for inspection—Duty of pur-. 

chaser. z 7 

Clause (3) of s. 38 of the Contract Act only requires 
that the promisee should have a reasonable opportun- ẹ 
ity of seeing that the thing offered is the thing which 
the promisor is bound by his promise to deliver. The 
promisor is under no obligation to pwove the identity 
of the thing offered to the promisee’s satisfaction. lt 
is the promisee’s ditty to tate the steps necessary to 
satisfy himself. The promisor has onl$ to give him 
an opportunity for it. 

Where onan offer by the vendor to deliver the 
goods, the goods could have been inspected if the 
purchaser had applied to4he vendor to enable him to 
do so, for the purpose of satisfying himself that the 
goods offered corresponded with the goods contracted 
for, but the purchaser took no stepsfor this purpose 
but contented himself with writing letters with a view 
to raise a defence subsequently ; in a suit for damages 
by the vendor for noh-acceptance of goods : 

Held, that the plaintiff had done all he was bound to 
do under the contract and there was no default on his 
part and that consequently the defendant was liable in 
damages. i 

Actual physical possession of the goods by the 
vendor is not necessary. It will be enough if the 
goods are under his control and he is able and will- 
ing to deliter on the price being paid. M ARUNA- 
CHELAM Ouerry v. KRISANA Iyer, (1925) M W. N. 324; 
22 L. W. 265; 49 M. L. J. 530; A. I. R. 1925 Mad. fas 


211 


-= $. 45--Partnership—Suit by one partner to 
recover debt due to partnership, maintainability of— 
Other partners, whether necessary parties. 

Ordinarily all the individuals constituting a partner- 
ship are necessary parties to a suit- to recover a debt 
due to the partnership. Where there are several 
partners in a firm and only one of them files a suit to 
recover a partnership debt, the suit is not maintain- 
able unless and until, the other partners are brought - 
on the record. Where, however, one of the partners 
is able to substantiate that the reason for the appear- 
ance of the other partners on the record has ceased to 
exist by reason of their ceasing to have any interest 
in the partnership, the suit is maintainable without 
bringing the other partners on the record. S Munrpar 
v, SHEWARAM MENGHRAS g 111 

Sa 

—— g 
powers of, 

In the absence of anything to show thata re-pay- 
ment wag‘towards a particular item a Court is entitled 
to appropriate it towards the earliest outstanding 
item irrespective of its being in time or not. N Dutt- 
CHAND v. SONI, A. I. R. 1926 Nag. 75 -239 
——— 8S. 65.. See TRANSTER OF PROPERTY ACT, 1882, 

“+ ih eh 340 
— 8.69. See TRANSFER OF Property Aor, 1882, 
s. 55 : : 851 
tao S. G9—“Bound by law to pay," meaning of 
-Failure of defendanteto make payment? under 
contract—Decree obtained by cretiter—Progerties 
«belonging to plaintiff and defendant put up. to 
sale—Payment by plaintif—Suit {o recover amotnt 

of payment from defendant, maintainabilgty of. ` 
The expression “bound by law to pay” jn s:.69 of 
the Contract Act does not mean bound by ts go the 





$.43. See LANDLORD AND TENANT 


61—Re-payment—A ppropriation—Court, 


8.6 
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plaintiff, but that the defendant at the 
person might be compelled to pay. A 

Plaintiff purchased certain properties free of encum- 
brances. The plaintiff's vendor subsequently sold some 
other properties to the defendant, a portion of the 
cofisideration being left with the defendant to pay 
off a decree obtained against the vendor by one R, 
Defendant did not pay off this amount yyith the result 


suit of any 


‘that the properties sold to the plaintiff together 


with those sold to the defendant were sold 
by R in execution of his decree. In order to prevent 
the sale being confirmed plaintiff paid the decretal 
amount and then brought a suit to regover that sum 
from the defefdant: 

Held, that the suit fell within thé purview of s, 69 


of the Contract Act and that the plaintiff was entitled _ 


toa decree. M Rasappa PILLAI v, Dommisamt REDDIAR, 
49 M. L. J: 88; (1925) M. W. N. 486; A.I, R. 1925 Mad. 
1041 545 


ss. 69, 7O—Contribution, suit for--Bona 
fide claim to property—Person depositing money, if 
entitled to recover—‘Interested in payment of 
money,” meaning of—Implied request, origin of— 
“Lawful payment,” meaning of. 


Where payment ismade bya person who puts 
forward a bona fide claim to the property in dispute, 
he is entitled to the protection afforded under s. 69 of 
the Contract Act, even though it ultimately transpires, 
as a result of litigation, that he had no interest for the 
protection whereof the payment“vas made. 

The expression “interested in the payment of the 
money” in s. 69, Contract Act, is comprehensive 
enough to include cases of apprehension of any kind 
of loss or inconvenience, and is not restricted to cases 


.of individuals who are sure to suffer actual detri- 


ment assessable in money value. 


Ina suit under s.69 ofthe Contract Act it is | 


essential that there should be, firstly, a person who is 
bound by law to make a certain payment, secondly, 
another person who is interested in such payment 
being made, and thirdly, a payment by such last men- 
tioned person. e 

A debt for money paid arises where a person hag 
paid money for another under circumstances and upon 


. occasions which make it justand equitable that it 


should be re-paid; a debt or promise to pay is then įm- 
plied in Aw without any actual agreement to that 
effect. 

Section 70 of the Contrag Actis not limited to 
persons standing in particular relations to one another 
and except in the requirement that the act shall be 
lawful, no condition is prescribed as to the cireum- 
stances under which it shall be doge. 
does not justify the officious interference of one man 
with the affairs or property of anothéy orto- impose 


The section . - 


obligations in respect of s8rvices which the person - 


sought to be chargéd did not wigh to have rendered. 

The word “lawfully” in s. 70 is not a mere surplusage 
aud i§ must be considered in each” individugl case 
whether the person who made the payment had any 
interest in making it, and if not, the payment cannot 
be said to have been made lawfully. 

` The existence of an interest is generally a best as to 
the lawft] character of a payment, but even if an 
interest were not shown to exist, payments on account 
ot ahother, if lawfully made, would gengrally be pro- 
vide@ for by s.70 of the Oontract Act. C NAGENDRA 
Nata Roy v. JUGAL KisHore Roy, 29 0. W. N. 1052; 43 
O.L. J. 83; A. I. R. 1925 Oal. 1097, 281 

. e . 
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- s. 72—Mistake of fact—Payment of money 
towards non-existing debi—Suit for vrefund—Cause 
of action, accrual of, subsequent to suti—Relref, right 
to. : 


A person is entitled to recover money which 
pays to another under a bona fide forgetfulness of 
fact. 

e The plaintif¥sent money to the defendant with 
intent to discharge a particular promissory note; but 
by mistake wrongly described it. The defendant took 


advantage of the mistake and allotted the money for 


the discharge of this fictitious pro-note and thereupon 
endorsed the repi pro-note to a third person who 
ultimately got adeeree. In asuit by*the plaintiff 
against the defendant for recovery of monéy paid 
under mistake : 4 

Held, that the plaintiff was entitled to a decree, and 
it was immaterial that his suit-was instituted hefore 
the endorsee's suit was actually decreed. 

There is no general rule that Courts.have no power 
to grant a decree where the cause of action arises sub- 
sequent tothe suit. M Ramaswaur NAKER v. 
NARAYANABWAMI Narcoxer, (1925) M. W. N. 41; A.I. R. 
1925 Mad. 762 ” 906 


S. 73— Lessor and lessee—Optian of renewal 
—Failure . to give possession—Damages—Profits of 
premises, 

A lessee who is not given possession is entitled to 
recover as damages the value of the possession of the 
premies between the®time from which it ought to 
have been given, to the time h2 succeeds in obtaining 
other premises. 

Tven in respect of agreements relating to immove- 
able property, the principles enunciated in s. 73, 
Contract Act, are applicable, and a plaintiff is entitled 
to damages which only arise in the usual course of 
things from the breach. In assessing such loss the 
amount which is expected to remedy the inconveni- 
ence caused by the non-performance of the contract 
must be taken into account. 

Plaintiff obtained a lease of a rice mill from the 
defendant fer a year, with option of renewal for 
another year. The possession, which was to be 


, delivered shortly before the paddy season, was not 


given to the plaintiff, and he sued for damages. The 
plaigtiff admitted that he made no attempt to secure 
another mill, but the defendant did not slow that 
other mills were available : 

Held, (1) that it may bepresumed that it was not 
possible for the plaintiff to look for and obtain another 
mill in time for the paddy season of the first year, 


‘and that, therefore, he was entitled, as damages, to 


the profits he would have made from the mill in that 
year ; 

(2) that, hgweyer, the plaintiff’ was not entitled to 
any damages for the second*year, as, in the first place, 
he might not have exergised the option, and, secondly, 
because the presumption as to his inability to obtain 
another mill could‘not be made as to the second year. 
R Ma HNIN Yrv. Onew Wuer Surry, A. I. R. 1925 
Rang. 261; 4 Bur. L. J. 93 635 


~~ - $S. 170, 55—Article given for repairs— 
Repairs not finished within fixed or reasonable time 
Owner's right to take backearticle before com- 
pleticn of repairs— Workman’s lien for repairs done 
in part—Removal of article by owner without pay- 
ing for incomplete repairs—Theit. See Pena Cope 
1860, ss. 378, 380. e 289 

e e ee . 
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se 196—Contract by ŅYuatdian—Ratification 

. by minor after attaining majority®*~Hffect, 

An admission by a person who hasattained major-. 
ity, which imparts complete ratification by him of the 
acts of his guardian, dispenses with the necessity of 
‘any proof being adduced by the creditor to show that 
the debts were binding. N DULIOHAND y. SONI, A. I. R. 
1926 Nag. 75 e < , 239 
= S. 233—Transaction with agent as princi- 

pal--Suit against ageng and principal, maintain- 

ability of—-ividence Act (I of 1872), s. 21—Admis- 
sion, whether must be taken as a whole. 

Where one person deals with another on the 
assumption that the latter is acting ag a principal, it 
is open to the former, in a sujt arising out of the trans- 
action, to implead as defendants, along with the 
person with whom he had dealt, those persons for 
whom the latter acted as an agent and to claim that 
if it should be found, as amatter of fact, that the 
person with whom he had dealt had acted as an agent 
for the others, a decree may be passed both against 
the agent and against the principals. ` The provisions 
of s.233 ofthe Contract Act would warrant the 
passing of such a decree in such a case. 

Every admission which a party makesis evidence 
against him, and may properly ke acted on without 
necessarily accepting other admissions or other state- 
ments which he might have made. O Lacuyman Das 
v. BHAGIRATH, A. I, R. 1926 Oudh 41 . 487 


Contribution-— Property belonging to deceased person 
recovered by some of his heirs— Suit by. other heirs 
to recover their share—Liability to pay pro- 
portionate share of costs. i S 
Some of the heirs of a deceased person brought a 

suit to recover his estate from a person who claimed 
to be entitled to it under the terms of a Will left by the 
deceased and the suit was eventually compromised, 
the heirs being allowed to take possession of the 
estate on. payment to the claimant ofa certain sum 
of money, which under the circumstances of the case 
was not unreasonable. Subsequently’ the remaining 
heirs of the deceased brought a suit against those 
heirs who had recovered the estate of the deceased for 
their share of the estate: - 

Held, that the plaintiffs were entitled to their share 
in the estate of the deceased only on payment to the 
defendants of their proportionate share of the sum 
which the defendants had spent in the former litigation 
for the purpose of obtaining possession of the estate. 
O Dunya Sixeu v. Ganca Duar, 2 O. W. N. 684; A. I. 
R. 1925 Oudh 650 : 408 


Costs, awardof, rule applicable to. 

The ordinary rule is that costs should follow the 
event. It is generally necessary that when costs do 
not follow the event, particular reasons should be 
given why the ordinary rule should not be followed. 
B RAMPARASAD SHIYLAL v. SHRINIVAS BaLMUKAND, 27 
Bom. L. R. 1122; A. I. R. 1925 Bom. £27 7 685 


Court-Fees ~- Partition’ suit — Court-fee, whether 
payable by defendant. See C. P. O., 1908, s. 47 





A 739 
Court Fees Act (Vil of 1870), 8.191. See PROBATE 
AND ADMINISTR&TION Act, 1881) s. 6+ 620 


——*+ Sch. Il, Art 17 (6)—Decree, mode of execu, 
_ tent of, appeal dgainst— Court-fee payable. L 

When ap appeal'is not preferred sgainst a decree 
as a‘wholg but only against the mcde of the execu- 
tion of the decree, the case falls under*Art, 17 (6) of 
LJ 


"ON. 
‘Vol. 901 


Court Fees Act- concld.. 


Sch. IT to the Goure Fees Act, and a stgmp of Rs. 10 - 


is suiticient. |, RADHA KRISHAN v. MEHTAB Mian, A. I 
R. 1925 Lah. 496; 7 L. L. J. 364 629 
-——— Sch. Il, Art. J7 (6)—Hindu joint family— 
Division in status—Partition by metes and bounds, 
suit for—Relief, whether can be valued—Court-fce 
payable, ee et 6 
The correét method of regarding the relief claimed 
in a suit for partition by metes and bounds by one 
member ofa Hindu joiat family which has already 
. become divided in statul% against the other members 
is that itis merely a prayerto change the form of 
enjoyment and can only be valued by deducting from 
the value of the plaintiff's shareas ascertained in the 
partition tlre value of his beneficial enjoyment: as 
co-parcener before partition. In such a case it is 
- impossible to estimate the money value of the suit 
. and the suit is governed by Art. 17 (6) of Sch. I to the 
Court Fees Act. M PRATHIPATI SuRAYANARYANA’ V, 
PRATHIPATI SgsHayya, A. I. R. 1926 Mad. 122 843 


Criminal Procedure Code (Act V of 1898), 5.6 


—Caleutta Municipal Act (III of 19225; ss. 868, 864 


—Municipal Magistrate, order -of—High Court, 
whether can interfere. _ 

A Magistrate appointed for trial of offences against 
the Caleutta Municipal Act is a Criminal Court within 
the meaning of s. 6 of the Or. P. C. : 

An order passed by the Municipal Magistrate is a 
judicial order, and the High Court has jurisdiction to 

. interfere by way of revision. C Ram GOPAL GOENKA ?, 
Corporation or CALCUTTA, 29 C. W. N.898; 52 O. 962; 
26 Or. L. J. 1533; A. IR. 1925 Cal. 1251 317 
ss. 144, 145, 439—Dispute regarding land 

—Order confirming possession of one party without 

following procedure laid downins. 145, legality of 

—Revision. 

The Police submitted a report to a Magistrate re- 
commending action under s. 144 followed by pro- 
ceedings under s. 145 of the Cr. P. O. in respect 
of a plot of land against certain parties. On this 
report the Magistrate passed an order directing 
that the parties should appear before him ona cer- 
tain date and that in the meantime they should not 
commit a breach of the peace by going to the land 

in dispute. On the parties appearing before him the 
Magistrate heard the lawyers and passed an order to 
the effect that one of the parties was in possession of 
the land and that the others were forbidden to inter- 
fere withthe former’s possession. The order wound 
“up by saying that in case of interference with such 

ossession the parties guilty of interference would 
BS proceeded against under s. 107 of the Or. P. O., and 
that if they had any right they had better go to the 
Oivil Court. On revision: 

Held, that the order passed by the Magistrate was, 
in substance though not in form, an order under s, 
145 of the Or. P. O., and that having been passed 
~ without dbserving the formalities indispensable under 
that section was passed without jurisdiction and must 
“be set aside.. Pat HARBANS NARAIN SINGH v. MoOHAM- 
MED Sayeep, 26 Cr. L. J. 1511; A.I. R. 1926 Pat. 51 

* 295 


8.145, proceedings , under—-Final order— 
Breach of pegce, Apprehension of, finding as to, 
absence of, effect of —Prelimitary order go served 
on certain party—Order; whether binding., . 

The law does not sequire a Magistrate to rècord in 
his final order in a.procesding underes. 145 of the 

Oy, P.G an express finding that aebreach of the 
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peace is imminent. A finding in respect’ uf the exist- e 
ence of a dispute likely -to cause a breach of the 
peace is a matter to be considered in relation to the 
preliminary order and where the preliminary order 
states that the Magistrate is satisfied on the materials 
before him that a dispute likely to cause a breach of 


® the peace exists as regards: the: property in dispute, 


the final-order cannot be objected to on the, ground 
that it does not contain a finding as to the apprelien- 
sion of a breach of the péace. . 2 
A party upon whom the preliminary order required 
by sub-s. (1) of s. 145 of the Cr. P. C. has not been 
served and who has not been given an opportunity 
to prove his possession over the subject of the dispute, 
cannot be subjected to the final 8rder passed in the 
pentane O MUGIM-UN-NISA v. AHMAD-UN-NISA, 20, 
. N. 704; A. I. R. 1925 Oudh 605; 26 Cr. L. J. 1681 
: ` 541 
——— 88.145, 107—Bona fide dispute about land. 
In case of a bona fide dispute as to the possession of 
land the proper course to follow is to proceed under 
s. 145, Or. P. C., and unless -and until the Courts in 
a position to say that the party sought tobe bound 
down is clearly in the wrong, s. 107, Cr. P. C., should 
not be resorted to. Pat Suama CHARAN v, EMPEROR, 
(1925) Pat. 263; A. I. R. 1925 Pat. 610; 6 P. L. T. 766; 26 
Or. L. J. 1562 442 


—- ss. 145, 146—U. P. Land Revenue Act (TII 
of 1901), s. 40 (2)—Order under ss. 145, 146, Cr. P. C. 
— Mutation in favour of opposite party—Restitution. 
An order under s. 145 org 146 of the Cr. P, ©. does 
not interfere with an order subsequently made by the 
Revenue Authorities under s. 40 ofthe U.P. Land 
Revenue Act making over possession ofthe property 
to the party in whose favour an order of mutation has 
been passed. If the opposite party wins the muta- 
tion case at a subsequent stage, the Revenue Court 
has power to grant restitution to him, O EMPEROR v. 
Nisar ALI Kuan, 26 Or. L. J. 1551 399 ` 


S. 146—Attachment of property, withdrawal 
of—Delivery of possession—Discretion of Court. 
Where property attached under s. 146, Cr. P. 0, 

is released by the Magistrate on beieg satisfied that 

there is no longer any likelihood of a breach of thë 
peace, it is open ta the, Magistrate to make over pgs- 
session of the property to any party he thinks fit. -He 
is nof bound simply to direct the Receiver to gbanden 
the property, leaving the parties to scramble for the 
estate. ‘There may, however, becases in which: it 
might We sufficient fowhim to make an order with- 
drawing the attachment, and leave some party to take 
possession. O ALI BAHADUR v, EMPEROR, 2 O. W,N, 
868; 26 Or. L. J. 1629 925 


ss. 154, 161—Statemertt of witnesses recorded 
in course of investigation, whether p “information” 
given to Police—Penel Code (Act Riv of 1860), s 
189—"Give,” whether means “volunteer,” vivre 
A statement made by a “witness to a Police - Officer 
én the course of an investigation under, Ch. XIV. of ° 
the Or. P. O., and recorded by the Police Oficer 
under s. 161 of the Code, cannot be treated ag ‘in- 
formation given to the Police under s. 154 of the 
Code, and, therefore, if false, is not punishable 
unde s. 182 of the Penal Code. 6 
Obiter.—The word “give” in s. 182, Penal Code, 
ning of the word 








“volunteer,” R SULTAN v. O. De M, Wennaonrng, A J, 
Ry 1925 Rang. 364;.26 Or. L, di 1692; 3 R: 577- 316 
. eo @ e . a. 
6. s '. e 
® 
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s. 190—Penal Code (Act XLV of 1860), 8. 
2ll—False charge of dacoity before Village Magis- 
trate—Case struck off on Police report—Charge by 
Police of false information, legality of—Complaint 
—-Procedure. : 

An offence under s. 211 of the Penal Code is a non- 
cognizable one, and the Police are not empowered %o 
investigate into it of their own accord, and to prefer 
a charge in respect of it. 

e Accused made a complaint toa Village Munsif ofa 
dacoity having been committed in his house, mention- 
ing certain persons as having taken part in it. 
Police on investigation reported the case to be false, 
and the Sub-Magistrate to whom the papers were sent 
struck the case eff his file. The Police shen put ina 
charge-sheet against the accused before the Sub- 
Divisional Magistrate for an offence under s, 211 of 
the Penal Code: . 

Held, that it wfs open either to fhe persons alleged 
to have taken part inthe dacoity or tothe Village 
Munsif, or to any Police Officer, to prefer a complaint 
against the accused under s. 190 ofthe Cr. Pi C., in 
which case the Magistrate before whom the complaint 
‘was made could take the case on his file after taking a 
sworn statement fromthe complainant, but that the 
Police could not start proceedings of their own 
accord, and that, consequently, the proceedings must 
be quashed as illegal. M In re Peruman Natok, (1925) 
M. W. N. 317; A. 1. R. 1925 Mad. 672; 22 L. W. 209; 26 
Or. L. J. 1550 ~ 398 


ss. 190 (1) (C), 191—Magistrate transferring 
person from witness-box to dock—Right of such 

person to be tried by another Court. 

A Magistrate takes cognizance ofan offence, not of 
offender. Therefore, if he transfers a person from the 
witness-box to the dock, he does not act under s. 190 
(e), Or. P. C., and take cognizance of an offence at all. 
Consequently the person so transferred is not entitled, 
under s. 191 of the Code, to be tried by some other 
Court. O Sri Kiswan v. Desr Dayar, 2 O. W. N. 823; 
A.I. R.1925 Oudh 739; 26 Or. L. J. 1619 








915 

— ss, 190,195, 200—Complaint, what should 

contain—Febrication of false evidence, complaint of 
~-Notice to accused. 

A complaint ought to gontain particulars of the 
offence with which aman is charged. Therefore, no 
enqujry should be started on a complaint which does 
not give sufficient particulars of the offence with which 
the accused is charged. 

In respect of a complainé under s. 193, Penal Code, 
the false statement should be set out in detail. It 
should not be left to the Trying Court to find out what 
‘statements are false and what statements are not 
false. © 

Before taking action against a,person for fabrica- 
tion of false evidence, itis necessary that he should be 
given an opportunity to substantiate his allegations. 
M BALIJIPPALLI SesHayys V: BALIJEPPALLI SUBBARAYUDI, 
(1925) M. W. N. 470, A. I. R. 1925 Mad. 1157; 26 Cr, L. 
J. 1589 o 661 


“SS, 192, 204—Case made over to Magistrate 
for disposal, effect of—Magistrate directing Folice to 
put up charge-sheet, validity of--Issue*of process 
agginst accused—Procedure. on 
A complaint unders. 420 of the Penal Code was 

pent by a Sub-Divisional Magistrate to the Polite for 

jnvestigation and report. The Police made ea report 

$ aj the case was maliciously false pnd algo fled a 
. e > A h a ‘ 

Ld 
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complaint for the prosecution ®f the complainant for 
an offence under s. 211 of the Penal,Gode. The cem- 
plainant thereupon put ina petition,impugning the 
Police report and praying for an enquiry by a 
Judicial Officer. The Sub-Divisional Magistrate 
«passed an order on this petition in the following 
words:—-‘Seven witnesses are present. To Mr. Q. for 
disposal.” On the matter coming up before Mr. Q. 
the latter did nœ examine any of the witnesses but 
after looking through the papers „directed the Police 
Investigating Officer to @ibmit a charge-sheet. The 
Sub-Divisiona? Officer thereupon passed an order 
re-calling the case from the file of Mr. Q. and making 


it over to another Magistrate with certain instructions - 


as to how he should proceed: . 

Held, (1) that the order passed by the Sub-Divisional 
Officer making over the case to Mr. Q. for disposal 
was one under s, 1920f the Cr. P. C., whereby the 
whole case was transferred to Mr. Q. and that it was, 
therefore, competent to the latter to pass an order in 
the case summoning the accused to appear before him; 

(2) that, therefore, the Sub-Divisional Officer's 
subsequent order re-calling the case from the file of 
Mr. Q. and making it over to another Magistrate was 
not justified; 

(3) that Mr. Q.'s order directing the Police Investigat- 
ing Officer to submit a charge-sheet was also without 
authority and should be set aside, leaving it to Mr. Q. 
to issue process against the accused in the ysual way. 
Pat MAHANI DHANGAR v. BALDEO NARAIN, 26 Cr. L. J. 
1585; (1926) Pat. 16 657 
~ $.195—Claim disallowed by one Court~ 

Fraudulent decree obtained from another Court—~ 

Court, which can start proceedings. 

Where a person after havinga claim disallowed in 
one Court, obtains an ex parte decree in respect of 
the same from another Court, the institution of the 
second suit, and the obtaining of decree by fraudulent 
means, cannot be held to be an offence committed in 
relation to proceedings in the first Court, so as to 





-enable it to take sciion under s.195, Cr. P.O. The 


action to be regular should be taken by. the 
second Court, or by the Court to which both the 
Courts are subordinate. L Wuisanu Ram v. EMPEROR, 
A. I.R 1925 Lah. 524; 61.448; 7 L. L. J. 341; 26 Cr, 
L. J. 1588 660 
—— 88. 195, 476— Penal Code (Act XLV of 

1860), ss. 198, 47 l-—Perjury—Using forged docu- 

ment as genuine—Complaint by Court—Preliminary 

enquiry, whether necessary—Complaint, whether 
must specify false statement. 

Section 195 of the Cr. P. C. is a restrictive seetion 
and there is nothing in that section or in s. 476 -of 
the Code to prevent a Court from making a ecm- 
plaint under the ordinary law in respect of ar offence 
under s. 471 of the Penal Code which it finds to 
have been committed before it. 

The finding of a competent Court that a dcocu- 
ment produced before it is a forgery or that a 
witness has committed perjury before it, is, sufficient 
prima facie ground for a*ccmplaint under s. 476 cf 
the Cr, P. O., and no preliminary enquiry is neces- 
sary in such a case before making a complaint. 

In making'a complgint of an offence under s. 168 
of the Pehal Code, a Court ¢hould quote the passages 
in the satement èt the accveed in respect of which 
the complaint is made.# Where, however, there is Lo 
doubt as to what js the statement ccmplained of the 
complaint sis not rendered dnvalid by ike mere 
cmiesion toe specify therein the statement otme 

. 


. 
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plained of. A DwARKA Prasan v. MAKUND Grup, L. R. 
6 A. 630 Civ, & 313 Or.; 26 Cr. L. J. 1506; A. I. R. 1926 
All. 21; 24 A, Lid. 122 290 
——_-—— ss, 196A, 234 — Conspiracy — Charge of 
cheating —Forgery committed to cheat—Object of conz 
spiracy—Abetmant of forgery—Sanction of Loca 

Government.” ` 

Where the object of a conspiraey is to commit 
forgery there can be no prosecution for such a crimi- 
nal conspiracy without t@e sanction of the Local 
Government under s.196A of the Or. "P. C. But this 
is not so, where the main charge is that of cheating, 
in which it is not necessary at all to mention, as the 
object ofthe eonspiracy, forgery committed not for 
its own sake but in order to cheat a person in a way, 
in which, if he had known the fact, he would not have 
parted with the money. 

If cheating is carried out by means of forgery it 
does not follow, that the provisions of.s-19GA of the 
Cr. P. O. would apply. For a prosecution of an 
offence of forgery no sanction is necessary under s. 196A 
and no distinction can be drawn between the offence 
of forgery and the offence of abetment thereof. O 
BISHAMBHAR Narn Tonpon v. Emperor, 26 Or. L. J. 
1602; 2 0. W. N. 760 $ 706 
~ S, 203—Complaint dismissed under s. 203— 

Reasons, whether to be recorded. 

It is incumbent upon a Magistrate to record briefly 
his reasohs for dismissing a complaint under s. 203, 
Or. P. O. Pat Harnanpan Das v. ATUL KUMAR PRASAD, 
26 Cr. L. J. 1502; A, I R.1926 Pat. 57 158 
——— S. 208—"‘Complainant,” meaning of. 

Obiter.—The informantin a case which has been 
investigated by the Police is not necessarily the “com- 

lainant” refered to ins. 208, Cr. P. ©. C KASEM 

OLLA v. EMPEROR, 42 ©. L. J. 114; 26 Cr. L. J. 1560; 
A. I. R. 1926 Cal. 410 < + 440 
———— 88. 209, 210—Case triable by Sessions 

Court—Enquiring Magistrate, duty of —Discharge, 

order of, when can be passed. `. 

In casas triable by the Court of Session only one 
trial is contemplated and the enquiry before the 
Magistrate isonly in the natureof a pyeliminary 
enquiry. ` 

Sections 209 and 210 of the Or. P. O. speak only of 
thers bsing or not baing su ficient grounds for com- 
mibting the acensad for trial. When tha Legislature 
speaks of sufficient grounds for committing for trial, it 
should not be supposed to have spoken of sufficiznt 
grounds for conviction and, similarly, whea the Legis- 
lature speaks of there not being sufficient grounds for 
committing for trial, it should nət be supposed to have 
spoken of there not being suificient grounds for con- 
viction. 

The intention of the Legisliture isto make a dis- 
tinction between grounds for conviction and grounds 
for committing for trial. Sa i factory proof of the guilt 
of the accused is the ground for conviction and satis- 
factory evidence to go to “trial must be regarded as 
the ground for’committing for trial. 

lf tha enquiring Magistrats on the evidence before 
him comes to the conclusion that ths charge is ground- 
lesa, then he should discharg3 and not commit for 
trial. For achargeebein& groundless, it is ‘not neces- 
sary that there should bə no evid®nca at all of the 
charga. That will be a cas3 obthere being n> evidenca 
of the cyargs at all and mot a cass, of tha charges baing 
growdless. : : e 

A ohugae may ba’ giid ta ba groundless when ths 
gvidan addysad at tgs eaywiry is gush thai ng 

se T i= 
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Tribunal, Judge or Jury would ever on thit evidence 
convict the accused. If no reasonable man taking 
into consideration the evidence adduced in the case 
could possibly on such evidence conciude that the 
accused was guilty, then it must be taken that the 
charge is groundless,and in sucha case the duty of 
the enquiring Magistrate isclear to discharge the 
accused. É 

What the enquiring Magistrate ha® got to try and 
determine is not whether the case has been made out 
but only whether there is acase for trial. There is 
always a case for trial when the evidence is of such a. 
nature that the guilt of the accused can be held to be 
proved or disproved only as the resu¥ of valuing and 
weighing of the evidence. M In re Manta MANIKHA 
Papayacut, 49 M. L. J. 155; A. I. R. 1925 Mad. 1061-22 
L. W. 755; 48 M. 874; 26 Cr. L. J. 1540 530 


S. 210—Sessions case—Committing Magis- 
trate, duty of—Criminal trial—-Prosecution failing 
to prove story set up-—Acquitial. 

Where in a criminal trial the prosecution fails to 
make out the cass set up by it the accused are en- 
titled to an acquittal. : 

In a Sessions case it isnot sufficient for a Com- 
mitting Magistrate to say that a prima facie case has 
been made out and thus to relieve himself of further 
responsibility in the case. Ifthe Police has not sent 
up all the material witnesses, it is the Committing 
Magistrate's duty to examine them himself in order 
to determine which side is spgaking the truth. Pat 
Ram PERSHAD TEWARI v. Emperor, 26 Cr. L.J. 1539; 
A. I.R. 1926 Pat. & 661 


——~ S, 215-—Commitment, irregularity in—Ses- 
sions triul, whether vitiated. 
It is too late to object to the commitment after the 





accused has pleaded to the charge before ths Sessions - 


Court. 

Ths Sassions Judge has jurisdiction to try a case 
that has been committed to him for trial, and if the 
trial is legally held, an irregularity in the commit« 
ment would not vitiate the proceedings in the Sassions 
Oort. G Kaseu Mottau EMPEROR, 42.0, L.J. 114; 
26 Cr. L.J 1560; A. I. R. 1926 Cal. 410 440 
woe S. 227, See CR. P. O., 1898, s. 234 914 


s. 231 - Charge amended—Accused's right ta 
re-c2tl and cro33-examinz witnesses. 

IE a charge is amended the accused is entitled to 
re-call au J, cross-examing, any of the prosacution wit- 
ness2s and not only those witnesseson the basis of 
wos3 evidence the charge was amended. L Hazara 
Pe v. Eupsror, 26 Or. L. J. 1497; A. I. R. 1926 Lah: 

i 153 
—- — SS. 234, 235, 227 —Miljoin der. of charges 

—Offenses commPttel at different gimes—Single 

trial—LIrrejularity —Procedure —Striking out of ine 

crarge and conviction for another, legality of. 

Under ss. 234 and 235 of thè Or. P. G., a Magistrate 


iseatitled to try an accused parson for more offences , 6 


than on2in une trial, ifthe ofsnees have faen com- 
mitted in tha coursa of the sama transaction, or for 
thres different offanices of the sama Kind committed 
during thecourse of a year. è 
Whêh can bs done under s. 227, Or, P. O., is only to 
alter or modify the charge at any time before judg- 
ment Ths section doss not permit a Court to try two 
distiact offencas, such as assault and abuse, which are 
in nd way vonasetad with ons another, and which warg 
camapiited at dilarani mas, ip taa sama trial 
+d 2 4 Pay * 3 ii 
è 
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_ Where it is discovered that two charges have been 
improperly joined together the proper procedure is tb 
initiate separate trials in respect of each charge. 
-Where a Magistrate on discovering that he had im- 
properly joined together two charges merely strgck e 


-out one of the charges already framed and convicted 


the accused under the other charges: 

Held, that jhe procedure adopted was illegal and that 
the conviction could not be sustained. M KRISHNA- 
MURTHI IYER v. NARAYANASWAMI Iver, 49 M. L. J. 93; 22 


L. W. 402; (1925) M W. N. 746; A. I. R. 1925 Mad, 1065; 
26 Cr. L. J. 1618. 914 


S. 239—Articles belonging to two different 

persons, theft of—Offences, whether distinct. 
e The fact that the articles stolen, happen to belong 
to two different, persons does not make the theft two 
offences when ft is committed ih the course of one 
transaction, N Buura v. Empzror, 26 Cr. L. J. 1495; 
A. I. R. 1926 Nag. 89 151 


———- $S, 239, 235—Penal Code (Act XLV of 
1860), s. 121—Waging war against King—Various 
incidents on various dates—Continuing offence— 
“Same transaction"—Joint trial of persons accused 
of various acts, legality of. ` : 
Six persons were jointly tried for the offence of 

waging war. against the King, by attacking and loot- 

ing anumber of Police Stations on various dates and 
by attacking the forces of the Crown ab various 
places on different gccasions. It was shown that one 


- of the accused joined the party waging war only long 


after some of the other accused had ceased to be mem- 

bers of that party. But all the accused were found 

to be followers of one leader animated throughout _ 
with the same motive of overthrowing the British 

Government : 

Held, Per Spencer, Offg. C. J. and Krishnan, J., 
(Reilly, J., dissenting) that the various incidents which 
constituted the waging of war were parts of the same 
transaction and that the joint trial of the accused was 


Justified under s. 239 (1) of the Cr. P. C. 
` < Per. Krishnan, J—The question of the legality of 


a joint trial really: depends upon the accusation made 
and not upon the result of the trial; provided that 
the accusation is a realoneand not a mere excuse for 
a joinder of charges which cannot be otherwise joined. 

elhe waging of war is a continuing offence begin- 
ning with the first act of war and going on till the war 
is ended in some manner. 

The various incidents ina war may*be so discon- 
nected as to form different transactions. But the ques- 
tion whether they form parts of the same transaction 
or must necessarily be held to be different transactions 
has to be judged on the facts of each case. 

The usual, tests applied to,decide whether different 


’ acts are parts of the same transaction are proximity of 


time, unity of place, unity of purpose or design and 
continuity of actiqn. It is not necessary that all of 
them should be present to make* the several inci- 
dents parts of the same transaction. Unity of place 
and proximity of time are not important tests at all; 
but’ the main test is unity of purpose. Ifthe various 
acts are done in pursuance of a particular end in 
view and as accessory thereto, they may be treated as 
‘parts of the same transaction. e 

Per Spencer, O7fg. C. J.—Wbên a series of acts are so 
connected eby community ‘of purpose and continuity 
‘of action as to form not only one tranbactjon but a 
single offence, proximity of time between the perform. 


ange of the varioggagts composing that offence not be- 
. x e . ° 
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e : ‘. 
ing the sole test of the unity-sqf the transaction, 
s. 235° of the Cr. P. C. authorizeg persons accused 
of doing those acis to beecharged and tried at one 
trial for them all. Section 239 (d) of the Cr. P. C. 
authorizes the trial of more persons than one on one 
charge and at one trial if they are-accused of different 
offences committed in the course of the same trans- 
action. i p 
Intervals of time between the commission of a 
reries of acta, do not necessarily import want ofcon- 
tinuity when, the aims of, those jointly tried have 
throughout been directed to one and the same objec- 
tive. g 
The waging of war is essentially a céntinuing offence, 
in which several incidents, “which may in themselves 
be separate offences, may be comprised, 5 
Rebellion implies a state of being rather than the 
doing of any act, although for a conviction it is neees- 
sary to prove that some overt act was committed by 
the offender. Rebellions and wars continue until they 
are suppressed by capture or destruction of the rebel -. 
forces or by the rebels laying down their arms and 
making their submission as subjects to their Sovereign 
and receiving his pardon. 


Per Reilly, J., (dissentiente.)—The charge in a Sessions 
trial must be based on evidence given before the Com- 
mitting Magistrate. A misjoinder of persons cannot be 
escaped by deliberately making the charge wider than 
the evidence produced to support it, in order to repre- 
sent all the persons tried as accused of all the offences 
or incidents included, though there is no prospect 
nor intention of proving more than that each is guilty 
of some of them. e’ 

A non-continuing offence is necessarily one transac- 
tion: a continuing offence may or may not be so; 

ersons accused of the same continuing offence may’ 
ie tried together so far as their offence is confined to 
one transaction. 

An offence cannot be treated as necessarily one 
transaction—merely because it is a continuing offence. 
On the contrary s. 239 ofthe Or. P. ©. implies that a 
continuing offence may embrace more than one trans- 
action, but only so far as it is concerned with one trans- 
action, can more persons than one be tried together 
for it. The section allows the Court to try several 
persons together for the same continuing offence of 
waging war within the limits of one transaction but 
not if the offence alleged covers more than one trans- 
action. Under s. 239 (d) several persons may be charg- 
ed and tried together when accuscd of different offences 
committed in the course of the same transaction; but 
“transaction” there must have the same meaning as in 
s. 239 (a). : 

The provisions of the Cr. P. C. regarding charges 
are designed to simplify and define within reasonable 
limits the charges that may be tried at one and the 
same time and so avoid the embarrassment - of the ac- 
cused. . É 

It is very desirable that Public Proseecùtors and the 
Courts should give full effect to the spirit of the pro- 
visions of the Cr. P,O. instead of straining them to 
cover doubtful cages. 


The general rule is laid down ins. 233 of the Cr. P. 
G. that for every distinct offence there shall be a sega- 
rate charge separftely tried. The principle is that 
the accused person skall have a simpleallegation to 
meet afd the Court a clear issue to try. But to the 
general@ule certain exceptions are made in sé. 234, 230, 
All*these exceptions can, however, be interpreted eg 

es 


. 
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as note to conflict with the general principlesthat the 
accused should note be perplexed and the Oourt 
should not be confused by complicated or numerous 
or disconnected allegationa In interpreting these 
exceptions it must never be forgotten that they are 
exceptions to the general rule and, therefore, to be 
interpreted with, strictness and, so far as they affect 
the defence of accused persons, with the utmost strict- 
ness. : A 

It is entirely wrong.to approach the interpretation of 
the word “transaction” in s, 235 or s. 239 of the Cr. P. 
C. with the idea of ascertaining how far etymologically 
it will extend, how far the thread of continuity im- 
plied in it can be stretched, how far its meaning can 

2 strained without an obvious break down. 

The word “transaction” ir ss. 235 and 239 of the Code 
must not be interpreted inany special or artificial or 
conventional or technical way but as itis ordinarily 
used by men of education and common-sense. If you 
cannot speak of a series of events as a transaction in 
the ordinary sense in which that word is used, you can- 
not try a number of persons together in respect of 
those events by attributing a special and wnusual mean- 
ing to the word in s. 239 of the Code. 

The ordinary ‘meaning of the word “transaction” 
cannot bestretched so as to make it embrace all the 
incidents of a long continued rebellion spread over & 
wide area and extending overmany months, M In re 
Gas Maio Dora, 48 M. L. J. 308; (1925) M. W. N. 192; 
A, 1. R. 1925 Mad, 690; 26 Cr. L. J. 1513; 49 ges 


———- 8. 250—Recording of reasons essential for 
awarding compensation—Policy underlying s. 250. | 
ection 250, Or. P. O., requires, before an order for 
compensation could be made by a Magistrate, not 
only that he should be satisfied that the accusation 
was either frivolous or vexatious but that the Magis- 


trate, directing compensation to be paid, should’ 


record his reasons for making such a direction. The 
recording of the reasons, for ordering compensation 
to be paid, is almost a condition precedent to the 
proper exercise of the power and is in addition to 
the finding of the Magistrate that the accusation was 
either frivolous or vexatious. 

The reasons must go to show, why it is that the 
Magistrate considers the accusation against 
accused, to be frivolous or vexatious and why in his 
opinion it is a fit case, in which an order for com- 

ensation should be made. The policy of the Legis- 
ature in requiring that in such a case the reasons 
should be recorded in writing is to afford an oppor- 


tunity to an Appellate or Revising Tribunal to con- 


sider the sufficiency of the reasons so recorded. 

“That no case is made out against any of the 
accused, that some of the accused were added 
vexatiously, that the complainant has shown no cause 
why he should not be ordered to pay compensation, 
and that, therefore, he is directed to pay compensation,” 
is not a proper compliance. with the provisions of 
a. 250, Or. P. O. M THADIAPPAN v. VEgRAPERUMAL, 21 L, 
W. 616; A. I'R. 1925 Mad. 1139; 26 Or. L. J. 1501, a 
S. 250 (3)—-Rigkt of appeal depéntig on total 
amount of compensation. b 

Under s. 250 (3), a complainant's right to «appeal 
depends on -the aggregate anfount of compensation 
which he is directed to påy to all the accused. There- 
fore, an appeal lies where the compensation®ordered to 
be paid toeach ofthe several accused % less than 
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Rs. 50, but the total amount payable to all of them 
exceeds Rs. 50. Pat Sosyit MALLAH v. EMPEROR, 26 
Or. L. J. 1504; A. I. R. 1926 Pat. 70 160 

3.257 —Procedure—Defence witness, summon- 


ing of —Refusal of Magistrate to summon witness as 


e necessary, legality of —Prejudice to accused. 

rdinarily once a Magistrate has given ordera that 
a certain witness should- be called he should take 
such steps as may be necessary or possible to enforce 
the attendance of the witness. It cannot, however, be 
laid down that in no case is it possible for the’ Magis- 
trate, if he comes to the conclusion that the attendance 
of the witness is not really necessary, to dispense with 

his attendance, ine 
A prosecution witness was cross-examined at length 
before and after charge. Subsequently the accused 
made an application that the witness may be summon- 
ed and examined as a defence witness.eThe Magistrate 
acceded to this request and granted two adjournments 
for the purpose of summoning the witness, who, how- 
ever, could not attend and eventually the Magistrate 
dispensed with the attendance of the witness on the 
ground that as he- had been cross-examined at length 
his examination as defence witness. was not neces- 


gary: h 

4 Held, that in the absence of any prejudice to the 
accused as the result of the refusal of the Magistrate 
to summon the witness, it could not be ‘said that the 


Magistrate had acted entirely without jurisdiction, - 


Pat RAMSAKAL Rarv. Emperor, 26 Cr. L. J, 1627 eae 
ss. 263 (g), 342—Suhmons case—Summary 
trial—Examination of accused, whether necessary— 
Interpretation of Statutes. . 
The provisions of s. 342 ofthe Cr.P. C. as to ex- 
amination of an accused person are mandatory and 
apply even to Summons Cases and the words “if any” 
in s. 263 of the Code do not limit the obligation im- 
posed on Courts by s. 342, or render it inapplicable to 
summary trials, they merely. have reference to those 
cases in which, owing to the admission and plea of the 
accused, or owing to the weakness of the evidence 
called in support of the prosecution, the accused can 
either be convicted on his own plea without the taking 





of evidence, or acquitted on the evidence without the- 


examination referred toin s 342. : 
The law does not favour legal and strained intend~ 
ments, when over-minute precision may confoynd 
legal certainty. S Emperor v. Nasu, 26 Or. L. J. 1954; 
A.I R. 1926 Sind 1 : , noe 
s. 288—Depositiqn of witness, admissibility 
of--“Subject to provisions of Evidence Act,” meaning 


of. >; 
The deposition of a witness before the Committing ` 


Magistrate when put in the Sessions Gourt under s. 288, 
Cr. P. C., becomes substantive evidence and is used at 
such. The meaning of the words “subjêst tê the provis- 
ions of the Indian Evidence Act” in the section is not 
that the deposition must be admissible under some 
section of the Evidence Act. They simply mean that 
it cdnnot be used as substantive evMence; if ,for any 
reason it is.irrelevant under the Evidence Act. G 
TAZRUDDIN Vv. EMPEROR, 42 O. L. J. 111, 26 Cr. L. J. 
1553; A. I. R, 1926 Cal. 105 h 433 
as, 88 8--Evidence not recorded for commit- 
‘ment, whether admissible—Hvidence admitted under 
sectign, whether” substantive evidence-—Hvidence 
retracted in Sessions Court—Charge  Jury—Duty 

of Gourt. Aa Ea At uin af | 
Therg is no special procedure. -aid down in, 
4 . oe e . ` 

e . ary e 
e 
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Ch. XVIII of the Cr. P, O. for recording evidence, 
and any evidence‘recorded bya Magistrate before 
commitment, whether recorded witha view to com- 
mitment or in the ordinary course of trial, is evidence 
recorded in the presence of the accused under 
Ch. XVIII, for the purposes of s. 288, Or. P. C. 

The evidence recorded by the Committing Magis? 
trate, ifadmitted under s, 288, Cr. P. O., must be 
treated as evidence for all purposes even as the basis 
of finding or vefUict and on a par with any other evi- 
dence before the Sessions Court or asa substantive 
evidence on which the verdict of the Jury or judg- 
ment of the Judge can be based. 

_ Witnesses who retract in the Sessions Court their 
statements made*before the Committing® Magistrate 
are lying witnesses, as they must have spoken 
falsehood either before the Committing Magistrate or 

-in the Sessions Qourt. In their gase the Sessions 
Judge must tell the Jury in his charge that their evi- 
dence should be regarded with great caution The 
jurors ordinarily are not men who are used to weigh- 
ing evidence and itis, therefore, necessary that all 
help should be given to them in estimating the evi- 
dence in the light of the observations made by learned 
Judges in decided cases. 

` Where instead of cautioning the Jury as to placin 
reliance on the evidence of witnesses who have retracte 
their statements made before the Committing Magis- 
trate, the Judge expresses his opinion in his charge 
with a certain degree of assertion in the words: “It 
seems clear to me that these witnesses have decided to 
-go as far as they possib 
evidence in such a way as shall secure the acquittal of 
the accused,” the charge is vitiated, although the 
Judge also tells the Jury “it is for you to say whether 
you feel convinced as to the truth of the Magisterial 
depositions to an extent which would warrant you as 
prudent men in acting upon them.” GC ABDUL Gant 
Buoya v. Emperor, 42 O. L. J. 205; 26 Cr. L. J. 1577; 
A. I. R. 1926 Cal. 235 537 
—— $8. 307, 342—Trial by Jury—Disagree- 

ment between Judge and .Jury—Reference to High 

Court—Duty of High Court—Verdict manifestly 

wrong or pegverse, finding as to—Hxamination of 

accused, nature of. i 

Where in a case tried by a Jury the Sessions Judge 
disagreeing with the unanimous verdict of the Jury 
makes, reference to the High Court under s. 307 of 
the Cr. P. O., the question to be decided by the High 
Court is whether the verdict of the Jury is manifestly 
wrong or perverse. The High Court has noteto decide 
what would appeal to itas true or false, but has to 
consider whether the view taken by the Jury was such 
as could not be supported on any consideration of the 
case whatsoever. e 

It makes a considerable difference to listeners like a 
Jury whethere thë statement of the accused made 
before the Committing Magistrate is-read over by the 
reader of the Court, or whether the accused person is 
carefully examined in the presence of the Jury and his 


® answers ang demeandur noted by the Jury. Ina cage 


tried witha Jury the Judge should examine the 

accused person with care so that jhe defence of the 

accused and its hollowness, where it is untenable, may 

be fully impressed on’ the minds of the “Jury. 

EMPEROR v, MOHAMMAD Swart, 298 Or. L. J. 1576; ASI. R. 
bad 


1926 Oudh 57 $ 5365 
maang, 842a | ; . 

See Or. P. C., 1898, s. 263 (g) + 434 

See Cr. P. O., 1898, s, 307 3 p36 

. ° © o . 
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——— $,342—Ezaminationef apcused, nature pf. * 

What is necessary for the purpose of s. 342, Cr. P. 
O., is that the accused should be brought face to face 
solemnly with an opportunity, given to him to make a 
statement from his place in the dock in order that the 
Court may have the advantage of-hearing his defence 
of he is willing to make one with hig own lips. The 
section must not be interpreted so ag to give the 
Court the power te cross-examine the accused. 

Where a Court asks an accused, “What is your 
defence,” and he replies “I am innocent,” it is 
sufficient complfance with a. 312, Cr. P. O. C Rez 
MUHAMMAD v. EMPEROR, 26 Or. L. J. 1510; A.I. R. 1926 
Oal. 424 294 
——— sS. 345—Composition of offence, what is— 

Agreement to refer to arbitration, whether amounts 

to composition—Compromise of civil and criminal 

cases, difference between. 

The compounding of an offence supposes an agree- 
ment by which the parties have settled their differ- 
ences and in the more usual acceptation ofthe term 
implies that the prosecutor has received some con- ` 
sideration or gratification for dropping the prosecu- 
tion. Atany rate the arrangement must be one by 
which the parties have settled their differences and 
not a mere arrangement to settle the disputes in 
future as the yesult of some action either by them- 
selves or by the arbitrators and some decision arrived 
at by themselves or by third parties, s 

Tha mere signing of an agreement to refer the 
subject-matter of certain criminal proceedings to 
arbitration does not amount to a composition of the 
offence under s. 345, Cr. P. C., and does not oust 
the jurisdiction of the Magistrateto try the case, 

A muchilika is only one step towards the composi- 
tion of the offence between the parties. Itis only if 
the muchilika is carried out and according to its 
terms an award is arrived at, that there would bea 
complete composition in the case. Till that is done, 
the mere agreement or muchilika is only a prelimi- 
nary step towards composition and not the composition 
itself. 

Criminal cases do not stand on the same footing as 
civil cases in the matter of settlement. A criminal 
case is nota matter between partiesas a civil case 
is. A Magistrateis not bound to recognize a refer- 
ence to arbitration and wait for the arbitrators to 
make the award though it will be reasonable to do 
so. If he does not choose to wait he will not be 
doing anything illegal. But if he chooses to wait 
and then there isan award, that award may amount 
to a compounding of the offence in question and if it 
is an offence compoundcble under s. 345, effect will be 
given to such compounding. But till the actual com- 
pounding takes place the Magistrate is not bound at 
all to stay his hands but may go on with the: trial 
of the case. M RAMALINGA IYER v. Buppa Varapa- 
RAJULU lygr, 22 D. W. 390: 49M. L J. 5tt; (1925) M. W. 
N. 753; A. I. R. 1925 Mad. 1211; 26 Cr. L. J. 1594 

. . 666 
S$. 345—Compoundable offence, trial of— 

Arbitration agreement filed in Court—Adjournment 

requested —Case, whether compounded, 

The complainant and the accused in a compound- 
able case fifed a petition of cofipromise agreeing to be 
bound pysthe decisién of certain arbitrators and ask- 
ing the Court to grant ar atijournment for settlement 
of the” dispute. The award was subsequently not 
accepted by the complainant, and he wanted the Court 
to proceed wiéh the trial : ‘ e 

es 
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KA Š 
Held, that the pétition of compromise Hd not the 
effect of compowrfding the case within the meaning 
of s. 345 of the Or. P. C., as the fact that the parties 
asked for an adjournmeft of the case showed that 
what the parties contemplated was that the arbitrators 


should go into the matter, and that, after effect wad 


given to their decision by mutual agreement, the case 
would be compromised. © Sriso OHANDRA GHOSE 2. 
ABANI NatH Hazra, 42 0. L. J.139; 26 Cr. L.J. 1584; 
A. I. R. 1926 Cal. 286 . 544 


s 
ss. 349 (1A), 258—Joint trial of several 
accused—Accused, some, held guilty—Reference to 

Sub-Divisional Magistrate with regard to all accused, 

legality of. “ 

Under sub-s. (1A) of*s. 349 of the Or. P. C. only 
the case of those accused who are-in the opinion of 
the Magistrate guilty should be forwarded to the 
District or Sub-Divisional Magistrate. Those accused 
in the case who-in the opinion of the Magistrate are 
not guilty of the offence charged should be acqnitted 
and an order referring their case to the Sub-Divisional 
Magistrate along with the case of those accused who 
are guilty is illegal and in contravention of the sub- 
section, A Suntan MUHAMMAD Kuan v. Evperor, L. R. 
6 A. 194 Or.: 26 Or. L. J. 1680; 24 A. L. J. 80, A.T. R. 
1926 All. 176 7 926 


S. 350—“De novo trial,” meaning and object 








of. 
A de novo trial means a new trial from the very 


beginning of the case. The object of granting a de` 
novo trial is to enable the Magistrate who hears the. 


cage to see the way in which the witnesses give 
evidence before him, to mark their demeanour, and 
thereby to be ina position to judge of their credibil- 
ity. That object is lost if the witnesses are not 
examined again but are only allowed to be crose- 
examined by the accused. Such a course is not in 
accordance with the provisions of s. 350, Or. P. O. 

Even if no objection is taken to the course of 
merely allowing the witnesses to be cross-examined 
further, still the trial is vitiated. M Narayan REDDY 
v. ENumuLA Boyamma, (1925) M. W. N. 652; 49 M. L. J. 
423; A. I. R. 1925 Mad. 1280; 26 Cr. L. J. 1596 668 
-— ~~- 8. 360 (1)—Depositions to be read immediate- 

ly—Provisions, whether mandatory--Non-com- 

:pliance—Illegality. 

The terms of s. 360 (1) of the Cr. P.C. being 
mandatory, any violation or departure from the practice 
or procedure enjoined upon the Court-is not merely an 
irregularity which can bə cured but an illegality. It 
is not a compliance with the section for the Magis- 
trate to examine a number of witnesses and ask them 
to be in a room and then have the depositions read 
over to. them later in the day. Such a procedure is 
altogether illegal, M In re Kuppa Mupatt, 49M. L. J. 
421; 22L. W, 339; (1925) M. W.N. 795; A. I. R. 1995 
Mad. 1206; 26 Cr L. J. 1587: 49 M 71 659 


——~--88. 420, 421, 439A ppeal preferred through 
mukhtar—Subsequent appeal through J ail, rejection 
of effect of—Revision. i 
Where in ignorance of the fact that a-convict had 

already preferred appeal afafnst his conviction 

through a mukhtar, the Sessions Sudge rejected an 

Babee subsequently preferred py the convict hfough 

ail: : 


il: a 
Held, that the High Court had, in’ revisien, powér to 
et aside the orders of rejection and ta direct the 
e33ions Judge to re-hear the appeal after giying the 
e er) g i j 
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“J. 924; 26 Cr. L. J. 1494; A. I. R. 1926 All. 33 
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convict an opportunity of appearing. by Counsel. A 
Emperor v. Meva Ram, L. R. 6 A. 202 Cr; 26 Or. L. J, 
1621; 23 A. L. J. 1051; A, I. R. 1926 All. 178 - 917 
———— sS. 423—Pen&l, Code (Act XLV of 1860), 

ss. 411, 457—Charge, alteration of—Appellate Court, 
epower of. 

.A charge cannot be ‘so altered by an Appellate 
Court as tomake it necessary for the accused to 
meet an absolutely different case feom that with? 


“which he was charged in the Trial Court. 


Where an accused person is tried for an offence of 
house-breaking in order to commit theft, under s. 457, 
Penal ‘Code, together with other accused persons 
charged with the offence of being dn possession of 
stolen property on different dates, under s. 411, Penal 
Code, he cannot in the Appellate Court be charged 
with and convicted for-an offence under s. 41], Penal 
Code. A MULA v, Emperor, L. R. 6 A. 159 Or; 23 rr 
———- $8. 436, 439—Discharge of accused—Pend- 

ing proceedings—Interference by High Court—Re- 

vision, powers of. : 

The High Oourt has jurisdiction to interfere in a 
proceeding pending before a Magistrate in the exercise 
of its revisional powers .and to pass an order of dis- 
charge in favour of the accused person if it considers 
such an order to be in the interests of justice, L 
Gopat Das v. Maour Ram, A, I. R. 1925 Lah. 439; 7 L. 
L. J. 252; 26 Or. L. J. 1503 292 
8. 437—Further enquiry, when to be directed. 

A District Magistrate canna set aside an order of 
discharge if there is no irregularity, illegality or im- ' 
propriety in the proceedings. Further enquiry ought 





‘ not to be ordered in a case in which the Courts are 


liable to take different views of the evidence and of the 
probabilities, especially where the Magistrate has dis- 
believed the evidence for the prosecution. N SHEO- 
CHARAN v. EMPEROR, - 21 N. L. R. 88; 26 Cr. L. J. 1537; 
A. I. R. 1926 Nag. 117 385 
$439. See Cr. P. C., 1898, s. 144 295 


s. 439—Acquittal, revision againsi—High 

Court, interference by. aad | 
The High Court will not interfere with orders of 
acquittal in the exercise of its revisional jurisdiction, 
unless there are very special circumstances calling for 
interference. L Nur MOHAMMAD v. Nur MOHAMMAD, 
A. I. R.1925 Lah. 490; 7 L, L. J. 367; 26 Cr. L. J. 1596 


. 668 
— 8, 476. See Or. P. C., 1898, s. 195 290 


—_—— ss. 476 (1), 476A, 476B—When superior 
Court can take action—Limitation Act (IX of 1908), | 
Sch. I, Art. 154— Appeal from Criminal Court's order,’ 
rejecting application for making complaint— Limite» 
ite “subordinate Gourt neither makes a complaint 

nor rejects an applicatiom for the m&kiffg of a com- 

plaint, the superior Court may take action and may 
make a complaint under s9 476A, but where an 
application made to a subordinate Court for making 

a complaint is rejected then the procedur& contem- 

plated by the Code is by way of appeal to the,superior 

Court and the limitation for such an appeal is 30 days 

under Art. 454 of Sch. I to the Limitation Act. © 

Cuanpra Kumar Sen v. MATHURIYA Desra, 29 C. W. N. 

1035; 42°O. L. J. 12Q; 52,0. 1009; A. I. R. 1925 Qal. 1228:. 

26TreL. J. 1569 : ; 529 

—e $.476B, See O. P. O., 1908,°s.115 445 

* s, 488—Muaintenance of wives and children 
— Rs, 100, whether can be awarded to each wife and 
. e 4 m . 
e . e d 
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child—Inthe whole," meaning of—Alimony, - grant 

of, by English Court, whether ousts jurisdiction of 

Magistrate under s. 488. 

Under s. 488, Cr. P. O., every wife and, every 
legitimate child and every illegitimate child can be 


awarded upto Rs. 100 provided the husband or the eof fullification of all 


father has the means to pay the amount. The words 
“Ra. 100 in the whole” in the section do not mean 
thes a Magistrate gannot award more than Rs. 100 in 
all for the support of the wife and the children what- 
ever their number, What the words mean is that 
only a sum of money not exceeding Rs. 100 should be 
ordered to be paid and no other payment either in 
the shape of fees or, medical expenses, ete., should be 
ordered to be paid. 

All that has to be proved in order to give jurisdic- 
tion fo a Magistrate under s. 488, Cr, P. O., is that the 
child is unable to m@intain itself and that the father 
neglected or refused to maintain it, and in the case of 
the wife that the husband refused or neglected to 
maintain her. Even a grown up child, if unable to 
maintain itself, is entitled to get maintenance from 
the father if he has the means. 

That there has been no neglect to maintain the wife 
and children is a question of fact. Buta mere offer 
to maintain is not sufficient. 

The existence of an order for alimony by the Eng- 
lish Divorce Court is not sufficient to oust the juris- 
diction of a Magistrate under s. 488, Cr. P. ©., since 
a mere order for maintenance is not equivalent to 
maintaining the wife. M Jext v. Kent, 49 M. L. J. 
335; 26 Or. L. J. 1597; A. I. R. 1926 Mad. 59 669 
~ S, 497 —Bail—Jurisdiction of Court to order 

re-arrest of accused—Principles governing grant of 


bail, 

Under sub-s, (5) of 8.497 of the Cr. P. ©. a Court 
has ample jurisdiction in the exercise of its discre- 
tion to order the re-arrest of any person out on bail, 
if it feels that the circumstances warrant or demand 
such 8 course, 

On an application for bail, the Court is not callei 
upon to~conduct a preliminary trial of the case and 
consider the probability of the accused's guilt or in- 
nocence. It would be entirely exceeding its function 
if it did that in any detail; but it may incidentally 
have to look at the weight of the evidence against the 
accused as a necessary part of its proper function, 
that isto enquire whether the giving of the bail as 
opposed to the arrest of the accused might- lead toa 
real danger of his absconding and not appearing to 
take his trial or whether these is any real feason to 
suppose that he is likely to tamper with the witnesses 
who would be called agsinst him. M Sanyasayya 
Naru v. Pesric Prosecutor, 22 L. W. 156; A. I. R. 
1925 Mad. 1224; 26 Cy. L. J. 1593 665 
——-— $. 526—Transfer of cage—District Magis- 

trate, expreseiorecf opinion by, whcther sufficient 

ground for trans/er. y 2 


A District Magistrate ‘in making over a “case 


for disposal to another Magistrate made the remar 
¢hat the case was quité clear and that the defence was 
ridiculous. He further directed that the Government 
Pléader shuld canduct the case and. press for a severe 
sentence : 5 on è 

Held, that this expression of opinion on the part of 
the District Magistrate wasa sufficient grourmd for 
directing that the case should be’trafisferred to sane 
other district. O MOHAMMAD YAKUB v. EMPEROR, 2 O 


W. N. 688; A. I. R. 1925 Oudh 690; 26 Cr. L. J. "1595 ° 
, “309 
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————— 88. 56 9B, 145—Proceedings*under s. 145+ 
Local enquiry—Memorandum not tecorded—Pro- 
ceedings, whether vitiated—Prejudice. 9 
There is no universal rule tat disobedience of a 

mandatory provision in a Statute has the consequence - 

proceedings irrespective of the 

question of prejudice. . 

Where in a proceeding under s..145, Cr. P. O., the - 
Magistrate makes a focal enquiry in the présence of 
the. Pleaders of the partis who know where the 
Magistrate goes amd the points to which his attention 
is drawn, but they do not ask the Magistrate to record 
a memorandum as required by s. 539B of the Cr. P. C., 
and are content to goon to judgment without seeing 
the memorandum, or even ascestaining whether one 
has been made, itis not open to any of the parties 
subsequently to say’that the proceedings should be 
set ‘aside for this formal defect unless itis shown that 
prejudice has been caused. C Forzes v. MUHAMMAD ALI 
Hatpar Kaan, A. IR. 1925 Cal. 1946742 C. L.J. 
131; 26 Cr. L. J. 1524 | 308 

88.544, 547—Diet money due to witness, 
whether can be recovered by suit, 

Where a ‘witness pursuant to an agreement with 
the complainant in a criminal case attends the Ccurt 
to give evidence and the Court directs the complainant 
to pay the witness a certain sum as his expenses, if 
such sum is not paid the witness is entitled to recover - 
it from the complainant by a civil suit. s 

Suhrawardy, J.—Section 514, Cr. P. C., does not 
empower a Court trying a complaint to order pay- - 
ment of diet money of witnesses produced before it by. 
the parties. Therefore, such money cannot he re- 
covered under s. 547, Cr. P. O., but it can be recovered - 
by the witness ina civil suit. CG Kaman MaNDALINI V. 
PARAMASUKH OHAKRABUTTY, 29 ©. W. N. 1033; A.J. R- 
1926 Cal, 289 i 488. 

s. 545-—Payment of money as indemnity— 

Order directing payment, whether legal. 

There is no provision in Ch. XLII ors, 545 of the 
Cr. P. C. for ordering the payment of a sum. of 
money to the owner of the article stolen by way of 
indemnity. N BHURA v. EMPEROR, 26 Cr. L. J. 1495; 
A.1. R. 1926 Nag, &9 151 
Criminal triaf—Lvidence— Witness belonging to same - 

caste as party producing him, whether must be dis- 

believed. 

It is not a Sound ground for disbelieving a witness 
that he is of the same caste or community as the per- 
son in whose favour he deposes. Pat BarRHAMDEORAT 
u. EMPEROR, 26 Cr. L., J. 1559; A.J. R. 1926 -Pat. 36; 
7 P.L. LT. 272 439 

= Misjoinder of charges—Offences committed 

at different times- Single trial — Irregularity— 

Procedure — Striking .out of one charge and 

conviction forthe other, legality of. See Cr. P. O. 

1898, s. 234 914 

-— Stolen goods in possession of “accused-— 
resumption—Rebuttal—Jury, charge to—-Mis- 

direction. - . 5, 

Inacase where the evidence of the guilt of. an 
accused “asa thiefor dacoit rests upon discovery of 
stolen property from his possession and which is tried 
by the Jurys the proptr*coursee is tq direct that the 
Jury are entitled to sake the explanation offered by 
the accts@d- of his poggeseion. It is not neces- 
sary that such claim by the accysed must be proved. 
There may beg case ‘in which it is impossible for the 
person who is in possession of the property, to prove 
how he obtained possession of it and if he states the- 
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e i; 3 
circumstances under which he obtained it thé@Jury aa 
a Court of fact maf*accept it; and in that case it will 
be their duty to adquit the accused. 


It is not the law that if the prosecution succeeds in . 
proving, possession by the aécused of recently stolen- 


goods, it is his duty to prove his innocence, and that 
the presumption-raised of his guilt cannot be rebutted 
by mere denial. Such a statement of the law laid 
down by a Judge in his charga tothe Jury amounts 
to a misdirection which vétiates the charge. C 
Kanatcuta v. Emperor, 42 O, L. J.212;%6 Cr. L. J. 
1582; A. 1. R. 1925 Cal. 1241 542 
Crown Debt—Competition between Crown and other 
creditér+ Moveables—Priority. 

Where there is competition between the claims of 
the Crown and that of another creditor as regards the 
moveable of the debtor the Orownhas priority. O 
Secretary oF STATE FoR INDIA v. BIsHAN NARAIN 
Buareava, A. I. R, 1926 Oudh 44 524 
Custom —Hstate of male—Female heir, estate of 

male proprietor in hands of—Estate, whether liable 

for satisfaction of deeree passed against previous 
male holder—Widow, whether reversioner. 

Under the Customary Law of the Punjab property 
in the hands of the mother of a deceased proprietor 
is liable to attachment in execution ofa decree ob- 
taiued by acreditor in respect of a debt incurred by a 
previous male holder of the estate. 

A female heir who derives her title to the estate of 
a deceased male proprietor by virtue of her marriage 
into the family of the deceased holder of the estate 
cannot be regarded asa reversioner of the deceased. 
L DHANPAT Rar v. Gopan Kaur, 2 L. C. 125; A.L R. 

. 1926 Lah. 7 1052 
Succession—Brabmans of Damun Chak, 

Tehsil Kharian, District Gujrat—Burden of proof. 

_ Brahmans are essentially Hindus and non-agricul- 
turists and the burden of proving that they. have in 
any particular departed from their personal law and 
have adopted rules prevailing among their agricultural 
neighbours rests upon those who make the assertion. 

Dat Brahmans of village Damun Chak in the 
Kharian Tehsil of Gujrat District are governed by 
Hindu Law in matters of succession. L KHAZAN CHAND 
v. Paras Ram, 7 L. L. J. 459; 6 L. 524; A. I. R.1925 


Lah. 646 1045 
- — Julahas of Ichhra near Lahore. 

Julahas of Ichhra near Lahore who have held land 
in the village with a share in the shamilat since a 
generation before the 1856 Settlement and have lived 
partly by agricultural and partly by other means, 
do not follow agricultural custom in matters of 
succession. |. Karas Din v. Menr Dry, A. I. R. 1925 
Lah. 409:7 L.L J. 185 161 
——— Wajib-ul-arz, entry in, value of. 

Where it is not shown by reliable evidence that the 
oficer engaged in compiling a wajib-ul-arz neglected 
to perform his duty or was mislead in recording & 
custom, and it does not appear that a statement of 
custom in the wajib-ul-arz ig ambiguous, the record 
ofthe custom in the wajib-ul-arz is most valuable 
evidence of the custom. O Jamna PERSHAD v, RAMLAL, 








A. I. R. 1926 Oudh 24 MA oe 327 
Debtor, transferee .of,® liability of, whether a 
separate suit necessary. oc : 


* Obiter.—The liability of thé irangferee of a *deBtor's 
liability is a question on which the Court ‘can 


adjudicaté without referring the plaintiff ta separate . 


suit. M MURUGAPPA CHRTTIAR v. L. K. S, Sẹ Fiery, A. I. 
R. 1926 Mad, 135 b e 721 
i s . 
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Debtor and creditor—Tender; refusal -of, effect. 
of—Interest, cessation of— Deposit in Court, whether 
necessary. - 

Where a valid tender of the amount of a loan is 
made by a debtor to his creditor and is improperly 
refused by the latter, interest ceases to run onthe , 
loan from the date of the tender and the debtor is not 
bofind to follow, up the tender by. a deposit of the 
amount in Court. GC Gasenpra Narain Marry v. Sita 
Nara Das, A. I. R. 1926 Cal. 310 637 

aclaratory sult—Title, proof of. Me BURDEN or® 

PROOF 480 
Decree, ex parte, application to set aside—Order 

conditional on payment of costs—Facts alleged in 

petition not found to be true or false—Legality of 

order. . , 

In determining whetheran eg parte decree should 
beset aside or not,it is the duty of the Court to 
cometo a finding whether the factset forth in the 
petition are true or false. ' 

It is not proper that the Court should pass a con- 
ditional order on payment of costs and fo refuse to 
set aside the decree if costs are not paid. O SANT 
Bakusa v. OUDH Ram, A. I. R. 1926 Oudh 118 745 
Deed, recitals in, value of. See HINDU law— 

DEBTS ‘ 404 
Defamatlon—Report :of crime to Police—Honest 

belief in truth of report—Suit for damages—Qualified 

privilege—'Honest belief,” whether same thing as 

“reasonable and probable cause.” 

A report of a crime to the Police carries with it a 
qualified privilege with regard to defamation. That 
qualified privilege amounts to tis, that it is sufficient 
that if the defendant had an honest belief that. what 
he said was true. An honest belief does not, however 
come to the same thing as reasonable and probable 
cause. 

Therefore, where there is theft in the house of the 
defendant, and he makes a report that the plaintiff was 
concerned in it, in the honest belief taat the plaintiff 
waa so concerned, the plaintiff's sujt for recovery of 
damages for defamation isnot maintainable. O Saggap 
Hesarx v. Mun OHAND, 20. W. N. 822; A. I. R. 1996 
Oudh 18 .951 
Definltlion—“Avyavaharika,” “Rina.” | See HINDU 

Law 165 

“Darepatrak,”, meaning of. See Evipence 

Act, s. 33 38 
— De novo trial, meaning and object of, Ses 
Cr. P.°C. 1898, s. 350 : 68 

“Kaimi Mourashi,” meaning of. See BENGAL 

Tenancy Act, 1885, s. 49 104. 

“Kharij jama," meaning of. See LANDLORD 








AND TENANT 477 
“Malik,” use of, effect of. See Hinpv Law ° 
oh cs 757 
“Moghli,” meaning of. Se? CONSTRUCTION oF 
DOCUMENT K p 


f : «6 352 
——.— Raiyat, meaning ùf.. See BENGAL TENANCY . 
Act, 1885, s. 49° g 104. 


e 

Easement—Grant—Presumption., 

When the enjoyment of easement can be traced to a 
distant past and has continued ever since or,at least 
down to the time of the obstruction complained of, the 
Court should refer such a long enjoyment toa legal 
origin, gnd presume a grant or an agreément. Pat. 
ABDUL GHANI v, HABNAM SINGH, (1925) Pat. 250; A1. R. 
1925 Pat. 748; 7 P, Ê. T. 260 . 356 


Easements Act (V of 1882), 5. 13° (f)—Husement 
—Thcreased burden. ` 
The plaintif and defendant" gere owners of two 
e © 
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adjoining sites with houses thereon which fell to 
them on a femily partition. The water from the 
plaintiff's site drained off across the defendant's site, 
and without flowing in any channel across the defend- 
ant’s land used to,be absorbed as it spread over the 
whole area. Subsequent to the partition, between the® 
two sites a wall was built by both the parties in com- 
mon and the plaintiff claimed the right to drain off 
the water from h@s house and site through a hole in 
the wall across the yard in the defendant's house to 
the street : . A i. 

Held, (1) that the easement enjoyed before partition 
wasofa different nature to that claimed, namely, 
collecting all the water into one spot and directing it 
on to the defendant's land in a concentrated form ; 

(24 that the easement right not being necessary for 
enjoying the plaintiff's share as it wag enjoyed when 
the partition took effect, and the burden cast upon 
the defendants being a more onerous burden now than 
it was before, plaintiff's claim must fail. M SINNANNA 
Gounpan v. VRERAPPA Gounpan, (1925) M. W. N. 282; 
A. I. R. 1925 Mad. 681 f 900 
m S, 18-—Customary right, proof of. i 

A Court should not decide that a local custom exists 
unless the Court is satisfied of its reasonableness and 
its certainty as to' extent and application, and is 
further satisfied by the evidence that the enjoyment 
of the right was not by leave granted or by stealth~ 
or by force and that it has been openly enjoyed . for 
such a length of time as suggests that originally. by 


agreement or otherwisep the usage had become a: 


customary law of the place in respect of the persons 
and things which’ it concerned. . i 

Per Kanhaiya Lal, JA customary right may. 
arise by agreement or prescription and may be deduc- 
edfrom long and open user. Its existence may be 


inferred from long enjoyment not exercised by per- - 


mission, stealth or force. | l im 

There is no statutory period’of enjoyment provided 
during which, in order to establish a local custom, 
it must be proved that the right claimed to have been 
enjoyed, has, by Tocal custom, been so enjoyed. A 
OHANNU Durrs Vyas v. SWAMI GYANNANDJI MAHARAJ, 


A. L. R. 1926 All. 130 976 


s, 28—Right of way, extent of—Method of 
user—Dominant and servient owners, mutual rights 





mM ‘person entitled to a right of way cannot make 
an excessive user of the right, much less can he act 
arbitrarily and in ahigh hagded mannersso as to 
render the beneficial enjoyment by aservient owner 
of his -own premises impossible or fraught with 
many difficulties. The latter is not on the other hand 
entitled to use the pyemises ina manner interfering 
with the enjoyment by the former of his right of 
way within reasonable limits. N Danu v. Esperor, 26 
Or. L. J. 1493; A. I. R. 1926 Nag. 221 149 


. . 
ctment of trespasser—Suit by one ce-sharer on 
a lalf of „all—Maintainability of suit. e 
One co-sharer can sue a trespasser in ejectment on 
behalf of Himself and his other co-sharers. Harr 
Har BAKHSH SINGH v. MOHAMMAD Usman Kuan, A.I. R. 
1926 Oudh. 144 . 804 


e 
ctidn Petition—Election rules<-Voter whiting 
dee name pn ballot paper—Vote, validity of 
—-Misconstructiof of rule—Refusal to apply jrule— 


Ravision—Interference by High  Court—Ctil - 
Procedure Code (Act V of 1908), s, 115, Š 
F . . © o . 
. E . e 
e 
>. : . . 
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Election Petitlon—concld: * 


@ e¢ : e 

One of th® rules regulating the congyct of elections 
in Madras is that the voter should oply place his 
mark on the ballot paper agginst the name of the 
candidate for whom he wants to vote and should not 
write his own name or the name ef'the candidate on 

e ballot paper. A voter who writes.the name of the 
candidate on the ballot paper against fhe space left 
for the cross-markecommits a breach of the election 
rules. These rules are not merely directory but manda- 
tory and a violation of the® rules nullifies the vote ` 
and such a vote Should be declared invalid. ` 

The fact that a lower Court in dealing with an 
election dispute has misconstrued an election rule, is 
not a proper ground for interference witH its decision 
in revision. Where however, the Court has’ refused 
to apply a certain rule on the ground that the rules 


“should not be strictly construed in the case of illite- 


rate voters its decision is open to revision, M VENKATA- 
RAMIAH V. SUBBIREDDI, 22 L, W, 24; A. I. R.1925 Mad. 
1173 1055 


Estates Partition Act (VIII B. ©. of 1876),s. 119 
—Partition between proprietors—Proprietor holding 
tenure, whether affected by partition. 

Where in the course of a partition proceeding under 
the Estates Partition Act any question arises as 
to the extent or otherwise of a tenure, the tenure- 
holder is not in any way affected by the decision 
which may be arrived at by the Revenue Authorities 


for the purposes of the partition between the proprie- 


‘tors, and it is immaterial that the tenure-holder 
happens to be one of the proprietors and is a party to 
the proceedings in that character. 

- A partition under the Estates Partition Act deals 
with the rights of the proprietors and so far as raiyati 


- lands are concerned they are only entitled to a distribu- 


tion of the rents. It is not the intention of the Act 
that the rights of tenants should be conclusively 
determined’by the Record of Rights prepared for the 
purposes of the partition. Pat Svuprpar Raz v. Ram- 
BILAS Rar, 5 Pat. 8; 7 P. L. T. 257- 817 


Estoppel, Lease of homestead -land—Agreement not 
to eject lessee. See BENGAL Tenancy Aor, 1885, 8. 49 


. 104 
—————Oudh Rent Act (XXII of 1886), 8. 108 (10)— 
Civil Procedure Code (Act V of 1908), 0. VII, r. 10-~ 
Suit to’ recover possession of land. filed in Rent Court 
— Objection to jurisdiction of Court—Order directing 
return of plaint for presentation to proper Court— 
Suit instituted in Civil Court—Defendant, whether 
can object to jurisdiction of Civil Court. . 
A suit for the recovery ofa plot of land and for 
damages was instituted inthe Rent Court as a suit 
falling under s. 108 (10) of the Oudh Rent Act.. The 
defendants objected to the jurisdiction of the Rent 
Court to entertain the suit with the result that the 
Rent Court returned the plaint to be presented to 
the Oivil Court. The suit was accordingly laid 
before the Civil Court and the defendants objected 
that the Civil Court had no jurisdiction’ to, entertain 
the suit : < 
Held, that the Rent Court having returned the 
plaint for presentation, to the Civil Court as the 
result of thédefendants objecfion te the jurisdiction 
of the Rept ‘Court, they could not be permitted to 
turn rot and object that the Civil Court had also 
no jurisdiction to entertain the suit. O Sry RAM 


Sines ù. ANSAGI LAL ` “ r 38. 
————— Setting up inconsistent casés, ° 
In the absence of provf that a party acted on the 
* e j e 
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Estoppel-—coneld. 
faith of any representation by the other party, no 
question of estopppl can arise. : 
A contention put forward in a prior suit in support 
of a legal argument canngt by itself afford a founda- 
tion for an estoppel. oh 
A person is not precluded from setting in a litiga- 
tion a case inconsistent with the one set up by him in 
a prior litigation. M Sayama BHAI v. PURSHOTAMA- 
poss, 21 L. .W. 551; A. I. R. 1925 Mad. 645 124 
Trust-—~Trustee, whether can deny validity of 
trust. See TRUST bd 835 
Evidence—Witness belonging to samécaste as party 
producing him, whether must be disbelieved. See 
CRIMINAL TRIAL 439 


-Evidence Act (1 of 1872’, S. 6—Penal Code (Act 
XLV ‘of 1860), ss. 149, 825—Rioting—Statements 
made by members of unlawful "assembly prior to 
oceurrence, whether admissible. : , 
Where a procession attempts to pass through certain 

streets of a town in defiance of an order of the 


Superintendent of Police prohibiting it from passing’ 


through . such streets, and a collision takes place be- 
tween the members of the procession and the Police 
force resulting ina riot, evidence led on behalf of the 

rosecution in the riot case to prove statements made 
by the members of the procéssion showing their deter- 
mination to force their way into the streets into which 
their entry was prohibited in spite of the resistance of 
the Police is admissible as forming part of the res 
geste and indicating that the intention of the members 
of the procession was to ignore the order of the Super- 
intendent of Police. R Mauna Tox v. EMPEROR, 3 R. 
352; A. I. R. 1925 Rang. 354; 26 Or. L. J. 1622 918 


- 83.6, 8, 9—Abduction case—Evidence of 
ea prior to alleged abduction, whether admis- 
sible, : 

The accused, who were alleged to have abducted a 
woman at midnight, produced a witness who gave 
evidence that he had seen certain other women of 
the abducted woman’s housshold searching for some- 
thing at dusk the same evening, the suggestion being 
that the woman was actually missing in the evening 
and could not have been abducted at midnight. The 
women’ were not examined as witnesses: 

Held, that the evidence of the witness was inad- 
missible.and neither s. 6, nor s. 8, nor s. 9 of the 
Evidence Act was applicable. © FAZARUDDIN v. 
Emperor, 42 O. L,J. 111; 26 Cr. L. J. 1553; A. I. R. 
1926 Cal: 105 433 
———— S, 9—I dentification of accused in Jail, evi- 

dence of-~Person identified not specified—Magistrate 

E ae identification, evidence of, whether admis- 

sible.” . 

In order to enable the Court to rely on the evidence 
of a pefson who identified the accused in Jail, but 
failed to do so in Court; the fact of the Jail identifica- 
tion must be stated in the witness’ evidence. An 
identification in Jail is in essence a statement by the 
witness, - “I saw this mari who isnow before me 
taking part .in the offence.”*. That statement can be 
used to corroborate his evidence given.in Court. If 
the witness says in his evidence, “a number of persons 
were shown tome at the Jail and from among them I 
pointed out those persohs whom I had seen com- 

. Mitting the offence,” it is permissible under'g. 8 gf the 

Evidence Act to call independent. evidence, such as 

that of the Magistrate Who conducted the identifica- 

tion, to prove the identity of the persons¢ wham he 
picked ont at the Ji ail, even though the witmess himself 


e 
. . 
Ld 
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may not correctly remember who they were. O (0) a 
KAU v. EMPEROR, 28 0, C. 258; 26 Cr L, J. 1564: AT 
R. 1926 Oudh 36 ; 444 
——— 8.21, See Contract Act, 1872, s. 233 487 
~=- -— S. 21—Admission of co-defendant, value of 

The fact that a co-defendant took part in certain 
Utwara proceedings in which the land in dispute was 
measured anda map was prepared-in which the 
plaintiff's title was admitted, is admisajble in evidences 
though it is not binding as an admission on the other 
defendants who claim under an independent title. C 
ABDUL HAMID OHOUDHURI v. Broyenpra Kumar Roy, A. 
I. R. 1926 Cal. 290 ; 643 
———— 5, 25—Confessional statement recorded as 
- First Infomation Report, admissitility of. 

If after committing a murder the murderer pro- 
ceeds straight to the Police Station and there makes 
aconfessidnal statement, which ise recorded as the 
First Information Report, the statement is inadmissible 
in evidence as being a confession made to the Police. 
L Nur MUHAMMAD v. EMPEROR, 26 Or. L. J. 1499 148 

S. 30—Confession of co-accused, when ad- 
missible. 

The statement of one accused cannot be taken as 
evidence against another accused under s. 30 of the 
Evidence Act unless the parties are admittedly in 
pari delicto, that is, when a confessing accused im- 
plicates himself to the full or as much as his co-accused 
whom he is criminating. Statements which inculpate 
the maker more than, or equally with, others alone 
can afford any satisfactory guarantee of their truth, 
Less weight must be attached Yo statements which im- 
plicate. the maker ina lesser degree than others. 
Where the principal blame is Jaid on others the state- 
ment is self-serving according to the ideas of the 
person making it and is entirely excluded from con- 
sideration. There is absolutely no guarantee what- 
ever as toits truth where the statement entirely 
exonerates the maker. Such a statement cannot be 
held admissible as against the co-accused. N 
SHEOOHARAN v. Emperor, 21 N. L. R. 88; 26 Or. L. J 
1537; A. I. R. 1926 Nag. 117 - f 385 
—-— S, 32 (2). See BENGAL Tenancy AOT, 1885, 

s. 50 7 . 564 
——— 8. 33—Deposition of witness made before 

Committing Magistrate, whether admissible at trial— 

Death of witness, proof of. ‘ 

Where the deposition of a witness made before the 
Committing Magistrate is sought to be admitted in 
evidence at the trial in the Sessions Court, under s. 33 
of the Evidence Act, the gleath of the witness must 
be first proved. In the absence of such proof the 
statement is not admissible in evidence under s. 33. 


L SAJJAN SINGH v. EMPEROR, A. 1 R.1925 Lah. 418: 6° 
1a. 437; 7 L. L. J. 259; 26 Or. L. J. 1489. 145 


8. 35—-Landlord and tenant—Occu 

tenancy—Custom of transferabilify—¥ illage seed 

entry in, admgssibility “of—Presumption of correct- 

ner Appeal, second—Finding of fact, interference 

with. g . s re 

An entry ina village note preBared by the Settle- 
ment Officer relating to the custom of transferability 
of occupancy rights js admissible in evidence under 
s. 35 of the Evidence Act, but it is only a piece of evi- 
dence and “there is no presumption of torrectness 
attached to it. : ‘ 6 

A finding of ffet based upon evidence on the 
record cannot be disturbed in secdnd appeal, Pat 
BHAGWAN SINGH v. Lacuuman PRABAD Sanv, 3 Pat. L.R 
225; ` L R. 1925 Pat. 754 579 

Ad e 4 e . 
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S. 35--Map prepared for purposes of partition 
affecting public revenue, admissibility of —Boundary 
dispute--Commissioner, report of, value of. 

A map prepared for the purposes of a partition 
which: affects the public revenue, is admissible in evi- 
dence, though it may be for a limited purpose only. 

Ordinarily in a boundary dispute the Commis- 
sioner's report is of great importance, but the report 
cafnot be of mach help to the Court where the 
findings of the Commissioner are inconclusive. `G 
ABDUL HAMID ORAUDHURI v. BROJENDRA Kumar Roy, 
A. I. R. 1926 Cal. 290 643 
6, 35—Perepatraks, value of—Admissibility. 

The very underlyéng idea of preparing Pgrepatraks 
isto know year by yearhow much land has been 
under crop and how much left fallow, with a view to 
know the actual state of cultivation in each village. 

Perepatraks are, Therefore, admissifle in evidence 
forthe purpose of showing the area under crop. N 
Srraram v. Himatrao, A. 1. R. 1926 Nag. 161 38 


8. 78 (6)—Copies of registers kept by officers 
of Native State, admissibility of. 

Copies of entries in registers kept by the officers 
of .a Native State are not admissible in evidence 
having regard to the provisions of s. 78 (6) of the Evi- 
dence Act. Pat SHAMSHER Narain SINGH v. Mowam- 
MAD SALE, A. I, R. 1926 Pat. 29 329 


8, 90—Document more than 80 years old— 
Presumption as to genuineness—Proper custody, pro- 
duction from, proof of. 6 

. A chitta relating to a private partition .among 


certain persons. of certain property and purporting to, 


be more than 30 years old was produced in Court by 
an officer of the Collectorate who stated that the 
document had been handed over to him by the 
record keeper to be produced in Court: 

Held, that the genuineness of the document could 
not be presumed under s. 90 of the Evidence Act 
inasmuch as (a) there was nothing to show that the 
document was actually in the custody of the 
Collectorate before it was produced in Court, and 
b) there was nofhing to show that the custody of the 

lollectorate was proper custody within the meaning 
of the section. C PURNA OHANDRA SINGHA v. RADHIKA 
Monax Der, A I. R. 1926 Cal. 370 722 


——--% 5, 92, application of, See EVIDENCE" ACT, 
1872, s. 115 * 875 
——— S, 92—Intention of parties, evidence as to, 
cannot be given—Non-existefce of agreement can be 
proved, i 
Evidence to vary the terms of an agreement in 
writing is not’ admissible, but evidence to show that 
there is no agreemdht at allis admissible. 
Under s. 92 of the Evidence Acty as between the 
parties to an fhstfument, oral evidence of intention 

* js not admissible for the parpose, either of construing 
deeds or of proving the intention of the parties.. 

e . Section 92 merely prescribes a rule of evidence; if, 
does not fetter the Courts power to arrive at the 
true meaning. and effect of a transaction in the light 
of all the surrounding circumstances. -Pat RAMDHANI 
Sinan v, KEWAL Mani Brot, (1926) Pat. 29; 7 P. L. T. 145 

929 

5. 92—Mortgage-debt, dischaxge of—Ordl evi- 

dence, whether admissible. z 7° 

Evidence is adnfissible to prove an oral agreement, 

of satisfaction or discharge of a mortgage-debt. eN 

KRISHNAJI v, KASHIRAO, A, J. R, 1926 Nag. 220 450 
e . 


. © e . 
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Evidence Act—contd, O Ës 
—— §, W—Promissory note paydble on demands 
Agreement to show that executant was wot personally 

liable, whether can be proved. ° 

Where a contract is foundedeon consideration and 
the party who has received the consideration writes 

e dotvn and signs the terms on which he has received it, 
it is not open to him to raise the plea that he did not 
agree to those terms. 

The executant oia promissory-note cannot, under 
the provisions of s.92 of the Evidence Act, be per- 
mitted to prove ea separate agreement according to 
which the sum specified inthe note isnot, as ex- 
pressed therein, payable on demand but represents 
merely a portion of the capital ofa partpershjp into 
which the parties had entered for the purposes of a 
certain business. L Hira Lar v. Benarst Das, 6 L 
411; 2 L. O. 114; A. 4. R. 1925 Lah. 576; T L. L. J. 
453 | 982 


S. 92— Promissory-note---‘On demand," mean- 
ing of -Oral agreement re exigibility, whether ad- 
missible—Oaths Act (X of 1873), scope o0f—Agree- 
ments between parties in pending suits—Court, 
powers of --Civil Procedure Code (Act V of 1908), 0. 
XXII, r. 8, 

A subsequent oral agreement varying the terms of a 

romissory-note as regards its exigibility on demand . 
is inadmissible in evidence and cannot be proved 
under s. 92 of the Evidence Act. ` 

An acceptance of the challenge by a party téa suit 
on a promissory-note to make the declaration about 
the existence of such an agreement on oath and the 
making of such a declaration on oath in pursuance 
thereof cannot override the provisions of the Evidence 
Act, as the powers of the Court to record agreements 
under O. XXIIi, r. 3, C. P. C., are restricted to lawful 
agreements only and cannot be extended to one which 
is not legally provable. 

The usual import of the words “on demand” in tha 
promissory note is that the debt is due and payable 

- immediately. 

The provisions of the Oaths Act are not intended 
to be utilized in sucha manneras would abrogate 
the provisions of the Evidence Act. N Jamu v. MUHAM- 
MAD Ipranim, A. I. R. 1926 Nag. 194 378 


$. 92—-Registered deed—Evidence that pro- 
perty comprised in deed is different from that men- 
tioned in deed, whether admissible. 

Where a mortgage is effected by means of a regis- 
tered deed the partiesare precluded by the provisions 
of s. 92 of the Evidence Act from giving evidence that 
the property comprised in the deed is different from 
that which onthe face of the deed appears to have 
been mortgaged. Pat Musi Kazim v. HAJI MUTASADDI 

-841 

—sS. 92, proviso (3)—Pro-note payable on de- 

mand—Oral agreement postponing enforceability of 
pro-note—Admissibility in evidence. : 

Where a promissory note, on the face of it, purports 
to be payable on demand, parol evidence is not ad- 
missible, under proviso 3 ots. 92, Evidence Act, to 
show that at the time of making it, it was agreed that 
it should not be payable till a particular event 
happens. M. SUBRAMAXLE IYER vg Narayanaswam! Iver! 
(1925) M. W. N. 601; 22 L. W. 415; Æ. I. R. 1925 Mad. 
1240 @ © -- R 1020 
— sS. 92, provisc? (3), scope of—Post-dated 
cheque—Stamp, netessary—Oral. agreement ‘that 
cheque ts not to be presented till after the happening 
of aceriqgin Gbntingency, whether can be proved, - 








Yol.-90) 
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A post-dated cheque is admissible in evidence 
although it bears a stamp representing duty payable 
in respect of a chequæ and not the ad valorem duty 
payable in respect of a Bill of Exchange. 

” Oral evidence “to contradict or vary or alter ehe, 
terms of anegotiable instrument, the execution of 
which and the consideration for which are admitted, 
cannot be adduced having regard®to the provisions of 
"a. 92 of the Evidence Act. 

The provisions of proviso (3) to s. 92 of the Evidence 
Act are inapplicable in a case in which an obligation. 
under the written contract has attached. If the effect 
of the alleged contemporaneous oral agreement is 
merely to suspend the performance of the obligation 
contained in the written contract, evidence of such oral 
agreement cannot be admitted. eOn the other hand, it 
is permissible to adduce evidence of a contempo- 
raneous oral agreement under which the parties to the 
written contract agree that untilthe happening ofa 
certain event no obligation whatever under the written | 
agreement should attach, or, in other words that until 
the condition precedent has been fulfilled, the written 
agreement should be and remain inoperative and of no 
effect. 

Defendant gave a post-dated cheque to the plaintiff 
on the understanding that the cheque was not to be 
presented for payment until and unlessa certain dis- 
pute petween the parties had been decided in a certain 
manner. Plaintiff brought a suit to recover the amount 
of the cheque from the defendant without taking steps 
to have the dispute’ decided : 

Held, (1) that the effect of the agreement between 
the parties was not to contradict or to vary the terms 
of the cheque but to create a condition precedent to 

` the attachment of any obligation under the cheque 
which would remain inoperative until after thead- 
judication of the dispute had taken place ; 

(2) that the agreement, therefore, fell within the 
purview of proviso (3) to 8. 92 of the Evidence Act and 
could be proved ; 

(3) that ‘consequently the plaintiff's suit must be 
dismissed as premature. C Warrer MITOHEL v. A. K. 
TENNENT, 52 O. 677; A. I. R. 1925 Cal. 1007 ‘59 


———— sS, 110. See BERAR Lann Revexve Cove, 
1896, s. 96-I < 196° 


~ S. 112—Child born during continuance of 
marriage between mother and alleged father—Legi- 
timacy—Presumption. 

The fact that a person was born during the con- 
tinuance of a valid marriage between his mother and 
a certain man is, under s. 112 of the Evidence Act 
conclusive proof that he is the legitimate son of that 

. man, unless it is proved that the latter had no access 
to’his wife at any time when the child could have 
been'begotten. It is immaterial how soon after the 
marriage the child was born.: The only question in 
such a case is whether his mother had no access to the 


man-whom, she married at any time when the child «e 


could have been begotten. L Kanan SIN IN. 
SINGH, A. I. R. 1925'Lah. 414; 7 L. L. J. 155 £ Nos 
8. 115—Attestation of document in token of 
consent-—Estoppel. ° 
Where a docitmenf recites that a certain person has 
put his thumb impresgion thereto in tokef @f his con- 
_ sent and it appears that 
to such person at the time of fegistratjon and that he e 
, again put his thumb impression to the document, this 
, is not @mere attestation of the docunfent But amounts 
go distinct and clear acquiescence which binds the 
e WAN 
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person so thumb-marking the document and estops 
him from questioning its validity. L SUNDAR SINGE Y. 
Buan SINGH, 2 L. C. 155; A. IL R. 1926 -Lah. 62 1032 
—— 8S. 115-—-Execution of decree—Decree for rent 

—Sale—Purchaser believing that he is purchasing 

free from encumbrances—Co-sharer party to decree, 

whether estopped from challenging character -of 
decree—Execution of rent-decree by co-shargr— 

Notice to other co-sharers, nechsity of. 

The obligation of serving co-sharers with notice cf 
the execution of a rent-decree and the sale thereunder 
is not sufficiently carried’ out by serving notices.on 
some of them, 

Where®a co-sharer landlord, whoisa party to a 
decree for rent obtained by another co-sharer, stands 
by and allows the purchaser at the auction-sdle in 
execution of the decree to purchase the holding under 
the impression that the decree isarent decree and 
that he is purchasing the holding free from encum- 
brances, the co-sharer who stands by is estopped from 
subsequently challenging the character of the decree 
as arent-decree and asserting that the sale was not 
free from encumbrances. G JABED ALI TALUKDAR v. 
SURENDRA NATH BANDOPADHYA, 42 O. L, J. 477; A, L R. 
1926 Cal. 351 : 333 

S. 115—Suit for money due by deceased mem- 
ber of family—Plea of division of status—Decree 
against assets—Ixecution of decree—Plea of survi- 
ormin, whether competent—Estoppel. 

ereina suit to recover money due by a decea 

member of a joint Hindu ffmily, the defendante St 
a division of status with the deceased and a decree is 
passed against the assets of the deceased in the hands 
of the defendants, it is not open to the latter afterwards 
in execution of the decree to contend that the pro- 
perties in their hands are not liable since they have 
succeeded to the properties by survivorship, M 
Ponnappa REDDI v. THIRUVENGADA PILLAI & Co., 49 M. 
L. J. 104; 22 L. W. 455; A. I. R. 1925 Mad. 1179: (1925) 
M. W.N. 713 ' "509 

ss, 115, 92—Sales, two, of same property— 

First vendee attesting second sale-deed—Disclaimer 

of purchase—Estoppel—S. 92, application. 

The doctrine of estoppel is that ifa man either- by 
words or by condugt has intimated that he consents to 
an act which has been done, and that he will offer no 
opposition to it, although it could not have keen law- 
fully done without his consent, and he thereby induces 
others to do that from which they otherwise might 
have abstained, he cannot question ‘the legality of 
those who ha?e so given faith to his words or to the 
fair inference to be drawn from his conduct. 4 

The terms of s. 115 of the Evidence Act did ‘not 
enact as law in India anything différent from ‘the. 
of, estoppel. 

Where a vendee of property subsæguently attests a 
sale-deed relating to ‘the game property executed b 
his vendor in favour of apother person, he holds ee 
that the sale-deed in his own favour was: inoperative, 
and that he is willing that-the properéy should Be” 
dealt with as if it were at’ the absoluté disposal’ of 
his vendor, and jf a third person on-the faith’ of ‘this 
representation purchases’ that property from ‘the 
vendof, the vendee making the represéhtation’ ig 
estapped from claiming title to the Property,’ °> 

Inguch a case-as the above, there is no conflict 
ig ne question of the admission of any oral ‘vite 
to rescind the earlier sale, -The: yuestion sim ly ig 
whether or not there Was'a, repyeseiitation “inade ange 
acted upon, “e G TS : 

s e 


e yae . 
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Sections 92 and 115, Evidence Act, deal with two" 
entirely different topics. When a party seeks to give 
evidence of a subsequent oral agreement modifying 
the terms of the written grant, he puts forward that 
agreement as true and relies upon the truth of that 
agreement. In thecase of an estoppel, the party who 
pleads it does not profess to show that the representa- 
tign made is trus. On the contrary, his case very 
probably is that ‘he representation ig false but that 
the person who made it should not be allowed to show 
that itis false. M MUHAMMAD Batcaa SAHIB V. ARUNA- 
CHALLEM CHETTIER, (1925) M. W. N. 596; 49 M.L. J. 
396; A. I. R. 1926 Mad. 39 875 


4 
S. 145—Previous statement of witness—State- 
ment, use of, to discredit witness. 

A previous statement of a witness made before a 
Magistrate who fir& started to try tHe case cannot be 
used to discredit the evidence given by the witness at 
the eventual trial before another Magistrate, unless 
the statement has been brought into evidence after 
cross-examination. L Sawan SINGH v. EMPEROR, A I. 





R. 1925 Lah. 499; 7 L. L. J. 339; 26 Or. L. J. 1585 
i 657 
—— $, 167. See ©. P. ©., 1908, s. 151 678 





S. 167—Inadmissible evidence, effect of. 
Where a Court erroneously holds that certain 
documents are admissible in evidence but in arriv- 
ing at its finding it does not base its decision upon 
those documents alone and arrives at its finding in- 
dependently of such dommments, its finding cannot be 
said to be vitiated by reason of the fact that it has 
relied upon inadmissible evidence in arriving at that 
finding. Pat SHAMSHER NARAIN SINGH V. MOHAMMAD 
SALE; A. I. R. 1926 Pat. 29 329 


Execution of dearee— Application filed on last day 
of limitation—Particulars, want of, effect of. 

An application for execution of a decree was filed 
on the last day of limitation and the necessary 

articulars were either omitted or were entered 
incorrectly. The omissions were pointed out to the 
applicant and the.Court returned the application so, 
that theomissjons may be supplied. A week later 
the application was re-filed without the order of the 
Court having been fully complied with. The Court 
gave another opportunity to the applicant to remove 
the dgfects but he failed todo so. When most, of the 
particulars had been supplied it was discavered that 
the application had originally been filed on the last 
day of limitation: è x . 

Held, that the original application filed was a mere 
scrap of paper and did not amount to an application 
for execution and that, consequently, no application for 
execution had begn made within limitation. Pat 
Buurenpra NARAIN MANDER v. JANEBWAR MANDER 


© e 

Application fop -extcution made by person 
having no title—Title gubsequently acquired, whether 

can support applicatian. ° A 
Where a,person who has no title whatever to exectfte 
a decree makesan application for executien of the 
decree, hë cannpt remedy the defect by completing 
his title after the date of the application, and then 
try to execwtte the decree by virtue of th&ttitle. B 
Panbo dorr Kapam v. Savra PIRAJI Kate, 27 Bbm. L. 
R. 1109; A. I. R. 1925 Bom. 47? © 
- Atiachment—Occupancy’ 
liable to sale. 6 
The trangfer for value of the whole or part of an 


561 
holding, nohan 


X l „oceupangy holding, angêt from oystom or local tsaga, 
. 4 3 bed . ' . e 
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is operative ag against the raiyat whether it is- 
voluntary or involuntary. The principle is of general 
application and applies to creditors other than the 
landlord. © NABIN Onanpra Biswas v. ABDUL Aziz, 
Ae I. R. 1926 Cal. 337 -7 » 998 

Res judicata—Implied decision, whether 

-binding on parties in subsequent *stages—Civil 

Procedure Code (ect V of 1908), s. 11. . 

Section 11 of the C. P. GC. does nof in terms apply 
to execution proceedings bùt an order in execution 
may be as binding between the parties and those 
claiming under them as an interlocutory. order ina 
suit is binding upon the parties in every proceeding 
in that suit, or as a final judgment in g suit is 
binding upon them in carrying the judgment into 
execution. Where, etherefore,a point has once been 
expressly decided in the’ execution department, the 
decision binds the parties in all subsequent ‘stages of 
the proceeding. Where a point has not.been directly 
decided but is such as must be deemed to have been 
necessarily decided before the order for execution was 
passed, the decision has a similar binding force. 

Plaintiff obtained a decree for an ` injunction 
restraining the defendants from erecting any building 
on the land in dispute. Plaintiff subsequently put in 
an application for execution of the decree complaining 
that the defendants had constructed a pavement on 
the land in dispute and asking for its removal. The 
defendants objected that the parties had compromised 
their dispute after the decree had been passed and 
that the pavement had been constructed in pursuance 
of that compromise. There wasno objection taken 
that the construction complained of was not in 
defiance of the injunction. The Execution Court after 
taking evidence held that no compromise had been 
proved and dismissed the objection and directed that 
the pavement should be removed. After this order 
was carried out the defendants filed a set of 
objections complaining that the pavement was not 
a structure of the nature the construction of which 
had been prohibited by the decree and that the 
plaintiff having wrongfully obtained the removal of 
the pavement should be directed either,-to; restore 
the pavement or to pay damages to the defendants: 

Held, thatthe defendants having failed to take 
the objection in answer to the application for 
execution that the pavement was not a structure the 
construction of which was prohibited by the decree, 
were estopped from raising the objection at a subse- 
quent stage inasmuch as the order of the Execution 
Court directing execution must be taken to have 
necessarily decided that the construction of the- 
pavement was in defiance of the decree. A Dip 
Prakasa v. DWARKA PRASAD, L. R.6 A. 606 Civ.; 24 A, 
L. J. 91; A. I. R. 1926 All. 71 - 83 

Sale—Identity of property sold, determination 
of—Sale proclamation and sale certificate, confiict 
between—Mixed question of law and fact. 

An auction sale like any*other contract camprises 
an offer and acceptance. The offer is"made by the 
Court and is advertised by the proclamation of sale. 
So far as the identification of the property to be 
offered for sale is cencerned, this is the only declara- 
tion which is authorised or fequired. Unless, there- 
fore, harpis something to show that the Court sold 
something less than. was advertised for sale, the sale 
proclamation is conelusive aa*to the identity of the 
property sola. i toa 

In gentine a sale certificate, itis the duty of the 
Court poe to determing what property is ta pasa by 

e bal e 
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the’ sale, but merbly fo record the already &ccomplish- 
ed fact of a tratsaction that has taken place and to 
state what hasbeen sold. The Court has no power 
to do more or to alter the fact of the sale which has 
actually taken place. - Its action in granting the cer 
tificate is ministerial and not judicial. 

In the caseof% conflict between the sale proclama- 
tion and the sale certificate subsgquently granted, 
the property sold must be determined by reference 

. to the terms of.the sale praglamation. Pat CHRISTIAN 
v. Prasan RaAUT, (1925) Pat. 220; A. I. R. 1925 Pat. 615; 
4 Pat. 760; 4 P. L. T. 280 501 


Family arrangement, what amounts to. 

A family arrangement is an arrangement arrived at 
betwetn the members of the same family in settlement 
of doubtful claims where there is uficertainty as to the 
rights of the various claimants, the dispute being com- 

‘posed by a settlement based upon the acknowledg- 
ment of pre-existing title in the parties concerned. 
There must be a bona fide dispute which has to be 
settled by a private family settlement without having 
recourse to law. The mere fact that the agreement 
is entered into by persons who are relations of each 
other does not make such an agreement a family 
settlement so as to be binding on persons who are not 
even parties thereto. A MITTAR SAIN v. Data Ram, 24 
A. L. J. 185; A, I. R. 1926 All. 194 1000 


Family Settlement—Oral agreement to maintain 
existing possesston with title--Bona fide dispute— 
Settlement—Consideration. 

Where a person is already in possession of property 
and has a title to it, an oral agreement to maintain 
him in that right is quite sufficient and no conveyance 
is necessary, . 

The existence ofa bona fide dispute is a good and 
sufficient consideration to support a contract even 
though the claim which caused the dispute turns out 
afterwards to have no foundation, O Ram OCHARAN v. 
Sretayt, 2 O. W. N. 849; A. I. R. 1926 Oudh 22 766 


Fatal Accidents Act (XIII of 1855), ss. 1, 2—- 
Death caused by collision on Raitlway— Damages, suit 
for—Remote damages, whether can be recovered— 
Money ` carried by deceased, loss of—Railway, 
liability of. | 
The Fatal Accidents Act is primarily intended to 

give the legal representatives of a- person whose 

death has been caused by the wrongful act, neglect or 
default of another person, a right to recover compensa- 
tion from the latter for the pecuniary loss resulting from 
the death to the deceased's children or other relatives 
‘enumerated in the first section of the Act. The second 
section of the Statute also allows the legal representa- 
tives to’ include in their action a claim for “any 
pecuniary loss to the estate of the deceased occasioned 
-by such wrongful act, neglect or default.” The Act 
contemplates two sorts of damages: pecuniary loss to 
the estate of the deceased yesulting from the accident 
and pecuniary loss sustained by the members of his 
family through his death. ; 
The cardinal principle in cases of this charaeter is 
whether the damage claimed is the natural and reason- 
able result of the defenflant's act. A damage will 
assume this character if itcan beshown to.be sucha 
econsequence as, in the ordinary course of *t#ings, 
would flow from the act., The dantage will be remote 
when, although arising out of thé cause of action, it 
- does not so immediately’ and necessarily flow from it 
that the offfnding party may be made “responsible 
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for it; for instance, when itresultsfrom the wrongful . 
act of a third party such as could not be naturally’ 
contemplated as likely to spring from the defendant's 
conduct. : oa: 

Every cause leads to an infinite sequence of effects 
tut the author of the initial cause cannot be made 
responsible for all the effects in the series. He is liable 
only for those which immediately flow out of hig 
wrongful act. * i 

If any personal injury is caused to a passenger by 
the negligence of a Railway Company, not only the 
immediate pain and expense caused by the accident, 
but also any consequent incapacity to’ attend to 
business would be a natural sequence of the wrongful 
act. If any loss is caused to his business by reason 
of the injured man’s incapacity to attend to it,“ it 
is a loss to the estate‘and can bæ recovered by tho 
injured person if he is alive and by his representatives 
if he dies. 

“Where a person is killed as the result ofa Railway 
collision which is due to the negligence of Railway 
servants, his legal representatives are entitled to 
recover damages caused to them or to the estate. of 
the deceased by the death of the deceased, but they 
areenot entitled to claim from the Railway Company 
a sum of money which the deceased was carrying on 
his person at the time of the collision and which was 
not found on his person after the collision, unless it can 
be proved that the loss of the money was due directly 
to the collision. L SECRETARY OF Stare V. GOKAL OHAND, 
6 L. 451; 2 L. O. 99; A. I. R. $925 Lah, 636 1026 


First Information Report, based on hearsay, value 
of—Admission of guilt by several persons, proof of 
—General statement, value of. 
A First Information Report based entirely on heare 

say cannot be tendered in evidence by the prosecution. 
A First Information Report can only be used by the 

prosecution for the purpose of corroborating in the 
witness-box the person who supplied the information 
contained in the report.. Where, however, the person 


-who gave the First Information Report can himself 


only speak from hearsay, the report-cannot be used to 
corroborate such inadmissible evidence.® - 

A general statement by a witness that a number of 
persons admitted having eommitted a crime is value- 
Jess without some indication as to which of the 
persons, made the admission in question with Some 
particulars of what was actually said. L SAJJAN SINGH 
v. Emperor, A. I. R.1925 Lah, 418; 6 L. 437; 7L. L. 
J. 259; 26 Gr. L. J. 1489 e 145 


Forelgners Act (ill Of 1864), s. 2—Cession of 
territory—Allegiance, whether affected—Election by * 
subject, what amounts to—Common Law of England 
applicability of, to India. A A 
Under s.2 of thee Foreigners Act the burden of 

proving that a person ableged tobe a foreigner is 

nota foreigner amd is not subject to the provisions 

ef the Act, lies upon such perfon. ' 
Where there isa State, the ordinary ideg of Còn- 

stitutional Law is that there are subjects in that 

State whe are ruled by the Sovereign antl when 

territory is ceded the inhabitants of *that territory 

will ordinasily become subjects*of the Sovereign to 

whom the territory is ceded. ú 
In the*absence ofsan express provision ina treaty 

ofeession regulating the future natjonality of the 

inhgbitanfs of the ceded territory, a relinquishment 

of the Goveynment of a territory is not only. a, 

relipquishment of the right to the soil of ‘the 

s 2 


na 
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territory but also of the right over the inhabitants of 


the country. 


It is open to a subject of the ceded territory, 


unless the treaty. expressly forbids, to elect to cop- e 


tinue his former nationality and to prove such 
election. The burden of proving such election, howeyer, e 
lies on the person who asserts that he has made such 
election. It isnot enough for him to merely assert, 
when the qyestion arises, that he has elected to 
remain within the allegiance of his former Sovereign, 
thers must bs conduct on his part such as leaving 
the ceded territory and going to reside permanently 
in his former Sovereign’s dominions, to indicate his 
previous election. 

The Common. Law of England which was formerly 
dministered by the Supreme Court is part of the 
aw to be administered by the High Courts unless 
it is superse@ed by Statute er otherwise. This 
Common Law can only be applicable when it is pro- 
erly applicable to the society and circumstances of 
Fadia, There is no department of lawin which the 

‘Common Law of England is more applicable than 
that part of Constitutional Law which governs the 
question of nationality and the question of the status 
of British subjects. B JAGARDEO RAMBUMER TEWARI 
“4, Eperor, 27 Bom. L. R. 1043; A. I. R. 1925 Bom. 489; 
49 B. 804; 26 Or. L. J. 1526 - 310 


Fraud. See TRANSFER or PROPERTY ACT, ae H 


Decree obtained by fraud, whether void or 
voidable—Sale hæd in execution of fraudulent 
decree, whether void or voidable. See LIMITATION 
Aor, 1908, Sca. I, Arr. 95 866 
Suspicion—Circumstantial evidence. 
Fraud is not presumed or inferred lightly. 
Circumstances of mere suspicion should not be 
taken as proof of fraud, there must be sufficient evi- 
dence to overcome the natural presumption of honesty 
and fair dealing. ; f 
Circumstantial evidence is not only sufficient but in 
many cases it is the only proof that can be adduced to 
establish fraud: © RAKHAL CHANDRA BARDHAN v. 
Prosap CHANDRA CHaTTERJEE, A, I. R. 1926 Cal. an 
Government of India Act, 1915, (5&6 Geo, V, 
©. 61), 5. 107. See O'P. C., 1908, s 115 445 


ardians and Wards Act (VIII of 1890), s, 12— 
karan Procedure Code Act V of 1908),0. ALI, r. I 
. Application for temporary custody of minor's pro- 

perty— Receiver, apposntment of— Appeal, whether 

competent. ® , 

Where an application is made to a Court for tem- 
porary custody of the property of a minor under s. 12 
of the Guardiars and Wards Act, it may appoint a 
guardian temporarily. Anothgr course open to the 
Court is t appoint a Receiver under the provisions 
ofthe ©. P.G. When the Court adopts the latter 
course and appoints: Receiver the order is appeal- 
able. L CHANDRA Wativ. Jagan Nats SINGH, A. LR. 

"1995 Lah. 489; 7 L. L. J. 281 * 611 
‘Hindu Law—Adoption by  widow—Conditions 
imposed an adopted son, legality of—Agreement 
entered into by, adopted son, whether binding— 

Stranger, whether can enforce agreeMent—Trust — 

Charge—Contract Act (IX of 1872), s. 2~*Transfer 
of Property Act (IV of 1882),3. 100. ji 

A Hindu widow is not entitled when making an 
adoption to her deceased husband to #mpgsé an 

' gonditions on the adapted son which would diminish 
BS o e 
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the valug of the ancestral est@te ên the hands wf the 
adopted son for the benefit of the widow's relatives. 

Per Sulaiman, J—In such a qase, however, the 
adopted son, if of age, weuld not be prevented from 
undertaking a liability upon himself for coasidera- 
tion. He would be bound by ‘his agreement not 
because the widow has power to impose : uci condi- 
tions on him before adopting him but becatiie he hag 
himself entere@into an agreement in liew of considera- 
tion. The binding force of the agreement would be 
derived not from the aufhority of thé widow to impose 
such conditions but from theaet of the adopted son 
himself. 

The agreement ofthe widow--to adopt a' certain 
person is a good consideration for an” agreement 
entered into by the latter th hand over a portion of 
the estate belonging to the adoptive father, to certain 
nominees of the widow. The nominees themselves, 
however, not being parties to the arrangement, would 
not be entitled to bring a suit against the adopted 
son to enforce the terms of the agreement. 

Although under the Contract Act it is not necessary 
that the consideration for an agreement should move 
from the promisee himself, it is nevertheless necessary 
under s. 2 of the Act that the proposal should be 
made to the promisee and the latter should signify his 
assent thereto. Therefore, a stranger cannot enforces 
a contract to which he was himself no party, unless the 
agreement amounts to a family arrangement or creates 
a trust or creates a charge. : 

A Hindu widow at the time of making an adoption 
to her deceased husband executed a deed reciting the 
fact that she was about to make the adoption and 
stating that the adopted son would pay a certain sum 
of money to a person named by her and that if the 
money was not paid the latter would be entitled to 
obtain payment through Court by causing the pro- 
perty of the widow to be sold at auction or by any 
other way he liked. The adopted son also executed 
an agreement binding himself to abide by all the 
conditions specified in the deed executed by the - 
widow: , 

Held, (1) that there was no trust created in favour 
of the nominee of the widow inasmuch asno money 
belonging to the widow had been expressly entrusted 
to theadopted son for the purpose of payment to her 
nominee ; 

(2) that there was no charge created on any portion 
of the estate of the widow's deceased husband 
inasmuch as the widow hadno power to create a 
charge which would enure for the benefit of the charge- 
holder beyond her lifetime and the adopted son had 
merely accepted the condition laid down in the deed 
but had not himself purported to create any charge,on 
the estate ; š 


(3) that, therefore, it was not open to the nominee, 
who was himeelf a stranger to the arrangement, to sue 
the adopted son for the recovery of the bum mentioned 
in the deed. A Mirtar QaIn v. Data Ram, 24° A. L. d. 
185; A. I. R. 1926 All. 194 - , -| 1000 


——— Adoptlon, kritrima form of—Karta putra, 
rights of—Natural born son, whether excludes karta 
putra from ingezitance—-Mithila School. 

Undér the karta pufa ferm of adoption the 
adgpted’ son*do&s not lose his status in his natural 
family, although .heecqtires a status as a son of hits 
adoptive father. , No ceremonies or sacrifices are neces- 
sáry to tls validity of this particular form of adoption. 
All that is necessary is. the cénsent of the adopteg 

. . 
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which involves the agdloptee being an adult. Although 
such an adoptee doas net lose his rights Of inheritance 
in his naturaf family and takes the inheritance of his 
adoptive father, he doeg not succeed to the property of 
his adoptive father’s father or other collateral relations 
nor of the wife of his adoptive father or her relatiogs. 
In the case of auch an adoption there is no contract 
that ‘the adopted son would in all events succeed 
to the property of his adoptive fagler. 
“ Under the Mithila School’ of Hindu Law a natural 
born son is erftitléd to excbude every other kind of son, 
including a karta putra, from sharfag with him in 
the estate of his father, Pat KANHAIYA Lat SAHU v. 
Suaa Kurr, 6 P. L. T. 593; 4 Pat. 824; A. I R. 1926 
Pat. 90° . 65 
Custom—Swccession—Stridhan property of 

woman married in karao form— Customary marriage, 

Seb feel of—Approved form—Presumption-—Burden 

of proof. » 

The rule of succession to stridhan property left by 
a woman married in the karao form ought, in the first 
instance, to be determined with reference to the par- 
ticular custom of the caste. Where the incidents of 
such custom can be traced they must be given the 
force of law. 

The Hindu Law recognizes custom asa matter of 
paramount importance, and custom if it is established 
can override the written law. There may, therefore, 
be customary forms of marriage which are perfectly 
valid afid which do not strictly come within the defini- 
tion of any of the eight forms of marriage mentioned 
in the Mitakshara. 

When acustomary form of marriage is allowed it 
may be in any one of the eight forms mentioned in the 
Mitakshara, or an approach to any one of them. It is 
not correct to say that unless it is shown that a 
customary marriage wasin the asura form, it must 
always be conclusively presumed that it was in the 
brahma form. When the particulars of a customary 
form of marriage are known then the question of the 
presumption that it was in the brahma form becomes 
of very little. importance. That presumption sub- 
stantially arises only when all that is known is that a 
marriage did take place, In such cases the presump- 
tion is that the marriage was in the brahma form no 
matter what the caste of the parties be. But when the 
incidents and the circumstances attending the 
customarmy form of marriage are known the presump- 
fion can no longer be applied and the Court must find 
of what form itis. When facts are proved the ques- 
tion of what form the marriage is becomes a question 
of, law. 

Where re-marriage ‘of widows is allowed by the 
custom of a caste such a marriage may not have any 
disapprobation attaching to it, on the other hand even 
among castes which allow the validity of widow 
re-marriages such marriages may be regarded as not 
a praiseworthy and superior form but a blameworthy 
and inferior form of marriage. The rule of succession 
to the stridhan property of a widow who had re-marri- 
ed ought, therefore, to vasy according as the marriage 
is oris not blameworthy. For instance if a virgin 
widow has not passed out of her parent's family and is 
still under its control and he parents or other legal 
guardians in pussuai&te of the caste custom which 
allows such marriages give her*away in marriage a 
second time as if she weng amaiden tHe tharriage 
though a widow mariage would undoubtedly be in 
the brahma form if theye is no social cansure attach- 
ing to it.» Op the bther hand if a widegy, who is not a 
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virgin, herself entersinto a matrimonial aliance in a 
form considered blameworthy by the caste, though 
recognised by custom as valid, and there is no gift of 
her by her legal guardians it may be dificult to see 
any analogy between such a marriage and the brahma 
form of marriage even though there be no considera- 
lt may rather be an 
approach to the gandharba form where the marriage 
takes place with the mutual desire of the parties. In 
this latter case, it would be of en inferior form, 
particularly when such a marriage is looked down 
upon by the caste people; but if such a marriage is not 
considered the least blameworthy, it would be deemed 
to be of the brahma form. 

When ae particular form of marriage is recognised 
by custom itis tobe presumed that the caste ap- 
proves of it and no social censure attaches to it, unless 
the contrary is established. The, burden lies on the 
person who assets the contrary. 

Per Daniels, J—Under the Hindu Law a marriage 
is presumed to be inan approved form unless it is 
shown to be in a disapproved form. If a marriage is 
valid at all, the natural presumption'is that it is valid 
in all respects and carries the full privileges and 
obligations of an approved marriage, and the burden 
o£ proving that its results fall short of this is on the 
person who asserts it. This rule applies equally to 
marriages which derive their validity from custom. 
A KISHAN Det v. SHEO Partan, L. R.6 A. 557 Civ.; 23 
A. L.J. 981; A. I. R. 1926 All. 1 358 


Daughter succeeging to estateof father, 
position of —Alienation—Necessity—Alienee, whether 
entitled to partition. | 
A Hindu daughter inheriting her father's estate is 

a limited owner and is not entitled to alienate the 
property absolutely without there being legal neces- 
sity therefor. She cannot bind the inheritance for 
her own personal debts or private purposes as against 
aversioners, but she can alienate the property for 
her own life and effect can be, given to such alienation 
by partition sought at the instance of the alienee, 
PatSanpro Sinan v. Kisoun Beuarr Panpzy, (1925) 
Pat, 292; A.J. R. 1925 Pat. 820; 7 P. L. T.47 559 


— Debts, antecedent, existent of — Appeal, 
second—Finding of fact—Recitals in deed, value of. 
The question whether’an antecedent debt did or did 

not exist isone offact and cannot he agitated in 

soconti appeal, The fact that the lower Appellate 

Court hag declined to accept the recitals in the deed of 

transfer as evidence of the existence of an antecedent 

debt, does not vitiate it$ finding as to the existence of 
such a debt. 

Under ordinary cireumstancesand apart from Statute, 
recitals in deeds can only be evidence as between the 
parties to the conveyance and thse who claim under 
them. Such recitais cannot by themselves be relied 
upon for the purpose of proving the a@sertions of fact 
which they contain. “‘Baracwatt PRASHAD v. LALL 
Bauapur, A, I. R. 1928 Oudk 33 404 
aman Decree against father for mesne pro- 

fits—Sons' liability to pay such decree—Joint 

family property, whether liable to pay, decree for 
mesne profits against father—Liability of sons in 

generad for father's debts. + À 

Under the Hindu Law the sons are béund to dis- 
charge a decree for mesne profits passed ‘against 

“heir father and the joint family property in their 

handsis Hable to be attached in ‘execution of such 


defree, 
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“Avyavaharika,” means “grossly immoral or flagrantly 
unjust.” 

The sons are not liable, where the moneys were 
originally obtained by the father by the commission 
of an offence; the son's liability is, on the other hand, 
recognised where, in its origin, the debt was note. 
immoral, but there was supervening dishonest act 
of the father. 

elf the debt is jp its. inception not immoral, subse- 
quent dishonesty of the father does not exempt the 
gon. 

Jt is not every impropriety or every lapse from the 
right conduct that stamps the debt as immoral. The 
son can claim immunity only when jhe father’s 
conduct is utterly repugnant to good morals, or is 
grossly unjust or flagrantly dishonest. 

e liability for mesne profits isnot in the nature 
of “danda” or fine® . 

The word “rina” as ueed in the texts has a much 
wider application than a mere debt or loan, and the 
obligation to pay mesne profits isin the nature of a 
“pina.” 

The conduct of the father in remaining in unlawful 

ossession of another's property cannot be said to 
be honest but at the same time it cannot be charactgr- 
ised to be so grossly unjust or immoral, or so flagrantly 
dishonest as to make the debt “Avyavaharika” within 
the meaning of the Hindu Law. 


Per Madhavan Nair, J.—Under- the Hindu Law 
the liability of a son to paysthe father’s debt rests 
upon the well-known pidùs obligation on the part of 
the son to relieve his father from punishment in a 
furture state, for -the non-discharge of debts. The 
general rule is that the son should discharge his 
father’s debts unless the debts fall within the well- 

_ recognised exceptions. 

An examination of the nature of the debt, at its 
inception, ig a necessary condition, for finding 
out whether a particular debt is an immoral debt. 

A debt, which isnot immoral at its inception, is 
binding on the son, though subsequently it may be 
tainted by dishonesty and immorality. 

improper, imprudent, unreasonable, or dishonest 
debts are not necessarily immoral. - 

The son's liability arising by, the commission of 
offences by the father has been always held to be 
immoral; and the test of bénefit to the estate is nota 
materi@! question for consideration as “the liability 
of the son depends upon the nature of the act.” 

The term “rina”, strictly upderstood, means “what 
is taken under a promise toTe-pay,” namely, a debt 
ora loan, But in view of the judicial decisions, it is 
impossible to give the term this restricted significance, 

A decree for mesne profits is inthe nature of a 
“debt” as understoof in Hindu Law. 

Decree for mesne profits is not in the nature of 
“danda” or fine. M’KamasuRramanra PILLAI V. SIVAKAMI 
AMMAL, 21 L, W. 606; (195) M. W. N?371; A. L R. 
1925 Mad. 841 . ” A “165 

——— Dgots, inevrred by father—Pious obligation 

of son to pay oy fathers debt, extent ef—iis- 
appropriation by father, effect of. 

Wuere a Hindu rather, appropriates mone 
ing toanother person under circumstances whigh do 
not render the. taking of the money itself a crfminal 
offence, a Subsequent misappropriation by the father 
cannot discharge Bis sons irom théir liability arisiig 
put of their pious obligation to satisfy the debt, But¢he 


X belong- 


. R. 1925 Pat? 588 
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position is different if the money gs taken by the father ° 
and misappropriated under circumstances which 
render the taking itself a criminal offef¢e, x 

One J was plaintiff's patwari and owtd the plainti 
a ŝum of money in respect &f*the collections made 
by him on behalf of the plaintiff and being unable 
tô pay the amount he arranged with A that the latter 
should execute a mortgage-bond in favour of the 
plaintiff to discharge the debt. After A’s death 
plaintiff brought a suit to enforce the mortgage-bond 
against A's son: e` os 

Held, (1) that eit was J’s duty’ to account for the 
money which had come into his hands to the plaintiff 
and his failure to do so involved on his part a breach 
of civil duty and that even ifhe had misapprepriated 
the money it was a subsequent act which did, not 
render the original taking of the money by J a crimi~ 
nal offence and thaf, therefore, J’s debt in discharge 
of which A had executed the mortgage-bond in suit 
was not tainted with illegality or immorality, and A's 
son was. under a pious obligation to discharge the 
debt secured by the mortgage-hbond ; 

(2) that the plaintiff was not, however, entitled to 
& Mortgage-deciee inasmuch asthe debt was not 
incurred by A tor the benefit of the family ; 

\3) that the plaintiff was entitled to a simple money- 
decree forthe amount of the mortgage-bond with 
interest and could recover the amount of the deciee 
out of the entire ancestral property in the hands of 
A’s-son.. Pat. RAMESHWAR SINGH BAHADUR %. DURGA 
MANDAR, 7 P. L. T. 42; A, I. R. 1926 Pat. 14 FA 

5 
Debts, previously secured on joint family 

property, whether antecedent, i 
A debt previously borrowed on the security of the 
joint family property is an antecedent debt for which 
the joint family property is liable. N CuoTtram 
BHIKRAJ v. Narayan, A. |. R. 1926 Nag. 49 0 


Son's liability to pay father's debt— 

Antecedent debt. 

Under Hindu Law a son is bound to satisfy the 
debts of his father out of the ancestral property 
provided they are neither illegal nor immora:and a 
son caunot avoid this liabiuvy on the ground ihat 
there was no necessity for borrowing or that the 
transactions were reckless and extravagant in that 
the money could have been borroweu at a cheaper 
rate of interest. | i ii 

‘The sons are liable not only to pay their fathers’ 
debt upon a mortgage but also the interest dua 
thereon. 7 5 

A person who holdsa mortgage decree against a 
deceased Hindu has two remeaics open to him. He 
may either bring a fresh sult for enturcement of his 
Charge against the interest of the sons in the properti 
or e may seek out execution against the properiy of 
the deceased 1n the hana of the sons and leave 15 to 
them to take whatever objections they thoose to take, 

Vorter—ibe aoctrine of “antecedent debt" is a 
compromise between the rufe that the father-cannot 
alienate ancestral property for his .own. purposes 
and the yule that tue son is under a pious obligation to 
discharge his father's debts, Pat WGAYAN NATH NAHI 
v, MALHIJI VAIDYA, (LuzajaPat. 160; 6b, L. T. 607; Ald. 

: 276 


————# Guardianship, and minority—Alienation 
of ntinbr's property’ by mother—Legal necessity— 
Plea, whetger open to vendees-Transferee of revere 
sioner; position of, : 
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The mere fact that “the sale-deed of a thinor's pro- 
perty has beensexecuted by the mother of the minor 
as guardian does not preclude the vendee from 
urging or getting the %enefit of the plea of legal 
necessity. R . 

The transferee of a reversioner is in no wors8 
position than the’reversioner himself and can raise the 

lea of legal necessity. N SHEIKH MUHAMMAD V. 
Parak ANDE, A..1.R 1926 Nag. 179 74 


———-Guardlanship atid minority—Minor when 

bound by acts of guardian—Test. ° 

A minor will be bound by the act of his guardian, if 
the act is- suchas the infant might reasonably and 
prudently have done for himself if-he had been of full 
age. N Doticuanp v. SONI, A. I. R. 1926 Nag. 75 239 
—— Inheritance—Daughter'a grandson, whether 

heir —Test—Dayabhaga—Spiritual benefit. 

The foundation of the theory of inheritance as pro- 
pounded in the Dayabhaga proceeds on the doctrine 
‘that only those can inherit who can confer spiritual 
benefit onthe owner whose property they claim to 
inherit. 

A daughter's grandson, being unable to confer 
spiritual benetit, isnot an heir undar, the Dayabhaga 
School of Hindu Law. Nor does he become heir on 
the ground of propinquity, even if there is nobody 
alive who can confer spiritual benefit on the deceased 
owner. © Nepaupas MUKHERJER v.  PROBHAS CHANDRA 
MUKHERJEE, 42 C. L. J. 221; 30 O.W. N. 357; A.L R. 
1926 Cal. 460 : 499 


———— Joint Family (General), See HINDU Law— 
RELIGIOUS ENDOWMENT 829 
—— Alienation—Necessity, proof of— 
Extent of money required for necessity—-Knowledge 
of lender—Money spent on building house required 
for education of children, whether spent on necessary 

- purpose, 
here money is borrowed on the security of family 
pro erty for a necessary purpose it is difficult for the 
ender to know the exact extent of the legal necessity 
in respect of which he advances the money, and where 
itisfound that all the facts were not within the 
lender's knowledge the test to be applied to his case 
must necessarily be less strict than that which would 
be applicable -if all the facts surrounding the aliena- 
tion and of the necessity therefor were within his 

knowledge. 
; Money spent on erecting a house, ‘the building of 
- which is necessitated by the educational requirements 
of the children of the alienor, caunot be said to have 
beef spent for legal necessity. G JOGESH CHANDRA 
GHOSE v. CHAPALA SUNDARI BASU; A. I R. 1926 Cal. 383 
. 594 
- —~——Alienation of family property~ 

-Repairs to family dwelling house—Necessity. 

Money required for the purpose of effecting repairs 
-to the family dwelling house is required fora neces- 
sary purpose which would justify an alienation of 
family ney In sucha case the alienee is not 
required tohave anestimate prepared of the sum 
required for,the proposed repairs. If the evidence 
shows that on making enquiries the, glienee was 
satisfied that repairs were about? to be made, any 
sum reasonably neéessary for such repairs would be 
regarded as having been advanced for neces8ity. L 
SALIGRAM V. MOHAN Lan A. 14 1925 Lah. 40i;47 "L. L. 
J. 470 ° a . 143 
anette Abientition by father —Suit by son to 
set aside Blienation—Legal nacessity-~Consigeration, 
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insignificant portion of, not proved to be for legal 

necessity, effect of. 

Where in a suit by a Hindu son to set aside a sale 
of family property by the fatker on the ground of 
want of consideration and legal necessity, the portion 
of the consideration for the sale for which legal neces- 
sity is not established is, as compared with the total 
consideration, insignificant, the sale ought not to be set 
aside. A LaL BAHADUR LAL v. Kamisguar NATH, A. B 
R. 1925: All. 624; L. R. 6 A. 591 Civ.; 24 A. L. J. RA 

& 

~Joint family — Alienation — Mortgage by 
father—Necessitu— Enquiry by mortgagee — Mort. 
gagee, whether bound to see to appbication of money 

—Loan not sufficient to meet necessity, effect of— 

Appeal, second—Necessity, whether question of fact 

or law. : 

A person who lds money on th& security of joint 
family property is bound to enquire into the necessity 
for the loan and to satisfy himself as well as he can, 
with reference to the parties with whom he is dealing, 
that the manager is acting in the particular instance 
for the benefit of the estate. If he does so enquire and 
acts honestly, the real existence of an alleged ‘suffici- 
en,Zand reasonably credited necessity is nota condi- 
tion precedent to the validity of his charge. Under 
such circumstances he isnot bound tosee to the 
application of the money lent by him. 

A finding as to the existence of necessity is a 
finding of fact. When a Court finds in favour of the 
existence of family necessity fr a loan but holds that 
the lender is not protected on the ground that he did. 
not see to the application of the money, the finding 
becomes a ground of law and a second appeal is main: 
tainable. ` 

A lender is not obliged to ascertain that the amount 
‘of money which he advances is equal in amount to the 
entire debt which constitutes the family necessity. If 
there exists a necessity which would justify the use of 
the whole money borrowed, the lender is then justifi- 
ed in making the advance whether or not other 
funds will be necessary for the same purpose. 

The fact that the interest on a mortgage is higher 
than the Court interest on the decree {8r payment of 
which the mortgage is executed does not vitiate the 
mortgage, nor does the fact that the amount of the 
property mortgaged is larger than the amount 
which was about to be sold under the decree. O*Suzo 
Beart v. Suro Ratan Sines, A. I. R. 1925 Oudh 740 

: o 345 
——— Alienatton by father (manager) — 
Morigage—Redemption fixed after 40 years— 

Necessity, proof of—Suit to set aside morigage by. 

jather—Major and minor sons—Cause of action, 

accrual of—Mortgage-—Redempiton suit—Accounts 
filed by mortgagee, proof of—Mortgagor failing to 
object, effect of. . s : 

A term of 40 years fixed forredemption of a usu- 
fructuary mortgage execute@ by the manager of a 
Hindu joint family is one that on the face of it calls 
for proof of necessity. : k 

In a redemption suit the omission of the, plaintiff 
to expressly deny the accuracy of the accounts filed 
by the martgagee does not justify the inference that 
the acgounts are admitted. It is the mortgagee’s, duty 
to support his accaqunts by evidence. 

Obster.—ln a suit by Hindu song to challenge an 
aljenation by their father of ancestril property, the 
cause of action arises in favour of the majcy son and 
the minor sons can oply take. advaptage of the same 

e e e . 
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cause of action. O Kanz Fizza BIBI v. Data Din, 2 

O. W. N. 650; A. I. R. 1925 Oudh 678 184 

————~ Joint family — Alienation—Mortgage, by 
manager—Interest, high rate of —Necessity—Burden 
of proof-—Finding by Trial Court—Appellate Court, 
interference by- - ae ; 

. The .manager of a Hindu joint family, whether the 
father or not, isgnot entitled in law to borrow money at 
an. exorbitant rate of. interest unless there is necessity 
for such a rate, and, if the rate of interest is excessive, 
the onus will be on the lender to show that there was 
necessity for such an onerous rate; that is, where the 
rate is shown to,be.onerous, it must be shown that 
there was pressing necessity at the time®of the loan 
for such an_onerous.rate. The actual result brought 
about’ by the mounting of interest, if not paid, to a 
crushing figure ca@not affect the pyinciple. A Court 
is not entitled to presume that any particular rate of 
interest is onerous. A rate prima facie harsh may, 
considering the nature of the security offered, its 
dubious title. or its -exigious.nature, be perfectly 
reasonable when the factsare known. Those attack- 
ing the transaction must first show prima facie that 
the rate of interest is unnecessarily high for the 
circumstances of the case, although’ in certain c&sés 
the rate may be prima facie’ so excessive that’ proof 
is practically unnecessary. i 

Where the Trying Court has not considered it 
necessary to call on the.lender to explain the rate 
of interest, and no issue has been framed, therefore, 
a Court of Appeal should not interfere without giving 
an: opportunity to the party affected to explain it, 
unless the rate isso monstrous a8 to he unconscion- 
able in any conceivable set of circamstances. 

Where a mortgage of family property was executed 
by a Hindu father at 12 per cent. compound interest 
consolidating a series of prior simple money loans 
at 12and18 percent. simple interest: 

Held, that the fact that the. money due on the 
mortgage had aggregated to a very large sum on 
account of non-payment of interest’ was insufficient 
to render the rate of interest excessive or not binding 
on the sons. eM KRUTHIVENTI PERRAJU GARU v. SITA- 
RAMACHANDRA, 48 M. L, J. 584; A. IR. 1925 Mad. 897; 
22 L. W. 568 . 458 


SS Joint tenaney—Females. 
The principle of joint tenancy appears to*be un- 
known to Hindu Law, except in the case of co- 
parcenary between the mgmbers of an „undivided 
family. e 
- Hindu females taking property under an instrument 
‘take-as tenants-in-common, where it is not shown 
that they were intended to take as joint tenants. C 
Gour CHANDRA Das v. SuBASHINI DASI, 42 O. L. J. 200; 
30 O. W. N. 49; 4° I. R. 1926 Cal. 240 523 


es 

— Manage?*, power of, to charge joint 

family property—Benefit, test of. - | 

The manager of'a,joint Hindu family Bas no author- 
ity to change any portion of the joint family propetty 
in order, to enable him to embark on speculative 
transactions, byt he can do so only in case of need 
or for the benefit of the estate. b 

The guebtion of benefit must be determiped by 
refertnce to the nature of the trangaction ‘and not by 
the result thereof, the test being whether i, ig a 
transaction intoe which a prudent man would enter. 
Pat Raw CHANDRA SINGH v. JANG BAHADUR Sita TP, 
L. T, 52; A. I. R, 1926 Pat, 17; 1926 Pat. 70; 5 Pgt. 198 
; á v é e B53 
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—-—= Bint family—Properiy granted to “two 
members, nature of. . a 
< Under the Hindu Law, as interpreted in Madras, 
where there isa grant to two persons, members of a 
goint Hindu. family, the ordinary presumption is that 
the grant is to them as co-parceners., M ‘Suyama BHAI 
v. Purssoramaposs, 21 L. W. 551; A. I*R. 1925 Mad. 
645 . A 124 
— —-~—— properiy~-Self-acquired property, 
when becomes joint property. ae 
Self-acquire? property may be impressed with the 
character of joint property if it is dealt with as joint 
family property. M Suyama BHAI v. PURBHOTAMADOSS, 
21 L. W. 551; A. I- R. 1925 Mad. 8645 œ . 124 


Limited Owner—Bequest in favcur of 
females—“Mali®", use of, effect of. See HINDU Law 
—WiLL’ 757 


-Malntenance. See HINDU Law ANANA AGA 











Concubine, right of. - | 
A permanent concubine is entitled to maintenance 
from the family property of :her deceased paramour 


-provided ‘that she is the mother of illegitimate child- 


ren and continues chaste. 

The question is not really so much one of- the legal 
relationship between a man anda woman as of equity 
that a woman who has been kept for a’ number of 
years and given a position almost equal to® that of, 
wife should not be left to starve after the death of the 
man who kept her. Thusit is.a matter not: of acon- 
tract during the lifetime of the parties but of obliga- 
tions arising out of the personal law of Hindus as 
defined by their religious texts. 

The rule in favour.of the maintenance of concubines 
is not limited to cases where there are no other heirs 
and the property would otherwise escheat to the Sove- 


reign. M Rama RAJA Tuevarv. PAPAMMAL, 49 M. Led. 


348; 22 L. W. 710; 48 M. 805; A. I. R. 1925 Mad, 1230 
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Marriage, customary, validity of. See HINDU 

Law— Custom . 858 
———— Widow— Alienation— Legal necessity 
—Marriage expenses of daughter of co-parcener. 
See HINDU Law—Wipow—ALIENATION 732 
_—_ Widow, re~marriage of—Ceremonies, 


necessary—Anand marriage, validity of—Anand 

Marriage Act (VII of 1909), applicability of.. 

The Anand Marriage Act of 1909is an enabling 
and not adisabling Actand it does not follow that 
because that Act does not apply to a particular marri- 
age solemnized according to the Anand ceremony, 
the marriage is not a valid one. - ae 

It is not necessary for the validity of the marriage 
of a Khatri widow that all the usual ceremonies which 
have to be performed in the case ofa Khatri girl on 
her first marriage should be performed, In sucha 
case if the parties go through such ceremonies as they 
can’ reasonably arrange for and clearly and ynequivo- 


cally expfess their intentien to enter irito the marriage _ 


relatign with each other and as a fact thereafter live 
together as husband and wife, such union is a valid 
marriage. * & RAM RAKHI v. DADLAT Ram, 2 L. O. 132; 
A. L R. 1926 Lah. 31 e . 1056 
—.~.Partitioh. See HINDU Law—Wuivow—Co- 

WIDOWS oi D : -881 
— c Mitaksharas— Step-mother,, whether 

entitled 40 share. . i 

Under the Mitakshara School 6f HindueLaw a step- 
mothers is entitled,”on partition of “her deceased ` 

5 e* ae 


. . 


C 


‘Tol. 907 


‘Hindu Law—contd.” ; 
“husband's estate, bo a%hare in the estate egual to that 
‘ofa son, L Tegg Innar Sinau. HARNAM Srxcu, 6 L. 
“457; A. I. R. 1025 Lah. 563; 7 L. L. J. 424 1038 


0 
———— Rellglous endowment—Charitable trust 
created by Will—Undivided sons appointed trustees 

—Sons, whether take as joint tenants or tenants-in- 

common— Will, construction of. 

When a Hindu father makes a gêft of self-acquired 
property to his sons who are members of a joint family, 
unless a teilancy-in-commof is inferred from the grant, 
the presumption is that the sons take as joint tenants 
with rights of survivorship. This principle applies 
with greater force to cases where the father creates a 
trust and appbints his sons as trustees with hereditary 
rights, since the presumption is that in cases of trust 
property, trustees are to be ordinawily treated as joint 
tenants. 

A Hindu by* his Will bequeathed certain properties 
to charity and appointed his two sons who were 
members ofa joint family as trustees thereof. The 
Will provided that “the lands mentioned herein as 
relating to the said charities should not in any way be 
alienated by the abové-mentioned two persons or their 
heirs by means of sale, etc., but they should enjoy 
them hereditarily and conduct the above-mentioned 
charities," etc. There wasa partition by the brothers 
later by which the management of the trust properties 
was to continue as before : 

Held, that on a construction of the Will, the sons 
took the trusteeship and the management of the trust 
properties as members of a joint family with rights 
of survivorship and not as tenants-in-common. M 
iSALAKSHI AMMAL v. DORAIMANIKA Nanan, 49 M. L.J. 
341; (1925) M. W, N. 582: 48 M. 827; A. I. R. 1926 Mad. 
51 829 
~ aan Debutter property—Mohunt's powers 

of ailenation—Unavoidable necessity—Burden of 

proof—Tenant under mohunt, whether can acquire 
right by adverse possession. 

The power of a mohunt to alienate debutter pro- 
perty is limited to cases of unavoidable necessity, 

A person deriving title from the holder of a limited 
interest in property is bound to prove the author- 
ity of the limited owner to make the alienation and 
ordinarily the onus would be on him to prove the 
validity of the transaction. 

A mohunt is incompetent to create any interest in 
respect of the muth property to endure beyond his 
lifetime. The tenant or transferee acquires a right 
similarly limited. 

J£ the successor of a mohunt permits the tenant to 
continue in possession and receives rent from him 





“ during his life, the tenancy thus created will be'a ° 


new tenancy created by himself for his lifetime. 

It is within the power of every successive trustee 
to continue the tenancy during his lifetime and con- 
sequently the possession of the tenant never becomes 
adverse to the successor of the last mohunt. C BEHARI 
Lar Manna v. Murari Duat, A. I. R.1926 Cal. 287 567 
Stridhan_ property of woman married in 

karao form. See HINDU Law—CustoM . 358 

Widow, alienation by—Necessity—dMarri- 
age of co-parcener's daughters e eee 

Where a person takes ‘broperty ejther by Inheritance 
or survivorship under the Hindu Law he is bæmd to 
provide for the maintenan@:, education, marriage, 
sradis and other usual® religious expenses of the co- 
parceners and of such members of their f@mily-as they 
aye, or were when alive, legally or mor@lly boynd to 

s 
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maintain, and a female heir is under exactly the same 
obligation to maintain the members of the family as 
a male would have been by virtue of succeeding to 
the same estate. Therefore, a Hindu widow who has 
sueceeded to the property of a childless son is bound 
o provide for the marriage expenses of the daughter 
ofa deceased co-parcener and is for that purpose 
entitled to alienate the property. Pat BAIJNATH Rat 
v. MANGLA PRASAD NARAYAN SARI, (1925) Pat. 271; 6 P, Y. 
T. 731; A. I. R. 1926 Pat. 1 732 


———— Widow--Construction of document—Deed 
conveying full proprietary rights to widnw-—-Estate 
taken, 

If a deedepurports to convey fulleproprietary rights 
to a Hindu widow it will be construed to convey such 
rights to her unless there is something in the context 
or surrounding circumstances to qualify such a mean- 
ing. lt is not sc®qualified by the®nere fact that the 
transferee is a widow. O Jar Karan SINGH v UMRAT 
Kunwar, 20. W. N. 751; A. I. R. 1925 Oudh 749 oon 


—— Co-widows—Nature of estate—Parti- 
tion. right of —Survivorship— Alienation by one widow 
—Necessity —Reversioner, whether bound—Amend- 
$nent of plaint. 

One of two Hindu co-widows who have inherited 
the properties of their husband cannot alienate the 
share of the other even for purposes beneficial to the 
estate without the consent of such other. 

The estate of co-widows gr other co-heiresses in 
Hindu Law is a joint estate, but, unlike other joint 
estates, it cannot be divided so as to create separate 
estates, such that each sharer is the owner of her 
share and at her death, the reversioner's estate falls in, 

Such partition as is permissible is merely for the 
convenience of enjoyment by the widows; and may 
be of two kinds (a) so as to last during the lifetime of 
both the widows, (b) soas to bind them until the 
death of all of them. In the latter case if one of the 
widows dies before the other without alienating the 
property, it passes to the heirs of her private property 
and not to the other co-widow or their reversioners, 

There can be no survivorship if tae partition is 
of the second kind. But ifit is of the first kind, it 
cannot affect the right of survivorship of the other, 

One of the co-widows can alienate her share which 
may be defined or undefined according as them ‘is a 
partition or not. If thealienor dies before the co- 
widow, the alienation ceases to be operative if there 
is no partition or if the@artition is of the first kind, 
the property goes to the co-widow* by survivorship, 
But if the partition is of the second kind, the property 
continues to be enjoyed by the alienee until the othe 
co-widow dies. e. , 

Except in the cage of an alienation for the limited 
purposes mentioned aboye, i.e., during éhe lifetime of 
the alienee, in ẹ partition ofghe first kind, or during 
the lifetime of all the co-widgws, ina partition of the 
second kind,*there can be no alienation by a widow of 
hér interest and whether there is necessity or not, an 
alienation by oneco-widow cannot bind the rever- 
sioners. e 

Tf an aljenation for necessity is to find the rever- 
sioners, all the co-widows must join if it. 

Where one of two co-widows alienates certaim pro- 
pertjes of her husband for discharging a simple money- 
deeree-debt, payable’ by him, the ‘osher widow in a 
shiteagdinst the alienee for possession after the death 
of the alienating widow, is entitled to an uncondie. 

6 . . 
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tional decree and is not bound to pay the amount 
utilised for discharging the husband's debt. M Vat- 
LURU APPALASURI V. Sasapu KANNAMMA NAYURALU, 22 
L. W. 287; (1925) M. W. N. 622; 49 M. L. J. 479; A.I 
R. 1926 Mad. 6 š 881 
Widow- Letters of Administration—Position 

of Hindu widow as administrator. . 
A Hindu widow obtaining Letters of Administration 
of theestateof the last male owner isin the same 
Position as any ®ther administrator and a sale effected 
y her with the sanction of the District Judge cannot 
be questioned on any ground not available against any 
other administrator. C RAKHAL CHANDRA BARDHAN v. 
Prosap CHANDRA CHATTERJEE, A. J. R. 1926 Cal. 73 
9 . 229 

—-—-——~ Surrender~-Bona fides, finding as 





10, i 

A surrender byg a Hindu widow of her estate to 
the nearest reversioner of her husband is not réndered 
invalid by the mere fact that some provision is made for 
the benefit of the surrenderer. 

A surrender by a Hindu widow to be valid must 
be bona fide and not merely a device to divide the 
estate with the reversioner. A finding that the trans- 
action was nota device to divide the estate with the 
reversioner, does not necessarily involve the congu- 
sion that the surrender was bona fide, since want 
of good faith may be evidenced by other circum- 
stances. M Siva SUBRAMANIA PILLAI V, PIRAMU AMMAL, 
49 M. L. J. 128; A. I. R. 1925 Mad. 1111 jäsa 

0 


mm Will o®property inherited by widow, 

validity of--Occupancy holding, devise of. See O. 

P. Tenancy Act, 1920, s. 11 247 
-—— Wlll—Consiruction—Brahmins to be fed 

ae income of property—Dedication of corpus— 

TUSİ, 

‘Where a Will provided that the testator's nephew 
“shall enjoy permanently” certain property and with 
its income shall- feed not less than 10 Brahmins and 
that after him his younger brother shall conduct the 
charity : | 

Held, that as the word “enjoy” was not restricted to 
a life-estate, the words “shall permanently enjoy” gave 
the nephew a fee simple, that there was no dedication 
of the corpus and that consequently the property was 
not constituted as trust for the purpose of the charity. 
M Srvaswami Iver v. TIRUMUDI CHETTIAR, 49M. L. J. 
665; A® I. R. 1925 Mad. 1057; (1925) M. W. N, 541 Su 

93 
, construction of—Bequest én favour 
of female—“Malik,” use of, effect of. 
The word “malik” is not aterm of art and does 








not, when used in a Will, necessarily define the - 


quality of the estate taken by a devisee. 

A Hindu testator Gevised certain property in favour 
of a female stating that she would Be “malik mokamil" 
thereof and then proceeded tô state that at times of 
teal necessity she would’ be at liberty to mortgage 
the property or otherwisé deal with the same and out 


© „ofthe income and produce of the property to find 


means for her livelihood : b 
Held, that the testator intended, to confer on the 
devisee not an ‘absolute estate but the estate of a 


Hindu woman subject tb a power of alienati®n only in ` 


the event of legal necessity. Pat Suro Dani Keer v. 
Ramat UPADEYA, A. I. R. 1926 Pat. 76 757 
Joint tenuncy—Second appeal—Ques- 

. s 





tion of fact. ` . 
A joint tenancy is'not unknown to Hindu Law, 
“ ° 


INDIAN CASES, h : 


- [1925 
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A Hindy testator can create a joint tenancy, by? 
Will. The question of the testator’s intention has to 
be considered with reference to the language of the 
Will and the circumstanceg of each particular case. 

The finding as to whether a Will creates a joint 
tenancy or a tenancy-in-common is one of fact and as 
such it cannot be challenged in second appeal. M 
MUTHUKARUPPA MUTHIRIAN V. SIVABHAGYATHAMMAL, 49 
M. L. J. 358; 22 Ie W. 511; A. I. R. 1926 Mad. 33 gaa 3 
Hundi, Shah Jog—Beare®, a mindr—Suit to recover 

amount. , . 

A minor who is the bearer of Shah Jog Hundi ia 
entitled to maintain a suitto recover the amount of 
the kundi. B RAMPRASAD SHIvLAL v, SRIRINIVAS BAL- 
MUKUND, 27 Bom. I. R. 1122; &. I. R. 1925 Bom. wi Se 

tk ‘ 
Identification, of accused in jail, evidence of. See 

Evipence Act, 1872, s. 9 ' 444 
Income Tax Act (XI of 1922),ss. 23 (2), 63 (2) 

-—Unregistered firm—Return filed by one partner 

--Notice, service of, on another partner, whether 

sufficient. 

It is not necessary that in the case of an unregister- 
ed firm a notice under s. 23 (2) of the Income Tax 
Act should be served on the member of the firm who 
made the return. It is sufficient if under s. 63 
2 of the Act it is served on any member. of the 


m. 

The word “person'in s. 63 (2) of the Income Tax 
Act includes a firm as provided by the General 
Clauses Act, 1897; and when the return is made on 
behalf of the firm by a partner, it is the firm that is 
the person who makes the return. M Tue Commis 
SIONER OF INCOME Tax v. THILLAI OHIDAMBARA NADAR, 
49 M. L. J. 124; 22 L. W. 206; 48M. 602; A. IR, 
1925 Mad. 1048 | 549 
—-— S. 66 (2)—Reference to High Court—Appli- 

cation presented more than one month after aaie 

of order—Jurisdiction to make reference. 

Where an application to the Commissioner of Income 
Tax to make a reference to the High Court under 
s. 66 (2) ofthe Income Tax Act,is made more than 
a month after the date of the order which has given. 
rise to the application, the Commissioner has no juris- 
diction to make the r2ference and a reference made by 
the Commissioner in such a case will not be acted upon 
by the High Court. L BANJI LAL v, Emperor, 6 L. 373; 
2 L. O. 163; A. I. R. 1925 Lah. 615 1018 
Incorporated Caw Soclety, Calcutta, whether 

can move the High Court. SeeATTORNEY 468 
injunction, temporary — Principles applicable— 

Municipal election—Injunction, restraining elected 

Councillor from sitting in Municipality pending 

civil proceedings—High Court, jurisdiction of. < 

-It is impossible to lay down an exhaustive rule 
as to the grant of temporary injunctiona but generally 
speaking such injunctions should be contined to 
preserving the status quo ante, to preventing irremedi- 
able damage or loss to the property in the suit, or to 
averting substantial injury.« pct bk 

No injunction.can ordinarily be granted at the 
instance of an unsuccessful candidate for Municipal 
election restyatning his,duly elected rival from taking 
his seat in the Municipality, p®naing the disposal of 
civil proceedings regarding the election. 

Quære.— Whether the Wigh Court has jurisdiction 
to grant’injunction ipsuch a cage as the aboye? M 
GOPALAKRISHNA KONAR v, VILANGA Konar, A. I. R. 1926 
Mad. 13%: 6 ° ° 819. 
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Interpretation of rulings. í 
e. A ruling should be construed on the facts on which 
it, “is based. C Prr Naru CHATTERJEB œ. LAXSHAMI 
NARAYAN BHATBAGHARJIYA, 42 C. L. J..100; A. I. R. 1925 
Gal. 1189 e e 835 
Interoretation of Statutes. See Cr. P. O., 1598, 
8, 263 5 . 434 





e 
An Act by which the jurisdiction of the ordinary 
Oourts of Judicature is taken away must be construed 
strictly. N GANESHDAS v. HARILAL,’ A. I. R. 1926 Nag. 
ale she = 279 


e 

The meaning of an Act is not to be interpreted with 
reference to what its framers intended to do but with 
reference tothe language which they did in fact 
employ. L Nur MAHOMMAD v. LALCHAND, A. I. R. 1925 
Lah.°436; 7 L. L J. 201 254 
Joint Trial.” See Cr. P. C., 1898, Ss. 239, 235 297 
Jurisdictlon—Appeal—A ppellate Court's power to 

determine value ofappeal—Revision. > 

It is the duty of a Court of Appeal, when an appeal 
is presented to it, to determine the jurisdictional 
value of the appeal and if it comes to the conclusion 
that the value exceeds its jurisdiction to return the 
appeal for presentation to the proper Court; and as 
in doing so the Court does not act without jurisdic- 
tion, its order is notopen to revision. Pat LADLI 
Breum v. Ram Das, (1925) Pat. 167; A.I, R. 1925 Pat. 
488; 6 P. L. T. 448 321 
-r Appeal, third, whether lies—Assistant Collector 

_ of Second Class, decree of. 

No third appeal lies from a decree of an Assistant 
Collector of the Second Class. A CHAUDHURI MURAM- 
map ABDUL HAMID Kuan v. Una, L. R. 6 A. 131 Rev. & 
212 Rev.; A. I. R. 1926 All. 161 996 
Jurisdiction of ClvilGourts— . 

See BENGAL VILLAGE SELF-GOVERNMENT ACT, 1919, 


s. 51 ; 700 
See Bompay District Poxice Aor, 1890, ss. 25, 25A 


13 

See Cxss Aor, 1880 621 

See PROCEDURE 82 
Jurisdiction of Clvil or Revenue Courts— 

See AGRA Texanoy Act, 1901, ss. 196, 197 353 

See O. P. Tenancy Act, 1920, ss. 11 to 14 247 

See C. P. Tunanoy Act, 1920, s. 106 279 


See ESTOPPEL 38 
See Mapris Estates Iann Act, 1908, ss. 3 (2) (d), 189 
26 


ie Trial—Court, whether can express opinion on 
acts. 

eIn a Jury trial, there is no harm in the Trial 
Judge expressing his’ opinion on facts, and in fact 
it is his duty todo so to assist the Jury, provided he 
is careful to express his opinion in such a way as 
not‘to interfere with the duties of the Jury to finally 
decide according to their own view of the facts. C 
FAZARUDDIN » EMPEROR, 42 O. L. J. 111; 26 Or. L. J. 
1553; A. I. R. 1926 Cal. 105 433 


Land Acquisition Act, (1 of 1894), ss. 4, 6 (3)— 
City of Bombay Municipal Act (III of 1888), s. 63 
(k)—Compulsory acquisition of land—Declaration 
by Local Government, whether conclusive as to 
purpose for which land réqtired—Suit to challenge 
mature of purpose, whether maintainable—Erection 
of quarters for Munécigal servants, whtRer public 
purpose— Erection pf shops, yas of. ne 
A declaration by the Local Government under s. 6 

(3) of the Land Acquisition Act that a certain piece 

of land i$ required for.a public purpoSe is not conclu- 

eu 

e. e 
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sive with regard tothe character of the purpose for 
which the land is required and itis open toa person 
who is likely to be affected-by the acquisition of land 
in pursuance to the declatation «to institute a suit to 
have it declared that the land in question cannot be 
escquired by compulsion inasumch as it is not required 
for a public purpose. | 

Under the provisions of s. 83 (k) ofthe City of 
Bombay Municipal Acta Municipalgy is empowered. 
to acquire land for the purpose of building qudrters 
for Municipal servants, as that isa measure likely to 
promote public safety, health, convenience or instruc- 
tion. i 

Where g Municipality determines that a certain 
measure is likely to promote public convenience with'n 
the meaning of s. 63(k) of the City of Bombay 
Municipal Act, it is not open to a Court of Law to 
interfere with th® exercise of that@discretion. 

Where a Municipality proposes to acquire a piece 
of land for the purposes of a school, a play ground, 
recreation park and for erecting residential quarters 
for Municipal servants, it cannot be said that the ac- 
quisition is not being made for a public purpose mere- 
ly because asa part of the scheme the Municipality 
proposes to erect certain shops on a portion of the land 
to be acquired in order to recoup itself for the expenses 
to be incurred in connection with the scheme. B 
MUNICIPAL CORPORATION © RANCHORDAS VANDARAVANDAS, 
27 Bom. L. R. 1130; A. I. R. 1925 Bom. 538 695 
——— 8. 54—Valuation, question of—Appeal to 

Privy Council—Interferegce with decision of Indian 

Courts—Practice. 

The value to be placed at a given moment on 9 
plot of land, whichis not in the market or the 
subject of bargain and sale, but owes a large part of 
any value it possesses to the prospective results of 
development work, to be undertaken thereafter at an 
uncertain time and at.an estimated cost, is not only 
in its essence a question of fact but is one upon which, 
almost above any other. opinions will differ, without 
its being possible to give irrefragable reasons for any 
particular conclusion. ` 

The Privy Council will not review the decree of 
an Indian Appellate Court merely upon a question of 
valuation. Where their Lordships have neither the 
materials nor the experience on which to found an 
opinion of their own, in à matter where the opinions 
of competent Courts in India differ (and @ fortiori 
where they concur), it is not their practice to interfere 
as an Appellate Tribunal, unless there appears to be 
some error in law œ miscarriage of justice. P C 
NOWROJI RUSTOMJI Wapiav. GovERNMENT OF BOMBAY, 
23 A. i. J. 803: 20. W. N. 691; A. I. R. 1925 P. ©. 211; 
49 M. L. J. 233: 27 Bom. L. R. 1140; 42 0. L. J. 142; 
L R. 6 A. (P. C.) 154; 49 B. 7003023 L. W. 46; 30 C. W. 
N. 386; (1926) MW. N. 278; 52 I,A. 367 48 
Landlord and tenant—Bagae éand—Lease for 

term of years—Hjectméns—Tenant, liability of. 5 

Where a lease is grantad of a piece of bagat land 

for a term of years containing po indication that the 
tenant is to be treated as a raiyator ¢hat the pur- 
pose efthe tenancy is agricultural or horticultural, 
the lessee is bound by the contrgct which he has 
made and must give up passession of the land after 
the, expiry of the term of the lease. G Ras Kristo 
Guotz v. Bara Kristo Grosz, A. I. R. 1926 Cal. a 
Co-sharer landlords—Sii¢ io recover rent for 
sexcess land by some co-sharers, whether maintainable. 
Where a tenant has been paying acertain rent in 
° v . 
|| < * k e ° é ‘ 
s 
e . 
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e past years for the land in his occupation, it is not open 
to some of the co-sharer landlords to file a suit seek- 
ing to recover from the tenant a larger amount of rent 
than has been paid ig the past. Whether the claim 
made is one for enhanced rent, or a claim for rent for 
excess land taken in, occupation by the tenant, the 
principle is the same, that the question must not be at 
the mercy of one sharer, but it must be decided between 
the tenant and the whole body of .the sharers entitled 
to claim rent as landlords. B Vacua JESANG V. JAG- 
JIVAN AMRITLAL DESAI, 27 Bom. L. R. 1107; A. I. R. 
1925 Bom. 542 558 


Co-sharers—Suit by one co-sharer to recover 
rent of entire hotding, maintainability of—Person 
interested in particular area of holding, whether co- 
sharer. 

A holding cannot,be split upor syb-divided with- 
out the consent of the tenant and a tehant has a right 
to insist that his holding should be kept intact in 
the state in which it was first created. There is, 
however, nothing to prevent. a co-sharer landlord 
from bringing a suit for the entire rent of the holding 
with a prayer that out.of the entire rent decreed he 
may be allowed to recover his share of the rent, 
provided he makes the other co-sharers parties to the 
suit. , 

So far as a tenant is concerned he is liable to pay 
rent for the entire holding to the persons who have 
got the superior interest, although as between them- 
selves the co-sharers are entitled to make a division of 
area and ofthe rent. © 

A person who has got an undivided share in the 
holding as well as a person who has become inter- 
ested in a particular area of the holding are both 
co-sharers in the holding and are entitled to maintain 
g suit to recover the entire rent of the holding 
making the other co-sharers parties to the suit. 
C Mounis Monan SAHA CHOWDHURY v, Measan, A. I R. 
1926 Cal. 333 673 


Dispossession of tenant from portion of hold- 
ing—-Rent, suit for, whether maintainable. 

Where a tenant has never heen put in possession 
of the whole area comprised in the demise but has 
taken possession of a portion thereof, the Court has 
power to fix a rate of rent for the area actually taken 
possession of by .the tenant, ‘to be paid by the tenant, 
on the ground that although he has contracted for 
the whole area he has elected to go into possession of 
a portion only of the area. Where, therefore, under 
circumstances over which the landlord had no control 
the tenant has not? been given possession of the 
whole area, the Courts have decreed the rent in 
proportion to the area of the land of, which the 
tenant has obtained pogsession. 

Where, however, g tenant has begn in possession 
of the whole densised area and has subsequently been 
depzived of a portion thereof by the acfion of the 
Jandlord, itis not open tothe -landlord to come ‘to 
Court and ask the Court to fix the rent for the portion 
‘of the area which remains in the possession of the 
tenant. In such a case the landlord is not entitled, 
after disposgessing the tenant from a portion of the 
demised area, to sue for rent in respect of the, whole 
or of any portitn thereof, where the rent is fixed for 
the whote holding and not atso much per bighas Q 
SURESH CHANDRA SAMADDAR V. MATHURA ‘Natu GAIN, e 
O. L. J. 66; A. I. R. 4925 Cal. 1187 4 

“Kharij jama,” meaning of. ae 

Prima facie the expression “kharij jamg” “imports 
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Landlord and tenant—contd, . 
that the owner of the kharij jama fané is an independ: 
ent proprietor and does not hold undew éhe zemindar. 
Pat RAMKHELAWAN SAHU v. KULDIP SAHAN, A. I. R. 1926 
Pat: 153 e. © 777 
Land outside water-spread, of tank—Rain 
water, use of, for raising nanja crops—Sarasari, 

ryota’ liability to pay. aris ý 

In the case of lands outside the. water-spread of-a 
tank and which ar€ cultivated purely by rain water, 
the landlord is not entitled to charge the tenant 
with sarasart fog raising wet crops. The tenant is 
liable to pay only the usual punja rates. 

A tenant-is entitled to catch and use rain water as 
it falls on his.land and the landlord has no right to it 
till it leaves the tenant's land and flows in to his 
tank or into a channel which leads water’ into his tank, 
M Vavaru AMBALAN @&. PRESIDENT, TALUK Boarp,; 21 
L. W. 274; A. I. R. 1925 Mad. 620 ' 803 


Occupancy holding—Usufructugry mortgage 
of kolding—Sale of holding for arrears of rent—~ 
Mortgagee, whethercan maintain suit for declara- 
tion that sale,was brought’ about by fraud. 

A usufructuary mortgagee of an occupancy holding 
is entitled to recover possession of the holding from 
the landlord, unless the’ landlord can establish that 
after the execution of the usufructuary mortgage, the 
raiyat had abandoned the land. A usufructuary mort- 
gagee of an occupancy holding, therefore, has locue 
standi to maintain a suit for a declaration thaf a sale 
of the holding at the instance of the landlord in 
execution of a decree for.arrears of rent was brought 
about by fraud, C Hart Barman u. KHATIJAN, A. L R, 
1926 Cal. 348 i 737 


— —— Raiyati holding—Sale in execution of decree 
for rent—Interest, high’ rate of, mentioned in 
kabuliyat—Auction-purchaser, whether bound by rate 
of interest. ; 
Where a permanent raiyati holding is sold in 

execution of a decree for arrears of rent and the sale 

processes contain no indication of the stipulation about 
payment of interest on arrears of rent contained in 
the kabuliyat executed by the previous tenant, the 
auction-purchaser is not liable to pay interest at the 
rate mentioned in the kabuliyat, as the rate of interest 
is not an ordinary incident of a tenancy of which 
the auction-purchaser can be presumed to have had 
knowledge. © SAsHI MOHAN TARKASABTRI v. MRAJAN 

Hası, A. I. R. 1926 Cal. 255 j 5 

Rent in excess of that allowed by law— Re- 
penl of law, effect of -Rent, whether can be recorer- 
4 LA 





ed. 3 
Where the rent fixed is excessive and contrary 
to law asin force at the time when’ it-is fixed, the 
subsequent repeal of the law has not the effect of 
enabling the landlord to recover the amount ‘of such 
rent. O Ram Asreyv. Qunut AuMap; A. I. R. 1996 
Oudh 183 "+ 403 
~ Rent not enhanced for long period— Inference 

—Holding held at fixed rent in perpetuity. .- 

The fact that a holding has been held for a long 
period at sa rent which hasnot been changed isa 
factor to be considered in deciding whether the 
holding is hejd "in perpetuity at a fixed: rent, but 
the fact that a landlorg may not have thought fit to 
enhance ie sent for a long number of years does 
not by itself make the inférence inevitable that the 
holding.is held at a rent fixéd in ferpetuity. C Sutigy 
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e 
—~—— Rent suit? whether maintainable adhinst some 
heirs of deceased tenant—Liability to pay rent— 

Tenants-in-common, rights and liabilities of—Joint 

and several liability—Cantract Act (IX of 1872), s. 43; 

applicability of+-Civil Procedure Code (Act V of 

1908), O. I, rr. 6, 9, 10 (2)—Court’s duty—Amend-* 

ment—Dismissal: 

By the Full Bench (C. C. Ghose and Mukerji, JJ. 
disgenting):*—-A suit for rent is maiftainable against 
some of the heirse or sugcessors-in-interest of a 
deceased tenant without bringing allethe heirs and 
successors-in-interest on the record. 

The liability of a tenant to pay rent arises from 
the fact gf posgession of the land as a tenant, where 
there is no express contract, and all persons in 
possession of land as tenants are under an implied 
obligation to pay the rent for the lfnd to the land- 


lord, whether they get into possession by right of 
succession or assignment. 
The heirs of 0 deceased tenant do not take the 


tenancy as an entire body forming as it were a 
partnership or a corporation, the individual members 
of which have no definite interest. They take as 
tenants-in-common, each having a definite share in 
the whole, 

A tenant-in-common is entitled to possession of 
every part of the estate and thére is a privity of 
estate between him and the landlord in the whole of 
the leasehold. Again, as, onthe basis of the privity 
-of estate a tenant-in-common is liable for all cove- 
nants running with the land and as his estate is an 
estate in the whole of the leasehold, he is liable for 
the entire rent. 

Whethera contract is implied for payment of rent 
by all tenants-in-common in possession of a lease- 
hold, or whether the law be held to impose the 
liability for payment of rent by reason of privity of 
estate, any one of such tenants may be sued for 
entire rent due tothe landlord. This may be either 
in accordance with the provisions of s. 43 of the 
Oontract Act, or under general law based on privity 

. of estate, 

A decree in such a suit will not have the effect of 
a decree for rent under Oh. XIV ofthe Bengal 
Tenancy Act. 

Per Mukerji, J.—Section 43 of the Contract Act has 
no application exceptin the case of original lessees or 
persons who were party to the contract and it makes, 
as far as the liability under a contract is concerned, 
all joint contracts joint and several. 

‘Pérgons who are under a joint liability to pay 
rent àre necessary parties.in a suit for rent. But a 
decree obtained in the absence of some ofthe co- 
tenants isnot necessarily a nullity. It is a valid 
decree but is effective only as a decree for money. 
If, however, objection is taken at the right moment 
to the maintainability of the suit, the Court must 
proceed under O. I,r. 10 (2), O. P. C., to make an 
order for the addition of such of the persons as are 
not already on. the record as defendants and it is 
only in the event -of the necessary amendments not 
being made that the suit is liable to be disnrissed. 
C KAILASH Onanpra Mirra v. Brosenpga Kumar 
CHAKRAVARTI, 29 O. W.N..000; 42 ©. L. J. 233; À. 1 R. 
1925 Cal: 1056 ° e.. 6; 211 
————Suit by landlord ageingt tenants as tre8p@ssers 

Occupancy rights, plea of —Burden of proof— 

Appeal: second —Finding of fact.** : 

Where in a suit by th8 landlord to eject a tenant 
rom the -laifds held by him, the tenan? sets upa 

. Pe i 
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defence that he hasa right of permanent tenancy in 
the lands, the onusof proving that he has such 
right lies upon the tenant. 5 

In the Presidency of Madras when a tenancy com- 
mences under a terminable. contract there is nothing 
tæ prevent the landlord from ejecting the tenant at the 
end of the term from the lands which have been let to 

Where in a suit for damages for use end occupation® 
by a landlord, on the footing that the defendants wera 
holding over and were trespassers in law, the latter 
plead permanent rights of occupancy, the burden of 
making out occupancy rights lies on the defendants. 

Where the tenants by muchilikes undertook to, 
surrender the lands at the end of the term, and there 
was constant change of tenants and enhancement ef 
rent, and alienationgs by the tenants were few in number 
and of recent times! 

Held, that a finding that the tenants had no occu- 
pancy rights was justified and that the High Court 
would not in second appeal interfere with the finding. 
M ANNAMDEVULA TATA v. AHAMADULLA KHAN SAHIB 
Banavvr, 48M. L. J. 701; A. L R. 1925 Mad. 890; 22 L. 
W. 528 401 


—*— Transfer by tenant, effect of—Suit for eject- 
ment against transferee—Defendant, whether can set 
up another transfer. 

In answer to a landlord’s suit for ejectment against 
a transferee on the ground that a particular transfer 
of an absolute occupancy holding is voidable for want 
of consent, itis open to the defendant to contend in 
the alternative, that even if the transfer sought to be 
avoided, be voidable, he is entitled to retain possession. 
under another transfer which is binding as against the 
landlord, 

Ordinarily, the tenant-right, as between the tenant 
mortgagor and his transferee becomes transferred 
absolutely to the latter the moment the. final decree 
for foreclosure is passed, and nothing remains which 
the tenant can claim to be his own. 

If the mortgage on the basis of which such fore- 
closure is obtained, is a legal, or a consented or ratified 
mortgage, then, the transferee’s position i¢ secure, not 
only against the tenant, but also against the landlord. 

But if the mortgage.is neither legal nor consented 
to by the landlord, nor subsequently ratified by the 
acceptance of rent by the landlord from the transgeree 
as Sick the latter's position is nothing better than that 
of amere trespasser liable to be ejected by the land- 
lord. e e 

By consenting to a mortgage the lendlord consents 
to a foreclosure also provided it takes place so long as 
the tenant-right is subsisting. The consent does not” 
enure for the benefit of the transfgree ifhe has not 
worked out his Sore baad the transfer so long as the 
tenant-right subsisted. | ee 

If the tenancy js determined py forfeiture the mort- 
gage even if validas againgj the landlord is also 
determined. N SHEOBUX V. JAGANNATH, A. I R, 1926 
Nag. 154 . n e 364 
Land Registration Act (B, C. VILOf 1876), ss. 

. 28, 29, 30—Proctedings before Land Registration 

Collectors whether civil proceedings. See [IMITATION 

Act, «L908, s. 14 244 
——-* s. 78, scape of—Unregistered proprietor— 

essee, if can sue for rent—Assignee of rent, posi- 

tión of--Khatian, entry in— Part atceptance. 

Section 78 of the Land Registration Actis no bar 


to a lessee of land recovering aent from the tenants, - 


e a. 5 š 
. e 
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although the person who should have been registered 
as the proprietor, and through whom he claims, has 
not been so registered. ` 

Saction 78 of the Land Registration Act is, similarly, 
no bar to recovery of rent by an assignee from an un- 
ragistered proprietor, : e 

It is open to a Court toaccept a part of the entry 
in the khatian and not to accept the rest of the enrty. 
© Prasénna Kuyar De Managan v. NANIGOPAL Dz, 42 
C. L. J. 134; A. I. R. 1925 Cal. 1175 ` 561 


Lease— 
See LANDLORD AND TENANT. 
See TRANSFER OF Property Act, 1882, ss. 105 to 117. 
~ Heredithry non-transferable*- Execution 
of money-decree against lessee—Lease, whether can 
be sold—-Lessee, whether can object 
The condition @gainst alichatiog in a hereditary 
non-transferable lease in Oudhis inserted for the 
benefit of the superior proprietor and it is not com- 
petent to the transferor of the interest, in a suit be- 
tween himself and the transferee, to raise the plea that 
the transfer is void. Where, however, an attempt is 
mada to sell the interest of the lessee in execution of a 
money-decree against him, not only the lessee can raise 
the objection that his interest under the lease is *not 
transferable but he is bound todo so. If he allows 
the lease to be transferred in execution of a decree he 
- would be liable to the talugdar, O Monan Dex v. 
BALMUKAND Rasroay, 12 0. L. J. 543; 2 O. W, N. 737; A. 
1. R. 1925 Oudh 702 256 


° 
Two leases, grant of, to same person—Impli- 
cation of surrender of first—Indian and English 

Law, difference between. 

The rule of English Law that the acceptance ‘of a 
new lease operates asa surrender of a prior lease to 
the same person of the same property is applicable 
only in cases where there is such incompatibility 
batween the enjoyment under the new lease and the 
enjoyment under the prior lease that the second will 
involve a surrender of the first. 

The plaintiff, a landlord, leased to the defendant 
a large plot of land for purposes of coffee cultivation 
for a period ®f 91 years. Less than 20 years there- 
after, the plaintiff again granted 20 acres out of the 
same area to the same person on lease for gold 
washing purposes for a period of 36 years. The 
lessee specifically agreed to pay rent on beth the 
leases without any abatement. On the egpiry of the 
period of the second lease, in a suit by the landlord 
for damages for use and octupation in reSpect of the 
20 acres of land and for value of buildings and 
„machinery alleged to have been wrongly carried away: 

Held, (1) that the grant of the second lease was not 
inconsistent with the continuation of the first; 

(2) that the plaintiff was not, during the existence 
of the first shd ¢he longer lease, entitled to ask for 
relief on the ground o€ éxpiry of the second lease. 

Per Ramesam, J.—UGnder the Indian Law, where 
there are two lease to the same person, a surrenger 
of the first lease need not necessarily bêimplied from 
the gran} of the second. . 

Even wherê,the leases are of*the same kind and 
they are overlapping and the terms of thesecond are 
somewhat Inconsistent with the terms of the first, 
all that is necessary to imply ig, a caricelPation of 
the uel only for a: period which is overlapped by the 
second. ° 2 

Unlike under the English Law, delivery’ of pos- 
- session by the lessor to.the lessee is not a necessary 
. 6 
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part of thestransaction of a lfase*in India andthe 
implication on a second lease of the aurrerider of the 
first lease is, therefore, not also necessary under the 
Trtdian Law. M NILAMBUR Taanagavin v. Parry & Co. 
Lro., 49 M. L. 3.390; 48M: 815; A. I. R. 1925 Mad. 
3277 ` 729 
Legal Practitioner. See ATTORNEY. . 50 
Letters Patent (Lah.), cl. 12—‘Suit for land," 

what is—Suit for management of trust, whether syit 

for land. ë ae 

A suit for tke accounts of the management of a 
trust and for its administration is not a “suit for 
land" within the meaning of cl. 12 of the Letters 
Patent of the Madras High Court, though the whole 
of the immoveable property belonging to the trust 
may be outside the local limits of the jurisdiction 
of the High Court%n its Original Side. ° 

Per Srinivasa Iyengar, J.—The expression “suit 
for land” must be construed as an action the primary 
object of whichis to establish claims’regarding title 
to property or possession of property and no suit can 
be described as a “suit for land” as the result of the 
decision in which the title to, or possession of, 
immoveable property will not in any manner or 
measure be directly affected. M Krisunaposs VITTAL- 
poss v GuANsHampDoss, (1925) M. W..N.395;22 L.W. 
160; 49 M. L. J. 311; A. I. R. 1925 Mad. 1084 188 


Letters Patent(Ran.), cl. 13—Civil Procedure Code 
(Act V of 1908), O. XXXVIII, r. 5, ordtr under, 
wheher “judgment” — Appealable order, whether 
“judgment.” 

An order under O. XXXVII, r. 5, O. P. O., requir- | 
ing an appellant to give security, is not a “judgment” 
within the meaning of cl. 13 of the Letters Patent 
(Rangoon), because it is merely an interlocutory order 
which does not affect the merits of the dispute between 
the parties by determining some right or liability 
which is in‘controversy between them in the suit. 

Semble—Where an appeal against an order actually 
is given by the C.P. C., it might well be argued that 
the order ought to be regarded as a “judgment” 


within the meaning of the Letters Patent. R MENGHA ' 
SINGH v.Sucua SINGH, A. I. R, 1925 Rang. 267; eae 
9 


307; 4 Bur. L. J. 108 

—— ci. 183 —“Judgment,” what is—Order refusing 
to issue commission for examination of witness, whe- 
ther judgment—Appeal, whether lies. - 

An order which does not affect the merits of the dis- 
pute between the parties by determining some right 
or liability which is in controversy between them in 
the suit isnot a “judgment” within the meaning of 
the word as used in cl. 13 of the Letters Patent of the 
Rangoon High Court. Š i 

An order refusing to issue a commission , for the 
examination of a witness is a purely interlocutory 
order and is nota “judgment” and is not, therefore, 
appealable under cl. 13_of the Letters Patent of the 
Rangoon High Court. R MAHOMED Hussain v. Hoosain 
HAMADANES & Co., 3 R. 293, A. I. R. 1925 Rang. 290; 4 
Bar. L. J. 103 . í ME 967 


Limitation— T 5 
See Bunaat, LAND REVENUE Sates Act, 1859, ss. 2.3 
33 6 ee 
See Cuota Nagpur Texano Act, 1908, 214, 231, 252 
KN BAL 325 
+> law applicuble? `; T 
The Law of Linfitatfon applicable toa suit or pro- 
ceeding is the law in force at fhe date of the institu- 
tion of ‘the slit or proceeding, unless theréis a distinct 
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Limitation—coneld? 
oo A 
* provision to the aontary. A Braam SULPAN v. SARVI 
Beoam, 23 A. Ud. 977; L. R. 6 A. 582 Oiv; AL R. 
1928 All. 93 2 274 


Limitation Act (IX of1908), S. 3. See LIMITATION 
Act, 1908, So. 1, Arr. 114 . 7 827 
——— 8.5. See 0. P. O., 1908, O.IX,2.8 © 610 
~——-— 8. 5—Appeal filed beyond limitation—Exten- 
sion of time-—-Diligence of appellapt. 
eIn a case, judgment was given by the First Court on 
30th May .1923. The peried of limitation for appeal 
was 30,days. 31st May was the lasteworking day of 
the Court. Application for copy was madeon 2nd 
July 1923, the day on which the Court re-opened. 
The copy was ready for delivery on 14th August but 
it was despatched by.»post and received by the 
applicant on 17th August. The, Court was again 
closed on that date, and the appeal was filed before the 
District Judge. on 27th August, the day on which the 
Court re-opened : . 
Held, that the appellant acted with due diligence 
and was entitled to have the time extended under the 
provisions of s. 5 of the Limitation Act. O SRIPAT v. 
Husar, 20. W. N. 678; A. I. R. 1925 Oudh 643 oe 
1 


— 8, §—Civil Procedure Code (Act V of 1908), 
0. XXII, rr. 4, 9—Abatement, application to set 
aside—Questions to be considered. 

In an application to set aside an abatement the 
Court should investigate whether the plaintiff was 
lawfully prevented from making the application for 
substitution within the statutory period and should 
direct its attention to the question whether the plaint- 
iff is entitled to the benefit of s.5 of the Limitation 
Act. GC JANAKINATH SINGHA Roy v, NIRODE Baran Roy, 
A. I. R. 1926 Oal, 175 811 
—————- S. 5, whether applies to a petition for in- 

solvency. See PROVINOIAL Insotvency Act, 1907, 

s. 6 (4) 4 








{ 25 
ss. 5, 12—Appeal, second—Appeal filed after 
expiry of period of limitation—Time spent in 
obtaining copy of Trial Court's judgment, whether 
can be excluded. 

Where under the rules of the H gh Court a copy of 
the judgment ofthe Trial Court is required to be 
attached toa memorandum of second appeal, and it 

. appears that several days were spent in obtaining such 
copy, whereas copies of the judgment and decree of 
the lower Appellate Court were obtained within a 
comparatively short time, the appellant is entitled to 
the indulgence of the Court under s. 5 of the Limita- 
tion Act if the appeal is filed after the expiry of the 
period of limitation, provided it appears that he acted 
with diligence. R Maune Po Avune v. U Bya, 3R. 310; 
A. LR. 1925 Rang. 344 910 
--—— ~ S. 6—~Minor's assignee, whether protected.. ` 

An assignee cannot take advantage of s. 6 ofthe 
Limitation Act., O Srrua Box SINGH v. RAM Niwaz, 
20. W. N. 811; A. I. R. 1926 Oudh 20 741 


3s. 6, 9, Schr |, Art. 120--Custom— 
Alienation by widow—Detlaration, suit for—-Limita- 
tion, commencement of-—After-born reversionen, rights 

of ~—Minority, effect of. h 
Under the Customary Law ofthe Punjab, the right 
to sue for a declaratory “decree that a certain alisna- 
. tion shall not affect the rights of the’ revessieners is 
vested in the whole body of Peversioners in existence 
at the time of alienatfon jotntly.and severally. and 
begins to run simultaneously against tem all and 
no subssquént disability of any of the erevesioners 

2 
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stops the running of limitation. Time in such suits 
beings to run from the date of alienation and a 
reversioner born subsequent to the date of alienation 
cannot avail himself of an extension of time under 
s. 6 of the Limitation Act. L CHIRAG Din v. ABDULLAH, 
1022 

— $.12—Application for leave to appeal to His 

Majesty in Council—Time taken in obtaining copy of 

judgment tobe appealed against, ẹ whether may be 
- excluded. 

In the case of an application for leave’ to appeal to 
the Privy Council, the time requisite for obtaining a 
copy of the judgment appealed against is excluded in 
calculating limitation. . 4 

In the c&se ofan application for leave to appeal 
sub-s. (3) of s. 12 of the Limitation Act really mgans 
“when a decree is sought tobe appealed from.” M 
Inre Suoretary @ Stare yor InpM, 49 M. L.J. 418; 
22 L. W. 330: (1925) M. W. N. 788; A. I. R. 1925 Mad. 
1241; 48 M. 939 601 
~ S, 14—Land Registration Act (B.C. VII of 

1876), ss. 28, 29, 80-—Proceedings before Land Regis- 

tration Collector, whether “civil proceedings” —~ 

Land Registration Collector, whether “Court,” : 

The term “civil proceeding” used in s. 14, Limita- 
tidh Act, is not meant to coveran application made 
under ss. 28 and 29 ors. 42 of the Land Registration 
Act nor can the Land Registration Deputy Collector 
be called a, “Court within the meaning of s. 14, 
Limitation Act, for the purpose of deciding cases 
under those sections of the hand Registration Act. 
Pat Ramse Prasan v. BIsHUNDUTT, TP, L. T. 61; A.I 
R. 1926 Pat, 194 244 

ss. 15 (2), 29. See Bomsay DISTRICT MUNIOI- 

PAL Act, 1901, s. 167 44 

8.19-—-Suggestion to settle matter, whether 
extends limitation. 

A suggestion made by adefendant that the matter 
might be settled, headed “without prejudice,” does not 
operate to extend limitation, as it cannot be. treated 
as an admission of liability. N Acent, G. IP. Ry. Oo, 
V. JASRUP SHRINATH, A. I. R. 1926 Nag. 57 135 
————. 8. 20-—Interest, payment towards— Character 

of payment, proof of—"As such", “person liable ‘to 

pay,” meaning of—Co-mortgagor, payment by— 

Extension of limitation ` 

Where a payment is made towards a debt but 
there ig nothing to show whether it was made in 
respect of principal or interest, the Court is entitled 
to find out on the evidence for what purpose the pay- 
ment was made. e 

The expression ‘as such'in s.20f the Limitation 
Act means that the payment must be made on 
account of interest which may be proved from the 
circumstances of the case from ewhich payment ag 
interest may be distinctly inferred and may be estab- 
lished by evidence. n e © : 

The expression ‘person fiable to. pay’in s. 20 of 
the Limitation Act does not mean the entire body of 
persons liablé to pay the debt but each individual 
d&btor who «would be liable for the whole debt. 
Under the law each co-mortgagor is liable for the 
entire debt securedsby the mortgage, and a’ payment 
by any ong of them towards inferest would operate to 
extend limitation. GO AcHoLa SUNDARI Der v. Doman 
SUNDARI Deni, A. I. R. 1926 Cal. 150 _ 774 
ss S. 22--Defendant made co-plaintiff, effect of 

-e imitation, whether affected. "e 

Sub-séction (1) of s. 22 of the Limitation Act has no 


appligation to a case where a party who was originally - 
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impleaded by the plaintiff as a defendant to the suit 
is transferred in that suit as a co-plaintiff. Pat 
Ras KISHORE Lat NAND KEOLYAR v. ALAM Ara BEGUM 
A. I. R. 1926 Pat. 28 e 82 
~S, 22—Suit against joint Hindu family 
described as firm—Amendment of title of plaint aftere 
expiry of limitation, effect of. 

The plaint in a suit torecover the amount of a 
haundi described ghe defendants as afirm but it was 
subsequently discovered that the defendants were not 
8 firm but a joint Hindu family doing business under 
the name by which they were described in the plaint. 
The title of the plaint was thereupon amended by 
substituting the names of the members ofthe family 
forthe name of the firm. On the date when the 
substitution was made the suit had become barred by 


time: 5 

Held, that there Was no addition @f parties within 
the meaning of s. 22 (1) of the Limitation Act but a 
mere substitution in order to correct a misdescription 
and that, therefore, the suit was not barred by time. 
B RAMPRASAD SHIVLAL v, SHRINIVAS BALMUKAND, 27 
Bom. L. R. 1122; A. I. R. 1925 Bom. 527 685 


m Sı 22—Suit, frame of—Railway Company— 
_ Suit against Manager —Misdescription—Amendn&nt 
of plaint, when to be allowed, 

Where there are two known persons in existence and 
the plaintiff brings the suit against one of them and 
afterwards applies to have theother brought on the 
record as defendant onthe ground that he all along 
intended to sue the oth®r and in substance he sued 
the other, the case is not one of misdescription but of 
euhestntlel and s. 22 of the Limitation Act would 
apply. 

__ No amendment of plaint should be allowed where 
it is applied for at a very late stage and will have the 
effect of adding a new partyto the suit ands. 22 of 
the Limitation Act would apply. 

_ Where instead of the Railway Company, its Agent 
is sued, the suitis not framed properly and is not 
therefore, maintainable. C AGENT, B. N. Ry. v. BEHARI 
Lar Dorr, 29 O. W. N. 614; A. I. R. 1925 Cal. 716; 52 
0. 783 6 L426 
m 8. 26. $ 

Section 26 of the “Limitation Act is remedial and is 
neither prohibitory nor exhaustive. Its object is to 
makegmore easy the establishment of rights of ease- 
ment and not to exclude or interfere with gthet titles 
and modes of acquiring easements, such as by grant 
either proved or implied. Pat ABDUL Guant.v. HARNAM 
aoan (1925) Pat.e250; A. I. R, 1925 Pat. 748; 7 P. L 
tee Sa 29. See Bousay DISTRICT Nana A 

1901, eae ARE 44 
‘Sch. I, 1 7. See LIMITATION : 
Sox. I, Arr.g102° ° ae coe 


e 
~ — Art. @&—Civil Prosedur 
V of 1908),0. XXT, er. 100, 101, ek ag a 
and tenant—Decree for arrears of rent—Sale f 
holding-*Purchase by landlord—Order under r ih 
Pe person dispossessed to possession*-Swit by 
andlord to wecover possession off i : 
an abandoument--Limitation 3 folding on ground 
he suit contemplated in 1. 103 
of th8 O. P. C. isa suit by a person iE = 
out of possession of property purchased in execa on 
of a decree and*claims possession under his aucti = 
purchase. The rule does not concern itself with* an 
‘other cause of action which such person, eparte from 
. 6 o 
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AA 
his characte as auction-purchafer, may have against 
the defendant. If a suit is brought. under r. 103 
within the statutory period, the right to bring a 
sult to establish the claim of¢he plaintiff as auction~ 
purchaser for possession of the property is lost. But 
ifhe has any other cause of action against the defend- 
ant it cannot be said that the rule bars his, suit 
based on such cause of action. 

Plaintiff obtainféd a vent-decree against a tenant 
and in execution of that gecree purchased and of- 
tained possessign of the holding of the judgment- 
debtor. Defendant thereupon made an application 
under r. 100 of O. XXI of the C. P. O. alleging dis- 
possession in execution of the decree and praying 
for restoration of possession. This application was 
allowed and more than ayeaf after the date of tha 
order allowing th® application plaintifi brought a 
suit for possession of the holding on the allegation 
that his tenant having parted with’ the holding 
wrongfully, the plaintiff was entitled to re-enter: 

Held, that plaintiff's suit was not one under the 
provisions of r. 103 of O. XXI of the C. P. ©. but 
was based on an entirely different cause of action 
and that, therefore, it was not governed by Art. 11A 
of Sch. I to the Limitation Act and was conses 
quently not barred by time. C AMBIKA OHARAN 
Buaxra v. Ram Prosan CHATTERJEE, 300. W. N. 163; 
42 C. L. J. 578; A. I. R. 1926 Cal. 377 675 


————. Sch. I, Art. 11A, s. 3—Civil Procedure Code 
(Act V of 1908), O. KAT, rr. 100, 1038—Execution 
of decree—Sale—Possession delivered to auction- 
parchaser—Application for restoration of possession, 
dismissal of—Suit for possession—Limitation— 
Appeal—Suit discovered to be barred by time— 
Appellate Court, duty of. 

Defendant purchased certain property in execution 
of arent-decree and took possession of it through 
Court. Plaintiff made an application under r. 100 of 
O. XXI of the O. P. O., for restoration of possession 
but the application was dismissed. More than a year 
after the date of the dismissal of the application 
plaintiff instituted a suit to recover possession of the 
property : ; 

Held, that the suit was one under r. 103 of O. XXI 
of the O. P. O., and was barred by the operation of 
Art, 11A of Sch. Ito the Limitation Act. 

An Appellate Court is bound to dismiss a suit if 
it finds that it is barred by limitation, even though 
limitation has not been set up in defence. G Kumup 
Craran Roy v. SAMBHU OHANDRA GHOSH 827 


Art. 14—Santhal Parganas—-Death of 
proprietor—Settlement of lands by prodhan——Heir 
of deceased, objection by, dismissal of -—Suit for 
declaration—Limitation. . 

On the death ofa Hindu widow who had succeeded 
to the estate of her husband in the:Santal Parganas 
the Sub-Divisional Officer passedan order that as no 
heir of the deceased was traceable the prodhan might 
settle the lands according to the village Record of 
Rights. The prodhan subsequently, reported that he 
had settled the lands with certain persons and on 
that report, the Sub-Divisional Oficer recorded an 
order “File.” The leir of thg deceased subsequently 
appeared and filed, an objection *but his claim was 
reject@l ind an order was passed that he should go to 
the Civil Court and ‘tha@if he sueceaded im establish- 
ing his claim he woutd Ve entitled to get possession 
of his land. “Shortly thereafter*thg heir who had filed 
the objegtio® died apd his sons filed aesuit for a 
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declaration that they being the next rev@sioners of 
the deceased Willow were entitled to get the lands 
left by her and that the defendants with whom the 
lands had been setiled by the prodhan were not 
entitled to retain the lands under the guise of a settle; 
ment at fouti. This suit was filed more than a year 
after the date of the order rejecting the objection filed 

by the plaintiffs’ father: e 
Held, that the suit was not one for setting aside 
the order of the “Sub-Divwisional Officer and was 
consequently not governed by Art. 14 8f Sch. I to the 
Limitation Act. Pat Haro MANDAL v. DHIRANATH Das, 
(1925) Pat. 288; A. I. R. 1925 Pat. 784; 7 P. L, T. 67 s 

. . 69 


———— Sch. |, Art. 31—Goods entrusted to Railway 
for carridge—Non-delivery—Damages, .suit for— 
Limitation. 

Where compensation is claimed for non-delivery 
of.goods entrusted to a Railway Company for carri- 
age, the suit, whether laid in tort or contract, is 
governed by Art. 31 of Sch. I to the Limitation Act 
and must be brought within one yearfrom the date 
when the goods ought to have been delivered. Pat 
AGENT OF THE BENGAL Nagpur RAILWAY Company LTD. 
v. Haute Mutt Cuacan Mout, 6 P. L. T. 565; A. I R. 
1925 Pat. 727; 5 Pat. 106; (1926) Pat, 114 374 


= Art. 31—-Suit against carrier to 
recover damages for non-delivery—Limitation. 
A suit against a carrier for compensation for non- 
delivery of goods irrespective of whether failure 
to deliver is due toa tort or to a breach of contract 


. is governed by Art. 31, Sch. I to the Limitation Act. 


NiAgent, G. 1. P. Ry. Co, v. JASRUP SHRINATH, A. IyR. 
1926- Nag. 57 135 


——__———- Arts. 36, 49—Deterioration of goods 
uit for compensation—Limitation. 


Article.36 and not Art. 49 of Sch. I to the Limita- ` 


_tion Act is applicable to a suit for compensation 
against the ijaradar of a market, where asa result 
ofa quarrel between thè plaintiff and the ijaradar 
about the payment of tolls, the plaintiff's goods are 
detained af the Police Station and there deteriorate. C 
Ananpa Onanpra KACHARU v. Barapa Kanta Dey, 42 


O. L. J. 203; A. I. R. 1926 Cal. 177 §09 
m — Art. 95, See CuHora NAGPUR 
Trnanoy Acr, 1908, s. 214 325 


e Art. 95—Decree obtained by fraud, 
whether void or voidable—Sale heldin execution of 
fraudulent decree—Sur to set aside decree and sale 
~~ Limitation, é . 

A transaction tainted with fraud is voidable and 
not vaid. A decree obtained by fraud, collusion or 
any other unlawful means, is a pronouncement ofa 
Court of Justice and cannot be treated as waste paper. 
The only objection that can be made toa decree as 
being void or a nullity must be on the ground that it 
was passed without jurisdiction. Where a decree is 
passed by a Cotirt- which had jurisdiction over the 
subject-matter of the suit,a plaintif will not succeed 
in obtaining any relief in respect of.ij unless he 
gets it vacated. . e ae . 

A sale held in execution of a fsaudnlent decree is 
not a void, but a voidablee sgle, till vacated By an 
appropriate proceedings the xighłs created “thereby 
are effective. Consequently where’ the right to ‘have 
a decree sgt aside as fraudulent has bgcome’barred 
by limitation, no deoree can be passed setting aside 
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the sale only as made in execution of a fraudulent 
decree. h 

A suit for a declaration that a decree and an auction. 
sale thereunder are not binding oh the plaintiff, is not 


. a mere declaratory suit but in substance a suit to get. 


@side the decree on the ground of fraud and is govern- 

ed by Art. 95 of Sch. I tothe Limitation. Act. C. 

JAZULUDDIN MAHAMMAD v. KHETRA Guorar, 30 C. W. N. 

59; A. I. R. 1926 Cal, 167 . 866 

———— Sch. |, Arts, 102, 7—Weighman’s wages, 
suit for—Limitation. 

A weighman employed to work at a shop is not a 
house-hold servant, nor is he an artisan, nor a mere 
labourer. He may be regarded in” fact as a shop- 
keeper's assistant. A suit by a weighman for his 
wages is, therefore, governed by Art. 102 and not*by 
Art.7 of Sch. I tothe Limitationg Act. A Mutsappr 
Lat v. Buacwan Das, L. R.6 A. 596 Civ.; 23 A. L.J. 
1059; A. I. R. 1926 All. 172 120 
————— Art. 120 See LIMITATION Act, 1908, 

1022 
- - “Art. 126—Mortgage—Suit for redemp- 
tion—-Term fixing period of redemption challenged 
—Article 126, applicability of. 


s. 6 


Where in a suit for redemption of a mortgage ` 
executed by the manager of a Hindu joint family . 


any term embodied in the mortgage-deed, such as 
the period fixed for redemption, or the interest 
stipulated, is challenged, it does not change the 
character of the suit for redemption into one for set- 
ting aside the mortgage. TH® object of sucha suit 
is to obtain relief under the mortgage and not in spite, 
of the mortgage, and Art. 126 of Sch. 1 to the: 
Limitation Act cannot be invoked in bar of the relief 
claimed. O Kaniz Fizza Bısı v. Data Din, 2 0. W. 
N. 650; A. I. R. 1925 .Oudh 678 184. 


—— Art, 132, 
Acr, 1908, s. 5 
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Art. 132—Mortgage—Money payable 
by instalments—Entire amount becoming due on 
default in payment of one instalment, effect of— 

Option of morigagee—-Waiver—Limitation. 

Where a mortgage-bond provides for thé payment of 
the mortgage-money by instalments and there isa 
condition attached that if default is made in payment 
of any one of the instdlments the mortgagee would-be 
entitled todemand the full amount secured the 
bond with interest, the mortgagee has the option to 
demand thé entire amount if there is default in pay- 
ment of any one of the instalments. It is, however, 
open to the mortgagee to avail himself of this right 
or to waive it. He can exercise his option and demandi 
payment of the entire amount on default of any one of 
the instalments or he can, under the terms of the bond, 
wait until the last instalment fails due. It is not 
obligatory for the “mortgagee to Bring a suit for 
realization of the entire ¢mqunt as seon as any one of 
the instalments falls due. If he waits until the expiry 
of thetime fpr payment of £il the instalments, his 
claim would mot be barred inse far as {he instal 
ments whi are within the period of limitation 
from the “date of thg institution of the suits are con- 
cerned. Pat RAMSEKHAR PRASHAD SGH v, MATHURA 
Lat, (1925) Pat. 215; A. I R.1925 Pat. 557;e4 Pat. £20 

. «249 
aa _ Art...” 132 — Mortgage —Mortgage 
*apeount payable on fixed date--Qption to enforce 
payment on default of payment of interest—Suit 
to%nforce mortgage—Limitation.: 


Where a mortgage-deed, by, which the principal’ 
e . e 


See Mapras Estates LAND ` 


. 
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amount was to be paid on a fixed date, provided that 
if the mortgagor should fail to pay the interest on 
the due date, the mortgagee would be at liberty to 
recover the whole amount together with principal and 
interest : 
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e ` 
The enti? ofthe name of a tenant as owner of the 
land of his tenancy in the Municipa? *records is not 
necessarily by itself such a proceeding as to amount 
to clear manifestation of the*intention of the tenant 
tg set up his own title to the land. Such an entry 


Held, ona construction of the document, that an® might well be made with the permission ‘of the land- 


option was reserved to the mortgagee to enforce the 
clause at his pleasure, and that the period of limita- 
tion for a suit to enforce the mortgage under Art.:132 
of Sch. I to the Limitation Act started to run not on 
the date of default in the payment of interest but 
when the money became due under the terms of the 
main contract. Murata CHETMAR v. VENKATA- 
sUBBAYULU Narpu, 22 L. W.67;49 M. L. J. $94; A. L R. 
1926 Mad. 160 1033 
— Sch. |, Art. 134—Mortgage—Transfer by 

mortgagee—Suit by mortgagor to gecover - possession 

of mortgaged property—Limitation, commencement 

of—Mortgagee put in possession—Allegation of 

absolute transfer in favour of mortgagee—Burden 


of proof, 

Article 134 of Sch.Ito the Limitation Act cannot 
be pleaded in -defence to a suit to recover possession 
of mortgaged property unless the person pleading it 
has had 12’years’ possession of the property in fit. 
The Article refers to cases in which the subsequent 
transfer has been with possessionand applies only to 
suits to recover possession of immoveable property. 


Where land is mortgaged without possession and. 


possession of it subsequently passes to the mortgagee 

the burden of proving tlt the transfer in which pos- 

session was given was an outright sale lies on the 

person alleging it. RA.T.A.R.M.M. Onerry Frrar 

v. Manomep Kasim, 3 R. 367; A. I. R. 1925 Rang. an 
i 1 

- Art, 144—Transfer of Property Act 

(IV of 1882), ss. 105, 111 (g)—Landlord and tenant—- 

Tenant-at-will—Adverse possession, ingredients of — 

Limitation, commencement of. 

It is possible for a tenant-at-will without first sur- 
rendering his tenancy and without effecting a new forci- 
ble entry on the land to set up a claim to hold by afflux 
of time so that his claim so todo may be ultimately 
uncontestable. To such cases the period of limitation 
applicable is that ‘provided,in „Art. 144 of Sch. I to 





the Limitation Act and the time from which the period - 


of limjtation begins to run is the date when the pdésses- 
sion of the defendant becomes adverse to the plaintiff. 
Asa general rule failure to pay rent by a tenant-at- 
will is apt to be regarded as the starting poinj of limita- 
tion, because thate in itself amounts to a forfeiture of 
the tenure and if the tenant refuses to pay the rent 
the landlord has unmistakably notice and an oppor- 
tunity if he wisheg to eject the tenant and if he does 
not eject the tenant and allows him to remain in 
ossession limgita¥ion begins to rur against him. Mere 
ailure, however: on the waft of the landlord to exact 
from the tenant therent due would ‘not enable the 


tenant to assert that he “was holding adversely. In a ` 
casein which the tehant is by virtue of his agreement . 


with the landlord not liable to pay any rent, the mere 
failure tg pay rent cannot form the starting point of 
limitation. 

The factthat a tendnt-at-will has made®structural 
alterations on the land of his tenancy to the.knqwledge 
of the owner does not convert thé possession of the 
tenant into adveyse possession, inasmuch as suclf¢ofi- 
struction or alteration by even a tenent-at-willis not 


. necessarily wholly incompatible with his positjox asa 


tenant. | = es z 
e bal e 


lord on grounds of convenience, . 

An assertion inya public circular, however, by a, 
person in permissive occupation of land and not pay- 
ing rent or rendering services to tite landlord, to the 
effect thatthe ¢and belongs to him amounts to an 
assertion of adverse title and: converts his possession 
into adverse possession and limitation begins to run 
against the landlord from the date of such aasertion. 

Per Aston, A. J. C.—Section 111 (g) of the Transfer 
of Property Act hgs no application to a permissive 
tenancy which does not fall within the purview of 
s. 105 of the Act. < i 

In the case of a monthly tenant or' a tenant from 
year to year something more than a ‘mere assertion 
of adversity would be required to determine the ten- 
ancy. Such an assertion merely gives the landlord the 
option to evict the tenant and the tehant must still 
prove some act on the part of the landlord indicating 
that the tenancy has been determined before he can 
claim that his possession was not thatof a tenant but 
was adverse. : 

In the case of a permissive tenancy ora tenancy-at- 
will, however, it is an ingredient of the tenaney that it 
is terminable on the will either ofthe landlord or the 
tenant and in such a case the possession of the tenant ~ 
becomes adverse to the landlord when he sets upa 
title of ownership in the property. S SIDIK HAJI Yaocs 
v. Manomep Farug, A. I. R. 1926 Sind 71 1007 ~ 


——— Sch. |, Art. 148. See Consrrucrion OF 


DOCUMENTS 763 
Art. 154. See Cr. P. O., 1898, s. 476 
-< (1) 529 
———_——_—— Art, 182—Deecree for sale—Pro- 
perties situated in different Districts—Transfer + 
certificate, application fos—Step-in-aid of execu- 
tron, ; 

In the case of a decree for sale of two set&of proper- 
ties situated in different districts, an application for 
grant of a certificate of transfer of the decree from one 
district to the other cannot operate to save limitation 
in respect of an application for execution relating to 
the properties in the other district, A BEGAM SULTAN V. 
Sarvi BEGAN, 23 A. L. J. 977; L. R. 6 A. 082 Civ; A. I. 
R. 1926 All. 93 274 


———— Art, 182 (5)--Civil Procedure Code 
(Act: V of 1908), ss. 50, 99-—Hecution of decree— 
Decree transferred for exectition—Death of judgment- 
debtor—Substitution, application ‘for, wher, to be 
made—Application made in Court to which deerce 
has been transferred, validity of—Legal repre- 
sentative, name of, incorrectly describéd, effect of 
—Step-in-aid of execution—Limitation, extension of, 
An application for the ,substitution-of thé names 

of the legal representatives of a deceased’ judgment- 

debtor’on the record in place of the deceased may be 
made to the Court to which the decree has been trans» 
ferred for *execution, dnd opemates to extend limitation 





under cl, (3) of Art.2182 of Sch. Ito the Limitation Act. ° - 


lu any casé the fact thatghe application is not made to , 
the Ceurt which pasged the degree is a mere irregular- 
ity which ig covered bys. 99 of the C. P:©., and 
does net repder the application altogether invalid 
for the. purpescs of sextending limitation, 
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° Where in such am application the name ef the legal to proceed as for a money-decree. On 19th November 


representative pf the deceased judgment-debtor is 
not correctly given under a bone fide mistake, the 
application is nevertheless one to take a step-in-aid of 
-execution within the meaning of cl. (5) of Art. 182 of 
Sch. I to the.Limitation Act and operates to extend 
limitation. L Beevm BIBI v. Buraq Suan & Sona, 2 L. 
©. 121; A. I. R.°1926 Lah. 34 1050 
Sch. |, Art. 182 (5)—Ewedution of decree— 

Application asking for attachment and sale of 

property sutside jurisdicttyn of Coyrt—Good faith 

—HExtension of limitation—‘For execution,” “step-in- 

aid of execution,” meaning of. 

The words “for execution” and “step-in-aid of exe- 
eution” it cl. (3) of Art. 182 of Sch. 1 to the Limitation 
Act mean “for the purpose of obtaining execution” 
and “step taken for the purpose of*obtaining execu- 
tion” respectively. 

The bona fides pr mala fides of an earlier application 
for execution is an important ingredient in deter- 
mining whether that application is effective for the 
purpose of saving limitation under cl. (5) of Art. 182 
of Sch. I to the Limitation Act for a later application, 
though the bona fides or mala fides of the later applica- 
tion cannot be judged at the time when it is presented 
from anything that has gone before and, therefore, 
cannot at the time of presentation be entered into. 





An application for execution which asks the Court" 


for a relief which the Court cannot grant, for instance 
the attachment and sale of property outside the juris- 
diction of the Court, is not an application in accord- 
ance with law within the meaning of cl. (5) of Art. 182 
of Sch.-1 to the Limitation Act and does not operate 
to extend limitation under that clause. A SHEO PRASAD 
v, NARAINIBAT, A. I R. 1926 All, 95; 24 A. L.J. 137 

P 938 





—— Art. 182 (5), (6)—Civil Procedure 
Code (Act V of 1908), O. XXI, rr. 11, 12, 18, 14, 22 
-Execution of decree-Application for execution 
_ made by one of several joint decree-holders, whether 
in accordance with law-—Notice under r. 22 of 

O.XLI, issue of, whether extends limitation. 

An execution application is one made in accordance 
with thelaW within the meaning of Art. lz (5) of 
Sch. 1 to the Limitation Act if the particulars 
required by rr. 11 to 14 of O. XXI, of the u. I. C. 
are mentioned in the application. “The mere fact that 
the application is made by one of several joint decree- 
holders does not take it out of the purview of cl. (5) 
of Art. 182. 

Even where an application for execution is not 
one ixfaccordance with theelaw a notice issued under 
r. 22 of O. XXI of the, C. P. O. upon such application 
would be a step which would give a fresh start for 
limitatigh under cl. (6) of Art. 182 of Sch. 1 to the 
Limitation Act, PatJocenpra PRASAD NARAYAN SINHA 
v. MUNGAL Prasan Sanu, (1925) Pat. 315; A. L R. 1926 
Pat. L6u i 847 


——— ~~ Art, 182,°s. 29 (1) (b)—Bengal 
Tenancy Act (VIII of 1885)*Sch. IIL, Part 111, Art. 
8- -Execution of decree—sale in execution—sale set 
aside—resh* application for execution, pature of— 
Limitatién. 8 . 
Respondent, a co-sharer fandlord, gbtgined.a decree 

` for rent against the appellant, on 24th July 1920. On’ 

2lst May 1423 respondent preSenteda petition for 
execution pi the decree ahd for’ certain reasons the 

Executing Court held that the decree could not he 

gxecuted as æ rent-decree and exgention wês alld 

e 


. . 


1923 some property belonging to the appellant-judg- 
ment-debtor was sold. The sale was confirmed on 
20th December and the case was dismissed on full 
satisfaction. On the same day the appellant put ina 
Jetition to set aside the sale under the provisions of 
O. XXI, r. 90 of the O. P. O., and the sale was eventual- 
ly set aside on the 8th March 1924. On 24th Marche 
1924 respondent applied once .mora @ execute his 
decree as a rent-decree : 

Held, (1) that the second application for execution 
was onein continuation of the first application inas- 
much as the prayer in both the applications made by the 
respondent was that the decree should be executed as 
a rent-decree ; 4 

(2) that in any case the sale in execution of the first 
decree having been set aside, the resgondent's right to 
execute the decree Sevived and the second application, 
having heen made within three years of the date on 
which the sale had been set aside was not barred by 
limitation. Pat Dzonarayan SINGH v, Ram PRASAD, 
A. I. R. 1926 Pat. 143 799 


——— Sch. |, Art. of decree—- 
Decree-holder, death of—Legal  representatire, 
substitution of, whether necessary—Payment,” 
whether must be by judgment-debtor or his agent— 

Limitation, i 

On the death of a decree-holder, it is not necessary 
that his legal representative should bring himself on 
the record in‘the place ofgthe deceased before 
applying to execute the decree. No such process is 
contemplated by the procedure laidydown either in 
the Procedure Code or in the rules hn the Original 
Side. All that is necessary is that the person who 
becomes by operation of law entitled to have execu. 
tion should make an application for execution. 

A payment to save limitation and give rise to a 
iresh starting point under Art. 183 of Sch. I to the 
Limitation Act must be for the judgment-debtor or 
on his account. It is not necessary that it should be 
either by the debtor himself or by some person acting 
on his behalf. 

Where the holder of a decree on the @riginal Side 
of the High Court died without drawing from the 
Court a sum of money erdeyed to be raid: to him and 
on his death the Administrator-General, as Ad- 
ministrator pendente lite in an Administration Suit 
relating to the estate of the deceased, applied for pay- 


183—LExecution 


ment out of the amount and the Court directed the - 


payment and within 12 yeas therefrom an assignee of 
the decree applied to execute the decrée: 

Held, that the application was not time-barred 
under Art. 183 of Sch. I to the Limitation Act. 

(Per Srinivasa Iyengar, J.)~Quere~ Whether a 
Court of Law can hp deemed to besan agent duly 
authorised on behalf ofa „debtor to Makè any such 
payment as would,save limitation. M ARJEE Prapappa 
Ouetty v KONETI Desixacnari, &9 M. L. J. 101; 22L, 
W.78; ATL R. 1925 Mad. 1131; (1925) M. W. N. 554 & 
7035. . * 1028 
Lunacy Act (IV of 1912), s. 65—-Person of unsound 

mind—K inding as fo incapacity to manage himself 
- and his afiaırs, whether necessdry—Persom of weak 

memory, whether of unsound mind and incapable 
of maniging himsedf and his affairs, 

Laga s. 65 of the Lunacy Act what the Court has 
to decide „is whether the person before it is of un- 
sound mind and is incapable of managing himself and 
his affaive, and it is open toythe Court to find upder 

š ` l e 7 =. ` e a 
e 
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- A. I. R. 1926 Oar 155 
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that section that a man is of unsound mind so as to - 


be incapable of managing his affairs but that he is cap- 
able of managing himself and is not dangerous to him- 
self or to others. * 

A person whose mental condition has been affected 
by a stroke of paralysis as a result of which his 
memory has become seriously defective but who is 
able to answer questions with regard tohis family 
and his estateevith a certain amount of intelligence 
cannot be said to be of unsound mind and incapable of 
managing himself and his affairs within the meaning 
of s.65 of the Lunacy Act. CG Upenpra Monon Roy 
CHOUDHURY v. NARENDRA Monon Roy, 30 0. W. are 
e 
Madras Abkari Act (lof 1886), ss. 31, 34, 55 

e —Penal Code (Act XLV of 1860), s. 188—Criminal 

Procedure Codg (Act V of 1898), s. 190 (1) (b)—Sale 

of arrack in contravention of @llector's order and 

terms of license —O ffence—Abkari Inspector's report, 
absence of, effect of—Jurisdiction of Magistrate to 
take cognizance—Conviction—Procedure. 

A person selling arrack in his shop at an hour in 
contravention of an order promulgated by the District 
Collector does not’commit an offence under s. 188 of 
the Penal Code. In such a case there is no question 
of causing or tending to cause obstruction, annoy- 
ance orinjury to any one, and.it does not follow, as 
amatter of course, that selling drinks will lead to 
riots or disturbance. 

The Madras Abkari Act is not self-contained in the 
matter of the proce@ure for the investigation of 
offences under s. 55 of the Act. In such a case the 
procedure to be followed is laid down in 8. 5 (2) of 
the Or. P. O. to be under that Code. There is nothing 
in the Act to indicate what is the procedure to be 
followed when an offender-is sent under s. 31 of the 
Act direct to a Magistrate, nor is there a provision 
at all for a case where the offender is not placed 
under arrest. 

Where in a prosecution unders. 31 of the Abkari 
Act the accused is neither arrested nor bailed out 
before the trial begins; the Police has authority to 
send him direct before a Magistrate. It is, therefore, 
a case to Which s. 190 (1) (b) ofthe Or.P. O. will 
apply. The absence of a report by an Abkari Inspec- 
tor in such a case does not*debar a Magistrate from tak- 
ing cognizance of an offence under s. 55 of the Act and 
a @nviction by him is not open to objection. 

Where a ease investigated by a Police Officer 
includes in addition toan offence under s. 55of the 
Abkari Act a non-cognizable offence under the Penal 
Code, the Police Officer would be correct in taking up 
the more serious offence as the principal offence, that 
is, the one in which he‘could arrest without a warrant, 
namely, under 85 of the Abkari Act, and following the 
provisions of that Act, so far aseit can be done, rather 
than of th®Cre P. C., and, if he can follow the pro- 
visions of hoth by erstring that the accused should 
appear before a Magistrate, it is obviously his duty 
to do so. The same ‘procedure wilf-be the proper 
procedttre fora Police Officer toad¢pt when he is 
confrqnted with an offender whose offences are both 
under s, 55 af the Abkari Act atd a cognizable offence 
under ths Penal Code. M In re YERLAGADDA VENKANNA, 
48 M. L. J. 605; (1925) M. W. N. 396; 22 L. W. 98; A. 
I R. 1925 Mad. 856; 26 Cr. L. J. J556 ° °° 436 


Madras Civil Rules of Practice, Appendjx A, 


r.1, Cl. (--mergent application for avrest— 


` Process fee—Ordinary fee, whether inelfides Addi- 


“ei 


tional fee for extna days of detention, . 
o. è e, e 
. . -0 ® . e 
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Madras Civil Rules of Practlog —coneld, 
Under tie Madras Civil Rulés ob Practice, Appendix 
A, on anapplication for the emergent issue of process” 
for the arrest of the judgmerft-debtqr, the fee payable 


sis the ordinary fee and kalf as much again, and 
ordinary fee includes the extra amount that has to be 


ə paid for any further detention beyond the three days 


under sub-els. (e) and (f) of cl. IL of the rules in the 
Appendix. 5 

The additional feefor detention beyond three days 
isas much a portion of the ordinary fee on an ordihary 
application iog arrest of $ person- as`the'original fee 
itself is. M [nre VENKATARAMA Iver, (1925; M. W. N. 
TN L. W. 327; 49 M. L. J. 440; A. I. R. 1925 Ma 
12: : 6 


Madras District Municlpallties Act (V of 1920) 
—Rules for gecision of disputes as to validity 
of elections, r. 11--Validity of vote—Returning | 
Officer, whether final authority-Election Court, 
jurisdiction of—-Ballot paper, matks on, effect of— 
Electoral Roll—Two persons corresponding to 
description—Voting by one, validity of—Revision. 
Rule 11 of the rules under the Madras District 

Municipalities Act of 1920 gives the Election Court 

jurisdiction to decide for itself whether the Returning 

Officer's rejection or refusal of a vote was proper, and, 

if it was not proper, and the result of the election has 


4 been materially affected thereby, it may set aside the , 


election’ and order a freSh one, or, if the result of the 
scrutiny is to givea majority to another candidate, 
it may declare that candidate duly elected. 

In the matter of a decision as to the validity ofa 
vote, the Election Court and not the Returning Officer 
is the final authority. 

The right point of view from which the question of 
the validity of a vote by ballot is to be consideréd by 
the Polling Officer is to see whether any reasonable 
ground has been shown for concluding that by the 
marks onthe voting paper, the voters might be 
identified. 

Where on a ballot paper, besides the cross mark 
against the name of one of the candidates, there were ‘ 
lines scoring out the names of the other candidates 
and the Election Court held that the vote was valid.: 

Held, on revision, that the decision-on the yuestion 
of the validity ofthe vote was within the jurisdic- 
tion of the Election Court, and that there was neither 
lack of jurisdiction nor irregular exercise of it, which 
would give the High Court authority to interfere 
under .s. 115 of the O. P. ©. 

Where the description ofa voter onan Electoral 
Roll was “Murugesan, fitter” and a person who cora 
responded tothe description presented himSelf for 
voting and was allowed to dogo but on an election 
petition it was sought tobe shown that there was 
another person who corresponded to the description 
in the Electoral Roll and, therefore, the vote as 
recorded was invalid, but the Election Court held the 
vote to be valid: $ 

Held, that there was no irregularity and that in the 
absence of proof that the person who voted was not 
the voter mentioned in the Electotal Roll, there was 
no ground for interference in revision. M MAMUNDI 
KONAR Vvs SHAMSUDDIN SAHIB BAHADUR, 49 M. L. J. 381; 
22 L. W. 507; A. É R.1928 Maq. 1207 . 771 


menari Rules for decision of election disputes, -r. 12 


Disqualified candidate elected—Objection petitidh 

— Nert candidate, dhethe? can be declarad.elected, 

Under %. 12 of the Rules far the decision of dis.’ 
putes as ® the yglidity of an elect®n under the - 


ro 8 
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e e 5 ` 
Madras District Muficipalities Act, if thg candidate 
obtaining thee largest number of votes at an election 
is unseated om the gtound that he is interested ina 
Municipal contract and ig, therefore, disqualified from 
sitting, the candidate obtaining the next largest 
number of* votes cannot be declared elected in the 
absence of an allegation and proof that the disqualifi- 
cation under which the successful candidate is 
ujtimately found to labour was kfiown to the voters 
who cast their votes for hip. 

Ifa voter throws away ja vote by ignoring some- 
thing which he could have known and which would 
have told him that he was throwing away his note 
because, he yas giving it for a person who could 
never succeed in the election, then his vote is to be 
taker as wiped out of the election and the man who 
has the next highest number of vetes can be declared 
duly elected; but, if the votes were given in ignorance 
of the disqualification under which the candidate of 
his choice was‘in fact labouring, then it would be in- 
equitable to allow the votes to be thrown away for 
that reason and the only proper course is to order re- 
election. M GOPALA IYENGAR v. MAHOMED IBRAHIM 
RowTHER, 22 L. W. 320; 48 M. 509; 49 M. L. J. 606; 
(1925) M. W. N. 783 & 824; A. I. R. 1925 Mad. me 

< ve 59 


mn $, 4 (a)-~Rules for conduct of Elections, rr. 
4; 82—Rules for decision of election disputes, r. 11 
Vice-Chairman of Municipality acting as Chair- 
man and passing his own nomination paper—Breach 
ofirule—Hlection, validity of—Result of election, whe- 
ther materially ajffected—“Vice-Chairman,” whether 
“officer” — Erroneous interpretation of rule—Revision 

. Interference by High Court. 


Under the rules framed under the Madras District 
MunicipalitiescAct, relating to the decision of election 
disputes, a breach of the Election Rules will not in 
itself justify an Election Oourt holding that the elec- 
tion is invalid. It must be further proved that the 
breach of the rules has materially affected the result 
of the election. i 

The result of the election must be affected in some 
, other way than by the mere breach of the rule; the 

breach must have resulted in and produced some other 
result which has in itself the effect of invalidating a 
candidature ora nomination or an election. 

The Vice-Ohairman ofa Municipality is not an 
“officer” within the meaning of s 4 (a) of the Madras 
District Municipalities Act and is not ‘incompetent to 
stand for election to the Municipal Council. 

Where a Vice Chairman of a Municipality, who was 
acting as Chairman during the temporary absence of 
the Chairman, hinfself scrutinised and passed his own 
nomination paper in the matter of nomination of 
candidates for a vacancy in his Municipal ward : 

Held, that x.°32 of the rules for the conduct of 


elections was thereby broken but such breach would- 


not invalidate the subsequent election -unless it was 
proved that the result of the election was materially 
affected by such breaclf. < : 

Where a finding bya Court that. the result ofan 
election was materially affected by a breach of the 
Election Rules is based on no-evidente‘aiiq is contrary 
to a rule governing the conduct of elections the Court 
must be held to have exercised its’ jurisdietéon with 
material irregularity so as tê- warrant interference by 
the High Court in rêvisioi. Buta mere -erroneous 
interpretation of arule by a subordina Court unless 
it is unrefsonable or perverse jae matter quite within 

<. °* g 
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its jurisdiction and would not amount to material 
irregularity. M PALANIAPPA (OHETTIAR vV. KRISHNA- 
SWAMY OHETTIAR, 48 M. L, J. 696; A. I. R. 1925 Mad. 
877; 22 L. W. 429; (1925) M. W. N. 759 368 


ss. 219 (1), 313 (c)—Chairman’s notice for 
© removal of dangerous tree disobeyed—Offender pro- 
secuted—Duty of Criminal Court. è 
If the Chairman of a Municipality prosecutes a 
person for non-compliance with æ notice for the 
removal of a dangerous tree, the Criminal Court has 
only to see whether the notice was properly served 
and was disobeyed.. It has no business to go into 
the question’ whether the Chairman was right in 
thinking thetree to be dangerows. M CHAIRMAN, 
MUNICIPAL COUNCIL, CHIOACOLB v. GAJIREDDI BETHA- 
RAMAYYA, 21 L. W. 280; A. I. R. 1925 Mad. 584; 26 Cr. 
L. J. 1496 : 152 


e 
Madras Estates Land Act (I of 1908), ss. 3 (2) 

(d), 189-~—-Shrotriemdar, suit by, for vrent— 

Shrotriem, whether estate—Grant of melvaram only 

to person’ not owning kudivaram—Jurisdiction of 

Civil“ and Revenue Courts—Appeal, second—Mixed 

question of fact and law. 

: Where ina suit instituted in the Civil Court for 
arrears of rent by a shrotriemdar, the tenants raise the 
plea of want of jurisdiction of the Civil Court, on the 
ground that the shrotriem is an estate, the point for 
decision is whether at the time of the grant the 
shrotriemdar had not the kudivaram right also. In’ 
other words whether it is pypved by evidence that at 
the time ofthe grant there were any tenants in the 
village holding lands with any right of occupancy by 
custom or otherwise. It is immaterial that at the date 
of ng the shrotriemdar may have only the melvaram 
right. 

If the shrotriemdar was originally the kudivaram- 
dar and the melwaram also was granted to him, but 
he subsequently divested himself of the kudivaram 
right, the village is not an “estate” since on a proper 
construction of s. 3 (2) (d) of the Madras Estates Land 
Act, the words “toa person not owning the kudivaram 
thereof” refer to the time when the inam was granted, 

Under the Madras Estates Land Ast not all shro- 
triemdars and inamdars are landholders but only 
those who at the time ofthe grant did not own the 
kudivaram, in other words, the share of a tenant with 
a right of occupancy. e 

The question whether a grant was of the 
melvaram only to a person not owning the kudivaram 
within the meaning of se3 (2) (d) of the Madras Estates 
Land Act isa mixed question of*fact and law. M 
CHAKIRI SUBAYYA v. YERADODDI Mat Reppy, 21 L. W. 
694; 49 M. L. J. 126; A. 1. R. 1925 Mad. 1681 * 269 
———— $8. 5,132 —Contract Agt (IX of 1872), s. 69 

—Limitation Act (IX of 1908), Sch. I, Art. 182— 

Payment of rent by one of several joint ryots— 


Charge on shares of otken ryots> Contribution, suit, | 


for—Limitation. - è 
Where oñe of.two or more _ryots holding a joint 
Hatta undersea landholder pays the wholeerent due te 
the landholder in ‘or der to save the holding fromsale, 
he is, by operationof law, entitled p a charge upon 
the share of each of hisco-sharers for the realisation 
of the latter's share of the rent. A swit to enforce 
such charge is governed by Art 132 of Sch. I to 

éhą Limitation Act.” `- 
ere is no distinction between & eharge given under 
%. 6 ofthe Madras Estates Land Act and the charge 
given under g. 2 of the Madyas Revenue Recovery Act, 

6 e 
® g e. ° E 
e + 
e 
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~ A. L R. 1926 Mad. 141; (1925) M. W. N. 722 
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Both cases come within the purview of Art. 132 of Sch. 
I to the Limitation Act. 

Section 132 of the Madras Estates Land Act relates 
only to'a question of procedure and does not affect 
the substantive rights of the parties and does not 
prohibit a Civil Court from enforcing a charge for 
rent given bys. 5 of the Act. M NAGALLA KOTTAYA 
v. Kocantr Korrappa, 49 M. L. J. 117; 23 L. Ws 

1 
— S$. 7¥—Rent—Dry and garden lands, 

irrigation of, with landlord's tank water—Com- 

pensation, rate at which, payable—Cess payable to 
village servants, inclusion of, in patta. 

Under the Madras Estates Land Act, when dry and 
garden lands ar& irrigated by the raiyas with tank 





“water. with the landlord's permission, there is no 


invariable rule that the wet rate is the proper rate to 
-fix for such landse The landlord is entitled to reason- 
able compensation for the use of his water. The 
question has to be determined in each case as to the 
reasonable amount of compensation and the pro- 
per method of fixing the rate chargeable. 

A provision for payment of acertain cesg, not to 
the landlord but to village servants, should not be 


.inserted in a patta tendered to the raiyat. M 
Kownpacunta MRUTYANJATAH ~v. MALLE VENKA- 
834 


PATHIGADU, 49 M. L, J. 333; 22 L. W. 724 
—_——- S, 132. See Mapras ESTATES LAND AOT, ee 
8.5 


Madras Local Boards Act (V of 1884), s. 73— 
Limitation Act (IX @f 1908), Sch. I, Art. 120— 
Land-holder, right of, to recover road cess from 
intermediate land-holder—Limitation. 

Under gs. 73 0f the Madras Local Boards Act 
of 1884 the land-holder is entitled to recover from an 
intermediate land-holder the whole of the tax paid in 


“respect ofthe land held by him less half the tax 


assessable on the amount of the poruppu. The limita- 
tion period for a suit to recover it is six years 
under Art. 120 of Sch. I to tho Limitation Act. M 
KUPPUSWAMI iver v. Raseswara SETHUPATHI, 22 L. W, 
258; 49 M. L. J. 462; A.I. R. 1925 Mad. 1282 - 973 


‘Malabar Compensation for Tenants’ Improve- 
ments Act (I of 1900), S. 4—Improvements— 
Conversion of one crop land into two crop land— 
Burden of proof. oR 
Thee effect of s. 4 of the Malabar Compensatjon for 

Tenants’ Improvements Act is to throws upon the 
landlord, when once it is shown that one crop land has 
been converted into two cropéand, the burden of prov- 
ing that this was hot due to anything done or spent 
-by the tenant. 
“In such a case it is unnecessary to prove that the 
improvement was definitely due to the exertions of the 
tenant. M Kizuaxyarer Krisonamapar V., MARAMBATTE 
UNNIMAMMU, @ MM. L. J. 99; 221. W., 186; A. LR. 
1925 Mad. 1222, ° ..” . 999 


Malabar Law--Maint®nance karar—Allotment of 
properties ın lieue of maintenante to, members of 
tavazhi, “existing and future—Subsequent suit for 
enhanced maintenance—Parties, necessary—Frame 
of suit, be 
An arrangement for maintenance made by a 

| karnazan cannot be set aside by his succesgor except 
for good cause. we 

Where a karnayan of a.Malabar.tarwad enteredsigtd 
a karar with some members of his tarwad by whieh 
certain properties were allotted tothem and fhejy 

. m e 
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. a ` 
families for their maintenancesang it appeared .that’ 
the docum@nt was intended to enure for the benefit 
not only of the members then. in exi$tence but also of 
kersons subsequently born, a suit for enhanced 
maintenance against a suceseding karnavan by the 
members of the tavazhi is not maintainable without 
he remaining members of the tarwgd or at least the 
other members of the tavazhi who argin possession 
of tarwad propeijies in lieu of maintenance being - 
impleaded as parties. . G . 
Ifthe members of a tevazhi think that the cir- 
cumstances of their family warrant claim to enhanced 
maintenance it is not open*to them to have the 
benefit of an allotment for maintenance to their 
tavazhi already made and also seek te add to it a 
separate allotment for each individual ignoring the 
benefits which they are already receiving. M KUNHA- 
HOMED v, Sara Uma, 49 M. L.J. 121; A. I. R. 1925 
Mad. 1158 -l 849 


-Nambudri Hlom—Family karar providing for 
management of properties—Karnavan, restrictions 
on rights of, validity of—Suit ‘against Anandravan 
for acts of misconduct—Defendant becoming Karha- 
van during pendency of suit—Suit, whether can 
proceed, 


An agreement by an anandravan under a family 
karar to have his rights as karnavan restricted when, 
he succeeds to the latter office is valid and effective, 
but the agreement must be clearly expressed.’ 

Ordinarily a suit for the recovery of tarwad pro- 
perty must be brought bythe karnavan and an 
anandravan cannot sue unless the karnavan is under 
some disability. Where, however, a suit is brought 
to recover tarwad property from the karnavan him- 
self and for the removal of the latter from his office, 
the suit must in the nature of things be brought by 
persons other than the karnavan, K 

Where a deférdant is charged with mis-conduct as 
an anandravan the fact that he has become karnavan 
since the institution of the suit cannot absolve him 
from his liability for such misconduct. The mere 
fact of his becoming a karnavan cannot do away with 
his responsibility for all his previous acts. 

The members ofa nambudri illom entered into ao 
karar by which provision was made for the manage- 
ment ofthe illom. The first plaintiff; who was the 
karnavan, gave up practically all his rights as such. 
The defendant who was then the senior anandravan 
was appointed manager of one set of properties and 
the third plaintiff was appointed manager of another 
set of properties. The karar provided in detail for 
the various acts of management and for succession to 
the managership. One of the conditions of the karar 
was that it should remain in force until it was set 
aside by means of a registered document executed by 
all the adult members of the illom. After the defend- 
ant had been managing the properties -allotted to him 
for sometime, the first plaintiff and plaintiffs Nos. 2 
and 3, who were the only adult males in the illom, 
being dissatisfied with the, management ofthe pro- 
perties by the defendant called upon ‘him ‘to explain 
his conduct. He failed todoso and thereupon in 
accordance .with the procedure laid down*in the 
kerar, the plaintifis dismissed him from his office 
and brought a suit fera declaration that the defend- 
ant wa8 no’ longer entitlal to manage the properties 
and for dn account and other seliefs. After the suit 
was filed thg first plaintiff died and the defendant 
became the Agrnavan of the illom, He ethereupon 

* 





2 a 0 A 

Vol, 90] 

e -, 2: 

Malabar Law-—Xoncld.. |, ; s 
. a 

eontehded that the” suft could not procee@ against 

: bie s. 

Held, (1) thatthe karar to which the defendant 
was party was still bindifg upon him and had not” 
come toanend merely by the death of the previous 
karnavan; ° ° 

(2) that the deféndant having agreed to be bound 
by the terms ofthe karar, his rights as karnavan 
were restricted in accordance with the terms of the 
karar ; s woe e 
` (3) that consequently the swit could psoceed against 
the defendant in accordance with the termsof the 
karar. M SANKARAN v. VaTAKKIMYEDATH KIRANCHAT, 

48 M. L. J. 691, A. I. R. 1925 Mad. 894; 23 L. m 

Tarwad—Karnavan, powersof, to demise land 
on kanom and grant melcharth—Family with small 
property—Property held by junior members for 

= maintenance—Demise, whether prudent. : 

The demising of lands on kanomin a Malabar: 
tarward isin the ordinary course of management by 
the karnavans of well-to-do families, and the 
karnavan of a tarwad or tavazhi has ordinarily full 
power to demise lands belonging to the tarwad or 
tavazhi on kanom, and, after the expiry of the period 
of kanom, to give melcharth. 

_ But where the family property is small and cor- 
sists of very few items, which are actually in the 
possession of the junior members of the family under 
arrangement with the karnavan for maintenance and 
out of the income of which they. maintain themselves 
and the karnavan has no other property with which 
to maintain them, itis not a prudent act on the part 
of the karnavan to grant the properties on kanom to a 
stranger and thereby dispossess them of the lands, 
Such a demise is not binding on the members affected. 
M Cease v. Pazant, 21 L. W.78; A I. R. 1925 SE 


Mamilatdars’ Courts Act’ (Il of 1906); s. 23— 
Revision—Applicant, whether entitled to be heard. 
The ordinary rule is that where the law allows a 

party to make an application to a Court, the appli- 

cant is entitled to be heard either in person or through 

his Pleader, before his application is rejected. 
Therefora, where a person dissatisfied with the 

decision of a mamlatdar under the Mamlstdars’ Courts 

Act applies to the Collector under s. 23 of the Act 

to revise the order of the mamlatdar he is entitled to 

bs heard either in person or through his Pleader 


before his application is rejected. B GANPATI KONDAJI | 


SanpBuar v. MARUTI GANGAJI SANDBHAR, 27 Bom. L 
R. 1115; A. I. R. 1925 Bom! 522 654 


Minor—Guardian, Glienation by, of minor's property 
—Distharge of money-decree against both guardian 
and minor—Benefit, extent of. 5 
Where for the," purpose of discharging a money- 

decree obtained ‘against a minor and his guardian 

jointly and severally, the guardian mortgaged the 
properties solely belonging to the minor, in a suit to 

enforce the mortgage : ° 
Held, (1) that the ultimate liability of the. minor’ 

under the money-decree was only in respect of half of 

the decree amount ; > . Er 
(2) that the minor’received benefit only as to half 
athe amount and the mortgage, was binding ènky to 
that extent. M CHINNATHAMBI QHETTI v. APPAVOO 

Cuetty, 22 L. W. 466 ee es 1031 

= Guardian ad lifem—Gross negligefce, test of 

- —Negligeiice, meaning of—-Due care, atatidard of, > 
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- A minor has a remedy either by application for 
review of judgment or by separate suit when either 
“gross laches or fraud or collusion is found in the 
next friend or the guardian ag litem, but the 
negligence or laches of the guardian which entitles 
thp minor to avoid the decree must be of a gross 
character. The test is whether or not there has been 
a culpable negligence of the interests of the minor; 
Has there been in the conduct of the syit any act ore 
omission on the part of the nextiriend or the 
guardian ad litem, which in the result has wrought 
prejudice to the minor’s interests? That is what is 
meant by the expression “gross” negligence or laches 
when used in this context. Date 
Negligence is the breach of a legal duty to take 
care and unless it is known what that duty is‘ing 
particular case it is not possible to predicate whether 
there has been neglegence or not. 6 
- The standard of due care inall cases in which a 
duty to take care exists isthe care which would be’ 
taken in the same circumstances by an ordinary 
careful man. The test isthe conduct of the average. 
man in like circumstances, with like knowledge and 
means of knowledge and the amount of care will be 
different in different cases, ABriy Ras v. Ram SARUP, 
L. K: 6 A. 488 Civ.; 23 A. L. J. 901; A. I. R. 1926 All, 
36; 48 A. 44 749 


Mortgage—Prior and subsequent mortgagees—Suit by 
prior mortgagee—Puisne mortgagee not made party— 
Sale in execution of mortgage-decree—Surplus pro~ 
ceeds after discharging prio® mortgagee's claims-— 
Puisne mortgagee, right of, whether confined to sale _ 
of property —Right to surplus proceeds in prior morta 
gagee’s suit—Attaching creditor, rights of—Civil 
Procedure Code (Act V of 1908), 0. XXXIV, rr. 1, 18. 
Where a prior mortgagee makes a puisne mortgagee 

a party to his suit and brings the property to sale, the 

puisne mortgagee can only proceed against the balance 

of the sale-proceeds in Court after satisfying the claim 
of the prior mortgagee. His right of suit against the 
mortgagor is taken away by his being made a party to 
the suit of the prior mortgagee. But where a puisne 
mortgagee is not madea party to the spit, asale in 
execution of the prior mortgagee's decree cannot affect 
his title. In sucha case he hasan option either to 
proceed against the mortgaged property by bringing 
it to sale or to proceed against the sale-proceeds in 

Court in" the prior mortgagee's suit after satisffing 

the claims of the prior mortgagee. 

Although, r. 1 of O. XXXIV of the O. P. C. requires 
all puisne mortgagees to De brought on the record in 
a prior mortgagee’s suit, r. 13 of the Order does not, 
restrict the right of a puisne mortgagee, not made a - 
party to the suit, to claim any amount in Court on the 
ground that he has an interest in tlfe mortgaged pro~ 

erty. a p 
y The right ofa subsequént mortgagee” to the sale- 
proceeds of the nlortgaged property is only subject to 
that ofthe prior encumbraneer, but he hasa prior 
claim over any, simple money creditor and the mort- 
gagor. A simple money cređitor who attaches the 
money in ‘Court attgches itas the property of the 
mortgagor and the mortgagor certainly 4s not entitled 
to the mone? in Court in preference to the mort- 

gages *ghoge debt -he is liable to discharge.. M 

KRISHNASWAMI BHA@AVATHAR V, THIRUMALAI IYER, A. J. 

R. 2926 Mad, 101 . : te 410 


2 Redemption—Integrity of. mortgage, broken 
up, affect of—Co-mortgagor,. whether caw redeem’ - 
on TE Oe ee 4 è 
e J 9. e 
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more than his own share—Redemption suit—Parties 

necessary. ; 

Where the integrity of a mortgage has been broken 
up, a mortgagor is not entitled to claim redemption of 
more than his own share of the mortgaged property, 
the reacon being that the integrity ofa mortgagegs 
necessary for the benefit of the mortgagee alone, and 
where that has been broken and a redemption has 

to be allowed, there is no equity in favour of one of 
the mortgago®s. to possess the remaining property 
where it is more than his own legitimate share. 

In all redemption cases, which are properly framed, 
not only the redeeming co-sharers should be made 
parties but also fhe mortgagors who have not so far 


` joined in the suit for redemption. The” necessity of 


impleading co-mortgagors is this that the share and 
the right to redeem ofthe plaintiff cannot be deter- 
mined behind the back of the ngn-redeeming mort- 
gagors. A AHMAD Husain v, MUHAMMAD Qasim Kuan, 
-L. R. 6 A. 598 Civ.; 24 A. L. J. 88; A. I. R. 1926 Ane 


Redemption postponed for long term, whether 
clog on equity of redemption—Transaction, nature of. 
The postponement of redemption for a long time 

does not by itself operate asa clog on the equigy of 
redemption. : ' 
The true test in such a case is: was the transaction 
in its essence an advancement ofa loan on one side 
and; furnishing of a security for the same on the other? 
Ifthe answer is in the affirmative, postponing the 
right to redeem to aneinordinate length of time may 
reasonably lead to the inference that the intention was 
to kill that right and this willnot be permitted by 
law. If, onthe other hand, the transaction is in its 
reality more than or different from a pure transaction 
of a loan or security, the equitable doctrine of relief 
against a clog on the right to redeem has no applica- 
tion. O Nararn Das v, Desr Din SINGH, A. IL R. 1926 
Oudh 38 566 


, usufructuary—Profits appropriated tointerest 
on portion of mortgage-money—Balance to carry 
4nteresi-—Redemption on full payment with interest 
~—Clog on gdemption—-Mortgage—Second mortgage to 
same mortgagee—-Simultaneous redemption, provision 
for, effect of. oe 
A mortgage-deed provided that the mortgagee 

would be entitled to appropriate the profits arising 
out of the mortgaged property in lieu of interést on a 
portion of the mortgage-money dnd that the pay- 
“ment.of the balance along gvith interest at a certain 
rate shall be compulsory at the time of redemp- 





tion : 

* Held, (1) that the agreement with regard to the pay- 
ment of interest og the balance of the mortgage-money 
did not operate as a clog on the eguity of redemption; 

(2) that the jitention ofthe parties was that no 
redemption should take, place without payment of the 
entire mortgage money plus interest at therate pro- 
vided for in the deed on that portion of*the mortgage- 


® . money which carried interest: 


Obiter.-Where money is borrowed on the security 
of propetty which is already mortgaged to the same 
creditor and there isa stipulation in the subsequent 
deed that «without payment of the two sums the pro- 
perty is not to be redeemed the effect of the clatise is to 


create a further mortgage and td make the propesty | 


security for thg ‘additional debt. A dJzur Kort v. 
Mataora Kozy, L. R. 6 A, 248 Civ; A, 1, R. 1926 All, 
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. . r4 
—,gisufructuary—Term® fixed for redemption— 
Mon igagee, failure of, to carry ous terms of mortgage 
—-Redemption before expiry*oef term, whether can be 





« allowed—Accounts, basiseof. 


Where under the terms.of a mortgage the mortgagee 


eis asked to pay himself the principal and interest out 


of the rents and profits of the mortgaged property, he 
is entitled to remain in possession tillthe mortgage- 
debt is wiped of from the rents and profits of thé pro- 
perty. eo. 
When a term is fixed fh a,usufructuary mortgage- ` 
deed and possession is given to the mortgagée, unless 
there be a clause in the mortgage-deed itself enabling 


- the mortgagor to redeem the mortgage, at any time he 


chooses, the mortgagee is entitled to remain in posses- 
sion till the close of the term’? In such a case if cannot 
be said that the ¢erm fixed inthe mdrtgage-deed is 
only for the benefit of the mortgagor, itis equally for 
the benefit of the mortgagee as well aå the mortgagor. 

The presumption is that the right to redeem and the 
right to foreclose arise at the same time and wherea 
date is fixed for the payment of the mortgage-debt and 
the mortgagee cannot foreclose earlier, the mortgagor ` 
also cannot redeem before the appointed time. 

Where a mortgagee undertakes to pay out of the 
rents and profits of the land mortgaged to: him a 
certain amount for the expenses of the mortgagor he is 
bound to carry out the term of the contract and when 
he undertakes to pay beriz on the land, his „failure to 
pay it would amount toa breach of the contract as it < 
would thereby expose the land to be attached and sold 
for arrears of beriz, In such a case ifthe mortgage- 
deed ‘fixes a term for redemption, a Court of Equity 
will grant relief to the mortgagor and allow him to 
redeem the property before the expiry of the ferm. 

A mortgagee isnot bound to accept the mortgage 
amount from the mortgagor ifthe latter tenders it 
before the expiry of the term fixed for redemption. 
But where the mortgagee is in possession of the 
mortgaged property, and unless there isa stipulation 
that all the rents and profits should be applied 
towards interest, whatever remains over and above the 
interest due on the mortgage amount is bound to be 
applied towards the reduction of the princépal : 

In a suit for redemption of a usufructuary mortgage . 
the plaintiff is entitled to have an account taken of the 
rents and profits of fie mortgaged property. No ques- 
tion of limitation arises in such a case. So long as the’ 
relationship of mortgagor and mortgagee subsists, the. 


. mortgagee who is in possession of the mortgaged pro~ 


perty is bound to account for the rents and profits of 
the land. Butin taking the account, sums which the 
mortgagee should have paid to the mortgagor but has 
not paid, must be applied towardé the reduction of the 
mortgage amount. M DRONAMRAJU LAKSHMI V’ IMMANI 
SEsHAYYA, 48 M. L. J. 363; A. L R. 1925 Mad. 825; A. I 
R. 1926 Cal. 242 . 138 © 


Motor Vehicles Act (VIII of 1914), ss. 5, 18 (2): 
—Conviction for dangerous driving. ice, a) i 


The best way to stop dangercus driving of motors 
is for , the Court, on a conviction ofthe offender . 
under s. 5 of the Motor Vehicles Act, instead of 
imposing, ‘a‘fine disproportjonate to the pecuniary 
means of the latter, to exercise iis’ powers under sub- ` 
8: (2)efes.-18 of the Act, apd to cause particulars of, 
the conviction to be en@orsed, on the license held by 
the .ofiender and 40 cdncel or suspend that» license, 
or to declafe the cfiender disqualified for, obtaining 
a licerice ether peyrpanently or for such period as it 

e 
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„thinks fit. B Basavpa Racuappa HUNDEKAR veEMPRROR, 
27 Bom. L. R. 1056; A. I. R. 1925 Bom. 526; 26 Or. L. 
J. 1536 . $ 320. 
Muhammadan Law—Dlvorce pronounced under 

compulsion, legalitu of—Pronouncement of divorce 

a in compromise deed,: validity of —Hanafie 

chool, REE 

According to the Hanafi School of Muhammadan 
Lay a divorce pronounced under comþulsion is valid 
even when contained in a wrjtten document, provided 

` that the docùment ig addresgad_ to thg party to be 
divoreed and provided it actually pronounces the 
divorce and is not merely an acknowledgment of 
something agreed to under compulsion. 

A criminal procetding was compromised and the 
comprémise deed contained the following clause:— 
“I release you"Akhtar Khatoon fron? the marital bond 
by giving you three talgs according to the Muham- 
madan scriptures.” The compromise was signed by 
the husband whò pronounced the divorce and by the 
wife who was divorced and was addressed by the 
husband to the wife: 

Held, that the compromise deed contained not 
merely anacknowledgment of divorce but an actual 
pronouncement of divorce ‘arid operated asa valid 
divorce under Muhammadan Law. C JORINA AKTAR 
KHATON v. Harezuppin Kuan, 30°C. W. N. 178; A. L R. 
1926 Cal. 242 633 

Gift to daughter-in-law of residential house 

Actual transfer of physical possession, whether 
+ necessary. Š 

The fact that a Muhammadan, after making a gift 
to his daughter-in-law of a house in which both 
reside, by a registered deed, which recites that 
possession of the ‘house has been delivered to the 
donee, continues to live in the same house with the 
donee forabout a month after the date of the gift 
till his death, does not show that possession’ was not 
given to the donee as expressly ‘stated in the deed, 
and the gift is not invalid on that account. 

Actual transfer of physical possession is not neces- 
sary to complete the gift in such a case. L RAHMAT 
ALI v. DADLAT. BIBI, A.I. R. 1925 Lah, 501;7 L. L. J. 
301 ° 640 

Marz-ul-maut, 

Waxr 





— Pre-emption—Person entitled to. pre- 
emption associating stranger in suit, effect of— 
Person qualified to enforce right of pre-emption associ- 
ating pre-emptor who is not qualified, effect of—Sale 
of dominant tenement—Owner of- servient tenement, 
whether can pre-empt—Talab-i-ishtishhaad, when to 
be made—Delay in making demand, effect of. . 
Where a person efititled to claim pre-emption under 

the Muhammadan Law joins with himself as co-plaint- 
iff a parson who has no such right, he forfeits hia own 
pre-emptive right and the suit must be dismissed as 
against both. | 
. Where, however, several persons who join as plaint- 
iffs in a suit for pre-empti$n have an equal right of 
pre-emption, but. some of them have qualified them- 
selves under the Muhammadan Law to enforce such 
right and the others have not, the suit is maintainable: 
at the instance ofthe former ard is not, liable to 
dismissal merely because some of ghe plaintiffs have 
a not so qualified themselves., "ee 
Where d dominant tenemeftt is sold the ownér of 
the ssrvient tenement has a’ rigtt to pre-empt the 
sale under the Muhammadan Law as a sfafi-i-khalit, 
The talab4-ishtishhaad required. by the Muhazhmadan 
a ‘ 
e. bi 


e e 
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Law of Pre-emption must be made with the least 
practicable delay and the question whether that 
formality has been duly and sufficiently observed 
with regard to the time at which jt should have been 
observed is a question to be decided in each case by 
the Court which has to deal with the facts. g 

Unless the purchase price is known to the person 
entitled to pre-emption, he has not all the facts before 
him to enable him to decide whether he will exercise, 
his right of pre-emption. He must, hoever, take im- 
mediate steps to ascertain the price and then make the 
talab-i-ishtishhaad forthwith and any unreasonable 
delay in ascertaining the particulars or in making 
the demand would operate as a ee of his claim.” 
Pat Toxu Narayan, PURI v. RAM RACHHYA SINGH, 
(1925) Pat. 265; A. I. R. 1925 Pat. 743; 5 Pat. 96; 7 P. L. 
T. 233 a 806 

Wakf—Marz-ul-maut, what is—Death illness 

—Paralysis—Possession of senses—Apprehension of 

death—Mutwalli's misfeasance, whether affects 

validity of waqf. 

An old Muhammadan was attacked in February 
1895 by paralysis of the lower limbs rendering him. 
a helpless invalid, permanently confined to his bed. 
In March he executed a ‘wagfnama and died in the , 
folldwing November : 

Held, that the doctrine of marz-ul-maut applied and 
that the wagf was valid only to the extent of one- 
third of the wagif's assets. k 

Per Mukerji, J.—The limit of one year in cases of, 
marz-ul-mout does not constityte a hard and fast rule. 

In order to make the doctrine of marz-ul-maut appli- 
cable there must be (1) iliness, (2) expectation of a 
fatal issue, and (3) certain physical incapacities which | 
indicate the degree of illness. 

Death illness is illness in which death is highly 
probable whether incapacities exist or not. i 
The question to be considered in eases of 
marz-ul-mout is whether the donor executed the deed 

of gift under apprehension of death. : 

Possession of one’s senses and mental faculties is 
no index of the pressure of sense of imminent death. 

Malfeasance or misfeasance of a mutwalli does not 
invalidate a wagf which at its creation wasa valid . 
one. CO Kariman Nissa Bretv. HAMEDULLAH, 30 0. W.. 
N. 129; A. I. R. 1926 Gal. 401 218 
-Mutwalli, if can grant permanent 

lease-~wLessee if can acquire adverse possessgon— 

“TIstimrari mokarrari,” meaning of—Landlord and 

tenant—Permanent tenure—Burden of proof. 

A mutwdlli ofa wakfeestate cannot create a lease- 
hold interest to endure beyond*his life unless 
authorised by the Kazi. 

The lessee of a mutwalli acquires no title by ad-' 
verse possession against the succeeding mutwalli, and 
if the latter recognizes the interest of the lessee, anew 
tenancy is thereby created. ee 

Where a tenancy createleby a mutwalli is not 
challenged for over 70 years eand the rent remains 

changed, applications for enhancement having 
fated, the Cort can presume the grant toe of law- 
ful originsand of a permanent and heritable nature. 

The words ‘istim%ri mokarrari’ do pot necessarily 
mean permanent and heritable. The nature of an 
istimrgri mokarrari grant is to be deterfhined from 
the circumstances qf the case. S 

When the relation of landlord and. tenant is ad- 
mitted, the onus of proving a permarteut tenure. at a 
fixedsrent is on the tenant. G  Janepa KHATUN 9, 
MAHONMAD Mozarran Aut, A. L R. 1926 Cal. 322 784 - 
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Negligence, meaning of-+Due care, standard of. See 
Minor 749 


Negotlable Instruments Act (XXVI of 1881), 3.6 
ao cheque, whether can be sued upon as 
cheque. 


e 
A post-dated cheque which is not expressed to be 
payable otherwise than on demand isa cheque withi 
the meaning of s. 6 of the Negotiable Instruments Act 
and may be sued upon as such after the due date. G 
ALTER MITOHEL V. A. K. Tennent, 52 0. 677; A. I. R. 
1925 Cal.1007 °. 59 


ra 





—— S. 9—Pro-note in favour of agent—Suit by 
PADA without endorsement, whether maintain- 
able. 

Where a promissory note is executed in favour of ‘a 
person asthe agent of another, such other, as princi- 


. pal,*is entitled to maintain a suit on the note without 


any endorsement fem the agent. SUBRAMANYA IYER 
v. A. Suppan Crerriar, 21 L.W. 696; A.I. R.1925 
Mad. 1130 - 1047 


z S. 45, -scope of—Negotiable instrument, suit 
on—Partial failure of consideration, whether can be 
pleaded. 

Per Krishnan, J.—Partial failure of consideration in 
respect of a negotiable instrument is a defence wo 
tanto against an immediate party when the failure is 
an ascertained and liquidated amount, but not other- 
wise, that is, when a collateral enquiry becomes neces- 
sary for the purpose. Where a billis drawn for the 
price of two balesand only one is delivered, -the 
défence that considerati@n has failed to the extent of 
one half is available. Where a kundi amount repre- 
sents the advance price paid for a number of bales, the 
advance towards each bale being definite and fixed 
the consideration for the kundi can be pleaded to have 
failed with reference to the undelivered bales and that 
isa sum that can be computed without any inquiry. 
M ARUNAOHELAM Ongtry v. KRISHNA Iyer, (1925) M. W., 
N. 324; 22 L. W, 265; 49 M. L. J. 530; A. L R. 1925 
Mad. 1168 $ 481 


— $. 118, 

The provisions of s. 118 of the Negotiable ~ 
ments Act do wot affect the question “ih at 
the admissibility in evidence of a document, which 
depends entirely upon the*document as it stands 
B Ram PARSHAD SHIVLAL v. SARINIVAS BALMUKAND 97 
Bom... R. 1122; A. I. R. 1925 Bom. 527 > 685 


e sent to person in occupation of land n 

_ cultivdte it—Damages, suit anara bh in f K 
proof. ° 
„The law encourages persons who have bona fide 
rights to give notice to other persons who are likely 
to be affected by such rights, and it is not the policy 
of the law to pres®me either. malice or mala fides in 
such cases on the* part of the person who gives such 
notice, but toreqhire cleay pfoof of the same. 

Where in eonsequere of such a hotice warning 
the personto whom thé notice is sent to desist from 
the land without the ‘permission of the 
person sefiding the notice, the person to whom the 
notice is sent ceases to cultivate,the land he cannot 
claim damages rom the person who sent the notice un- 
less he proyes actual ntalice on his part. If the defend- 
ant in sucha case proves that he sent the notice*in the 
bona fide assertion of his own rigu¥, real or supposed 
to tle property, the action will - not lie. R Mauke Po 
Kav, MAUNG SAN Pr, 3R, 295; A. IR, 1985 Barg. 
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Oaths Act (X of 1873), sahe of, See EYIDENXOB , 
Act, 1872, $. 92 g f 378, 
S.gli—Agreement to Be bound by oath— 

Failure to take oath, effect of-—Pyocedure. 

Under s. 11 of the Oaths Act, the evidence given on 
oath is, as against a person who offered to be bound, 
conclusive proof of the matters stated, But ifthe party 
who agrees to teke an oath. declines afterwards or 
fails to take the oath, the Court may only take that 
circumstance into consideration in deciding the case. 
The absenceof am oathor refusal to take the oath 
would notimport into the case evidence which wis 
not otherwise adduced befoft it. A 

On anapplic&tion by the defendant ina suit, to 
set aside an order refusing to set aside an ex parte 
decree, the plaintiff agreed to abide by the oath of 
the defendant that he was not aware df the’institu- 
tion of the suit. The oath, hotvever, was not taken on 
account of plaintifie default to be present to hear the 
oath. . The Court, thereupon, dismissed, the appli- 
cation: = 

Held, that the Court ought to have nalled upon the 
defendant to prove his allegations by oral evidence 
that on his declining to do so, it should have dismiss- 
ed the application for want of evidence, and that 
it was improper to dismiss the application without 
affording the defendant such opportunity. M BATHCOR 
GRAMATHIL V. MUNNABETH AMBANAIR, 49 M, L. J. 379; 
22 L, W. 487; A. I. R, 1925 Mad. 1264 577 


Oudh Givil Courts Act (XIII of 1879), s. 18— 
Pre-emption claimed on payment of less than 
Re PO saen on payment of more tkan Rs. 5,600 
— prea è 2 è 
In a pre-emption suit the plaintiff claimed decree , 

on payment of Rs. 3,552-12-0 as market value of the 

property in suit, but the Court granted decree on 
payment of Rs. 7,410-3-0: | 

Held, that appeal against the decree lay tothe 
District Judge and not to the High Court. O Gaxrsa 
Perasan v. Sant Din, A. I. R 1926 Oudh 140 760. 


Oudh Civili Digest, s. 279—Title claimed by 
inheritance—Compromise—<Antecedent title recogniz~ 
ed—“‘Ancestral land.” $ 
If a dispute in which a person claims to succeed to 

certain landed property by right of inheritafice, based - 

on an alleged custom, results ina compromise which re- 
cognises the claimant's antecedent title to the property, 
his interest in such property is “directly or indirectly 
inherited”, and, therefore, “ancestral land” within the 

meaning of s. 279 (a) of the Oudh Civil Digest. ` O 

AMEER Mirza Bsc v. Unir Perswap, 2 O. W. N. 816; A. 

I. R. 1925 Oudh 709 779 


Oudh Estates Act (I of 1869), ss. 13A (2), (3), 
. 22, as amended by Oudh Estates (Amendment) Act 
(111 of 1910)—List II Hstate—Will by taluqdar 
in favour of agnate—Legatee not nearest agnate at 
time of testator's death—Will, whether governed by 
sub-s. (2) or sub-s. (3) of s. 18A—Registration, form 

of— Registration Act (XVI of 1908), së. 85, 42, 48. 

Per Daniels, J. C., and Sinepson, A, J. C. Dalal, A. J. 
C., dissenting).—A Will made by a talugdar of an estate 
entered in List IT of the Lists prepared under s. 8 of 
the Oudh Estates Act, where the succession is govern- 
ed by s. 22 oftthe Actin favour of an agnat® who is 
not the nefrest agnate of th@ testator. at the time of 
the tegtato?’s death®is governed by sub-s. (2) of s. 18A 
of the Qudh Estates At, ‘as amended by the Oudh 2? 
Estates Amendmerit Act of 1920 and, thereforg,a Will 
in favour ofæuch a person duly executed and attested 
more than three months before thé testatorss death and 
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registered under #ss.42 and 43 of the Registration 
Act is, in all respects, a good and valid one. 

Per Dalal, AJ. C-—*The plain meaning of cl. (2) cf 
s, 13A of the Oudh Estates Act is that it includes 
every kind of heir mentioned in the amended s. 22 of 
the Act and no one else. Clauss (10) of s. 22 provides 
only for the nearest male agnate and where a person 
is not such male agnate at the time of the testator's 
death when the bequest takes effect ke does not come 
under that clause. , 

In interpreting cl. (2) of 813A of the Oudh Estates 
Act, the Oourt has to look for possible heirs at the 
time of the talugdar’s death and in cl. (10) of s. 22 the 
only possible heir can be the nearest male agnate. 

Per Daniels, J.©.—The words “in the absence of 
other*heirs" in cl. (2) of*s. 13A of the Oudh Estates Act 
apply just as*much to the absence eof heirs who might 
take in priority under cl. (10) as tothe absence of 
ether heirs falling under cls. (1) to (9) of s. 22 of the 

ct. ` 4 

The classification introduced by s. 13A of the Oudh 
Hstates.Act is a perfectly natural and intelligible one, 
namely, first the immediate heir and one or two per- 
sons who are grouped with him, then the remote heir, 
and lastly the person who is not a possible heir at all, 
and there is nothing either absurd or improbable in 
the Legislature enacting that when the estate is 
bequeathed to a kinsman of the testator it should con- 
tinue to, be governed by the Act, whereas if it passes 
to a stranger it should not be so governed. 

The difference between cls. (2) and (3) of s. 13A 
of the Oudh Estates Act is that inthe case of 
cl. (2) the Will may be registered by deposit with 
the Registrar in a sealed cover with the name of the 
testator and a statement of the nature of the docu- 
ment, whereas in the case of a person falling under 
the third clause there must be what may be called 
open registration, that is to say, the document 
must be registered with the same formalities as any 


ordinary deed. There is this further difference that . 


by ss. 14 and 15 of the Act a Will in favour of any of 
the persons mentioned in cls. (1) and (2) of the sec- 
tion leaves the estate still subject to the provisions of 
the Act, whereas a Will in favour of a person under 
el. (3), except where it is in favour of another talugdar, 
takes the estate out of the Act and brings it under 
the operation of the ordinary law of succession. O 
AOHAL SINGH V. SHAGHUNATH Kouer, 2 O. W. N. 713; 12 
O. L. J. 603; A. I. R. 1926 Oudh 2; 29 O. 0.51 470 


Oudh Laws Act {XVIH of 1876), s. 13—Pre- 
emption—Duty of Court—Determination of market 
value—Finding of faet. 

When the plaintiff in a suit under Ch. IL of the 
Oudh Laws Act alleges that the price stated in the 
sale-deed is fictitious and the allegation is denied, the 
Court, under s. 13 of the Act, has not to determine 
what the price "paid for the property actually is but 
whether the price stated in the deed is fictitious as 
alleged and, if so, what the fair market-value of the 
property is. - A 

The quastior of the market-value is one of fact and 
cannot be discussed in second appeal. O HAR“PERSHAD 
v. SHEœ SHANKER, A. L R.1926 Oudh 68, | 679 


Oudh Rent Act UKI? of 1886), ss. 32 A, 32 B, 
* 127— Rent, arrears of, suit  recovefb—Agreement 
to pay: rent—Relationshig of landlord aud. tenant 
—Defendant not entitled to .possession of “land— 
Findings against plaintiff—Suit, wheter maintain- 
able. . a » s 
s 


è 


GENERAL INDEX. 


1127 . 
Oudh Rent Act—concld. +. - l 


Plaintiff brought a suit to recover arrears of rent 
from the defendant on the allegation that the defend- 
ant held the land under a kabuliyat executed by him. 
It was further alleged that even if the kabuliyat was 
not proved, the defendant had bee’ paying rent to the 

lainti and that the relationship of landlord and 
Penant existed between the parties. The defendant sst 
up a guasi-proprietary title to the land. He did nat 
admit that he was a tenant of the plaintiff at all and 
denied the kabuliyat and the payment#of rent alleged 
by the plaintiff. It was found that the kabuliyat was 
fictitious and that the defendant had never paid rent 
to the plaintiff. Plaintiff also failed to show that 
the- defendant was not entitled to possession of the 
land : . 

Held, that the plaintiff's suit must fail inasmuch as 
(a) he could set up no case under s. 32 A of'the Owdh 
Rent Actas it had been found tijab defendant had 
never agreed to pđy rent to him; (b) he could not pro- 
ceed under s. 32 B of the Oudh Rent Act as he had 
failed to prove that the relationship of landlord and 
tenant existed between him and the defendant; (c) he. 
could not succeed under s. 127 ofthe Oudh Rent Act 
as he had failed toshow that the defendant was a 
person not entitled to the possession of the land. 
O @awaxxut Kuan v, MUHAMMAD Menpr ALI Kuan, A. 
I. R. 1926 Oudh 49 


Pardanashin Lady, conveyance from, proof of. 
Any person taking a conveyance from a pu?da- 
nashin lady must prove that the document was ex- 
plained to her, that she understood what sha was 
doing and that she had independent advice. Where, 
however, it is established that the lady knew what the 
nature of the document was that she was executing 
and that she had independent advice, it is not neces- 
sary to prove the formal reading over or explanation 
of the document. G RAKHAL Cuanpra BARDHAN V. 
PROSAD CHANDRA OHATTERJER, A. I, R. 1926 Cal. 73 
` 4 229 


Partition Act (IVof1893), s. 4, application of— 
When “and by what Court order can be passed 
under s. L-—-Reconveyance to vendor after order 
under $. 4—Civil Procedure Code (Aet V of 1908), 
s. 99—Appellant's case weak on merits Interference 
with irregular order. e z 


Section 4 of the Partition Act requires the presence 
of3 tonditions beforə the Courtcan take “action 
under it: ti) the dwelling house should belong to.an 
undivided family; (ii) a share thereof should have 
been transferred to a Person who, isnot a member 
of such family, and (iti) the transferee should sue 
for partition. Ma : 

The operation of.s. 4 of the Partition Act comes 
into play after the Court has fond that the stranger 
transferee is entitled to partition? In fact no order 
can be passed under*the Partitton"Act before the 
Court has fourld that such 4 transferee has succeeded 
in establishing his claim *for a partition of the 
undivided homesfead. K 

A Court of Appealis as much entitled’ to pass an 
order under s. 4, of the Partition Act as the Trial 
Court. The word “Court” in the seetion is not con- 
fined to the Trial Court, and+the power ponferred by 
the agctiqn may be exercised even by an Appellate 
Court. e. i 
° Theright conferred by s. 4 may be exercised at 
eny time before the final allotments take place. The 
section does not indicate as to when the willingness,- 

s . 


375. 


, 1128 
Partitlon Actconcld, . 


of a member of a family should be signified to the 
Judge to enable him to pass an order under s. 4. 
Ina partition suit by a purchaser from a co- 
sharer, the Appellate Court finding the purchaser's 
title as proved, sent*back the record of the case to 
the Trial Court for effecting partition. After the 


latter Courthad taken steps towards the appointmente 


of a Commissioner for partition, the Appellate Court, 
on’an application being made to it, passed an order 
uader s. 4 ofthe Rartition Act: 

Held, that the Appellate Court had not lost its 
jurisdiction to pass the order it did merely because 
ithad sent back the record to the Trial Court and 
that Court had taken some action in the matter. 

Where an appeélant's case is extremely weak on 
the merits, the High Court will not interfere under 
s. 9% O.P. O., with an irregular order of the Court 
below. Soa . 

Where a purchdSer reconveyed @the property to 
the vendor after an order hadtbeen passed by the 
lower Appellate Court under “S, 4 of the Partition 
Act the High Court declined tô countenance the 
action, but permitted the vendor, under r. 10, O. 
XXII, ©. P. C., to continue the appeal. © NIRANKA 
a Roy v, SWARGANATH BANERJEE, A. I. R. 1925 ao 

5 3 


Partnership—Partners, whether can carry on 
business privately—Liability to account for profits 
of business carried on privately. 

Unless expressly restricted by agreement, a 
partner may carry onangher business privately so 
Jong as it does not compete with and is not connected 
with the business of the firm and so long ashe does 
not represent itto be the business of the firm. A partner 
isnot bound to account for the profits of a non-com- 
peting business even though he may be enabled to 
push the private trade better than would otherwise 
be the case, by reason of his connection with the firm. 
A aaa KAMIL v, HEDAYETULIA, A. I. R. wa 

92 


Suit against firm, nature of—Liability of. 


each partner—Firm having another firm as partner 
~——Dissolution of former, effect of, on latter. See 


O. P. O., 1908p0. XXX, R. 3 242 
Part-performance, doctring of, applicability of. 
See REGISTRATION Act, 1908, s. 1 1016 


Penal@ode (Act XLV of 1860), s. 30—Vatuable 
security—Invalid document, whether “valuable 
security. i © 
A document, which upon céttain evidence being 

given may be held to be invalid, but on the face of it 

creates or purports .to create a right in immoveable 
property, although a decree could not be passed upon 
it, falls within thee purview of the definition of 

“valuable security"ein s. 30 of the**Penal Code. A 

Ram HARAKH PAHAK v. Emperor, L. R.6 A. 181 Or; 

e o23A.L. J. 990; 26 Or. L. & 1617; A.I. R21926 All. 57 

. 913 





* common intention. 

R In order fo convict a person foran offenc with 
the aid "of the provisions of s. 34 of the Penal 
Code, it is not necessary that that person should 
actually with his own hand commit the crimjnal,act. 
If severil persons have the common intention of 


doing a particular criminal act and ifin furtheraneg ° 


INDIAN CASES, 


—~ S. 34—Criminal act done in furtherance of. 


de >°; 

. {1925 
, 
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5 > 
act, then although one of these persons may jot 
actually with his own hand do the act, if he helps 
‘by his presence or by other acta e in te commission o. 
the act, he Would be held tohave done that act 
within the meaning of s. 34. “Pat HARIHAR SINGH v. 
Esperor, 26 Or. L. J. 1498;°A. I. R, 1926 Pat. 182 154 
2 —— ss. 34, 149, 325—Unlapful assembly-- 
Rioting—Common intention under $. 34, proof of. 
Where in a casegn which the accused arg charged 
under s. 325 read with s. 149 of the Penal Code, it is 
not found possible to bringehome tHe offence to the 
accused with the® aid of tlt provisions: of the. latter 
section, a fortiori it would be more difficult to bring 
home the offence to them with the aid of s. 34 of the 
Penal Code. In order to bring the accused within the 
scope of s. 34 it is necessary to come toa definite find- 
ing that the accused were acting in furtherance of the 
common intention of all, Pat BHABATARAN Manto CA 
Emperor, (1925) Pat. 278; A. I. R. 1925 Pat. 708; 26 Cr. 
L. J. 1601 y . 705 


$,99—Private defence—Plea, whether can 
be raised in Appellate Court—Right, when can be-ex- 
ercised. 

Jt is open to an accused person to raise-the plea of 
private defence in the Appellate Court even though it 
was not taken before tlfe- Trying Court where he 
altogether denied the offence, but the plea cannot help 
him when his object in causing the injury was not to 
save himself but to beat his assailant and when it 
was not necessary for the purpose of self-defence to 


have inflicted the injury actually caused. N RAHIMAN- ` 


SHAH V EMPEROR, 26 Cr, 


L. J, 1552; A, L R. 1926 Nag, 
202 ; 


400 


ss, 99, 325—Public servant acting without 
jurisdiction— Right of private defence—Assault on 
public servant—Grievous hurt. | we 
Section 99 of the Penal Code has no application to a 
case where the initial proceeding and the power under 


which a public servant purports to act are altogether . 


without jurisdiction and entirely ultra vires. 

A Police Officer noticing one H. going about at 
night time armed with a long handled hatchet asked 
him to hand over the hatchet, but H. refused to give it 
up whereupon the Police Officer laid his hands on the 
hatchet in order to snatch it from H. The latter 
resented this and shouted out, on which. certain | per- 
sons came upto his assistance and assaulted the 
Police Officer causing grievous hurt to him. H. and 
his companions were tried and convicted of an offenc: 
under s. 325 of the Penal Code : ae 3 

Held, (1) that the act of the Police Officer in trying 


“to snatch away the hatchet from H. was wholly with- 


out jurisdiction and that, therefore, 8. 99 of the Penal 
Code was not applicable to the case; Far 
(2) that, however, the accused had no right to assault 
the Police Officer as they knew that he was not trying 
to commit atheft of the hatchet nor had they any 
reason to fear that the Police Officer would cause hurt 
to H and that, therefore, they had been rightly, con- 
victed. L Hag Dap v, EMPERQR, 6 L. 392; 26 Of. L. J. 
1631; A. LR. 1926 Lah. 19 G 927 
- gs. 109, 114, 467, 471—Forgery—Using 
forged document ag genuine — Witness deposing 
that he saw execution of docement—Offence. 
Where aparty toa Sudicial proceeding relies ona 
forged dotunient in supporteofshis case, a witness whe 
states that he saw the pxecaition eof the document, by 





- of that common i:ftention all of them join together e the person by whom it purports to.havé been executed, 


and aid or abet each other in the commission of ths intentionally aidg by his deposition ‘the using, of the 
r 5 è ee 


. PN . é 
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. e 
"document as genųyineand is liable to „prosecution for 
aù offence under s. 471 read with s. 109 of®the Penal 
Code, although h$ could not be charged with abetment 
ofthe forgery itself, O EMPEROR V. GAJADHAR PRASAD, 
2.0. W.N.707; A. IR, f925 Oudh .610; 26 Cr. ee 


1567 . . , 44 
~ 8.121, See-Cr..P. O., 1898, s. 239 297 


--——— $.147—Attempt by Police to arrest persons 

“not engaged in commission of offeice—Resistance to 

‘ arrest—Rioting, eonvictiog for, legality of. 

“A party of Policemen, on geceiving jpformation that 
certain’ persons’ were waiting near a railway line 
with the intention cf robbing a train, arrived at the 
scene and fqund the accused and certain other 

ersons, sitting or roaming about near the railway 
ine. The Police attempted to arrest those present 
and a fight ensued but the accus@d were eventually 
secured and-taken to the Police Station. They were 
subsequently oharged with and convicted of an 
offence under s* 147 of the Penal Code: 

Held, that the Police had no justification for 
attempting to arrest the accused and that conse- 
quently in resisting the arrest the accused were not 
guilty of the offence of rioting. _ 

The détention or arrest of members of the public 
are not niatters of caprice bitt are governed by and 
must be conducted upon certain rules and principles 
which the law clearly lays down. To arrest persons 
without any justification is one of the most serious 
encroachments upon the liberty of the subject which 
can well be contemplated, Pat RAMPRIT AHIR v, 
Euperor, 26 Or. L. J. 1608; 7 P. L. T. 218 712 
ene §, 149, See Penat Conr, 1860, 8.34 705 


< 8. 176—Persons legally. bound to give inform- 
- ation to Police—Omission by some of such persons, 
whether offence. 

The'fact that some persons bound to give information 
have givén that information while other persons who 
might be bound -to give that information have omitted 
to do so, is no‘ground for their prosecution and con- 
viction ‘under s. 176 of the Penal Code. N BHAGWANT- 
RAO v. EMPEROR, 26 Or: Li, J. 1489; A. I. R, 1926 Nag. 


4 
i 














217 e 145 
s. 182—“Give," whether means “volunteer.” 

See-Cr. P, C., 1898, s. 154 316 
8.188. See MADRAS ABKARI Act, 1886, A 31 

` 36 


8.. 193—Perjury—False answers to questions 
which witness could not have been compelled to answer 
—Offence. A 
Where a person answers questions put to him in a 

judicial proceeding «affer he -has sworn to tell the 
truth and the answers are not true, he commits 


perjury, even though the: questions which he has ~ 


answered were such as he could not have been com- 
pelled to answer.. Pat Tunia v, Emperor, 26 Cr. L. 
J. 1611; A. I, R. 1926 Pat. 168 715 


-——— 8. 294A—Ohit fund, whether lottery. See 


Contract Act, 1872, s. 23 420° 


~ 8300 (c)—Loss of temper—Lathi blow 
causing fracture of skull—Offence. ox 
A persen who loses his temper and strikes another 
person on the head, witea lathi causing extensive 
fracture of the skull resulting i@ the death of the 
«deceased within.a few houra, as prima facie’ A ‘of 
murdey under s. 300, al. (c), Penal Code. © ‘SuEo 
Darstas v, EMPEROR, 260r. D. 9.103; A. I. R.1926 


Oudh 27 , i é 159 
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— 88, 300,.302—Deuth caused by injury sufi- 
cient in course of nature to cause death—Murder, 
Where death is caused by an injury which isin 

fact sufficient in the ordinary course of nature to 

cause death, the person responsibie for having caused 
the injury is guilty of murder. O Exprror v. BALDEO, 

86 Cr. L. J. 1491; A. I R. 1926 Oudh 184 147 

———— sS. 366—Abduction—Girl accompanying 
accused without compulsion—Offence. 

A married girl, 16 years of age, agcompanied thé 
accused from place to place undtr circumstances 
which did not show that she was acting under com- 
pulsion : : 

Held, that the accused could not be convicted of an 
offence under s. 366 of the Penal O@de, inasmuch as 
the conduct of the girl showed that there was no 
abduction. L Kartar SINGH v. EMPEROR, A. I. R. 1925 
Lah. 406; 7 L. L. J. 217;-26 Cr. L. J. 500° 156° 


ss. 378° Ill, (J), 380—Article given for 
repairs—Repairs not finished within fixed’ or 
reasonable ttme—Owner's right to take back articl 
before completion of repairs~Workman's lien for 
repairs done in purt—Removal of articleby owner 
without paying for incomplete repairs—Theft— 
Contract Act (IX of 1872), ss. 55, 170. | 
_ Where a certain sum is fixed for the repair of an 
article and there is nothing .to ‘indicate that the re- 
pairer would be ent itled to receive remuneration for 
apart of the repair, he has no right to retain the 
article until he receives his remuneration for the 
amount of work done, - : 
A person who is entrusted to repair a certain 








article ig not entitled to claim lienor to refuse to. 


part with it after doing a certain amount of work 
which makes no improvement thereupon, and the 


owner is entitled to recover it from him without: 


paying for such work. À 
The owner of a kettle gave it to a workman . for 
repairing it within 6 or 7 days for Rs. 6. After 11 


or 12days when the owner demanded return of the 


kettle the workman said thathe had not completed 
repairs but that he would return the kettle if- he 
was paid Rs. 5 for the part of the work he had 
already done. The owner refused to pay the amount, 
took away the kettle from the almirah and walked 
out ofthe shop: . >œ 

Held, (1) that s. 170 of the Contract Act had no 


application to the case and thatthe workman. had no. 


lien over the kettle; É A 
(2) that even if the owner acted improperly in 
demanding and takingsback the kettle, he was not 
guilty of an offence under s. 380, Penal Code, as his 
object was not to cause wrongful loss to the workman 
or wrongful gain to himself but to recover his kettle? 
after the lapse of reasonable time. Q, JUDAH v. JÊMPEROR, 
29 C. W. N. 1011; 28 Cr. L. J. 1505;,4. I.R. 1926 Cal. 
464 ee 289 


e 
S. 379—Theft—Sertant assisting master in 
removing gaods, guilt of. 9 


Where a servant knowing perfectly well that his 


master is removing the goods of another without even 
a pretence of right assists him in doing se, he acts 
dishonestly and is equally guilty alongewith his master 
of the offewce of theft. Pat BARHAMDEORAI pP. EMPEROR, 
26 Cre]. J, 1559; A. I. R. 1926 Pat. 36; 7 P. L. 7.272 

e .. 439 
—*+— sS., 463, 467—"Intentto defraud,” meanin 


wt—Signature, forgery of, as attésting witness— 


Valuable security, forgery of, 
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The expression “intent to defraud” as it occurs in 
s. 463, Penal Code, implies conduct coupled with 
intention to deceive and thereby to injure; in other 
words “defraud” inyolves two conceptions, namely, 
deceit and injury tothe person deceived, that is, in~ 
fringement of some legal right possessed by him but, 
not necessarily deprivation of property. 

The signature ofan attesting witness does not fix 
that witness with knowledge of the contents of the 
document or with eny liability under its terms. There- 
fore, a forgery of the signature of the owner of a pro- 
perty ab an attesting witness on an instrument granting 
a sub-lease of that property, purporting to be executed 
by the forger as tke owner's lessee, does not fall under 
the definition of the offence under s. 467, Penal Code. 
C Aumep ALIY. EMPEROR, 42 O. L. J. 215; 26 Or. L. J. 
1574; A. I; R. 1926 Oal. -224 oe 534 
amma S, 471. Wee PENAL Cone, 14860, s. 109 447 


s, 477—Intention to cause damage or loss, 
` whether necessary. i 

“In the absence ofan intention to cause damage or 
injury a conviction under b. 477 ofthe Penal Code 
cannot be maintained. A Ram HARAKH PATHAK v. 
Emperor, L. R.6 A. 181 Cr.; 23 A.L. J. 990; 26 Or. L. 
J. 1617; A. I. R. 1926 All. 57 g3 


ss. 499, 500—Defamation—Imputations 
concerning conduct of members of Police force— 
Individual member, whether defamed—Truth of 
imputations, plea of, proof of—Good faith, plea 
of-—-Defamatory statement, strict proof of. 
Complainant was the principal officer in charge 
of-a certain Police force which was stationed at a 
certain place for the purpose of investigating a 
certain occurrence. There were some complaints 
against the conduct of the members of the Police 
force andthe accused, after making some enquiries 
from the villagers, made two speeches at two ditferent 
places as a consequence of which he was charged and 
tried at the instance of the complainant for offences 
under s. 500 of the Penal Code. The charge with 
regard to thefirst speech alleged that the accused 
had stated that not to speak of the Police only but 
the British Gqvernmment themselves and the superior 
officers including from the District~Magistrate down 
tothe daroga and the chaukidgrs were all beasts 
and pigs in their conduct, and the charge with 
yegar@ to the second speech alleged that the agcused 
had stated that the Police force had bitten off the 
nipple of the breast of a woman and had bitten the 
cheek of a woman nine mpnths pregnant. In his 
defence the accused sought to prove the notes taken 
by him of the statements made to him by the vil- 
lagers of the ill-treatment accorded to them by 
members of the Poljce force, but the notes of state- 
ments of those peysons who were,.not called as wit- 
nesses at the twalswere not admitted in evidence: 
Held, (Per Newbould,.[)+-(1) that the statement by 
the accused that the members of the Police force 
were beasts and pigs in their conduct was defama- 
*tory of the complaidant who was a member of tl 
Police force and that the imputation having been 
made against the Police force as a whole employed 
under the complainant the accused was guilty of the 
offence of defamation in respect of that Statement; 
9) that so far as the second charge was cone®rned 
it related to definite acts of brutality by individual 
members of the ePolice ‘force and inasmuch as” phe 
complainant personally was not accused “of tife 
brutal conduct alleged, the accused could. ngt be 
. e s 
: ee e bd 
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 gonvicted af an offence unde? s,°500. of the Penal À 


Code in respect of the second charge. ge | 

Per Ghose, J.—(1) that the acêused was entitled to 
prove the notes of the statements made to him by the 
villagers as evidence of his good faith and that the 
netes were relevant on the question, akthough the 
persons who had made the statements were not 
examined as witnesses; 

(2) that the words in the first charge that not to 
speak of the Police only but the British Government 
themselves andthe superifr officers including from 
the District Magistrate down to the darogu and 
chaukidars were all beasts and pigs in their conduct 
were too wide to admit of the construction that any 
particular Police Officer was defamed; i 

(3) that the second charge related to specifo 
acts of brutality ofewhich the Police forte’ as a body 
could not have been guilty and that the statement, 
therefore, referred to the personal gdnduct of some 
of the constables and had no reference to the 
complainant; 

(4) that, therefore, the petitioner could not be con- 
victed of an offence unders. 500 of the Penal Code 
on either charge; s 

(5) that as the evidence showed that the Police 
force had been guilt? of acts of misconduct, 
oppression and persecution the accused had reason- 
able grounds for believing in the truth of the 
allegations made to him and that the cage was, 
therefore, covered by the 9th Exception to s. 499 of 
the Penal Code and that on that ground also the 
accused was entitled to an acquittal. 

Per Buckland, J.—that there was confusion in 
the charges between the complainant and the Police 
force of which he was in charge in relation to the 


„various ingredients of the charges and that conse- 


quently there had been no proper trial of the accused 
and that the accused must, therefore, be re-tried on 
charges properly framed. : | 

Per Ghose, J.—To speak of a person that he is a 
beast anda pig in his conduct is defamatory. ~ 

-In a prosecution under s. 500 of the Penal Code the 
words complained of as constituting the offence must 
be set out in the charge and proved before the 
accused can be convicted. When there is a denial 
the evidence in support of the prosecution must be 
scrutinized. $ 

When spoken words are alleged to have constituted 
the offence of defamation, a very slight alteration of - 
aword may give quite a different meaning to the 
whole statement. 

Where the words ascribed to the accused ara 
differently stated by each witness and the petition 
of complaint also puts them differently it cannot be 
said to have been proved that the accused spoke the 
words stated in the charge, and it would not be 
correct ‘to say that the words given .in the different 
versions have the same meaning. Ss y 

Tf a person complains that he has been defamed as - 
a member of a class he mus satisfy the Court that- 
the imputation complained of is against him personally 
and that he is the person aimed at, before he can ` 
maintain a prosecution for defamation. , 

All circumsthnces svhich were apparent to fhe by- 
standers at” the time the words wore uttered should 
be put gneexidenct sô as to place the Court as much 
as possible in.the positidh df such by-standers, and ” 
then it is for the Court “to saf what meaning: such 
words would fairly have conveyed to their mitids. 

‘Where the defamation imputes a crime toe the com- 

kd 
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plainant and thé abcused pleads justification there 
must be the sys strictnsss of proof as on a trial for 
such crime. 39: 

Per Buckland, J,—Iga casein which Explanation 
TI to s. 499 of the Penal Qode is properly called into 
use the identity .of the company or association pr 
collection of persons must be maintained throughout 
with referente to the imputation said to have been 
made concerning them as such wish the intention of 
Kdrming their yeputation so that thereby they are 
defamed." Ari imputatior® concerning a company or 
association of persons as fuch cannof by virtue of this 
Explanation justify a charge of defaming an individual 
anda charge cannot combine the Explanation with 
the definitidn for such a purpose. 

The offence of defantation consists in using language 
which others knowing the cicumstances” would 
reagonably.think to be defamatory of the person com- 
plaining of apd injured by it. It may be that an 
individual ises much defamed by words apparently 
only of more general application as by words referring 
to him by name. 

The question for the consideration of the Court is 
whether it thinks that the libel designates the com- 
plainant in such a way as to let those who know him 
understand that he is the» person meant. Itis not 
necessary that all the world should understand the 
libel: it is sufficient if those who know the com- 

. plainant can make out that heis the person meant. 
Q PrATAP UHANDRA Guna Roy v. Emperor, 29 0, W. N. 
901; 42 O. L. J. 178; A. I. R. 1925 Cal. 1121; 26 Or. L. 
J, 1539 387 


Pleadings and proof. See PRactioz 263 


—— Second appeal—Alternative case. 

If the defendant in a case pleads that a certain plot 
of land does not exist at all and that its inclusion in 
a patta and kabuliyat was a fraud on the registration 
law, and the Trial Court finds accordingly, but the 
lower Court of Appeal finds the plot in question as 
“real existing property and not fictitious or non- 
existent”, the defendant cannot be allowed to contend 
in second appeal that even if the plot did exist there 
was no®@intention on the part of the parties to the 
instrument to deal with that plot. Pat RAMDHANI 


Srneuv. Kewan MANI Brat, (1926) Pat, 29; 7 P, L, T. 145; ` 


A. I. R. 1926 Pat. 156 929 


and proof—Both parties failing to prove 

“case set up—Procedure. . 
Where A comes into Court with an allegation that 
eertain property is exclusively his by reason of its 
allotment to his shart at a partition effected between 
him and his other co-parcener B, and that it is not, 
therefore, liable to attachment and sale in execution 
ofa money-decree obtained by a creditor against 
B, but fails to prove the allotment, and the 
attaching creditor who similarly contended that the 
said item of’ joint property had become the exclusive 
property of his judgment-debtor by virtue of its 


allotment to his share, also fails to prove the alleged . 


allotment, and the Court finds that the property 
ig the joint property of the family, it is*dpen to the 
Cour? to grant to the plaintiff guch relief as flows from 
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Practice—Appeal to Privy Council—Interference 
with decision of Indian Courts. See LAND, Acquisz- 
TION Act, 1894, s. 54 48 


Criminal trial—Conspiracy—Agreement be- 
tween conspirators sufficient for charge of--‘Former 
part” ins. 289, meaning of. e 
For a charge of conspiracy only an agreement 

the conspirators is sufficient, and an accused 
person can be tried of all other offences committed 
fn the course of the conspiracy even if those offences 
are ae than three. e . 

e expression “former part"“in the directio; 
the end of s. 239 of the Or. ah O., that “the da Aa 
contained in the former part of this Chapter shall, so far 
as maybe, apply to all such charges” means the part 
under thg heading “form of charge” prior to the part 
headed “joinder of charges.” Section 234, therefore 
me not control the provisions of s. 239 of the Gr. P. 


In deciding whether a particifar series of events 
door do not form one transaction within the meaning 
of s. 239 of the Or. P. C., the rea] and substantial tegt 
is whether they are so related to one another in point 
of purpose or as cause and effect or as principal and 
subsidiary acts, as to constitute one continuoug action, 
Each event must be a link in the chain, and there 
gust be no hiatus or rupture in the sequence. O 

ISHAMRHAR NATH TONDON v. EmPEROR, 26 Cr, L. J. 
1602; 2 O. W. N. 760; A. I. R. 1926 Oudh 161 706 


Criminal trial—Conviction by Magistrate of 
lighter offence than warranted by facts—Inter ference 
by High Court. ê 5 
Where a Magistrate convictsan accused person of 

an offence falling within his jurisdiction, though’ 
the facts found would also constitute a more serious 
offence not within the jurisdiction of the Magistrate 

the proceedings of the Magistrate are not void ab 
initio and the High Court wil! not ordinarily interfere 


. with the order -of the Magistrate unless the sentence ` 


appears tobe inadequate or unless the accused hag 
been deprived of the right of appeal. Pat BARHAMDEO 
Rat v. Emperor, 26 Or. L. J. 1559; A. I. R. 1926 Pat, 36: 
T P. L. T. 272 439 


Criminal trial—Counter-criminal cases— 
Procedure regulating trial—Couni€r-cases, whether 
should be tried simultaneously— Complainant in one 
counter-case andious to have his case taken up after 
disposal of counter-case—Proper procedure, | 


The (Gr. P. C. being silent as to whether two 
counter-criminal cases should be tried simultaneously 
or one efter the othe% no absolute rule of law can be 
laid down and each case must be decided according 
to its requirements. 

Ifthe complainant in one of the two counter-casea 
wishes that his case may be taken up after the case 
against him hasbeen decided, op the ground that in 
the case against him a large number of witnesses 
have been examined andhe does “not want to be sube 
jected to his adversary'g cross-examination in the 
other casé in which he is the complainant, it will, 
serve the ends of justice ifthe case against him ig 
disposed of first, as it is not fair to force him, so long 
as he is the accuwed in one case, to fhrow ‘himself open 
to crosg-examination in the, case in which he is the 


the finding and.eif te Court adopts this procedure ry ; 
4 it cannot Ée successfully impedched in second appeal. Bole, lamant, 5. MAKHAN APA Us MONTNDRA Nata 
11 KA Bose, 42 0. L. J. 83; 25 Or, L. J. 1615; A. I° R. 1995 
In such a case the plaingiff may be given a decree Oal. 1260 eo? 719 
that the attachment and saja would not affect his * 8 DE KEN 
undivided interest. in the property,in dispute. Neo y Criminal trial—Fine,* amount of—Can, 
DEHARIBAL Y. Gofzraz, A. L R. 1926 Nag. 203 263 ' cellation or suspension of license. H 
2 Di s “e $ . 
e 2 2 è . °. (d ` : e a i 2 
a b : > e 
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Practice--contd, > `° 2 
A fine inflicted on an accused person should not be 
excessive, having regard to his pecuniary. means. B 
Basappa RACHAPA HUNDEKAR v. Emperor, 27 Bom. L. R. 
1056; A I. R. 1925 Bom. 526; 26 Cr. L. J. 1538 320 
Criminal trial — Re-trial—Discharge of 

accused--Subsequent trial on same facts, legality of. 
When a Magistrate has passed an order discharging 
an aceused person it iscompetent to the same Magis- 
trate or to another Magistrate of co-ordinate jurisdic- 
tion to take fresh ®rpceedings against the accused 
upon the same facts, although the order of discharge. 
has not been set aside bya higher authority. Such 
a re-trial, however, should only be allowed under 
very special circumstgnces, and where such circum- 
stances do not exist it .is}improper to aflow the 
accused tobe re-tried onthe samecharge. L GOPAL 
Das v. Magar RAM, A. I. R 1925 Lah. 439; 7 L. L, J. 
252; 26 Cr. L. J. 15086 - 292 


Criminal trial—Trial for object of conspiracy 
not within Court's cognizance-—Other objects within 
Court's cognizance—Omission of one head beyond 
Court's cognizance, whether affect jurisdiction. 
‘Where a trial starts for an object of the conspiracy, 

which is beyond the cognizance of the Court, and 
other objects of the conspiracy which are within the, 
cognizance ofthe Court, the omission of the head, 
which is beyond the cognizance.of the Court, cannot 
affect the jurisdiction of the Court as regards the 
rast of the charge. O BISHAMBHAR Nara TONDON vw. 
Eregror, 26 Cr. L. J. 1602; 20. W. N. 760; A.T, R. 
1926 Oudh 161 e 706 


= Criminal trial—Witness belonging to same 
caste as party producing him, whether must be 
disbelieved. i 
Tt is nota sound ground for disbelieving a witness 
that heis of the same caste or community as `the per- 





son in whose favour-he deposes, Pat BARHAMDEORAI . 


y, EMPEROR, 26 Or. L. J. 1559; A. I. R. 1926 Pat. 36; 7. 
P.L T. 272 ; 439- 
- Decree, correct according to Privy Council 
‘puling—Appeal—Subsequent change—Decree, whether 
should be confirmed., , ne 
Whenever the Rrivy Council lays down a principle, 
in theory it only declares what is and has always 
Deen the law, any previous declaratjon not in conso- 
nance with its present declaration not having been 
the law ¢& all. ; 


Therefore, a decision of the lower Appellate Court 
which was right according to the view of the law then 
prevailing is liable to be set agide in second appeal 
if a subsequent ruling of the Privy Council takes a 
contrary view. N Oxoruram BHIKRAJ V. Narayan, A. 
I. R. 1926 Nag. 49 210 

° Evidence not rglevant to pleas—-Party, whether 
can succeed. K has Neate 
A party cannot @ucgeed upon evidence which is not 
relevant to his pleas.* N SARJABAT v. YADEOSA, A. I. R:' 
* 1926 Nag. 64 ; wa 8 
Order of Division Bench, whether can be 
® questioned bafore another Division Bench. e 

Tf an appellant obtains an adjournment fram a 
Division Benth of the High Court tos enable him to 











. apply for an order fo set aside the abatement of hig 


appeal, under O XXII, r. 4, C. P}O., itis not open to 
him to question the correctness of the order vf tie 
Division Bench when his application i8 laid befor 


another Division Bengh for disposil.. -L Gurorrra Mat 4 


v. MUHAMMANR Kuan, 7 L. L. J. 544; As I R. 1926 ahs 
37. : 4} 
e? 


"~ 
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——— Procylure—A ppellate Couk:, whether can take 

notice of matters after institution of sugte 

Samble.. -An Appellate Court can’-take cognizance of 
matters which have happened after the institution of a 
suit for the purpose, at any rate, of molding the relief 
whigh the plaintiff is entitled to. This will, however, 
$e done only in exceptional cases where it ig necessary 
to prevent injustice or to avoid multiplicity of pro- 
ceedings. M DRONAM®AJU LAKSHMI V. IMMANI SESHAYYA, , 
48 M. L. J. 363; A. I. R. 1925 Mad. 825. . 138 


—-—— Procedur#®-Judgmeft alleging admission of ' 
party—Admission denied— Review. ; 
Where a Judge states in his judgment that one of 

the parties through his Vakil made an adimissién in 

respect of an important fact, if the party affected 
desires to raise the cogtention that no such admission 
was made, it is his duty to apply to the Judge 
immediately for a review of the judgmeytt when the 
matteris fresh in the minds bothof the Judge and 
the Vakil and not to wait for a long time to get 
affidavits from gentlemen at the Bar as to what took 

place in Court. M YENDLURI NaAGABHUSHANAM v. 

YENDLURI JAGANNAIKULU, 22 L. W. 234; 49 M. L. J. 671; 

A. I. R. 1925 Mad. 1031 = 775 


Procedure—One ‘plaintiff in two.suite— . 
Common question—Evidence in one suit treated as 
evidence in other suit—Consent of ' parties— 
Irregularity. y . ' 
Where there is the same plaintif but diferent 

defendants in two suits and by consent of parties the 
evidence in one case is treated as evidence in the’ 
other, the irregularity is cured by the consent. M 
VaRaDARAJULU CHETTI D. VELAYUDHA UDAYAN, 22 L. W. 
230; A.J. R. 1925 Mad. 1160 743 


Procedure—Stay of execution — Costs, 
execution in respect of, when can be stayed—Patna 


High Court Rules, Part II, Ch. III, rr..8, 12— 
Affidavit, contents of—Source of information, 
indication of. 


It is not the practice of the Court to stay execution 
for costs except in a case where it is abundantly 
clear that there will be no chance of recoverfig the 
costs if they are allowed to go unprotected to the 
person entitled to them under the decree which is 
the subject-matter of an appeal. sos 

When in an affidavit on an interlocutory application 
the declarant makes a statement of his belief he must, 
if the facts are ascertained from another person, 
give such details of such person as are required by 
r. 8 of Ch. III of the Patna High Qourt Rules, Part IL 
If the facts are ascertained from a document or copy 
of a document then the deglarant fhust state the 
source from which the document or the copy was 
procured and must state his belief as to the truth of 
such facts. Pat Kesuup PRASAD SINGH, v. HARIHAR 
Perasan Singa, A. I. R. 1926 Pat. 54 ~o $ 703 
———— Procedure—Transfer of parties—Defendant 

made co-plaintiff, effect of ~Viluation of surt exceed- 

* ing limits of jurisdiction of Court—Order directing 

presentation.of plaint to proper Court. 3 

‘Where one of the defendants to a suit applies tp be 
made a co-plaiptiff, his epplicatiog cannot be rejected 
on the ground that ifit, is granted tle valuation of 
the suit walleeaceed the limits pf the jurisdiction of- 
dhe Court. If after adding®the gefendant as‘ a co- 
laintiff the valuation-*of tha suit does exceedgthe,’ 
imits of the jurfsdiction of the Count, it is open to 
the Court to retufa the plaint to the plaintif$ to be 

. 7 @ 
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presented in the ire Court. Pat P&sxrsuorz Lan 
ANDKEOLYAR ©, ALAM ARA BEGUM, A. I. R. 1926 Pat. 3 
. : 8 


-> 
Presidency’ Small Cause Courts Act (XV of 

1882), Ss. 31, 42—Civil Procedure Code (Act ¥ of, 

1908), s. 47+-Hxecution of small cause decree in 

respect of immoveable property—Transfer to Mofussil 

District Munsif’s Court for exeeution on regular side 

Order, whether appealable. 

Whena decree of th® Madras Small Cause Court 
is transferred to a Moffusil District Munsif's Court 
for execution, not on its small cause side, but on its 
original side, against the immoveable property of the 
judgrhent-Gebtor, an order made by the latter Court 
in -execution is appealable under s. 47 of the O. P. O. 

A District Munsif's Court in executing a decree of 
the Madras Small Cause Court in respect of immove- 
able property exercises its powers not as a Small 
Cause Courty but asa Court of original jurisdiction, 
and the rules applicable to proceedings in execution 
ofan original decree are applicable to the execution 
proceedings of the small cause decree so transferred 
to the original side of the Court: -M'Poxnapra REDDI 
v. THIRUVENGADA PILLAI & Co.,49 M. L. J. 104; 22 L. 
W. 455; A. I. R. 1925 Mad? 1179; (1925) M. W. N. a 

< f 50 


Presidency Towns Insolvency Act (II of 1909), 
SS.e 15, 17, 21—Adjudication on petition of 
insolvent—Withdrawal of petition, whether can be 
allowed—Procedure. - ie 
A débtor who , has been adjudicated insolvent on his 

own, petition cannot, even with the leave of the Court, 

withdraw his petition. Section 15 (2) of the Presi- 
dency Towne Insolvency Act only applies to petitions 
that areipending before any order has been made, and 
once anorder of adjudication has been made, the 
debtor becomes an insolvent and remains so until the 
order of adjudication is annulled or he obtains the 

discharge. R Maune Myint v. OFFIOIAL ASSIGNEE, 3 

R. 313; A. I. R. 1925 Rang. 351 969 

——— §, 18—Insolvency jurisdiction of High Court 
—Stay of proceedings in subordinate Courts. 

Undd& s. 18 of the Presidency Towns Insolvency 
Act, the High Court in its insolvency jurisdiction 
has power to stay proceedings pending before a 
Mofussil Court subordinate to the High Court. M 
OFFICIAL ASSIGNEE, MADRAS v. ZEMINDAR OF UDAYAR- 
PALYAM, 22 L. W. 326; A. I. R. 1926 Mad. 150 1054 
-—-—— 88, 23, 30 (2)—Insolvency—Composition 
agreed to by majority of creditors—Annulment of 
adjudication— Secuwed creditor not party to composi- 
tion, whether bound—Right of suit; whether barred. 
Under the Presidency Towns Insolvency Act, a com- 

position in the course of the insolvency proceedings 

agreed to by the prescribed statutory majority of 
creditors is binding on all creditors of the insolvent 
whether’they were parties tothe composition or not, 
but such composition takes effect and operates to dis- 
charge the insolvent from his liability in respect of a 
debt only if the compensation agreed to is paid or else 
a scheme „is outstanding under which the treditor is 
requiged to proceed and obtain relief.. , 

Where a scheme .o§ compoSition has been approved 

¿the insolvent debtor is bound tw pay te-all his credi- 


« — tors, including secured cgeditors, whose” febt8 are 


provable in insolverney, the amount of thé balance of 
theiredebts according to the cofipositiqn and the right 
to enforce such *payment can be gnforegd in- the 
ordinary. Courts, A aa, Poe : 
e = 2 ° 
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Clause (2) of s. 30 of the 
Insolvency Act is merely enabling in its nature and 
provides only for a summary remedy and does not 
exclude the jurisdiction of thé ordinary Courts. It is 
applicable only to cases where there is something in 
the provisions of the composition or scheme which 
is capable of being enforced in the Bankruptcy Gourt. 

A composition was agreed to by the statutory major- 
ity of the creditors of an insolven® and the adjudica- 
tion was annulled. One of the secured creditors got 
no notice ‘of the adjudication and had not yet proved 
his debt when it was annulled. There was no provi- 
sion in the scheme of composition capable of enforce-. 
ment under cl. (2) of s. 30 of thé Presidency Towns 
Insolvency Act. In asuit by the secured creditor to 
recover the balance of what was due to hint after 
deducting the value‘of his securgy since realised : 

Held, (1) thas 30, cl (2) of the Act did not operate 
as a bar to the maintainability of the suit ; 

(2) that the plaintiff was, however, ‘bound by the 
terms of the composition and could-only recover that 
proportion of the balance of his debt which had been 
paid to the other creditors, 

Per Spencer, J.—In India the position of an insol> 

ent whose adjudication has been annulled is no 
the same as that of a discharged insolvent. Pp 

Per Srinivasa Iyengar, J.—A composition in the 
course of the insolvency agreed to by the prescribed’ 
statutory majority of the creditorsis binding on all 


creditors of the insolvent whether they were parties to - 


the composition or not. © 

In the absence of express statutory provision ex- 
cluding the jurisdiction of the ordinary Tribunals no 
right of action can be deemed to have been taken 
away. M Govinpas CHATURBRUJDAS v. Ramanoss, 48 
M. L. J. 252; (1925) M. W.N.148; A. I. R. 1925 Mad. 
593; 21 L. W. 733; 48 M. 521 | 92 


Sch. ||, r, 11—High Court Insolvency Rules, ` 


r. 128— Creditor under composition—Proof of debt. 

The mere fact that asum is payable under com- 
position and is stated therein to be payable does not’ 
of itself forego the need for proof required by the 
concluding part ofr. 128 of the Insolvency Rules. © 
In the matter of Kanava LaL Sewsux, 29 C.W. N. 
1019; A. I. R. 1926 Oal, 176 449 


Presumption—Customary marriage, whether ap- 
proved form. See HINDU Law—Custom e 358 


Principal and agent. See C. P.O., 1908, O. XX, 
RR. 16, 17 e 944: 
Liability of agent te render accounts— 
Dismissal of agent before time for taking accounts, 
effect of. 7 
An agent who is bound torender accounts at the 
end ofa year is.pot absolved frọm liability for acts 
committed in the course of thate year, and, even if 


he is dismissed befôre» ghe time arrives for the , 


rendering of accounts, he would have to make good 

any misappropyiations and, in doing so, the Court 
e would callsupon him to render ån accouné to ascertain 
what they were. M Sankaran v. VATAKKIMYEDATH. * 
Krraneuat, 48 MeL. J. 691; A. I. R. }925 Mad: 894; 23 


L. W. 205 : 346 ` 
Priyate defence, right of. See Pexau Coos, 1860, 
s. 99 vo i - 400 


. o 3 ery ' 
. Privy Council, appeal to—Interfêrence with decision 
- Sof indian’ Courts~-Practice, -See LAND ACQUISITION 
Acr, 1894, s. ak . 48 
e 


. gv . . 
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Probate and Administration Act (V of 1881), 
s, 64—Court Fees Act (VII of 1870), s. 19 (1)— 
Letters of Administration for portion of property, 
application for—Stamp duty payable—Inventory of 
entire property, whether necessary. KN 
An application for the grant of Letters of Adminis- 

tration with the Will annexed in respect of a portion 


of the property covered by the Will need not contain e 


an igventory of the entire property. 

Letters of Administration can be granted in respect 
of £ part of the pgoperty covered by a Will. In such 
acase the petition fs leviable with stamp duty only 
on the value of the property claimed, and not on 
the value of the entire property. L GURBAOHAN Kaur v. 
Sarwant Kaur, A. I. R. 1925 Lah. 493; 7 L. L. vena 

£ e 
aman S. 86—Letters of Administration with Will 
anmexed, application for—Order halding that certain 
person has locus gstandi to oppose application— 

Appeal, whether lies. 

A right of appeal under 5. 86 of thé Probate and 
Administration Act is subject to there being a right of 
. appeal against the interlocutory order under the O. P. 





“TAn order passed in Probate proceeding holding 
that a certain person hasa locus standi to oppose an 
application for the grant of Letters of Administratio: 
with the Will annexedis not open to appeal. 
MONORANJAN ADYA v. Bruoy Kumar ADYA, A. I. R. 1926 


Cal 180 729 
Procedure. 

See ALSO PRACTICE. e 

See O. P. O., 1908, s. 115 353 


promissory note—Partner, pro-note executed by—. 

Firm's name not given—Firm, liability of. i 

No person can be made liable on a negotiable 
instrument unless his name appears on the promis- 
sory-note, or if itis sought to make him liable as a 
partner the name of the firm in which he is a partner 
appears on it R Nacoor Magra v. MOIDEEN Narnar 
Menga ALI, A.I. R. 1925 Rang. 264;4 Bur. L. 7 u9 


Provinclal Insolvency Act (If! of 1907), s. 6 (4)— 
Limitation AciXIX of 1908), s. 5—Insolvency, petition 
for, by creditor—Debtor denying debt--Insolvency 
Court, power of, to deterntineexistence of debt-— 
Limitation for petition—Extension of time—Act of 
insol&ncy, date of -—Transfer of property by debtor. 
Where a petition for insolvency is presented by a 

creditor and the debtor denies owing anything to 

the petitioning creditor, the Basolvency Coħrt has 
jurisdiction to decide whether or not the debt 
alleged, by the creditor is owing to him. 

Section 5 of the Limitation Act does not apply to a 
petition for insolverey presented under the provi- 
sions of the Provincial Insolvenoy Act. i 

Where the a®t of insolvency relied on by a peti- 


e "tioning creditor. is an alienation of his property 


effected by the debtor, the date of the act, of insol- 
evency must be taken tp be the date ef the alienation, A 
that is to saf, the date of the deed of tr&nsfer, and 
not the dateaon which mutation is attested. k Nur 
ManomM‘’ap v. LAL6HAND, A. I R. 1985 Lah. 436; a E 
. 1 = a e 
u ee s. 36—Transfer by insolvent—Transfer, by 
transferee of insolvent—Annulment gf transfer.” 
Section 36 of the Provincial Insolvency Act of 1907 e 
does not apply to a transfer made by an insolveng sul 
sequent to his adjudication, but applies only to traris- 
iers made by him previous thereto, Ror does the secs 
p r e ts 
a e 
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tion in terms®pply toa transfer made by @ transferee 
of the insolvent. L Hayat MoHAMMAS “. BHAWANI 
Dass, 2 L. O. 135; A. I: R 1926-Lah. 146 *. - 1037 


e. 7 
Provincial Insolvency Act.(V of 1920),'s. 28 (6) 

-wllorigage executed prior to insolvency-—Payment 

by fresh mortgage after insolvency—Transaction, 

whether protected. 

If a mortgage exeeuted prior to the insolvency of the 
mortgagor is satisfied after his insolvency by the 
execution ofa fresh mortgaZe toa third person, the 
transaction is protected by s. 28, cl. (6) of the Provincial 
Insolvency Act of 1920. N Ratan Larv. Govrnpa, A. 
I. R. 1926 Nag. 29 `. 49 


———— 88. 33 (3), 50—Schedule of creditors— 
Name when to be aided or deleted—Duty of Court. 
Under s. 33 (3) of the Provincial Insolvency Act the 

name ofa creditor should not be entered in the 

Schedule until the Court has considered any cause 

that might be shown against so doing. 

The Court is bound to come toa judicial finding 
before it enters the name of any creditor under s, 33 or 
before it refuses to remove a name under s. 50 of the 
Provincial Insolvency Act after considering the report 
of the Receiver and any other evidence adduced as to 
whether the debts are really due or not. © AMIR 
OHAND KHANNA v. ANUKUL OHANDRA BHANDARI, A.I. R. 
1926 Cal. 160 802 


4 . 
———— S. 56—Bomhay High Court Manual of 
Circulars, Ch. XXIII, r. 16—Insolvency—Receiver 
-—Remuneration, rate of—Portion of amount realised 
paid to mortgagee, effect of. i 


Under r. 16 of Ch. XXIII of the Manual of Circulars 
issued by the Bombay High Court the remuneration 
of a Receiver appointed under the Provincial Inso!~ 
vency Act, other-than an Official Receiver, must be in 
such proportion to the amount of the dividends 
distributed as the Court may direct, provided that it 
does not exceed 5 per cent of the amount of dividends, 
Where, however, the property sold is subject to a 
mortgage and a portion of the amount realised is 

ayable to the mortgagee, the remuneratign of the 
Reosiver should be fixed with reference to the amount 
of the dividends distributed after deducting the 
amount of the mortgage and not with reference to 
the total amount realised. B B. S. JORAPUR v. VENKATES 
Barvast JOSHI, 27 Bom. L. R, 1116; A.I. R. 1925 Bom. 
472 656 


Provinctal Smail _Ac 
1887), s,17—Ex parte decree, application to sêt 
aside—Deposit or security, absence, of —Procedure—~ 
Dismissal of application. 

Defendant made an application tosetaside ah ex 
parte decree passed against him by a Small Cause 
Court. The Court directed the defendant to file 
security under s. 17 of the Provincial Small. Cause 
Courts Act bya certain date. One day before that 
date defendant filed a draft security . bond for 
approval by the Court undertaking to register it 
after suclt-approval. On the date fixed the Court 
passed an order dismissing the application gn the 
ground that it was not? decompapied bya deposit or 


security. No. furthereapplication wés made by the, 


deferidar® Within limitation tqset aside the decree: 
Held,: that inasmuch as the, application “was not 
accompanied by adepdsit or security as required by 
8.17 of the Pr®vincial Small Cause Courts Act and 
no further application supported by a deposit? or by g 
7 we 
9 = . 
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proper security was dade within limitatign, the Court 
had no option hut to dismiss the application. Pat 
KAWLESHWAR [PAL v. Satya BRATA BANERJI, TP. L.T. 
138; (1926) Pat.121 . 194 
——— S. 25—Costs, order as to—-Interference. 

Ordinarily the Court of the Judicial Commissioner 
will not make use ofits powers under s. 25 of the 
Provincial Small Cause Courts Act to upset an 
order of the Small Cause Court as ¢0 costs. O Ram 
Haraku v. Ram AUTAR, 2 O. W. N. 660; A. I.R. 1925 
Oudh 539° * bd ` 1036 
———— s, 25- Revision—Discretion of High Court— 

Limitation, nice question of —Interference. 

The High Court,has a discretion under s. 25 of the 
Provincial Small Cayse Courts Act and it will not 


“ under that section upset a decree passed by a Small 


Cause Court on the mere possilfility that the Court 
may have gênge wrong by a few days on a question of 
some nicety relating to limitation. O Bars Natu v. 
Rampas SAHU, A. I. R 1926 Oudh 62 321 
—— Sch. Il, Art, 13—Civil Procedure Code (Act 

Y of 1909), s. 102—Suit or rent and cesses, nature of 

—Appeal, second, whether lies. 

Where cesses have been paid as part ofthe rent, a 
suit to recover them does not fall within cl. 13 of 
Sch. II to the Provincial Small Cause Courts Act and 
the suit is consequently of the nature of a small cause. 
Where the value of sucha suit is less than Rs. 500, 
asecond appeal would not be competent. M NARASIMHA 
OHARYULU v. Govinposs Krisunaposs, 49 M. L. J. 185; 
A. 1. R. 1925 Mad. 1196 496 


————— Art. 35—Joint trees, sale of—Swit 
for recovery of share—Small Cause Court, juris- 
diction of. 

A suit for recovery of his share of the sale-price of 
trees by one joint owner against the other is cogniz- 
able by a Small Cause Court. Article 35 of Sch. II to 
the Provincial Small Cause Courts Act has no appli- 
cation to such a suit. L Gautam SARWAR v. QHULAM 
Mustara,.A. I. R. 1925 Lah.479; 7 I. L. J. 285 603 
——— Art, 41—J oint decree against sharers 

—Payment by one of several sharers—Suit fer con- 

tribution. 

The rights of the co-sharers inter se merge in their 
rights and liabilities as co-judgment-debtors in regard 
to the decree and a suit for contribution being be- 
tween judgment-debtors does not fall under Art. 41 


~of the Second Schedule of the Provincial Small Cause 


Courts Act. O Ram Haraka v. Ram Avtar, 20. W N. 
660; A. I. R. 1925 Oudh 539 1036 


i Public Gambling Act (Il of 1867), ss. 3,4, 5, 6 


—Cauries, whether instruments of gaming—Cauries 
found in house on search—Presumpticn of common 
gaming house—Intention to pass time—-Conviction, 
whether legal. . 
Cauries „wel! fall within the definition of instru- 
ments of gaming given in the Public Gambling Act. 
Where on a search under s. 5 of the Public Gambling 
Act, caurigs are,found in æ house, there is a presump- 
tion that the house was used as a common ,gaming 
house, and further that the persons found were present 
there fot the purpose of gambling. 
The presumptica rai%ed, however, is rebuttable; ard 
‘shen it is shown that the objecf ofthe cparsgns was 
to indulge in a friendly amweement and to pass time, 
and the idea of making any-gain was entirely foreign 
to the Mind of the entire party, the ppesumpticn is 


_ rebutted, and the perecns capnot be aonvicted of an 
ft s 
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offence under ss. 3 and 4 of the Public Gambling Act. 
O Ram Ouaran v. Empzror, 2 O, W. N. 638; 120. L. 
J. 646; A. I. R. 1925 Oudh 674; 26 Cr. L. J. 1609 713 


Public policy—Obligation corfnected with betting. 
See Conrract Act, 1872, ss. 23, 30 59 


*Railway Company— Carriage, goods consigned for 
—Risk Note Form “A”—Loss of goods—Suit® to 
recover damages. See CARRIAGE OF GOODS el 

Carriage of goods—Goed consigned to 

Railway Company, loss of—Suit for damages—Wil- 

ful misconduct—Burden of proof. 

In a suit to recover damages from a Railway Com- 
pany for the loss of goods consigned to the Company 
for carriage under Risk Note Form “B” the burden 
lies upon the plaintiff to prove that his case falls 
within the exceptions laid down in the Risk Note. 
The refusal of the Railway Com@any to aecount for 
the loss of the g¥ods does not justify the Court in 
holding that the loss must have arisen from the 
wilful misconduct of the Company's servants. L 
Firm or Hira Stncu-Pritam SINGH v. SECRETARY OF 
STATE ror INDIA, 2 L. O. 188;7 L. L.J. 588; A. I. R. 
1926 Lah. 40 1054 

Goods consigned for carriage—Risk-Note 

@orm “B”—Consignment of tins of oil—Delivery of 

empty tins—Loss of package—Liability of Railway 

Company. 

Where goods are consigned to a Railway Company 
for carriage under Risk-Note Form “B,” the Railway 
Company would only be liable for the loss of a com- 
plete package or of a consignment consisting of a 
complete package or packages, and even if a package 
or packages are missing the Company would only be 
liable if the plaintiff can prove wilful neglect etc., as 
mentioned in the Risk-Note. - 

Where in such a case all the packages in the 
consignment are delivered to the consignee, the fact 
that the contents of some of the packages are lost 
does not make the Railway Company liable under the 
terms of the Risk-Note. 

-- In the case ofa consignment of tins of oil, if all 

the tins are delivered, then there is no loss of a 
package even although the tins deliveyed contain no 
oil when delivered to the consignee. BG. I. P, 
Ramway Co. v. TARMAHOMED Hasam, 27 Bom. L. R. 
1111; 49 B. 827; A. I. R. 1925 Bom. 534 562 

Goods consigned for carriage—Risk-Note Form 

“B"* Suit to recover damages for loss of goods— 

Burden of proof. 

Where.a suit is bypught to recover damages in 
respect of loss of goods consigned to a Railway 
Company for carriage under Risk Note Form “Bb” 
the burden lies upon the plaintiff to show that thé 
Railway Company is responsible, for the loss of the 
goods. In such a suit it is opep to the Railway 
Company to admit the loss of tke goods and the 
Company is noh in any Waye hound tê prove sueh loss. 
Pat G.I. P. RAILWAY Oo. v. RAMESHWAR Prasan, (1925) 


Pat. 311; 7 L. T, 90; A. IL K. 1926 Pat. 160 687 


--— Carriage of goods—Risk Note Worm “Ba ° 


Suit 19 recover damages for loss of goods—Loss, proof 
of —Wilful neglect, meaning of. | me 
In a suit to recover damages from a Railway Com- 
pany in fspect of the loss of goods consigned to the 
Ccmfany-for carriage under Risk Note Form *B",in 
order to make thë Risk Note applicable, it is sufficient 
€ the plaintiff pleads loss to hinrsglf, it is not neces- 
gary fer the Company to give evidence that the gocds 
have been lost to it also, If the plaintiff admits the 
x ae (Y e 
e e + 
e Ce e í . 
e . e 


“not be a case of - Joss,- «If it is 


1136 
Rallway Company—coneld. 


loss then all that the Company has to do in its 
writtén statement is to plead the contract. It is not 
required to bring any evidence to support its plea. 

_ “Neglect” means “the. omission to perform a duty 
and implies that a person does something which ought 


-either to be done in a different manner or not at ab 


os that he omits to do something which ought to be 
done. But wilful neglect goes further than this and 
implies that the person charged with such neglect 
knew that he should do a particular act or that he 
should refrain from doing a particular act and that he 
deliberately. abstained\irom doing itor deliberately 
did it. In order to prove wilful neglect it must be 
shown that the néglect was not accidental eand that the 
person charged with such neglect knew that mischief 
would result from his conduct or that there was an 
indifference to higgduty to ascertain whether such con- 
duct was mischievous or not. Wat East INDIAN 
RAILWAY Co. v. GOBARDHAN Das, (1925) Pat. 333; 7 P. 
L. T. 140; A. I. R. 1926 Pat. 165 790 


—— Carriage of goods—Risk Note Form "“B"'— 

Suit to recover’ damages for loss of goods~-Negli- 

.gence--Burden of proof. 

In asuit to recover damages for the loss of goods 
consigned to a Railway Company for carriage u€der 
Risk Note Form “B” the onus of proving negligence 
of the Company lies on the plaintiff; the Company is 
not bound in law to assist the plaintiff in fastenmg 
liability on itself. The mere assertion by the plaintiff 
that the Company's sergants must have been negligent 
because the Company had failed to deliver the goods 
is by itself of no value as proof of negligence. In 
such a case it is quite unnecessary for the Company to 
do anything more than to prove or admit the loss of 
the goods; having done that the onus of proving that 
the loss was occasioned under one of the exceptions 
contained in the Risk Note lies upon the plaintiff. 
Pat Great INDIAN PENINSULA Ratuway v. Darri Raw, 
(1925) Pat. 305; 5 Pat. 118; A. I. R. 1926 Pat. 148 812 
———— Goods consigned for carriage—Risk Note 

Form “H"—Wilful ‘neglect—Failure to place lock 

on wagon. 

A Railway Gompany to whom goods are consigned 
for carriage under Risk Note Form “H” is liable for 
the loss of the ` goods only if thg consignment is lost 
through the wilful neglect of the Railway Administra- 
tion eor through’ theft by or wilful neglect of its 
servants. é 

Failure of the Railway Company’ to place a lock on 
the wagon in which the googs are being carried does 
not amount to wilful neglect within the terms of the 
Risk Note. O AGENT, ROHILKHAND & Kumaon RAIL- 


“WAYU. Gourr Lan, 20. W N. 749; A. I. R. 1926 Oudh 


68 F @ f 46 
—————— Suit agpinst Agent—Misdeseription. See 
LiurratroneAca, 1908, s. 22. : 426 
——-—-, suit agdinst-—Description of defendant. See 
C. P. O., 1908, O. XXIK, rR. 2 680 


Railways Act (IX0f1890), s. ¥7—Damages, syit 
for-—Non-delivery of goods due to ° loss—Nottce, 
whether necessary. ë e 
Notice underes. 77 of the Railways Act is required 

in all casesdn which the loss of goods is glleged by 

the plaintiff. If the plaintiff alleges non-dglivery 
without stating what the cause.of non-delivery’ is, and 
it appears upon tha trial that in fact non-delivery was 
due to loss, then*the plaintiff fails if he has npt gfven 
notice under s. 77. -A case of non-delivery may otmay 
a case of loss,» thén 
. 


. s 
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notice is ®equired. O Hast a tix Ramway_ Cd. v. 
Mora Ram-Gasa Nanp, 2 O. W. N. 0669; A. I. R. 1925 
Qudh 615 we 572 
- S. 77—Goods ent*usted to Railway for 
carriage—N on-delivery— Damages, suit for— Notice, 
whether necessary. ` j 7 : 
Non-delivery of goods entrusted to a-Railway Com- 
nstitutes “loss” within the meaning 
of s. 77 of the Railways Act and, therefore, hoticeunder ` 
s. 17 of the Railways Act must be given before a suit 
for the recovery of damages for non-delivery can be 
maintained. Pat Acent or THE B. N. R. Co. Lorp. v. 
Hamir MULL CuacanMutt, 6 P. L. T. 565; A. I. R. 1925 
Pat. 727; 5 Pat. 106; (1926) Pat. 114 ° . ^ 374 


Recelver, position of—Payment made by Receiver, 

whether payment made by owner. . 

The nature of the office of a Receiver is simply this, 
that he is an impartial person appointed by the Court 
to collect and receive pending the proceedings the 
rehts, issues and profits of land or personal estate or 
other things in question which it does not seem 
reasonable to the Court that either party’ should 
collect or receive. The object sought by the appoint- 
ment of a Receiver is the safeguarding of property 
for the benefit of thoseentitled to it. His possession 
is on behalf and for the benefit of all the, parties to 
the suit in which he is appointed, and is the posses- 
sion of all the said parties according to their titles. 
The property in his hands is in custodia legis for the 
person who can make a title to it. The title of the real 
owner is in no way affected either in theory or princi- 
ple by his appointment. He collects and receives 
the rents, issues and profits not upon his own title but 
upon the title of some persons, parties to the action. 
One of the main incidents of his duties is to preserve 
and protect the property which is put into his posses- 
sion and from this -it necessarily follows that where a 
Receiver is appointed in respect of lease-holds, upon 
him devolves the performance of the obligations im- 
posed by the possession of land and consequently he 
must out of the sub-rents discharge the head rents 
payable in respect of the lease-holds. i 

A payment made by the Receiver of an gstate of the 
rents justly due, out ofthe funds in his hands, is 
equivalent inlaw to.a payment made by the owner 
himself. © Eastern MORTGAGE & AGENGY Co. v. 
MOHAMMAD FAZLUL Karim, 41 C. L. J. 571; 52 0. 914; A, 
1. R 1926 Cal. 385 851 


. 





-, remuneration of, í 
By consenting to act without remuneration so far 
as the keeping of the firm's accounts are concefned, - 
a Receiver does not forego his right to such remunera- 
tion as he would be entitled to” for managing and 
carrying on the business. G MOHAMMAD KAMIL v. 
HEDAYETULLA, A. I. R. 1926 Cal. 380 ; ' 492 
Suit against legal representatives of deceased 
to recover money—Receiver, whêther necessary 
party—Decree, whether can be granted against 
Receiver—Procedure. > * . eee 
Where a money suit is filed against the heirs of a 
deceased person, whose estate is in the handsof a 
Receiver, the Receiver has nothing to dg with the. 
satisfactian of the claim, and, all that the Court can 
do is to pass a decree in favour of the plaintiff agaipst 
the d@efintants, as the lagal representatives- of the 
deceased. The factthaf the plaintiff has ébtained an” 
order from the Cotrt which appeinted the sReqeiver 
granting hih leave to add thé Receiver as a party to 
the suit does—n no way affect the questfon whether 
s’ 9 
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the Court -whith hears the suit canegrant relief 
against the Heeeiver. Ifthe decrree obtained by the 
plaintif against the heirs of the deceased is not 
satisfied and the plainéiff wishes to execute ir against 
the estate of the deceased, he must go to the Court 
which appointed the Receiver for permission to attach 
the estate of the deceased in the hands of the Receiver. 
The Receiver ignot anecessary party in a suit to 
decide whether the plaintiff is @ntitled against the 
egal representatives of the deceased to recover money 
which hé had advanced to the geceased in his 
lifetime. B Moos v. ArDUL HUSAIN, 2/7 Bom. L. R. 1147; 
A. L R.1925 Bom. 523 600 
— man Suit for rent—Appoiniment of Receiver— 

Direction to selt press installed in leased premises— 

Stle-—Prior mortgagee of press, déquiescence of, in 

Receivers management, effe% of—Expenditure 

incurred. by Receiver—Priority over mortyagee’s 

claim. e 

In executidn of a decree for arrears of rent and 
for ejectment of a tenant,a Receiver was appointed 
who was directed by the Court to sell a press and 
machinery installed in the leased premises for the 
best price obtainable and meanwhile to keep it 
running as a going concern and to pay the rent due 
to the landlord. A mortgagee of the press and 
machinery, though not a party to the suit, acquiesced 
by his acts and conduct in the employment of 
and management by the Receiver for the benefit of 
all parties. The press and machinery when sold 
fetched a price less than the amount due under 
the mortgage: . 

Held, that the mortgagee was not entitled to the 
sale-proceeds without paying thereout the rent due 
to the landlord, wages of the workmen employed in 
running the press and the Receiver’s remunerations 
which items were entitled to priority over the mort- 
gagee's claim. h 4 

Per Srinivasa Iyengar, J—When property is 

laced in custodia legis by the appointment of a 

eceiver all the orders passed by the Court for the 
Management of such property will be binding on 
all persons who, if not actual parties tothe suit 
have so gonducted themselves either with regard to, 
the litigation or with regard to the management of 
the property under the directions of the Court, as 
to make themselves virtually or constructively 
parties to the suit or have otherwise submitted them- 
selves to such management by the Court. M Ragsa- 
GOPALA COHARIAR v, JAMAL Avisa BIBI, 21 L. W. 312; 
A. I. R. 1925 Mad. 571 


Registration— Mortgqge— Invalid registration— 

Simple money-dechee, whether can be passed, 

When the registration, of a mortgage-deed is in- 
valid with respect tothe property mortgaged it is 
invalid for all purposes and even a simple money 
decree cannot be passed on it on the ground that there 
was an acknowledgment ofthe debt evidenced by the 
deed. O Ras BAHADUR Lat v. Suras Bax SINGH, A. I. R. 
1926 Oudh 138 R 792 


Registration’ Act (XVI of 1908), 's. 2— “Lease,” 
meaning. of. See Transrer or Propsrty Aor, 1882, 
8.109. 7 ; 693 

8.17 (1) (b)e-Family arrangement—Petition 

2. pf compromise addressed to Uotirt~-Anizcegent title, 
recognition of —Registratien, whether necessary. 
Where a bona fide sdispute between the parties is 

eventfally composed,each party recognizing an ante- 


.gedent title in thy other and the paigies address a 


e 
. . 
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petition to the Court stating the terms of the agree- 


ment arrived at between them, there is no necessity . 


tohave the petition registered. Such a petition does 
not purport to create, assign, limit, extinguish or 
declare any rights in immoveable property within the 
meaning ofs. 17 (1) (b) of the Registration Act. 
merely arecitalof facts by which the Court is in- 
formed that the parties have come to an arrangemfnt. 
Per Sulaiman, J.—Division of property by way, of 
family settlement does not amoun? to a transfer by 
one party to the other, nor does any.party to such 
settlement derive titlethrough theother. The settle- 
ment merely recognizes the right of the other party 
and accepts itin part. Not beingea transfer, gift or 
exchange from one party to the other the trarisaction 
does not fall under any of the sections of the Transfer 
of Property Act which require registration.’ * 
Even in the absence ofa regis®red document it is 
open to either party toa family settlement to prove 
that there has been a family settlement which was 
acted upon. f 
Where, however, a compromise is reduced to writ- 
ing, then if the document is sought to be used asa 
document of title purporting to crea{eor declare rights 
in immoveable property worth more than Rs. 100 the 
d@ed would require registration. If the document 
does not purport tobe a document of title creating or 
declaring such right but containsa mere recital of a 
previous settlement arrived at between the parties, 
the document may be used in evidence in proof of that 
revious settlement, even though not registered. A 
AKHTAWAR V. SUNDER Lau, L. R. 6. A. 625 Civ.; 24 A. 
L. J. 116; A. 1. R. 1926 All. 173; 48 A. 213 992 


s. 17 (2) (xI)— Receipt for payment of mort- 
gage-debt, whether requires registration. 

The extinction of a mortgage-debt must be distin- 
guished from the extinction of the mortgage itself, 
anda receipt which purports to be merely a receipt 
in full of the mortgage-debt is admissible in evidence 
without registration. 

The Law of Registration in tle case of a receipt of 
mortgage-money does not enquire how the receipt 
operates, but merely what it purports to do. aa 

A receipt granted on behalf of a mêrtgagee to the 
mortgagor was in the following terms:-—‘‘Received 
from S the sum of Rs. 6,000 only in full satisfaction 
of the amount due from him under a mortgage-deed 
of hiseshare in village B executed by him in faour of 
the late K, who,had obtained a decree for possession 
of the mortgaged property : 

Held, that the receip did not require registration. 
O Inver Kour v, MOHAMMAD TAQLA. I. R. 1926 Oudh 
64 4 505 


——— ss. 17, 49—Lease for period exceeding one 
year—Registration, absence of* Possession delivered 
to lessee, effect*of—Part perfolgnagee, doctrine of, 
applicability of. 6 . 

Plaintiffs Were the ownt®rs of a-certain makal. 
Their agent addressed then? a proposal in writing for 
granting a,lease’ of the mahaleon certain terms ta 
certain persons who had approached him for such 
lease. Plaintiffs guthorized their agent te grant the 
lease and to issue a parwana to the le&sees. A parwana 
was evew@tually ‘issued to the defendants spurporting to 
gram, them a lease of the mahal on the terms accepted 
by the plaintifisefor..a period of five years end the 

fendants were put in ‘possession of the mahal. 


aintiffs subsequently brought 4 suit toeject the: 


defendants from the mahal on the allegation that the 
“e 
é . °. e e 
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parwang being unregistered did not operate os a 
lease and that the defendants were consequently tres- 
passers : 

Held, that the doctrine of part performance applied 
to the cass and that the plaintifs were bound by 
the terms of the lease which they had authorized and 
could not eject the defendant from the mahal. Pat 
PEARI Dar v. Namiss CHANDRA MITRA, 7 P. L. T. 183; 5 
Pat. 40; AT. R. 1926 Pat. 184 822 


Sam SS. 17, ©9—Partition karar—Registration, 

whether necessary—Part-performance, doctrine of, 

applicability of—Contract Act (IX of 1872), ss. 289, 

253-—-Property managed jointly---Co-ownership— 

Partnership—Agrgement, implied, to share equally. 

A division settlement karar between menbers of 
a family by which certain immoveable properties are 
exclusively given to one member for his enjoyment 
and certain other ygoperties are awarded to other 
members creates rights in immoveab® property and 
is inadmissible in evidence without registration. 

The doctrine of part-performance is irrelevant in 
considering the question of admissibility of documents. 

Three Hindu brothers constituting a joint family 
lived_as one family with a Christian relation who 
owned ‘considerable property. The brothers managed 
the property of the Christian relation along with the 
family properties and fresh acquisitions were made to 
the family from the income of the properties and by 
the joint labour and skill of all the members : 

Held, (1) that although the parties had combined 
their properties, labour and skill, the combination did 
not go beyond the mere Mage of co-ownership, and 
did not amount to a partnership within the meaning 
of s. 239 of the Contract Act ; 

(2) that even if the parties constituted a partner- 
ship their relationship would be regulated by the 
provisions of s. 253 of the Contract Act only in the 
absence of a contract to the contrary ; ae j 

(8) that-the fact that all the properties were treated 





` as the common property of the whole family im- 


plied an agreement among the members: that they 
were all’ to share the properties alike! M Peppi 
Reppi Jocr Reppr v. PANEEN CHINNABIREDDI, 22 L. W. 
116; A. I. R. 1925 Mad. 1195 k * 1016 


: e 
ss. 17 (1) (d), 49--Lease, | unregistered, 

whether admissible in evidences-Construction of 

document. 

A docyment began by describing itself to bean 


< agreement for letting out abasa barianda tin ghar 


and contained the following statement “you having 
come tome and Rs. 150 having been fixedas the 
annual jama of the said basa bari and the tin ghar I 
let out the same to you for carrying .on your trade and 
commerce therein.” Then followed a clause as to the 
way in which the expeyses for repairs were to be met, 
It was then laid down, that after the acgounts had been 
made upand thgangount of mopey expended on the 
repairs totalled, ther would,be a fresh deed and that 
on.re-payment of "the debt jneurred by the owner in 
respect of the repairs the owner would be abit to make 
2 new settlement of the’ land according tohis wish. 
Then followed certain conditions as to the mainten- 
ance of boundaries, payment of damages for injuries 


i 
Pais gT 
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casts, 
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- 88. 17 (1) (d), 49—Leash, agrioultural—Qral 
lease, validity of—Document containipg admission 
of oral lease—Registration, .whethe, necessary— 
Transfer of Property Act (IY of 1882); s. 106. < 
Section 106 of the Transfer of Property Act excludes 

agricultural leases from the operation ‘of itaown pro- 





®visions and allows such leases or agreements to lease 


to be made without a written instrument. * 

The Registrations Act only comes into eperation 
when a written. document has been executed either’ 
because the transaction can@ot legally bë carried out 
without one or’be@ause the p&rties choose to have one 
though it is not compulsory. í ` 

Tn proof of an oral lease granted by the defendant to. 
the plaintiffs the latter produced a doeumett executed 
by the défendant which ran as follows :— oa 

“Of the annual reng for the two years 1918-19 and 
1919-20 for the field of which Lhad given youa lease 
for five years, you have to-day paid me Rs. 65 as the 
rent for the current year, and you haye already paid 
me the rent for last yearand taken are¢eipt for it, 
leaving therent forthe next three years which | 
will take from you in each of those three years with a 
rent note :” A 

Held, that the document contained nothing more 
than a mention of an oral agreement made previously 
and did not require registration, but could be used as 


evidence of an admission by the defendant, just as if. 


he had casually mentioned the agreement in the course 


of a private letter. N MAHADEO v. Sutoram, AS I. R. , 


1926 Nag. 9 51 


S. 58 (1) (e)—Consideration—Endorsement by , 


Registering Oficer—Presumption—Burden of proof. 


An endorsement made on a kabala by a Registering . 
Officer in accordance with the statutory provision in - 


s. 58 (1) (e) of the Registration Act that a certain sum 
of money was paid as consideration in his presence 
raises a presumption that the consideration was paid 


and the onus lies on the person who alléges that it ` 


is untrue to prove it. G RAKHAL CHANDRA BARDHAN V. 
PROSAD CHANDRA CHATTERJEE, A. I. R. 1926 Cal. 73 


229. 


Religious Endowment— Custom—Succession—Mutt 
—Head of mutt in Native State, ex-officio @trusiee 


of public temple in British’ India—Dismissal from : 
headship of mutt by Government of Native’ State, 


whether effects forfeiture of trusteeship of temple. 

Where the head of a mutt situate in a Native State 
was, as such, the trustee of a public temple in British 
India which latter was, however, an independènt 
institution governed by its own usages; and the 


Government of the Native State in exercise of itge . 


sovereign powers dismissed the ‘head of the mutt and 
appointed another person to the offtce, and it was 


found that all the proved, successions to the.two offiees - 


were to simultaneous vacancies both in the mutt 
and the temple caused by the death of the prior 
incumbents : Poe 

Held, that the dismissal of the head of the mutt did 
not operate to effect aforfeitare of and: create a 


e vacancy in the trusteeship of the temple,.and that the: 


person -appointed as the head of the mutt did hot 
automatically succeed to the trusteeship of tHe temple 
which had not’ been «weated. ParaMeSwaR 


to the ghar not caused by accident, keeping th 
in repair by the*owner, etc: se aii Buartican v. T? P. S. Issoorp Rowan, 48 M. L. J. 299; 
Held, that the document was a lease for a numbert 21 L. W. iis A. L R.1925 Mad, 800 106-4 

years and.not being registered was ‘not® admissible ig , Res Judicata. oe, 5 ne 
evidence. G Rau CHANDRA AGARWALA` V,” SYAMESWARI See Arso C. P, C., 1808 s. 11. eo « 
Dasya, 42 C. L. J. 71; À. I. R. 1925 Cal, 1171 — "98 * See] EXECUTION OF DECREE So tig : “83 
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5 x Appeal— sue decided by Trgal Court not 
decided by Appellate Court. 
“When thejfidgment of a Court of first instance 
upon a particular issue is appealed against, that jpdg- 
ment, ceases “to be’ Pes judicata and becomes res 


|| 


. e 





-subjudice and if the Appellate Court declines to decide , 


that iggue and disposes of the case oh other grouñds® 
the judgment of the First Court upon that isste is no 
mofe-a har toa future suit thangit would be if that 
*judgment had been reversed by the Court of Appeal. 
C; KARUNA Cuakan,Das @ KRISINA SUNDAR MAJUMDAR, 
A. I.R. 1926 Cal. 179 e . 480 
—————. Co-plaintiffs—Active controversy and adjudi- 
egtign —Necessany. 

“In order to constitute res judicata between co-plaint- 
iffs, there should be active controversy between them 
and an adjudication upon the goint in dispute must 
have been essential for the purpose of giving a decree 
against the defendant. M Suyama BHAI V. PuRSHOTAMA- 
poss, 21°L. W. 551; A. I. R: 1925 Mad. 645 124 

Decision on, point of law—Decision, whether 
binding in same proceeding. 

When a definite décision has been given between the 
parties to any proceeding on any matter in controversy, 
and such decision purports finally to adjudicate on 
sach matter, itis not competent to the same Judge 
or his, suecessor-in-office to set aside the decision, 
notwithstanding that the decision is on a point of 
law. Section'11,C. P. O., does not apply to such a 
cafe, ebut' the binding’ force’ of such a decision de- 
pends on-general principles of law. L SHER Kuan v. 
PRABH Daya, A. I. R, 1925 Lab. 507;7 L. L.J. 319 

i 683 
—~-— in execution proceedings. 

Thé principle’ of vres judicata applicable to suits 
upon a party’s*failure to raise an issue which he 
mighf have raised, is not applicable to execution 
cages~ Pat Gavan Nato Sasi v. MALHIJI VAIDYA, 
(1925) Pat. 160; 6P. L. T. 507; A. I. R. 1925 Pat. 588 


A a. - vs 276 
Réview, Sée Arso C. P: ©., 1908, 0. XLVII. . 
= — Judgment allegitig admission of party—Ad- 
mission denied, See PRACTICE 775 
Revision. Se states 
See Atso CO. P, O., 1908, s. 115. 
See Atso Or, P. C., 1898, ss. 435 To 439, 





——-—— Erroneous interpretation of rule—Inter- 
ference by High Court. See Mapras District 
MUNICIPALITIES Act, 1920, s. 4 (a) 368 


: Error of law. 

- An order based on an error of law but within the 

gurisdiction' of the Court passing “it will not be inter- 

fered .with in revigior. O Sri KISHAN v. Dest Dyat, 2 

O. W. N. 823; Æ I. R.1925 Oudh 739; 26 Cr? L. J. 1619 
. 915 

Riparian owners, rights of—Artificial and natural 
watercoursés-—Law in Burma same as in England— 
Lowe?’ owner damming channel—Damage caused 
to higher ownér's property- -Liability of lower 
owner, + y 


4 ec pt ka maa 5 Ld 
In the casé ofa natural stream or water-course, 


éach'of'the riparian ‘owners is entitled te*the unim- 
peded flow of water in its natural course and to its 
reasonable enjoymeng as it passes, through his land as, 
2, A natural incident of the ownership of-his land; while 
ii the ease of an artificial yater-course, ANY fight of the 
owñer tò the flow ofewater-coufse must rest‘enprescrip-© 


Sidnéor g¥ant from gr contracf “with the owner of the, 


land Ereni which-the water is artificigfly brought. 


e 
© . 
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į A water-course originally artificial may Have been. 
made under such circumstances, and have peen used 
in such a way, that an owner of land situate onits bank 
will have all the rights over it that ariparfan owner 
would have if it had becn a natural stream. 

The law applicable in lower Burma to the flow of 
and flooding by fresh-water rivers or water-coursgs, 
whether they be natural or artificial, or trespassgs on 
the bed or soil of such rivers and streams,.is not differ- 
ent from thelaw asapplied to ajmilar subjects in 
England. i 

A raised road or bund ran transversely across 4 
depreésed ground through which flowed a channel of 
water, and was properly provided with a gap for the 
flow ande bridge over the chanflel. The bund thus 
provided with an eye and a bridge to permit the inflow 
and out-flow of water, was interfered with by the owner 
ofthe land lower down who filed up the eye and 
channel cours@ thereat and converted an innocuous 
bund into a dam, which dammed back the water on to 
the owner of the land higher up: 

Held, (1) that the owner of the land lower down was 
respousible for the damage thus caused to the property 
of the higher owner ; 

(2) that it was wholly irrelevant who the body or 
gerson was which or who had actually formed the 
channel. P.C. Mauna Bya v. Maune Kyr Nyo, 42 O. 
L. J. 156; 49 M. L. J. 282; A. 1. R. 1925 P. O. 236; 27 
Bom. L. R. 1427; 3 R. 494; (1925) M. W. N. 8904: L. R. 
6 A. (P. C.) 209; 30 O. W. N. 218; 52 I.H. 385 (P. ae 


Rulings, interpretation ofe . P : 

A ruling should be constructed on the facts on which 
it is based. CO Pria 
Narayan BHATTACHARJYA, 42 O. La J. 100; A. I. R. 1925 


Cal. 1139 835 
Sale of goods. See Conrract Act, 1872, 5.38 481 


Set-off-—Time-barred debt, whether can be set-off, 

‘A time-barred debt can be claimed by way of equit- 
able set-off. Pat NATHAN PRASAD SHAH V. KALI PRASAD 
Suan, (1925) Pat. 317; A.I. R. 1926 Pat. 77; 7 P. T. 
158 85 


Sonthal Parganas Settlement Regulation (HI 
of 1872), s. 5--Area declared Ander settlement— 
Officer appointed under sub-s, (2) of s. '-—Execution 
proceedings, pending, disposal of —Procedure. 

An execution proceeding is merely a continuation of 
the “suit and proceedings in execution are pr8ceedings 
on the suit. ‘Fherefore, an application in a pending 
execution proceeding is a “suit” within the meaning of 
s. 5 of the Sonthal Pafganas Settlement Regulation III 
of 1872, 

Where an officer has been appointed under sub-s. (2) 
of s. 5 of the Sonthal Parganas Settlement Regulation 
ILL of 1872, an Execution Cow® must transfer a pend- 
ing execution ptoceeding to thé, officer so appointed 
and ought not to dismiisg the progeefing on the ground 
of want of furisdiction, Pat Barva MARWARI 4 
Trakur Rrasap Marwart,* A. I. R. 1926 Pat. 33, 7 P. 
L. T. 153, ° . 2624 


Specific Relief Act ‘t of 18773, S. ,21--Contract 
for sale of immoveable property, breach of—-Provision 
for edamages on defautkt, effect gf Specific per- 
gormance, right to—Extensionof time for, payment 
—Power of gourt. 


for the sale of immovéable pro- 
erty provided for payment of damages in default of 
performance, whether by the vendor or the vendee, but 


Se q 


Natn CHATTERJEE v. LaksamMr™ ` 
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specific Relief Act—contd.. l Sults vatuaibn Act (Wi of #887), s. 11. See 


a 5 amaos DENGAE Tangncy Act, 188b, , 555, 1034 Q 895 
it appeared that the provision for payment of damages ; 
could not be treated otherwise than as one ide Transfer of Property Act (IN Of 1682), 8, 6 


niet > Mortgage & reversionary right, validity of —Suit to 
tu Dlahing security for performance of the con- oblain personal decree—Limitation-Goniract Act 
> 9 5 X . 
Held, that the breach of contract to sell could not be ean se had an exp&ctation as reversioners 
adequately relieved by compensation in money anda i, certain property mortgaged that ‘property by a 
decree for specific performance was the appropriate» registered deed to the plaintiff in 1895, Plaintiff filed 


; it in 1923 to enforce the mortgage: * 

The Court which actually passes a decree for a suit in 1 585 : 
specific performance, whether it is the Trial Court or Mantai that M h => usage Dene ob an exp ectation, 
theCourt f \ppeal,has power to make any stipula- (2) that plaintiff being aware at the tiine when he 
tions it thinks fit with reference to the performance took the mortgages that the ® defendants had only a 
inehidiog the PONET to extend the time fixed for pay-  yeyersionary Tabrani in the property which they is 

Nn - : i ké 
por s gr nie time should ported to mortgage, s. 65 of the Contract Act had ro 
be granted, the day need not be expħined so application to the, case, and that the. plaisttiff's* claim 
minutely in a case: of this sort as under the Limita- to a personal decree ngana the defendants WaS bared. 4. 
tion Act where it is sought to excuse a bar of limita- 5, time, SUKHDEO, SINGH v. Kasur Sina, A. L Ri 


tion, but must be looked at more leniently. 1926 Oudh 119 z3 340 
Where it appeared that the plaintiff§was not aware ————— 5, 26—Agreement that female holding estate 

of the provisions of the decree until the time for shall not effect transfer without consent of male 

payment had passed, and that the main cause ofthe -> claimants-~Death of some male claimants—Transfer 

delay was the inordinate time taken by the Court in with consent of surviving claimant, validity of— 

granting a copy of its decree: “Substantial compliance’ with condition, what 
Held, that the delay should be excused and the time amounts to. 

for payment extended. M RAMBHATLU v. ANNIABBHATLU, An agreement, arrived at between a female claimant 


49 M. L. J. 152; 22 L, W. 366; A. I. R. 1926 Mad. 144% to anestate on the one hafid and three male claimants 
605 onthe other, Boria that the female aon remain 

. i i the estate during her lifetime an 

Stamp Act (H of 1899), ss. 12,17, 47—Hundi 19% Possession o during 

- bearing uncancelled one anna stamp—-Date written should ee the ee due from the saate sat of the 
across stamp by drawee—Hundi, whether duly 'come of the property, appropriating the balance o 
stamped. the meom to hor own n but that She mon aos 

A : transfer any portion of the ‘property without the 
eae oe E He tee One tae ans ae consent of the male claimants, and that on her death 
anna stamp and the drawee when making thepayment the latter would get the property. It was further pro- 
wrote across the stamp the date of the payment: vided that should any of the male claimants die before 
Held, (1) that the writing ofthe date across the the death of the female, his share would descend to 

’ Pi +. R 

stamp which had not been cancelled at the time of , bis heirs. patter the aeath owe or ve male ean 

the making of the kundi did not have the effect of 22ts, who had died leaving heirs, the female execute 
converting the hundi from an unstamped document 2 Mortgage in respect of property compromised in the 
into a stamped document and that the provisions of estate with the consent of the surviving male claim- 
s.47 of the Stamp Act had no application to the mt. The mortgage was also consented to by the 
ease: majority of tie BaS of Ls oe, claimants, but 
; ; : one of them who had not consented tothe mortgage 
r Een Geen EE m a ba brought a suit to recover possession of his s®are of 


: 


- brought on the Basis ofit. B DAYARAM SURAJMAL?. the estate on the allegation that he was not bound by 


A 9 the mortgage: 

ead Davasnat, 27 Bom. Le R. 3118; A. L R. ies Held, (1) that on a proper construction of the agree- 

4 ` ment arrived at between the claimants the consent of 
es, 68--Hundi-—Stamp, necessary—Dutg of the heirs ofa male claimant who should happen to die 
Court—Practice. ona 2 during the lifetime cf the female was not necessary to 

The Court in determining whethera documentis validatea transfer by the female; : . 

sufficiently stamped for the purp@se of deciding upon (2) (Per Mukerji J., Boys, J. dissenting) —that the 
its admissibility in eVidence must look at the docu- consent of the surviving male claimant did not amount 
ment itself as it stands and not at any collateral toa “substantial compliance” with” the condition 





circumstances which may be shown. in evidence. B laid’ down in theagreement and that the mortgage 

RAMPARSHAD GHIVLAL v.@SHRINIVAS BALMUKAND, 27 Bom. could not, therefore, be held to be binding on the 
L. R. 1122; A. I. R. 1925 Bom. 527 e 685 plaintiff; i 

< Succession Ceftitibate Act (VII of 1889), s, 4— . Per Mukerji, J.—Broadly speaking till the major- 

e Pro-note in favour of indtvidual—Debt due to joint ity of at least one-half of the persons whose consent 

family—Succession ‘certiftcate, whether netessary: is necessaty toa transaction give such consent, ib 


ae ies hw A x e cannot be said that there has been a “substantial com- 

© Where a premissory Note is executed in"favour of — pliance” with the condition within~the meaning of s. 

an individual member of a joint Hindu family but 96 of the Transfer of Property Act. SA 

the debtis tue tg the joint family, no succession Per: Boys, J.The tast, to be applied to cases such 

certificate is necessary, even if there is nothigg on as the one untier consideration 85 whether it is pos- - 

thie feco a ra Chou M T oe ane debt.is sible to foym, upon ail the known circumstances of the’” | 
. M | Varaparagpiu CHETTT v. ing i iti 

VELATUDH. Upavan, 22 L, W..230; A, TR. 1925 Macy ease as existing at the time @he* condition wasanade, a 


h 4 *reasonable ‘opinion as to whethef the deceased per;, 
1160 g 743. esons would have been likely to agreethat the consent, 
å = e ec e 
b ° 4 oe 9 
= bd > ? ® P e bi s 6 ý re ° 
» 2 be 


eae Nok se a8 
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of a survivor should ball esaptad ag sufficiegt if they | 
had foreseen the qjfcumstances in which the sufficiency 
of his consent mjght bæin question. A Bent CHAND 
v. Eram Auman, L. R.6 A, 617 Civ.; A. I. R. 1926 All, 
181; 24 A. L. J. 128- . i 887. 
sS. 4]-- Evidence Act (I of 1872), s. 115— « 

Estoppel—Attestation, effect of—Transferor repre- . 

sented as owner of property transferred, effect of. 

The fact that a person has attested @ deed does not 
by itself estop him from denying that he knew of its 
contents or-that he cons@nted to it, but there 
might be. circumstances whi&h would Show that the 
attestation was intended to convey something more 
than a mere witnessing of the execution, and was 
meant as involvfng consent to the transaction. 

Wher one person by æ mis-statement of fact in- 
wuurd to operate upon the mind ofdnother induces 
a certain belief in the latter upon which he has act- 
ed, the person who has made the representation is 
estopped from subsequently denying its truth. 

Where a person attests a deed of transfer of im- 
moveable property in token of thé fact that the pro- - 
perty belongs to the transferor and that he is com- 
petent to transfer it, he is estopped by the. pro- 
visions ofs. 4l of the Transfer of Property Act from 
subsequently contending that the property did not 
belong to the transferor but belonged to himself. O 
MOHAMMAD MAZHAR-UD-DIN Hasan V. ZAHUR-UD-DIN, A. 
I. R. 1926 Oudh 131 547 


—— .°51—Grant of land on darkhast—Improve- 
ments by grantee—Subsequent cancellation of grant, 
effect of —Damages, whether can be recovered. 

Where a grantee of land on darkhast by a Tahsil- 
dar pays the assessment in respect of it and makes 
‘improvements thereon in ignorance of a pending 
appeal against the grant and the grant is ultimately 
cancelled ên 'appeal, the grantee is entitled not only 
to a refund of the assessment collected but also to 
damages under s. Slofthe Tyaasfer of Property Act 
for value of the improvements effected by him. M 
QHENNAPRAGADA NARAYANAMURTY V, SECRETARY OF STATE 
ror INDIA, 48 M. L. J. 682; 22 L. W. 482; A. I. R. 1925 
Mad. 963 555 


s. #2—Claim for rent, whether right to im- 
moveable property. 

A mere “claim for rent" is not aright to immove- 
able property within the provision of s. 52 of the 
Transfer of Property Act. C DHIRENDRA Nata GHOSE 
`y. CHARUSHASHI Dupya, A. I. R. 1926 Cal. 191 431 
————— S. 52—Lis pendens, doctrine of—HExecution 

sale—Compromise decree—Compromise brought about 

by inducement of money—Fraud—~Suspicion. 

It is not safe to come toa finding of collusion and 
fraud on mere suspicion. 

The doctrine of lis pendens applies to a purchase at 
an execution sale during the pendency of a suit which 
terminates in a copsent decree and the fact that the 
compromise was the result of inducement in money 
makes no difference. Pat RAMDULARI KUER v. UPEN- 
DRANATH Bisu, (1925) Pat. 1437 A. I. R. 1925 Pat. 462; 6 
P. L. T. 483; 4 Pat, 619 , 251 
5. 52:—Lis pendens, doctrine of, appltcabil- 

ity of—Pre-emption suit—Property irensferred 

after institution of suit ive favou? ‘of persone having 

equal right of pre-emption with platntuff, Wet F 

The doStrine of lis pendens applies to pre-emption 
suits just as well as to other suits. |: oe 

Whese after the ‘instijution of a sult for pre- 








emption but before the expiry of the limjtation for 
s 


the ihstitution of such a suit, the vendee transfers 
the property to a person who has an equal right of 
pre-emption with the plaintiff, any rights which the 
plaintif had against the transferge at the date of 
the institution of the suit cannot be affected by the 
subsequent transfer of the property in the latter's 


‘fafour. The position in such a case isthe same as 


if the transferee instead of taking a transfer of the® 
property had brought a rival suit for pre-emption. e 
A Bacwan SINGH v. BIJAI Sinan, 24 Ae B®. J. 130; A. I. 
R. 1926 All. 180; 48 A. 221 ; 238 


—— 8, 55—Contract Act (IX of 1872), s. 69— 
Vendor and purchaser—Covenant ggainst encum- 
brances, opewation of-—Suit based on edeh of cove- 
nant, when maintainable—Rent due for period prior 
to sale—Purchaser, whether liable—Payment made 


4 


by purchaser—Suit to recover the apunt paid, whe~ . 


ther maintainable.® 


In order to justify a suit based on the breach of 
a covenant against encumbrances contained in a con- 
veyance itis requisite that an actual interruption, 
claim or demand be made onthe purchaser; some 
hindrance or prevention of enjoyment proved: for, the 
chance of his being disturbed, and his liability to 
satisfy claimants, or, in other words, the mere exist- 
ence of outstanding encumbrances, unless they prevent 
entry and enjoyment.-will not constitute an-immediate 
breach of the covenant. i . 

Under s. 55 of the Transfer of Property Act, a 


purchaser of immoveable property is not liable for - 


rent due to the landlord for a périod prior to the date 
of the sale, 

Per Mukerji, J.—Where a purchaser discovers 
defectsin the property before conveyance, he can 
either rescind the contract or successfully oppose a 
suit for specific performance; but if he discovers 
material defects after the conveyance he must make 
out a case of fraud in order to set aside the sale. 

The mere existence of an encumbrance on the pro- 
perty conveyed does not give the purchaser a right to 
sue as on a breach of the covenant against encum- 
brances, In a suit of this description the plaintiff must 
allege the facts constituting the disturbange and that 
the disturbance was lawful, with sufficient particular- 
ity to show the breach of the covenant. 

Where in order to save the property purchased from 
being proceeded against for the recovery of rents que 
to the landlord in respect ofa period prior to the date 
of the sale, th rents‘are paid out of the estate of the 
purchaser ang the purchaser subsequently brings a 
suit against the vendor to recover the amount of 
the payment, the suit is not one basedon a breach of 
the covenant against encumbrances contained in the 


‘sale-deed but is one under s. 69 of the Contract Act. 


In a suit under s, 69 of the C&gtract Act it is 
essential that there sHould_ be,” first, peson who is 
bound by law tomake a ceftaim, paymé@nt, secondly, 
another person who is interested in such payment 
being made, and thirdly, a pafment by such last 
mentioned persop. If these circumStances exist, the 
fiction of an implied request from the defendant to the 
plaintiff to make the payment may be properly im- 
ported into the case so as to bring it within the section, 

The word@# “interest in the payment of money 
which anheg is bound by law to pay” in s. 69 of tha 
Contract Act includes the apprehension of any kind 
of 1dsg¢r inconvenience or of any detriment capable of 
being Sssessed in money. Arrears of rent which form 
the firs? charge onan estate under s. “65 of the Bengal 


s "e e ° 


e 
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Tenancy Act and for which the estate is liable td be 
sold, if not paid, reasonably create such an apprehen- 
sion. lt.makes no difference that a decree has not yet 
been obtained, for suit may be instituted at any 
moment andthe loss and the inconvenience conse- 
quent on the institution of a suit are manifest. C 
*Hastern MORTGAGE & AGENCY Oo. v. MAHOMMAD FAZL 
Barm, 410. L. J. 571; 52 C. 914; A I. R.1926 B 
5 
. 
———— 5. 59.° See O. P. C., 1908, O. XLI, r. 27 630 
——— S$, .59-—Mortgage—Atiestation, proof of— 
Scribe, whether attesting witness. i 
It cannot be said as a matter of law that a scribe 
cannot be an attesting witness of a mortgage-deed. 
It is a question of fact which must be determined by 
a Court of fact. C AcmoLa SUNDARI DEBI v. Doman 
SUNDARI Dess, A. L R, 1926 Cal. 150 774 


e 
————— ss. 60, 61, 62—Mortgageh, several—Redemp- 
tion-—Consolidation—Burden of proof. 

The principle established by ss. 60 and 62 of the 
Transfer of Property Act is that redemption of every 
separate mortgage should be permitted unless there 
is clear and unequivocal evidence to prove a contract 
between the parties to the contrary. There is a 
heavy- burden cast on a mortgagee who wishee to 
prove a contract between him and the mortgagor to 
prevent such.a redemption enjoined by law. 

There is no authority for the proposition that a 
mortgagor not otherwise bound by contract, cannot 
redeem one or two or more mortgages held by his 

` mortgagee over the san& property without redeeming 
another or the others. Ifthe mortgagee wishes to lend 
money or to make further advances onthe term that 
one mortgage of the property shall not be redzemed 
until the money due on another mortgage is paid he 
should effect that object by making it expressly 
part of-his contract with the mortgagor. O Bunyap 
Sineu v. NAUBAT SINGH, 2 O. W. N. 753; A. I. R. 1926 
Oudh 59° 613 
m 8, 68 (b). See O. P. C., 1908, OII, R 2 . 

622 
——~—~ $8, 83, 84—Mortgagor, deposit of money by 

—Son of mertgagee minor—Guardian ad litem, ap- 

pointment of, whether necessary. 

Under ss. 83 and 84 of the Transfer of Property 
Act, where the mortgagee is a minor and unable to 
drawe the mortgage-money out of Court, without 
security, it is necessary that a guardian ad litem 
should be appointed and unless such a guardian is 
appointed it cannot be saidsthat the mortgagor has 
done all that is xfecessary for him to do to enable the 
.mortgagee to draw the money. M Appa Parv. KOMU, 
22 L. W.145; 49M. L. J. 327; A.I. R. 1925 Mad. 1017; 
(1925) M. W. N: 54g ? 754 
~ 8.100, See HINDU Law-sAportion 1000 
S. 1@1—sDischarge af prior mortgage—Inten- 

tion to keep.alive moutfage—Presumption of fact or 

law. °°” ; 

The presumption ,is that a person payihg off a mort- 
* gage interfds to keep alive the mortgage if it is fer 

his benefit to do so. A 

But*the presamption is not irrsbuttable. It is not 
oneof law but of fact and the inference of intention 
has to be drawn from the ¢tircumstances in each case, 
M TIRUVENGADAM PILLAT v. SABHAPATHI Prrevare"(1925) 
M. WIN, 608; 49 M. L. J. 361; A. I. R. 1925 Mad, 1217 

2 6 : 


8,.105—Registration Act (XVI of 1908), 65.12, 

i7—Burma Registratign Directions—" Lease,” pean- 
° 

e t- . ° 7 
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Transfer 4 PropertyAel—-bnta, a. 
ing of-gAgreement by ‘sions eultivate land~-Re- 
gistration. 3 ee cr 
Anagreement executed by-‘ tenant only, agreeing: 


to cultivate land and to pay, rent is not a “lease” 
under s. 105, Transfer of Property “Act, beeause the 


#ocument, being not executed by tHe lessor, the land 


owner, cannot transfer any right. iri. the property 
within the definition as given in the seétion. ae 

Direction 46 (@) (i) in the Burma Registration Direc- 
tions has no application to such A document as the 
above. The document, Bowever, isa “lease” within 
the wider definition gi¥en in s. 2 of the Registra- 
tion Act, and is compulsorily registrable if if falls 
under s.17 of the Act. RU THA NYO. Me. Kyaw 
Tua, A. I. R. 1925 Rang. 273; 3 R.379%4 Bar. L. J. 
99 s - 693 


ss, 105,55—Lessor, premium payable to— 
Charge— Sale and lease, distinction between—Trans- 
fer of Property Act, whether exhaustive. 
When the owner of a land grants a perpetual 
lease of itin consideration of rent to be paid, as 





well as a premium, he gets no charge on the lease- . 


hold that he thus creates for the premium so payable. 
There is a fundamental distinction ‘under the 
Transfer of Property, Act between a transfer of 
immoyeable property and a transfer of the right to 
the enjoyment of immoveable property. A lease’ in- 
perpetuity is merely a transfer of the right to enjoy 
property. k . 
The only charge, valid in the Indian Law, .on 
landed property is to be found in s. 55 of the Transfer 


of Property Act which is confined to cases which déal . 


with the transfer of the property itself. 

Per Coutts Trotter, C. J—The Transfer of Property’ 
Act is intended to be exhaustive. M TIRUMALA TIRUPATI 
v. VENKATASUBBA Rao, 49 M. L. J. 313; 22 L. W. 335; 
(1925) M. W. N. 768; 48 M., 821; A. I. R. 1926 Mad. 55 


< 725 
——— 8.111 (g). SeLIMITATION Act, 1908, Son. I, 
ART. 144 1007 


s. 123—Gift of mango tree, naturé of—Tree, 
whether immoveable property—Registration, whether 
necessary. 

A transfer of mango tree by way of gift must be 
made by a stamped and registered instrument where 
it is intended that the donee should enjoy the fruits 
of the tree for an indefinite period and where the im- 
mediate or approximately immediate severance of thé 
tree from the land is not within the contemplation of 
the parties at the time of the making of the gift. In 
such a case the tree is immoveable property and its 
transfer isa transfer of dn interest in land. Pat 
AsHLOKE SINGH v, BODHA Ganperm A. I.R. 1926 Pat. 
195 ji .. 769 

ss. 123, 118—Hindu Law—Partition— 

Allotment of share to stranger—Registered deed, 

whether necessary—Title, acquisition of, 

Where at a partition between members of a joint 
Hindu faniily, a share in the family properties’ of the 
value of more than Rs. 109 was allotted to å stranger, 
but the deed was not registered: i 

Held, “that there being no registered instrument, 
whether the transagtigpn was a gift or an exchange, it 
offénded against the proviswns pf the Transfer of 
Propegiy Act and that the stanger acquired ‘no title 
in the properties allotted tb him. se ° 

A person cannot by the mefe recognition of gnother 
as a co-shamer of his convéyeto the latter @ tithe in 
immoyéable @roperty without observing any of the - 
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formalities, requized byw law for the purpose, M Mans 
Gowns v. Cuunng Gouna, 21 L. W. 709; 49 M. L. J. 
150; A. I. R. 1935°Mad.*1174 331 
- S. 130--Assignment of interest, mode of. , 
Section. 130 of the Transfer of Property Act provides 





only one moge of the devolution of the interest of ong 


person to another, and cannot be said to exhaust all 
dther ways antl means by which the interest of one 
erson may.be, transferred to another. S MULIBAI v. 


SHEWARAM MENGHRAT, A. I. R. 1926 Sind 78 111 
Trust. „Sed Coxsrrucriox o% DOCUMENT, 1000 
~ See HINDU Law—Witn 593 


- ‘Estoppel—Trustec, whether can deny vali- 
dity of teust-/T'Pustee, whether can buy trust property 
—Pariner of trustee, whether can buy—Purchase by 
two persons-—Shares undefined—Presumption as to 
half share of each—-Bona fide p&rchase by person 
jointly with trustee—Purchase, whether affected in 
respect of half share of bona fide purchaser. 

After a trustee has taken possession of properties 
as trustee and dealt with them in the capacity of a 
trustee, he is estopped from disputing the validity of 
the trust. 

A trustee for sale cannot purchase. A trustee, 
even if he be not a trustee for gale, can buy only sub- 
ject to certain limitations. 

‘When purchase is made through a trustee or in the 
name of a trustee, though for the benefit of a third 
person, it,is as bad as the purchase by the trustee 
himself. 

A partner of a trustee or any person from whom he 


may directly or indirectly derive benefit by reason of , 
the purchase, cannot purchase a trust property from 


the trustee: 
If the shares of two purchasers of property are not 


defined, the presumption is that they have one-half . 


N share each. 


If property is purchased by two persons, one of 
whom owing to some inherent incapacity in him or 
owing: to his original relation with the property is 


incapable of acquiring any title to it, the title of the | 


other: purchaser is not affected by reason of the in- 
capacity of his co-purchaser. Therefore, if a purchase 
is made by®a bona fide purchaser jointly with a 
trustee, the purchase is invalid and inoperative only 
in respect of half share of the trustee. © Pria Nats 
CHATERJER V, LAKSHMI NARAYAN BHATTACHARJIA, 42 OC, 
L. J. 100; A. £. R. 1925 Oal. 1139 835 


U. P. Land Revenue Act (Ill of 1901), s. 40 (2). 
See Or, P.G., 1898, s. 145 399 


Vendor and purchaser+—Agreement of sale—Date 
fixed, for completjon of sale—-Time, whether of 


essence of contract—Purchaser, when entitled to‘ 


possession—Earnest money—Forfeiture—Defect of 

title” discovered subsequently, whether entitles 

purchaser to ‘regdver money forfeited. 

In the absence:of an express stipulation to that 
effect and of circumstances implying suchan inten- 
tion, the date fixed for the ompletion of a sale of 
immoveahble ‘propérty in the agreement for sale cannot 
be regarded as of the essence of the contract. It nay, 
however, be made so by either party giving proper 
notice tothe other to complete within a reasonable 
time, provided that af the time of the notice there has 
been som’ default or unreasonahje delay by thatofher’ 

There is an implied repudiation if the purchaser fails 
to complétethe sale on the,day he is bound tg complete 
under the contract, otlerwise, if the purchaser vis in 

o¢ é 
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defult the vendor can make time of the essence of 
the contract by givingthe purchaser notice to com- 
plete at a reasonable date and threatening forfeiture 
of the deposit on non-completion gn that date. j 

Where the stipulation in the agreement is that 
possession would be given by evicting tenants, on 
@mpletion of the conveyance, the purchaser's right 
to possession is coincident with the right ‘to the 
execution of the conveyance by vendor. 

A deposit paid undera contract of ile serves twé 
purposes; if the sale is carried out it goes against the 
purchase-money but primarily it is a security for the 
performance’of the contract. Even if there is no ex- 
press provision in the agreement for sale to that 
effect the vemdor would be entitled toretain the de- 
posit as forfeited when the contract goes off by the 
default of the purchaser. $ a) 

If the purchaser has, by his defaglt in completion 
after he has acceptQd the title, given the vendor the 
right to rescind the contract and retain the deposit as 
forfeited and such right. has been exercised the 
forfeiture is final. A subsequent discovery of any 
defect in the vendor's title does not confer on the 
purchaser the right to recover the deposit. © Fazie 
AHMED v. RAJENDRA Naru Roy CHOUDHURI, A.L R. 
192GCal. 339 795 


Agreement to sell—Part-payment of purchase- 
money—Marketable title, stipulation as to—Waiver— 
Transfer of possession—Vendor, duty of. 

In order that there maybe an effectual waiver of 
any stipulation in an agreemeng it must be intentional 
and based upon full knowledge of the circumstances. 

If the purchaser enters into possession or pays the 
whole or partof the purchase-money, or does other 
acts, which a purchaser is not bound to do until a 
good title has been made, he may be deemed to have 
waived objections to the title. 

The question as to whether the objection as to title’ 
is waived, is one of fact, andit may be that under 
certain circumstances the payment of purchase- 
money may indicate a waiver on the purchaser's part, 

Where there isan agreement forsale, and whero 
there has been transfer of possession in pursuance of 
that agreement to the purchaser and the opntract price 
has been received by the vendor, the vendor cannot 
recover baok the posgessien, but must be prepared - 
to fulfil the contract by executing a conveyaxce. 
Mecusi Moors v. TyeEBALLI KAMRUDDIN, 26 Bome L. 
R. 1019; A.J R. 1925 Bom. 64 189° 


— Contract for sale of goods—Time, whether of 
essence of contract—Br€ach by buyer—Supply of 
goods by seller—Subsequent breach by seller—Buyer, ` 
whether entitled to damages. 

Plaintiff, a ruling Prince, entered into a contract 
with the defendant Company wh®reby the latter 
agreed to supply a c&rtain number of goods wagons 
to be used for the perpeses of tth® plaintiffs 
Railway on condition that qne“third of the price was 
to be paid alang with the ofder, another third at ` 
the time when thé under-frames of the, wagons 
should be wheeled and the balance on delivery. The 
wagons wete required for a metre guage Railway 
and delivery was to be made withia six months 
from the date of the order. Ore-third of.the price 
of the yagops was paid along with the order «but 
there was considerable -delay in the construction Of 
the* wagons due .to war conditions, and when the 
defgrMiant. Company called upon the plaintiff to pay 
the sedond instalment of the price of the wagon 

. . 
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on the under-frames being wheeled, the plaftif 
made default and failed to make the payment in 
accordance with the terms of the contract. The 
defendant Company thereafter completed the con- 
struction of the wagons and delivered a certain 
number of wagons to the plaintiff, and refused to 
deliver the remaining wagons until the whole @f 
ahs price was paid by the plaintiff. As the plaintiff 
in spite of the repeated demands of the defendant 
Yailed to pay tl, balance of the price the defendant 
Company disposed of the remaining wagons elsewhere. 
Thereupon the plaintiff sent the defendant Company 
a cheque for the second instalment of thé price of the 
wagons and called upon the Company to deliver the 
remaining wagons and receive the balance of the 
price. On the failure of the Company to comply with 
this demand plaintiff filed a suit against the Company 
to recover damages for non-delivery of the remain- 
ing wagons: h 

Held, (1) that having regard to the times when 
the three instalments of the contract price were 
according to the contract to become payable, and to 
the fact that the manufacture of the wagons involved 
considerable expenditure by the defendant Company 
in providing materials for their construction, and 
in the payment of men who would necessarily be 
employed in constructing them, and to the t 
that it might be difficult to enforce, in a British 
Court or ina Court of the State of which the plaint- 
iff was the ruler, payment by the plaintiff of the 
contract price, it must have been the intention 


- of the parties when th® contract was made that time 


N 


e 


should be of the essence of the contract as to the 
times when the three instalments of the contract 
price should he paid; | ki , 

(2) that when plaintiff had, after he had notice 
that the under-frames of the wagons had been 
wheeled, made default in payment of the second 
instalment of the price, which, in fact, was a refusal 
by him to perform the contract in its entirety, the 
defendant Company was entitled to treat the contract 
as void and to rescind it; 

(3) that the defendant Company by delivering some 
of the wagons to the plaintiff treated the contract as 
a subsisting® contract and that, inasmuch as the 
confract price was not payable until all the wagons 
had been delivered, the defénda’at Compahy was not 
justified*in refusing to deliver the remaining wagons 
till fe whole of the price was paid; ° 

(4) that, therefore, the defendant Company had 
committed a breach of the contract and were liable to 
the plaintiff in damages. PC Burn & O8. v. LUKE- 
DIRJI OF Morvi State, 23 A. L. J. 806; A. I. R. 1925 

. P. ©. 188; L. R. 6 A. (P. C.) 147; 30 0. W. N. 145 52 
——— Goods to be imported, sale of—Shipment ar- 
riving’ at different dates—Breach of contract— 

Damages, suit? for—Due date*of performance of 

coniract. . * ` 

In the case of a coftract for salt, by a firm of 
importers, of goods of «particular shipment, where a 
portion of the goods of that shipfhent arrives sope 
months after the receipt of the bulk of the goods, if 
no goods are appropriated to the contract, the due 
date for the performance of the contract, both for the 
purposes of, limitation: and the assessmentef damages 





is the date when all the goods have arrived. PHUL 
OHAKD-FATEH CHAND v. CHOTE juAL-AMBA PERSHAD, 
A. 1. R. 1925 Lah. 513; 7 L. L..J. 360 0G 34 
Zii Portior of purchase-money left with vehgee 
`S to redeem mortgages on property other tha that 
` 2 
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| 


| MH 
pr, 
V ndor ak purchafert fata. of 


pi » 
sold—Vgndee, duty of—FailRre tqredeem morigage 
—Damages, whether can be recoveyed. $ 
Plaintiff sold certain land -fo the defendant and a. 
portionof the purchase-mongy was left in deposit with: 
the defendant for payment to certain mortgagees of 


land other than that sold to the defendant. Defend- 


ant failed to redeem those mortgages and the plaintiff 
brought a suit against the defendant to recover 
damages from him on the allegation that his failure 
o redeem the mortgages had caused loss to the plaint- 
iff : ki 

Held, that ifasmuch as'the defendant was not him- 
self entitled to sue for redemption of the mortgages, it 
was the duty of the plaintiff to take steps -to redeem | 
the mortgages or to ask the defendant to refund the 
portion of the purchase-moley which had been left 
with him, and that, not having done so, plaintiff was ` 
not entitled to recover any damages fram the defend- - 
ant. L Sansartv. Rana, A. 1. R. 1925 Lah. 405; 7 
L. L. J. 206 : 164 


Sale of goods—Breach by purchaser—Part . 
purchase-money not appropriated to loss, forfeiture 
of. 

- Inthe case of an alleged breach of contract by a 
buyer, the séller canngt forfeit any amount paid by 
the buyer as part purchase-money, where the seller 
has not claimed to appropriate the amount against 
any loss suffered by him in consequence of the breach. 
but has rather expressly reserved his right te institute 
a suit in the proper Court for the recovery of any 
amount that may be due to him. S Pressr MULIT 


Sale of goods—Delivery to be taken at ware- 
house of vendor—Property, when passes —-Goods 
despatched at request of buyer—-Vendor making de~ 
livery conditional on payment of price, effect of— 
Shortage and breakage, liability for. 

Plaintiff purchased certain goods from tha defend- 
ant at Calcutta and it was agreed that delivery of the 
goods should be taken from the defendant's warehouse 
at Calcutta but that if the plaintiff so desired the 
defendant would forward the goods to Lucknow. 
Plaintiff asked the defendant to despatch ghe goods to 
Lucknow, which the defendant did, but instead of 
forwarding the Railway receipt to the plaintiff, the 


defendant sent it to a Bank in Lucknow with the 7 


instructions that it was to be handed over to the 
plaintiff only on payment of the price of the goods. 
Plaintif paid the price of the goods and on taking 
delivery of the goods found that there was a shortage 
of goodsand that out of those goods which had been 
despatched from Calcutta a” considerable portion had 
been. badly damaged either in transit or before they 
were despatched. The plaintiff, therefore, sued the 
defendant for a return of the price of the goods which 


had not been delivered in safe condition to the former 


plus proportionate freight : "eg 

Held, (1) that delivery having besn agreed to be 
taken at the defendant's warehouse at Calcutta, the 
property inthe goods had passed to, the plaintiff and 
that thereafter the defendant was only the plaintiff's 
agent “for the purpose of forwarding the goods to 
Lucknow ;. ¢ s bs ¢ 

(2) but that the defendant» having imposed a con- 
dition, ypgn the plfintiff that he must pay foreshe 
price of the goods ,bef@re he would be able to takee 
delivery of them ġġ Lucknow, a condition which had 
not been aggeed upon between the plaintiffands the 
defendant ahis agent, had alteted the serms of the 
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original contract, the effect of-which was that the pro- 


< perty in the goods Ħad gone back to the défendant and 


that consequently the plaintiff was not liable to*pay 
for..more goods than-hge..had actually received at 
Lucknowein 4 safe condition ; . 


` (3) that, therefore, the plaintiff was entitled to = 


decree for the return of the price.of the goods which 


“had note been delivered to hime plus . proportionate 


“freight. O RAN Prassp BABU v. PAUL BROTHERS, A. I. 
R. 1926 Oudh 46 : Š 381 


-~ Vendor agreeing to purchase goods from 
third persons—Tender—Goods not in vendor's phy- 

. sical passion, effect of—Repudiation of contract, 
effect of—Advance, whether can be recovered—Da- 
mages. , ; aa 

Plaintiff agreed to purchase 80 bales of yarn of a 
particular* brand from the defendants from out ‘of a 
lot which tht latter had agreed to buy from L & 
Sons who in their turn had agreed lo buy from,S & 
Sons. Defendants gave intimation to the plaintiffs of 
the arrival of “two bales out of the bales mentioned 
in the contract letter," but the latter ignored the 
intimation. Reminders were sent by the defendants 
stating that L & Sons had,intimated to them that the 
terms of the contract would be enforced and that the 
defendants were giving intimation to the plaintiffs 
accordingly. Ina suit by the plaintiffs to recover from 
the defendants the amount cf the advance paid by 
the former in respect of the contract: 

Held, (1) that the description of the goods men- 
tioned in the letter of intimation sent by the plaintiffs 
was sufficiently definite and must be presumed to 
correspond to that in the contract; 

(2) that it was not a condition precedent to delivery 
by defendants to plaintiffs that there should have 
been actual delivery to each of the prior purchasers 
in turn, and thatthe tender by the defen 

ethaxéfore, good and valid and plaintiffs committed a 
breach of the contract by ‘failing to take delivery; 

(3) that the plaintiffs’ breach of contract as to the 
lots tendered amounted toa repudiation of the whole 
contract, and ‘the defendants were not bound to tender 
the res®of the goods under the contract ; 

(4) That the plaintiffs’ suit must fail inasmuch as 
the amount of damages which the defendants could 
have claimed was in excess of the amount of the 
advance claimed by the plaintiff. M LAKSHMANA v. 
Ramatinaa MUDALIAR, 48 M. L. J. 522; A. I. R. 1925 
Mad. 888 206 


Wajib-ul-arz, entry in, value of-—Burden of proof. 
A wajib-ul-arz unsupported by other evidence may 
be sufficient to eStablish a family custom. . 
Where a wajib-ul-arz is unambiguous and records 
& custom in clear terms, the burden is shifted on to 
the party which alleges a custom contrary tothe 
terms of thie wajib-ul-arz, to prove by oral and 
documentary evidence either that no such custom as 
recorded in-the wajif@ul-arz exists or that it has 
fallen into desuetude.° O Raza Hussars’ Kuan v. 
SUBHANI, 2 O. W. N. 838; A. I. R. 1926 Oudh 53 oe 
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An Indian Christian lett ae Will in the following ° 
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she should at her death divide and give the same to 
theachildren of my deceased wife's daughter" 


: Held, that under the Will tle widow of the testator 


got an absolute ‘estate in the properties of the testdfor 
and not merely a life-estate coupled with a powerof 
appointment. M ALBERT KARUNAKARAN STEPHEN °v. 
ADMINISTRATOR-GENERAL, Mapras, (1925) M. W, N. 308; 
49 MLL. J. 197; 22 L. W. 94; A. p R. 1925 Made 686 

ect, E . 498 


s , construction of—Principles ‘applicable—E e~ 
quest, bested or contingent—Gift over, effect of-—De 
feasance. e 


, The fret principle to be borne in mind in regard 
to the construction of a Will is that as far as possible, 
the real intentions of the testator as expressed in the 
Will should beg gathered and ascertained and given 
effect to. The 4 called rules of construction are mere- 
ly aids to enable the Court to discern or discover the 
real intentions of the testator. 

In construing a Will by an Englishman in the 
English language drawn up by a Solicitor and bristl- 
ivg with highly technical expressions and clauses, it 
must be assumed that the technical expressions’ em- 
fbloyed were employed with the meaning and signi- 
ficance generally understood to attach to them in the 
particular branch of the law. 

-7A “bequest to a person for life andafter his death 
to his children, becomes vested in each child as 
and when he or she is boya and the vesting is not 
postponed till the death of the life-tenant. The ex- 
pression “after the death” is taken to indicate merely 
the time when the gift over becomes reduced to pos- 
session and not the time when the right to such 
possession vests. The principle underlying this rule 
is that no contingency is imported by the fact that 
the legacy is given after a life-estate in the property 


-»bequeathed. As nothing is more certain than that 


every person who lives must die, the death of a 
life-tenant is an event not contingent but certain; and 
therefore, a gift on the death of a life-tenant is a 
bequest to take effect not on a contingency but on 
an event certdinto happen; and, th@efore, the donees 
of the gift are held to obtain a vested interestin it 
as andswhen they ceme into being. But if from the 
words of the bequest the intention of tle testator is 
cleay that the persons taking should be oly such 
persons, as survive or are alive on the death of the 
life-tenant, then itis a contingent bequest conting- 
ent upon the donees surviving the life-tenant, In 
such a case till such contigenty is fulfilled, thera 
can be no vesting. The principle underlying this 
rule of construction is that though the death of 
the life-tenant is certain, still i is by ne means cey- 
tain that the donee will gurvive¢he life-tenant. 

The Jaw does not favour the Giv@sting of an estate 
already vested and in “amy case. the condition fox 
divesting and the intengion to ‘divest should be 
clearly m&ade wut. If, however, from a gift overe 
clause the inténtion of the testator isto be clear y 
gathered that any estate that may have, vested pre- 
viously should ife divested on thacontingehcy refer- 
red tojn the gift over clause then guch intention 
should be given effect to and not otherwise., 

È testator made a bequest to his daugiter as 

llows:—“As to the sum of Rs. 30,000, ‘unto my 

aughter Allee Gray for her Tifs fer ‘her sole and 


férm®&—I hereky give atay to mye@second wife all 6 sppalate tse and after her death in trust for 
P tha 


the moveable and immoveghle properties I possess. 


layvful children or any lawiul child of the said Alice 


Alter me she should enjoy the said properties and Gray whe beimmgons or ron shall attaip the age of’ 
è e e Ba . 
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21 years.” A later. alika ~ provided: - “If. the ad 
Alice Gray shall die leaving pó child, living at her. 
death, who being a son Shall attain the age of: 21 years, 
then after her death and such “default or failure ‘of 
‘children, I bequeath thé said monies ahd in 
or". much thereof ås shall not have bec 
unt my son Campbell Gray, whom I’ he 
as my residuary. e “Alice Gray died: leaving 
no issue living, héreonly son having’ ‘predeceased her. 
after attaining.21 years of age. On her death the 
widow and the Tepresenitative of: Campbell Gray. the son 
and ‘residuary legateé, claimed’ the monies onthe 
ground that there was no vesting in the deceased‘son 
and that in any case there was a defeasante,, while 






the father and representative “of: the deceased, son `of, 


Alice Gray claimed.that the estate “had vested i in’ ber 
son on his attaining 81: years of age: 


»,Held, on a construction of the “Will, él) that tho 
contingent bequėst ` in favour-of Alice Gray's “sort 
became vested in him on his attaining’ 21 years’ of 
aie, without reference to the death, of ‘his mother; 


(2) that the intention of the testator in the: gift 
oyer.clause was that it should .not affect any inteicst 
already vested and that the clatise did’ not ope 
to divest Alice Gray's son of the estate which, 
vested in him ; 

. (3). that, therefore, the father and: ‘legal rep Tosen- 
tative of Alice Gray's deceased son was gate te ‘the 
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Kai imi Mourashie a i 

‘The ‘words “kaimi mourashi”. are: quite., appro- 
priate when ased with respect tô a’ permanent 
jama‘of a piece of:- Homestead -land; and apply. 
very aptly: toʻa non-agriculirat- tenancy. 
BIDUMUKHI v. GOBINDA. OHANDRA Pat; SÅ L. T 
78; A.-I-R. 1926-Cal. 215 A =o > 104 

Kharl} Jama, , mganing of. ‘Bee LANDLORD, AND 
TTENANT. - 777 

Malik, use ‘of, effect of . See Hu, Law2-Watt, of 


752. 
Moghil, See CoNsTRUOTION oF DOCUMENT 352, 
Neglect, wilful, Meaning, “of. See Rairway Coma 
"PANTI. et 790 


Ralyat. 

Tke“ “word raiyat. does not. necessarily. mean 
an agricultural - teñante- It*is often. ised.. inthe 
moffussil'i in its widér “sense of .meaning:s. tenant 


ini: general, : GaBrayuMpKn -v.GOBINDA’ CHANDRA 
Pity 42 0. L. J . 18; A: Ts Ri 1926: iCal. 2154 “104. 
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